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Glubb,  In  re,    Bamfleld  y  Rogers     . 

Glnckstein  y  Barnes  . 

Godman  v  Moses .  •  • 

Goldbeitt  y  liyeipool  (Mayor)  . 

Goodbo^  and  Balfour's  Arbitration,  In  re 
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OTottrt  of  appeals 


From  Q.  B.  Di^.         ) 
^  '   (A.L.Smithaiidyanghaii }  July  31,  1899. 

^  WaiiaiiB,  L.JJ.)  ) 

BOGHS  V.   IX>NI>ON  AND  SoXTTH-WBSTEBN  BaIL- 
WAY  Co.  (o.) 

5Aip — Limitation  of  UahiHiy — Sum  paid  into  Admiralty 
Diviiion — Actions  under  Lord  CamphdVa  Act  in  the 
Queen's  Bench  Division — Transfer  of  actions. 

Tlie  owners  of  a  ship,  on  which  great  Joss  of  life  had 
ocryrred  tn  citnseqnenee  of  the  negligence  of  their  servants, 
(lUaitfed  in  the  Admiralty  Division  an  order  limiting 
their  liability  to  £15,400,  and  they  paid  that  sum  into 
the  AdmirtiJty  Division,  Actions  under  Lord  Camp' 
held  Act  having  been  commenced  against  the  owners  in 
the  Queen^s  Bench  Division, 

Held,  that  there  wcls  no  reason  for  transferring  such 
actions  to  the  Admiralty  Division, 

Appeal  frozn  the  refusal  of  Lawrance,  J.,  to  order 
the  transfpr  of  an  action  from  the  Qaeen*s  Bench 
Division  to  the  Admiralty  Division. 

The  action  was  brought  under  Lord  Campbell's  Act 
sgainst  the  London  and  South-Western  Bailway  Co., 
sfl  the  owners  of  the  steamship  Stella,  to  recover 
damages  in  respect  of  the  death  of  the.  plaintiff's 
bufbflmd,  which  was  caused  by  the  negligence  of  the 
defendants*  servants  in  the  navigation  of  The  Stella, 
whereby  the  ship  and  a  great  number  of  lives  were 
lost. 

Before  the  issue  of  the  writ  the  defendants  had 
commenced  proceedings  in  the  Admiralty  Division 
under  section  501  of  the  Merchant  Shipping  Act, 
1894,  for  limitation  of  their  liability,  and  Baokoill,  J., 
made  an  order  limiting  their  liability  to  £15  for  esch 
ton  of  the  ship's  tonnage,  which  amounted  to  £15,404. 
The  defendants  paid  this  sum  into  the  Admiralty 
Di^on. 

Other  similar  actions  having  been  commenced  in 
the  Qae«>n'8  Bench  Division,  and  more  beiag  antici- 
pated, the  defendants,  treating  this  action  as  a  test 
CMe,  applied  at  chambers  for  an  order  for  the  transfer 
of  the  action  to  the  Admiralty  Division,  on  the  ground 
that  the  sum  to  be  diBtributed  being  in  the  Admiralty 
Dirifion,  it  would  be  more  convenient  and  less  ezpen- 
nve  if  all  the  actions  arising  out  of  the  matter  were 
tried  in  that  division.  Lawrance,  J.,  dismissed  the 
application. 

The  defendants  appealed. 

H.  B,  2>.  Adand,  for  the  defendants. 


Rawlinson,  Q,C.,  and  F.  M,  Abrahams,  for  the 
plaintiff. 

A.  L.  Smith,  L.  J. — In  my  opinion  Lawrance,  J., 
has  exercised  his  discretion  rightly.  There  is  no 
reason  why  the  plaintiff  should  not  have  her  daim 
assessed  by  a  jury  as  she  wishes.  A  jury,  and  not  a 
registrar  and  merchants,  is  the  proper  tribunal  to 
assess  damages  in  an  action  like  this.  I  think  the 
proper  course  for  the  defendants  is  to  let  judgment  ko 
by  default  in  each  of  the  actions,  and  the  plaintiffs 
will  then  go  to  the  Sheriff*s  Court  and  have  their 
damages  assessed  by  a  sheriff's  jury.  The  defendants 
have  paid  into  court  the  sum  at  which  their  liability 
is  limited,  and  it  is  inmaterial  to  them  what  propor- 
tion each  plaintiff  receives.  They  are  entitled  to  have 
execution  stayed  in  each  action  uutil  damages  have 
been  assessed  in  all,  and  then  the  total  sum  will  be 
divided  into  sams  prop'^rtionate  to  the  amounts  at 
which  the  damages  of  the  various  plaintiffs  have  been 
assessed.  The  decision  in  The  Nereid,  37  W.  B.  688, 
14  P.  D.  78,  is  in  favour  of  the  course  which  I  am  now 
adopting. 

Vaxjghan  Williams,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Biggs,  Roche,  &  Co. 

Solicitors  for  the  defendants,  Bircham  &  Oo. 


1899. 


(o.)  Beport«d  by  F, 


G.  BdOKEB,  Esq. 
at-Law. 


Barrister- 


From  Chan.  Div.  J     »  ,_  , . 

(Lindley,  M.B.,  and  Romer,  L.J.)  ]    ''^^^  **' 

BUBDETT-COUTTS  V.   ThB   TeUB    BlUB    (HANNAN's) 

Gold  Mine  (Limited),  (a.) 

Company — Reconstruction  scheme — Validity  —  Limited 
time  for  application  for  shares  by  old  shareholders — 
Shares  at  the  dispodd  of  netv  company — Application 
after  the  limited  time—Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s,  161. 

A  scheme  for  liquidation  and  reconstruction  of  a 
limited  company,  which  provides,  as  part  of  the  con- 
sideration for  the  sale  of  the  assets,  for  the  issit^  to 
members  of  the  old  company  of  shares  in  the  new 
company,  but  also  provides  that  to  obtain  the  shares 
members  must  apply  within  a  limited  time  (e.g.,  twenty- 
one  days)  after  receiving  notice,  that  shares  not  applied 
for  within  that  time  shall  be  otherwise  allotted,  and 
generally  that  all  the  shares  shall  be  at  the  disposal  of 
the  new  company,  is  authorized  by  section  161  of  the 
Companies  Act,  1862.  A  member  of  the  old  company, 
therefore t  who,  having  by  accident  omitted  to  mtdce  an 
application  in  due  time,  applies  for  shares  after  the  limited 

(a.)  Reported  by  R.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 
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period  has  expired,  and  is  refused  an  allotment,  is  not 
entitled  to  an  injunction  to  restrain  the  two  companies 
and  tJie  liquidator  from  carrying  out  such  a  scheme 
without  providing  for  the  claim  of  such  member^ 

Decision  of  Kekewioh,  J.,  reversed. 

Dicta  of  Lord  Eslier,  M.B.,  in  NiohoU  v,  Eber- 
hardt  Co.,  61  L.  T,  Rep,  489,  38  W,  R.  Dig,  46,  dis- 
sented from. 

Appeal  from  Kekewich,  J. 

On  the  29th  of  Maroh,  1899,  the  plaintiff  was  the 
duly  registered  holder  of  500  fully-paid  shares  of  £1 
each  in  the  Tme  Blae  (Hannan's)  Gk>ld  Mine 
(Limited). 

At  meetings  of  the  company  held  on  the  29t;h  of 
March,  1899,  and  the  19th  of  April,  1899,  at  which 
the  plaintiff  was  not  present,  a  social  resolution  was 
duly  passed  and  confirmed  providing  for  the  recon- 
strucBon  and  voluntary  winding  up  of  the  company, 
the  appointment  of  a  liquidator,  and  the  registration 
of  a  new  company  to  be  called  by  the  same  name. 

By  an  agreement  dated  the  24fii  of  April,  1899,  and 
made  between  the  old  company  and  the  liquidator  of 
ti^e  one  part  and  the  new  company  of  the  oti^er,  it 
was  Mpreed  that  the  old  company  and  the  liquidator 
should  transfer,  and  the  new  company  should  take 
over  idl  the  property  and  business  of  the  old  company 
as  therein  set  out ;  that,  as  part  of  the  consideration 
for  the  transfer,  the  new  company  should  undertake 
to  satisfy  the  debts  and  liabilities  of  the  old  company, 
and  that  the  new  company  should  pay  the  costs  and 
expenses  of  winding  up  tbe  old  company.  By  clause 
4  it  was  provided  that,  as  the  residue  of  tbe 
consideration  for  the  transfer,  every  member  of  the 
old  company  should  in  respect  of  each  share  held  by 
him  be  entitled  as  of  right  to  claim  an  allotment  for 
himself  or  his  nominee  of  one  £1  share  in  the  new 
company  with  the  sum  of  17s.  credited  as  paid 
up  thereoD,  and  that  the  new  company  should 
allot  the  shares  so  claimed.  Clause  5  provided 
as  follows:  "A  member  entitled  to  claim  an 
allotment  as  aforesaid  must  claim  the  same  within 
twenty- one  days  from  the  date  hereof  or  sach  further 
time  (not  exceeding  fourteen  days)  as  the  new  com- 
pany shall  determine,  by  sending  in  to  the  new 
company  a  claim  in  writing  for  the  allotment  of 
the  shares,  and  such  claim  must  be  signed  by  the 
member  making  the  same,  and  must  be  accompanied 
by  the  sum  of  one  shilling  per  share  claimed ;  and 
where  it  requests  that  tbe  allotment  be  made  to  a 
nominee  of  such  member,  it  must  be  countersigned  by 
such  nominee."  Clause  6  provided  that  tbe 
liquidator  should,  within  the  next  seven  days, 
give  notice  in  writing  of  the  agreement  to 
each  member  of  the  old  company ;  and  by  clause  7 
the  liquidator,  when  sendiog  such  notice,  was  to 
invite  tbe  members  of  the  old  company,  other 
than  dissentient  members  within  tbe  meaning  of 
section  161  of  the  Companies  Act,  1862,  to  apply  for 
such  shares  of  the  new  company  as,  but  for  their 
dissent,  would  have  been  claimed  by  tbe  dissentient 
members,  and  also  for  such  of  the  shares  of  the  new 
company  as  members  of  the  old  company  other  than 
dissentient  members  should  be  entitled  to  claim  but 
should  not  claim  within  the  limited  period  (all  of  which 
shares  were  referred  to  as  surplus  shares) ;  and  in  the 
event  of  more  than  the  surplus  shares  beiug  applied 
for  the  new  company  were  to  accept  the  applications, 
and  allot  the  surplus  shares  rateably  accordiog  to  the 
holding  in  the  old  company  of  tbe  number  applying. 
The  new  company  were  to  be  under  no  obligation  to 
accept  any  such  application,  and  if  any  such  applica- 
tion were  refused,  or  accepted  in  part  only,  the  sum 
remitted  with  tbe  application,  or  the  due  proportion 
thereof,  was  to  be  returned  to  the  member.     Under 


clause  8  such  of  the  surplus  shares  as  the  members 
of  the  old  company,  other  than  dissentient 
members,  should  be  entitled  to  claim,  but  should  not 
within  twenty- one  days  claim,  and  as  should  not  be 
allotted  under  clause  7,  were  to  be  allotted  to  W.  F. 
Turner  under  a  prior  underwriting  agreement. 

At  the  end  of  April,  1899,  the  plaintiff  received 
notice  of  tbe  agreement,  and  a  form  of  application  for 
shares  in  the  new  company.  He  went  abroad  on  the 
19  th  of  May,  and  through  inadvertence  did  not  send 
in  his  form  of  application  for  shares  in  the  new 
company  until  the  26th  of  May.  The  defendants 
refused  to  allot  him  any  shares  in  the  new  company 
en  the  ground  that  he  was  out  of  time. 

The  plaintiff  therefore  brought  this  action  against 
the  two  companies  and  the  Uquidator,  and  moved 
before  Kekewich,  J.,  for  an  injunction  to  restrain  the 
old  company  and  the  liquidator  from  transferring  or 
dealing  with,  and  the  new  company  from  allottins:, 
any  shares  in  the  new  company  until  the  plaintiff's 
claim  to  have  shares  allotted  to  him  was  first  provided 
for. 

Kekewich,  J.,  granted  the  io junction  asked  for, 
and  the  defendants  appealed. 

Rowden,  Q,C,,  and  B,  K,  R,  Wilkinson^  for  the 
appeal,  referred  to  Fostlethwaite  v.  Fort  Philip  and 
Colonial  Gold  Mining  Co,,  38  W.  R,  246,  43  Ch.  D. 
452 ;  GriJBIith  v.  Pagtt,  25  W.  R.  821,  6  Ch.  D.  511 ; 
and  section  161  of  tbe  Companies  Act,  1862.  [They 
were  then  stopped.] 

P.  0,  Lawrence y  Q.C,  and  Austen  Cartmtll,  for  the 
plaintiff,  referred  tD  Wall  v.  London  ami  Northern 
Assets  Corporation,  47  W.  R.  219,  [1S98]  2  Ch.  469  ; 
Nicholl  V.  Eberhardt  Co.,  61  L.  T.  Kep.  489,  38  W.  R. 
Dig.  48;  Buckley  on  Companies  (7tb  ed.),  p.  428, 
where  WesUm  v.  New  Quston  Co,,  62  L.  T.  275,  38 
W.  R,  Dig.  Ao,  is  cited. 

Warrington,  Q.C,  and  Peterson;  A,  R,  Kirbt/ ; 
Ashton  Cross;  and  Eustace  Smith,  for  other  parties. 

Rowden^  Q,G,,  replied. 

Lindlet,  M.R.,  said :  In  this  case  it  appears  to 
me  that  the  appellants  are  entitled  to  succeed.  £ 
think  that,  when  you  come  to  look  at  it,  it  is  im- 
possible to  take  the  view  that  this  scheme  is  open  tn 
the  objections  in  point  of  law  which  Mr.  Lawrence 
has  urged  against  it.  First  of  all  it  muht  be  borae  in 
mind  that  we  are  not  asked  to  approve  of  a  schema. 
It  is  said  that  the  working  of  some  of  these  provision  h 
is  or  may  be  a  hardship  upon  the  plaintiff  or  other 
persons  similarly  situated.  If  we  were  asked  to 
approve  tbe  scheme,  ic  may  be  that  we  ought  to  listen 
to  that ;  but  our  f  auction  here  is  quite  different.  Tbe 
scheme  has  been  cousidered  and  duly  passed  by 
meetings  of  shareholders,  and  has  become  binding 
upon  all  concerned  if  it  can  be  made  binding,  that  is, 
if  it  is  not  ultra  vires.  What  we  have  now  to  decide 
is  a  pure  question  of  law.  In  order  to  settle  that 
question  of  law  we  must  look  at  the  section — section 
161  of  the  Companies  Act,  1862 — which  authorizes, 
or  is  supposed  to  authorize,  what  has  here  been  done, 
and  see  whether  the  provisions  of  this  agreement  come 
within  tbe  authority  the  Legislature  has  conferred 
upon  majorities  of  shareholders.  [His  lordship  read 
the  section,  stated  the  material  provisions  of  tbe 
agreement,  and  proceeded  :]  It  is  in  practice,  and  as  a 
business  matter,  impo6sible  to  work  out  a  matter  of 
this  kind  unless  a  time  for  sending  in  claims  is  fixed. 
If  the  time  fixed  were  so  short  as  to  be  unraasonable 
it  would,  of  course,  be  set  aside  by  the  court;  but 
without  some  time  limit  you  cannot  work  this 
arrangement  through.  If  no  time  limit  was  fixed 
tbe  law  would  imply  that  the  claims  must 
be  sent  in  within  a  reasonable  time,  and  there  would 
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be  endless  disputes  about  what  was  a  reasonable  tiine. 
There  can  therefore  be  no  objection  to  a  provision  of 
that  sort.  Clause  6  of  the  agreement  requires  that 
the  liquidator  of  the  old  company  shim,  within 
seren  days  from  the  date  thereof,  give  notice  in 
writiog  of  the  agreement  to  each  member  of  the  old 
company.  It  is  plain  from  the  terms  of  the  agree- 
ment itself  that  it  was  foreseen  that  there  may  be, 
and  probably  will  be,  some  persons,  members  of  the 
old  oompany>  who  have  not  sent  in  their  claims  within 
that  period,  and,  if  so,  invitations  are  to  be  sent  out 
to  the  shareholders  of  the  old  company  to  apply  for 
the  surplus  shares.  Then  it  is  further  stated  that  the 
application  made  to  the  new  company  must  mention 
the  nnmber  of  surplus  shares  which  the  member  is 
willing  to  take,  and  must  be  delivered  to  the  new 
company  within  twenty-one  days.  The  new  com- 
pany, of  coarse,  b  not  under  any  obligation  to  accept 
thoee  applications.  That  is  plain,  and  in  fact  the 
agreement  says  so  expressly.  Suppose  the  new 
company  did  not  accede  to  any  of  the  applications 
made  to  them :  the  result  is  that  they  have  got  the 
shares  and  the  assets  of  the  old  company,  and  they 
are  therefore  the  masters  of  the  situation.  Then 
comes  dance  8.  When  you  look  at  that  clause  and 
consider  that  this  is  a  scheme  by  which  the  new 
company  took  over  the  assets  of  the  old,  which  were 
transferred  upon  the  consideration  of  certain  obliga- 
tions undertaken  by  the  new  company  as  to  allotment 
of  shares  and  so  on,  one  of  the  provisions  of  the 
scheme  being  that  the  shares  shall  be  at  the  disposal 
of  the  new  company,  I  confess  that  I  think  that 
scheme  is  quite  warranted  by  section  161.  The 
objection  is  that  this  is  a  provision  for  forfeiting 
the  *hares  of  the  old  company ;  and  in  a  sense, 
DO  doobt.  you  may  use  that  language.  But 
the  real  tffect  of  the  ofPer  is:  Tou,  the  share- 
hc'lders,  shall  have  shares  in  the  new  company 
if  you  choose  to  take  the  trouble  of  applying  for  them ; 
if  you  do  not  apply,  you  may  be  treated  as  sayiag 
that  you  do  not  oare  to  have  them.  It  appears  to  me 
that  this  i<i  a  scheme  which  is  sanctioned  in  principle 
by  the  decision  in  Fostlethivaite  v.  Port  Philip  and 
Colonial  Gold  Mining  Co,  I  think,  indeed,  that  this 
case  gees  one  step  farther.  I  ha\e  not  before  seen 
any  scheme  worked  o.ut  in  such  detail ;  but,  having 
looked  at  it,  it  appears  to  me  that  it  is  warranted  by 
the  section.  If  that  is  so,  this  ii* junction  cannot  b« 
sostained.  The  view  upon  which  the  learned  judge 
proceeded  in  granting  this  injunction  has  been 
encouraged  by  the  query  in  Mr.  Buckley's  book  on 
Companies  (7  cd.),  at  p.  428,  and  the  doubt  raised  by 
him.  My  predecessor,  Lord  Esher,  in  Nicholl  v.  Eher- 
f^rdt  Co.<,  expressed  some  doubt  as  to  whether  a  stipu- 
lation  in  an  agreement  of  this  kind  that  shares  nob 
applied  for  should  be  at  the  disposal  of  the  new  com- 
pany was  not  inoonsistent  with  section  161  of  the 
Cofflpanies  Act.  and  therefore  void.  I  now  answer 
the  query,  and  at  the  same  time  dissent  from  the 
observations  of  my  predecessor.  He  was  not  comider- 
ing  a  case  like  this,  and  he  was  cartful  to  say  that  he 
did  not  decide  the  question. 

The  appeal  must  be  allowed,  and  the  order  of  the 
learned  judge  granting  an  injunction  must  be  dis- 
charged. 

BoMEB,  L.J. — I  agree  with  the  fifaster  of  the  Rolls 
in  thinking  that  this  injunction  should  be  dissolved. 
In  the  firat  pl'ice.  if  the  agreement  of  the  24th  of 
April  is  viilid,  the  plaintiff  has  no  right  to  an  injunc- 
tiun  at  all,  for  the  defendants  are  certainly  not  doing 
anything  contrary  to  the  provisions  of  the  agreement, 
or  anything  outside  of  its  provisions.  Theiefore,  the 
question  in  the  case  comes  to  this  :  Was  this  agree- 
uient  valid  and   binding,  or   was  it  outside  of  the 


powers  conferred  by  section  161  of  the  Companies 
Act,  1862  ?  It  is  not  suggested  that  the  transaction 
is  not  a  perfectlv  honest  one.  The  agreement  was 
honestly  entered  mto  by  the  liquidator  and  the  share- 
holders as  a  whole.  It  is  not  suggested  that  it  was 
entered  into  for  any  improper  purpose.  If  what  has 
been  done  is  within  section  161  of  the  Companies 
Act,  there  is  nothing  which  should  induce  the  court 
to  refuse  to  allow  it  to  be  carried  out.  I  think  that 
when  that  section  is  considered  it  is  clear  that  this 
agreement  is  within  it.  It  appears  to  me  that  in 
those  oircumstanoes  any  shareholder  who  does  not 
like  the  scheme  ought  to  attend  at  the  meeting  and 
vote  against  it.  If  he  is  outvoted,  his  next  course  is 
to  dissent  in  accordance  with  section  161.  It  is  no 
answer  to  say,  *^  I  was  ill,  or  abroad,  or  careless  and 
negligent,  and  did  not  dissent."  That  is  the  share- 
holders' own  fault  or  misfortune ;  but  he  has  to  abide 
by  the  provisions  of  section  161.  He  cannot  claim 
shares  unless  he  applies  for  them  within  the  proper 
time.  The  truth  is  that  the  argument  urged  before 
us  is  based  on  this,  that  this  scheme  ought  to  be 
treated  as  invalid,  because  sufficient  protection  is  not 
afforded  by  it  to  those  shareholders  who  are  ill,  or 
abroad,  or  weak-minded,  or  negligent.  But  the 
scheme  cannot  be  upset  or  held  invalid  on  such 
considerations.  It  is  useless  to  suppose  that  a  scheme 
otherwise  good  would  be  held  bad  because  it  might 
bear  hardly  upon  certain  shareholders  who,  owing  to 
their  ovni  fault  or  misfortune,  were  unable  to  apply 
for  shares  within  twenty-one  days.  Really,  the 
case  before  us  has  already  been  decided  in 
principle  by  prior  authorities.  There  is  really  no 
distinction  in  principle  between  the  present 
case  and  some  prior  oases.  If,  then,  it  is  only 
a  question  of  degree,  and  not  of  principle,  if  the 
agreement  is  within  section  161,  there  is  no  reason  on 
the  face  of  it  why  that  agreement  should  not  be 
acted  upon.  We  must  act  upon  the  agp'eement  unless 
we  can  show  conclusively  that  it  is  not  within 
section  161,  either  because  it  is  a  dishonest  transac- 
tion, or  as  going  beyond  what  that  section  authorizes. 
I  have  endeavoured  to  show  that  it  does  not  go 
beyond  what  the  section  authorizes.  It  appears  to 
me  that  it  is  intra  vires ,  and  must  be  enforced.  On 
that  ground  the  plaintiff's  case  fails,  and  he  has  no 
right  to  come  to  the  court  and  ask  for  an  injunction. 

Appeal  allowed. 

Solicitors,  Kimhers  &  Boatman ;  Lawrence^  Oraham, 
(jb  Co,;  Hays,  SchmeitaUt  cfc  Dunn;  Ashuratt  Morris, 
Crisp,  &  Co, ;  liussell  &  Arnholz ;  Moore,  Hewitt,  <S; 
Fanner, 


June  29,  1899. 


From  Chan.  Div.  i 

(Lindley,  M.R.,  Jeune,  P., 
and  Bigby,  L.J.) 

Oliver  v,  Hinton.  (a.) 

Mortgage — Deposit  of  deeds — SubseqiierU  pnrchnser  for 
value  without  notice — Cross  negligence  — Pri*niiij, 

Gross  negligence  on  the  part  of  a  subsequent  purchaser 
for  value  without  notice  will  disentitle  him  to  protection 
against  a  prior  incumhranar,  even  though  there  is  no 
question  of  fraud  on  his  part, 

A  purchaser  fi/r  value  without  notice  of  any  in- 
cumbrance obtained  a  conveyance  of  the  legal  estate  in 
certain  houses,  hut  did  not  require  an  abstract  of 
title  or  production  of  the  title  deeds.  He  did  ask 
where  the  deeds  were,  and  was  told  that  they  were  in 

(a.)  Reported  by  J.  I.  Stiolino,  Esq.,  Barrister- 
at-Law. 
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the  poase$9ion  of  the  vendor,  but  would  not  be  delivered 
wp  (u  they  related  to  other  property.  It  w<u  sub- 
sequently discovered  by  the  purchaser  thai  the  deeds  had 
been  deposited  with  a  prior  equitable  mortgagee. 

Held,  that  Vie  purchaser  had  acted  with  gross  careless- 
ness and  would  not  be  allowed  to  deprive  the  mortgagee  of 
her  security. 

Katcb'ffe  v.  Barnard,  19  W.  B.  764,  L.  R,  6  Ch.  App. 
652,  commented  on. 

Decision  of  Bomer,  J.,  affirmed. 

This  was  an  appeal  against  a  decision  of  Bomer,  J. 

The  plaintiff  Mrs.  Oliver  was  an  equitable  mort- 
ga^  by  deposit  of  title  deeds  of  some  houses, 
wmch  the  mortgagor,  Hill,  subsequently  sold  to 
the  defendant  msxj  Ann  Hinton  without  notice  of 
the  mortgage.  The  defendant  did  not  employ  a 
solicitor,  out  managed  the  transaction  through  an 
agent  named  Price.  Price  gave  evidence  that  no 
abstract  of  title  was  furnished,  and  that  he  did  not 
require  one.  He  did  ask  to  see  the  deeds,  but  he  was 
.  told  by  the  mortgagor  that  the  deeds  were  in  his 
possession,  but  would  not  be  delivered  to  the  pur* 
chaser  because  they  also  related  to  other  property 
of  the  mortgagor.  Price  accepted  this  assurance,  and 
made  no  further  inquiry  whatever.  As  a  result  the 
purchaser  was  never  aware  of  the  existence  of  the 
plaintiff's  mortgage.  The  plaintiff  having  brought 
an  action  against  the  purchaser  to  enforce  her  charge, 
Bomer,  J.,  held  that  she  was  entitled  to  priority 
over  the  purchaser,  on  the  ground  that  there  had 
been  gross  negligence  in  not  requiring  the  production 
of  the  title  deeds. 

The  defendant  appealed. 

Cavanagh,  for  the  appellant. — In  this  case  there  is 
no  question  of  fraud.  It  has  been  repeatedly  held 
that  to  deprive  a  purchaser  for  value  without  notice 
of  his  property  there  must  be  gross  negligence 
amounting  to  fraud.  Here  an  inquiry  was  made  for 
Uie  deeds,  and  the  purchaser  was  put  off  with  a 
reasonable  excuse.  According  to  the  authorities  this 
would  relieve  him  from  a  charge  of  gross  negligence. 

He  referred  to  Agra  Batik  v.  Barry,  L.  B.  7  H.  L. 
135  ;  Plumb  v.  FluiU,  2  Anstr.  432 ;  Birch  v.  Ellames, 
2  Anstr.  427  ;  Hewitt  v.  Loosemore,  9  Hare  449  ;  Espin 
V.  Pemb&rUm,  7  W.  B.  123,  221,  3  De  G.  &  J.  647; 
Farrand  v.  Yorkshire  Banking  Co.,  37  W.  B.  318,  40 
Ch.  D.  1^2 ;  Batdiffe  v.  Barnard,  19  W.  B.  340,  764, 
L.  B.  6  Ch.  App.  652 ;  Jones  v.  Smith,  1  Hare  43 ; 
English  and  Scottish  Investment  Co,  v,  Brunton,  41 
W.  B.  133,  [1892]  2  Q.  B.  700;  Garnham  v.  Skipper, 
34  W.  B.  136 ;  Brown  v.  Steadman,  44  W.  B.  458 ; 
Mao-field  v.  BuHon,  22  W.  B.  148,  L.  B.  17  Eq.  15 ; 
Hiern  v.  Mill,  13  Ves.  114 ;  Tourle  v.  Band,  2  Br.  Ch. 
Cas.  649 ;  Ex  parte  Hardy,  2  Deac.  &  Chitty  393  ; 
Carter  v.  Carter,  3  K.  &  J.  617,  6  W.  B.  Ch.  Dig.  48  ; 
Jonts  V.  Williams,  5  W.  B.  540,  775,  24  Beav.  47  ; 
Peto  V.  Hammond,  30  Beav.  495,  11  W.  B,  Ch.  Dig. 
119;  Worthington  v.  Morgan,  16  Sim.  547;  Colyer  y. 
Finch,  5  H.  L.  Cas.  905,  5  W.  B.  Ch.  Dig.  56; 
Northern  Counties  of  England  Fire  Insurance  Co.  v. 
IVhipp,  32  W.  B.  626,  26  Ch.  D.  482. 

Bowden,  Q.C.,  and  J.  B.  Mathews,  for  the  plaintiff, 
were  not  called  upon. 

LiKDLET,  M.B. — I  do  not  think  that  this  case 
presents  any  serious  difficulties  when  once  the  facts 
are  understood.  The  defendant  has  been  cheated  by 
Hill,  but  she  has  not  been  cheated  in  any  way  by  the 
plaintiff.  In  1888  Hill  mortgaged  five  cottages  to 
the  plaintiff,  three  of  which  are  the  subject  of  this 
action.  This  was  not  a  legal  mortgage,  but  an 
equitable  mortgage  by  deposit  of  title  deeds  accom-  ' 
panied  by  a  memorandum  of  deposit  by  which  Hi  1 
agreed  to  execute  a  legal  mortgage  when  request'  d 


by  the  plaintiff  to  do  so.  The  plaintiff  has  therefore 
a  good  equitable  mortgage,  and  cannot  be  charged 
with  any  neglect  or  breach  of  duty  in  not  obtaining 
a  legal  mortgage.  She  ran  the  risk,  however,  of 
losing  her  priority  in  case  the  legal  estate  was 
conveyed  to  a  subsequent  purchaser  for  value  with- 
out notice  of  her  charge.  Who  is  it  now  claims 
to  override  her  charge  ?  The  only  person  who 
is  entitled  to  do  so,  if  he  has  acquired  his  title 
subsequently  to  hers,  is  a  bond  fide  purchaser 
for  value  without  notice  of  the  charge.  But  that 
does  not  include  a  purchaser  for  value  who  is  so 
grossly  careless  that  he  does  not  take  the  ordinary 
precautions  which  ought  to  be  taken  in  such  a  matter. 
He  may  be  a  bond  fide  purchaser  for  value  without 
notice  of  a  prior  charge,  but  he  is  not  entitled  to  the 
protection  of  the  coiut.  I  do  not  base  my  judgment 
upon  constructive  notice,  nor  do  I  mean  to  sugg^t  that 
there  was  any  fraud  or  any  complicity  in  fraud 
on  the  part  of  either  the  defendant  or  his  agent. 
Price's  evidence  was  given  with  perfect  candour.  He 
was  a  friend  of  the  defendant,  and  she  left  the  whole 
management  of  the  purchase  to  him.  He  inquired 
for  the  deeds  and  he  was  told  by  Hill  that  they  were 
in  his  possession  but  would  not  be  delivered  to  the 
purchaser  because  they  also  related  to  other  property. 
No  abstract  of  title  was  either  anked  for  or  delivered, 
and  there  was  no  further  inquiry  as  to  the  title.  Price 
in  the  witness-box  admitted  that  he  made  a  mistake 
in  not  asking  to  see  the  deeds,  but  said  he  relied  upon 
Hill. 

Can  a  purchaser  of  property  be  regarded  as  a 
bond  fide  puichaser  without  notice  and  entitled  to  th« 
protection  of  the  legal  estate  when  he  act^  in  this 
way  and  takes  none  of  the  ordinary  precautions? 
To  allow  a  purchaser  who  acts  with  such  gross 
carelessness  as  the  defendant  did  to  deprive  a  prior 
innocent  mortgagee  of  her  priority  would  be  a  great 
injustice.  None  of  the  cases  cited  really  assist  the 
defendant  with  the  exception  of  BaicUffe  v.  Barnard. 
The  actual  decision  in  that  case  was  right,  bat  I 
think  that  James,  L.J.,  went  too  far  in  his  judgment 
when  he  said  that  in  order  to  deprive  a  man  of  his 
legal  security  "  he  must  have  been  guilty  of  fraud 
or  of  that  wUful  negligence  which  leads  the  court  to 
conclude  that  he  was  an  accomplice  in  the  fraud."  I 
am  not  prepared  to  go  that  length,  and  I  do  not 
think  what  was  said  by  James,  Cj.,  is  justified  by 
the  case  of  Hunt  v.  Elmes,  9  W.  B.  362,  2  De  G.  P. 
&  J.  578,  to  which  he  referred.  In  that  case  and  also 
in  Hewitt  v.  Loosemore  it  was  said  that  to  deprive  a 
man  of  the  protection  of  the  legal  estate  he  must 
have  been  guilty  of  either  fraud  or  gross  aud  wilful 
negligence.  In  order  to  deprive  a  purchaser  for  value 
without  notice  of  a  prior  incumbrance  of  the  protec- 
tion of  the  legal  estate  I  do  not  think  it  essential 
that  he  should  have  been  guilty  of  fraud.  It  is 
sufficient  that  he  should  have  been  guilty  of  such 
gross  negligence  as  to  render  it  unjust  to  deprive  the 

Erior  incumbrances  of  his  priority*    The  appeal  must 
e  dismissed. 

Jexjne,  p. — I  am  of  the  same  opinion.  I  have 
endeavoured  to  di^icover  the  principle  underlying  the 
cases  referred  to.  This  cltss  of  case  depends  on 
mixed  questions  of  fact  an  I  law,  but  so  far  as  I 
understand  th^m,  I  think  the]  principle  is  that  thexe 
must  be  gross  negligence  on  tho  part  of  the  sub- 
sequent purchaser  for  value  wit ii out  notice  to  dis- 
entitle him  to  the  protection  of  the  legal  estate. 
The  observations  of  James,  L.J.,  in  RiicUffe  v. 
Barnard  would  appejur  to  show  that  he  thoug'.t  tbere 
must  have  been  either  fraud  on  the  part  of  the 
purchaser  or  such  gross  negligence  as  to  lead  the 
court  to  infer  fraud  on  his  pirt.     In  this  case  there  is 
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no  fraud  on  the  part  of  the  purchaser,  only  gross 
negiigenee  in  the  ordinary  sense  of  the  word.  But  we 
must  look  at  the  jud^ent  of  James,  L.  J.,  in  the  lisht 
of  the  other  authorities.  I  think  they  show  that  what 
he  meant  was,  not  such  conduct  as  would  entitle  a  jury 
or  a  judge  at  common  law  to  find  that  there  had  been 
actual  fraud,  but  negligence  so  gross  as  would  justify 
the  Court  of  Chancery  in  concluding  that  there  had 
been  fraud  in  an  artificial  sense  of  the  word — such 
gross  negligence  as  consisted  in  not  making  an  inquiry 
as  to  the  title  to  the  property.  In  that  sense  I  think 
in  this  case  there  has  been  such  gross  negligence  on 
the  part  of  the  defendant  as  would  almost  have  led 
the  Court  of  Chancery  to  impute  fraud,  although  I  do 
not  mean  to  suggest  that  there  has  been  any  fraud  in 
fact.  But  there  has  been  such  gross  negligence  on  the 
part  of  the  defendant  as  to  disentitle  her  to  be  pro- 
tected as  a  bond  fide  purchaser  for  value  without  notice 
of  the  plaintiff's  charge. 

BiGBT,  Ij.J. — I  am  of  the  same  opinion,  and  so 
entirely  concur  in  what  has  been  said  by  lindley.  M.B., 
and  Jeune,  P.,  that  I  will  not  repeat  it.  I  will  only 
say  that  I  consider  that  most  of  the  authorities  cited 
as  being  in  favour  of  the  appellant  are,  when 
considered}  hostile  to  her.  In  many  of  them  it  is  said 
that  if  a  purchaser  tnakes  inquiries  and  gets  an 
answer  with  which  he  might  reasonably  be  satisfied  he 
is  excused  from  making  further  inquiries.  Most  of 
the  cases  relate  to  the  delivering  up  of  titie  deeds,  but 
the  answer  with  which  the  purchaser  may  rest  satisfied 
must  be  an  answer  to  the  qaestion  which,  under  the 
circumstances,  he  ought  to  ask.    In  the  present  case 

Sroduction  of  the  title  deeds  onght  to  have  been 
emanded  by  the  purchaser — not  delivery.  When  he 
was  told  that  the  vendor  had  the  deeds  he  did  not  (as 
he  ODght  to  have  done)say  "Let  me  see  them."  I  do  not 
mean  to  say  that  if  he  had  done  so  the  vendor  might 
not  have  given  him  an  answer  which  he  could  reason- 
ably have  accepted.  But  he  got  no  reasonable  answer 
because  the  question  never  was  put.  The  vendor  was 
never  asked  to  produce  the  deeds.  With  reference  to 
the  language  of  James,  L.J.,  in  BatcUffe  v.  Barnard, 
which  has  been  referred  to,  a  court  is  not  bound  to 
treat  the  language  of  a  judge  adopted  in  a  particular 
case  he  was  dealing  with,  as  laying  down  a  principle 
of  law  applicable  to  other  cases.  In  the  present  case 
no  nroper  inquiry  was  made  by  the  defendant's  agent, 
ana  it  is,  in  my  opinion,  just  the  same  thing  as  if  he 
had  made  no  inquiry  at  all  about  the  deeds. 

Appeal  dismissed. 

Solicitors,  Timhrell  &  Deighton,  for  Dohhs  &  Hill, 
Worcester ;  A,  Hunt,  for  R»  A.  Essex,  Worcester. 


From  Q.  B.  Biv.         \ 
(A.  li.  Smith,  Bigby,  and  [  June  6,  1899. 

Yaughan  Williams,  LJJ.) ) 

Ex  parte  Tweed,  (a.) 

Solicitor — Casts — Charging  order — Property  recovered 
or  preserved— Solicitors  Act,  1860  (23  cfe  24  Vict,  c. 
127),  s.  28. 

A  testator  devised  his  estate  to  his  wife  for  life,  and 
after  her  death  to  his  two  daughters,  of  whom  one  was 
legitimate  and  the  other  illegitimate.  The  daughters 
having  opposed  probate  of  the  will,  an  action  was  com- 
meneed  by  the  executor,  in  which  the  will  was  upheld. 

Held,  that  the  solicitor  of  the  executor  loas  entitled  to 

(a.)  Beported  by  F*  G.  Buokeb,  Esq.,  Barrister- 
at-Law. 


a  charging  order  for  his  costs  on  the  property  devised,  as 
being  property  preserved  through  his  instrumentality. 

Appeal  from  the  refusal  of  Grantham,  J.,  to  make 
a  charging  order  under  section  28  of  the  Solicitors 
Act,  1860. 

A  testator  by  his  will  devised  and  bequeathed  his 
real  and  personal  estate  to  his  wife  for  life,  and  after 
her  death  to  his  two  daughters  in  equal  shares.  One 
of  the  daughters  was  a  legitimate  daughter  by  a 
former  wife,  the  other  was  illegitimate.  The  greater 
part  of  the  estate  was  real  property.  On  the  death 
of  the  testator  the  daughters  opposed  probate  of  the 
will.  The  executor  commenced  an  action  in  the 
Probate  Division  to  establish  the  will,  and  the  case 
was  tried  before  Grantham,  J.,  at  Lincoln  Assizes. 
The  learned  judge  upheld  the  will,  and  ordered  the 
daughters  to  pay  the  executor's  costs.  The  solicitor 
of  we  executor,  being  unable  to  obtain  payment  of 
the  costs  from  the  daughters,  applied  to  Grantham,  J., 
at  chambers  for  an  order  under  section  28  of  the 
Solicitors  Act,  1860,  declaring  that  he  was  entitied  to 
a  charge  upon  the  property  devised  and  bequeathed 
by  the  will  as  being  property  recovered  or  preserved 
through  his  instromentality. 

Grantham,  J.,  refused  to  make  an  order,  being  of 
opinion  that  the  case  did  not  come  within  the  section. 

The  solicitor  appealed. 

W,  H,  Stevenson,  for  the  appellant. 

Lampard,  for  the  respondents* 

The  following  cases  were  i  cited :  Cailow  v.  CaUow, 
25  W.  B.  866,  2  C.  P.  D.  362 ;  Bulley  v.  Bullev,  26 
W.  B.  638,  8  Ch.  D.  479;  Cfreer  v.  Young,  31  W.  B. 
930,  24  Ch.  D.  545. 

A.  L.  Smith,  L.J. — The  appellant  asks  for  a  charg- 
ing order  on  the  ground  that  property  has  been 
recovered  or  preserved  in  the  probate  action  through 
his  instrumentality.  He  says  that,  at  any  rate,  the 
interests  which  the  wife  and  illegitimate  daughter 
take  under  the  will  were  preserved ;  and  he  further 
says  that  the  interest  which  the  legitimate  daughter 
takes  under  the  will  was  preserved,  though  she  would 
have  taken  as  heiress-at-law  in  case  of  intestacy. 
Grantham,  J.,  thought  that  no  property  had  been 
recovered  or  preserved  within  the  meaning  of  the 
section,  and  he  held  that  he  had  no  jurisdiction  to 
make  a  charging  order.  I  am  of  opinion  that  the 
cases  which  lulve  been  cited  show  that  he  had  juris- 
diction to  make  an  order,  for  they  establish  that  this 
property  was  preserved  through  the  instrumentality 
of  the  appellant  within  the  meaning  of  the  section.  I 
think  tl^t  a  charging  order  ought  to  be  made  on  the 
whole  property,  both  the  life  interest  of  the  wife  and 
the  reversionary  interests  of  the  daughters.  The 
appeal  must  be  allowed. 

BioBY  and  Yaughan  Williams,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Clinton  &  Co,,  for  F,  G, 
Tweed,  Gkunsborough. 

Solicitors  for  the  respondent,  F,  D,  W,  Hatton,  for 
C.  T.  Bhodes,  Halifax. 
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E^WiS'j.)  ~  July  4. 5.1899. 

Stooe  v.  Meakin.  (a.) 

Vendor  and  purchaser — Private  street  works — Charge — 
Completion  of  works — Final  apportionment --Date 
when  charge  comes  into  existence — Public  Health  Act, 
1875  (38  A  39  Vict.  c.  65),  s.  257— Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57),  s.  13. 

The  apportioned  expenses  of  private  street  works 
executed  by  an  urban  authority  are,  under  section  13  of 
the  Private  Street  Works  Act,  1892,  charged  upon  the 
premises  affected  from  the  date  of  the  completion  of  the 
work$, 

Aotion. 

By  an  i^reement  dated  the  10th  of  October,  1898, 
F.  Meakin,  the  vendor,  agreed  to  sell  to  the  agent  of 
the  purchaser,  W.  Stock,  in  fee  simple  in  possession, 
a  pieoe  of  freehold  land  in  the  parish  of  West  Ham,  in 
Essex. 

Clause  2  provided  tliat  up  to  completion  *'  all  rent 
(if  any)  and  outgoings  were,  if  necessary,  to  be 
apportioned,"  and  clause  4  that  the  premises  were 
sold  subject  *'to  any  subsisting  liability  to  repair 
party  walls,  fences,  roads,  or  streets." 

The  piece  of  land  abutted  on  a  private  road  called 
Queen's-road.  The  purchaser  asked  if  this  road  had 
been  taken  over  by  the  parish  and  all  charges  in 
connection  with  it  paid,  to  which  the  vendor  replied 
that  he  did  not  know,  but  that  he  had  never  paid  any 
charges  for  the  road. 

The  purchase  was  completed  on  the  22nd  of 
November,  1898,  by  a  conveyance  of  that  date,  in 
which  the  vendor,  after  reciting  that  he  had  agreed 
to  sell  **  free  from  incumbrances,"  as  **  benefioial 
owner,"  conveyed  and  confirmed  the  land  to  the 
purchaser. 

On  the  29th  of  November,  1898,  the  purchaser 
received  from  the  urban  authority  a  notice  of  the  fioal 
apportionment  of  a  sum  of  £130  14s.,  for  private 
street  works  executed  by  the  authority  in  Queen's- 
road  under  the  Private  Street  Works  Act,  1892  (55  & 
56  Vict.  0.  57).  The  works  had  been  completed  on 
the  26th  of  July,  1898. 

It  appeared  that  the  vendor,  having  himself 
recently  acquired  the  property,  had  not  received  the 
notices  of  the  provisional  apportionment  of  the  cost 
of  the  works.  The  purchaser  paid  the  sum  demanded 
and  then  brought  this  action  to  recover  it,  with 
interest,  from  the  vendor.  Whether  the  vendor  or 
the  purchaser  ought  to  bear  the  cost  of  the  works 
depended  on  wheuier  it  was  a  charge  on  the  premises 
from  the  date  of  the  completion  of  the  works,  the 
26th  of  Jnlv,  before  the  contract  for  sale,  or  the  date 
of  the  final  apportionment,  the  29th  of  November, 
after  the  contract  for  sale. 

The  Private  Street  Works  Act,  1892,  s.  1,  provides : 
**Thi8  Act  may  be  cited  as  the  Private  Street 
Works  Act,  1892,  and  shall  be  construed  as  one 
with  the  Public  Health  Acts  .  .  .  ,  and  this 
Act  and  the  Public  Health  Acts  may  be  cited 
together  as  the  Public  Health  Acts  "  ;  and  section  13 
(1)  provides:  '*Any  premises  included  in  the  final 
apportionment  and  all  estates  and  interests  from  time 
to  time  therein  shall  stand  and  remain  charged  (to 
the  like  extent  and  effect  as  under  section  257 
of  the  Public  Health  Act,  1875)  with  the  sum  finally 
apportioned  on  them,  or  if  objection  has  been  made 

(a.)  Eeported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 


against  the  final  apportionment,  with  the  sum  deter- 
mined to  be  due  as  from  the  date  of  the  final  appor- 
tionment vrith  interest.    .     .    ." 

P.  0.  Lawrence,  Q.C.,  and  P,  F,  Wheeler,  for  the 
purchaser. — ^The  Act  of  1892  is  to  be  construed  as  one 
with  the  Act  of  1875,  section  257  of  which  latter  Act 
is  expressly  incorporated  in  section  13  of  the  Act,  1S92. 
Under  the  Act  of  1875  and  previous  Public  Health 
Acts  it  has  been  held  that  a  charge  of  this  nature 
comes  into  existence  at  the  date  of  the  completion  of 
the  works :  In  re  Betlesworth  and  Richer,  36  W.  R. 
544,  37  Ch.  D.  535  ;  TottenJiam  Local  Board  v.  Roweli, 
29  W.  B.  36.  15  Ch.  D.  378  ;  Hornsey  Local  Board  v. 
The  Monarch  Investment  Building  Society,  38  W.  E. 
85,  24  Q.  B.  D.  1 ;  In  re  Boor,  Boor  v.  Hopkins,  37 
W.  B.  349,  40  Ch.  D.  572 ;  Corporation  of  Birmingham 
V.  Baker,  17  Ch.  D.  782,  30  W.  R.  Dig.  121.  This 
charge  therefore  came  into  existence  at  the  date  of 
the  completion  of  the  works,  and  the  cost  ought  to  be 
borne  by  tiie  vendor  as  an  "  outgoing,"  and  as  an 
incumbrance  within  his  covenants  as  **  beneficial 
owner  "  for  freedom  from  incumbrances,  and  further 
assurance. 

Warrington,  Q,C,,  and  VaugJian  Hawkins,  for  the 
vendor. — The  authorities  cited  do  not  apply,  for  this 
Act  of  1892  is  distinct  from  the  Act  of  1875.  Under 
section  150  of  the  latter  Act  the  owner  is  to  do  the 
work,  and  the  urban  authority  only  do  it  if  the  owner 
is  in  default,  whereas  under  this  Act  of  1892  the 
urban  authority  are  to  do  the  work  themselves  directly. 
The  Act  of  1892,  sections  6  and  7,  in  doaliog  with 
provisional  apportionment,  speaks  of  th  e  premises  as 
''liable  to  be  charged."  Not  until  dealiog  with  the 
final  apportionment  in  section  12  are  they  spoken  of 
as  **  charged."  Section  13  of  the  Act  of  1892  says  the 
premises  are  to  remain  charged  **  with  the  sum  finally 
apportioned  on  them,"  which  must  mean  there  is  to 
be  no  charge  until  the  final  apportionmeot  is  made. 
This  charge  did  not.  therefore,  come  into  existence 
until  the  date  of  the  final  apportionment ;  it  is  not  an 
"  outgoing,"  nor  is  it  an  incumbrance,  and  it  ought 
to  be  borne  by  the  purchaser. 

Kekbwioh,  J. — Here  the  decision  of  a  short  point 
has  occupied  a  long  time,  but  it  was  quite  inevitable, 
and  Mr.  Lawrence  could  not  have  argued  his  client's 
case  without  calling  my  attention  to  the  Acts  of  Ptf- 
liament  which  he  mentioned  and  to  the  several 
authorities  in  which  those  Acts  of  Pariiament  have 
been  construed,  and  of  course  it  has  been  necessary  to 
refer  to  them  in  some  detail.  But  now  we  have  had 
a  fuU  discussion  the  point  is  an  extremely  short  one, 
not  by  any  means  without  difficulty,  but  not  the  less 
a  short  one  because  of  difficulty.  The  difficulty  arises 
from  the  habit  of  the  Legislature,  which  has  increased 
of  late  years,  of  making  enactments  by  reference  and 
incorporating  previous  Acts. 

That  is  the  mainspring  of  the  difficulties  in  this 
case. 

Section  13  of  the  Act  of  1892,  which  is  the  critical 
section,  though  not  by  any  means  the  one  section 
of  that  Act  which  requires  attention,  refers  to 
the  Act  of  1875,  and  obviously  depends  on  the  Act  of 
1875  in  great  measure,  and  particularly  on  section 
257  of  that  Act,  and  yet  some  modifications  are 
introduced  which  are  introduced  not  by  repeating 
laoguBge  with  alteration,  but  by  incorporation. 

Mr.  Warrington  boldly  met  that  difficulty  hy 
saying  that  the  Act  of  1892  is  an  independent  Act. 
Of  course  he  did  not  mean  that  it  was  out  of  place  to 
refer  to  the  Act  of  1875,  or  to  the  decisions  on  that 
Act,  but  he  said  the  Act  of  1892  was  an  independent 
Act,  and  you  must  construe  it,  I  think  he  went  so  ftf 
as  to  say,  independenUy  of  the  Act  of  1875.  Kow 
that  seems  to  me  impossible  because  it  is  wholly  inoon- 
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siatent  with  the  language  of  the  Act  of  1892.  The 
first  section  of  the  Act  of  1892  introduces  the 
great  difficulty  to  which  I  have  referred,  **  This  Act 
may  be  cited  as  the  Private  Street  Works  Act,  1892, 
and  shall  be  construed  as  one  with  the  Public  Health 
Act,"  which  includes,  of  course,  the  Act  of  1875  and 
so  on,  **  and  this  Act  and  the  Public  Health  Act 
may  be  cited  together  as  the  Public  Health  Acts  "  ; 
that  is  to  say,  it  is  like  another  chapter  in  the  book  or 
another  section  in  the  Act  or  tk/aaciculua  of  sections — 
to  use  a  term  which  is  familiar  to  us — added  to  the  Act 
of  1875.  The  two  Acts,  and  a  great  many  otiiers  with 
which  fortunately  we  are  not  now  here  concerned,  are 
to  be  read  as  one.  Therefore  I  cannot  possibly  say 
that  I  may  construe  the  Act  of  1892  independently, 
and  not  as  depending  upon  the  Act  of  1875. 

The  real  question  which  I  have  to  decide  is  whether 

this  sum    which   is  clearly    now    charged    on    the 

premises  in  question  though  sold  by  the  defendant  to 

the  plaintifF  was  so  charged  before  the  date  of  the 

contract.     It  matters  not  whether  we  take  the  date 

of  the  contract  or  conveyance,   because  it  is  now 

admitted  that  the  works  were  completed  on  the  26th 

of  July,  1898,  and  as  the  contract  is  dated  the  10th  of 

October  in  that  year,  the  conveyance  of  course  being 

later,  we  may  teJce  the  contract  on  the  one  hand  and 

the  completion  of  the  works  upon  the  other  as  the 

cmcial  dates.     That  is  the  question.     Expenses  of 

this  character  were  charged  under  the  Act  of  1875, 

and  the  question  wben  that  charge  took  efiEect  has 

been  discussed  in  several  cases.     It  arose  in  the  case 

of  Hornsey  Local  Board  v.  The  Monarch  InveatTnent 

BuiUing  Society,     1  agree  that  the  real  question  with 

which  the  Court  of  Appeal  had  to  deal  there  was  how 

fsr  the  Statute  of  Limitatioas  became  applicable — 

that  is  to  say,  from  what  date  it  became  applicable, 

and   their  judgments  are  directed   mainly  to    that 

point,  but  in  order  to  ascertain  from  what  date  the 

Statute  of    Limitations   began    to    run,   they  were 

obliged  to  consider  and  express  a  judicial  opinion  on 

the  question  when  the  charge  took  (fPect.     It  is  true 

they  considered  it  tolerably  plain,  but  thev  had  to 

consider  it,  and  they  had,  if  not  to  decide  it,  to 

express  a  judicial  opinion  upon  it.  and  it  is  expressed 

in    a    very    few    words   as   plainly    as    can    be  by 

the  Master  of  the  Bolls,  who  says :  '*  The  conclusion 

of  the  whole  matter  appears  to  me  to  be  this.     It  has 

been  settled  by  this  court  in  the  case  of  Tottenham 

Local  Board  v.  Bowell,  which  has  been  followed  by 

North,  J.,  in  /»  re  Betteaworth  and  Bicker,  that  the 

charge  is  a  present  existing  charge  as  from  the  time 

of  the  completion  of  the  works.   The  actual  amount,  no 

doubt,  has  to  be  ascertained,  but  the  charge  exists." 

After  that,  of  coarse,  it  is  quite  impossible  to  say 

under  the  Act  of  1875  the  charge  came  into  existence 

at  any  other  time  than  the  completion  of  the  works. 

llien  is  that  rule  to  be  applied  to  l^e  Act  of  1892,  or 

does  the  later  Act  introduce  exceptions?    We  have 

no  decision  on  the  Act  of  1892,  and  having  regard  to 

the  passage  I  have  just  read,  it  seems  to  me  quite 

unnecessary  to  refer  to  any  other  decisions  on  the 

Act  of  1875,  or  on  the  preceding  Acts,  for  some  of  them 

went  back  to  the  Act  of  1848.     I  may  say  in  passing 

that  I  do  not  consider  the  case  of  In  re  Bo(yr,  Boor  v. 

Uopkina,  before  Kay,  J.,  to  be  of  any  value  in  the 

present  instance  to  either  side,  because  it  is  quite 

obvious  from  a  perusal  of  the  case  that  Kay,  J.,  was 

discussing  an  entirely  different  question,  and  the  case 

has  been    so  accepted.     Passing  that  case  by,  and 

taking  these  decisions  as  establishing,  as  they  do, 

the  position  which  I  have  mentioned  from  the  present 

Master    of    the    Bolls'    judgment,    let    us  look    at 

the   Act  of  1892  to  see  in  what  respect  it   differs 

from  the  Act  of  1 87  5  ~ that  is  to  say,  what  difference 

the  Act  itself  constitutes.    There  are  no  doubt  other 


differences,  but  in  what  respect  has  the  Legisla- 
ture said  that  the  procedure,  and  the  iuQidence  of 
the  charge  are  to  differ  in  the  Act  of  1892 
from  those  under  the  Act  of  1875,  bearing  in 
mind  that  this  Act  of  1892  is  to  be  read  as 
one  with  the  Act  of  1875.  No  doubt  a  very  important 
difference  has  been  introduced,  about  which  there 
is  no  question.  Under  the  Act  of  1875,  and  as 
far  as  I  am  aware  under  aXL  the  previous  Public 
Health  Acts,  wherever  improvementis  were  required 
which  the  urban  or  district  authority  had  power  to 
construct,  the  owner  was  given  opportunity  of  doing 
the  works  at  his  own  expense. 

It  has  seemed  right  to  the  Legislature  as  regards 
this  Act  of  1892  to  reverse  that,  and  to  say  that  the 
owner  shall  not  have  that  opportunity,  the  works 
must  be  done  for  him  by  the  local  authority,  and  all 
he  has  to  do  and  all  he  has  an  option  of  doing  is  to 
pay  the  expense.  That,  no  doubt,  is  an  alteration, 
and  much  has  been  made  of  it  in  this  way ;  it  is  said 
that  the  default  of  the  owner  to  comply  with  the 
requirements  of  the  local  authority  to  execute  the 
works  is  what  governs  the  decisions.  I  do 
not  follow  that  criticism  throughout,  nor  do  I 
think  it  is  of  much  avail  on  the  present  occasion; 
but  it  is  a  distinction  no  doubt.  Then  the  language 
unfortunately  is  rather  different,  and  Mr.  Warrington 
called  my  attention  to  one  verbal  difference  which 
must  be  treated  by  itself.  In  section  6,  sub-sectiou 
2  (c),  a  provisional  apportionment  is  spoken  of  as 
having  to  be  prepared  oy  the  local  authority,  and  it 
is  ''a  provisional  apportionment  of  the  estimated 
expenses  among  the  premises  liable  to  be  charged 
therewith  under  this  Act."  In  section  7,  again,  you 
have  that  exact  phrase  with  reference  to  the  pro- 
visional apportionment,  because  the  owner  has  a 
month  during  which  he  may  object  to  the  proposed 
works,  and  he  is  described  as  the  owner  of  any 
premises  shown  in  a  provisional  apportionment  as 
"  liable  to  be  charged"  with  any  part  of  the  expense. 
But  when  you  come  on  later  to  section  12  the 
phrase  is  changed,  and  you  come  then  to  the  final 
apportionment,  and  then  the  premises  are  spoken  of 
as  "charged,"  and  not  as  "liable  to  be  charged"; 
and  on  that  hangs  the  argument  that  the  Legislature 
intended,  while  incorporating  the  Act  of  1875,  or 
rather  making  this  Act  a  part  of  the  Act  of  1875  and 
one  with  it,  by  those  words  to  indicate  that  until 
the  final  apportionment  there  was  no  charge,  not- 
withstanding that  in  1892  it  had  been  settied 
by  a  series  of  decisions  that  under  the  Act  of 
1875  the  charge  existed  when  the  works  were 
completed.  That  is  a  strong  thing  to  hold,  but  with 
an  Act  of  Parliament  of  this  kind  when  one  has  to 
construe  language  you  must  make  the  best  of  it.  It 
seems  to  me  these  words  in  section  6,  "  liable  to  be 
charged  therewith  under  this  Act,"  are  a  mere 
description  of  the  premises  thus  spoken  of.  There  is 
to  be  a  provisional  apportionment  of  the  estimated 
expense,  and  it  is  to  be  distributed— that  is  to  say, 
apportioned  according  to  the  proper  values  among 
the  premises.  What  premises  ?  Why,  the  premises 
which  under  this  Act  of  Parliament  are  those 
properly  chargeable  therewith — not  others,  but  only 
those.  If  any  others  were  included  they  would  be 
wrongly  included.  The  distribution  of  the  expense  is 
to  be  made  on  a  proper  scale  among  the  premises 
properly  chargeable  according  to  the  Act.  I  think 
that  is  what  it  means,  and  nothing  more.  It  is  a  mere 
description  of  the  premises.  If  so,  the  words  in 
section  7,  "  the  owner  of  any  premises  shown  in  the 
provisional  apportioxmient  as  liable  to  be  charged," 
are  merely  referential  to  the  preceding  section.  One 
of  the  first  things  the  owner  may  object  to  is  that  he 
is  not  liable  to  be  charged.     He  may  object;  to  the 
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propoBalB  of  the  urban  authority  on  any  of  the  follow- 
ing grounds — that  is  to  say,  section  7  (a),  that  an 
alleged  street  or  part  of  a  street  is  not  or  does  not 
form  part  of  the  street  within  the  meaning  of  this  Aot. 
He  may  make  that  objection  under  that  clause,  or 
under  7  [e),  "  that  any  premises  ouffht  to  be  excluded 
from  or  mserted  in  the  provisional  apportionment." 
He  may  say  that  house  No.  1  ought  to  be  excluded 
because  it  is  not  chargeable— that  is  to  say,  not  liable  to 
be  charged ;  or  that  house  No.  6,  which  is  not  in  the 
provisional  apportionment,  ought  to  be  ther<i  because 
it  is  properly  chargeable — that  is  to  say,  liable  to  be 
charged.  That  seems  to  me  to  give  the  words  to 
which  I  have  referred  in  the  section  a  thoroughly 
plain  meauinjp^,  and  one  ought  not  to  be  surprised  to 
nnd  that  dlfiterent  language  is  used  in  section  12,  nor 
is  it  in  the  slightest  degree  out  of  place  that  the 

niises  are  there  spoken  of  as  ''  charged  "  when  the 
apportionment  has  been  completed.  Such  ob- 
jections as  the  owners  had  to  raise  to  it 
have  been  raised  and  decided  and  now  you  know, 

n*  'set  to  the  possible  power  to  object  even  to  the 
appointment,  what  premises  are  charged,  and 
they  are  treated  then  as  *'  charged,'*  and  oot  as  *'  liable 
to  be  charged."    The  description  of   the  premises 
there  is  not  required.   I  think  with  that  I  may  pass  to 
section  13,  on  which,  of  course,  a  good  deal  depends : 
'*  any  premises  included  in  the  fiual  appointmeot  and 
all  estates  and  interests  from  time  to  time  therein 
shall  stand  and  remain  charged."    Mr.  Wheeler  has 
conjured  up  a  vision  of  some  charge  b(>fore  created 
and  there  referred  to  as  standing  and  remaining,  but 
I  think  that  is  a  little  hypercritical  and  I  cannot 
construe  even  an  Act  of  Parliament  on  that  argument. 
But  I  am  bound  to  say  every  word  requires  con- 
sideration and  possibly  it  is  open  to  more  than  one 
construction.    Then  there  are  mtroduced  into  this  sec- 
tion iu  a  parenthesis  these  words :  "  to  the  like  extent 
and    effect   as   under   section    257    of    the   Public 
Health  Act,  1875."    I  apprehend  that  the  reference 
to  the   Act  of    1875    and    section    257   was   really 
unnecessary.     This  Aot  is  part  of  the  Act  of  1875, 
and    it    might     very    well    be    that   the    charge 
would   have  been  by  reference  to  the  Act  of  1875 
without  this.    But  I  consider  it  quite  unnecessary 
to    go   as    far    as    that    on    the    present  occasion, 
and  it  is  only  a  passing  remark.    Nor  am  I  disposed 
to  say  what  is  tiie  real  meaning  of  *'  the  like  extent 
and  effect."    It  may  mean  a  great  many  things,  but 
I  think  we  have  a  clear  induction  here  that  section  257 
of  the  Public  Health  Act,  1875,  is  to  be  taken  as  the 
guide  in  considering  the  charge,  except  so  far  as  tiiis 
Act  now  in  question,  the  Act  of  1892,  has  expressly 
modified  it.    Now,  the  premises  are  to  be  charged 
with  what  P    With  the  sums  finally  apportioned  on 
them.    There  is  not  a  word  there  to  indicate  that  the 
charge  is  to  take  effect  from  the  final  apportionment, 
and  I  apprehend  perhaps  it  is  going  too  far — but  I 
think  that  if  the  framer  of  this  section  had  intended 
to  say,  contrary  to  all  the  decisions  on  the  Act  of 
1875,  that  the  diiarge  should  only  take  effect  as  from 
the  date  of  the  final  apportionment,  nothing  could 
have  been  easier  than  for  him  to  have  written  *'  shall 
as  from  the  date  of  the  final  apportionmeut  stand  and 
remain  charged,"  and  I  cannot  help  thinking  that 
any   inteUigent    draftsman    would   have    seen    the 
necessity  for  stating  in  plain  language,  and  in  the 
earliest  possible  part  of  the  section,  the  date  from 
which  the  charge  is  to  be  created.    That  is  not  done. 
It  is  treated  as  a  charge  under  section  257,  which,  as 
I  have  already  mentioned,  means  from  the  date  of  the 
completion  of  the  works. 

But  there  are  these  other  words,  **  or  if  objection 
has  beoi  made  against  the  final  apportionment  with 
the  sum  determined  to  be  due  as  from  the  date  of  the 


final  apportionment,  with  interest  .  .  ."  Those 
are  words  which  create  a  certain  difficulty,  and  I  do 
not  profess  to  thoroughly  understand  them,  but  what 
I  do  say  is  they  are  introduced  simply  in  order  to 
indicate  what  sum  is  to  be  charged  aud  what  sum  is 
to  carry  interest.  The  charge  is  said  to  be  the  sum 
finally  apportioned  on  the  premises,  or  if  objection  is 
made  against  the  final  apportionment,  the  sum 
determined  to  be  due  as  from  the  date  of  the 
final  apportionment.  The  final  apportionment  may 
have  been  wrong.  It  may  have  been  objectdd  to,  or 
it  may  have  been  altered,  and  if  so,  of  coarse  it  would 
oe  absolutely  wrong  to  say  that,  notwithstanding 
that  the  final  apportionment  has  been  altered,  the  sum 
charged  is  to  be  that  whidi  was  originally  in  the 
final  apportionment.  That  seems  to  me  to  be  the  key 
to  the  lUtemative  there  given,  and  having  regard  to 
what  I  have  already  said,  which  I  venture  to  repedt, 
because  it  is  the  ground  of  my  decision,  that 
inasmuch  as  the  Legislature  intended  to  make  the 
Act  of  1892  part,  and  has  said  it  is  to  be  part, 
of  the  Act  of  1875,  it  would  be  giving  those 
words  iai  too  wide  a  meaning  to  hold  that  here 
the  Legislature  intended  to  alter  the  date  from  which 
the  charge  was  to  ran.  What  the  alternative  is 
introdaced  here  for,  seems  to  me  cleariy,to  be  in  order 
to  show  for  what  sum  the  charge  is  to  sUind.  I  do 
not  think  it  will  do  to  say  that  that  reference  to  the 
final  apportionment  is  in  conuection  with  the  interest 
only,  bat  the  real  object  is  to  show  what  sum 
is  to  be  charged,  and  that  sum  you  are  to 
find  either  in  the  fiaal  apportionment  itself,  the 
original  one,  or,  when  objection  is  mtule  to  the  final 
apportionment,  in  the  final  apportionment  as  altered, 
if  it  has  been  idtered  in  consequence  of  the  objectiou. 
Of  course  it  is  obvious  that  that  is  not  giving  full 
grammatical  meaning  to  the  words  "  as  from  the  date 
of  the  final  apportionment,"  but  I  do  not  myself  see 
what  the  real  meaning  of  those  words  is.  That  may 
fairly  be  a  point  for  consideration  in  some  other  case, 
and  some  other  point  may  arise  thereon.  What  I 
decide  is  that  tiiose  words  do  not  alter  the  law  as  it 
then  stood  on  the  construction  of  the  Publio  Health 
Act,  1875,  which,  I  take  it,  was  not  intended  to  be 
altered,  and  cannot  be  taken  as  having  been  altered 
by  this  Act  except  so  far  as  the  Legislature  has  so 
expressed  it. 

That  IB  the  short  point  on  the  construction  of  the 
Act,  and  that  being  so,  I  need  go  no  further,  because 
if  my  view  is  correct  it  follows  from  decided  oases,  and 
having  regard  to  the  covenants  entered  into  by  the 
vendor  in  this  case,  that  this  is  a  charge  which  was 
existing  at  the  date  of  the  contract,  a  charge  which 
the  vendor  was  bound  to  discharge,  and  that  he  is 
liable  now  to  do  so  notwithstanding  completion. 
Perhaps  the  circumstances  explain  why,  but  it  Bmna 
that  neither  vendor  or  purchaser  were  aware  of  this 
charge,  but  that  makes  no  difference.  The  purchaser, 
in  my  view,  is  entitied  now  to  have  the  property 
released  from  this  chargp — that  is  to  say,  he  would 
have  been  if  he  had  paid  it.  I  understand  he  has 
paid  it.  He  must  be  taken  to  have  paid  it  on  behalf 
of  his  vendor,  and  is  now  entitied  to  receive  it  from 
him. 

Solicitors,  George  Broion,  Son,  cfe  Vardy;  Farrer  S 
Co. 
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Fbesicak  v.  Laing.  (a.) 

McTtgage— Further  advance—Second  m(yrtgage— Tacking 
— Tnuteee^  Joint  tenants. 

In  Odobett  1864,  certain  property  was  mortgaged  to 
-4.,  B,,  and  C.  {who  were  trusteeB)y  ae  joint  tenantst  to 
Mcvre  £3,000  and  interest.  In  Febnuiry,  1866,  the 
same  property  was  mortgaged  to  L.  to  aeaire  £3,500  and 
inkrest.  In  October^  1876,  a  further  charge  was  eacecuted 
in  favour  of  the  first  mortgagees  to  secure  £1,000  and 
interest.    A.  died  in  May,  1883. 

The  plaintiffs  in  the  action  were  the  present  trustees  of 
the  settlement  of  which  the  first  mortgagees  had  been 
trustees,  and  the  defendants  were  the  present  owners  of 
the  second  mortgage. 

B.,  who  was  a  solicitor,  had  acted  for  all  parties  in 
carrying  out  the  first  and  second  mortgages  and  the 
further  advance  by  the  first  mortgagees,  and  had  actual 
nUice  of  the  second  mortgage  at  the  date  of  its  creation, 
but  he  failed  to  communicate  the  fact  of  the  second  mort- 
gage to  his  co-mortgagees  at  the  time  of  the  further 
advance  and  they  had  no  personal  knowledge  of  its 
existence. 

Held,  that  the  plaintiffs  were  not  entitled  to  tack  the 
ammmt  due  in  respect  of  the  further  advance  to  the 
amount  due  on  the  first  mortgage  and  so  postp&ne  the 
steond  mortgagees. 

In  the  case  of  a  mortgage  of  real  estate  to  joint  tenants 
to  secure  a  debt  due  to  them  jointly,  it  cannot  be  said  as 
against  strangers  that  any  one  portion  of  the  security  or 
of  the  dtbt  belongs  to  any  one  of  the  mortgagees  :  each  is 
trUitledto  the  whole,  and  if  notice  of  a  second  incum- 
brance is  given  to  any  one  of  them,  such  notice  creates  an 
tqaity  against  one  in  respect  of  the  whole  sufficient  to 
prevent  any  tacking. 

By  an  indentiire  of  mortfcage  dated  the  12th  of 
October,  1864,  and  made  between  Thomas  Cowan  and 
James  Cowan  of  the  one  part,  and  Joseph  Oldham, 
Thomas  Walker  and  Fredk.  Barker  of  the  other  part, 
oertain  premises  therein  desoribed  were  deroised  to 
Oldham.  Walker  and  Barker  to  secure  £3,000  and 
interest 

The  mortgagees  were  in  fact  trustees  of  a  settle- 
ment, and  the  mortgage  was  to  them  as  joint  tenants. 

By  an  icdentnre  datrd  the  12th  of  February,  1866, 
the  same  premises  were,  subject  to  the  mortgage  of 
the  12th  of  October,  1864,  assigned  by  way  of  mort- 
gage to  Samuel  Laing  to  secure  £3,500  and  interest. 

By  an  indenture  dated  the  9th  of  October,  1876, 
the  same  premises  were  charged  in  favour  of  the  said 
firit-mentioned  mortgagees  with  the  further  sum  of 
£1,500  and  interest. 

Joseph  Oldham  died  in  May,  1883,  and  thereupon 
the  first  mortgage  and  the  further  charge  of  the  9th  of 
October,  1876,  and  the  debts  thereby  secured,  became 
▼ested  in  Thomas  Walker  and  Frederick  Barker  as 
joint  tenants. 

TbOToas  Walker  died  in  January,  1889,  leaving 
Frederick  Barker  the  sole  surviving  tinistee. 

The  plaintifb  were  the  present  joint  mortgagees, 
daiming  as  new  trustees  only,  appointed  of  the  settie- 
mant  of  which  Oldham,  Walker,  and  Barker  were  the 
tnutees ,  and  by  virtue  of  assignment  from  Barker  to 
them  as  such  trustees.  The  defendants  were  the 
present  owners  of  the  second  mortgage  of  the  12  th  of 
February.  1866,  claiming  as  trustees  of  a  settlement 
^ted  by  Samuel  Lamg,  and  dated  the  23rd  of 
Febmary,  1866,  to  whom  the  mortgage  of  the  12th 
of  February,   1866,  had  been  assigned.      The  said 

(a.)  Beported  by  Balbgh  B.  Phillpotts,  Esq., 
Barrister-at-Law. 


Thomas  Walker  bemg  one  of  such  trustees,  l^omas 
Walker  was  a  solicitor,  and  acted  for  all  parties  on 
the  occasions  of  the  creation  of  the  first  and  second 
mortgages,  and  of  the  further  advance  by  the  first 
mortgagees. 

Thomas  Walker  had  actual  notioe  of  the  second 
mortgage  at  the  date  of  its  creation  and  at  the  date 
of  the  further  advance,  but  he  failed  to  communicate 
the  fact  of  the  second  mortgage  to  his  co-mortgagees, 
and  they  had  no  general  Imowledge  of  its  existence 
at  the  date  of  the  further  advance. 

The  plaintiffs  claimed  a  declaration  that  they  were 
entitled  to  tack  the  further  charge  to  their  mortgage 
dated  the  12th  of  October,  1864,  and  to  rank  in  priority 
to  the  charge  dated  the  12th  of  February,  1866. 

The  defendants  under  the  indenture  of  the  12th  of 
February,  1866,  claimed  priority  over  the  indenture 
of  further  charge  dated  the  9th  of  October,  1876. 

Neville,  Q.C.,  and  H,  J.  TurreU,  for  the  plaintiffs.— 
The  doctrine  of  Ward  v.  Buncombe,  42  W.  E.  59,  [1893] 
App.  Cas.  369,  that  notice  to  one  trustee  is  notice  to  all, 
ouiy  applies  to  successive  assignees  of  trust  funds  held 
by  trubtees.  The  personal  disqualification  of  one  mort- 
gagee who  is  dead  is  no  answer  to  an  action  by 
bis  co-mortgagees :  Luke  v.  South  Kensington  Hotel  Co., 
27  W.  E.  514,  11  Ch.  D.  121 ;  In  re  South  Durham  Iron 
Co.,  Smith's  case,  27  W.  E.  845,  11  Ch.  D.  579. 

Levett,  Q.C.,  and  Meddy  for  the  defendant. — ^The 
estate  and  interest  of  each  joint  tenant  is  in  the 
whole  subject-matter.  Here  one  of  the  mortgagees, 
who  were  loint  tenants,  as  a  solicitor  acted  for  all 
parties  in  aU  three  transactions  and  had  actual  notice 
of  the  second  mortgage  at  the  time  when  he  and  his 
co-mortga|;ees  made  the  further  advance,  and  the 
equity  arismg  against  him  owing  to  this  must  prevent 
tacking. 

They  referred  to  Bolland  v.  Hart,  19  W.  E.  962, 
L.  E.  6  Ch.  App.  678,  and  Bradley  v.  Biches,  26  W.  E. 
910,  9  Ch.  D.  189. 

Neville  in  reply. 

Cur.  adv.  vuU. 

June  28. — Btbne,  J.,  after  stating  the  facts,  pro- 
ceeded :  All  the  foregoing  facts  are  admitted,  and  the 
question  for  consideration  is  whether  or  not  the  plaintiffs 
are  entitled  to  tack  the  amount  due  in  respect  of  the 
further  advance  to  the  amoimt  due  on  the  first  mort- 
gage, and  so  to  postpone  the  second  mortgagees. 

I  am  of  opinion  that  they  are  not.  No  question 
arises  in  this  case  as  to  the  effect  of  purchase  for 
value  without  notioe,  and  the  matter  has  to  be  deter- 
mined as  though  it  were  a  claim  on  the  part  of 
Barker,  the  survivor  of  the  original  joint  tenant 
mortgagees. 

Had  Walker  been  the  survivor  it  would  have  been 
impossible  for  him  to  have  asserted  the  right  to  tack, 
but  it  is  said  that  the  equity  arising  against  a  first 
mortgagee  who  seeks  to  tack  by  reason  of  his  having 
notice  of  a  second  mortgage  at  the  time  when  he 
makes  a  further  advance  is  a  purely  personal  equitv 
against  the  individual  and  cannot  affect  others,  thougn 
interested  jointly  with  him  in  the  mortgage  debt  and 
the  security. 

The  question  is,  of  course,  different  from  that  arisine 
when  there  is  a  contest  bertween  assignees  of  a  fund 
of  personal  estate  vested  in  trustees,  as  to  priority. 
In  uiat  case  it  is  established  that  if  one  only  of  the 
trustees  in  existence  at  the  date  of  the  second  assign- 
ment had  notice  of  the  prior  assignment,  the  earlier 
assignee  does  not  lose  his  priority.  It  has  also  been 
held  that  an  assignee  who  has  given  notioe  to  one 
only  of  several  trustees  is  not  entitled  to  priority  over 
a  subsequent  assignee  who  takes  his  assignment  after 
Uie  deatn  of  the  trustee  to  whom  notioe  was  given ; 
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and  it  has  also  recently  been  determined  by  Stirling,  J., 
minre  Wasdale,  47  W.  B.  169,  [1899]  1  Ch.  163,  where 
the  anthorities  for  the  former  propositions  are  referred 
to,  that  an  assignee  who  iias  given  notice  to  all  the 
trustees  in  existence  at  the  time  of  his  assignment  is 
entitled  to  priority  over  a  subsequent  assignee  who 
has  taken  hu  assignment  after  the  death  or  retire- 
ment of  all  those  trustees,  and  who  gives  notice  of 
such  assignment  to  the  new  trustees. 

So  far  as  there  can  be  considered  to  be  any  analogy 
between  the  effect  of  notice  as  applied  to  the  class  of 
cases  to  which  I  have  referred  and  to  cases  like  that 
with  which  I  have  to  deal,  it  is  against  the  plaintiffis, 
but  I  do  not  think  that  the  analogy  is  very  close. 
In  the  case  of  a  mortgage  of  real  estate  to  joint 
tenants  to  secure  a  debt  due  to  them  jointly,  it  cannot 
be  said,  as  against  strangers,  that  any  one  portion  of 
the  security  or  of  the  debt  belongs  to  any  one  of  the 
mortgagees;  each  is  entitled  to  the  whole,  and  if 
notice  of  a  second  incumbrance  be  given  to  any  one 
of  them,  that  appears  to  me,  by  creating  an  equity 
against  one  in  respect  of  the  whole,  to  prevent  any 
tacking,  which  in  such  a  case  must  be  of  the  further 
advance  to  the  whole  subeiBting  original  debt. 

If  the  joint  tenant  to  whom  notice  is  given  dies, 
the  security  and  debt  become  vested  in  the  survivors 
by  operation  of  law,  but  I  cannot  see  how  that 
confers  upon  them  any  better  equity  than  they  had 
before  or  renders  the  pre-existing  equity  of  the  second 
mortgagee  any  worse.  If  it  be  correct  to  say  that 
the  right  of  the  three  joint  tenants  to  tack,  which  is  a 
right  to  retain  the  legal  estate  until  the  first  debt  and 
all  that  is  due  in  respect  of  further  advances  is  satisfied, 
was  lost  by  reason  of  the  notice  given  to  one  of  them, 
it  is  difficult  to  see  how  that  right  can  revive. 

I  think  there  is  a  certain  analogy  between  this 
state  of  things  and  the  case  of  a  devise  to  two  as 
joint  tenants,  one  being  privy  to  an  illegal  intent  on 
the  part  of  a  testetor,  and  tiie  other  not,  in  which 
case  neither  can  claim  under  the  devise,  the  result 
being  different  in  the  case  of  a  devise  to  two  as 
tenants  in  common,  in  which  case  he  who  is  not  privy 
to  the  intent  will  take,  the  other  will  not :  see  Jo7ie8  v. 
BadUy,  16  W.  B.  713,  L.  B.  3  Ch.  App.  362 ;  and 
Rowhotham  v.  Dunnett,  26  W.  B.  529, 8  Ch.  D.  430.  The 
case  of  In  re  South  Durham  Iron  Co.,  Smith's  caee,  relied 
upon  by  the  plaintiffs,  is  distinguishable  on  the  ground, 
amongst  others,  that  there  was  no  question  there  as 
to  the  effect  of  the  neglect  of  one  of  several  joint 
tenants,  but  of  the  neglect  of  one  of  several  persons 
having  separate  interests  to  do  something  which  he 
ought  to  have  done  in  a  different  capacity. 

It  is  unnecessary  to  express  my  opinion  upon  the 
other  point  argued — ^namely,  whether  or  not  notice 
ought  to  be  imputed  to  Walker's  co-mortgagees  by 
reason  of  his  having  acted  as  solicitor  for  them  on 
the  occasion  of  the  further  advance.  There  are  some 
observations  by  the  Master  of  the  Bolls  in  Bailey  v. 
Barnes,  42  W.B.  66,  [1894]  1  Ch.  25.  at  p.  35,  which 
would  have  to  be  borne  in  mind  before  determining 
this  question  hostilely  to  the  defendants.  They  have 
a  bearing  on  the  argument  put  forward  by  Mr. 
Levett  as  to  the  duty  of  a  party  to  inquire. 

Solicitors,  Walter  0,  Freeman;  Maples,  Teesdale,  A 
Co. 


Aug.  5,9,11,1899. 
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In  re  Whb£LER's  Settlement. 
Briogs  v.  Byak.  (a.) 
Married  woman — Separate  use — Restraint  on  anticipa- 

(a.)  Bepoited  by  Neville  Tebbxttt,  Esq.,  Bar- 
rister-at-Law. 


tion — Bankruptcy — Suhswuent  discoverture — Residue 
of  life  interest — Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  s,  1,  suh^section  5;  s.  19. 
Where  a  married  woman  entitled  to  property  for  lij^e 
f<yr  her  separate  use  without  power  of  anticipation 
becomes  bankrupt,  her  entire  life  interest  vests  in  her 
trustee  in  bankruptcy,  under  sedion  1,  sub-section  5,  of 
the  Married  Women's  Property  Act,  1882,  subject^ 
however  to  the  restraint  upon  anticipation  under 
section  19;  but  the  restraint  upon  anticipation  saved 
by  section  19  only  attaches  to  her  life  interest  during  (he 
joint  lives  of  lierself  and  her  husband,  and  not  to  the 
residue  of  her  life  interest  after  her  husband* s  death. 
Consequently  the  trustee  in  bankruptcy  of  a  inarried 
woman,  who  at  the  date  of  her  bankruptcy  is  entitled  to 
real  property  for  her  life  for  her  separate  use  withoiit 
power  of  anticipation,  becomes  entitled  upon  the  death  oj" 
the  husband  of  the  bankrupt  to  the  future  rents  and 
profits  during  the  remainder  of  her  lifetime. 

Originating  summons. 

This  summons  was  taken  out  for  the  purpose  of 
determining  whether  the  defendant,  Mrs.  Byan,  a 
widow  lady,  or  her  trustee  in  bankruptey,  was  entitled 
to  certain  rente  and  profite  accruing  since  the  death  of 
her  husband. 

By  an  indenture  of  settiement  of  March,  1859, 
certain  shares  of  certein  lands  were  vested  in  trustees 
for  Mrs.  Byan  for  her  sole  and  separate  use  indepen- 
dentiy  of  any  husband  with  whom  she  might  inter- 
marry, but  without  power  for  her  whilst  covert  or 
sole  in  any  way  to  charge  or  anticipate  the  same,  and 
after  her  death  upon  the  trusts  therein  mentioned. 
She  married  in  1868.  In  1891  Mrs.  Byan,  who  had 
been  oarryinff  on  the  business  of  a  schoolmistress  apart 
from  her  husband,  was  adjudicated  a  bankrupt.  The 
defendant,  GKttins,  was  the  official  receiver  and  the 
trustee  in  the  bankruptcy.  In  February,  1899,  Mr. 
Byan,  the  husband,  died.  The  bankruptcy  had  not 
been  closed  and  Mrs.  Byan  was  still  undischarged. 
The  trustee  in  bankruptcy  now  claimed  to  have  the 
rents  and  profite  of  the  setUed  land  which  had  aoonied 
since  the  death  of  Mr.  Byan,  and  those  which  would 
accrue  in  the  future  during  the  life  of  the  widow,  paid 
over  to  him.    This  claim  was  opposed  by  Mrs.  Byan. 

The  trustee  of  the  settiement  thereupon  took  out 
this  summons  to  obtain  t^e  direction  of  the  court. 

Brabant,  for  the  trustee. 

Astbury,  Q.G.,  and  W.  A.  G.  Woods,  for  Mrs.  Byan. 
— The  trustee  in  bankruptcy  can  claim  this  property 
only  either  (1)  as  vesting  in  him  immediately  upon 
the  bankruptey,  or  (2)  as  after-acquired  property.  Bat 
it  clearly  is  not  after-acquired  property,  for  Mrs. 
Byan  acquired  no  fresh  interest  upon  the  death  of  her 
husband.  She  still  had  the  same  life  estete :  Pelton 
Brothers  v.  Harrison,  39  W.  B.  689,  [18911  2  Q.  B. 
422  ;  Beckett  v.  Tasker,  36  W.  B.  158.  19  Q.  B.  D.  7. 
Did,  then,  the  property  vest  in  the  trustee  immediately 
upon  bankruptey  P  It  could  not  do  this,  becaase  of  sec- 
tion 19  of  the  Married  Women's  Property  Act,  1882. 
Moreover,  section  1  of  that  Act  only  applies  to 
property  which  the  woman  can  alienate.  The 
involuntery  alienation  of  bankruptey  only  reaches 
property  capable  of  voluntary  alienation :  Bx 
parte  Gilchrist,  in  re  Armstrong,  34  W.  B.  709,  17 
Q.  B.  D.  521.  Upon  the  death  of  the  husband  the 
separate  use  ceased  as  well  as  the  restraint  upon 
anticipation,  and  therefore  section  1,  sub-section 
5,  of  the  Act  of  1882  would  not  apply :  see  Kay,  J., 
in  Pelton  Brothers  v.  Harrison,  p.  425. 

H.  Greenwood,  for  the  trustee  in  bankruptey.— 
Separate  use  and  restraint  upon  anticipation  are 
different  things.  Bestraint  continues  during  cover- 
ture only,  while  separate  use  laste  during  metime : 
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Barton  t.  Briscoe,  Jao.  603.  The  whole  life  interest 
of  Mrs.  Byan  vested  at  once  in  the  trastee  in  bank- 
ruptcy {In  re  Armstrong,  Ex  parte  Boyd,  36  W.  E.  772, 
21  Q.  B.  D.  264),  although  he  could  not  touch  it  nntil 
the  death  of  the  husband  removed  the  restraint  upon  it. 
The  cases  cited  by  the  other  side  are  all  cases  depend- 
ing on  contract,  and  not  upon  bankruptcy.  The 
words  ••  as  if  she  were  a  feme  sok^*  in  section  1,  sub- 
section d,  distinguish  the  case  of  bankruptcy  from 
the  other  cases.  Pdton  Brothers  v.  Harrison  was, 
moreover,  decided  merely  upon  the  form  of  the  judg- 
ment obtained  by  the  creditor. 

The  cases  of  Softlaw  v.  Welch,  46  W.  R.  626,  [1899] 
2  Ch.  419  ;  Cmper  v.  Macdonald,  28  W.  R.  377,  7 
Ch.  D.  288;  TulUUv.  Armstrong.  1  Beav.  1, 4  My.  &  Cr. 
390 ;  Bolthy  v.  Hodgson,  38  W.  B.  68,  24  Q.  B.  D.  103 ; 
and  In  rt  Frances  Handfwd  &  Co,,  47  W.  R.  391, 
[1899]  1  Q.  B.  566,  were  also  referred  to. 

Cur,  adv,  vuU. 

Aug.  11. — Cozens-Habdy,  J.— The  question  in  this 
case  depends  upon  the  true  construction  and  effect  of 
section  1,  sub-section  5,  of  the  Married  Women's 
Property  Act,  1882,  coupled  with  section  19.  Now, 
it  is  dear  that  the  entire  life  interest  of  Mrs.  Ryan, 
notwithstanding  the  restraint  upon  anticipation, 
passed  to  the  official  receiver:  Axjford  v.  Reid,  37 
W.  R.  291,  22  a  B.  D.  d48.  That  she  could  not 
by  voluntary  alienation  affect  her  life  interest  would 
be  of  no  moment.  This  is  her  separate  estate,  and 
the  language  of  the  statute  is  general.  Then  comes 
section  19,  which  is  not  easy  to  interpret.  It  has 
been  decided  by  the  Court  of  Appeal  that  the  life 
estate  of  a  married  woman  limited  to  her  separate 
use,  but  without  a  restraint  upon  anticipation,  will 
vest  in  her  trustee  in  bankruptcy  notwithstandinf? 
this  section:  In  re  Armstrong,  ex  parte  Boyd,  36 
W.  R.  772,  21  Q.  B.  D.  264.  It  is  plain  that  the  bank- 
ruptcy could  not  render  inoperative  the  restraint 
upon  antidpation.  But  is  the  title  of  the 
trustee  effective  now  that  that  restraint  is  no  longer 
operative?  It  is  important  to  observe  that  Mrs. 
Ryan  takes  nothing  under  the  Act  of  1882.  She 
takes  under  an  instrument  of  1859,  which  purports  to 
give  her  an  interest  for  her  separate  use  durmg  the 
whole  of  her  life,  and  subject  to  a  restraint  upon 
anticipation.  It  is  common  knowledge  that  it  is 
usual  to  give  the  income  of  property  during  the 
whole  Hfe  of  a  woman  for  her  separate  use,  though 
the  separate  use  is  sometimes  limited  to  a  particular 
coverture :  Stogdon  v.  Lee,  39  W.  R.  467,  [1891]  1 Q.  B, 
661.  There  is  no  difficulty  in  attaching  a  separate 
Ube  either  to  the  complete  life  interest  or  even  to  an 
estate  in  fee :  Bagget  v.  Meux,  1  Coll.  138 ;  or  to  an 
abeolnte  interest  in  personal  estate:  In  re  Orey's  Settle- 
menis,  35  W.  R.  560,  34  Ch.  D.  712.  In  the  well-known 
case  of  TtUlett  v.  Armstrong,  Lord  Langdale  treated  the 
separate  use  as  suspended,  and  having  no  operation 
while  the  woman  is  discovert.  Lord  Cottenham  ex- 
pressly negatived  the  idea  that  a  new  separate  estate 
arises  on  second  marriage,  and  asserts  that  the 
old  estate  continues  through  the  second  coverture : 
4  My.  &  Or.,  p.  405.  There  are  authorities  which 
•peak  of  that  which  was  separate  estate  being  so  still 
after  the  husband's  death :  PikeY.  Fitzgilhon,  28  W.  R. 
667,  29  %b.  551,  14  Ch.  D.  837;  Seton  on  Decrees 
(5th  ed.).  p.  757.  And  so  also  after  the  wife's 
d«ith :  Heailey  v.  Thomas,  15  Yes.  596,  and  London 
Chartered  Bank  of  Australian,  Lempriere,  21  W.  R.  513, 
L.  R.  4  P.  C.  572.  Section  23  of  the  Act  of  1882 
treats  a  married  woman's  separate  estate  as  something 
that  may  vest  in  her  executors :  Surman  v.  Wharton, 
39  W.  R.  416,  [1891]  1  Q.  B.  491.  It  seems  to  follow 
that  separate  estate  may  be  said  to  exist  notwithstand- 
ing disooverture.     It  is  "  suspended "  in  this  sense  < 


— that  the  widow's  power  of  disposition  over  it  is  the 
same  as  if  it  had  been  given  her  simply,  and  without 
words  creating  a  separate  use.  It  is  not  extinct 
.because  it  becomes  operative  upon  second  marriage. 
If  the  coverture  ends  by  her  death  it  is  still  regarded 
as  her  separate  estate,  and  is  applied  in  satisfaction  of 
her  debts  and  liabilities.  If  the  coverture  ends  by  her 
husband's  death,  the  same  principle  ought  to 
apply.  Unless,  therefore,  I  am  constrained  by 
authority,  I  should  hold  that  the  combined 
effect  of  sections  1  and  19  of  the  Act  of  1882 
was  to  vest  in  the  trustee  the  whole  of  the  life 
interest  of  Mrs.  Ryan,  subject  only  and  except  so 
far  as  it  was  protected  by  the  restraint  upon  anticipa- 
tion, and  that,  directly  the  restraint  upon  anticipation 
ceased  by  the  death  of  her  husband,  the  titie  became 
free  from  impediment.  But  it  said  that  I  am  not  at 
liberty  to  take  that  view  in  consequence  of  the 
decision  of  the  Court  of  Appeal  in  Pelton  Brothers  v. 
Harrison,  In  that  case  judgment  had  been  obtained 
against  a  married  woman  in  the  form  settied  in  Scott 
V.  Moriey,  36  W.  R.  67,  20  Q.  B.  D.  120.  In  deliver- 
ing the  judgment  of  the  court  Kay,  L.J.,  said : 
"The  question  is  whether,  under  this  judgment,  the 
property  which  the  married  woman  was  restrained 
from  anticipation  was  affected.  The  shortest  answer 
is  that  the  judgment  expressly  directs  that  there  shall 
be  no  execution  against  such  property,  and,  in 
my  opinion,  it  is  as  completely  excepted  from  the 
consequences  of  the  judgment  as  if  it  had  been 
specifically  mentioned  in  it  and  stated  to  be  excepted, 
because  tiie  married  woman  was  restrained  from 
anticipating  it"  (p.  423).  This,  of  course,  was 
a  sufficient  ground  for  the  decision.  But  the 
Lord  Justice  proceeds  to  discuss  the  Act  of  1882, 
section  1,  sub-sections  2  and  4,  and  says,  p.  425 :  '*  But 
it  is  argued  that  when  the  husband  died  the  property 
was  stm  separate  property,  and  that  by  the  death  of 
the  husband  the  restraint  upon  anticipation  was  gone, 
and  it  may  therefore  be  treated  as  separate  property 
acquired  upon  the  death  of  the  husband.  The  answer 
to  this  argument  is  that  there  is  no  such  thing  as 
separate  property  of  an  unmarried  woman.  Separate 
property  means  property  held  separately  from  the 
husband."  The  case  turned  upon  sub-section  2, 
which  may  be  called  the  contract  section,  and  not  sub- 
section 5,  which  is  the  bankruptcy  section.  But  I 
have  felt  great  difficulty  in  consequence  of  these 
observations.  They  were  not,  however,  necessary  to 
the  decision  of  the  case,  and  they  seem  to  me  not  to 
be  consistent  with  the  view  of  the  Court  of  Appeal  in 
Pike  V.  Fitzgibhon,  and  of  other  judges  in  many  cases, 
to  some  of  which  I  have  referred.  I  therefore  feel 
myself  at  liberty  to  follow  my  own  view,  and  hold 
that  the  entire  life  interest  of  Mrs.  Ryan  was  her 
separate  properU^  at  the  date  of  the  bankruptcy 
within  the  meaning  of  sub-section  5,  and  that  the 
restraint  upon  anticipation  which  is  saved  by  section 
19  attached  only  to  a  portion  of  that  life  interest — 
namely,  during  the  joint  lives  of  herself  and  her 
husband — and  tiiat  the  residue  of  the  life  interest  from 
the  death  of  the  husband  belongs  to  the  trustee  in 
bankruptcy,  and  must  be  applied  in  satisfaction  of 
Mrs.  Ryan's  debts.  I  make  a  declaration  accordingly. 
I  think  it  is  a  case  in  which  the  costs  of  all  parties, 
including  Mrs.  Ryan,  should  be  paid  by  the  plaintiff, 
the  trustee  of  the  settlement,  out  of  the  life  interest 
to  which  the  declaration  extends. 

Solicitors,  C.  J,  E,  Crosse,  Manchester ;  Jaquts  tfc  Co., 
for  Lay  ton,  Melly,  &  Layton,  Liverpool. 
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High  Oottbt. 


Attobney-Gbiteral  v.  Smith-Marriott. 


High  Court. 


(Darling  aid  Phiiuinore,  JJ.)  }  "^^^  ^^*  ^®^' 

Attorney-Qenerai^  v.  Smith-Marriott,  (a.) 
Inland  revenue^Estate  duty  —  Annuity^"  Full  con- 

aideratfon  in  money  or  money^s  worth  **— Finance  Act, 

1894  (57  &  68  Vict.  c.  30),  «.  3,  aub-section  1. 

Jn  1862  the  defendant  inherited  under  a  settlement  a 
life  ifUerest  in  estates  in  Lincolnshire,  subject  to  a  jointure 
rent-charge  of  £400;  he  also  inherited  a  life  interest  in 
estates  in  Dorsetshire.  In  1870  he  sold  the  Lincolnshire 
estates  subject  to  the  jointure  rent-charge,  investing  part 
of  the  'purchase-money  in  the  name  of  trustees  on  trusts 
to  indemnify  the  purchasers  against  the  rent-charge. 
In  1883  an  arrangement  was  made  by  which  the  rent- 
charge  owner  released  the  Lincolnshire  estates  from  the 
payment  of  the  rent-charge,  in  consideration  of  which 
and  in  consideration  of  the  money  invested  in  the  name 
of  trustees  being  released  from  the  trusts  for  indemnity, 
the  defendant  charged  his  life  interest  in  the  Dorsetshire 
estate  and  certain  policies  on  his  life  with  the  payment  of 
an  annuity  of  £400. 

Upon  the  death  of  the  annuitant  the  Commissioners  of 
Inland  Revenue  claimed  estate  duty  from  the  defendant 
in  respect  of  the  benefit  which  accrued  or  arose  to  him  as 
the  tenant  for  life  of  the  DorseUhire  estates  upon  the 
cesser  of  the  annuity. 

Held,  that  the  annuity  was  not  granted  by  the  defendant 
for  ''full  consideration  in  money  or  money's  worth  '* 
paid  to  him  *'for  his  oum  use  or  benefit  **  so  as  to  be 
exempt  from  the  payment  of  duty  by  virtue  of  section  3, 
sub-section  1  of  the  Finance  Act,  1894. 

Information. 

By  an  indenture  dated  the  25fch  of  May  1853.  Sir 
John  James  Smith,  in  exercise  of  a  power  of  jointur- 
ing given  to  him  by  an  iudenture  of  settlement  dated 
the  3rd  of  Joly,  1813,  granted  to  Dame  Frances  Smith, 
his  wife,  an  annual  sum  or  yearly  rent-charge  of 
£400  to  be  issuing  and  payable  out  of  estates  in  the 
county  of  Lincoln  subject  to  the  uses  of  the  indenture 
of  the  3rd  of  July,  1813,  and  he  demised  the  estates 
to  trustees  for  a  term  of  ninety-nine  years  to  com- 
mence after  his  death  upon  trust  for  further  securing 
the  payment  of  the  jointure  rtiut-charge. 

Sir  John  James  Smith  died  on  the  3rd  of 
September,  1862,  and  the  defendant  succeeded  to  a 
life  interest  both  in  the  Lincolnshire  estates  subject  to 
the  aboTe-mentioned  jointure  rent-charge  and,  also, 
in  estates  in  the  county  of  Dorset  which  were  irabject 
to  another  jointure  rent-change  of  £1,000  per  annum 
secured  thereon  in  favour  of  Dame  Frances  Smith. 

In  1870  the  defendant  sold  the  Lincolnshire  estates 
to  two  separate  purchasers  subject  to  the  jointure  rent- 
charge  of  £400.  He  invested  part  of  the  purchase- 
money  in  the  purchase  of  a  sum  Of  £13,333  6s.  8d. 
reduced  3  per  cent,  bank  annuities  in  the  names  of 
trustees  upon  trusts  for  indemnifying  the  purchasers 
against  the  jointure  rent-charge  ana  subject  thereto 
upon  trust  for  the  defendant  absolutely. 

In  1883  an  arrangement  was  made  between  the 
defendant.  Dame  Frances  Smith,  and  the  purchasers  of 
ihe  Lincolnshire  estates  for  the  tixtinction  of  the 
jointure  rent-charge  of  £400  and  the  surrender  and 
merger  of  the  term ;  and  for  the  release  of  the  bank 
annuities  from  the  trusts  for  indemnity,  the  defendant 
agreed  to  grant  to  Dame  Frances  Smith  an  annuity 
of  £400  secured  upon  his  hie  interest  in  the  Dorset- 
shire estates  and  upon  Ufe  policies  upon  his  life. 

Three  indentures  were  executed  m  furtherance  of 
this  arrangement.  By  two  of  the  indentures,  both 
dated  the  31st  of  December,  1883,  Dame   Frances 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 


Smith  in  consideration  of  the  defendant  having 
secured  the  annual  sum  or  rent-charge  of  £400  to  her 
satisfaction  released  the  Lincolnshire  estates  from  the 
rPDt-charge  of  £400  created  by  the  indenture  of  the 
25th  of  May,  1853,  and  by  the  same  two  indentures 
the  term  of  years  vested  in  trustees  for  s<)CuriQg  the 
rent-charge  was  relc^ased. 

By  the  other  indenture,  which  was  of  the  same 
date,  the  defendant,  in  consideration  of  D'ime  Frances 
Smith  having  agreed  to  release  the  Linoolnshire 
estatns  from  the  jointure  rent-oharore  of  £400  and  in 
consideration  of  the  sum  of  £13,333  68.  8d.  reduced 
3  per  cent,  bank  annuities  beino;  released  from  the 
trusts  for  indemnity,  charged  hi^  life  iat^^rest  in  the 
Dorsetshire  estates  and,  in  the  event  of  his  death  in 
the  lifetime  of  Dame  Frances  Snoith,  certain  policies 
of  assurance  on  his  life  with  the  payment  of  the 
annual  sum  of  £400,  in  addition  to  the  annual  sum  or 
rent-charge  of  £1,000  to  which  she  was  then  entitled. 

On  the  7th  of  January,  1S84,  the  defendant  p%id  to 
the  commissioners,  by  way  of  commutation  of  suc- 
cession duty  due  upon  the  succession  on  the  death  of 
Dame  Frances  Smith,  the  sum  of  £116  7s.  9 J. 

Dame  Frances  Smith  died  on  the  18th  of  June, 
1895,  and  the  information  claimed  that  estate  duty 
under  the  provisions  of  the  Finance  Act,  1894,  became 
payable  in  respect  of  the  benefit  accruing  or  arising 
to  the  defendant  as  tenant  for  life  of  the  Dorsetshire 
estates  by  the  cesser  of  the  annuity  of  £400. 

Sir  R.  Firday,  8.G.  {Vaughan  Hawkins  with  him], 
for  the  Crown. — The  answer  of  the  defendant  to  the 
claim  for  estate  duty  is  based  on  section  3,  sub- 
section 1,  of  the  Finance  Act,  1894,  which  provides 
that  *' estate  duty  shall  not  be  payable  ...  in 
respect  of  the  determination  of  any  annuity  for  lives 
where  .  .  .  such  .  .  .  annuity"  was  ''granted  for 
full  consideration  in  money  or  money's  worth  paid  to 
.  .  .  the  grantor  for  his  own  use  or  benefit  .  •  .  ," 
and  it  is  said,  here,  that  the  release  of  the  Lincoln- 
shire estates  from  the  burden  of  the  rent -charge  was 
full  consideration  for  the  creation  of  the  annuity 
secured  on  the  defendant's  life  interest  in  the  Dorset- 
shire estates.  It  cannot  be  denied  that  subject  to 
section  3,  sub  section  1,  on  the  cesser  of  an  annuity 
such  as  this  there  is  an  increue  of  benefit  on  wh'ch 
estate  duty  is  payable.  The  true  effect  of  the 
transaction  in  1883  was,  however,  merely  to  change 
the  security  of  a  subsisting  annuity. 

A.  T.  Lawrence,  Q.C,  and  Danckwerts,  for  the 
defendant. — From  1870  to  1883  the  rent-charge  upon 
the  Lincolnshire  estates  was  relieved  in  the  hands  of 
the  purchasers  from  all  liability  to  pay  estate  duty  by 
virtue  of  section  21,  sub-section  3,  which  provides  as 
follows :  "  Where  an  interest  in  expectancy  in  any 
property  has  before  the  commencement  of  this  part 
of  this  Act  been  bond  fide  sold  or  mortgaged  for  full 
consideration  in  money  or  money's  worth  then  no 
other  duty  on  such  property  shall  be  payable  by  the 
purchaser  or  mortgagee  when  the  interest  falls  into 
possession  than  would  have  been  payable  if  the  Act 
had  not  passed."  Then  in  1883  the  Lincolnshire 
estates  were  released  from  the  rent- charge  and 
succession  duty  was  paid,  and  a  new  annuity  was 
granted  by  the  defendant  to  Lady  Smith  which  was 
secured  on  estates  coming  to  the  defendant  by  a 
different  title.  This  annuity  was  granted  for  full 
consideration  within  section  3,  sub-section  1,  the 
price  paid  being  the  release  of  the  rent-charge  issuing 
out  of  the  Lincolnshire  estates  and  the  release  of  the 
£13,333  6s.  8d.  from  the  trusts  for  indemnity.  The 
transaction  was  a  perfectly  bond  fide  one,  and,  having 
taken  place  ten  years  before  the  Finance  Act  was 
passed,  it  covld  not  have  been  effected  with  a  view  to 
evading  the  duty.    The  statute  does  not  happen  to 
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Mt  the  present  case,  and  nnless  the  property  oomes 
within  Uie  very  words  of  the  Act  the  Grown  oo^ht 
not  to  succeed :  see  Phillips  ▼.  Morrison^  12  MT  & 
W.  740;  Tennafa  v.  Smith,  [1892]  A.  C.  150,  40 
W.  B,  Big.  216 ;  Commisaioners  of  Taxation  v.  Teece, 
[1899]  A.  0.  254. 

Sir  R.  FinJay,  S.Q.,  in  reply. — Section  21,  sub- 
gection  3,  does  not  apply.  It  affords  relief  to  the 
purchasers,  and  has  no  reference  to  the  defendant  at 
all. 

Dabling,  J. — I  think  that  in  this  case  our  judK- 
ment  most  be  for  the  Crown.  The  effect  of  the 
settlements  was  this :  that  Sir  William  Smith-Marriott 
became  possessed  of  property  in  Lincolnshire  and 
Dorsetshire,  and  that  one  of  the  consequences  of  his 
haTing  that  property  was  that  he  had  to  pay  £400  a 
year  to  Lady  Smith.  He  was  from  the  time  he  came 
into  possession  of  the  'property  until  Lady  Smith's 
death  liable  in  one  way  or  another  to  pay  her  an 
aoDuity  of  £400.  It  is  true  that  he  was  not  liable  in 
the  same  way,  nor  did  the  annuity  issue  out  of  the 
aame  property  or  funds  during  the  whole  of  that 
time ;  beoiuse  in  1883  an  arrangement  was  made,  the 
effect  of  which  was  this,  that  whereas  formerly  the 
ammity  was  secured  upon  the  Lincolnshire  property 
it  DOW  became  secured  upon  the  Dorsetshire  property  ; 
but  thongh  the  security  was  changed  the  burden  upon 
Sir  WiUiam  Smith-Marriott  remained  precisely  the 
same  as  before. 

In  these  circumstances  Sir  William  Smith-Marriott 
Mys  that  upon  the  death  of  Lady  Smith  he  is  not 
liable  to  pay  estate  duty  because  he  comes  within  the 
exemption  in  section  3,  sub-section  1,  of  the  Finance 
Act,  1894.  The  question  is,  was  anything  paid  to 
Sir  WiUiam  Smith-Marriott  **  for  his  own  use  or 
beoefit,"  and  if  there  was,  was  it  **  full  consideration 
in  moDFjr  or  money's  worth."  I  am  un%ble  to  see 
auytbing  which  fairly  comes  within  those  words. 
The  arraoflremefnt  by  which  the  annuity  was  charged 
upon  the  Dorsetshire  property  is  said  by  Mr.  Lawrence 
and  Mr.  Danckwerts  to  amount  to  the  creation  of  a 
new  ftunuity — a  new  burden.  I  do  not  think  it  was. 
I  t^ink  it  was  a  mere  transfer  of  the  burden,  which 
was  always  upon  Sir  William  Smith- Marriott,  from 
one  portion  of  bis  property  to  another.  It  does 
rot  seem  to  me  that  the  annuity  created  on  the 
Dorsetshire  property  by  the  deed  of  December, 
1883,  was  an  annuity  created  for  full  consideration 
in  moDey  r>r  money's  worth.  That  annuity  may  have 
been  less  burdensome  to  Sir  William  Smith-Marriott, 
bat  I  cannot  see  that  for  that  reason  it  can  be  held  to 
come  within  the  words  that  it  was  created  "  for  full 
consideration  in  money  or  money's  worth  "  paid  to 
him. 

PHiLLDfOBB,  J. — I  agree  that  our  judgment  should 
be  for  the  Crown.  The  case  is  brought  clearly  under 
section  2  of  the  Act,  and  the  burden  is  on  the  defen- 
dant to  brtnfir  Hie  case  within  the  excepting  words  of 
section  3,  sub-section  1. 

The  whole  matter  turns  upon  the  question.  Is  this  a 
new  annuity,  or  is  it  an  old  one  with  a  varied  security  ? 
The  strength  of  the  argument  for  the  defendant  (and 
1  am  not  at  all  saying  that  there  is  not  some  force  in 
it]  lies  in  this,  that  in  law  a  freehold  annuity  upon 
the  estate  of  A.  is  a  different  thing  from  a 
freehold  annuity  upon  the  estate  of  B.  To  put 
the  matter  plainly,  if  there  had  been  a  bond  by  Sir 
^K^lliam  Smith -Marriott  to  secure  £400  a  year  as  a 
security  charged  upon  his  Lincolnshire  estates,  and 
the  whole  effect  of  the  arrangement  had  been  to  leive 
that  bond  untouched,  but  to  substitute  as  the  security 
a  charge  upon  the  Dorsetshire  estates,  I  should  have 
said  that  the  defendant  would  not  have  had  a  word 
to  s^y  for  himself.    What  the  defendant  says  is  that 


the  effect  of  the  arrangement  was  that  a  freehold 
interest  in  one  estate  was  substituted  for  a  freehold 
interest  in  another.  Lady  Smith  ceased  to  be  a  free- 
holder in  the  county  of  Lincoln  and  became  a  free- 
holder in  the  coimty  of  Dorset.  The  annuities  were 
different  to  that  extent.  But  at  the  same  time  the 
true  substance  of  the  matter  is  the  substitution  of  one 
security  for  another.  The  annuity,  though  it  does 
not  in  reality  exist  apart  from  tiie  estate,  out  of 
which  it  is  carved,  is  nevertheless  treated  by  the 
parties  as  an  entity  of  itself,  and  that,  after  all,  is 
the  business  view  of  the  matter.  Therefore,  in  my 
opinion,  Sir  William  Smith- Marriott,  who  would 
certainly  have  had  to  pay  duty  in  respect  of  the 
annuity  if  he  had  not  sold  the  Lincolnshire  estates, 
does  not  escape  from  paying  such  duty  because,  by 
arrangement  with  Lady  Smith,  he  has  substituted 
his  Dorsetshire  estates  for  the  Lincolnshire  estates  as 
security  for  the  payment  of  the  annuity. 

Judgment  for  the  Crown, 

Solicitor  for  the  Grown,  Solicitor  of  Inland  Revenue. 

Solicitors  for  the  defendant,  Lee  &  Everington,  for 
Hinda  &  Son,  Goudhurst. 


(OP.nth«?-«?d  Kenedy.  JJ.) }  M«ch  7.  20, 1899. 
BuBBOWS  V.  Bhodes  and  Another,  (a.) 

False  representation — Raid  on  friendly  State — Illegality 
of  common  venture — Criminal  offence  —  Claim  for 
damages  —  Joint  delinquents  —  Demurrer  —  Foreign 
Enlistment  Act,  1870  (33  tfc  34  Fict.  c.  90),  «.  11  (i.). 

Where  the  plaintiff  was  induced  by  the  fraudtUent 
misrepresentatums  of  the  defendant  to  join  with  him  and 
others  in  doing  an  act  which  in  consequence  of  such 
misrepresentation  he  hdieved  to  he  legal,  hut  which  in 
fact  was  criminal,  and  the  plaintiff  thereby  suffered 
injury  and  loss, 

Held  that  the  defendant  could  not  set  up  the  plea  that 
there  was  no  right  of  indemnity  between  joint  delin- 
qiients  as  an  answer  to  an  action  for  damages  by  the 
plaintiff. 

Special  case  for  the  opinion  of  the  court  on  points 
of  law  raised  by  the  d^endants*  contention  that  the 
plaintiifs  statement  of  claim  disclosed  no  cause  of 
action. 

The  proceedings  in  this  case  arose  out  of  the 
Jameson  raid  upon  the  Transvaal  Republic,  and  the 
plaintiff,  a  trooper,  claimed  damages  in  respect  of 
injaries  he  had  siiffered  in  the  course  of  that  ex- 
pedition, which  he  alleged  he  had  been  induced  to 
take  part  in  by  the  fraudulent  misrepresentations 
made  to  him  by  the  defendants  Bhodes  and  Jameson. 

The  statement  of  claim  was  as  follows  : 

(1)  The  British  South  Africa  Go.  is  a  British 
company  incorporated  by  Boyal  Charter  dated  the 
29th  of  October,  1889,  and  having  for  the  principal 
field  of  its  operations  a  region  of  South  Africa. 
(2)  The  defendant  Bhodes  was  at  all  times  material 
to  this  action  a  director  of  the  said  company,  and 
was  entrusted  with  the  management  of  all  its  property 
and  affairs  in  South  Africa.  The  defendant  Jameson 
was  at  all  such  times  as  aforesaid  an  officer  and  agent 
of  the  said  company,  and  was  entrusted  with  the 
control  of  the  forces  of  the  company  which  were 
employed  in  the  invasion  hereinafter  mentioned.  (3) 
In  or  about  the  month  of  September,  1894,  the 
plaintiff  was  employed  by  the  company  to  serve  for  a 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 
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year  in  the  armed  foroes  of  the  company  vdthin  the 
territorial  limits  prescribed  for  the  company  by  the 
said  charter,  and  he  entered  upon  and  remained 
continuously  in  such  employment  from  the  time  of 
his  engagement  as  aforesaid  until  the  happening  of 
the  matters  hereinafter  complained  of.  (4)  In  the 
month  of  September,  1895  (when  the  plaintiff  was  at 
Bnlawayo,  and  his  period  of  service  was  about  to 
expire),  the  defendants,  having  seoretiy  determined 
to  invade  the  territory  of  the  South  African  Republic 
with  a  hostile  armed  force,  in  order  to  induce  the 
plaintiff  to  renew  his  engagement  and  take  part  in  such 
invasion  as  a  member  of  the  said  force,  fraudulently 
represented  to  the  plaintiff  that  the  detachment  in 
which  he  was  serving  was  about  to  be  employed  in 
active  service,  and  that  it  woidd  be  to  his  benefit,  and 
they  requested  him  to  continue  in  the  service  of  the 
said  company.  The  defendants  intended  the  plaintiff 
to  believe,  and  he  did  believe,  that  the  service  on  which 
the  said  detachment  was  about  to  be  employed  was  of  a 
lawful  nature,  and,  relying  upon  the  aforesaid  repre- 
sentations, the  plaintiff  agreed  to  and  did  continue  in 
the  said  company's  service  for  a  further  period.  The 
said  representations  were  to  the  knowledge  of  the 
defendants  untrue.  (5)  Shortly  after  the  plaintiff  had 
entered  into  the  agreement  m  paragraph  4  hereof 
mentioned,  the  defendants  caused  a  considerable 
number  of  the  troops  in  the  employment  of  the  said 
company  (including  the  detachment  in  which  the 
plaintiff  was  serving)  to  be  concentrated  at  or  near 
Pitsani  under  the  control  of  the  defendant  Jameson 
for  the  purpose  of  the  said  invasion.  (6)  On  the  29  th 
of  December,  1895,  the  defendants,  for  the  purpose 
of  the  said  invasion  and  in  order  to  induce  the 
plaintiff  to  take  part  therein  and  to  enter  the 
territory  of  the  said  republic  as  a  member  of  the  said 
company's  armed  forces,  fraudulently  represented  to 
the  plaintiff  that  fighting  was  about  to  commence  in  or 
near  Johannesburg ;  that  protection  was  needed  for  the 
women  and  children  there ;  that  a  body  of  Bhodesian 
Horde  would  meet  and  co-operate  within  the  territory 
of  the  said  republic  with  the  troops  with  which  the 
plaintiff  was  serving ;  that  a  body  of  Cape  Mounted 
Bifles  (forces  of  her  Majesty)  was  also  waiting  near 
the  frontier  of  the  said  republic  to  join  and  co-operate 
with  the  said  troops ;  and  that  the  proposed  invasion 
had  the  sanction  and  support  of  ner  Majesty's 
Government.  The  representations  in  this  paragraph 
mentioned  were  to  the  knowledge  of  the  defendants 
untrue.  (7)  The  plaintiff,  believing  the  aforesaid 
representations  to  be  true  and  relying  thereupon,  was 
induced  thereby  to  enter  the  territory  of  the  South 
African  Bepublic  as  a  member  of  the  said  company's 
armed  forces  and  to  engage  in  hostilities  with  the 
troops  of  the  said  republic.  (8)  By  reason  of  the 
matters  aforesaid  the  plaintiff  suffered  great  injury, 
and  was  subjected  to  severe  hardship  and  immment 
dangers.  The  troops  of  the  said  company  with 
which  the  plaintiff  was  serving  as  aforesaid  were 
defeated  by  the  forces  of  the  said  republic  at 
Doornkop,  and  in  the  bsttie  which  was  fought  there 
the  plaintiff  was  severely  wounded,  and  lost  a  leg, 
and  subsequently  had  to  undergo  seven  surgical 
operations.  He  was  taken  and  kept  prisoner  by  the 
authorities  of  the  said  republic,  and  was  liable  to 
summary  execution  at  their  hands.  Hospital  accommo- 
dation was  refused  him,  and  he  was  left  lying  exposed 
in  the  street  at  Pretoria.  He  was  also  rendered  liable 
to  severe  punishment  in  England  for  offences  against 
the  laws  of  England,  and  was  brought  to  England  as 
a  prisoner.  He  was  caused  much  pain  and  suffering, 
Hud  his  health  and  capacity  for  earning  his  livelihood 
were,  and  still  are,  and  always  will  be,  greatly 
impaired.  The  particulars  of  the  special  damages 
were :  (1)  Loss  of  kit,  £25  ;  loss  of  pay  for  first  eight 


months  of  1896  at  £15  a  month  (rations  were 
provided),  £120 ;  (3)  loss  of  earnings  from  the  1st  of 
September,  1896,  to  November,  1898,  at  £200  a  year, 
£433  6s.  8d. ;  (4)  loss  of  leg.  Damages  3  and  4  are 
still  continuing,  and  must  be  so  throughout  plaintiff's 
Ufe. 

In  the  defence  the  above  statements  were  denied. 

Paragraph  11  of  the  defence  was  as  follows : 
"The  defendants  will  submit  that  the  statement 
of  claim  discloses  no  cause  of  action." 

By  a  consent  order  it  was  directed  (1)  that 
the  British  South  Africa  Co.,  who  were  origin- 
ally defendants,  should  be  dismissed  from  the 
action  without  costs;  (2)  that  the  question  of 
law  raised  by  paragraph  11  of  the  statement 
of  defence  be  set  down  for  hearing. 

Arthur  Cohen ^  Q,C,  (with  him  Lord  Robert  Cecil) ^  for 
the  defendants,  said  the  question  was  whether  a  person 
who  had  committed  a  criminal  offence  could  recover 
compensation  from  anybody  who  had  induced  him  to 
commit  the  offence,  for  the  consequences  which  ho  had 
suffered  by  reason  of  committing  that  offence.  He 
submitted  that  he  could  not.  The  plaintiff's  claim 
was  founded  on  the  assumption  that  the  expedition  in 
which  he  was  induced  to  take  part  was  an  illegal 
venture.  If  the  plaintiff  established  that  proposition 
his  claim  for  the  loss  and  damage  he  sustained  from 
having  done  so  could  not  be  enforced  against  the 
defendants,  for  they  were,  on  his  own  showing,  joint 
delinquents  with  himself.  On  the  ground  of  public 
policy  the  courts  would  not  assist  him  in  such  circum- 
stances. 

The  learned  counsel  then  referred  to  all  the  cases 
considered  in  the  judgments,  and  also  to  Scott  v. 
Brown,  41  W.  E.  116  [1892]  2  Q.  B.  724. 

Lawson  Walton^  Q*C,  (with  him  Barnard  Laileij), 
for  the  plaintiff,  submitted  that  this  demurrer  ought 
not  to  succeed,  and  said  it  might  be  necessary  that  he 
should  ask  for  some  amendment  to  the  statement  of 
claim,  which  stated  in  effect  that  the  plaintiff  had 
been  brought  to  England  as  a  prisoner  and  had 
become  liable  to  prosecution,  because  by  that  state- 
ment he  did  not  intend  to  admit  and  did  not  admit 
that  he  had  intentionally  violated  the  provisions  of 
the  Foreign  Enlistment  Act,  1870.  His  submission 
was  that  that  Act  could  not  be  violated  by  anyone 
who  had  not  inena  rea,  [Grantham,  J. — It  does  not 
seem  necessary  to  prove  mens  rea  to  establish  the 
committing  of  an  offence  under  that  Act.]  If  the 
plaintiff  in  what  he  did  had  innocently  acted 
illegally,  then  he  never  became  a  criminal, 
and  therefore  the  defence  set  up  was  not 
sufficient,  because  there  had  been  no  violation 
of  the  Foreign  Enlistment  Act  so  far  as 
the  plaintiff  was  concerned.  The  general  rule  of 
English  law  was  that  no  crime  could  be  committed 
without  there  being  a  rnena  rea,  [GrantiLcIM,  J. — By 
some  statutes— for  example,  Acts  relatiog  to  licensed 
victuallers  and  to  trade-marks — an  employer  is  made 
liable  for  the  acts  of  his  servants.  They  render  the 
employer  an  insurer  for  the  observance  of  the  law, 
and  under  those  statutes  persons  might  be  rendered 
liable  to  punishment  without  there  being  any  mens 
rea.]  The  cause  of  action  was  that  the  expedition 
was  clearly  of  an  illegal  nature,  and  that  the  plaintiff 
was  induced  to  take  part  in  it  by  representations 
made  to  him  by  the  defendants  or  their  agents  which, 
if  true,  would  have  legalized  it.  The  plaintiff  believed 
the  truth  of  what  he  was  told.  It  was  siiid  that  he 
might  have  been  prosecuted  as  a  wrong- doer,  but  he 
was  not  in  fact  brought  to  trial.  A  man  was  not  a 
criminal  in  the  eyes  of  the  law  becanse  someone  to 
suit  his  own  purpose  chose  to  go  about  saying  he  was. 
^  There  was  no  question  of   public  policy  involved  in 
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the  case.  The  basis  of  the  role  that  a  person  who 
was  eogagedin  an  illegal  expedition  could  not  sue 
soother  person  engaged  in  that  expedition  was 
founded  npon  the  assumption  that  there  was  a  oom- 
mimity  of  wrong-doing  between  the  parties,  but 
nothing  of  that  kind  could  be  successfully  alleged  by 
these  defendants. 

Arthur  Cohen,  Q.C.,  in  reply. — A  person  who 
engages  in  an  attack  on  a  friendly  State  does  so  at 
his  peril.  If  it  turns  out  that  lAie  expedition  was 
illegal,  it  is  no  defence  to  say  be  was  under  the  belief 
that  the  expedition  was  made  with  the  sanction  of 
her  Majesty's  Gbvemment.  The  courts,  on  the 
gronnd  of  public  policy,  will  not  assist  such  a  person 
to  reooTer  damattes  for  loss  he  so  incurred.  The 
offence  is  perfectly  distinct  from  a  tort,  which  is  a 
wrong  committed  against  an  individual. 

Our,  adv,  vtdt, 

0BA5TIIAM,  J. — In  this  case  we  are  asked  to  deter- 
mine whether,  on  the  statement  of  claim  as  presented 
to  OS  (or  with  such  amendments,  if  any,  as  may  be 
necessary  to  raise  the  question  of  law  to  be  deter- 
mined), any  cause  of  action  has  been  shown  for  which 
an  action  is  maintainable  according  to  English  law. 
For  the  purposes  of  our  judgment,  this  being  a 
demnrrer  by  the  defendants,  all  the  facts  alleged  in 
the  chum  must  be  taken  to  be  true  and  admitted  by 
&e  defendants.  What,  therefore,  are  these  facts? 
Shortly,  these.  That  the  defendants,  having  secretly 
determined  to  invade  the  territory  of  a  friendly  Power 
irith  a  hostile  armed  force,  they,  for  the  purpose  of 
mdadng  the  plaintiff  to  enter  their  service  as  an 
•imed  servant,  deceived  the  plaintiff  as  to  their  inten- 
tioDS,  told  him  that  the  service  on  which  they  wished 
to  employ  him  was  lawful,  that,  as  fiehting  would 
shortly  take  place  in  the  said  South  African  Republic 
between  other  forces,  his  services  were  required  for 
the  protection  of  women  and  children,  that  the  force 
of  which  he  was  a  member  would  have  the  support 
of  other  lawfully  appointed  forces,  and  that  such 
mnwion  of  the  territory  of  the  South  African 
Kepahlic  had  the  sanction  and  support  of  her 
Majesty's  Government;  whereas,  in  fact,  all  the  afore- 
said representations  were  untrue  to  the  knowledge  of 
the  defendants.  Acting  on  and  believing  in  these 
statements,  the  plaintiff  entered  the  services  of  the 
ddeodants,  and  in  obeying  their  orders  received  the 
mjuiies,  and  suffered  the  losses  complained  of,  and 
for  which  he  seeks  to  recover  damages  in  this  action. 
It  is  difficult  to  realize  any  period  of  our  history  in 
which  a  defendant  making  such  fraudulent  sfotements 
and  inflicting  such  serious  injury  would  not  be  liable 
for  the  consequences  of  his  fraud,  and  yet  it  has  been 
soUmnly  argued  that  such  is  the  law  at  the  present 
time.  Let  us  see,  therefore,  on  what  grounds  the 
learned  counsel  (Mr.  Cohen)  attempts  to  support  his 
contention  that  this  statement  of  claim  discloses  no 
good  cause  of  action.  He  does  not  rely  on  a  possible 
itfsamption  that  the  damages  resulted  from  the  volun- 
tary enlistment  of  the  plaintiff  on  a  warlike  expedition 
for  the  pay  and  the  prospective  ad  vantages  likely  to 
socme  to  him,  and  were  not  in  any  way  caused  or 
aggravated  by  the  fraud ;  but  he  admits  that  his 
contention  re^ts  solely  on  the  assumptiou  that  the 
plaintiff,  innocent  of  all  knowledge  of  wrong  on  his 
part,  did  by  obeying  the  order  of  the  defendants  in 
fact  heoome  a  criminal  himself,  and  could  not  there- 
fore complain  of  any  wrong  done  him  by  the 
defendants,  who  were  particeps  criminU  with  him. 
Bat  how  dof  s  he  show  that  he  is  a  criminal  ?  He 
relies  on  the  Foreign  Enlistment  Act,  1870,  s.  11  (».). 
That  Beetion  deals  with  the  penalty  of  fitting  out 
wal  or  military  expeditions  without  the  license  of 
her  Majesty,  and  exacts  that :  Every  person  engaged  ^ 


in  such  preparation  or  fitting  out,  or  assisting 
therein,  or  employed  in  any  capacity  in  such  expedi- 
tion, shall  be  guilty  of  an  offenoe  against  this  Act, 
and  shall  be  punishable  by  fine  and  imprisonment  or 
either  of  such  punishments,  at  the  discretion  of  the  court 
before  which  the  offender  is  convicted,  and  imprisonment, 
if  awarded,  may  be  either  with  or  without  hiEird  labour. 
The  defendants  contend,  therefore,  that,  it  being 
immaterial  whether  the  person  employed  in  such 
expedition  had  a  me/is  rea  or  guilty  knowledge  of  the 
nature  of  his  act  or  not,  and  ^though  believing  as  he 
did  that  his  action  had  the  sanction  of  the  Queen's 
Government,  yet  he  was  just  as  much  a  criminal  as 
the  defendants  who  had  knowingly  broken  the  law 
and  that,  once  that  the  plaintiff  was  proved  to  be  a 
criminal,  he  could  not,  according  to  the  defendants, 
be  heard  to  complain  of  the  orig^al  and  deeper  dyed 
fraud  of  the  defendants,  wmoh  had  placed  the 
plaintiff  unwittingly  on  his  part  in  a  position  which 
made  him  liable  to  be  called  a  criminal.  A  grosser 
perversion  of  English  justice  it  is  impossible  to 
imagine,  and  I  should  indeed  be  sorry  if  under  any 
circumstances  it  could  be  proved  to  be  English  law. 
It  must  not  be  forgotten  that  the  plaintiff  has  not 
been  proved  to  be  a  criminal  in  any  court  of  law. 
He  has  not  been  tried,  much  less  convicted, 
and  never  will  be  tried,  and  therefore  cannot  be 
convicted,  and  under  the  circumstances  a  jury  would, 
I  doubt  not,  acquit  him  if  he  was  now  tried ;  but,  till 
he  has  been  convicted,  how  can  the  defendants  be 
heard  to  say  that,  as  in  their  opinion  the  plaintiff's 
conduct  was  an  infringement  of  the  Act,  he  must  be 
treated  as  if  he  had  been  convicted  of  being  a  criminal 
by  Act  of  Parliament  P  Let  us  look,  therefore,  at  the 
authorities  relied  upon  by  Mr.  Cohen  on  behalf  of  the 
defendants  to  see  what  aid,  if  any,  they  give  him  in 
his  contention.  First,  he  relies  on  the  dictum  of 
Lord  Mansfield  in  Ilolman  v.  Johnson,  Cowp.  .^41 
at  p.  343  (of  the  date  1775),  wherein  he  says,  *'the 
objection  that  a  contract  is  immoral  or  illegal  as 
between  plaintiff  and  defendant  sounds  at  all  times 
very  iU  in  the  mouth  of  the  defendant.  But  it  is  not 
for  his  sake  that  the  objection  is  allowed.  .  .  .  No 
court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  illegal  act.  If  from  the 
plaintiff's  own  stating  or  otherwise  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  there  the  court  says  he 
has  no  right  to  be  assisted.  ...  So  if  the 
plaintiff  and  defendant  were  to  change  sides  the 
latter  would  have  the  advantage,  for  potior  est 
conditio  de/endentia,**  and  so  on.  It  seems  to  me  that 
no  stronger  authority  could  be  quoted  against  the 
defendants.  The  plaintiff's  cause  of  action  is  not 
founded,  as  far  as  he  is  concerned,  on  any  immoral  or 
illegal  consideration,  but,  as  the  defendants  rely  on 
their  own  immorality  and  illegality,  it  does  sound 
very  ill  in  their  mouths  to  endeavour  to  rob  the 
plaintiff  of  his  rights  by  their  (the  defendants') 
illegality ;  and  as  in  these  proceedings  the  defendants 
have  changed  places  with  the  plaintiff  and  are 
practically  plaintiffs,  as  they  are  claiming  a 
judgment  on  their  demurrer,  I  am  only  echoing 
Lord  Mansfield  in  saying  I  will  not  allow  the 
plaintiffs  to  rffly  on  their  illegality  to  obtain  a 
judgment  against  defendant  ioi  potior  est  conditio  de/en- 
deniist  and  the  demurrer  being  dismissed  the  present 
plaintiff's  right  of  action  is  admitted.  The  next  case 
Mr.  Cohen  relied  on  was  Colburn  v.  PatmorCy  1  C.  M. 
&  H.  73.  This  case,  when  it  is  carefully  examined, 
seems  to  me  to  help  the  defendants  less  even  than  the 
last.  The  only  matter  under  discussion  in  that  case 
was  whether  the  plaintiff,  the  printer  and  owner  of  a 
paper,  having  been  convicted  of  a  criminal  libel  and 
fined  £100,  could  recover  that  sum  from  the 
defendant,  the  editor  of  the  paper,  whom  he  alleged 


H 

THE  WEEKLY  REPORTER.       inov.4.i»9.i 

Vol.  ZLYITI. 

High  Ooitbt. 

BUBBOWB  V.  BHODXS  AND  ANOTHXR. 

High  Oourt. 

to  have  fint  inaerted  the  libel  contrary  to  his  duty  to 
the  plaintiff  and  so  induced  the  plaintiff  to  publish  it. 
It  was  held  he  could  not  recover,  because  he  had  not 
shown  that  he  had  not  himself  approved  of  the  libel 
before  printing  and  publishing  it  Mmsdf .  But  even 
taking  the  obiter  dicta  of  the  learned  judffe  as  law  in 
the  passage  where  (quoting  from  Lord  Lyndhurst's 
judgment)  Lord  Lyndhurst  says,  «I  know  of  no  case 
in  which  a  person  who  has  committed  an  act  declared 
by  the  law  to  be  criminal  has  been  permitted  to 
recover  compensation  against  a  person  who  has 
acted  jointly  with  him  in  the  commission  of 
the  crime."  Quite  true.  But  what  compensa- 
tion can  he  not  recover?  Why,  compensaion 
for  the  damages  he  has  incurred  by  proceedings 
having  been  taken  against  him  for  the  commission  by 
him  of  the  wrongful  act  complained  of.  As  Mr. 
Maule  (afterwards  Maule,  J.)  said  during  the 
argument,  ''the  question  is  whether  a  person  con- 
victed of  a  criminal  offence  can  claim  indemnity  from 
another  who  has  participated  with  him  in  the  com- 
mission of  that  offence" — i.e.,  indemnity  for  the 
damages  recovered  against  him  for  the  commission  of 
the  offence.  In  this  case  the  plaintiff,  in  the  first 
place,  has  been  convicted  of  no  offence  and,  in  the 
second  place,  is  not  seekiD^  to  recover  an  indemnity 
for  damages  recovered  agamst  him,  but  is  seeking  to 
recover  damages  for  a  wrong  done  to  him,  in  which 
he  did  not  participate  except  as  a  sufferer,  and  in 
which  it  cannot  be  said  he  was  a  criminal.  When 
the  false  and  fraudulent  representation  was  made 
which  was  the  caum  causans  of  this  action,  no  crime 
had  been  committed  by  the  defendaoits  much  less  by 
the  plaintiff,  and  as  far  as  plaiotiff  knew  no  crime 
had  been  committed  by  the  defendants  at  anytime 
up  to  the  happening  of  the  events  which  caused  the 
damage  to  the  plaintiff,  for  if  the  invasion  had  the 
sanction  and  authority  of  her  Majesty  or  her 
Government,  as  the  defendants  fJleged,  there 
were    no    breach   of    any    statute    for    which    the 

Slaintiff  or  the  defendants  could  be  made  liable. 
Ir.  Cohen  relies  next  on  the  case  of  Merryweather  v. 
Nixan,  8  T.  B.  186,  in  which  it  was  held  that  one 
wroogdoer  cannot  have  redress  or  contribution 
against  another.  True,  it  was  so  held;  but  what 
does  Best,  G.J.,  say  about  it  in  delivering  the 
judgment  of  the  court  in  the  case  of  Adamaon  v* 
Jarvist  4  Bing.  66  ?  He  says  :  "  From  the  concluding 
part  of  the  judgment  in  Merryweather  v.  Nixan,  and 
from  reason,  justice,  and  sound  policy,  the  rule  that 
wrongdoers  cannot  have  redress  or  contribution 
against  each  other  is  confined  to  cases  where  the 

Con  seeking  redress  mu9t  be  presumed  to  have 
^n  that  he  was  doing  an  unlawful  act."  Again,  in 
the  case  of  Palmer  v.  IVick  and  Pulteneytown  Steam 
Shipping  Co,  [1894]  A.  C,  318,  the  noble  lords,  though 
not  overraling  Merryweather  v.  Nixan,  damn  the  case 
with  faint  praise,  decline  in  terms  to  apply  it  to 
Scotland,  and  refuse  to  extend  its  operation  one 
iota.  As  the  action  of  the  plaintiff  is  only  made 
a  criminal  aot  by  statute,  and  is  not  inherently  a 
criminal  act,  the  plaintiff  cannot  be  presumed  to  have 
known  of  his  guilt  until  he  has  been  proved  to  have 
been  guilty.  As  the  expedition  in  question  is  alleged 
to  have  been  something  in  the  nature  of  a  highway 
robbery,  I  am  surprised  that  the  defendants  did  not 
refer  to  the  case  of  Everet  v.  Williama,  mentioned  in 
Lindley  on  Partnership  (5th  ed.),  p.  101,  which  it 
was  said  was  a  suit  of  one  highwayman  against 
another  for  an  account  of  their  plunder,  the  bill 
alleging  that  the  plaintiff  was  skilJed  in  dealing  in 
sev^al  commodities,  such  as  plate,  rings,  watches, 
purses,  &c.,  and  that  the  defendant  applied  to  him  to 
become  a  partner,  and  that,  after  dealing  together  at 
several  places,  such  as  Bagshot,  Hampstead,  Salisbury, 


&0.,  they  differed  as  to  their  respective  shares,  and  lo 
the  suit  in  Chancery  was  institutea  for  an  account.   The 
bill  was  dismissed  with  costs  because  it  was  held  that 
they  were  both  particepa  crimtnii,  and  so  plaintiff  ooold 
not  recover.  Perhaps  it  may  be  that  the  learned  oounsel 
were  afraid  to  refer  us  to  this  case  lest  the  same  results 
should  happen — ^namely,  that  the  counsel  who  signed 
the  bill  was  made  to  pay  the  costs  of  the  bill,  and 
the  solicitors  were  fined  £50.  and  the  plaintiff  and 
defendant  were  both  hanged.     As  the  defendants 
have  failed   to   establish   their    case,  it   is    hardly 
necessaiy  to  refer  to  any  authorities  on  the   other 
side,  and  I  will  only  mention  GampbeU  v*  Gdmpbell^ 
7  01.  &  Fin.  166,  where  one  partner  m  a  distillery  had 
been  convicted    of   illegal   transactions   and    made 
liable  to  penalties,  and   he  was   held   entitled    to 
recover  against  his  co-partner  contribution  for  those 
penalties,  notwithstanding  the  authority  of  CMum 
V.    Patmore   before  referred  to,  because   (as    Lord 
Oottenham  said)  he  was  not  particepe  criminie  [in  the 
sense  which  would  disentitle  him  to  sue  for  contri- 
bution.    If,  in  such  case,   he  could  recover,  hov 
much  more  so  when  the  cause  of  action  is  not  one 
for  indemnity  for  damages  given  against  him  for  the 
commission  of  the  alleged  illegal  act,  but    is    for 
damage  for  the  alleged  fraud  on  the  part  of  the 
defendants   in   putting   the   plaintiff  into    such   a 
position  as  caused  him  personal  injury  and  loss  <mite 
urespective  of  any  illegal  complicity  in  a  crime.    It  is 
true  the  plaintiff  also  refers  in  ms  statement  of  claim  to 
the  liability  the  defendants  had  made  him  incur  to 
severe  punishment  in  England  for  offences  against  the 
English  law,  but  he  never  was  made  liable  to  punish- 
ment, he  never  was  made  a  criminal,  and  he  suffered 
no  damage  from  that  liability ;  and  I  therefore  treat 
that  part  of  the  statement  of  claim  as  struck  out,  since 
no  damages  are  really  claimed  under  that  head.    Ai 
the  defendants  have  entirely  failed  to  refer  us  to  any 
authority  that,  in  my  judgment,  justifies  their  con- 
tention that  the  plaintiff's  declaration  discloses  no 
good  cause  of  action  for  which  he  can  sue,  I  am  g^ 
to  be  able  to  say  that  our  law  has  been  purged  from 
the  suggestion  that  fraud  and  false  representatioa 
injurious  to  an  innocent  person  can  be  committed  with 
impunity  if  the  injured  person  has  by  such  fraud  sad 
false  representation  been  unwittingly  and  innocently 
made  to  commit  what  the  law  has  said  shall  be  called 
a  crime.     For  these  reasons,  in  my  judgment,  the 
demurrer  must  be  dismissed  with  costs. 

Kennedy,  J.— The  plaintiff  in  this  action  seeks  to 
recover  damages  from  the  defendants  on  the  gruond 
that  they  induced  him  by  false  and  fraudulent  repre- 
sentations to  renew  an  engagement  of  service  with  the 
British  South  Afrio<i  Co.,  ani  to  take  part  in  the 
well-known  expedition  which  was  led  by  the  defend- 
ant Jameson  into  the  Transvaal  in  December,  189o,  is 
consequence  whereof  he  was  dfttnuifiod  in  variooi 
wavs  which  are  set  forth  in  the  statement  of  claim. 

In  paragraph  8  of  the  statement  of  claim  the  plain- 
tiff alleges,  among  other  things,  that  by  reason  of  t&e 
premises  he  was  rendered  liame  to  severe  punishment 
in  England  for  offences  against  the  laws  of  England. 
The  defendants  in  paragraph  11  of  the  statement  of 
defence  have  pleaded  Siat  the  statement  of  diim 
disdo9es  no  cause  of  action,  their  point  being  th»k 
that  allegation  of  paragraph  8  which  I  ha?e  jiut 
quoted  puts  the  plaintiff  out  of  court.  It  is  fto 
admission  that  the  plaintiff's  participation  in  the  ex- 
pedition constituted  a  criminal  offence  under  section 
11  of  the  Foreign  Enlistment  Act,  1870,  and  ibe 
defendants*  argument  is  that  no  action  can  be  msm' 
tained  to  recover  damages  for  having  been  indnced 
to  commit  a  crime. 

It  is  upon  the  correctness  of  this  contention  tow 
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tbe  court  is  called  upon  to  adjudicate,  as  if  the  point 
had  beei)  raiaed  by  a  demurrer  under  the  old  common 
law  practice. 

It  baa,  I  ihinlr,  lone  been  settled  law  that  if  an  act 
18  manifestly  unlawful,  or  the  doer  of  it  knows  it  to 
be  DDlawful,  as  constituting  either  a  ciTil  wrong  or  a 
crimiDal  ofFenoe,  he  cannot  maintain  an  action  for 
contribation  or  for  indemnity  against  the  liability 
which  results  to  him  therefrom.  An  express  promise 
of  indemnity  to  him  for  the  commission  of  such  an 
&ct  is  Toid.  In  Shackell  y.  Hosiery  2  Bing.  N.  0.  634, 
where,  in  (X)nsideration  that  the  plaintiff  had  pub- 
liihed  a  libel  at  the  defendant's  request,  and  had  at 
tbe  like  request  consented  to  defend  an  action  brought 
against  the  plaintiff  for  such  publication,  the  defendant 
promised  to  indemnify  the  plaintiff  from  the  costs  of 
ibe  action,  the  Court  of  Common  Pleaa  held  that  tbe 
promiBe  could  not  be  enforoed.  In  the  preceding 
year  1835,  in  the  American  case  of  Arnold  v.  Clifford^ 
2  SmoDer,  238,  at  p.  239,  Judge  Story  held  that  a  pro- 
miie  to  indemnify  another  for  doing  a  private  wrong  or 
for  committing  a  public  crime  is  against  public  policy, 
and  is  Toid  at  law.  [See  also  Martin  v.  Blithman, 
Yelv.  197,  which  is  cited  in  tbe  note  to  Farehrother  v. 
Antky,  1  Camp.,  at  p.  348.]  Where  the  circum- 
■tanoea  constituting  the  unlawfulness  of  the  act  are 
known  to  the  doer  of  it,  his  inability  to  claim 
coDtribution  or  indemnity  appears  to  me  to  be  clear. 

In  the  next  place  it  is,  I  thinV,  also  clear  that  an 
action  for  indemnity  groimded  either  on  deceit  or 
warranty  may  be  maintained  where  the  party  who 
leeks  tbe  indemnity  has  incurred  damage  by  reason 
of  hia  having  been  authorized  or  (as  is  alleged  in  this 
instance)  fraudulently  induced  by  another  to  do  an 
act.  indifferent  in  itself,  which  has  turned  out  to  be 
ludJawfnl,  because  it  constitutes  a  private  wrong,  but 
which  was  not  at  the  time  apparently  unlawful, 
and  was  done  in  honeat  ignorance  of  the  particular 
circaiDfitances  which  constituted  its  unlawfulness. 
[See  the  judgment  of  Best,  C.J.,  in  Adamson  v. 
JarviB,  4  Bing.  66 ;  BeiU  v.  Qihhins,  2  A.  &  E.  67 ; 
Dixony.  Fawcm,  9  W.  R.  414,  30  L.  J.  Q.  B.  137  ; 
Pollock  on  Torts  (1887  ed.),  p.  171.]  In  auch  a  case 
an  expreas  promiae  to  indemnify  is  valid  in  law : 
Fletcher  v.  narcot,  Hutton  55. 

I  come  now  to  the  question  which  was  very  fully 
ar|;ned  before  us  in  the  present  case — namely,  Does 
this  right  of  indemnity  which  exists  in  the  case  of  a 
wrongdoer  by  misadventure  when  the  wrong  is  a 
private  wrong,  exist  also  in  any  case  in  which  the 
wrong  is  a  criminal  offence  ?  The  defendants  contend 
Oiat  it  does  not.  They  say  that  in  no  case  whatever 
where  the  act  done  constitutes  a  criminal  offence  can 
the  doer  of  it  have  a  right  of  indenmity  against  any  of 
tbe  consequences  of  the  act.  It  appears  to  me  that 
this  proposition  of  the  defendants  is  wider  and  more 
gsncval  than  the  law  warrants.  Certainly  there  is  no 
right  of  indemnity  where  the  doer  of  the  act,  which 
another  has  authorized  or  induced,  knows  it  at  the 
time  to  be  an  offence.  If,  upon  the  face  of  his  claim 
for  an  indemnity  in  a  case  in  which  knowledge  is  an 
mential  ingredient  of  the  offence,  the  plaintiff 
admitted  that  he  was  gmlty  of  the  offence,  his  claim 
would  be,  on  the  face  of  it,  bad.  If,  in  a  like  case,  he 
was  at  the  trial  found  to  have  been  convicted  of  the 
offence,  judgment  muat  be  given  against  him.  Kor, 
in  my  judgment,  can  there  be  any  valid  claim  to 
indemnity  when  the  doer  of  the  act  which  constitutes 
the  offence  has  done  it  with  knowledge  of  all  the 
circumstances  necessary  to  constitute  the  act  an 
offence,  but  in  ignorance  that  the  act  done  under  those 
circumstances  constituted  an  offence.  A  man  is 
preaomed  to  know  the  law.  Again,  although  it  is  not 
necessary  to  decide  the  point,  I  am  inclined  to  think 
that  there  could  be  no  claim  to  indemnity  for  being 


authorized  or  induced  to  do  an  act,  when  the  act, 
which  is  in  fact  criminal,  is  done  in  ignorance, 
indeed,  of  some  circumstances  which  is  necessary 
to  constitute  a  crime,  or  even  is  done  in  a 
belief  that  such  circumstance  does  not  exist, 
but  the  doer  knows  that  the  act  is  honestly  a 
wrong  act.  In  such  a  case  the  doer  of  the  act  has 
the  mens  rea  in  the  sense  attributed  to  that  expression 
by  Bramwell,  B.,in  the  well-known  case  of  Beg,  v. 
Prince,  L.  B.  2  C.  C.  B.  154,  23  W.  R.  Dig.  65,  and 
referred  to  by  Willes,  J.,  in  Queen  v:  Tolmn,  37  W.  E. 
716.  23  a  B.  D.,  168,  at  p.  180.  Such  cases  I  think 
might  occur,  although  it  is  not  likely  to  come  often. 
But  I  am  unable  to  accept  the  defendants'  proposition 
where  the  act,  though  a  criminal  offence — malum 
prohibitum — is  upon  the  state  of  facts  which  the  doer 
by  the  fraudulent  misrepresentation  of  the  person 
against  whom  he  claims  indenmity,  has  been  induced 
to  believe  to  be  the  true  state  of  facts  neither  criminal 
nor  immoral.  Take  the  present  case  as  an  example, 
and  for  the  purposes  of  the  argument  the  facts  must 
be  assumed  to  be  as  the  plaintiff  alleges  them  to  be. 
[His  lordship  then  referred  again  to  the  facts.]  It 
appears  to  me  that  a  representation  that  the  expedi- 
tion had  the  '*  sanction ''  of  her  Majesty's  Covemment, 
necessarily  involves  a  representation  that  the  ''sanc- 
tion '*  had  been  given  in  the  way  in  which  by  section  1 1 
of  the  Foreign  Enlistment  Act,  1870,  it  would  be  pro- 
perly given — ^namely,  with  the  license  of  her  Majesty. 

The  learned  counsel  far  the  defendants  contended 
that  any  claim  for  damages  arising  out  of  this  matter 
which  constitutes  an  offfuce  on  the  ground  of  public 
policy  was  legally  inadmissable.  Speaking  for  myself 
I  can  see  no  ground  of  public  policy  upon  which 
redress  for  consequent  damages  should  be  refused  to 
the  person  so  led  to  commit  an  offence  by  the  false 
and  fraudulent  misrepresentations  of  fact  which  in 
this  case,  if  true,  as  he  believed  them  to  be,  justified 
the  doer  in  believing  that  he  was  acting  in  accordance 
with  the  law. 

It  appears  to  me  that  if  the  defendants*  reasoning 
on  this  point  were  adopted  a  real  injustice  might 
result.  For  instance,  the  Licensing  Act,  1872,  makes 
it  an  offence  for  any  licensed  person  to  sell  any  intoxi- 
cating liquor  to  any  drunken  person.  It  was  held  in 
Cundy  v.  Le  Cocq,  32  W.  E.  769,  13  Q.  B.  D.  207,  that 
the  prohibition  was  absolute,  and  that  knowledge  of 
the  condition  of  the  person  served  with  liquor  was  not 
necessary  to  constitute  the  offence.  Suppose  a  person 
by  a  fraudulent  misrepresentation  of  the  sobriety  of 
another  person,  who  gives  no  indication  of  intoxica- 
tion, but  whom  he  knows  to  be  drunk,  authorizes  and 
induces  a  licensed  victualler,  who  has  no  reason  to  dis- 
believe and  does  himself  believe  the  truth  of  the 
representation,  to  sell  drink  to  the  drunken  person, 
and  the  licensed  victualler  is  convicted  and  fined, 
upon  what  consideratiou  of  public  policy  should 
a  man  who,  if  the  representation  as  to  sobriety 
had  been  true,  would  have  committed  no  offence, 
either  against  law  or  morals,  be  debarred  from 
redress  against  the  man  who  had  by  fraud  inflicted 
upon  him  what  might  be  a  very  serious  injury? 
Or  take  a  case  under  the  8  &  9  Yiot.  c.  100.  s.  44. 
A  person  who  receives  two  or  more  lunatics  into  his 
house  not  being  a  regiatered  asylum  or  hospital  or  a 
bouse  duly  licensed  under  the  Act  or  any  previous 
Act  commits  an  indictable  offence,  and  in  Beg,  v. 
Bishop,  28  W.  B.  475,  5  Q.  B.  D.  259,  it  was  held  by 
the  Court  for  Crown  Cases  Reserved  that  it  afforded 
no  defence  to  prove,  as  was  proved  in  that  case,  that 
the  defendaLt  honestly  and  on  reasonable  groundr 
believed  that  the  perhons  who  he  received  were  not 
lunatic.  Suppose  in  such  a  case  that  tbe  belief  had 
been  induced  by  a  false  and  fraudulent  misrepresenta- 
tion on  the  part  of  the  person  who  requested  and 
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authorized  the  proprietor  of  the  house  to  reoeiye  the 
persons  into  his  care.  I  am  unable  to  see  upon  what 
ground  of  public  policy  or  of  justice  the  proprietor 
who  has  been  led  into  the  committing  of  the  offence 
by  the  fraud  of  another  should  be  denied  a  ri^ht  of 
suing  for  damages.  There  is  an  express  provision  in 
the  Sale  of  Food  and  Drugs  Act,  1895,  s.  328,  for  the 
right  of  a  person  convicted  under  the  Act  recovering 
the  amount  of  any  penalty  in  which  he  may  have 
been  convicted  under  the  Act  together  with  all  costs 
from  the  person  who  sold  him  the  adulterated  article. 
Mr.  Cohen  has,  for  the  defendants,  relied  princi- 
pally upon  the  opinion  which  was  expressed 
by  Lord  Lyndhurst,  C.B.,  in  Colhnrn  v.  Patmore, 
It  is  quoted  and  criticized  in  the  notes  to  Lamp- 
leigh  v.  Brathwait  in  Smith's  Leading  Cases  (7th  ed.),  p. 
159.  It  does  not  appear  to  me  to  help  the  defendants 
in  the  present  case.  The  facts  shortly  were  that  the 
plaintiff,  the  proprietor  of  a  journal,  had  been  prose- 
cuted, convicted,  and  fined  for  falsely  and  m'aliciously 
printing  and  publishiug  a  libel  in  his  newspaper.  He 
thereupon  sued  the  editor  for  damage,  which  included 
the  amount  of  the  fine  and  the  expenses  he  had  been 
put  to  in  defending  himself.  The  decision  of  the 
court  was  given  upon  a  point  of  pleading,  but 
there  was  a  very  full  discussion  in  the  course  of 
the  argument  as  to  the  right  of  the  plaintiff, 
having  been  himself  convicted  and  fined  for  the 
libel,  to  sue  the  editor  for  indemnity.  The  members 
of  the  court  in  the  coarse  of  the  argument 
expressed  a  strong  opinion  that  he  had  no  such  right, 
and  Lord  Lyndhurst  said,  '*  I  entertain  little  or  no 
doubt  that  such  an  action  could  not  be  maintained." 
The  plaintiff  in  Colhurn  v.  Patmore  could  not  after 
his  conviction  be  he^rd  to  say  that  he  did  not  falsely 
and  maliciously  publish  the  libel.  As  it  was  put  by 
Alderton,  B.,  in  the  course  of  the  argument,  the 
plaintiff  though  actually  ignorant  was  legally 
cognizant  of  the  publication  of  the  libel.  Here  the 
gist  of  the  plaintiff's  case  is  that  he  did  not  know  the 
facts  which  made  his  conduct  criminal,  but,  on  the 
contrary,  was  led  by  the  defendants  to  believe  and 
did  believe  in  the  existence  of  a  fact — the  sanction  of 
the  British  Government,  which  if  it  was  given,  as  he 
had  a  right  upon  the  defendants'  representation  to 
assume  it  had  been  in  the  proper  way — ^namely,  by 
license  of  her  Majesty — would  have  been  an  answer 
to  any  imputation  of  illegality.  Further,  while  I 
have  felt  it  my  duty  to  deal  with  the  case  as  if  the 
plaintiff  had  been  convicted  and  was  claiming  an 
indemnity  from  the  final  consequences  of  a  criminal 
offence,  it  should,  I  think,  be  borne  in  mind  that  in 
fact  the  plaintiff  here  has  not  been  convicted  and  is 
claiming  under  various  heads  damages  which  are 
connected    with   the   possibility  of   conviction  and 

Sunishment.  The  nearest  daim  to  an  indemnity  to 
amages  consequent  upon  the  conduct  of  the 
defendants  inducing  the  commission  of  action  is  con- 
tained in  the  allegation  that  he  was  brought  to 
England  as  a  prisoner.  Whether  any  of  these  other 
hei^  of  damage  are  so  proximately  connected  with 
the  alleged  tortious  conduct  of  the  defendants  as  to 
be  legally  recoverable  we  have  not  to  consider.  It  is 
a  matter  which,  like  the  proof  of  the  act  itself,  the 
plaintiff  will  have  to  prove  at  the  trial.  It  may  be 
that  in  any  case  some  of  these  claims  of  damages 
might  be  legally  sustained  even  if  a  claim  for 
indemnity  strictly  so-called  against  the  penal  conse- 
quences of  the  commission  of  an  offence  could  not.  I 
prefer,  however,  to  base  my  judgment  for  the  plaintiff 
in  regard  to  the  question  before  the  court  upon  the 
broader  grounds  which  I  have  stated  above. 
Solicitor  for  the  plaintiff,  G,  B,  Crook. 
Solicitors  for  the  defendants,  Ilollams,  Sons,  Coward, 
&  Hawhsley, 
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Day  V,  Singleton,  (a.) 

Vendor  and  purchaser — Leaseholds — Sale  subject  to 
consent  of  lessor — Duty  of  vendor  to  obtain  consent — 
Vendor  inducing  lessor  to  re/use — Measure  of  damages. 

When  a  lessee  whose  lease  prohibits  assignment  without 
the  vmtten  consent  of  the  lessor  enters  into  an  agreement, 
expressed  to  be  subject  to  t/ie  lessor  s  consent^  to  sell 
the  property,  he  is  bound  to  do  his  best  to  obtain  such 
consent.  If  the  vendor  does  not  perform  thai  duty,  and 
still  more  if  he  cuitually  induces  the  lessor  to  refuse,  he 
is  liable  to  an  action  for  damages  in  which  the  purchaser 
may  recover  not  only  his  deposit  with  interest  and  costs, 
but  also  damages  for  the  loss  which  he  has  sustained  owing 
to  the  vendor's  omission  to  obtain  the  required  consent. 

Bain  V.  FothergiU,  23  W,  R,  261,  L.  R,  7  H.  L,  158. 
distinguished. 

In  such  a  case,  if  it  appears  tfiat  the  vendor  has  made 
no  effort  to  obtain  the  lessor's  consent,  it  will  be  presumed 
against  him  that  he  could  have  procured  it ;  and  it  is 
then  for  him  to  prove  that  he  could  not  have  induced  the 
lessor  to  a,ccept  the  purchaser  as  a  tenant. 

Appeal  from  Bomer,  J. 

Dunn  was  lessee  from  the  Governors  of  the  Charter- 
house of  a  private  hotel  known  as  Cocker's  Hotel. 
The  lease,  which  expired  in  1900,  contained  several 
restrictive  covenants  preventing  him  {inter  alia)  from 
making  structural  alterations  and  from  assigning  the 
premises  without  the  written  consent  of  the  lessors. 
Dunn  obtained  from  the  lessors  a  promise  of  a  renewal 
of  his  lease  until  1940,  and  also  permission  to  put  up 
a  public  bar  on  the  premises,  and  to  make  other 
alterations.  But  ^e  lessors  insisted  upon  reserving 
power  to  remove  the  bar  at  any  time,  should  they 
think  fit.  Dunn  commenced  the  alterations,  but 
before  he  had  completed  them  he  entered  into  an 
agreement  to  sell  the  hotel  and  his  business  to  the 
plaintiff.  The  contract  was  contained  in  a  memor- 
andum dated  the  1st  of  April,  1897,  which  was  as 
follows:  **Beceived  of  Mr.  Frank  Day  the  sum  of 
£325  as  a  deposit  and  in  part  payment  of  the  pur- 
chase-money for  the  lease  and  goodwill  of  *  Cocker's 
Hotel,'  18,  19,  20,  and  21,  Charterhouee-square. 
Also  the  whole  of  the  stabling  and  warehouse  at  the 
back.  The  lease  has  about  forty  years  to  run  on  the 
whole  property.  Bent  £660,  less  a  portion  let  off  for 
stabling  and  warehouse  in  rear  £220,  the  net  rental 
being  £340.  The  whole  of  the  furniture  and  house- 
hold effects  on  the  premises  to  be  included.  The 
takings  were  about  £2,800  to  £3,000  per  annum.  I, 
Mr.  Dunn,  undertaking  to  finish  my  contract  I  now 
have  with  my  builders  for  completion  of  the  altera- 
tions and  additions  now  being  carried  out,  which 
indude  aU  gas  fittings,  the  fitting  up  of  bar  and  beer 
engine  or  otherwise,  the  same  to  be  allowed  for. 
The  hotel  is  f uUy  licensed  for  wine,  spirits,  and  beer, 
on  and  off  the  premises.  The  present  alterations  to  be 
completed  within  one  month  from  the  date  hereof. 
All  painting  and  graining  to  be  done  by  me  and 
allowed  for.  The  title  of  the  above  premises  to  be 
satisfactory,  and,  subject  to  landlord's  consent  to 
transference  of  lease ;  price  £6,600  all  at.— Dated  this 
1st  day  of  April,  1897.  (Signed)  A.  D.  Dunn,  Frank 
Day." 

On   the    2nd   of   April,    1897,  H.    W.    Lee,  the 

(a.)  Beported  by  B.  C.  Maokenzib,  Esq.,  Barrister- 
at-Law. 
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agent  of  the  governors,  was  informed  of  the  agree- 
ment by  I>iiim*8  solicitors,  who  suggested  that  the 
new  lease  should  be  granted  direct  to  the  plaintiff. 
Lee  gave  no  definite  answer  about  accepting  the 
plaintiff  as  a  tenant,  but  he  informed  Dunn  that  the 
plaintiff  would  not  be  allowed  to  retain  the  bar. 

On  the  26th  of  April,  1897,  Dunn  died.  Litigation 
enraed  respecting  his  will.  On  the  24th  of  May,  1897, 
the  defendant  Siogleton  was  appointed  administrator 
pendente  lite ;  on  tlie  Idth  of  April,  1898,  the  other 
defendants,  as  executors,  duly  proved  the  will.  An 
action  for  the  administration  of  the  estate  in  the 
Chancery  Division  was  then  commenced,  an  order  for 
administration  was  obtained,  and  the  administration 
wai  being  proceeded  with. 

On  the  11th  of  June,  1897,  Day  was  informed  that 
lie  ooold  not  have  the  bar.  After  some  correspondence, 
in  which  Day  insisted  on  specific  performance  with 
compensation  for  the  loss  of  the  Imr,  the  defendant 
^ffleton,  by  his  solicitors,  on  the  2nd  of  November, 

1897,  required  Day  to  elect  whether  he  would  com- 
plete the  contract  or  rescind  it,  and  on  the  7th  of 
December,  1897,  Singleton's  solicitor  sent  Day  a 
ootioe  rescinding  the  contract,  and  offering  to 
return  his  deposit  with  interest,  and  to  pay 
any  costs  he  had  been  put  to.  On  the  14th  of 
December,  1897,  Lee,  the  lessor's  agent,  wrote  to 
Singleton's  solicitors  pressing  for  the  rent,  which 
was  in  arrear.  On  the  15th  of  December,  1897, 
the  solicitors,  in  a  letter  to  Lee,  after  fully  describing 
the  nature  of  the  difficulties  in  which  Singleton  found 
himself  owing  to  the  bargain  with  the  plaintiff  being 
neither  on  nor  off,  wrote  as  foUows :  **  The  heavy 
arrears  of  rent,"  due  to  the  Charterhouse  from 
Singleton  as  administrator,  *'  ought  to  be  paid,  and 
the  administrator  is  not  in  funds  at  the  present  time 
to  meet  them.  There  are  persons  quite  ready,  and 
who  have  offered,  to  purchase  the  hotel  at  a  price 
iHghtly  beyond  that  proposed  to  be  given  by  Mr. 
Day,  and  who  would,  we  believe,  be  considered 
eligible  tenants  by  the  governors,  which  would  at 
once  relieve  the  administrator  of  difficulty.  The 
contract  with  Mr.  Day  was  stated  to  be  (and 
of  oonne  was)  subject  to  approval  by  the 
Gharterhonsa  We  have  taken  the  necessary  steps 
to  rescind  it,  but  in  the  view  of  possime 
farther  litigation  with  him  we  think  we  may  ask  the 
governors  whether,  taking  into  consideration  all  the 
circumstances,  they  would  or  would  not  be  satisfied 
witik  him  as  a  tenant  if  t^e  contract  were  still  in 
existence."  Lee  replied  that  he  did  not  think  it  was 
lilcely  that  the  plaintiff  would  be  accepted  as  a  tenant. 
In  another  letter  to  Lee,  dated  the  8th  of  March, 

1898,  Singleton's  solicitors  said  :  "  We  beg  to  inform 
you  that  on  the  14th  of  January  last  Mr.  Day  com- 
menced an  action  in  the  Chancery  Division  against 
Hr.  Siogleton,  the  administrator  penc2e72fe  litef  claiming 
specific  performance  and  compensation  in  respect  of 
tbeoontnct  for  the  sale  to  him  of  t^e  hotel.  ...  It 
wfll  in  all  probability  be  some  time  before  the  action 
ia  reached.  .  .  .  May  we  therefore  no  w  again  ask 
the  governors  whether,  taking  into  consideration  all 
the  circumstances,  they  would  or  would  not  accept 
Hr.  Day  as  a  tenant  if  the  contract  were  stiU  in  exist- 
ence, which  we  deny  ? "  Day,  knowing  nothing  of 
this  correspondence,  had,  in  December,  1897,  com- 
menced an  action  against  Singleton  for  specific 
performance  with  compensation,  and  delivered  a 
statement  of  daim.  Bingleton,  in  his  reply,  delivered 
on  the  27th  of  January,  1898,  pleaded  that  the  lessors 
would  not  consent  to  the  transfer  to  the  plaintiff  of 
the  existing  lease  or  of  the  proposed  new  lease.  The 
plaintiff's  raply  was  filed  on  the  2nd  of  February,  1898. 

On  the  9th  of  July,  1898,  the  plaintiff  amended  his 
claim,    adding    Dimn's    executors    as    defendants, 


abandoning  his  claim  for  specific  performance,  and 
claiming  damages  occasioned  by  Singleton's  breach 
of  duty  in  inducing  the  lessors  to  refuse  their  consent 
to  an  assignment  to  the  plaintiff.  He  also  claimed  a 
return  of  his  deposit  with  interest.  In  the  meantime 
Dunn's  executors  had  sold  the  hotel  and  business  to 
other  purchasers  for  £6,825— £325  more  than  the 
plaintiff  had  agreed  to  give ;  and  it  was  on  hearing  of 
this  sale  that  the  plaintiff  amended  his  daim. 

At  the  trial  before  Bomer,  J.,  Lee  was  not  called, 
and  no  evidence  was  given  to  show  what  the  lessors 
would  have  done  if  they  had  been  asked  to  accept 
Day  as  their  tenant,  and  had  been  told  that  Dunn's 
representatives  were  desirous  of  completing  the  sale. 

Romer,  J.,  gave  judgment  for  the  plaintiff  for  the 
amount  of  his  deposit,  with  interest,  and  the  costs  of 
the  investigation  of  the  title,  but  held,  on  the 
authority  of  Bain  v.  FothergilJ,  23  W.  B.  261,  L.  R. 
7  H.  L.  158,  that  he  was  not  entitled  to  recover  any 
damages  for  the  loss  of  the  bargain. 

The  plaintiff  appealed. 

Neville,  Q.C,  B,  M.  Bray,  Q.C,  and  Ward  Coldridge, 
for  the  appeal,  cited  Lehmann  v.  McArthur,  16  W.  B. 
877,  L.  B.  3  Ch.  App.  496;  Williama  v.  Glenton  14 
W.  B.  294,  L.  B.  1  Ch.  App.  200;  Oodmn  v.  Francis, 
L.  B.  5  C.  P.  295.  at  p.  306,  18  W.  B.  C.  L.  Dig.  89 ; 
Bain  v.  Fothergill;  Flureau  v.  Thomhill,  2  W.  Bl. 
1078 ;  Engel  v.  Fitch,  16  W.  B.  785,  17  W.  B.  894, 
L.  B.  3  Q.  B.  314,  L.  B.  4  a  B.  659. 

A,  B.  Rowden,  Q.C,^  and  Jason  Smith,  for  the 
defendants,  cited  Gas  Light  Co.  v.  Towse,  35  Ch.  D. 
519,  at  pp.  542,  543,  35  W.  B.  Dig.  110. 

Neville,  Q.C,  replied. 

Cur.  adv.  vult. 

July  14. — LiNDLEY,  M.B.,  read  the  judgpnent  of 
himself  and  Bigbt,  L.J.,  as  follows:  The  question 
raised  by  this  appeal  is  wiiether  a  purchaser  of  lease- 
hold property,  which  the  vendor  could  not  assign 
without  a  licence  from  his  lessor,  is  entitied  to 
damages  (beyond  the  deposit,  interest,  and  expenses) 
by  reason  of  the  vendor*s  omission  to  do  his  best  to 
procure  such  licence.  [His  lordship  stated  the  facts 
down  to  the  delivery  of  the  reply,  and  proceeded :] 
Pausing  here,  let  us  consider  the  rights  of  the  parties 
at  this  time.  Day  was  willing  to  complete  if  he 
could  obtain  the  new  lease  and  compensation  for  the 
loss  of  the  bar.  But  it  is  obvious  that  he  was  not 
willing  to  complete  if  he  could  not  get  the  new  lease, 
and  that  he  did  not  take  the  risk  of  obtaining  or  not 
obtaining  the  lessors'  consent  to  its  transfer  to  him. 
He  was  not,  therefore,  in  a  position  to  succeed  in  his 
action  if  such  consent  could  not  be  obtained.  If, 
however,  the  lessors'  consent  could  be  obtained. 
Singleton  had  no  defence  to  Day's  action.  Singleton's 
notice  to  rescind  did  not  deprive  Day  of  his  right  to 
specific  performance  with  compensation  for  loss  of 
the  bar,  if  the  lessors'  consent  could  be  obtained.  It 
was  Singleton's  business,  as  Dunn's  representative, 
to  obtain  that  consent  if  he  could  {Lehmann  v. 
Mc Arthur);  although  it  was  not  necessary  to 
obtain  it  until  the  time  for  completing  the  assign- 
ment to  Day  had  arrived :  see  Ellis  v.  Bogers,  29 
Ch.  D.  661,  33  W.  B.  Dig.  237.  If  Singleton  could 
not  obtain  the  consent,  then,  as  already  stated, 
specific  performance  would  be  impossible,  and 
Day's  action  as  it  stood  must  have  failed,  and 
in  such  case  Day  could  only  have  recovered 
back  his  deposit  and  interest  and  the  costs  of 
investigating  the  titie.  This  is  shown  by  Bain  v. 
Fothergill.  But  if  Singleton  could  have  got  the 
lessors'  consent  and  would  not,  still  more  if  the 
refusiJ  of  that  consent  was  procured  by  Singleton, 
Day  would  have  had  a  right  of  action  for  danaages 
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against  Singleton  for  a  breach  of  his  duty  to  obtain 
the  lessors'  consent,  it  being  in  his  power  to  obtain  it. 
In  such  an  action  (unless  Bain  y.  Foihergill  extends 
to  it,  which  I  will  consider  presently)  the  measure  of 
damages  would  not  be  confined  to  the  deposit  and 
interest  and  costs  rendered  useless,  but  the  measure 
of  damages  would  be  the  loss  occasioned  by  not 
obtaining  the  lease  with  compensation  for  the  absence 
of  the  bar.  Singleton  never  asked  the  lessors  to 
accept  Day  as  their  tenant  without  a  bar,  and  conse- 
quently it  would  be  for  him  (Singleton)  to  show  that 
if  he  had  asked  them  they  would  have  refused.  [His 
lordship  ti^en  stated  the  rest  of  the  facts,  and  pro- 
ceeded:] 

Bomer,  J.,  did  not  think  that  the  plaintiff  had 
proved  that  Sineleton,  by  his  solicitors,  had  induced 
he  lessors  to  de<mne  to  accept  Day  as  their  tenant,  and 
the  learned  judge  considered  that  the  case  fell  within 
Bain  v.  FothergilL  He  took  a  very  charitable  view  of 
the  letter  of  the  loth  of  December,  1897 ;  but,  even 
taking  this  view  of  it.  Singleton  certainly  made  no 
effort  to  obtain  the  lessors'  consent  to  the  required 
assignment  without  a  bar,  as  it  was  his  duty  to  do. 
But  for  that  letter  there  is  no  reason  to  suppose  that 
Day  would  not  have  been  accepted  as  a  tenant  without 
a  bar,  and  it  ought  to  be  inferred  as  against  Singleton 
that  the  lessors  would  have  accepted  Day,  if  Singleton 
had  asked  them  to  do  so.  Hiftving  regard  to  this 
circumstance,  we  do  not  think  that  Bain  v.  Fothergill 
covers  this  case.  There  the  vendors  did  all  they  could 
to  obtain  the  lessors*  consent  to  the  asognment,  and 
they  failed  to  obtain  it:  see  L.  E.  7  H.  L.,  p.  175. 
The  first  question  submitted  to  the  judges  (see  p.  170) 
shows  that  what  was  being  considered  was  the  rule  as 
to  damages  on  the  sale  of  real  estate  where  a  vendor, 
without  his  default,  is  unable  to  make  a  good  title. 
Lord  Chelmsford's  judgment  is  addressed  to  that 
question,  and  his  observations  on  fraud  (on  pp.  206-7) 
are  part  of  his  comment  on  Hopkins  v.  Orazebrookf 
6  B.  &  C.  31,  which  had  decided  that  the  exceptional 
rule  laid  down  in  Flureau  v.  ThomhiU  did  not  apply 
where  the  vendor  knew  that  he  had  not  a  good  title, 
although  he  believed  he  could  get  one,  and  had  in 
fact  an  equitable  title.  Neither  Lord  Chelmsford's 
judgment  nor  Lord  Hatherley's  is  an  authority 
for  the  application  of  that  exceptional  rule  to  the  case 
of  a  vendor  who  can  make  a  good  title  but  will  not,  or 
will  not  do  what  he  can  do  and  ought  to  do  in  order 
to  obtain  one.  Such  a  case  is,  however,  covered  by 
JEngel  v.  Fitcht  which  was  to  a  certain  extent  based  on 
Hopkins  v.  Qrazebrook^  and  was  much  commented  on 
in,  but  not  overruled  by.  Bain  v.  Fothergill, 

These  observations  do  not,  however,  dispose  of 
this  case.  They  render  it  necessary  to  consider 
another  difficulty,  which  is  this :  If  Dunn's  repre- 
sentatives had  tried  to  obtain  the  lessor's  consent,  and 
had  failed,  Day  could  have  obtained  no  more 
damages  than  those  he  has  recovered.  The  damage 
to  him  is  occasioned  by  his  not  obtaining  what 
he  was  entitled  to  by  his  contract,  and,  so  far  as 
damages  are  concerned,  the  reason  why  he  fails  to 
obtain  what  he  bargained  for  is  immaterial.  The 
damage  is  the  same  whatever  that  reason  may  be. 
Why,  then,  should  he  obtain  more  damages  if  no 
attempt  is  made  to  obtain  the  lessors*  consent  than  he 
would  be  entitled  to  if  a  proper  effort  to  obtain  such 
consent  had  been  made  and  had  failed  ?  The  only 
reason  which  can  be  assigned  for  deciding  that  he 
is  entitled  to  more  is  that  the  rule  which  limits 
his  damages  in  the  first  case  is  itself  an  anomalous 
rale  based  upon  and  justified  by  difficulties  in 
showing  a  good  title  to  real  property  in  this  country, 
but  one  which  ought  not  to  be  extended  to  cases  in 
which  the  reasons  on  which  it  is  based  do  not  apply. 
This  answer  to  the  question  with  which  we  are  dealing 


appears  to  us  sufficient  and  satisfactcory.  The  i 
may  possibly  be  difficult  to  reconcile  with  some  of 
Lord  Chelmsford's  observations  in  Bain  v.  Fothergill, 
but  the  answer  is,  in  our  opinion,  quite  oonsiatent 
with  the  decision  in  that  case,  and  it  has  the  merit 
of  preventing  the  rule  there  upheld  from  leading  to 
grievous  injustice. 

We  come,  therefore,  to  the  conclusion  that  the 
judgment  appealed  from  ought  to  be  reversed,  except 
so  far  as  it  relates  to  the  deposit,  and  that  it  ought  to 
be  declared  that  the  plaintiff  is  entitled  to  the 
damages  which  he  has  sustained  by  the  omission  of 
the  defendant  Singleton  to  obtain  the  consent  of  the 
(Governors  of  the  Charterhouse  to  the  assignment  to 
the  plaintiff  of  the  lease  referred  to  in  the  memorandum 
of  the  1st  of  April,  1897,  without  the  bar,  which  the 
said  governors  would  not  allow  the  plaintiff  to  have. 
Then  there  must  be  an  inquiry  to  ascertain  the 
amount  of  these  damages,  and  the  defendant  Singleton 
must  be  ordered  to  pay  them.  He  must  look  for  hia 
indemnity  to  Dunn's  estete. 

As  regards  the  coste,  the  plaintiff  is  entitled  to  the 
coste  of  the  appeal,  and  to  the  costs  of  the  action,  and 
the  defendants  must  look  to  Dunn's  estate  for  their 
indemnity. 

Jeune,  p.,  read  the  following  judgment:  I 
think  that  in  this  case  the  real  question  is  one 
of  fact  rather  than  of  law,  and  I  am  compelled 
to  differ  from  the  conclusion  of  the  learned  judge 
in  the  court  below  mainly  because  I  cannot  aooept 
his  view  of  the  facts,  which  is  founded  hardly 
at  all  on  the  evidence  of  witnesses,  but  turns  on  the 
inference  to  be  drawn  from  certain  correspond- 
ence. [His  lordship  stated  the  facte,  and  proceeded :] 
The  action,  therefore,  as  it  now  stands,  is  a  claim  for 
damages,  based  on  the  refusal  by  the  administrator 
to  carry  out  Mr.  Dunn's  contract,  and  on  his  not 
only  fauing  to  do  his  best  to  obtain  the  consent  of 
the  lessors  to  the  assignment  to  Day,  but  inducing 
the  lessors  to  refuse  such  consent. 

I  am  compelled  to  differ  from  the  learned  judge  in 
the  coarfc  below  as  to  the  proper  inference  to  be  drawn 
from  the  facto  and  correspondence  to  which  I  have 
referred.  To  me  it  appears  abundantly  clear  that  the 
administrator's  solicitors,  acting  on  nis  behalf,  did 
not  use  their  best  endeavours  to  obtain  the  lessors' 
consent,  but,  on  the  contrary,  endeavoured,  and  I 
think  successfully  endeavoured,  to  induce  the  lessors 
through  their  solicitor  to  refuse  that  consent.  It 
should  be  mentioned  that  on  the  2nd  of  April,  1897, 
Messrs.  Boscoe  &  Hincks  wrote  to  Mr.  Lee  recom- 
mending Mr.  Day  as  an  assignee,  and  steting  that 
they  were  informed  that  he  was  a  man  of  respectebiiity 
and  ffood  means.  It  was  then  their  interest  to  get 
Mr.  Day  accepted  as  a  tenant.  But  by  December  it 
was  greatly  to  the  interest  of  the  estate  which  they 
represented  to  induce  the  governors  to  refuse  their 
consent.  They  could  so,  but  only  so,  get  rid  of 
the  impending  action  for  specific  performance 
and  compensation,  to  which  as  far  as  I  oan 
see  they  had  no  answer;  and  they  would  also 
be  made  free  to  sell  their  property  on  more  advan- 
tageous terms.  I  do  not  think  it  possible  that  an 
experienced  solicitor,  such  as  Mr.  Lee  doubtless  is, 
could  fail  to  understand  the  drift  of  the  letter  of  the 
loth  of  December,  or  to  see  that  the  administrator 
was  asking  the  governors  to  refuse  to  their  consent  on 
account  of  the  great  advantage  which  such  refusal 
would  be  to  him ;  and  also  the  advantage  which  he 
suggests  it  would  be  to  the  governors.  And  I  cannot, 
as  a  matter  of  common  sense,  refuse  to  connect  the 
refusal  which  promptly  followed  with  the  letter  of 
the  15th  of  Decemb^. 

Bomer,  J.,  was   strud^  with  the  fact  that  Mr. 
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Lee  was  not  called  by  the  plaintifF,  It  appears  to 
me  tbat  it  was  for  the  defendaDts  to  oall  him  to 
rpfate,  if  they  ooold,  the  strong  presumption  arisiog 
from  their  letter,  and  to  show,  if  they  could,  that 
something  other  than  Messrs.  Roscoe  &  Hincks' 
Tf'presentations  induced  the  governors  to  refuse  their 
assent.  It  was  argued  before  us  that  the  letter  of 
the  loth  of  December  was  written  bond  fide  in  the 
interests  of  Mr.  Dunn's  estate.  I  have  no  doubt  that 
it  was.  Bui,  as  Mr.  Neville  pointed  out  in  his 
forcible  reply.  Mr.  Singleton  had  a  duty  to  Mr.  Day 
superior  to  that  to  Mr.  Dunn's  estate,  and  it  was  just 
because  he  was  zealous  in  regard  to  his  duty  to  that 
esf ate  tbat  he  failed  in  his  duty  to  the  person  with 
whom  Mr.  Dunn  had  contract ed. 

But  now  comes  the  question  whether,  on  the  facts 
Si  I  have  found  them,  an  action  lies  at  the  suit  of  the 
pIsintiflP,  and  an  action  in  which  full  damages  can  be 
recovered.  It  is  contended  that  the  case  of  Bain  v. 
FdhergiU  is  a  conclusive  authority  against  such  a 
proposition. 

'Ab  e£Eect  of  the  decision  in  Bain  v.  Fothergill  is,  I 
think,  summed  up  in  saying  that  it  overruled  the 
exception  which  &ie  court  in  the  case  of  Hopkins  v. 
Qrazebrvok  had  sought  to  engraft  on  the  rule  laid 
down  in  the  case  of  Flureau  v.  Thomhill,  What^ 
that  exception  was  may  be  stated  in  the  words  of' 
Lord  Gheuncford  in  his  judgment  in  Bain  v.  Fothergill 
fat  p.  206):  ''The  exception  which  the  court  in 
//opittna  V.  (frazebrook  engrafted  upon  the  rule  in 
Flurmu  v.  Thomhill  has  always  been  taken  to  be 
ihis :  that  in  an  action  for  breach  of  contract  for  the 
ale  of  real  estate,  if  the  vendor  at  the  time  of  enteriog 
into  the  contract  knew  that  he  had  no  title  the 
ponihaser  has  a  right  to  recover  damages  for  the  loss 
of  his  bargain.'*  As  the  law,  therefore,  now  stands, 
Ihmted  damages  only  can  be  recovered  in  an  action 
for  breach  of  contract  for  the  sale  of  real  estate, 
whether  or  no  the  vendor  knows  that  he  had  no  title 
to  the  thins  contracted  to  be  sold.  Lord  Chelms- 
ford, indeed,  in  his  judgment  (p.  207)  was  led  to 
If  gild  the  rule  laid  down  in  Flureau  v.  Thomhill  as 
without  exception.  **  I  tliink,"  he  said,  '*  the  rule  as 
to  the  Umits  witiiin  which  damages  may  be  recovered 
upon  breach  of  contract  for  the  sale  of  real  estate 
most  he  taken  to  be  without  exception.  If  a  person 
eiitflrs  into  a  contract  for  the  sale  of  a  real  estate, 
blowing  that  he  has  no  title  to  it  nor  any  means  of 
aoqniiing  it,  the  purchaser  cannot  recover  damages 
beyond  ue  expenses  he  has  incurred  by  action  for  the 
hresdi  of  the  contract;  he  can  only  obtain  other 
damages  by  an  action  for  deceit." 

But  the  preient  action  is  not,  I  think,  to  be  regarded 
ss  sn  action  for  breach  of  contract  to  sell  the  lease  of 
the  hotel  in  question.  It  is  really  an  action  against 
Mr.  Singleton  for  failing  in  his  duty  to  obtain,  if  he 
codd,  the  consent  of  the  Charterhouse  to  a  transfer. 

I  do  not  think  it  can  be  doubted  that  it  is  the  duty 
<if  a  vendor  to  make  a  good  title  for  his  purchaser  if 
he  Can,  and  certainly  not  to  do  anything  to  impair  or 
spoil  such  titlp.  The  emphatic  words  of  Turner,  L.  J., 
in  Williams  v.  Olenton  have  been  often  referred  to : 
**  The  vf-ndor  is  bound  to  complete  the  contract,  and 
if  he  does  not  take  the  steps  which  are  necessary  to 
enable  him  to  do  so,  he  is  liable  for  damages  upon  the 
contact;  and  heavy  damages  would  be  given  if, 
bavmg  the  means  of  completing  the  sale,  he  should 
dedine  to  take  the  proceedings  necessary  for  the 
pupose."  It  may  perhaps  be  doubted  if  the 
expression  of  opinion  that  the  vendor  is  liable  for 
wiages  upon  uie  contract  does  not  conflict  with  the 
ditta  of  Lord  Chelmsfordy  but  the  expression  of  the 
doty  of  the  vendor  leads  to  no  such  conflict.  In 
Lshmann  v.  MeArthur  Page  Wood,  L.J.,  said  "it 
was  the  duty  of  MeArthur  "  (the  vendor  in  that  case)  [ 


"to  do  his  best  to  obtain  the  landlord's  consent." 
Engel  v.  Fitch,  decided  by  the  Court  of  Queen's  Bench 
and  the  Bxchequer  Ohamber,  appears  to  me  to  be  an 
authority  on  this  point.  In  tnat  case  the  mortgagee 
of  a  house  sold  it  to  the  plaintifF,  the  particulars  of 
sale  stating  that  possession  would  be  given  on  com- 
pletion of  the  purchase.  The  title  was  satisfactory, 
but  the  mortgagor,  who  was  in  possession,  refused 
to  go  out,  and  the  vendors  refused  to  oust  him  by 
ejectment  or  to  complete  the  sale.  It  was  held  that 
the  rule  in  Flureau  v.  Thomhill  did  not  prevent  the 
purchaser  from  recovering  damages  for  the  loss  of  his 
bargain.  It  is  quite  true  that  in  the  judgment  of  KelJy, 
C.B.,  may  be  found  words  which  approve  the  dedsiou 
in  Hopkins  v.  Orazebrook.  But  the  case  of  Fngel  v. 
Fitch  appears  to  me  to  rest  on  ground  quite  di&rent 
from  that  taken  in  Hopkins  v.  Orazebrook,  It  turned, 
not  on  the  knowledge  of  the  vendor  of  his  want  of 
title,  but  on  his  failure  to  do  his  best  to  carry  out  his 
contract. 

Nor  does  the  case  of  Bain  v.  FothergiU  at  all  conflict 
with  this  view  of  the  duty  of  a  vendor.  The  decision 
in  that  case  dearly  does  not.  The  words  of  Lord 
Chelmsford  are,  no  doubt,  very  general,  but  they  may 
be  understood  to  refer  to  the  exception  which  the 
case  of  Hopkins  v.  Orazebrook  sought  to  engraft  on 
the  rule  of  Flureau  v.  Thomhill.  Lord  Hatherley,  on 
the  other  hand,  repeating,  as  I  think,  his  former 
opinion  expressed  in  Lehmann  v.  MeArthur,  said, 
referring  to  the  case  of  Engel  v.  Fitch :  "  The  vendor 
in  that  case  was  bound  by  his  contract,  as  every 
vendor  is  bound  by  his  contract,  to  do  all  that  he 
could  to  complete  the  conveyance.  Whenever  it  is  a 
matter  of  conveyancing,  and  not  a  matter  of  title,  it 
is  the  duty  of  the  vendor  to  do  everything  that  he  is 
enabled  to  do  hj  force  of  his  own  interest,  and  also 
by  force  of  the  mterest  of  others  that  he  can  compel 
to  concur  in  the  conveyance."  But  it  should  be 
added  that  his  lordship  proceeded  to  express  a  doubt 
whether  in  Engel  v.  Fitch  damages  were  properly 
given  in  resoect  of  t^e  loss  of  the  contract.  It  can- 
not, I  think,  be  said  that  the  House  of  Lords  in 
Bain  v.  Fothergill  overruled  the  case  of  Engel  v. 
Fitch. 

I  am  of  opinion  that  in  the  present  case  the  vendor's 
representative  distinctiy  fail^  in  his  duty  to  do  his 
best  to  obtain  the  lessors*  consent.  Indeed  he  went 
further,  and,  as  I  think,  prevented  that  consent  from 
being  given.  I  can  see  no  reason  why  he  is  not 
liable  to  an  action  for  this,  and  why  in  such  an  action 
damages  should  not  be  awarded  to  compensate  the 
plaintiff.  Now,  what  are  the  damages  in  the  present 
case  ?  They  are  not,  I  think,  exactly  tiie  damages  for 
the  plaintifiTs  loss  of  bargain  in  respect  of  this  hotel. 
It  is  true  that  the  defendant  did  not,  and  could  not, 
complete  Dunn's  contract  to  sell  the  hotel  with  the 
bar,  but  this  did  not  arise  from  the  refusal  of  the 
Charterhouse  to  accept  the  plaintiff  as  a  tenant,  but 
from  the  terms  of  the  lease  to  the  vendor.  What 
happened  was  that  the  plaintiff  accepted  the  positiou 
that  he  could  not  have  the  hotel  with  the  bar,  and  in 
consequence  brought  an  action  for  specific  performance 
with  compensation  for  the  loss  of  the  bar.  It  was  in 
consequence  of  and  in  order  to  defeat  this  action  that 
Singleton,  as  I  think,  resorted  to  the  plan  of  getting 
the  Charterhouse  to  refuse  to  take  the  plaintiff  as 
tenant,  and  the  result  of  the  refusal  necessarily  was 
that  the  action  was  rendered  abortive.  I  think  that 
the  defendant  is  liable  for  the  consequences  of  his 
conduct,  such  consequences  being  that  the  plaintiff 
lost,  not  the  hotel  with  the  bar,  but  a  successful 
result  to  his  action — that  is  to  say,  a  decree  of  specific 
performance  with  compensation.  It  seems  that  the 
hotel  witiiout  the  bar  has  been  sold  far  a  larger  sum 
than  the  plaintiff  agreed  to  give  for  it  with  the  bar. 
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and  this  fact  will  be  material  in  estimating  the 
amount  of  the  damages. 

I  think,  therefore,  that  the  judgment  of  the  oourt 
below  must  be  rerersed,  and  judsment  entered  for 
the  plaintiff,  with  an  inquiry  as  to  damages  estimated 
on  the  principle  which  I  haye  indicated. 

Appeal  allowed. 

Solicitors,  W.  B.  Glaaier;  Boacoe  &  Hincks. 


From  Q.  B.  Div.  ) 
(A.  L.  Smith,  Bigby,  and  [ 
Vaughan  Williams,  L.J  J.) ) 


July  3,  1899. 


EiVEB  BiBBLS  Joint  Oommitteb  v,  Halliwell. 
Same  v,  Shobbook.  (a.) 

River — Pollution— Putrid  solid  matter— Right  of  im- 
pounding or  diverting  water — Rivera  Pdlution  Act, 
1876  (39  &  40  Vict.  c.  75),  as.  2,  17,  20. 

The  defendant  had  been  for  many  yeara  the  owner  of 
weaving  sheds  on  the  bank  of  a  river,  and,  before  the 
passing  of  the  Rivers  Pollution  Act,  1876,  had  acquired 
a  right  of  diverting  and  impounding  water  for  the 
purpose  of  his  business.  The  water  higher  up  the  stream- 
contained  vegetable  refuse,  which,  if  it  had  been  allowed 
to  flow  along  the  natural  course  of  the  river,  would  not 
have  become  pxUrid.  But  when  it  settled  in  the  defend- 
ants impounding  reservoir  it  became  putrid,  and,  when 
the  reservoir  was  periodically  cleared  out  by  opening 
sluices,  the  effluent  contained  the  vegetable  refuse  which 
had  so  become  putrid.  The  effluent  consisted  of  97*6 
per  cent,  of  water  and  2*4  of  solid  matter.  Proceedings 
having  been  taken  against  the  defendant,  in  which  it  was 
alleged  that  he  put  putrid  solid  matter  into  the  river 
contrary  to  the  provisions  of  section  2  of  the  Rivers 
PolhUion  Act,  1876, 

Held,  that  the  defendant  was  protected  from  liability 
under  the  Act  by  section  17. 

Held,  also  {by  A.  L.  Smith  and  Bigby,  L.  JJ.},  that 
the  iruxtter  put  into  the  river  by  the  defendant  was  not 
solid  matter. 

Per  Vaughan  Williams,  L.J. — Quaare,  whether  the 
proper  time  for  considering  whether  the  matter  was  solid 
was  not  the  moment  of  commencing  the  operation  of 
flushing  rather  than  the  moment  when  the  matter  came 
into  contact  with  the  stream. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Lord  Bussell  of  EiUowen,  C.J.,  and  Wills,  J.)  on  the 
hearing  of  an  appeal  in  two  actions  brought  in  the 
Blackburn  County  Court  by  the  Joint  Committee  of 
the  Biyer  BibUe  under  the  Bivers  Pollution  Act, 
1876. 

The  plaintiffs  alleged  that  the  defendant  in  each 
action  put  or  caused  to  be  put  or  to  fall,  or  knowingly 
permitted  to  be  put  or  to  fall  or  to  be  carried  into 
the  Biyer  Darwen  certain  putrid  solid  matter,  so  as  to 
interfere  with  its  due  flow  and  to  pollute  its  waters, 
contrary  to  the  provisions  of  section  2  of  the  Bivers 
Pollution  Act,  1876,  and  tiiey  claimed  against  the 
defendant  in  each  action  an  order  under  section  10 
requiring  him  to  abstain  from  the  commission  of  any 
further  offence  against  the  Act,  and  an  order  requiring 
him  to  perform  Us  duty  in  the  premises  in  manner  to 
be  spe(nfled  in  such  last-mentioned  order,  and  with 
such  conditions  and  directions  for  carrying  it  into 
effect  as  to  the  court  should  seem  meet. 

The  defendant  Halliwell  was  and  had  been  for 
many  years  the  owner  of  weaving  sheds  worked  by 
steam  power  on  the  banks  of  uie  Biver  Darwen. 

(a.)  Beported  by  F.  G.  BucEJBB,  Esq.,  Barrister- 
at-Law. 


Higher  up  tiie  stream  there  were  a  considerable 
number  ox  manufactories  of  paper,  which  discharged 
vegetable  refuse  into  the  river.  Before  the  passing  of 
the  Bivers  Pollution  Act,  1876,  Halliwell  had 
acquired  a  right  to  divert  water  from  the  river  for  the 
purposes  of  his  business  by  means  of  a  goit.  The 
water  passed  through  the  goit  into  a  large 
impoun^g  reservoir,  where  it  was  allowed  to 
settle,  and  it  was  then  let  into  a  amaller 
reservoir  for  the  purpose  of  condensation.  It 
was  necessary  to  clear  out  the  larger  reservoir  from 
time  to  time  in  order  to  prevent  it  silting  up,  and  the 
practice  was  on  Saturdays  to  open  three  sluioes  and 
let  the  water  flow  through  the  reservoir  and  out  into 
the  stream.  If  the  vegetable  refuse  from  the  paper 
manufactories  had  been  allowed  to  flow  along  the 
natural  course  of  the  riyer  it  woold  not  have  become 
putrid.  But  when  it  settled  at  the  bottom  of  the 
reservoir  it  did  become  putrid,  and,  when  the  sluioes 
were  opened,  the  effluent  contained  the  yegetable 
refuse  which  had  so  become  putrid.  The  defendant 
did  not  add  any  solid  matter  to  the  water  in  the 
reservoir,  but  only  let  the  contents  of  the  reservoir 
flow  out.  Spades  and  shovels  were  used  to  stir  up 
the  deposit  at  the  bottom  of  the  reservoir,  but  the 
only  effect  of  this  was  to  dear  out  the  reservoir  more 
quickly.  The  effluent  consisted  of  97*6  per  cent,  of 
water  and  2.4  per  cent,  of  solid  matter. 

The  facts  in  the  other  action  were  substantially  the 
same. 

The  coimty  court  judge  gave  judgment  for  the 
defendant  in  each  case,  being  of  opinion,  first,  that 
the  efflaent  was  not  ''solid  matter"  within  the 
meaning  of  section  2  of  the  Bivers  Pollution  Act, 
having  regard  to  the  definition  in  section  20;  and 
secondly,  that  the  defendants  were  protected  by 
section  17. 

Section  2  of  the  Bivers  Pollution  Act,  1876,  enacts 
that  **  Every  person  who  puts  or  causes  to  be  put  or  to 
fall  or  knowingly  permits  to  be  put  or  to  fall  or  to  be 
carried  into  any  stream,  so  as  ...  to  interfere 
with  its  due  flow  or  to  pollute  its  waters,  the  solid 
refuse  of  any  manufactory,  manufacturing  process 
or  quarry,  or  any  rubbish  or  cinders,  or  any  other 
waste  or  any  putrid  solid  matter,  shall  be  deemed 
to  have  committed  an  offence  against  this  Act." 

By  section  17,  *'This  Act  shall  not  apply  to  or 
affect  the  lawful  exercise  of  any  rights  of  impounding 
or  diverting  water." 

By  section  20,  *'In  this  Act,  if  not  inconsistsnt 
with  the  context  .  .  .  'solid  matter'  shall  not 
include  particles  of  matter  in  suspension  in  water." 

The  Divisional  Court  affirmed  the  judgment  of  the 
county  court  judge. 

The  Joint  Committee  of  the  Biver  Bibble  appealed. 

0.  A.  Gripps,  Q.C.,  and  F.  H.  Mdlor,  for  the 
appellants. 

Joseph  Walton,  Q.C.,  and  Danckwerts,  for  the 
respondents. 

A.  L.  Smith,  L.J.— I  am  of  opinion  that  this  case 
may  be  decided  in  favour  of  the  respondents  either 
under  section  2  coupled  with  section  20,  or  under  section 
17.  The  charge  against  them  is  that  they  have  pat 
putrid  solid  matter  into  the  Biver  Darwen,  No  doaht 
the  matter  which  they  put  into  the  river  was  putrid 
and  polluted  the  river.  But  was  it,  at  the  time  whea 
they  put  it  into  the  riyer,  solid  matter?  Having 
putiid  solid  matter  at  the  bottom  of  the  reservoir  was 
not  an  offence  against  the  Act.  What  constitutes  an 
offence  a^fainst  the  Act  is  putting  putrid  solid  matter 
into  a  river.  I  am  not  sure  that  this  was  ever 
solid  matter  at  all,  but  the  evidence  deariy 
shows    that     at    the    time    when    it     was    pa< 
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into  the  river  it  was  not  solid.  I  should  come 
to^  this  conclusion  independently  of  section  20.  I 
think  the  judgment  of  the  Divisional  Court  on  this 
point  was  right.  I  also  think  the  judgment  was 
right  as  to  section  17.  The  respondents  have  for 
years  heen  carrying  on  their  business  and  exercising 
their  right  of  impounding  for  the  purpose  of  getting 
dear  water,  and  in  my  opinion  they  are  within  the 
protection  of  section  17.  The  appeal  must  therefore 
he  diBmissed. 

BiGBY,  li  J.,  concurred. 

Yauohait  Williams,  L.J.~I  agree  that  the  appeal 
ahonld  be  dismissed.  Bat  I  prefer  to  rest  my  decision 
on  section  17.  As  to  section  2, 1  am  inclined  to  think, 
for  my  part,  that  the  time  with  regard  to  which  we 
ought  to  consider  whether  the  matter  was  solid,  is  the 
moment  of  commencing  the  operation  of  flashing, 
and  that  a  case  might  well  be  within  the  Act  though 
the  matter  had  ceased  to  be  solid  when  it  was  brought 
iuto  contact  with  the  stream. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Ridsdaie  tk  Son,  for 
F.  C.  Hulton,  Preston. 

Solicitors  for  the  respondent  Halliwell,  Ilalliwell  & 
Hallitcdl,  Darwen. 

Solicitors  for  the  respondent  Shorrock,  Pritchard  & 
Englefieldf  for  C\  Costeker,  Darwen. 


3Qtg(  Otouct  of  Jfustice. 

S;Jj:}  July  21;  Aug.  3,  9, 1899. 

Waltsbs  and  Othbbs  v.  Gbebn  and  Othebs.  (a.) 

Trade  union  —  Strike  and  Jock-out — *' Watching  or 
besetting  ** — Interlocutory  injunction — Conspiracy  and 
Ptotedion  of  Property  Act,  1876  (38  A  39  Vict.  c.  86), 
w.  3,  7 — Practice — Joinder  of  parties — R.  8.  0,,  ord, 
16,TT.  1,  4,  11. 

The  eight  defendants,  who  were  officials  of  various 
trades  unions^  met  men  who  had  been  brought  over  by  the 
plaintiffs  under  contracts  from  Ireland  to  replay  work' 
men  on  strike,  at  the  railway  station  of  their  destination^ 
and  persuaded  many  of  them  to  have  the  place  or  to 
ftfust  to  work  for  the  plaintiffs.  The  seven  plaintiffs 
were  teveral  master  builders  and  members  of  a  master- 
builders*  association. 

Held,  (1)  that  the  action  was  properly  constituted,  since 
the  seven  plaintiffs  were  suing  the  eight  defendants  on 
one  and  the  same  series  of  transactions  and  to  determine 
a  question  of  combination  ;  (2)  that  the  acts  complained 
of  in  two  out  of  the  eight  cases  were  a  **  watching  or 
besetting  **  within  the  meaning  of  section  7  of  the  Con- 
spiracy Act,  1875 ;  and  an  injunction  was  granted  in 
those  two  cases  accordingly. 

Chamock  v.  Court,  47  W.  R.  633,  [1899]  2  Ch.  35, 
follGwed. 

This  was  a  motion  to  restrain  the  defendants  from 
watching  or  besetting  any  railway  station  in  Hull  or 
elsewhere  or  the  works  of  the  plaintiffs  or  any  of  them 
or  the  approaches  to  any  such  station  or  works  or  any 
place  where  any  persons  employed  or  about  to  be 
employed  by  or  working  or  intending  to  work  for  the 
plaintrfib  or  any  of  them  resided  or  worked  or  happened 
to  be,  for  the  purpose  of  persuading  such  persons  not  to 

(a.)  Beported  by  Wabwick  H.  Dbapeb,  Esq., 
Barrister-at-Law. 


work  or  abstain  from  working  for  the  plaintiffs  or  any 
of  them  or  for  any  other  purpose  than  to  obtain  or 
communicate  information.  A  preliminary  question 
was  raised  on  the  hearing  of  the  motion  as  to  whether 
the  action  was  properly  constituted,  and  that  led  to  his 
lordship  directing  a  statement  of  claim  to  be  delivered ; 
this  now  came  before  him  and  was  said  by  his  lordship 
to  state  very  clearly  the  cause  of  action  which  the 
plaintiffis  claimed  and  to  enable  him  to  deal  with  great 
facility  with  that  objection. 

The  plaintifb  were  master  builders  carrying  on  their 
businesses  at  Hull  and  were  members  of  the  master 
builders'  association  there. 

The  defendants  were  officials  of  the  various  trades 
unions  at  Hull  and  also  of  a  federation  called  the  Hull 
Building  Trades'  Federation,  which  was  a  union  of 
unions  connected  with  Hull.  It  appeared  that  in  the 
early  part  of  the  present  year  there  arose  a  labour 
dispute  in  the  buildiog  trade,  and  as  a  result  a  large 
number  of  men  employed  either  struck  or  were  locked 
out.  In  order  to  replace  the  services  .of  the  workmen 
so  lost  the  plaintiffs,  the  masters,  imported  workmen 
from  Belfast  in  Ireland.  These  men  entered  into 
contracts  with  an  agent  of  the  masters  that  they 
would  go  to  Hull  and  work  as  non-union  men  for 
twelve  months  for  such  firms  belonging  to  the 
masters'  union  as  the  masters'  association  should 
specify,  and  in  other  cases  as  a  particular  member  of 
that  body  should  specify.  In  this  connection 
paragraphs  9  and  10  of  the  statement  of  claim  were 
miportant  Paragraph  9  said:  ''The  defendants 
having  ascertained  that  the  masters'  association  were 
bringing  workmen  from  other  places  to  Hidl  to  fill 
the  positions  vacated  by  the  men  on  strike  or  locked 
out  as  aforesaid,  thereupon  with  the  intention  of 
injuring  the  plaintiffs  and  other  members  of  the 
masterr  association  in  their  trade  and  business,  and 
thereby  compelling  the  plaintiffs  and  the  other 
members  of  the  association  to  accept  the  terms  of  the 
unions,  and  to  conduct  their  respective  businesses  in 
accordance  with  the  requirements  of  the  unions, 
wrongfully  and  wiUiout  lawful  excuse  combined  and 
conspired  together  to  watch  and  beset,  or  cause  or 
procure  to  be  watched  and  beset  railway  stations  and 
other  plae^s  where  workmen  brought  to  Hull  by  the 
masters'  association  as  aforesaid,  or  other  non-union 
men  employed  or  about  to  be  employed  by  the 
plaintiffs  or  some  or  one  of  them  might  happen  to 
be,  and  the  approaches  thereto  respectively,  for  the 
purpose  of  persuading  or  otherwise  inducing  such 
workmen  not  to  work  or  to  cease  working  for  the 
plaintiffs  or  any  of  them  or  any  other  member  of  the 
masters'  association."  Paragraph  10  continued: 
"  In  furtherance  and  execution  of  the  said  combina- 
tion and  conspiracy,  the  defendants  wrongfully  and 
without  legal  authority  did,  or  caused  to  be  done,  the 
several  overt  acts,  of  which  particulars  are  stated  in 
the  next  succeeding  paragraph  hereof,  for  the  purpose 
of  persuading  or  otherwise  inducing  workmen 
brought  to  Hull  by  the  masters'  association  as  afore- 
said, or  other  non-imion  workmen  working  or 
intending  to  work  for  the  plaintiffs  or  any  of  them, 
or  any  other  members  of  the  masters*  association,  and 
did  in  fact  persuade  or  induce  many  of  such  workmen 
to  leave  Hull  or  refuse  or  cease  to  work  for  the 
plaintiffs  or  any  of  them  or  any  other  member  of  the 
masters'  association,  by  reason  whereof  the  plaintiffs 
have  been  much  hindered  and  interfered  with  in  the 
lawful  conduct  of  their  respective  businesses,  and 
have  respectively  suffered  serious  loss  and  damage." 
Paragraph  11  gave  particulars  of  the  overt  acts 
complained  of. 

Upjohn,  Q.C,  and  R.  J,  Parker,  for  the  plaintiffs, 
said  that  the  torts  in  respect  of  which  the  defendants 
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were  sued  were  not  separate,  bat  were  acts  of  con- 
spiring  together  within  the  meaning  of  section  7  of 
the  Conspiracy  and  Protection  of  Property  Act,  1875 : 
Lyons  v.  WilkiM,  47  W.  E.  291,  [1899]  1  Ch.  255 ; 
aho  see  Clerk  &  lindsell,  Law  of  Torts  (2nd  ed.).  p- 
53 :  "  PersoDs  Hre  said  to  be  joint  tortfeasors  when 
their  respective  shares  in  the  commission  of  the  tort 
are  done  in  furtherance  of  a  common  design."  The 
effect  of  ord.  16,  rr.  1,  4,  and  11,  is  that  where  A., 
B.,  and  C.  are,  for  example,  joint  trustees  in  X.  trust, 
and  A.  and  B.  also  joint  trustees  in  Y.  trust,  if  A., 
B.,  and  C.  are  sued  jointly,  the  case  to  succeed  must 
be  proved  against  all  three.  Here,  the  real  injuria 
is  the  commoo  design  to  put  pressure  on  the  plaintiffs 
which  is  unl-ftwful:  Flood  v.  Jackson^  43  W.  B. 
453,  [1895]  2  Q.  B.  21.  There  is  a  combination  in 
overt  acts :  Gregory  v,  Duke  of  Brunswick^  1  Car.  &  Kir. 
24 ;  Mogul  Skamahip  Co.  v.  McGregor,  40  W.  E.  337, 
[1892]  A.  C.  25;  Skinner  v.  Gunton.  1  Williams's 
Saunders,  2C9 ;  Drincqhier  v.  Wood,  47  W.  E.  252, 
[1899]  1  Ch.  393;  Goiver  v.  Oouldridge,  46  W.  E. 
214,  [1898]  1  Q.  B.  348.  It  is  not  necessary  to 
prove  everything  against  everybody;  the  court  is 
competent  to  direct  a  separate  assessment  of  damages 
in  the  different 


(/.  D,  Crawford,  for  six  of  the  defendants,  said  that 
the  acts  complained  of  were  distinct  acts  committed 
against  distinct  plaintiffs  on  distinct  occasions,  and 
that  therefore  seven  plaintiffs  could  not  be  joined 
in  the  one  action  in  accordance  with  order  16 : 
SmuHhwaite  v.  Ilannay,  43  W.  E.  113,  [1894]  A.  C. 
494.  That  this  order  was  not  passed  for  the  purpose 
of  dealing  with  distinct  cases  of  tort  has  been  shown 
in  Hadler  v.  Great  Western  Railway  Co,,  45  W.  E.  51, 
[1896]  A.  C.  450 ;  Thompson  v.  London  County  Council, 
47  W.  E.  433,  [1899]  1  Q.  B.  840 ;  Gower  v.  Couldridge. 
The  terms  of  sections  3  and  7  of  the  Conspiracy  Act, 
1875,  make  clear  the  importance  of  keeping:  the  actions 
separate.  An  action  in  which  seven  plaint^s  and  eight 
defendants  are  joined  makes  fifty-six  issues.  Where 
the  defendants  are  joint  tortfeasors,  Uiat  does  not 
give  a  cause  of  action  to  joint  plaintiffs:  Allen  v. 
Flood,  46  W.  E.  258,  [1898]  A.  C.  1 ;  Mo^/ul  Steamship 
Co,  V.  McGregor ;  Ilutchins  v.  Hutchins,  tr.  E.  10  Eq. 
453,  25  W.  E.  Dig.  10. 

Stewart  Smith,  for  defendants  Hall  and  Cuttill, 
officials  of  the  Carpenters'  and  Joiners'  Association, 
said  that  there  was  no  evidence  that  they  were  agents 
of  the  other  deftndanis,  or  that  they  authorized  the 
acts  of  the  other  defendants. 

Au|.  9.~Stiblino,  J.,  stated  the  facts  and  con- 
tinued :  In  order  to  ascertain  whether  the  action  is 
properly  constituted,  let  me  consider  what  would  be 
the  case  if  a  single  plaintiff  were  suing  all  these 
defendants.  It  appears  to  me  that  the  allegations 
contained  in  paragraphs  9  and  10  of  the  statement  of 
claim  (set  out  above)  amount  to  this,  that  the  defen- 
dants jointly  committed  a  series  of  illegal  acts 
causing  damage  to  the  plaintiffs.  Therefore  what  is 
alleged  is  a  joint  cause  of  action.  In  my  judgment, 
therefore,  the  case  is  distinguishable  entirely  from 
the  case  of  Sadler  v.  The  Great  Western  Railway, 
which  on  tbis  point  was  relied  on.  The  decision 
there  was  on  claims  for  damages,  and  it  was 
held  that  such  claims  against  two  or  more  defen- 
dants in  respect  of  &eir  several  liability  for 
separate  torts  cannot  be  combined  in  one  action. 
The  present  case  is  not  one  of  suing  several  defend- 
ants on  account  of  several  liability  for  several  torts, 
but  jointly  in  respect  of  their  acts.  Lord  Davey  in 
his  judgment  in  Sadler  v.  Great  Western  Railway  Co,, 
at  p.  456  of  [1896]  A.  C,  puts  it  thus:  "  I  beUeve 
there  is  not  a  scintilla  of  allegation,   nor    was  it 


intended,  as  the  appellants'  counsel  fairly  said,  to 
state  in  Uie  statement  of  claim  that  there  was  any- 
thing  else  than  a  separate  cause  of  action — that  there 
was  anything  like  a  joint  cause  of  action,  or  a  joint 
action  of  any  kind  on  behalf  of  the  defendants." 
In  this  case  the  allegations  are  of  a  totally  different 
kind.  Then,  if  I  may  make  a  few  remarks  as  to  what 
the  result  would  be  supposing  that  it  were  not 
established  that  all  the  defendants  have  committed 
the  acts  complained  of,  I  think  the  authorities  to 
which  I  was  referred — viz..  Skinner  v.  Gunton; 
Savile  v.  Roberts,  1  Ld.  Eay.  374,  at  p.  379 ;  Muriel 
V.  Tracy,  6  Affod.  169— show  that  even  if  the  result 
of  the  trial  be  that  some  only  of  the  defendants  are 
shown  to  have  committed  such  acts,  judgment  may 
be  recovered  against  them,  and  even  against  one  of 
them.  I  do  not  at  all  speculate  on  the  result  of  the 
evidence  at  the  trial;  it  is  obvious  that  difficulties 
may  arise  in  proving  joint  acts.  It  is  enough  to 
state  now  that  the  action  is  brought  in  respect  of 
joint  acts. 

Then  the  next  question  is  whether  the  plaintiffii 
can  properly  combine  in  bringing  this  aottoo. 
That  depends  on  the  effect  of  the  recent  modifi- 
cation of  ord.  16,  r.  4.  As  it  now  stands  it  runs 
thus :  '*  All  persons  may  be  joined  in  one  action  as 
plaintiffs  in  whom  any  right  to  relief  in  respect  of 
or  arising  out  of  the  same  transaction  or  series  of 
transactions  is  alleged  to  exist,  whether  jointly, 
severally,  or,  in  the  alternative,  where,  if  such  persons 
brought  separate  actions,  any  common  question  of  law 
or  fact  would  arise."  The  meaning  of  that  rule  was 
considered  by  the  Court  of  Appeal  in  Stroud  v. 
Lawson,  46  W.  E.  626,  [1898]  2  Q.  B.  44.  where 
Chitty,  L.  J.,  says :  "  It  is  necessary  that  both  these 
conditions  should  be  fulfilled — that  is  to  say,  that 
the  right  to  relief  alleged  to  exist  in  each  plaintiff 
should  be  in  respect  of  or  arise  out  of  the 
same  transaction,  and  also  that  there  should 
be  a  common  question  of  fact  or  law  in 
order  that  the  case  may  be  within  the  rule." 
I  then  ask.  Are  these  two  conditions  fulfilled  ?  It 
seems  to  me  that  they  are,  because,  firstly,  the  rig^ht 
to  relief  as  alleged  here  to  exist  arises  out  of  the 
same  series  of  transactions ;  secondly,  there  has  been 
a  question  of  fact  as  well  as  law — viz.,  whether  all 
those  acts  were  done  in  pursuance  of  a  combination 
so  as  to  make  the  defendants  jointly  responsible  in 
respect  of  them. 

Now,  passing  by  the  objection  to  the  constitu- 
tion of  the  action,  we  come  to  the  question  of  the 
plaintiff*s  legal  rights.  On  that  I  propose  to  say 
very  little.  The  law  is  settled  to  a  great  extent 
in  the  case  of  Lyons  v.  Wilkins.  That  action  was 
based  on  section  7,  sub-section  4,  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  which  runs  as 
follows:  ** Every  person  who,  with  a  view  to  compel 
any  other  person  to  abstain  from  doing  or  to  do  any 
act  which  such  other  person  has  a  legaliight  to  do  or 
abstain  from  doing,  wrongfully  and  without  legal 
authority"  {inter  alia)  "(4)  wcttohes  or  besets  the 
house  or  other  place  where  such  other  person  resides 
or  works,  or  carries  on  business,  or  happens  to  be. 
or  the  approach  to  suah  house  or  place  ..." 
shall,  on  conviction,  be  liable  to  certain  penalties. 
Then  follows  a  proviso  :  **  Attending  at  or  near 
the  house  or  place  where  a  person  resides  or  works,  or 
carries  on  business,  or  happens  to  be,  or  the  approach 
to  such  house  or  place,  in  order  merelv  to  obtain  or 
communicate  information,  shall  not  be  deemed  a 
watching  or  besetting  within  the  meaning  of  this 
section."  I  will  read  a  few  words  from  &e  judg- 
ment of  Chitty,  L.J.,  in  that  case,  where  he  says : 
**  To  bring  a  case  of  watching  and  besetting  within 
the  section  it  must  be  shown  that  the  watching  or 
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besettiDg  was  done  with  a  view  to  oompel  the  person 
to  abstain  from  doing  or  to  do  any  act  whion  such 
person  has  a  legal  right   to  do    or    abstain    from 
doing.'*     As  to  that,  the  allegations  tend  to  show 
that  the  acts  here  were  done  with  a  view  to  compel 
the  masters,  to  act  in  accordance  with  the  views 
of  the  trades  unions  and  not  in  accordance  with 
those   they  think  fit  to  adopt,   these  views  being 
perfectly  legal  and  not  otherwise  objectionable.   Then 
the  lord  justioe   says:    "It   was   urged   that  the 
watching  or  besetting  mentioned  in  the  fourth  sub- 
section was  not  rendered  unlawful  by  that  section 
where  it  was  done  for  the  purpose  of  persuading 
workmen    to   ahstaln  from  taking  work  from  the 
person  sought  to  be  compelled.    I  cannot  accept  that 
proposition.    I  think  that  when  that  view  is  estab- 
lished the  only  case  in  which  watching  or  besetting  is 
allowed,  or,  in  other  words,  is  not  ludawful,  is  that 
mentumed  in  the  proviso  at  the  end  of  the  section — 
namely,  where  the  attending  at  or  near  the  house  or 
place  where  a  person  resides  or  works,  or  carries  on 
bnsinoM,  or  happois  to  be,  or  the  approadi  to  such 
house  or  place,  is  in  order  merely  to  obtain  or  com- 
municate information.     Attending  in  order  to  per- 
suade is  not  within  the  proviso.*'    So  tiiat  although 
there  may  be  attendance  for  the  purpose  of  com- 
municating information,  there  may  not  be  attendance 
in  order  to  persuade.    As  regards  the  general  nature 
of  the  acts  complained  of,  that  is  very  similar  to  the 
recent  case  of  Chamock  v.  Court    There  is,  however, 
one  point  in  which  the  frame  of  this  action  differs  from 
that    In  thftt  case  all  the  members  of  the  masters' 
ssBodation  were  plaintiffs  in  the  first  instance,  though 
ultimately  some  were  made  defendants.     They  were 
all  present.      The  contracts  which  were  made  here 
with  the  workmen  were    made    on  behalf   of  *the 
masters'    association,    and   the    workmen    were    to 
work  for  snch  members  of  that  body  as  should  be 
qwoified  by  some  member  thereof.    They  were  inter- 
cepted before  they  went  to  work,  or  before  any  member 
had  been  specified,  and  it  is  contended  that  that  does 
not  give  rise  to  damage  to  a  plaintiff  who  had  not  been 
specified.    It  seems  to  me  that  that  is  not  so.     I  tbink 
that  the  men  being  intercepted  so  that  a  particular 
master  lost  the  chance  of  employing  those  narticular 
men  who  were  intercepted,  is  a  sufficient  aamage  to 
enable  the  master  to  sue.    I  pass  then  to  the  question 
whether  Hiere  is  evidence  that  these  defendants  have 
been  guilty  of  the  acts  complained  of.    Now,  lookiog 
at  the  particulars  given  in  the  statement  of  claim, 
there  are  two  defeodants  whose  names  are  very  pro- 
minent—namely,   Tighe    and   Emerson.     The  case 
sgsinst  them  is  most  strongly  urged.    I  begin  first 
with  Tighe,  and  it  seems  to  me  dear  that  he  £m  been 
guilty  of  going  beyond  ttiat  which  has  been  allowed 
by  the  clause  of  the  section  I  have  referred  to.    There 
sre  aeveral  such  acts  to  which  I  might  refer,  but  it  will 
be  solBcient  to  refer  to  one — viz.,  that  which  occurred 
on  the  31st  of  May,  and  which  is  spoken  to  by  the 
witness  J.  Hayes  in  paragraph  10  of  his  afB.davit, 
where  he  says :  *'  On  arriving  we  put  our  boxes  in  the 
parcels  of&ce.    A  number  of  the  men  on  strike  were 
there  and  followed  us  out  of  the  station.    The  man  I 
know  as  Tighe  came  up  and  got  between  McKenna 
snd  me.    He  asked  me  where  we  were  going.    I  said 
we  were  going  to  see  Mr.  Walters.    He  said  he  would 
advise  us  to  come  first  and  see  the  of&cials  of  the  dub. 
He  said  *  I  assure  you  we  will  treat  you  decently  and 
give  you  a  good  dinner,  and  either  find  you  employ- 
ment or sendyou  back  again.'    We  said  it  was  not 
fair  for  Mr.  Walters  to  imx>ort  men  from  Belfast  and 
rob  them  of  their  just  claims."    That  is  not  denied 
specifically.    What  Tighe  says  is  this :  **  I  have  never 
watched  or  beset  or  picket*' d  any  of  the  works  or 
buildings  of  the  ^laintmb  or  any  of  them,  neither  have  | 


I  caused  anyone  else  to  do  so  on  my  behalf ;  further- 
more. I  have  never  been  the  cause  of  a  crowd 
assembling  at  the  railway  stations  or  eke  where  or  the 
cause  of  any  disturbances  that  may  have  arisen, 
neither  have  I  been  at  the  railway  stations  or  else- 
where during  the  dispute  save  and  except  to  obtain  or 
conununicate  information."  That  nmy  be  in  accord- 
ance with  what  took  place  as  stated  by  Hayes.  But 
it  seems  to  me  that  that  is  not  attepding  merely  for 
the  purpose  of  communicating  information,  but 
attending  for  the  purpose  of  persuadiog  or  indncinflp 
men  to  abstain  from  working  for  the  plaintifBB  and 
other  members  of  the  masters  association.  The  next 
case  is  that  of  Emerson.  It  is  dear  again  here  that 
there  are  several  such  acts.  According  to  the  afi- 
davit  of  G.  B.  Thain  in  paragraphs  11  and  12  he  says 
this :  *'  On  the  30th  of  May  I,  with  Clubley  and 
Johnston,  met  a  batch  of  nine  men  coming  from 
Bdfast  by  the  11.30  train.  There  were  then  in  the 
station  over  a  hundred  strike  men,  induding  Tighe 
and  Emerson  and  a  man  called  Noble,  another  of  the 
labourers'  union,  who  were  leading  them.  When  the 
Belfast  men  got  out  of  the  train  they  were  surrounded 
by  the  strikers.  I  have  read  the  sffidavit  by  W.  B. 
Johnston  sworn  herein  on  the  27th  of  June,  1899,  and 
I  corroborate  his  recollection  of  the  cbcumstanoes 
attending  the  arrival  of  these  men.  During  the  con- 
fusion I  got  my  hand  injured  by  trying  to  retain  a 
tool-bag  belonging  to  one  of  the  joiners  who  had 
come  after  the  other  nine  men  had  been  got  into  a 
waggonette  by  the  strike  men.  On  the  following 
day  I  met  the  defendant  Tighe,  and  in  conver- 
sation he  apologized  for  the  rough  and  disorderly 
behaviour  of  his  men  in  the  station  the  previous 
day.  None  of  the  Bdfast  men  were  retained  by 
us  on  this  occasion."  Johnston,  in  paragraph  3 
of  his  affidavit  says,  "  Ten  men  arrived,  induding 
joiners  aud  plasterers.  I  took  hold  of  one  of  the 
joiner's  arms  and  went  with  him  alonff  the  platform 
in  company  with  Thain  and  Clubley  who  went  along 
with  the  other  men.  There  was  a  large  collection 
of  men  who  had  come  into  the  station  in  company 
with  Emerson  and  Tighe,  and  conriderable 
excitement  and  bustie  took  place  along  the  station ; 
we  trying  to  get  the  men  away  and  they  trying 
to  take  the  men  away  from  us."  Then  Walters, 
in  an  affidavit  filed  on  behalf  of  the  plaintiffs,  says  in 
paragraph  10 :  **  On  Wednesday  morning,  the  14th 
of  June  last,  abeut  11  o'clock,  I  was  at  the  Paragon 
Eailway  Station  in  Hull  to  meet  seven  men  who 
were  coming  from  Belfast  sent  by  Mr.  Forster. 
When  in  the  station  I  saw  several  of  the  strike  men 
watching,  induding  the  defendant  Devine,  to  whom  I 
said  *  Good  morning.'  I  then  saw  a  lot  of  other  men 
were  coming  on  to  the  platform  and  I  at  once  went 
to  the  station  master  and  got  him  to  send  a  railway 
policeman,  who  deared  these  men  off  the  platform 
and  ordered  them  out  of  the  station.  As  soon 
as  Devine  got  out  of  the  station  he  ran  off 
as  hard  as  he  could  in  the  direction  of  the  men's  dub 
room,  and  in  about  a  quarter  of  an  hour  some  fifty  or 
sixty  men  more  arrived.  I  left  the  railway  station 
and  drove  on  to  the  Monument  Bridge,  where  I  found 
a  police  sergeant,  who  went  for  me  to  the  central 
Police  Station  and  took  several  policemen  to  the  rail- 
way station,  as  I  fully  expected  there  would  be  a  dis- 
turbance. I  then  went  into  the  town.  I  returned  to 
the  station  later  on  in  order  to  catch  a  train  for  Leeds, 
and  then  foimd  that  the  seven  men  had  arrived  and 
had  been  got  away  by  my  manager,  Mr.  Thain,  and 
my  clerk,  Mr.  Clubley.  When  at  the  platform  barrier 
I  met  defendants  Tighe  and  Emerson.  They  shook 
hands,  and  we  walked  on  to  the  platform  together. 
I  said,  '  This  is  Uke  the  meeting  of  Wellington  and 
Blncher.'    Emerson  said,  '  We  got  three  of  the  men 
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juBt  landed,  and  we  intend  to  have  the  lot.  We've 
been  talking  them  in  the  cab ;  we  shall  get  from  you 
all  the  men  yoa've  got  before  we've  finished.'  I  said, 
*  I  don't  think  you  will,'  to  which  Emerson  replied, 
'I  am  sure  we  shall.'  Emerson  also  said,  *It  is 
costing  you  some  hundreds  of  pounds  getting  these 
men  here^  and  you  cannot  stand  that  very  long,'  to 
which  I  replied,  '  It  is  not  costing  me  anything.  I 
am  acting  as  agent  for  the  Yorkshire  Federation  in 
this  business.'  The  seven  men  were  eventually  got 
away  by  these  men." 

I  cannot  act  on  any  such  view,  for  trades  unions  are 
legal  bodies,  and  primd  facie  their  officers  cannot  be 
presTuned  to  have  authority  to  do  or  sanction  any- 
thing other  than  what  trades  unions  may  lawfully  cio. 
There  was  one  piece  of  evidence  which  was  sought  to 
be  pressed  against  them,  particularly  the  acts  of  the 
defendant  Tigbe.  He  is  what  is  called  '*  a  walking 
delegate  "  of  the  Hull  Builders'  Association.  He  says 
in  his  affidavit,  **  What  I  do  on  behalf  of  my  society 
is  upon  instructions  received."  Another  defendant, 
Flannagan,  the  secretary,  appears  by  the  same 
solicitor.  He  has  made  no  affidavit  denying  the 
truth  of  Tighe's  statement.  Tighe's  affidavit  was 
filed  on  behalf  of  the  defendants  generally.  It  is 
stated  that  Flannagan  ought  to  be  bound  by  Tighe's 
statement,  and  that  he  is  a  party  to  Tighe's  iUegal 
acts  and  sanctioned  them.  Tlutt  seems  too  far  to  go 
from  the  fact  that  they  appear  by  the  same  solicitor  in 
this  particular  action.  Another  point  relied  on  was  that 
large  numbers  assembled  at  the  railway  station  when- 
ever the  imported  workmen  arrived.  It  is  put  very 
forcibly  in  the  affidavit  of  Bray,  who  says  in  paragraph  4 : 
'*  I  say  that  the  importation  of  the  non-union  men  to 
the  city  by  the  master  builders'  association  has  been 
matter  of  common  notoriety  ever  since  the  arrival  of 
the  first  batch  of  men  in  the  early  part  of  May  last, 
and  I  say  that  the  proceedings  which  have  been  taken 
on  the  part  of  the  men  on  strike  to  meet  these  non- 
union men  coming  into  the  city  and  to  induce  and 
intimidate  them  from  carrying  out  the  engagements 
into  which  they  have  entered  with  the  master 
builders  in  Hull  prior  to  their  arrival  have  been 
organized,  and  could  only  have  been  carried  out  by 
and  through  official  action  on  the  part  of  the  several 
men's  unions,  of  which  the  defendants  are  respectively 
officials."  That  would  have  been  denied  by  all  the 
defendants.  Tighe,  in  his  affidavit  in  reply,  says : 
*'  The  union  men  get  to  know  about  all  these  matters 
long  before  the  officials  do,  and  if  the  men,  as 
alleged,  did  try  to  persuade  tbe  non-union  men  from 
working  for  their  respective  masters,  I  say  that  it 
was  without  tbe  knowledge  or  consent  of  the 
officials  of  the  union  of  which  I  am  a  membar." 
It  is  said  that  that  ought  not  to  be  believed.  I 
confess  I  cannot  come  to  that  conclusion.  It  seems 
to  me  perfectly  possible  that  it  may  have  been  as 
stated  by  Bray,  and  that  it  will  so  turn  out  when  the 
cross-examination  gives  more  investigation.  Now  I 
do  not  see  my  way  to  do  that.  The  only  defendants, 
therefore,  against  whom  there  is  a  case  are  Tighe  and 
Emerson.  I  propose  to  grant  an  injunction  against 
them  similar  to  that  which  was  granted  in  Charnock 
V.  Court,  47  W.  E.  634,  [1899]  2  Ch.  35*  The  costs 
to  be  costs  in  the  action.  I  think  I  am  entitled  to 
grant  an  injunction  because  if  at  the  trial  it  is  found 
that  Tighe  and  Emerson  are  the  only  persons  who 

*  Beported  in  47  W.  E.  634;  the  terms  of  the 
injunction  there  granted  were  "  to  restrain  the  defend- 
ants or  their  agents  or  person  authorized  by  them 
from  watching  or  besetting  the  landing  -  stage  at 
Fleetwood,  or  any  other  place  to  which  any  person  or 
persons  employed  or  about  to  be  employ ea  by  the 
plaintifiEs  or  any  of  them  may  be  brought." 


combined  together,  I  can  say  that  according  to  the 
authorities  I  am  entitled  to  give  judgment  against 
them.  As  to  the  other  defendants,  that  must  depend 
on  what  takes  place  at  the  trial. 

Solicitors,  Fred  Jones,   for  J.  W,  Chilman,  Hull; 
BoUit  &  Sons ;  PaUinson  &  Brewer* 


QoZt^^j.  3.  I     '«««  22.  23.  26;  Jnly  6, 1899. 
Barron  v.  Willis,  (a.) 

Solicitor — Married    woman— Gift    to  solicitor's    son — 

Voluntary  deed  by  wife  in  favour  of  husband — Undue 

tw/2wcnce— Onus  probandi. 

Although  a  voluntary  gift  by  a  client  to  his  solicitor 
or  to  a  member  of  the  solicitor's  family  while  the  con- 
fidential relation  exists  cannot  be  supported  wihss  the 
client  liad  competent  and  independent  advice^  the  rule 
ought  not  to  be  applied  in  favour  of  a  plaintiff  who 
denies  the  relationship,  and  against  a  defendant  who, 
except  as  a  friend  of  the  family,  has  only  seen  the 
plaintiff  on  a  few  occasions  in  company  with  persons 
who  admittedly  were  his  clients, 

liles  v.  Terry,  44  W.  R.  116,  [1895]  2  Q.  B,  679, 
distinguished. 

The  relation  of  hitsband  and  wife  is  not  one  of  those 
to  which  the  doctrine  of  Huguenin  v.  Baseley,  14  Ves. 
273,  applies,  and  there  is  no  presumption  that  a  voluntary 
deed  executed  by  a  wife  in  favour  of  her  husband,  arid 
prepared  by  the  husband's  solicitor,  is  invalid. 

Nedby  v.  Nedby,  bDeG,&  Sm,  311 ,  followed. 

Action. 

Tbe  plaintiff,  Mrs.  Annie  Butler  Barron,  wife  of 
William  Barron,  and  formerly  wife  of  Joseph  Willis, 
sought  to  rectify  or  set  aside  a  deed  executed  in  1891, 
to  which  tthe  was  a  party,  and  also  to  obtain  a 
dfclaration  that  the  defendant  Frederick  Herbert 
Skinner  could  not  take  any  benefit  under  the  said 
deed,  inasmuch  as  his  father,  tbe  defendant  WiUiam 
Moore  Skinner,  had  acted  as  her  solicitor  in  the  pre- 
paration of  the  deed. 

In  October,  1889,  the  plaintiff  was  married  to 
Joseph  Willis.  He  was  the  only  son  of  Thomas  Willis, 
who  died  in  April,  1890,  and  of  Ann  Willis,  who  was 
appointed  by  Thomas  Willis  his  sole  executrix  and 
sole  residuary  legatee. 

On  tbe  29th  of  December,  1890,  a  deed  was  executed 
which  was  made  between  Ann  Willis  of  the  first  part, 
Joseph  Willis  of  the  second  part,  the  plaintiff  (then 
his  wife)  of  tbe  third  part,  and  the  defendants  Nicholas 
Willis,  Isaac  Dunn,  and  William  Moore  Skinner  of 
the  fourth  part.  It  recited  that  the  property  of 
Thomas  Willis  consisted  of  the  particulars  mentioned 
in  the  first  three  schedules,  and  that  the  property 
mentioned  in  the  fourth  schedule  belonged  to  Joseph 
Willis.  It  further  recited  that  Ann  Willis  believed 
that  it  was  her  late  husband's  intention  to  revoke  or 
partially  revoke  his  will,  and  to  dispose  of  his  property 
in  favour  of  his  widow  and  son,  and,  with  a  view  to 
carrying  out  in  some  measure  the  wishes  of  the 
testator,  and  also  with  the  object  of  making  pro- 
vision for  Joseph  Willis  and  his  wife  and  any 
future  wife  and  the  lawful  issue  of  Joseph  Willis, 
it  had  been  agreed  between  Ann  Willis  and  Joseph 
Willis  by  way  of  family  arrangement  that  the 
properties  mentioned  in  the  schedules  should  ha 
settled  in  manner  thereinafter  expressed.  The  trusts 
were  during  the  joint  lives  of  Ann  Willis  and  Joseph 
Willis  to  pay  him  £100  a  year,  subject  thereto  to  pay 

(a.)  Beported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 
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the  income  to  Ann  Willis  during  her  life,  and  subjeot 
thereto  there  was  a  protected  life  interest  given  to 
Joseph  Willis,  and  after  his  death  the  trust  was  for 
the  widow  of  Joseph  Willis  during  her  life,  with 
subsequent  trusts  in  favour  of  the  children  or  issue  of 
Joseph  Willis,  and  in  default  of  issue  a  general  power 
of  appointment  by  deed  was  given  to  Joseph  Willis 
and  the  plaintiff  jointly,  and  siu>ject  thereto  a  general 
power  of  appointment  by  deed  was  given  to  the 
STirvivor,  and  subject  thereto  the  property  was 
settled  in  trust  as  to  one  half  for  Nicholas  Willis 
and  as  to  the  other  half  for  Frederick  Herbert 
Skinner,  son  of  the  defendant  William  Moore  Skinner, 
absolutely.  Nicholas  Willis  was  a  cousin  of  Joseph 
WiUis,  and  Frederick  Herbert  Skinner  was  a  great 
friend  of  Joseph  Willis,  and  was  then  under  twenty- 
one  years  of  age. 

In  the  year  1891  differences  arose  between  Joseph 
WDlis  and  his  wife  mainly,  if  not  entirely,  by  reason 
of  the  intemperate  habits  into  which  he  had  fallen. 
On  the  3rd  of  October,  1891,  a  deed  was  executed  by 
Joseph  Willis,  the  plaintiff  (his  wife),  and  Ann 
WilHs,  which  recited  that  the  deed  of  1890  did 
not  in  all  respects  carry  out  the  wishes  of  the 
parties  to  the  family  arrangement,  and  that  it 
bad  been  agreed  that  for  the  purpose  of  varying  the 
trusts  of  the  same  deed  and  of  fully  carrying  out  the 
intention  of  the  parties,  these  presents  should  be 
executed,  the  said  Ann  Willis  concurring  therein  to 
show  her  assent  to  the  same ;  and  the  deed  provided, 
first,  that  tbe  provision  for  the  widow  of  the  said 
Joseph  Willis  during  her  life  should  be  read  and 
construed  as  a  provision  for  the  benefit  of  such  widow 
80  long  only  as  she  should  remain  the  widow  of  the 
said  Joseph  Willis,  and  that  the  words  **  after  the 
decease  of  tbe  survivor"  should  be  read  and  con- 
strued as  "after  the  decease  of  the  survivor  or  the 
marriage  of  the  widow";  and  by  the  same  deed 
Joseph  Willis  and  the  plaintiff,  in  exercise  of  the 
joint  power  of  appointment  vested  in  them  in  case  of 
failure  of  issue,  appointed  that  the  trust  funds  should 
be  held  in  trust  for  such  person  and  in  such  manner 
as  Joseph  Willis  alone  should  by  deed  appoint,  and 
in  default  of  appointment,  and  so  far  as  no  such 
appointment  should  extend,  then  (excluding  tbe 
power  of  appointment  by  a  widow  of  the  said  Joseph 
Willis)  upon  the  trusts  declared  by  the  principal  deed 
of  1890.  Joseph  Willis  died  intestate  and  without 
issue  in  September,  1893. 

By  a  deed  dated  the  2nd  of  August,  1894,  between 
tbe  plaintiff  of  the  first  part,  Ann  Willis  of  the 
second  part,  Frederick  Herbert  Skinner  of  the  third 
part,  and  Nicholas  Willis,  Isaac  Dunn,  and  William 
Moore  Skinner  of  the  fourth  part,  after  reciting 
accurately  the  effect  of  the  deeds  of  1890  and  1891, 
and  that  it  had  been  agreed  by  way  of  family 
arrangement  that  such  further  modification  of 
tbe  trusts  as  was  thereinafter  contained  should 
be  executed,  it  was  witnessed,  and  it  was  thereby 
agreed  and  declared,  and  particularly  the  said 
Ann  Willis,  Nicholas  Willis,  and  Frederick  Herbert 
Skinner  thereby  agreed,  declared,  and  directed 
that  the  direction  contained  in  the  settlement  for 
payment  or  application  of  the  income  of  tbe  trust 
funds  to  or  for  the  benefit  of  the  widow  of  the 
said  Joseph  Willis  during  her  life  should  have  full 
force  and  effect,  and  that  such  income  should  be 
paid  to  the  plaintiff  during  her  life  in  the  same 
manner  as  if  clause  1  of  the  modification  deed  of 
1891  bad  not  been  inserted  therein,  and  in  all  other 
respects  the  deeds  of  1890  and  1891  should  be  and 
were  thereby  confirmed. 

All  the  three  deeds  of  1890,  1891,  and  1894  were 
prepared  by  William  Moore  Skinner  as  solicitor,  with 
die  assistanoe  of  counsel. 


Mrs.  Ann  Willis  died  in  April,  1897.  In  November, 
1897,  the  plaintiff  married  again,  and  on  the  22nd  of 
February,  1898,  the  above  action  was  commenced. 
William  Moore  Skinner  purchased  the  reversionary 
interest  of  his  son  in  one  moiety,  but  with  full  notice 
of  all  circumstances  which  were  said  to  render  the 
deed  of  1891  invalid,  and  his  lordship  pointed  out 
that  he  coidd  not  be  in  any  better  position  than  his 
son. 

Hughes,  Q.G,,  and  Ashton  Cross,  for  the  plaintiff. 

Eve,  Q,C„  Qjnd  Austen-CariTnelh  for  the  defendants 
W.  M.  Skinner  and  F.  Skinner.— The  plaintiff  has 
failed  to  show  that  W.  M.  Skinner  stood  in  a  fiduciary 
relation  to  her  in  regard  to  the  deed  of  1891,  but  on 
the  assumption  that  there  was  a  fiduciary  relation  he 
has  fully  discharged  himself  of  the  burden  so  cast 
upon  him.  As  to  the  benefit  that  came  to  F. 
Skinner  by  the  extinction  of  the  plaintiff's  power 
of  appointment,  she  did  not  execute  the  deed  of 
1891  animo  donandi  as  regarded  F.  Skinner,  and 
cannot  relyon  this  accidental  result  of  an  act  done 
alio  animo.  Oases  where  the  object  of  the  transaction 
was  to  benefit  the  solicitor  or  a  member  of  his 
family  are  not  analagous,  and  do  not  govern  this  case. 

Asthury,  Q.C.,  and  Stokea,  for  the  defendant  Willis. 
—The  only  gift  under  the  deed  of  1891,  regard 
being  had  to  the  state  of  circumstances  at  the  time  it 
was  executed,  was  to  the  plaintiff's  husband,  Joseph 
Willis.  The  property  was  thereby  appointed  in  trust 
for  such  persons  as  Joseph  should  by  deed  appoint, 
and  that  is  in  substance  a  gift  to  Joseph.  The  time 
to  be  regarded  is  the  time  when  the  deed  was  entered 
into,  and  the  non-exercise  by  Joseph  of  the  power 
thereby  given  to  him  is  immaterial.  He  did  not  as 
husband  stand  in  a  fiduciary  relation  to  the  plaintiff, 
and  the  onus  prohanhi  is  on  her  [Nedhy  v.  Nedhy,  o 
De  G.  &  Sm.  377),  and  she  cannot  sustain  it.  In  the 
events  which  happened  the  ultimate  trusts  under  the 
deed  of  1890  took  effect,  and  that  deed  is  not 
challenged  by  the  plaintiff. 

F.  A.  Milne,  for  the  defendant  Dunn. 

Hughes,  in  reply.— The  plaintiff  had  no  independent 
advice  in  the  transactions  resulting  in  the  deed  of 
1891,  and  such  advice  was  essential  to  its  validity  as 
against  her.  Tbe  court  will  not  allow  persons  standing 
in  a  fiduciary  relation  to  another  to  keep  benefits 
from  that  other  acting  without  independent  advice : 
see  Huguenin  v.  Baseley,  14  Ves.  273,  1  W.  &  T. 
Lead.  Gas.  (7th  ed.).  p.  247,  and  notes;  Bridgeman  v. 
Oreen,  2  Ves.  sen.  627,  Wilm.  68.  [Astbury  referred 
to  the  observations  of  Lord  Brougham  in  Hunter  v. 
Atkins,  3  My.  &  K.  113,  at  p.  135.]  In  particular  a 
solicitor  cannot  take  a  gift  for  himself  or  a  member  of 
his  family  from  a  client  without  independent  advice : 
Ooddard  v.  Carlisle,  9  Price  169;  Liles  v.  Terry, 
44  W.  E.  116,  [1895]  2  a  B.  679.  [He  also 
cited  Ehodes  v.  Bate,  14  W.  R.  292,  L.  K.  1  Ch. 
App.  262 ;  Morgan  v.  Minett,  25  W.  R.  744,  6  Ch. 
D.  638 ;  Moxon  v.  Payne,  L.  E.  8  Ch.  App.  881,  22 
W.  E.  Dig.  110;  Ellis  v.  Barker,  20  W.  E.  160,  L.  E. 
7  Ch.  App.  104,  at  p.  108;  Allcard  v.  Skinner,  36 
W.  E.  251,  36  Ch.  D.  145;  Morley  v.  Loughnan, 
[1893]  1  Ch.  736,  41  W.  E.  Dig.  260 ;  De  Witte  v. 
Addison,  80  L.  T.  Eep.  207,  47  W.  E.  Dig.  138 ; 
and  Kempson  v.  Ashhee,  23  W.  E.  38,  L.  E.  10  Ch. 
App.  16.]  As  to  the  relation  of  husband  and  wife, 
Milnea  v.  Busk,  2  Ves.  jun.  488,  p.  498,  points  to  a 
fiduoiuy  relation,  notwithstanding  the  expressions  of 
Lord  Hardwicke  in  Grigshy  v.  Cox,  1  Ves.  sen.  517. 
[Cozens -Habdy,^  J.,  referred  to  Pyhus  v.  Smith,  3 
Bro.  Ch.  Cas.  340.] 

Cur,  adv,  vult. 
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CozBNS-HAiiDYy  J.,  after  stating  the  above  facts, 
proceeded:  The  plaintiff,  by  her  counsel,  alleges 
that  Mr.  W.  M.  Skinner  was  her  solicitor  in  reference 
to  the  deeds  of  1891  and  1894,  or  at  least  that  he  was 
acting  as  her  solicitor  and  confidential  adviser  at 
the  time  when  those  deeds  were  executed ;  that  he 
did  not  in  fact  explain  to  her  that  by  the  deed  of 
1891  she  was  voluntarily  parting  with  a  portion  of 
her  life  interest  and  the  general  power  of  appoint- 
ment which,  in  the  events  which  have  happened,  she, 
as  the  survivor,  would  have  been  entitled  to  exercise 
under  the  deed  of  1890,  and  that  it  was  Mr.  Skinner's 
bounden  duty  to  send  her  to  another  solicitor  by 
whom  she  might  be  advised  as  to  the  propriety  of  the 
transaction;  and  that  under  the  circumstances  the 
deed  of  1891,  except  so  far  as  rectified  by  the  deed  of 
1894,  cannot  stand,  for  Mr.  Skinner's  son  benefited 
by  the  rpleaae  of  the  general  power  of  appointment 
inasmuch  as  his  reversionary  interest  was  thereby 
rendered  less  liable  to  failure.  The  plaintiff  wa« 
examined  and  cross-examined  before  me,  and  I  am 
bound  to  say  that  I  do  not  feel  able  to  rely 
upon  her  testimony  where  she  is  directly  contradicted 
by  other  witnesses.  I  do  not  propose  to  go  in 
detail  through  the  evidence,  but  the  conclusions  at 
which  I  have  arrived  upon  the  disputed  facts  are  as 
follows :  In  the  first  place,  I  think  that  Joseph  Willis 
and  his  mother,  Ann  Willis,  were  both  desirous  that 
the  property  which  came  from  them  should  not  go  to 
''  a  strange  man,"  by  which,  of  course,  was  meant  a 
second  husband  of  the  x^laintiff,  or  to  any  member  of 
her  family,  and  this  desire  was  made  known  to  the 
plaintiff.  She  did  not  deem  this  desire  unreasonable 
or  improper,  and  she  consented  to  give  effect  to  it. 
Joseph  Willis  and  his  mother  thought  that  the  deed 
of  1890  did  not,  in  respect  to  those  matters,  give  effect 
to  their  real  intentions,  though  such  intuitions  had 
not  been  communicated  to  Mr.  Skinner.  He  was 
angry  at  the  suggestion  that  there  was  any  mistake 
on  his  part,  and  unwilling  that  the  deed  should  be 
modified.  In  the  second  place,  I  think  the  deed  of 
1891  was  in  substance  a  transaction  between  the 
plaintiff  and  her  husband.  In  the  third  place,  I  think 
the  nature  and  effect  of  the  deed  of  1891  were 
explained  to  the  plaintiff  on  the  30th  of  September, 
1891,  and  again  on  the  3rd  of  October,  when  it  was 
executed  by  her  and  her  husband,  and  that  on  that 
occasion  Mr.  Skinner  suggested  that  both  of  them 
should  go  to  some  other  solicitor.  In  the  fourth 
place,  I  think  the  deed  of  1894  was  most  carefully 
explained  to  the  plaintiff  prior  to  its  execution,  and  I 
believe  that  she  understood  its  effect,  although  she 
has  now  brought  herself  to  believe  that  it  was  never 
explained  to  her  and  that  she  never  understood  it. 
In  the  fifth  place,  I  think  that  Mr.  Skinner  did  act 
as  the  plaintiff's  solicitor  in  the  matter  of  the  1894 
deed,  which  is  not  complained  of,  but  that  he  did 
not  act  for  her  in  the  matter  of  the  1891  deed. 
Whether  at  that  time  the  relation  of  solicitor  and 
client  existed  between  the  plaintiff  and  Mr.  Skinner 
is  a  matter  of  more  doubt,  which  I  propose  hereaftar 
to  deal  with.  In  the  sixth  place,  I  think  that  no  case 
has  been  made  for  setting  aside  or  rectifying  the  deed 
of  1891,  unless  it  can  be  impeached  on  the  ground  of 
some  fiduciary  relation. 

It  remains  to  consider  the  consequences  which 
follow  from  these  facts.  Now,  it  has  been 
long  settled  that  a  voluntary  gift  by  a  client 
to  his  solicitor  or  to  a  member  of  the  8olicitor*s 
family,  while  the  confidential  relation  exists,  cannot 
be  supported  unless  the  client  had  competent  and 
independent  advice,  and  that  it  is  not  enough  to 
show  that  the  client  understood  what  he  was  doing : 
see  Ooddard  v»  Oarli^le  and  LUea  v.  Terry,  If,  there- 
fore, the  deed  of  1890  had  been  challenged,  I  think 


the  settlors  might  have  set  it  aside,  so  far  as  the 
interest  of  Mr.  Skinner's  son  is  concerned,  if  not 
entirely.  But  no  such  case  is  made  by  the  plaintiff. 
She  claims  under  and  relies  upon  the  deed  of  1890. 
It  is  also  settled  by  authority,  which  binds  me, 
although  text  writers  seem  to  have  adopted  tho 
opposite  view,  that  the  relation  of  husband  and  wife 
is  not  one  of  those  to  which  the  doctrine  of  Ewjitenin 
v.Fcwc^cy  applies.  In  other  words,  there  is  no  presump- 
tion tiiat  a  voluntary  deed  executed  by  a  wife  in  favour 
of  her  husband,  and  prepared  by  the  husband's  solici- 
tor, is  invalid.  The  onus  probandi  lies  on  the  party 
who  impugns  the  instrument  and  not  on  the  party 
who  supports  it.  This  was  dearly  decided  by  Sir  James 
Parker  in  1852  in  Nedby  v.  Nedby,  and  it  accords  with 
what  Lord  Hardwicke  said  in  Grigahy  v.  Cox,  It  is, 
moreover,  consistent  with  the  authorities  which  have 
recognized  the  validity  of  mortgages  by  a  wile  to 
secure  her  husband's  debts,  although  a  similar 
mortgage  by  a  son  just  after  attaiaing  majority  to 
secure  ms  father's  debts  would  not  be  upheld :  see 
Hudson  V.  Garmichael,  2  W.  R.  603,  Kay  613 ;  Pajfrf 
V.  Paget,  46  W.  R.  472,  [1898]  1  Oh.  470;  Baher  v. 
Bradley,  4  W.  E.  78,  7  De  G.  M.  &G.  697 ;  andSatn- 
briggeY,  Browne,  29  W.  R.  782, 18  Ch.  D.  188.  I  think, 
therefore,  that  the  deed  of  1891,  in  so  far  as  it  is  a 
transaction  between  the  plaintiff  and  her  husband, 
Joseph  Willis,  is  a  good  deed.  It  was  strongly  urged 
by  Mr.  Hughes  in  his  very  able  argument  that,  even 
assuming  the  law  to  be  so,  it  does  not  operate  further 
than  to  validate  that  part  of  the  deed  of  1891  which 
gave  to  Joseph  Willis  an  overriding  general  power  of 
appointment  for  his  own  benefit.  But  upon  oon- 
sideration,  I  do  not  think  this  distinction  ought  to 
prevail.  The  release  of  the  general  power  of  appoint- 
ment which  the  plaintiff,  if  she  survived  her  husband, 
would  have  had  under  the  deed  of  1890  was  essential 
to  give  ^ect  to  his  known  desire.  To  reduce  her 
life  interest  to  an  interest  during  widowhood  and  to 
leave  her  a  power  which  she  might  exercise  so  as 
to  enlarge  this  interest  would  have  been  absurd. 
The  continuance  of  her  general  power  of  appoint- 
ment was  inconsistent  with  the  idea  that  no 
strange  man  and  none  of  her  family  should  take  the 
property.  It  was  not  intended  that  these  people 
should  be  cut  out  if,  and  only  if,  the  husband  chose 
to  exercise  his  new  overriding  power  of  appointment. 
I  think  the  true  arrangement  made  between  the 
plaintiff  and  her  husband  in  1891  was  carried  into 
effect  by  means  of  an  exercise  of  the  joint  power  of 
appointment.  A  new  general  power  of  appointment 
was  given  to  the  husband  alone,  and  the  other  general 
powers  contained  in  the  deed  of  1890  were  destroyed. 
This  deed  was  prepared  by  Mr.  Skinner  as  the  hus- 
band's solicitor.  It  cannot  be  impeached  exoept  on 
the  grotmd  of  Mr.  Skinner's  relation  towards  the 
plaintiff.  In  the  view  which  I  take  this  is  not 
material,  the  transaction  b^ng  one  between  the 
plaintiff   and   her   husband,  and   not  between  the 

?laintiff  and  Mr.  Skinner  or  Mr.  Skinner's  son.  Bat 
think  it  right  to  add  this— I  am  not  satisfied  that, 
until  long  after  the  execution  of  the  deed  of^  1891, 
Mr.  Skinner  ever  was  or  acted  as  the  plaintiff^s 
solicitor.  It  is  not  unimportant  to  observe  that  he 
never  made  any  charge  against  her,  and,  although 
solicitors  may  act  gratuitously,  it  is  not  usual 
for  them  to  do  so.  The  plaintiff  herself  more 
than  once  said  in  the  box  that  she  did  not  employ 
Mr.  Skinner  as  her  solicitor,  but  I  prefer  not  to 
rely  solely  upon  her  testimony  on  this  or  on 
any  other  point.  I  have  seen  Mr.  Skinner, 
who  gave  his  evidence  very  fairly.  There  are  five 
occasions  on  which  it  is  said  tiiat  he  acted  as  the  plain- 
tiff's solicitor :  (1)  On  the  12th  of  September,  1890, 
she  came  with  her  husband,  and  there  is  an  entry  in 
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bis  diary,  "  AtteDding  Mr.  and  Mrs.  Joseph  Willis, 
discDMiiiff  and  adviaing.'*  CoDsideriog  that  the 
plaintiff  Cad  cothin^  to  settle,  and  that  Joseph  Willis 
was  his  dient,  I  attach  no  importance  to  this.  (2)  On 
the  16th  of  Octoher,  1890,  the  plaintiff  and  her  husband 
had  a  loDff  conversation  at  Mr.  Skinner's  house,  but  to 
tbis  also  r  attach  no  importance.  (3)  In  the  spring 
of  1891  the  plaintiff  called  upon  Jur.  Skinner  and 
complained  of  her  husband's  conduct,  and  said  she 
thought  she  should  be  compelled  to  separate,  and  asked 
what  would  be  her  position  under  {he  1890  deed  in 
that  event.  He  told  her  it  would  be  for  the  trastees 
to  apply  the  income  as  they  might  think  fit.  I  do  not 
regara  this  as  a  business  interview.  It  was  a  question 
asked  by  the  plaintiff  of  one  who  was  an  intimate  friend 
and  also  a  trustee  under  the  deed.  (4)  On  the  9th  of 
S^temher,  1891,  the  plaintiff  came  with  her  mother- 
in-law,  Mrs.  Ann  Wilks,  and  the  entry  in  Mr.  Skinner's 
diary  is,  "Mri.  Ann  Willis  and  Mrs.  Joseph  Willis. 
Conference  as  to  the  unhappy  differences  between  Mr. 
Joseph  Willis  and  his  wife."  This  was  a  matter  in 
which  Mrs.  Ann  Willis  took  a  deep  interest.  She  was 
Mr.  Skinner*s  client.  (5)  On  the  12th  of  September, 
1891,  tibe  plaintiff  went  with  her  husband  to  Mr. 
Skinner's  office.  I  am  not  prepared  to  say  that  any 
Of  all  of  these  attendances  created  or  evidenced  that 
fidofliary  relation  of  solicitor  and  client  between  Mr. 
Skimier  and  the  plaintiff  to  which  anch  special  dis- 
ahilities  are  attached.  The  rule  of  law  expressed  in 
Liies  V.  Terry  ought  not  to  be  applied  in  favour  of  a 
plaiotiff  who  deniea  the  relationahip,  and  against  a 
defendant  who*  except  as  a  friend  of  the  family,  has 
onlv  seen  the  plaintiff  on  a  few  occasions  in  company 
with  persons  who  admittedly  were  his  clients.  If  Mr. 
Skinner  was  not  the  plaintiff's  solicitor,  I  think 
no  relief  can  be  claimed  on  the  ground  of  bis  being  a 
tnisteeof  the  deed  of  1890.  The  result  is  that,  in  my 
judgment,  the  action  fails,  whether  Mr.  Skinner  was  or 
was  not  the  plaintiff's  solicitor.  The  plaintiff  must 
pay  the  costs  of  the  defendants. 

Judgment /or  the  defendants. 

Solicitors  for  the  plaintiff,  Wynne-  Baxter  ti  Keehle, 
for  Bddon  tk  Aekroyd^  Bradfoid. 

SdHdtors  for  the  defendants*  Siamey  &  Siamey^  for 
Skinner,  Son,  A  Churchy  Sunderland ;  Pateraona,  Snow, 
^ZocDBin,  ds  Kinder,  for  Ranaon,  Nelson,  ds  Moling, 
Sonderland. 


(Darlmg  and  Phillilnore,  JJ.)   }  ^'^^  ®'  ^®^^- 

Ex  parte  Flihk  &  Sons  {AppeUania),  (a.) 

Licensing  law — Beerhouae — Forfeiture  of  licence  by 
cmmdliitm  of  licenaee — Application  by  owner  for  tern- 
porary  aitthon'ty — Diacretion  of  juaticea — Orounda  of 
refusal— Wine  and  Beerhottae  Act,  1869  (32  d;  .33 
Viet,  c.  27),  as.  8,  \9— Licensing  Act,  1874  (37  A  38 
Kid.  c.  49),  s.  13. 

Where  the  holder  of  a  beerhouse  licence  which  has 
fxisUd  before  and  continuously  since  1869  has  forfeited 
his  licence  by  conviction  for  fences  under  section  15  of 
the  Licensing  Art.  1874,  and  the  owner  of  the  premises 
makes  an  application  under  tJiat  section  to  a  court  of 
tumnary  jurisdiction  for  a  temporary  authority  to  carry 
r-n  the  business  until  the  next  special  licensing  sessions, 
the  justices  in  such  court  have  not  a  general  diacretion  to 
Ttfuae  sueh  application,  and  cannot  go  beyond  the  four 
grounds  of  refusal  specified  in  section  8  of  the  Witi^  and 
Beerhouse  Act,  1869. 


(a.)  Eeported  by  Sir  Shkrston  Baxer,  Bart. , 
Barrister-at-Law. 


Case  stated  by  justices  of  the  peace  for  the  borough 
of  Saffron  Walden. 

Prior  and  up  to  the  date  of  the  conviction  herein- 
after mentioned  one  Walter  Peachey,  then  of  the 
Royal  Oak  beerhouse,  was  the  holder  of  a  licence  to 
sell  beer  to  be  consumed  on  and  off  the  said  prenuses, 
with  respect  to  which  premises  such  a  licence  had  been 
in  force  continuously  from  a  date  anterior  to  1869, 
until  the  forfeiture  hereinafter  mentioned. 

On  the  18th  of  February,  1899,  Peaohey  was  for 
the  second  time  convicted  of  selling  spirits  without  a 
licence,  and  thereupon  by  the  operation  of  section  3 
of  the  Licensing  Act,  1872,  he  forfeited  his  right  to 
sell  beer. 

At  a  petty  sessions  (being  a  court  of  summary 
jurisdiction)  held  for  the  borough  on  the  25th  of 
February,  1899,  application  was  made  on  behalf  of 
Messrs.  flinn  &  Sons,  the  owners  of  the  Boyal  Oaik 
beerhouse,  for  authority  under  section  15  of  the 
Licensing  Act,  1874,  to  carry  on  until  the  next 
special  sessions  for  licensing  purposes  the  business  of 
beersellers,  being  the  same  business  as  had  previously 
to  bis  convictions  been  carried  on  by  Peachey  at  the 
Royal  Oak  beerhouse,  but  the  justices  finding  as  a 
fact  that  prior  to  such  application  being  made 
Peachey  bad  been  convicted  for  the  second  time  of 
the  offence  of  selling  spirits  without  a  spirit  licence, 
held  that  they  bad  no  jurisdiction  to  hear  and 
determine  the  application  luidertbe  section,  inasmuch 
as  the  opening  words  of  that  section  limit  the  right 
to  make  such  applications  to  cases  where  a  person  is 
convicted  for  the  first  time,  and  that  any  application 
for  a  licence  for  the  premises  could  only  be  entertained 
at  the  general  annual  licensing  meeting  for  the 
borough. 

However,  upon  a  case  stated  for  the  opinion  of  the 
High  Court,  the  court  (Day  and  Lawrance,  JJ.)  decided 
on  the  8th  of  June,  1899,  that  the  justices  had  juris- 
diction and  remitted  the  matter  to  them  to  hear  and 
determine  the  application  (see  Ex  parte  Flinn  <k 
Sons,  47  W.  R.  697,  [1899]  2  Q,  B.  154).  Accordingly 
on  the  I7th  of  June,  1899,  the  same  was  beard  by 
the  justices  upon  the  merits.  The  applicants  appeared 
by  counsel  who  contended  that  as  the  retail  beer 
licence  was  in  force  on  the  1st  of  May,  1869,  the 
discretion  of  the  justices  was  restricted  to  the  four 
grounds  specified  in  section  8  of  the  Wine  and  Beer- 
house Act,  1869,  notwithstanding  the  forfeiture,  and 
further  that  for  the  purposes  of  section  15  of  the 
Licensing  Act,  1874,  the  licence  was  not  dead. 

The  justices  held,  on  the  authority  of  Reg,  v.  Justices 
of  Hertfordshire,  7  Q.  B.  D.  542,  50  L.  J.  M.  C,  121,  29 
W.  R.  Dig.  119;  and  Freer  v.  Murray,  [1894]  A.  C. 
576,  that  in  order  to  bring  the  case  within  section  8  of 
the  Wine  and  Beerhouse  Act,  1869,  the  licence  must 
not  only  have  been  in  force  on  the  Ist  of  May,  1869, 
but  also  continuously  in  force  down  to  and  at  the  date 
of  the  application,  and  that  as  the  licence  had  by  the 
forfeiture  ceased  to  exist  prior  to  the  application  their 
discretion  was  not  limited  to  the  four  grounds,  and 
after  hearing  evidence  tendered  as  well  on  behalf  of 
the  applidmts  as  of  the  police,  who  strongly  opposed 
the  application,  they  refused  the  application. 

Flynn  &  Sons  appealed  from  this  decision. 

The  question  of  law  for  the  opinion  of  the  court  was 
whether  or  not  on  the  facts  as  stated,  the  justices  were 
entitled  to  exercise  their  discretion  at  large  as  to 
granting  the  application  or  not,  or  whether  they  had 
power  to  refuse  it  only  on  one  of  the  four  grounds 
mentioned  in  section  8  of  the  Wine  and  Beerhouse 
Act,  1869. 

Section  15  of  the  Licensing  Act,  1874  (37  &  38 
Vict.  c.  49),  provides :  *'  Where  any  licensed  person  is 
convicted  for  the  first  time  of  any  one  of  the  Tollowing 
offencea    .     .     .    and  in  consequence  eilJier  becomes 
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personally  disqualified  or  has  his  lioenoe  forfeited, 
there  may  be  made  by  or  on  behalf  of  the  owner  of 
the  premises  an  applioation  to  a  oourt  of  summary 

i'urisdiction  for  authority  to  oarrv  on  the  same 
business  on  the  same  premises  until  the  next  special 
sessions  for  lioensing  purposes,  and  a  further  applica- 
tion to  such  next  special  sessions  for  the  erant  of  a 
licence  in  respect  of  such  premises,  and  for  this 
purpose  the  provisions  contained  in  the  Intoxicating 
Liquor  Lioensing  Act,  1828,  with  respect  to  the  grant 
of  a  temporary  authority  and  to  the  grant  of 
licences  at  special  sessions  shall  apply  as  if  the  person 
convicted  had  been  rendered  incapable  of  keeping  an 
inn,  and  the  person  applying  for  such  grant  was  his 
assignee." 

S^tion  8  of  the  Wine  and  Beerhouse  Act,  1869 
(32  &  33  Vict.  c.  27)  provides :  ''  All  the  provisions 
of  the  said  Act" — that  is,  of  the  Alehouse  Act,  1828 
(9  Geo,  4,  c.  61)—*' as  to  the  terms  upon  which, 
and  the  manner  in  which,  and  the  persons  by 
whom,  grants  of  licences  are  to  be  made 
by  the  justices  at  the  said  general  annual 
lioensing  meeting  .  .  .  shall,  so  far  as  may 
be,  have  effect  with  regard  to  grants  of  certifi- 
cates under  this  Act,  subject  to  this  qualification,  that 
no  application  for  a  certificate  under  this  Act  in 
respect  of  a  licence  to  sell  by  retail  beer,  cider,  or 
wine  not  to  be  consumed  on  the  premises  shall  be 
refused,  except  upon  one  or  more  of  the  following 
grounds    .     .     .*' 

Section  19  provides :  *'  Where  on  the  Ist  of  May, 
1869,  a  licence  under  any  of  the  said  recited  Acts  is 
in  force  with  respect  to  any  house  or  shop  for  the  sale 
by  retail  therein  of  beer,  cider,  or  wiue  to  be  consumed 
on  the  premises,  it  shall  not  be  lawful  for  the  justices 
to  refuse  an  application  for  a  certificate  for  the  sale  of 
beer,  cider,  or  wine  to  be  consumed  on  the  premisss 
in  respect  of  such  house  or  shop,  except  upon  one  or 
more  of  the  grounds  upon  which  an  applioation  for  a 
certificate  under  this  Act  in  respect  of  a  licence  for  the 
sale  of  beer,  cider,  or  wine  not  to  be  consumed  on  the 
premises  may  be  refused  in  accordance  with  Uiis  Act." 
Foote,  Q.G.  {H.  0.  S,  Ellis  with  him),  for  the  appel- 
lants.— The  justices  were  wrong  in  holding  that  uiey 
had  a  general  discretion  to  refuse  the  applioation. 
At  the  very  most  they  were  entitled  to  refuse  it  on 
the  four  grounds  set  out  in  section  8  of  the  Wine  and 
Beerhouse  Act  of  1869.  The  oourt  was  merely  a 
oourt  of  summary  jurisdiction,  and  yet,  although 
they  were  only  a  petty  sessions  court,  they  claimed 
to  have  as  great  or  greater  discretion  than  a  oourt 
constituted  for  licensing  purposes.  They  were  under 
the  opinion  that  tiie  lusenoe  was  dead,  and  that 
therefore  the  application  was  one  for  a  new  licence, 
and  that  they  consequently  had  an  absolute  dis- 
cretion in  the  matter.  That  was  an  erroneous  view 
of  section  15,  because  it  says  that  if  the  licence  is 
forfeited  by  conviction  of  the  licensee  the  owner  may 
apply.  The  licence  in  this  case  is  a  beerhouse  licence, 
which  has  existed  prior  to  and  continuously  since 
1869,  and,  therefore,  by  section  19  of  the  Act 
of  1869,  tiie  renewiJ  of  the  licence  could  only 
be  refused  on  the  four  grounds  of  refusal  specified 
in  section  8.  That  is  the  first  step,  that  the  re- 
newal could  only  have  been  refused  on  one  of  the 
four  grounds.  The  next  step  is  that  the  same 
principle  applies  to  transfers  of  the  lioenoe :  Simonds 
V.  JuHices  of  Blackheath,  36  W.  E.  167,  17  Q.  B.  D. 
765).  It  was  there  held  that  the  transfers  of  these 
old  beerhouse  licences  could  only  be  refused  on  the 
four  grounds,  as  in  the  case  of  renewals.  And 
further,  the  same  principle  applies  to  these  appli- 
cations under  section  15,  though  the  rules  as  to 
transfers  are  not  expressly  msM  applicable.  The 
section   contemplates   that    though   the   licence   is 


forfeited  it  is  kept  alive  for  the  purpose  of  this  appli- 
cation by  the  ovener.  The  cases  relied  on  by  the 
justices  are  distinguishable,  as  in  Reg,  v.  Jtistices  of 
Hertfordshire  the  application  was  to  a  licensing 
oourt,  aud  in  Freer  v.  Murray  the  licence  was  dead  at 
the  time  of  the  application,  which  was  an  application 
by  a  new  tenant,  and  not,  as  here,  an  application 
by  the  owner  under  section  15.  Here  the  licence 
was  not  dead,  but  was  only  forfeited.  The 
justices  here  were  not  entitled  to  exercise  any 
discretion  at  all,  but  were  bound  to  grant  this 
applioation  as  a  matter  of  right.  That  may  not  be 
clear  upon  tiie  wording  of  the  section,  and  it  is  not 
necessary  to  argue  it  here,  as  our  contention  is  that 
at  the  very  utmost  the  justices  could  not  go  outside 
the  four  grounds  of  refusal ;  but  they  did  so,  and 
refused  the  applioation  upon  a  ground  which  was  not 
one  of  the  four  grounds.  They  had  no  evidence 
before  them  on  which  they  could  properly  refuse,  and 
the  applioation  ought  to  have  been  granted. 
No  respondents  appeared. 

Darlixq,  J.— In  this  case  an  application  has  been 
made  by  the  owners  of  this  beerhouse  to  a  court  of 
summary  jurisdiction  for  authority  to  carry  on  the 
business,  the  right  to  carry  on  which  has  been  for- 
feited by  the  holder  of  the  licence  immediately 
before  that  time.  The  justices  were  of  opinion 
that,  upon  that  application  being  made,  their  juris- 
diction was  not  limited  to  the  four  grounds  set  out  in 
section  8  of  the  Wine  and  Beerhouse  Act,  1869 ;  and 
they  heard  evidence,  and  upon  that  evidenoe,  and  not 
upon  any  of  the  four  grounds,  they  refused  the  appli- 
cation of  the  owners  of  the  house  for  an  authority  to 
carry  on  the  business.  I  think  they  were  wrong  in 
so  holding.  With  regard  to  the  point  which  Mr. 
Foote  raised,  but  did  not  expressly  argue,  as  to 
whether  this  transfer  to  the  owners  is  a  matter  of 
right  or  not,  however  the  case  may  be  as  to  that,  I  do 
not  think  it  is  necessary  to  express  any  opinion  upon 
it;  but  I  think  in  doiog  what  the  justices  did«  they 
were  vrrong,  and  that  their  business  was  at  the 
most  to  ascertain  whether  this  licence  was  for- 
feited or  ought  not  to  be  granted  upon  oue  of  those 
four  grounds  in  section  8  of  the  Act  of  1869.  They  did 
not  raPect  to  do  that,  or  to  find  out  whether  the  licence 
was  in  any  way  forfeited  or  ought  to  be  forfeited 
upon  one  of  those  four  grounds.  They  assumed  that 
they  had  an  absolute  discretion  to  hear  evidence  as 
if  &ey  were  at  special  licensing  sessions.  In  that  it 
seems  to  me  they  were  wrong,  and  I  think  that, 
therefore,  their  decision  must  be  reversed. 

Phillimobe,  J. — I  am  of  the  same  opinion.  It  is 
unfortunate  that  this  case  must  be  argued  on  one  side 
only,  but  the  justices  have  stated  clearly  the  grounds 
on  which  they  acted,  and  I  think  they  have  enabled 
us  to  see  both  their  reasons  for  so  acting  and  the 
authorities  by  which  they  thought  they  were  boimd. 
The  licensee  had  forfeited  his  licence  by  reason  of  two 
convictions  for  selling  spirits,  whereas  he  was  only  the 
licensee  of  a  beerhouse.  Thereupon  the  justices  were 
applied  to,  to  substitute  the  owners  of  the  beerhouse 
in  his  stead  untQ  the  next  special  licensing  sessions. 
The  justices  thought  in  the  first  instance  that  by 
reason  of  the  very  difficult  language  of  the  statute 
they  were  precluded  from  admitting  the  owners  on 
the  ground  that  they  had  come  too  late.  That 
error  was  corrected  by  my  brothers  Day  and 
Lawrance  in  the  case  of  Ex  parte  Flinn  &  Sons, 
47  W.  R.  697,  [1899]  2  a  B.  154.  Thereupon  the 
matter  went  back  to  the  justices  to  see  whether  it  was 
a  case  in  which  they  ought  to  grant  the  authority  to 
the  owners  under  section  15  of  the  Licensing  Act, 
1874,  which  would  be  a  temporary  authority  to  carry 
on  the  business.    The  justices  were  then  of  opinion 
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that  the  licence  was  gone,  and  that  this  application 
warn  a  new  application,  and  that  ccttisequently  their 
diflcxetion    was    nnfettered.       They    thought    that 
they  had  a    right   to   receive   evidence    as  to  the 
desirabflity  or  otherwise  of  the  house,  and  that  they 
were  not  limited  to  the  four    glands    which  are 
generally   applied  in    applications  to    keep  alive  a 
heerhonse  licence.    No  doubt  it  is  said  the  licence  is 
forfeited.    The  licence  wonld  be  forfeited  bat  for  the 
act  of  the  owner  in  making  the  application.    It  is 
forfeited  as    regards    the    original  licensee,  but  it 
remains    capable    of    being    kept    alive    if    in  due 
and    very    speedy    course    the    owner    makes    an 
application      to      have     it     kept     aUve     for     the 
purpose    of  its    being    transferred   to    him.    That, 
I  think,  is  a  reasonable  construction  of  the  section, 
llierefore  the  justices  are  bound  to  treat  the  applica- 
tion in  substance  as  if  it  were  an  application  for  a 
transfer.    Then  if  it  is  an  application  for  a  transfer, 
Siinonds  v.  Juaitces   of  Blackheath  decides  that  the 
itutices  are  limited  to  the  four  grounds,  the  object 
being  to  protect  the  vested  rights  in  the  beerhouse. 
Then  Reg.  v.  Justices  of  Hertfordshire  decides  that  they 
may  use  the  four  grounds,  at  any  rate  on  an  applica- 
tion  at   special    sessions.    Therefore  the  matter  is 
reduced-  to  a  very  small  compass.     jHiey  are  limited 
to  the  four  gronnds  on  a  transfer ;  they  may  use 
the  four  gronnds  on  a  transfer ;  therefore  they  are, 
at  any  rate  at  special  sessions,  limited  to,  and  may 
uae,  the  four  grounds.    Mr.  Foots  stated  that  on  an 
application  for  a  temporary  authority  they  cannot 
me  the  four  grounds.  I  do  not  want  in  these  licensing 
cases  to  dedde  anything  outside  the  strict  matter  we 
have  to  decide ;  but  my  own  strong  opinion  at  the 
present  time  is  that  they  can  nse  the  four  grounds  as 
an  objection  at  this  stage.  That  the  four  grounds  can  be 
ufled  on  an  application  at  a  special  licensing  sessions 
seems  not  to  be  disputed.     I  think  they  can  also  be 
used  on  the  application  for  the  temporary  authority. 
In  this  case  application  was  made  for  a  temporary 
authority,  and  the  four  grounds,  or  any  of  them,  if  they 
exist,  must  be  raised  by  objection  and  proved.  Nobody 
has  objected  on  any  of  these  four  grounds,  and,  at  any 
rate,  nobody  has  proved  any  one  of  the  four  grounds. 
Therefore  the  justices  had  nothing  before  them  on 
which  they  could  enforce  the  four  grounds,  and  th&y 
sbonld  have  granted  the  application* 

Appeal  allowed  vnthoiU  costs ;  case  remitted  to  the 
jwtUes, 

Solicitors  for  the  appellants,  Thomeycroft  &  Willis, 
for  Baker  &  Thomeycroft,  Bishop's  Stortford. 


Q.  B.  Div.  >  TLf      1    1QQO 

(Darling  and  Channell,  JJ.)  ]  ^*y  ^'  1®^^' 

Gmkn  {Appellant)  v.  TH0W^QOV  {Respondent),  (a.) 
Matter  and  servant — Apprentice — Infant — Siipidation 
in  apprenticeship  deed  not  for  benefit  of  infant — 
Validity-^Employers  and  Workmen  Act,  1875  (38  & 
89  Vid.  c.  90);  «.  6. 

An  apprenticeship  deed  contained  a  stipulation  that  the 
master  should  not  be  liable  to  instruct  the  apprentice  or  to 
pay  her  wages  at  times  when  the  business  of  the  master 
ihould  be  at  a  standstill  through  accident  beyond  the 
wntrol  of  the  master. 

Held,  that  this  stipulation  did  not  render  the  contract 
«  o  whole  unfair  as  against  the  infant,  and  that  the 
apprenticeship  deed  was  not  invalid. 

Case  stated  by  justices  of  Derbyshire. 
_The  appellant  was  a  manufacturer  of  earthenware, 

(a.)  Reported  by  P.  O.  Eobinson,  Esq.,  Barrister- 
at-Law. 


carrying  on  business  at  Gresley ;  the  respondent  was 
an  infant,  who  had  been  apprenticed  to  the  appellant 
to  learn  a  branch  of  a  potter's  business  cidled  decorat-  > 
ing.  The  appellant  summoned  the  respondent  to 
answer  a  complaint  under  the  Employers  and  Work- 
men Act,  1875,  claiming  an  order  for  the  respondent 
to  perform  her  duties  under  the  deed  of  apprentice- 
ship. 

By  the  deed  of  apprenticeship,  to  which  the 
respondent,  her  mother,  and  the  appellant  were 
parties,  the  respondent  bound  herself  apprentice  to 
the  appellant  to  learn  the  above-mentioned  business 
"  from  the  6th  of  AprU,  1896,  for  the  term  of  five 
years  (excepting  the  usual  holidays  and  days  on  which 
the  said  branch  of  the  business  of  the  master  shall  be 
at  a  standstill  through  accident  beyond  control  of  the 
master).'*  The  appellant  covenanted  that  he  would 
during  the  term,  except  as  aforesaid,  cause  the 
respondent  to  be  instructed  in  the  business  and  pay 
her  wages  as  provided  by  the  deed.  The  re- 
spondent and  her  mother  covenanted  that  daring 
the  term,  except  as  aforesaid,  the  respondent  would 
honestly  and  faithfully  serve  the  appelliant. 

It  was  proved  that  the  respondent  worked  as  an 
apprentice  under  the  deed  from  its  date  until  the  8th 
of  October,  1898.  On  that  day  she  absented  herself 
from  work,  and  remained  absent  thereafter.  It  was 
admitted  by  the  appellant  that,  having  regard  to  the 
words  of  the  exception  in  the  deed,  if  the  works  were 
stopped,  not  only  by  accident,  but  by  strike,  the 
respondent  would  not  be  paid  wages  or  be  taught 
during  the  time  of  such  stoppage. 

An  objection  was  taken  on  behalf  of  the  respon- 
dent that  the  apprentice  deed  was  invalid  for  want 
of  mutuality,  and  for  containing  a  provision  dis- 
advantageous to  the  respondent,  she  being  an  infant, 
on  the  ground  that  it  was  unfair  and  inequitable  to 
her  that  the  appellant  should  not  be  liable  or  called 
upon  to  pay  any  wages  to  the  respondent,  or  to  teach 
her  or  to  find  her  work  so  long  as  his  business  should 
be  interrupted  or  be  at  a  standstill  through  accident 
under  peculiar  circumstances  which  were  wholly 
independent  of  any  act  of  the  respondent.  It  was 
contended  that  such  circumstances  might  be  of  un- 
certain duration,  and  might  extend  over  a  lengthy 
period,  and  that  the  respondent  was  precluded  during 
any  such  period  from  undertaking  any  employment 
and  could  earn  nothing  towards  her  maintenance, 
and  was  prevented  from  continuing  to  learn  her  own 
or  any  other  trade.  Meakin  v.  Morris,  32  W.  R.  661, 12 
Q.  B.  D.  352,  and  Corn  v.  Matthews,  41  W.  B.  262, 
[1893]  1  Q.  B.  310,  were  cited  in  support  of  the 
objection. 

The  justices  upheld  the  objection,  being  of  opinion 
that  the  deed  was  invalid  for  want  of  mutuality, 
and  that  the  case  came  within  the  above-mentioned 
decisions,  and  they  dismissed  the  complaint. 

Eeoctall,  for  the  appellant. 
Dwyer,  for  the  respondent. 

In  addition  to  the  above-mentioned  cases  the 
following  were  referred  to  in  the  course  of  the  argu- 
ments: Reg.  V.  Lord,  12  Q.  B.  757;  Leslie  v.  Fitz^ 
Patrick,  3  Q.  B.  D.  229,  26  W.  R.  Dig.  139;  De 
Francesco  v.  Bamum,  39  W.  E.  5,  45  Cb.  D.  430 ; 
Fellowes  v.  Wood,  59  L.  T.  Eep.  513  ;  Flower  y.  London 
and  North-Western  Railway  Co.,  42  W.  R.  519,  [1894] 
2  Q.  B.  65. 

Dabung,  J. — In  this  case  the  appeal  must  be 
allowed.  Under  this  deed  of  apprenticeship  the 
apprentice  obtained  the  advantage  of  learning  a  trade, 
and  during  the  time  when  she  was  so  learning  she  was 
to  be  paid  wages,  but  the  payment  of  wages  was  not 
to  be  made  when  the  business  of  the  master  was  at  a 
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standiitill  through  accident  b«*yond  hfs  coDtroL  It  is 
said  that  that  pro?iidon  makfls  the  indentare  void, 
because  it  contains  terms  disadyantageoos  to  the 
infant.  The  magistrates  have  held  tiiat  the  deed  is 
void  on  the  ground  of  want  of  mntoality,  but  I  tiiink 
they  meant  by  that  that  it  was  disadvantageous  to  the 
infant. 

If  Lord  Coleridge,  C.  J.,  by  his  judgment  in  Medkin 
V.  Morris  really  meant  to  hold  that  a  contract  with 
an  infant  is  bad  unless  every  single  term  contained  in 
it  is  to  the  manifest  advantage  of  the  infant,  I  think 
that  that  is  a  wrong  decision,  and  one  not  in  accord- 
ance with  the  other  cases.  A  deed  of  apprenticeship 
must  necessarily  contain  some  clauses  which,  stand- 
ing by  themselves,  would  be  disadvantageous  to 
the  infant  The  rule  was  laid  dovm  by  A.  L. 
Smith,  L.J.,  in  Com  v.  MaUhewa  as  foUows:  "It 
seems  to  me  that  the  law  as  regards  these  contracts  by 
infants  has  been  laid  down  to  this  effect,  that  if  there 
be  a  stipulation  in  the  contract  entered  into  by  an 
infant  so  to  the  detriment  of  the  infant  as  to  render  it 
unfair  that  the  infant  should  be  bound  by  it,  then  the 
deed  cannot  be  enforced  at  all.  It  seems  to  me  that 
the  authorities  are  all  in  conformity  with  that  view, 
with  possibly  the  exception  of  Leslie  v.  Fitzpatrick** 

Now,  is  there  any  stipolation  in  this  deed  which 
can  be  said  to  be  so  so  much  to  the  detriment  of  the 
infant  as  to  make  it  unfair  that  the  infant  should  be 
bound  by  the  deed  P  I  cannot  see  how  it  can  be  said 
that  the  proviso  that  the  infant  was  not  to  be  taught 
or  paid  wages  on  days  when  the  business  was  at  a 
standstill  through  accident  beyond  the  master's  con- 
trol makes  the  whole  indenture  one  of  detriment  to 
the  infant.  Obviously,  the  whole  of  the  contract 
must  be  looked  at,  and  that  is  what  Liodley,  L.  J., 
did  in  construing  the  deed  in  Oom  v.  MaUhefoa  where 
he  said :  *'  I  at£ioh  great  importance  myself  to  the 
fact  that  a  turn-out  includes  a  lock-out.  If  the 
proviso  were  addressed  to  a  state  of  things  over  which 
the  master  might  have  no  control,  such  as  a  strike,  I 
think  the  case  would  not  be  quite  so  dear,  but  in  this 
case  the  master  has  it  in  his  own  power  to  call  in  aid 
that  proviso  to  the  detriment  of  the  apprentice,  and 
if  for  any  reason  the  master  locks  out  his  men  the 
apprentice  can  no  longer  earn  wages.  '  That  strikes 
me,  I  confess,  as  a  very  serious  matter  in  considering 
or  construing  the  eflSsct  of  a  deed  of  this  description." 

I  do  not  think  that  it  can  be  said  that  this  deed  is 
solely  in  favour  of  the  master,  or  that  it  is  so  disad- 
vantageous to  the  infant  as  to  make  it  unfair  that  she 
should  be  bound  by  it,  and  in  my  Opinion,  therefore, 
the  decision  of  the  magistrates  was  wrong  and  the 
appeal  must  be  allowed. 

CHAimBLL,  J. — I  am  entirely  of  the  same  opinion. 
The  cases  make  it  quite  clear  that  the  question 
to  be  considered  is  whether  the  entire  contract 
is  to  the  disadvantage  of  the  infant.  One  clause 
may  make  the  contract  less  advantageous,  but 
that  does  not  necessarily  make  the  whole  con- 
tract disadvantageous.  The  present  case  is  the 
case  contemplated  by  Lindley,  L.J.,  in  Com  v. 
Matthewsy  and  which  he  thought  was  not  quite  so 
dear  as  the  case  then  before  him.  It  seems  to  me 
thiit  it  is  a  reasonable  thing  to  provide  in  the  deed  of 
apprenticeship  that  the  apprentice  is  not  to  be  taught 
wlien  the  works  are  at  a  standstill  through  no  fault 
of  the  master.  Then  the  deed  goes  on  to  provide 
that  at  such  times  the  apprentice  should  not  be  paid 
wages.  It  would,  no  doubt,  be  more  advantageous 
to  tho  infant  to  receive  wages,  but  I  cannot  sav  that 
the  presence  of  that  dause  makes  the  contract,  looked 
at  as  a  whole,  one  to  the  detriment  of  the  infant.  The 
advantage  to  the  iofant  under  the  contract  is  the 
obtaining  of  employment  and  instruction. 


Appeal  allowed, 

Solidtors  for  the  appellant,  Andrew  Wood  &  Parves, 
for  Dewea  A  Muason,  Ashby-de-la-Zouch. 

Solicitor  for  the  respondent,  Thatcher^  for  Timms^ 
Swadlincote. 


1$fiVi%t  of  lor)i0. 

(S^d).-}  Dec.  8. 1898. 

Nbw  Yobk  Bbbwbbibs  Co.  (Ldcitbd)  v. 
Attobnby-Gbnbbal.  (a.) 

Inland  revenue — Probate  duty — TesUitor  resident  and 
domiciled  abroad  ^Taking  possession  and  administer^ 
ing  the  estate — Executor  deson  tort — 55  Geo,  3,  e.  184, 
s,  37 — Customs  and  Inland  Revenue  Act^  1881  (44  <£* 
45  Viet.  e.  12),  s.  40. 

The  foreign  executors  of  a  testator  who  died  domiciled 
abroad,  and  was  the  registered  owner  of  shares  and 
debentures  in  an  English  company,  requested  the  company 
to  transfer  these  shares  and  debentures  into  their  names. 
The  company  were  aware  that  the  executors  did  not 
intend  to  take  out  probate  in  this  country,  but  the  transfer 
was  made, 

Heldy  that  the  company  had  tcUcen  possession  and 
administered  the  estate  of  the  deceased  in  this  country, 
and  constituted  itself  an  executor  de  son  tort,  and  become 
liable  to  probate  dfUy  and  the  statutory  penalties. 

Derision  of  the  Court  of  Appeal  (46  W,  R.  193, 
[1898]  1  Q.  B.  206)  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(A.  L.  Smith,  Bigby,  and  Collins,  L.JJ.),  reported 
46  W.  E.  193,  [1898]  1  Q.  B.  205. 

The  information  is  set  out  in  the  report  in  the 
Queen's  Bench  Division,  45  W.  B.  606.  Shortly  the 
facts  were  these : 

The  appellants  were  an  English  company  limited 
by  shares  incorporated  under  the  Companies  Acts, 
1862  to  1886,  havine  their  registered  office  in 
London,  where  the  ware  and  debenture  registers 
were  k^t.  The  company's  business  of  brewers  was, 
however,  carried  on  in  America. 

Henry  Clausen,  who  died  in  1893,  was  a  duly 
registered  share  and  debenture-holder  in  the 
company  at  the  time  of  his  death;  he  was  an 
American  dtiaen«  reddent  and  domiciled  in  the  State 
of  New  York,  and  left  a  will  whereby  he  appointed 
two  persons,  both  of  New  York,  his  executors,  to 
whom  letters  testamentary  of  his  estate  were  granted 
by  the  court  in  New  York. 

The  American  executors  requested  the  appdlsnt 
company  in  fiUigland  to  pay  to  them  the  interest  aod 
dividends  due,  and  also  to  transfer  into  thdr  names 
the  shares  and  debentures  standing  in  the  name  of  the 
deceased.  The  executors,  to  the  knowledge  of  the 
appellant  company,  had  not  obtained  and  did  not 
intend  to  obtain  probate  of  the  will  in  this  country. 
The  appellant  company,  however,  pud  over  to  the 
foreign  executors  the  interest  and  dividends  due,  and 
also  transferred  into  thdr  names  in  the  registers  in 
this  country  one  preference  and  one  ordinary  share 
and  one  debenture. 

It  was  held  by  the  Divisional  Court  that  the 
appellant  company  had  not  taken  possession  and 
administered  the  deceased's  estate  so  as  to  constitute 
itsdf  executor  de  son  tort  and  render  itsdf  liable 
under  55  Geo.  3,  c.  184,  s.  37  :  '*  If  any  person  sbsll 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 
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take  poflseasion  of  and  in  any  manner  administer  any 
part  of  tbe  personal  estate  and  effects  of  any  person 
deceased,  without  obtaining  probate  of  the  will  or 
letters  of  administration  of  the  estate  and  effects  of 
the  deceased  within  six  calendar  months  after  his  or 
her  decease,  .  .  .  every  person  so  offending  shall 
forfeit  the  snm  of  £100,"  and  also  a  further  sum  at 
the  rate  of  10  per  cent,  on  the  amount  of  the 
stamp  duty  payable  on  the  probate  or  letters  of 
administration.  44  Vict,  c  12,  s.  40:  **  If  any 
person  who  ought  to  obtain  probate  or  letters  of 
administration,  ...  or  who  is  required  to 
deliyer  such  account  as  aforesaid,  shall  neglect  to  do 
so  within  the  period  prescribed  by  law  for  the 
purpose,  he  shall  be  liable  to  pay  to  her  Majesty 
double  the  amount  of  duty  chargeable.     .     .    ." 

The  Court  of  Appeal,  however,  reversing  this 
judgment,  held  that  the  appellant  company  had 
intermeddled  with  the  estate  and  rendered  itself  liable 
to  the  payment  of  probate  duty. 

Moulton,  Q. C,  Bxid  Asquith,  Q.C,  {A*  M.  Bremner 
and  Oore  Browne  with  them),  for  the  appellants. — 
The  Stamp  Act,  1815,  imposes  a  penalty,  but  both 
takioff  possession  and  administration  are  requisite, 
aud  tibe  apx)eUants  did  neither.  The  Act  refers  here 
to  actual  administration  and  actual  possession.  Taking 
possession  has  a  perfectly  definite  meaning.  No 
company  takes  possession  of  its  own  shares  by 
registermg  a  transfer.  [Lord  Watson  referred  to 
lection  57  of  the  Grown  Suits  Act,  1865  (28  &  29 
Vict.  c.  104).]  The  appellants  could  not  have  taken 
oat  probate  or  administration.  Fernandea*  Executors 
COM,  18  W.  IL  411,  L.  B.  5  Ch.  App.  314,  is  distin- 
gniahable.  [The  Lord  Chancellor  referred  to  Padget 
V.  Friut,  2  T.  B.  97,  in  the  course  of  the  argument.] 

Sir  R.  E.  Webster,  A,G.,  and  Sir  B.  B,  Finlay, 
8.0,  (Vaughan  Hawkins  with  them),  for  the 
leiponaent. — The  appellants  took  possession  and 
adminigtered.  [They  referred  to- Attorney- OenercU  v. 
Hope,  1  C.  M.  &  B.  530;  Attorney -General  v. 
Brunning,  7  W.  B.  308,  4  H.  &  N.  94;  Attomey- 
OenmU  v.  Bouwens,  4  M.  &  W.  171 ;  Hunt  v. 
Stevens,  3  Taunt.  113  ;  Jones  v.  Howelh,  2  Hare  342; 
snd  Hicks  v.  Keat,  3  Beav.  141.]  The  appellants  are 
liable  to  probate  duty  for  the  full  value  of  the  estate  in 
Bngland. 

As^ith,  Q.C,  replied. 

Earl  of  Halsbttry,  L.C. — In  this  case  I  suggest 
to  your  lordships  that  the  judgment  of  the  Court  of 
Aroeal  is  perfectly  right,  and  that  this  appeal  ought 
to  be  dismissed  with  costs. 

It  appears  to  me  that  the  question  lies  in  a 
somewhat  narrow  compass.  A  good  deal  appears  to 
have  turned,  in  the  course  of  the  argument,  upon  the 
peculiar  nature  of  the  property  to  which  the  act  here 
complained  of  as  an  act  of  administration  related. 
Bat^  apart  from  that  question  of  the  peculiarity  of 
the  form  of  property,  let  me  deal  with  the  case  first 
as  if  those  considerations  did  not  arise.  The  property 
—I  will  explain  presently  what  I  mean  by  the  word 
"property  " — ^is  m  Bughind  aud  belonged  to  a  person 
who  is  now  dead.  That  property  could  only  properly 
he  taken  possession  of  or  administered  by  a  person 
who  by  law  was  qualified  to  deal  with  it.  It  is  idle 
to  soggest  that  in  the  Taxing  Acts,  where  they  are 
dealing  with  English  finance,  the  words  **  executor  *' 
or  "  aoministrator,"  which  terms  we  use  popularly  as 
applicable  to  a  person  who  fills  that  character,  to 
whatever  country  he  belongs,  are  used  in  any  other 
sense  than  as  meaning  an  English  executor  or  an 
English  administrator  dealing  with  our  own  financial 
system.^  Undoubtedly  the  persons  who  are  con- 
i^erned  in  this  case,  having  the  control  and  dominion 


over  the  property  in  question,  did  an  act  whereby  the 
title  to  the  property  belonging  to  the  deceased  person 
became  vested  in  somebody  else,  and  they  are  not  either 
«  executors  *'  or  *'  administrators  "  in  the  sense  in  which 
those  words  are  used  in  the  Taxing  Acts.  PrimS 
facie  therefore  they  are  executors  de  son  tort,  and 
primd  faci^,  as  it  appears  to  me,  they  have  taken 
possession  of  and  administered  the  property  in  respect 
of  which  this  question  arises.  I  do  not  suppose  that 
if  the  case  had  arisen  in  this  way,  that  it  had  been 
something  which  was  capable  of  a  physical  handling, 
and  that  the  company  had  handed  over  that  thing  to 
persons  who  claimed  to  be  possessed  of  it  by  reason 
of  the  will  of  some  one  in  New  York,  any  doubt 
could  have  arisen  that  they,  in  so  handine  over  those 
subjects  of  property  capable  of  a  manual  treatment, 
were  executors  de  son  tort  and  liable  probably  under 
each  one  of  those  sections  which  have  been  brought 
before  us. 

Then  that  brings  us  to  the  question  whether  the 
point,  which  I  have  reserved  for  consideration,  when 
I  use  the  word  *'  property  "  makes  any  difference  here. 
In  one  sense  it  is  true  that  you  get  into  a  difficulty 
by  treating  the  word  '*  property  "  as  meaning  some- 
thing necessarily  connected  with  physical  possession, 
and  capable  therefore  of  being  treated  by  manual 
delivery ;  but  if  one  comes  to  analyze  its  meaning,  it 
is  manifest  that  a  great  many  things,  such  as  choses  in 
action,  with  which  we  are  dealing,  are  in  the  ordinary 
sense  of  the  word,  "property,"  and  capable  of  being 
treated,  not  indeed  by  physical  handling,  but  by 
documents  of  title  and  instruments  recognized  by  the 
law  as  transferring  the  title,  the  incorporeal  right  to 
sue  (tiiat  is  what  is  strictly  comprehended  in  such 
phrases)— documents  which  are  capable  of  being 
enforced  and  treated  as  subjects  of  prox)erty. 

The  condition  of  things  here  is  this :  Here  is  an 
incorporated  company,  and  the  deceased  person  is 
entitled  to  his  aliquot  share  of  the  profits  earned  by 
that  company.  He  dies,  aud,  according  to  the  con- 
stitution of  the  company,  when  a  shareholder  is  dead 
the  only  person  who  is  to  be  recognized  as  having  a 
right  to  deed  with  his  share  is — I  mil  put  in  the  word 
which  by  implication  is  manifestly  there^an  English 
executor  or  an  English  administrator.  The  company, 
therefore,  beine  now  in  possession  of  the  share  of  the 

Erofits  which  belonged  to  the  deceased  person,  are 
ound  to  see  that  they  do  not  hand  it  over,  or  hand 
over  anything  that  represents  it,  to  any  person  who 
is  not  entitled  to  deal  with  it.  That  is  their  duty 
according  to  their  constitution  and  according  to  law, 
because  they  are  in  possession  of  something  which  is 
avulable  as  assets  of  the  testator's  estate,  bond 
notabilia,  in  this  country.  Then  what  do  they  do  ? 
They  think  proper  to  create  a  title  in  a  person  who 
has  no  authority  to  receive  it  on  behalf  of  the  dead 
person,  even  according  to  the  constitution  of  their 
own  company.  I  cannot  doubt  that  if  we  were 
dealing — ^that  is  the  reason  why  I  quoted  the  case  of 
Hiort  V.  Bott,  22  W.  B.  414,  L.  B.  9  Ex.  86,  to  Mr. 
Asquith  at  the  conclusion  of  his  argument — ^if  we 
were  dealing  with  an  action  of  trover,  and  you 
had  improperly  indorsed  the  document  of  title  to 
goods,  although  you  had  done  it  innocently,  and 
thereby  enabl^  one  person  to  obtain  property  which 
in  truth  belonged  to  another,  you  would  be  liable 
for  damages  in  trover  by  reason  of  that  erroneous 
indorsement.  It  was  so  held  in  the  case  I  have 
mentioned,  in  the  Court  of  Exchequer,  and  also 
in  another  case  in  this  House  {Hollins  v.  Fowler, 
L.  B.  7  H.  L.  757,  23  W.  B.  Dig.  238).  That  is  the 
stAte  of  the  law.  Well  then,  suppose  this  same  trans- 
action to  have  so  taken  place  that  innocently  the 
appellants  had  been  induced  to  do  this,  notwith- 
standing the  innocence  of  intention,  it  might  well 

3 


84 


THE  WEEKLY  REPORTER.       [n«».i8.i«.)    Vol.  XLvni 


House  of  Lords.     Nbw  Yobk  Bbbwekibs  Go.  (LnnTED)  v.  Attornby-Gbneral.    House  of  LoBDa. 


hayabeeQ  that  they  would  have  erroneously  and  im- 
properly created  a  title  in  somebody  else,  the  result — 
the  natoral  and  intentional  resalt---of  which  was  to 
enable  a  stranger  to  take  possession  of  property 
which  did  not  belong  to  him  but  belonged  to  some- 
body else;  then  the  question  might  have  arisen 
whether,  even  in  that  event,  the  company  would  not 
have  been  liable. 

But  your  lordships  are  not  called  upon  to  decide 
that  extreme  case,  oecause  here  it  is  manifest,  from 
the  record  before  us,  that  the  company  have  acted 
with  their  eyes  open — ^I  do  not  mean  to  make  any 
reflection  upon  them,  for  they  appear  to  have  taken  a 
very  natural  and  sensible  course  in  order  to  have  the 
question  of  law  tried;  but  in  order  to  have  the  ques- 
tion tried  it  is  to  be  assumed  against  them  that  they 
have  acted  with  full  knowledge  of  the  facts,  and  that 
full  knowledge  of  the  facts  imported  this :  that  they 
knew  that  by  the  entry  in  their  register  which  they 
made,  they  enaUed  property  to  be  diverted  from  one 
person  who,  in  this  oount^,  was  by  law  entitled 
to  it,  to  another  person  who  had  no  such  title  at  aU. 

Under  tiiese  droumstances,  I  feel  very  great 
difficulty  in  understandiog  what  is  meant  by  some  of 
the  expressions  used  in  the  court  below.  *'  All  I  cau 
say,"  says  Wills,  J.,  *'  is,  that  it  appears  to  me  that 
the  defendants  have  not  really  intermeddled  with  the 
administration  of  this  estate.*'  In  what  way  could  a 
person,  dealing  with  this  particular  class  of  property, 
otiierwise  intermeddle  with  this  estate?  The 
appellants  have  done  that  which,  as  I  say,  has  created 
a  new  tide  in  somebody  else.  The  peculiar  character 
of  the  prox>erty  is  such  that  it  does  not  admit  of  its 
being  manually  and  physically  handed  over ;  but  they 
have  done  a  legal  act,  and  by  virtue  of  that  legal  act 
they  have  enabled  it  to  be  dealt  with  by  somebody 
else,  and  made  available  by  him  for  any  purpose  he 
desires.  It  soems  to  me,  therefore,  that  the  words  of 
tJie  learned  judge  are  a  little  difficult  to  under- 
stand. Thesif  the  learned  iudge  goes  on:  '*Tbey 
have  simply  done  that  which  the  common  law 
of  England  gives  them  the  right  to  do— namely, 
to  pay  an  executor."  They  have  done  nothing  of 
the  sort.  Ilie  learned  judge  must  forgive  me  for 
sayingi  when  he  says  they  have  paid  the  executor, 
they  have  done  no  such  thing.  They  have  paid  a 
person  whom  the  learned  judge  calls  an  executor,  bat 
who  is  not  an  executor  within  the  meaning  of  this 
Act;  and  when  the  learned  judge  says  that  they 
"have  simply  done  that  which  tne  common  law  of 
England  gives  them  the  right  to  do— namely,  to  pay 
an  executor  without  asking  him  for  proof  of  his  title 
by  the  production  of  the  probate  " — I  am  afraid  he 
forgets  for  a  moment  that  what  was  done  here  was 
done  with  the  full  knowledge  that  the  person  whom 
they  paid,  not  only  was  not  an  executor,  bat  had 
given  distinct  notice  that  he  never  intended  to  become 
an  executor  within  the  meaning  of  the  English  law. 
Therefore  I  have  considerable  <&fficulty  in  following 
the  learned  judge*s  argument. 

I  find  that  the  other  learned  judge,  Grantham,  J., 
says:  '*Thiit  company  are  not  administering  the 
estate  in  any  way ;  they  are  not  the  persons  who  ought 
to  adnunister  the  estate  '* — ^in  those  latter  words  I 
ouite  Agree — they  ought  not ;  but  as  to  whether  they 
did  administer  the  estate  or  not,  I  have  already  dealt 
with  that  poiat — *'  they  are  not  the  persons  who 
ought  to  take  out  probate,  and  therefore  under 
those  circumstances  I  cannot  see  how  they  can  be 
liable.*'  To  my  mind  the  scheme  of  the  Act— in  fact, 
of  t^e  whole  of  the  Acts— is  very  plain  indeed,  and  I 
think  the  words,  of  which  we  have  heard  so  much — 
namely,  the  ''person  taking  possession  of  and 
administering  "  tne  estate — are  very  sensible  words, 
and  very  clear  words,  to  indicate  what  the  Legis- 


lature meant.  They  are  deaiin|f  with  a  subject- 
matter  which  involves  this :  that  m  this  country  no 
person  is  entitled  to  deal  with  an  estate  unless  he  is 
one  of  the  persons  who  are  by  law  entitled  to  desl 
with  it — ^namely,  in  the  case  of  personal  property  an 
executor  or  an  administrator — and  the  law  says  that 
if  a  person  without  being  so  entitled  takes  possession 
of  and  administers  it  certain  consequences  shall 
follow. 

I  have  already,  for  another  purpose,  called  atten- 
tion to  the  fact  that  the  mere  indorsement  of  a 
warrant  for  delivery  of  goods  has  been  treated  as  a 
conversion,  and  it  reidly  would  be  frittering  away  the 
meaniuff  and  substance  of  language  to  suppose  that 
where  the  person  happens  to  be  actually  in  possession 
of  the  document,  the  title  which  enables  the  estate  to 
be  dealt  with,  he  does  not  take  it  because  it  is  already 
in  his  possession.  If  he  alters  the  character  in  which 
he  holds  it  and  gives  the  property  in  it  to  one  person 
rather  than  another,  it  appears  to  me  that  the 
moment  he  has  done  that,  he  has  "  taken  possessioa 
of  and  administered "  it  in  the  sense  which  this  Act 
of  Parliament  is  intended  to  involve. 

It  appears  to  me,  therefore,  that  the  appellants  are 
clearly  within  those  words,  and  are  liable  to  the  duties 
and  the  penalties  indicated  by  this  section.  I  do 
not  think  that  the  matter  admits  of  elaborate  expo- 
sition. We  have  had  a  long  argument  upon  the 
subject,  but  it  all  comes  to  tus :  That  because  this 
particular  form  of  property  is  conveyed  in  a  particular 
way,  so  that  under  particular  drcuoistances  you  have 
not  what  I  may  call  a  physical  act  of  handing  over 
the  property,  but  you  have  merely  a  signature  iu  a 
book,  if  you  alter  in  the  register  the  name  of  the 
person  entitled  to  the  goods,  then,  although  that  has 
the  effect  of  creating  a  new  title  and  giving  the 
complete  command  over  the  property  with  which  yoa 
are  dealing,  that  (it  is  said)  is  not  "  taking  possessioa 
of  or  administering  "  within  the  meaning  of  the  law. 
It  appears  to  me,  that  so  to  treat  it  would  be  entixely 
to  alter  the  ordinary  use  of  language,  and  to  suppose 
it  to  be  fenced  round  with  technicality,  from  which  I 
think  it  is  happily  free.  In  my  opinion  there  was 
here  a  "takmg  x>ossession,"  and  there  was  an 
"  administering  "  within  the  meaning  of  the  law,  and 
therefore  the  persons  who  have  done  that  are  liable  to 
these  penalties  and  liable  to  the  payment  of  this 
duty.  Accordingly  I  move  your  lordships  that  the 
judgment  be  affirmed  and  the  appeal  dismissed  with 

C3Sts. 

Lord  Watson. — In  my  opinion  the  appellants  in 
this  case  have  not  only  taken  possession  of  part  of 
the  estate  of  the  deceased,  but  have  proceMed  to 
administer  it.  I  think  they  have  taken  possession  of 
it  in  this  sense :  that,  having  a  share  iu  their  hands 
for  certain  purposes,  they  did  take  possession  of  it 
for  other  purposes  which  were  not  legitimate,  and 
which  they  had  no  authority  to  take  at  their  own 
hand,  and  could  not  have  taken  legitimately  without 
the  express  authority  of  the  executors  named  after 
they  had  obtained  letters  of  probate.  The  result  of 
it  is  that,  having  taken  that  possession,  they  have 
used  it  for  this  purpose :  for  performing  the  first  act 
of  administration  which  executors  having  probate 
would  have  performed  for  themselves,  with  a  view  to, 
and  as  the  first  step  towards,  their  administration. 

I  do  not  thick  that  section  57  of  the  Act  28  &  29 
Vict.  c.  104  requires  or  prescribes  that  the  persons, 
who  are  there  described  as  "  taking  possession  of  and 
administering  "  the  estate  of  a  deceased,  require,  in 
order  to  bring  them  within  the  sweep  of  the  clause, 
to  be  persons  who  could,  if  they  had  chosen,  have 
taken  out  probate  at  their  own  hand.  I  do  not  think 
that  is  in  the  least  necessary.    It  may  be  that  certain 
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p6noD§  who  are  within  the  pniriew  of  the  olause 
are  penooe  who  might  have  taken  oat  probate,  bat  do 
Dot,  within  the  period  preeoribed  b7  the  Aot.  If  so, 
they  are  within  the  scope  of  these  enaotments ;  bat 
they  cannot  remoye  themaelTes  beyond  the  reach  of 
these  enaohnents  by  simply  showing  that  the^  are 
persons  who  are  interfering  withoat  any  legitimate 
title,  and  who  ooold  not  have  possessed  themselTes  of 
a  legitimate  title. 

The  daose  gives  them  a  defence  withis  a  certain 
period  if  they  nave  a  title  to  take  out  probate.  They 
ire  entirely  withoat  that  defence  if  they  act  as  execu- 
ton  withoat  having  that  title.  That  is  the  position  of 
the  present  appellants;  and  in  my  judgment  the 
order  of  the  CJoart  of  Appeal  is  in  stricb  compliance 
with  the  Act,  and  ought  to  be  affirmed. 

Lord  Shaivd. — I  am  of  the  same  opinion,  and  as 
the  House  is  affirming  a  (decision  of  the  Court  of 
Appeal  I  shall  only  add  a  few  words  to  what  has  been 
faia  by  your  lordships  in  giving  the  grounds  of  judg- 
ment. 

It  is  to  be  observed  that  this  company  have  trans- 
ferred a  share  and  a  debenture  which  belonged  to  the 
deceased  owner  in  America,  not  only  without  having 
any  title  presented  to  them  by  an  executor  who  has 
obtained  probate  in  this  country,  but  they  have  done 
10  after  a  distinct  intimation  that  there  was  no  inten- 
tion on  the  part  of  the  persons  who  obtained  the 
transfer  to  apply  for  English  probate,  and,  in  fact, 
blowing  that  they  meant  not  to  do  so.  This  last 
eircomstance  is  of  importance,  because  it  displaces 
entirely  the  application  of  those  cases  in  which  persons 
who  were  debtors  to  a  deceased  have  been  found 
entitled  to  deal  with  an  executor  nominate,  although 
he  had  not  taken  out  probate,  on  the  assumption  that 
that  executor  did  mean  to  take  out  probate,  and, 
therefore,  that  the  transaction  between  the  parties 
would  be  valid  so  far  as  concerns  the  probate  duty. 
It  is  dear  that  there  was  no  such  intention  here ;  and 
therefore  those  cases,  which  make  the  action  good  in 
respect  of  bona  fidea,  have  no  application. 

Li  that  state  of  matters,  if  this  question  had  arisen 
m  regard  to  a  movable  estate  of  a  different  character 
from  a  share  in  a  joint-stock  company — for  example, 
in  regard  to  goods  or  furniture  of  value  in  the  hands 
of  a  custodian  or  warehouseman — I  cannot  suppose 
that  any  argument  such  as  has  here  been  raised  on 
the  part  of  the  appellants  could  have  been  maintained. 
Snppoie  a  penon  in  possession  of  furniture  thinks  fit 
to  act  npon  a  foreign  nomination  of  an  executor  with- 
out proMte  being  taken  out,  he  hands  away  the  goods 
or  ddivers  the  furniture  to  that  person  who  has  no 
title  as  an  executor  in  this  country.  What  is  the 
position  of  matters  in  that  case  ?  It  appears  to  me 
that  the  custodier  has  himself  changed  the  possession 
which  he  had.  He  had  possession  for  the  deceased  ; 
he  has  taken  the  possession  himself,  and,  having  got 
possession,  he  has  transferred  that  possession  to  some 
one  else.  It  is  quite  true  that  in  that  case  he  has  not 
taken  jxMsession  for  his  own  behoof,  and  never 
intended  to  use  the  possession  for  his  own  behoof.  It 
is  also  true  that  the  possession  was  of  a  temporary 
character  only ;  but  although  both  those  elements  are 
present,  it  is  nevertheless  a  conversion :  there  is  on 
his  part  a  taking  possession  of,  and  intermeddling 
with,  these  goods  and  a  dealing  with  them,  or 
administering  them,  in  the  act  of  handing  thetn  over 
to  a  third  pa?ty  who  had  no  right  or  title  to  them. 

I  think  it  would  be  very  unrortunate  if  there  was  a 
different  law  applicable  to  shares  in  a  joint-stock 
company  or  cho$e$  in  action  in  this  country.  There  is 
no  real  difference  in  principle.  It  is  clear  that,  with- 
out the  act  of  the  intervener,  without  the  act  of  what 
I  call  the  intromitter,  in  a  case  of  that  hind,  whether 


as  regards  goods  or  company  aharee,  the  possession 
could  not  have  been  changed,  and  a  freui  title  in 
another  party  could  not  have  been  created. 

Therefore  I  concur  with  ^our  lordships  in  thinking 
that  thiB  company,  in  agreemg  by  their  own  hands  to 
transfer  to  a  third  party,  who  had  no  title  to  it  as 
executors,  the  property  of  the  deceased,  were  "  taking 
possession  of  and  administering "  that  estate.  It 
may  be  that  the  expression  <<take  possession  of" 
admits  of  the  criticinns  made  upon  it  at  the  bar  as 
applicable  to  a  company's  shares ;  but  in  substance  it 
is  impossible  to  show  that  that  case  is  diSSarent  from 
the  other  case  which  I  put  with  regard  to  movable 
subjects,  of  which  a  truisfer  of  this  kind  is  made.  I 
am  therefore  of  opinion  with  your  lordships  that 
there  was  here  a  '*  taking  possession"  on  the  part  of 
this  company.  The  right  could  never  have  been 
transferred  if  they  had  not  interposed  or  intervened 
and,  to  that  extent,  intromitted  in  this  estate.  I 
think,  therefore,  that  the  result  was  that  they  became 
executors  de  aon  tort. 

Something  has  been  said  about  an  information  not 
lying  in  a  case  of  this  Idnd.  For  my  part  I  think  it 
is  right  to  say  that  the  decided  cases  which  have  been 
cited  seem  to  me  folly  to  warrant  such  an  information. 
Those  cases,  no  doubt,  were  of  this  class,  where  an 
executor  who  had  a  title  had  given  an  insufficient 
retain,  and  the  Crown  required  by  an  information 
that  the  estate,  which  had  been  under-estimated, 
should  in  the  new  proceeding  be  estimated  at  its 
proper  value  and  duty  paid  upon  it.  There  were  no 
special  enactments  in  the  statute  that  hit  that 
particular  case  and  so  warranted  an  information; 
those  cases  proceeded  upon  the  broad  principle  that, 
the  executor  being  liable  to  make  a  larger  return,  an 
information  wouM  lie,  although  there  was  no  pro- 
vision that  it  should  do  so  in  the  statutes.  It  appears 
to  me  that  an  executor  de  eon  tort,  a  person  who  has 
intermeddled  with  an  estate  and  so  made  himself 
liable  to  duty,  is  in  no  better  position  than  an 
executor  who  had  a  right  but  who  had  given  an 
insufficient  return.      I    think,    therefore,  that   the 

Erinciple  of  those  cases  applies  to  the  case  we  now 
ave  to  decide ;  and  therefore  I  am  of  opinion  that 
an  information  lies,  and  that  effect  should  be  given  to 
it,  and  that  the  decision  of  the  Court  of  Appeal 
should  be  affirmed.  It  seems  to  me,  farther,  that  by  the 
terms  of  section  40  of  the  Crown  Suits  Act  probate 
duty  is  made  a  debt  due  by  the  person  who  intromits 
with  the  deceased's  estate,  as  was  here  done. 

Lord  Davbt. — ^I  also  concur  in  the  judgment 
proposed,  and  I  will  put  the  grounds  very  shortly. 
In  my  opinion  the  company,  by  the  action  which  they 
took  of  altering  the  name  in  the  register,  taking  the 
shares  oat  of  the  name  of  the  deceased  shareholder  and 
putting  them  in  the  names  of  two  gentlemen  who 
requested  them  to  do  so  without  the  authority  of  an 
executor  or  administrator  duly  authorized  to  give  such 
directions  by  the  laws  of  this  country,  did  appropriate 
to  themselves,  and  appropriated  in  their  hands,  and 
took  upon  themselves  to  exercise  the  control  and 
dominion  over  both  the  share  and  the  debenture  and 
the  dividends.  I  think  in  principle  the  same 
considerations  must  apply  to  all  the  three.  If  a  man 
who  ow^s  money  to  a  deceased  person  takes  upon 
himself  to  pay  that  money  to  some  one  who  has  no 
authority  to  receive  it,  I  think  he  takes  upon  himself 
an  act  which  is  an  appropriation  in  his  own  hands, 
and  a  right  to  exerdse  control  and  dominion  over  the 
debt.  I  am  therefore  of  opinion  that  the  company 
did  take  possession  of  and  administer  these  shares, 
debentures,  and  dividends  within  the  meaning  of  the 
section  of  the  Act  of  Geo.  3  which  has  been 
referred  to. 
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I  also  think  on  Bection  40  that  an  executor  de  son 
tort  18  a  penon  who  ought  to  obtain  probate  or  letters 
of  administration.  It  is  quite  true  that  an  executor 
de  son  tori  is  not  entitled  of  his  own  right  to  take  out 
probate  or  to  obtain  letters  of  administration ;  but  the 
section  in  the  Act  does  not  say  a  person  who  is 
entitled  to  take  out  probate  or  obtain  letters  of 
administration— it  says  a  person  who  '*  ought "  to  do 
so.  Now,  a  person  who  takes  upon  himself  to 
administer  an  estate  is  a  person  who  ought  to.  obtain 
proper  authority  to  do  so  before  he  takes  upon  himself 
to  administer  the  estate;  and  I  do  not  think  it  is 
giving  too  large  a  meaning  or  extension  to  the  words 
of  this  section  to  say  that  an  executor  de  son  tort  is  a 
person  who  ought  to  obtain  letters  of  admimstration 
before  he  intermeddles  with  the  estate,  and  that, 
tiierefore,  he  is  liable  to  the  penalties  imposed  by 
section  40  of  the  Customs  Act  of  1881.  Mr.  Asquith 
arffued  at  first  that  he  could  not  do  so;  but  the 
S<mcitor- General  pointed  out  a  section  which  would 
enable  the  court,  if  it  had  thoup;ht  fit  iu  this  case,  at 
any  rate  as  the  persons  appomted  executors  under 
this  will  were  out  of  the  Umted  Kingdom,  to  appoint 
the  company  or  their  nominees,  or  some  person  on 
their  bemdf,  as  the  administrator  of  the  deceased, 
either  permanently  or  temporarily ;  and  before  they 
took  upon  themselves  to  intermeddle  with  the  estate, 
and  to  take  possession  of  and  administer  the  estate, 
I  think  they  were  bound  to  have  made  such  an 
application — an  application  for  the  appointment  of 
an  administrator  under  section  40.  Therefore,  without 
any  straining  or  doing  violence  to  the  words  of  this 
section,  they  are  persons  who  ought  to  have  taken 
out  letters  of  administration. 

Lord  Lttdlow. — I  entirely  concur  with  what  has 
been  said  by  your  lordships,  and  I  feel  that  I  can  add 
nothing. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Burn  &  Berridge, 

Solicitor  for  the  respondent.  Solicitor  for  Inland 
Revenue, 


OCourt  of  Appeal. 


From  Q.  B.  Div.         ) 

(A.  L.  Smith  andVaughan  [ 

Williams,  L.  J  J.)  ) 


Oct.  25. 


Flatait  v.  Cullen.  (a.) 


Practice  —  Costs  —  Taxation — Fioced  costs — Substituted 
service  of  tvrit^Ord.  3,  r.  I^Ord,  65,  r.  27  (38)— 
Central  Office  Practice  rule  18. 

On  a  taxation  of  costs  under  ord,  3,  r.  7,  the  plaintiff 
claimed  £2  10s.  for  costs  of  substituted  service  of  the 
writ.  The  master  allowed  £1  only  on  the  ground  that 
by  the  practice  adopted  at  chambers  that  vkls  the  sum 
invariably  allowed. 

Held,  that  the  practice  could  not  be  justified. 

Appeal  from  the  refusal  of  Lawrance,  J.,  to  order  a 
review  of  taxation  of  costs. 

The  writ  of  summons  in  the  action  was  issued  on 
the  5th  of  July,  1899,  and  was  indorsed  under  ord.  3, 
r.  7,  with  a  claim  for  £410  alleged  to  be  due  under  a 
guarantee,  "and  £3  3s.,  or  such  sum  as  may  be 
allowed  on  taxation,  for  costs ;  and  if  the  amount 
claimed  be  paid  to  the  plaintiff  or  his  solicitor  within 
four  days  from  the  service  hereof,  further  proceedings 
will  be  stayed." 

(a.)  Reported  by  F.  G.  Bitcker,  Esq.,  Barrister- 
at-Law. 


Some  difficulty  having  arisen  with  regard  to  the 
service  of  the  writ,  an  order  for  substituted  serrioe 
was  obtained,  and  such  service  was  effected  on  the 
lOlh  of  July.  On  the  same  day  the  defendant's 
solicitor  called  on  the  plaintiff's  solicitors  for  the 
purpose  of  paying  off  the  claim.  The  plaintiff's 
solicitors  demanded,  in  addition  to  the  £410  an4  the 
£3  3s.,  the  further  sum  of  £2  lOs.  for  the  costs  of  the 
substituted  service.  The  defendant's  solicitor  objected 
to  the  demand  for  £2  10s.,  but  paid  the  whole  sum 
demanded  under  protest,  and  took  out  a  summona  for 
taxation  of  the  plaintiff's  costs. 

The  plaintiff's  solicitors  carried  in  a  bill  for  £6  4a.  8d., 
certain  further  costs  having  been  incurred  in  the 
meantime.  The  master  followed  the  practice  which 
had  been  adopted  at  chambers  of  invariably  allowing 
£3  38.  for  a  writ  indorsed  with  a  liquidated  claim,  and 
£1  for  substituted  service  of  a  writ;  and  he 
accordingly  taxed  the  costs  at  £4  3s.,  and  he  ord<%red 
the  plaintiff  to  pay  the  costs  of  the  taxation,  which 
he  fixed  at  £3  3s. 

The  plaintiff  applied  for  a  review  of  taxation, 

Lawrance,  J.,  refused  to  make  an  order,  but  gave 
leave  to  appeal. 

The  plamtiff  appealed. 

Foote,  Q.G.,  and  Emanuel,  for  the  plaintiff. — ^The 
practice  which  has  been  adopted  by  &e  masters  is 
bad;  it  amounts  to  a  refusal  to  tax.  If  the  sum 
allowed  for  the  costs  of  a  writ  indorsed  in  aooordance 
with  ord.  3,  r.  7,  is  in  every  case  to  be  £3  3s.,  the 
provision  contained  in  that  rule  that  the  defendant 
may  have  the  costs  taxed  is  nugatory.  Ord.  65,  r.  27, 
sub-r.  38,  says  that  where  a  party  is  entitled  to  sign 
judgment  for  his  costs,  the  taxing  officer  may  allow  a 
fixed  8um  for  the  costs  of  the  judgment,  and  rule  18 
of  the  Central  Office  Practice  Bules  prescribes  such 
fixed  charges.  But  in  the  present  case  there  is  no 
judgment,  and  therefore  these  rules  do  not  apply. 
Rule  18  prescribes  that  in  the  case  of  judgments  for 
not  more  than  £50  there  shall  be,  in  addition  to  the 
ordinary  costs  of  judgment,  a  fixed  charge  of  £1  for 
each  order  for  substituted  service.  This  rule  is 
justified  by  section  116  of  the  County  Courts  Act, 
1888.  But  the  masters  have  no  power  to  lay  down  a 
rule  that  in  all  cases  the  charge  for  substituted  service 
shall  be  only  £1. 

Montague  Lush,  for  the  defendant. — It  must  be 
admitted  that  the  practice  of  invariably  allowing  £1 
for  subtttituted  service  cannot  be  supported.  But  the 
plaintiff  was  not  entitled  to  have  anything  aUowed 
him  on  taxation  for  the  costs  of  substituted  service ;  for 
the  costs  which  the  defendant  may,  by  ord.  3,  r.  7, 
have  taxed  are  the  costs  claimed  on  the  writ,  and 
here  no  costs  were  claimed  on  the  writ  for  substituted 
service. 

A.  L  Smith,  L.J. — The  defendant  took  out  a 
summons  to  have  these  costs  taxed  under  ord.  3.  r.  7, 
and  the  master  has  taxed  them  under  that  rule,  no 
objection  having  been  taken  that  this  rule  did  not 
apply.  I  pass  over  the  allowance  of  three  guineas 
for  the  writ,  and  come  to  the  item  for  substituted 
service.  The  plaintiff  said  the  cost  of  that  was 
£2  lOs.,  but  the  master  only  allowed  him  £1.  The 
master  did  not  really  tax  the  item,  or  go  into  the 
question  whether  the  order  was  necessary,  but  said  he 
would  allow  £1,  because  that  was  the  sum  which  by 
the  practice  now  adopted  at  chambers  always  ww 
allowed  in  every  case  for  substituted  service  of  a  writ. 
The  plaintiff  now  says  that  this  practice  is  bad,  and 
that  the  master  has  no  power  to  tax  the  cost  of 
substituted  service  in  that  way — viz.,  by  allovring  a 
fixed  charge.  I  see  no  answer  to  that.  In  my 
opinion  the  practice  cannot  be  justified.  The  case 
must  therefore  go  back  for  a  review  of  taxation. 
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Dalglsish  v.  Lowthbb. 


COTTBT  OF  ApPBAL. 


Vatjohaw  Williams,  I^J.— I  agree.  During  the 
argument  it  oocnrred  to  me  that  this  might  be  a 
taxation  which  really  did  not  come  within  ord.  3,  r.  7, 
at  all,  for  the  co^ta  to  be  taxed  under  that  mle  are 
costs  which  have  been  claimed  on  the  writ.  But  the 
answer  to  that  seems  to  be  that  both  parties  have 
treated  the  case  as  being  within  that  rule,  and  the 
taxation  has  proceeded  throughout  without  objection 
on  that  basis. 

Appeal  aUcwed. 

Solicitors  for  the  plaintiff,  Emanuel,  Round,  & 
Nathan. 

Solicitor  for  the  defendant,  G,  B.  W.  Dighy, 


From  Q.  B.  Div.  i  .„^  q   .«qq 

(Lindley,  M.B.,  and  Jeune,  P.)  j  ^'"«-  ^'  ^^^' 

Daloleish  v.  Lowtheb.  (a.) 

Pnutice  —  Discovery  —  Interrogatories  —  Objections  to 
answer — Ord,  31,  rr.  1,  6. 

Each  question  in  an  interrogatory  must  he  taken  hy 
itself  and  the  reason  for  re/using  to  answer  stated.  It  is 
no  ground  for  re/using  to  anstver  an  interrogatory  that 
objection  may  be  taken  to  a  portion  of  it. 

In  an  action  for  slander  the  plaintiff  administered 
inUrrogatories  asking  whether  the  defendant  had  spoken 
the  wcids  complained  of  and  in  whose  presence. 

Held,  that  the  interrogatories  were  not  unreasonably 
widey  fishingy  or  oppressive,  and  that  the  defendant  was 
hound  to  answer  them. 

This  was  an  action  to  recover  damages  for  slander. 
The  plaintiff  in  his  particulars  stated  that  the  slander 
was  spoken  in  the  hearing  of  two  named  persons 
and  **  other  persons  whose  names  are  unknown  to  the 
plaintiff."  The  plaintiff  delivered  the  following 
intenogatories  to  the  defendant :  '*  (1)  Did  you,  on 
or  ahout  the  1st  of  March,  1899,  speak  the  foUowing 
words  of  the  plaintiff*' — setting  out  the  slander 
alleged— "or  words  to  that  effect?  (2)  Were  the 
said  words  spoken  in  the  presence  of  W.  and  of  H. 
a&d  other  persons  or  any  or  which  of  them  ?  *' 

The  defendant  objected  that  these  interrogatories 
were  of  a  fishing  character  and  sought  to  discover  his 
eridence;  and  also  that  they  were  unreasonably  wide, 
oppresnve,  and  in  i>art  irrelevant. 

Lawrance,  J.,  sitting  at  chambers,  reversed  an 
order  of  the  master  that  the  defendant  should  file  a 
further  and  better  answer. 

Hie  plaintiff,  by  leave,  now  appealed. 

Poyter,  for  the  appeal. 

Bonuy,  for  the  respondent,  referred  to  Stern  v. 
SewMto/wOo,  11  W.  B.  862,  14  C.  B.  N.  S.  737 ;  Atkin- 
son  T.  Fosbroke^  14  W.  B.  832,  L.  B.  1  Q.  B.  628 ; 
FeekY.  Bay,  42  W.  B.  498,#[1894]  3  Ch.  282. 

[LiirDLSY,  M.B. — We  will  consult  with  our  ooUeaffues 
in  the  other  division  of  the  court,  and  will  deUver 
judgment  later  in  the  day.] 

On  their  lordships'  return  to  court  after  the  midday 
adjoomment,  jud^ent  was  delivered  as  follows : 

LiNBLEY,  M.B. — ^We  have  consulted  our  colleagues 
in  the  other  division  of  this  court  and  they  ti^e 
the  Fame  view  which  we  do  and  which  we  expressed  in 
the  course  of  the  argument — viz.,  that  the  grounds 
asngned  by  the  defendant  for  not  answering  these 

(a.)  Eeported  by  J.  I.  Stthling,  Esq.,  Barrister- 
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interrogatories  are  wholly  insufficient  and  that  he 
must  put  in  a  further  and  better  answer. 

Lawrance,  J.,  took  a  different  view  upon  the  ground, 
as  I  understand,  that  these  interrogatories  were 
fiohing  or  oppressive  or  unnecessary.  But  looking  at 
the  statement  of  claim  and  at  the  interrogatories  we 
cannot  think  that  tihey  are  fishing  or  that  &ey  seek  to 
discover  the  evidence  which  the  defendant  intends  to 
adduce  in  support  of  his  case  or  that  they  are 
unreasonably  wide,  oppressive,  or  irrelevant.  This  is 
an  action  of  slander,  the  alleged  slander  is  set  out  in 
the  statement  of  claim,  and  there  is  this  further 
statement  under  the  head  of  '*  Particulars,"  that  the 
words  alleged  were  uttered  in  the  presence  of  two 
persons  who  are  named.  The  interrogatory  which 
was  allowed  by  the  master  is  this:  *'Did  you 
on  or  about  the  Ist  of  March,  or  when,  speak 
the  following  words  of  the  plaintiff"  (then 
the  words  are  set  out)  '*  or  words  to  that  effect  F  " 
What  objection  there  can  be  to  that  I  am  at  a  loss  to 
conceive.  In  the  general  order  relating  to  interroga- 
tions there  is  nothing  whidi  will  justify  the  defendant 
in  refusing  to  answer  this  interrogatory.  There  are 
certain  w^- known  grounds  upon  which  a  defendant 
may  decline  to  answer  interrogatories  which  theplaintiff 
has  obtained  leave  to  administer — ^for  example,  that 
the  answer  would  tend  to  incriminate  himself — 
but  the  grounds  which  are  stated  here  are  utterly 
insufficient.  They  are  reaUy  no  grounds  at  all.  Of 
course,  if  the  interrogatories  were  fishing,  or  were,  as 
the  defendant  says,  oppressive,  there  would  be  some- 
thing in  his  objection,  but  there  is  nothing  of  the 
kind. 

The  second  interrogatory  is  this :  "  Were  the  said 
words  spoken  in  the  presence  of  two  named  persons 
and  other  persons  or  any  and  which  of  them  P " 
The  defendant  need  not  trouble  himself  much  about 
<<any  or  which  of  them."  The  substance  of  the 
interrogating  is  this :  '*  Did  you  say  these  words  in 
the  presence  of  these  persons,  or  what  others 
that  you  know  of?"  There  is  no  harm  in 
that.  It  was  urged  that  the  defendant  might 
possibly  object  to  some  portion  of  the  interrogatory, 
*'  or  any  and  which  of  them,"  and  that  for  that 
reason  he  is  justified  in  refusing  to  answer  at  alL 
That  is  a  line  of  defence  which  is  quite  new  to  me, 
and  it  is  utterly  unwarranted,  both  in  practice  and 
on  principle.  Each  question  must  be  taken  by  itself, 
ana  if  the  defendant  objects  to  answer  any  question 
he  must  say  why.  He  cannot  decline  to  answer  one 
question  because  there  is  some  other  question  which 
he  may  object  to.  Li  my  opinion  the  learned  judge 
has  taken  a  view  far  too  favourable  to  the  defendant, 
and  too  lenient  in  point  of  principle.  The  appeal 
must  be  allowed,  and  the  order  of  the  master  restored. 
The  costs  will  be  the  plaintiff's  in  any  event. 

Jextne,  p. — I  quite  agree.  I  think  it  is  dear  that 
for  some  time  past  interrogatories  of  this  kind  have 
been  allowed.  If  there  is  any  Question  of  incrimina- 
ting the  defendant,  he  is  at  liberty  to  take  that 
objection,  but  it  seems  to  me  idle  to  object  to  a 
question  because  at  the  end  there  is  added  "  or  words' 
to  that  effect."  The  object  of  the  addition  is  merely 
to  prevent  the  defendant  from  swearing  by  the  card, 
and  if  he  has  not  used  the  words  alleged  or  anything 
in  substance  like  them,  he  is  in  no  way  oppressed, 
nor  is  oppression  practised  on  htm,  because  he  can 
say  that  he  did  not  use  those  words  or  words  which, 
though  not  exactly  the  same,  are  to  that  effect. 

Appeal  allowed* 

Solicitors,  Collisson,  Prichard,  cfc  Barnes,  for  J.  Em 
Atter,  Stamford;  Ellis  cfc  Ellis. 
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Court  op  App.      Attobitsy-Gbksbal  v.  Mayob,  &o.,  op  Nbwoastlb-tjpon-Tynb.       Court  of  a.pp. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith  and  Vaughan   I  July  25,  1899. 

WiUiamB,  L.JJ.)  ) 

Attobi^sy-Genbbal  v.  Mayor,  &o.,  op  Nxwgabtlb* 
upon-Tywb.  (a.) 

Pradiod — Ducovery — Affidavit  of  documents — Claim  of 
privilege — Sufficiency  of  affidavit. 

Where  a  defendant  in  making  an  affidavit  of  docu- 
ments claims  that  certain  documents  in  his  possession  are 
privileged  from  inspection  on  the  ground  that  they  relate 
Boldy  to  his  own  case  and  do  not  tend  to  support  the 
plaintiff's  case,  it  is  not  necessary  for  him  to  state 
further  that  they  do  not  tend  to  impeach  his  own  case. 

Appeal  from  an  order  of  a  Diyirional  Court  (Day 
and Xawranoe,  JJ.)  for  inspection  of  documents  in  an 
information  by  Uie  Attorney-General  claiining  a 
declaration  that  the  foreshore  of  the  Biver  Tyne 
within  certain  limits  was  vested  in  the  Crown. 

The  defendants  to  the  information  were  the  cor- 
poration of  Newcastle-upon-Tyne,  who  claimed  to  be 
entitled  to  the  whole  of  the  foreshore  of  the  Siver 
Tyne  within  the  limits  of  the  port  of  Newcastle,  in- 
cluding the  part  claimed  by  the  Crown;  the  town 
derk  of  Newcastle,  was  also  made  a  defendant  for  the 
purpose  of  discovery. 

In  an  affidavit  in  answer  to  interrogatories  filed  for 
the  examinaticm  of  the  defendants  as  to  documents  in 
their  control  or  possession,  the  town  clerk  stated  that 
the  defendant  corporation  had  in  tiieir  possession, 
custody,  or  power  the  documents  mentioned  in  the 
first  and  second  pcu^  of  the  schedule  to  tiie  affidavit, 
but  that  they  objected  to  produce  the  documents 
mentioned  in  the  second  part  of  the  schedule  on  the 
ground,  inier  alia,  that  such  documents  related  solely 
to  the  title  of  the  defendant  corporation,  and  did  not 
in  any  way  tend  to  prove  or  to  support  the  tide  of 
the  imormant. 

On  an  application  by  the  informant  the  Divisional 
Court  made  an  order  for  a  further  and  better  affidavit 
of  documents  by  the  town  clerk,  and  for  the  produc- 
tion of  all  documents  mentioned  in  such  affidavit, 
except  such  as  the  deponent  should  state  to  relate 
solely  to  the  case  of  the  defendant  corporation,  and 
to  contain  nothing  impeaching  the  case  of  the  defen- 
dant corporation  or  supporting  the  case  of  the 
informant. 

The  defendants  appealed. 

Eohson,  Q,C.,  and  WiUiam  Graham  {Stuart  Moore 
with  them),  for  the  defendants. — ^The  defendants' 
affidavit  vs  sufficient;  it  is  not  neoeesarv  that  it 
should  state  that  the  documents  for  which  they  claim 
privilege  from  inspection  do  not  contain  anything 
tending  to  impeach  their  own  case :  Morris  v. 
Edwards,  15  App.  Cas.  309,  39  W.  R.  Dig.  162. 

Sir  jS.  B.  Finlay,  £f.(7.,  and  Vaughan  Hawkins,  for 
the  Crown. — Morris  v.  Edwards  was  an  action  of 
ejectment.  In  all  other  actions  a  defendant  in 
claiming  that  documents  are  privileged  from  inspec- 
tion must  state  in  his  affidavit  that  the  documents  in 
question  do  not  contain  anything  tending  to  impeach 
his  own  case:  Combe  v.  Corporation  of  London, 
1  Y  &  C.  Ch.  631 ;  Minet  v.  Morgan,  21  W.  B.  467, 
L.  B.  8  Ch.  App.  361 ;  Corporation  of  Hastings  v.  Ixnill, 
21  W.  B.  899,  L  B.  8  Ch.  App.  1017 ;  Attorney-General 
V.  Emerson,  31  W.  lU  191,  10  Q.  B.  D.  191. 

A.  L.  Smith,  L.J. — I  remember  that  at  one  time 
the  practice  used  to  be  that,  where  a  defendant 
claimed  that  any  documents  in  his  possession  were 
privileged  from  production,  he  stated  in  his  affidavit 

—    ■  .    —  —  — «    ■   .  ■ 
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that  they  did  not  contain  anything  tending  to  impeach 
his  own  case.  It  was  held  in  several  cases  that  sucli 
a  statement  was  necessary :  Mind  v.  Morgan,  Oombe 
V.  Corporation  of  London,  CorporaJUon  of  Hastings  t. 
Ivcdl,  and  Attornev-General  v.  Emerson,  There  sre, 
on  the  other  hand,  cases,  such  as  Emmerson  ▼.  Ind, 
Coope,  A  Co.,  34  W.  B.  778,  33  Ch.  D.  323,  which  go 
to  show  that  such  a  statement  is  not  necessary  in  all 
cases.  It  would  be  very  hard  in  an  action  of  eject- 
ment that  the  defendant,  in  order  to  avoid  produc- 
tion of  his  title-deeds,  should  be  obliged  to  say  in  his 
affidavit  that  tbere  was  no  flaw  in  them.  Bat  it  is 
pointed  out  that  this  case  is  not  one  of  ejectment, 
and,  if  I  had  merely  to  give  mv  own  opinion,  I  should 
be  inclined  to  say  that  the  defendants  in  this  oaae 
ought  to  state  that  the  documents  which  they  dedline 
to  produce  do  not  contain  anything  tending^  to 
impeach  their  own  case.  But  I  cannot  get  over 
what  was  said  in  the  House  of  Lords  in  Morris  t. 
Edwards,  That  was  an  action  of  ejectment,  but  the 
decision  is  not  based  on  that  ground.  The  judgments 
say  broadly  and  generally  that  an  affidavit  ox  docu- 
ments need  not  state  that  the  documents  for  which 
the  defendant  claims  privilege  do  not  contain 
anything  tending  to  impeach  his  own  title.  I 
therefore  think  that  the  order  of  the  Divisional 
Court  must  be  varied  by  striking  out  the  words 
<*  impeaching  the  case  of  the  defendant  corporation 
or." 

Vaughan    Williams,    L.J.  —  The    question    is 
whether  it  is  sufficient  that  the  defendants'  affidavit 
of  discovery  should  say  that  the  defendants  object  to 
produce  certain  documents  on  the  ground  that  they 
relate  solely  to  the  case  of  the  defendant  corporation 
and  do  not  in  any  way  tend  to  prove  or  support  the 
case  of  the  informant,  or  whether  it  ought  to  state 
further  that  they  do  not  contain  anything  which  tends 
to  impeach  the  defendants'  case.    The  case  of  Morris 
v.  Edwards  in  the  House  of  Lords  shows  condosively 
that  an  affidavit  may  be  sufficient  without  containing 
that  further  statement.     I  do  not  think  that  it  was 
originally    necessary  either  at  common  law  or    in 
Chancery  to  make  any  such  statement  at  all.    Dis- 
covery was  always  said  to  relate  to  the  case  of  your 
opponent,    and    you    were    not   bound   to   disclose 
documents  relating  to  your  own  case.    But  a  series 
of  decisions  have  tocu  cited  in  which  it  appears  to  be 
laid  down  that  an  affidavit  of   discovery  ought  to 
contain  a  statement  that  the  documents  for  which 
privilege  is  claimed  do  not  contain  anything  which 
tends  to  impeach  the  case  of  the  deponent.    I  think, 
however,  it  is  clear,  when  the  authorities  are  looked 
at,  that  the  rule  as  stated  by  the  SoUcitor-Cieneral  is 
too  wide.    There  are  clearly  some  cases  in  which  a 
party    is    not    bound   to   produce   documents    for 
inspection,   although    they  may  contain  something 
impeaching    his    own  case.      So   far   as    Morris    v. 
Edwards  negatives  the  proposition  that  it  is  always 
necessary   to  state   that  the  documents  for  which 
privilege  is  claimed  do  not  contain  anything  which 
impeaches  the  defendantft'  title,  I  should  have  come 
to  the  same  conclusion.    It  may  be  that,  when  the 
line  is  rightly  drawn,  the  true  rule  would  be  this— 
you  ouffht  to  produce  docmnents  which  impeach  your 
own  tiUe,  if  at  the  same  time  they  go  to  supj^rt  the 
affirmative    title    of    your  opponent.      I  think  the 
affidavit  in  this  case  is  sufficient  without  the  addition 
ordered  by  the  Divisional  Court. 

Order  varied. 

Solicitor  for  the  Crown,  Solicitor  to  Offijce  of  Woodjs, 
Forests,  and  Land  Mevenues, 

Solicitors  for  the  defendants.  Colly er^Bristow, 
Russell,  HiU,  db  Co,,  for  Hill  Motum,  Newoastle^upon- 
Tyue. 
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CoimT  OF  Appeal.    In  be  Frost  &  Co.  (Limttbd).— Thomsow  v.  Lobd  Culiticoebis.  .     High  Cotjet. 


(A. 


May  31, 1899. 


346,  [1898]  1 


From  Ohao.  Div.         \ 

L.  Smith,  Bigby,  and  [ 

Yanghao  Williams,  L.JJ.)  ) 

In  re  Feost  &  Co.  (Limited),  (a.) 
Company — Shares — Issue  of  /idly-paid  shares — Regis^ 
Ured  contract — Statement  of  mode  of  payment  otherwise 
than  in  cash — Sufficient  statement  of  consideration — 
Property  purchased  described  merely  by  reference  to 
prior  contract— Companies  Acty  1867  (80  d^  31  Vict,  c. 
131),  «.  25. 

Where  the  contract  registered  under  section  25  of  the 
Companies  Act,  1867,  on  the  issue  of  fully  paid-up 
$hares,  merely  described  {by  vmy  of  recital  of  a  prior 
contract  entered  into  between  the  vendor  and  a  trustee  for 
the  company)  the  property  sold  as  **  certain  leasehold 
messuages,  shops,  and  premises  together  with  the  goodwill 
of  the  several  businesses  carried  on  by  the  vendor  upon 
the  same,  together  unth  the  machinery ,  plant,  horses,  vans, 
carts,  fixtures,  and  fittings  used  in  connection  with  the 
said  several  businesses," 

Held,  that  the  contract  sufficiently  complied  with  the 
requirements  of  the  section. 
Judgment  of  Homer,  J.  (47  W,  R.  27),  affirmed. 
In  re  Maynards  (Limited),  46  W.  B,      ' 
Ch.  515,  overruled. 

Appeal  from  a  jndgment  of  Bomer,  J.,  47  W.  B. 
27,  on  the  hearing  of  a  motion  on  behalf  of  share- 
holders in  a  company  that  the  register  of  the  members 
of  the  oompany  might  be  rectifi^  by  striking  out  the 
names  of  the  applicants. 

The  facta  of  tne  case  are  folly  set  out  in  the  report 
of  the  proceedings  before  Bomer,  J. 
The  learned  jadge  dismissed  the  motion. 
The  applicants  appealed, 
r.  H,  CarBon,  for  the  appellants. 
Howard  Spensly,  Jun,,  for  the  company. 
A.  L.  Smith,  L.  J.— The  first  point  is  whether  the 
agreement  of  the  18th  of  November,   1895,  comes 
wkbin  section  25  of  the  Companies  Act,  1867,  so  as 
to  get  rid  of  any  necessity  for  the  fall  amount  of  the 
shues  being  paid  up  in  cash.    It  was  determined  by 
the  Heose  of  Lords  in    Ooregum  Oold  Mining   Go, 
of  India  V.  Roper,  41  W.  B.  90,  [1892]  A.  C    125, 
that  the  words  in  that  section,  **  unless  the  same 
shall  have  been  otherwise  determined  by  a  contract 
ddy  made  in  writing  and  filed,"  meant  *'  unless  the 
mode  of  payment  SisXL  have  been  otherwise  deter- 
mined by  a  contract  made  in  writing  and  filed. '*    In 
my  opinion  the  contract  which  required  to  be  filed 
was  the  agreement  of  the  18th  of  November,  and  it 
seems  to  me  to  be  beyond  all  questions  that  that 
agreement  does  determine   the    mode    of   payment 
otiierwise  than  in  cash. 

The  next  point  is  whether  the  agreement  of  the 
18th  of  November  sufficiently  shows  the  consideration. 
In  the  case  of  In  re  Karashhoma  Exploring  and 
Prospecting  Syndicate,  46  W.  B.  37,  [1897]  2  Ch.  451, 
which  was  cited  before  us,  no  consideration  was 
ihown  at  all  in  the  contract.  It  is  said  that  the  con- 
sideration ought  to  be  shown  with  more  particularity 
than  it  is  in  the  present  case.  But  the  statute  says 
nothing  about  particularity,  and  in  my  opinion  all 
that  is  required  to  be  shown  is  the  nature  of  the 
oonrideration,  and  not  the  details.  I  agree  with  the 
judgment  of  Bomer,  J.,  in  this  case,  and  not  with 
that  of  Eekewich,  J.,  in  the  case  of  In  re  Maynards, 
46W.  B.  346,  [1898]  1  Ch.  515. 
BiGBY  and  Vaughak  Williams,  L  JJ.,  concurred. 
Appeal  dismissed, 
SolicitorB,  Edmonds  &  Rutherford, 

(o.)  B^rted  by  F.  G.  Bcokkr,  E'vi.,  Barrister- 
at-L»w. 


Kigi^  (ttourt  o(  iluieitice. 


Chan.  Div.    ] 
Kekewich,  J.  j 


July  26,  27,  1899. 


Thomson  v.  Lord  Clanmobbis.  (a.) 

Limitations,  Statute  of— Company — Prospectus — Untrue 
statements — Compensation  for  damage — Directors* 
Liability  Act,  1890  (53  &  54  Vict,  c,  64),  s,  3— 
StatuU  of  Limitations  (3  <ifc  4  Will,  4,  c.  42),  s.  3. 

An  action  for  compensation  for  loss  or  damage 
sustained  by  a  shareholder  in  a  company  by  reason  of 
untrue  statements  in  a  prospectus  under  section  3  of  the 
Directors'  Liability  Act,  1890,  is  not  an  action  "for 
penalties,  damages,  or  sums  of  money  given  to  the  party 
grieved**  within  the  meaning  of  section  3  o/  3  <£;  4 
Will,  4,  c.  42,  and  consequently  need  not  be  brought 
within  two  years  after  the  cause  <>f  action  accrued. 

This  was  an  action  brought  by  Joseph  Thomson,  a 
shareholder  in  the  British  Gbldfields  of  West  Africa 
(Limited),  now  in  liquidation,  against  the  directors 
and  promoter  of  the  company.  The  plaintiff  claimed 
£100,  with  interest  and  costs,  as  compensation  for  the 
loss  and  damage  sustained  by  him  by  reason  of  alleged 
untrue  statements  in  the  prospectus  of  the  company 
(issued  the  22nd  of  August,  1895),  under  the  Directors' 
Liability  Act,  1890  (53  &  54  Yict.  c.  64),  s.  3,  which 
provides  that  every  director  at  the  time  of  the  issue 
of  the  prospectus  or  notice  and  every  promoter 
'*  shall  be  liable  to  pay  compensation  to  all  persons 
who  shall  subscribe  for  any  shares,  debentures,  or 
debenture  stock  on  the  faitii  of  such  prospectus  or 
notice,  for  the  loss  or  damage  they  may  have  sustained 
by  reason  of  any  untrue  stotements  in  the  prospectus 
or  notice  .  .  .  unless  it  is  proved  with  respect  to 
every  such  untrue  statement  •  .  •  that  he  had 
reasonable  ground  to  believe  and  did  •  .  .  believe 
that  the  statement  was  true."  The  plaintiff,  it 
appeared,  applied  for  his  shares  in  the  company  (100 
in  number)  on  the  28th  of  August,  1895,  when  he 
paid  £12  10s.  On  the  29th  of  August,  1895,  he  paid 
a  further  £37  10s.,  on  the  17th  of  December,  1895, 
a  further  £25,  and  he  paid  the  final  call  of  £25  in 
December,  1898.  The  plaintiff  commenced  this  action 
on  the  9th  of  December,  1898.  The  defendants  denied 
the  plaintiff*s  allegations,  and  also  pleaded  that  the 
action  had  not  b^  commenced  within  two  years 
after  the  plaintiff*s  cause  of  action  (if  any)  arose,  and 
that  it  was  therefore  barred  by  the  statute  3  &  4  Will.  4, 
c.  42,  s.  3,  which  provides  *'  ...  all  actions  for 
penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved  by  any  statute  now  or  hereafter  to  be 
in  force  .  .  .  shall  be  commenced  and  sued  by 
the  party  grieved  within  two  years  after  the  cause  of 
such  actions    .     .     ,** 

Renshaw,  Q,C,,  and  George  Henderson,  for  the 
plaintiff. 

Warrington,  Q,C,,  and  T,  W.  Chitty,  for  three  of  the 
directors. 

Warmington,  Q.C.,  and  T.  W,  Chitty,  for  another 
director. — This  is  an  action  for  damages,  and  is 
therefore  barred  by  3  &  4  Will.  4,  c.  42,  s.  3,  as  the 
cause  of  action  arose  more  than  two  years  before 
action  brought. 

They  referred  to  Robinso7i  v.  Currey,  30  W.  B.  39,  7 
Q,  B.  D.  465. 

Renshaw,  Q,C,,  in  reply. — The  statute  3  &  4 
Will.  4,  c.  42,  s.  3,  applies  only  to  damages  by  way 
of  ptmishment,  but  the  Act  of  1890  merely  gives  a 

(rt.)  Beported  by  C.  C.  Hbnsley,  Esq.,  Barrister- 
at-Law. 
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remedy  by  means  of  compensation.  This  action  is  not 
therefore  barred  by  the  former  statute.  [He  also 
referred  to  Bohinson  ▼.  Currey,']  Moreoyer  the 
plaintiff  could  not  ascertain  tbe  measure  of  the  damage 
until  the  winding  up,  and  the  cause  of  action  does 
not  arise  until  that  can  be  ascertained. 

Eekxwioh,  J. — ^This  is  one  of  those  cases  with 
which  the  court  has  become  very  familiar.  It  is  a 
case  in  which  complaint  is  made  of  untrue  statements 
in  a  prospectus  issued  to  the  public.  There  has,  how- 
ever, I  believe,  been  only  one  case  so  far  which  has 
been  decided  on  the  Directors*  Liability  Act,  1890, 
that  is  ttie  case  of  Greenwood  v.  The  Leather  Shod  Wheel 
Co.,  80  L.  T.  Eep.  462,  43  SoLiciTOBS'  Joubnal,  314, 
W.  N>.  (1899),  p.  26, 47  W.  K.  Dig.  33.  In  that  case,  in  a 
considered  judgment,  I  stated  what  I  thought  was  the 
meaning  of  the  Act  of  1890,  and  it  is  nowleft  for  the 
consideration  of  a  higher  court ;  it  would  therefore  be 
waste  of  time  for  me  to  repeat  what  I  there 
said.  In  my  opinion  the  Act  means  what  I  there 
stated  it  to  mean.  The  question  now  is  whether  on  that 
construction  of  the  Act  the  plaintiff  has  made  out 
that  the  defendants  fall  within  it,  or,  to  put  it  in 
another  way,  whether  the  defendants  have  proved 
such  a  defence  as  to  show  that  they  are  outside  the 
liability  imposed  on  them  by  section  3  of  the  Act.  I 
now  have  this  prospectus  before  me.  [His  lordship 
then  carefully  considered  the  prospectus  and  found 
that  there  was  one  important  statement  in  it  at  least 
which  was  untrue,  and  which  the  defendants  did  not 
believe  to  be  true,  and  continued:]  Mr.  Thomson 
must  be  taken  to  have  subscribed  for  shares  on  the 
faith  of  this  as  much  as  any  other  statement  in  the 
prospectus.  He  may  have  been  foolish,  but  there  is 
no  reason  why  he  should  not  have  his  remedy. 

Then  comes  a  point  of  law  which  is  a  new 
one,  and  which  is  not  cleared  up  by  the  case  of 
jRobiruon  v.  Currev,  the  only  case  on  the  meaning 
of  the  statute  3  &  4  Will.  4,  c.  42,  which  has  been 
brought  before  me.  The  Act  of  1890,  by  section 
3,  says  that  every  person  who  is  a  director  or 
promoter  of  the  company  at  the  time  of  the  issue  of 
the  prospectus  shall  be  liable  to  pay  compensation  to 
all  persons  who  shall  subscribe  for  any  shares  on  the 
faitn  of  such  prospectus,  for  the  loss  or  damage  they 
may  have  sustained  by  reason  of  any  untrue  state- 
ment. It  should  be  observed  that  the  right  of  action 
is  given,  not  to  recover  damages,  but  for  compensation 
— that  Ib,  for  something  which  would  sive  bi^k  to  the 
person  subscribing  for  shares  what  ne  has  lost  by 
reason  of  the  untrue  statement  in  the  prospectus. 
Then  section  3  of  3  &  4  Will.  4,  c.  42,  provides  that  all 
actions  for  penalties,  damages,  or  sums  of  money 

given  to  the  parl^  grieved  by  any  statute  now  or 
ereafter  to  be  in  force  must  be  brought  within  two 
years  after  the  cause  of  action.  The  question  is,  Is 
this  action  within  that  section  ?  The  period  is  short, 
shorter  than  that  limited  for  actions  for  debt  or  on  a 
covenant.  Is  it  therefore  reasonable  to  hold  that  an 
action  of  this  kind  should  be  so  limited  ?  I  am  of 
opinion  that  that  section  deals  with  damages  or  sums 
of  money  in  the  nature  of  a  penalty,  and  not  with 
such  sums  of  money  as  we  are  dealing  with  here, 
which  are  claimed  as  compensation  for  the  loss 
suffered  through  subscriptions  for  shares  induced  by 
misrepresentations  in  a  prospectus.  But  besides  that, 
I  think  I  ought  not  to  hold  that  the  Legislature  in 
the  Act  of  1890,  giving  a  new  remedy  to  a  new  class 
of  persons,  intended  at  the  same  time,  without  any 
clear  expression  thereof,  to  say  that  actions  under 
that  Act  should  be  brought  within  the  specially 
limited  period  of  section  3  of  3  &  4  Will.  4,  c.  42. 
As  this  case  may  go  to  the  Court  of  Appeal  I  will 
deal  with  one  other  point.     Supposing  the  statute 


3  &  4  Will.  4,  c.  42,  applies,  when  did  the  cause  of 
action  in  this  case  commence  P  It  does  not  commenoe 
with  the  issue  of  the  prospectus  or  the  applioBition  for 
shares.  The  Act  of  1890  deals  with  compensation  for 
loss  or  damage  sustained  by  a  subsoribw  for  shares. 
As  soon  as  he  applies  for  shares  it  is  true  he  is  liable 
to  pay,  but  he  cannot  sustain  loss  or  damage  until  he 
has  actually  paid  the  money.  From  that  time  there- 
fore the  cause  of  action  commences,  so  that  in  this 
case  the  last  £25,  which  was  not  paid  until  December, 
1898,  would  not  be  within  section  3  of  3  &  4  Will.  4,  c. 
42,  even  if  it  applied.  As  I  hold  that  it  does  not  apply, 
there  must  be  judgment  for  the  plaintiff  for  £100, 
with  interest  and  costs  ;  and  I  may  add  that  even  if 
he  could  only  have  brought  his  action  for  the  £25  I 
would  have  given  him  the  whole  costs  of  the  actum. 

Solicitors,  Herbert  Toomer;  Morten,  Cutler,  &  Co,  ; 
Godfrey,  Wehh,  &  Godfrey.     ' 


Krwictj.i  July  21.  1899. 

In  re  BoBEBT  Watson  &  Co.  (Limitkd).  (a.) 

Company— Partly  paid-up  iharea — Sufficiency  of  filed 
contract  —  Statement  of  nature  of  consideration — 
Character  of  transaction — Companies  Ad,  1867  ^30  A 
31  Vict.  c.  131),  «.  2b^Companie8  Act,  1898  (61  A 
62  Vict.  c.  26). 

A  mere  recital  in  a  contract  filed  under  section  25  of 
the  Companies  Act,  1867,  stating  that,  by  an  unfiled 
contract,  **  the  vendors  agreed  to  sell  and  the  company  to 
purchase  the  property  in  the  agreement  now  in  recital 
mentioned  for  the  consideration  and  on  the  terms  and 
conditions  tTierein  expressed  and  contained,'*  is  not  a 
sufficient  statement  of  the  consideration. 

The  filed  contra^  must  at  least  state  generally  the 
nature  of  the  consideration,  and  not  merely  set  forth  the 
character  of  the  transaction. 

In  re  S.  Frost  &  Co.  (Limited).  47  W.  R.  27,  [1898] 
2  Ch.  556.  <m  appeal  ante,  p.  39,  [1899]  2  Ch.  207, 
commented  on. 

Motion. 

Eobert  Watson  &  Co.  (Limited)  was  a  limited 
company  incorporated  on  the  25th  of  August,  1887, 
under  the  Companies  Act,  1862,  and  formed  for  the 
purpose  of  taking  over  the  business  carried  on  by  a 
firm  trading  under  the  style  of  Bobert  Watson  &  Oo. 

By  the  first  of  two  agreements,  both  dated  the  dOtii 
of  September,  1887,  &e  firm,  as  vendors,  agreed  to 
sell  and  the  company  agreed  to  purchase  "  all  and 
singular  the  lands  then  belonging  to  the  said  firm 
whether  situate  in  India,  England,  or  cdsewhere,  the 
moneys,  bills,  notes,  and  other  negotiable  instruments 
and  securities  for  money,  the  book  and  other  debts 
and  things  in  action  belonging  to  the  same  firm  and 
the  full  benefit  of  all  contracts  to  which  the  same  firm 
was  entitied  in  connection  with  the  business  theretofore 
carried  on  by  them,  and  all  and  singular  other  the 
property  and  assets  of  every  description  including  the 
goodwill  of  the  said  business  and  llie  right  to  use 
tiie  trade-marks  or  other  marks  of  a  like  nature  used 
in  connection  with  the  said  business  and  to  use  the 
name  of  Bobert  Watson  &  Co.  as  part  of  the  name  of 
the  company,"  and  it  was  thereby  agreed  that  part 
of  the  consideration  of  the  said  sale  should  be  the 
sum  of  £300,000,  of  which  £70,000  was  to  be  paid  in 
cash  and  £230,000  was  to  be  satisfied  by  the  issue  of 
twenty-three  shares  of  the  nominal  value  of  £15,000 
each  to  the  persons  and  in  the  proportions  therein 

(a.)  Beported  by  B.  J.  A.  Mobbison,  Bsq.,  Bar^ 
rister-at-Law. 
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•pacified,  and  tliat  the  sum  of  £10,000  and  no  more 
was  to  be  deemed  to  be  paid  up  on  eaoh  of  Buoh 
shares,  and  it  was  also  agreed  that  the  company 
should  before  the  issae  of  the  said  twenty-three  shares 
enter  into  a  separate  agreement  embodying  the 
relevant  provisions  thereof  and  shonld  regist^  the 

The  second  of  the  said  agreements  was  made 
between  the  company  of  the  one  part  and  the  vendors 
of  the  othcur  part,  and  after  a  recital  Uiat  by  the 
above-mentioned  agreement  "  the  vendors  agreed  to 
sell  and  the  company  agreed  to  purchase  the  pro- 
perty in  the  agreement  now  in  recital  mentionea  for 
the  consideration  and  on  the  terms  and  conditions 
therein  expressed  and  contained,  and  among  others 
that  the  company  shonld  enter  into  the  agreement 
hereinafter  contained,"  it  was  thereby  asreed  **  that  in 
folfilment  of  the  said  condition  in  that  oehalf ,  and  in 
cansideration  of  the  said  sale,  and  in  part  payment 
of  the  pnrchase-money  payable  in  respect  thereof  " 
the  company  wonld  immediately  after  the  reffistra- 
tion  thereof  (which  registration  the  company  iferelby 
forthwith  undertook  to  effBct)  issue  and  allot  twenty- 
three  shares  of  the  nominal  value  of  £15,000  each  in 
the  oompany  to  the  several  persons,  and  in  the  several 
piOToriions  therein  specified,  and  that  each  of  the 
said  twenty-thrpe  shares  should  be  registered  and 
held  by  the  holder  thereof  for  the  time  bemg  as 
having  the  sum  of  £10,000  paid  up  thereon. 

The  second  agreement  was  duly  filed  on  the  30th 
of  September,  1887,  and  the  twenty-three  shares  were 
sobseqnently  issued  and  allotted  in  pursuance  thereof. 
No  other  agreement  had  been  filed. 

In  1892,  each  of  the  original  shares  of  £15,000,  on 
which  £10,000  had  been  paid,  was  subdivided  into 
ten  shares  of  £1,500  each,  on  each  of  which  the  sum 
of  £1,000  was  credited  as  paid. 

In  view  of  the  redent  decisions  on  the  subject  the 
company  became  apprehensive  lest  the  filed  contract 
should  not  be  a  sufficient  contract,  and  now  moved 
the  court  for  an  order  (if  necessary)  directing  the 
filing  of  the  first  above-menlioned  agreement  or 
altematively  of  a  memorandum  in  writing  in  a  form 
to  be  i^yproved  by  the  court. 

The  respondent  was  the  holder  of  ten  shares  in  the 
oompany,  representing  one  of  the  original  shares 
iasned  and  allotted  in  pursuance  of  the  filed  agree- 
ment* 

The  oompany  was  in  a  thoroughly  solvent  condition. 

Warrin^Umt  Q.C,  and  ArmiUtead,  for  the  applicants. 
— The  nature  of  the  consideration  must  appear  in  the 
filed  contract :  In  re  8.  Frost  &  Co.  {Limited),  47  W.  B. 
27,  [1898]  2  Ch.  556,  on  appeal,  ante,  p.  39,  [1899] 
2  Ch.  207.  Now  here  the  recital  states  that  the 
transaction  was  a  sale,  the  character  of  the  tran- 
■action  is  stated,  and  that  involves  in  its^f  a 
statement  of  the  nature  of  the  consideration.  No 
one  by  reading  the  contract  in  In  re  8.  Frost  &  Co. 
(Limited^  would  get  any  more  information  as  to 
the  consideration  than  he  would  by  reading  this 
agreement. 

The  Kharaskkoma  case,  46  W.  B.  37,  [1897]  2 
Ch.  451,  and  In  re  Maynards  {Limited),  46  W.  B. 
346,  [1898]  1  Ch.  515,  were  also  referred  to. 

C  T.  Musgrave,  for  the  respondent. — ^The  contract 
must  express  the  consideration,  and  if  the  real  nature 
of  the  consideration  is  disclosed,  t^at  may  be  sufficient, 
although  the  details  can  be  ascertained  only  by  other 
» videnoe :  In  re  African  Qcld  Concessuma  and  Develop^ 
ment  Co,,  Markham  and  Darter^ a  case,  47  W.  B.  509, 
[1899]  1  Ch.  414,  affirmed  on  appeal,  [1899]  2  Ch.  480. 

Kbkswich,  J. — My  anxious  desire  is  to  follow  the 
guide  affi)rded  by  the  Court  of  Appeal  in  In  re  8. 
Frmi  d:  Co  (ZtmtM),  and  not  the  less  so  because  they 


did  not  adopt  the  view  which  I  took  in  In  re 
Maynards  (Limited),  The  difficulty  is  to  know,  when 
applying  it  to  any  particular  document,  what  their 
view  was.  Now,  in  all  these  cases — ^in  the  Kharaak^ 
homa  case,  in  In  re  8,  Frost  &  Co,  {Limited),  both  in 
the  court  below  and  on  appeal,  and  in  Markham  and 
Darter^s  case — ^the  judgments  make  it  clear  that  there 
must  be  stated  on  the  face  of  the  contract  the 
'*  nature"  of  the  consideration,  or  the  *<]dnd'*  or 
"  sort"  of  tlie  consideration,  or,  as  Wright,  J.,  calls 
it,  the  "real  nature"  of  the  consideration,  and  the 
difficulty  is  to  know  what  is  meant  by  that  phrase — 
I  say  **  by  that  phrase  "  because,  though  the  language 

^  used  is  a  little  different,  there  was  the  same  phrase 

'.  throughout. 

This  contract  says  that  "the  vendors  agreed  to 
sell  and  ^e  company  agreed  to  purchase  the  property 
in  the  agreement  now  in  recital  mentioned  for  the 
consideration  and  on  the  terms  and  conditions  therein 
expressed  and  contained."  Now,  unless  the  argument 
of  the  applicants'  counsel  in  support  of  the  filed 
contract  is  sound,  that  is  not  m  itself  sufficient, 
because  in  In  re  8,  Frost  &  Co,  {Limited),  on 
appeal,  Vaughan  Williams,  L.J.,  says,  [1899]  2 
Ch.,  at  p.  216 — ^and  the  other  judges  did  not 
differ  from  him — "  It  is  not  a  sufficient  statement  of 
the  consideration  if  the  only  statement  is  such  as  to 
refer  one  to  some  other  contract  in  which  the  con- 
sideration will  be  found  set  out."  It  is  not,  therefore, 
enough  to  say  "  the  property  in  the  agreement  now 
in  redtal  mentioned.  But  the  applicants'  counsel 
says  that  the  nature  of  the  consideration  points 
not  to  the  nature  of  the  proper^,  but  to  the  form  or 
character  of  tiie  transaction,  and  that  here  the  trans- 
action is  one  of  purchase  and  sale.  This  was  not 
an  exchange  or  anything  of  that  sort  It  was  a 
sale,  and  ne  says  that  that  ia  all  you  want  to 
know.  If  that  contention  is  not  sound,  then  his 
argument  breaks  down.  I  do  not  think  that  the 
meaning  contended  for  is  within  the  contemplation  of 
the  statute  or  the  decided  cases. 

In  In  re  Frost  &  Co,  {Limited)  the  Court  of 
Appeal   ap^reed   with   Bomer,  J.,  except  upon  the 

f>int  deahng  with  the  Statute  of  Frauds,  with  which 
have  nothing  now  to  do.  Bomer,  J.,  said :  "  Now, 
fairly  viewed,  is  ^e  consideration  stated  on  the  face 
of  the  filed  document  in  the  case  before  me  P  I  think 
it  is.  The  document  shows  that  the  consideration 
was  (stating  it  shortlv)  that  the  vendor  had  agreed  by 
a  previous  contract  therein  mentioned  (but  not  filed) 
to  sell  and  lease  to  the  company  certain  leasehold 
premises,  and  to  sell  the  goodwill  of  the  business 
carried  on  by  the  vendor  on  those  premises,  together 
with  the  madiinery,  plant,  horses,  vans,  carts,  fixtures, 
and  fittings  used  in  connection  with  those  businesses  as 
therein  mentioned.  That  is  a  short,  but,  to  my  mind, 
sufficient  statement  of  the  consideration,  and  I  do  not 
think  it  was  essential  that  the  full  particulars  of  the 
leasehold  businesses  and  plant  should  be  detailed  in 
the  filed  contract " ;  and  then  he  goes  on  to  point  out 
(what  subsequently  received  the  approval  of  the  Court 
of  Appeal)  that  if  the  other  view  be  held  you  must 
set  out  an  inventory  of  the  property.  He  evidently 
had  in  his  mind  the  distinction  between  a  general 
description  and  a  detailed  inventoi^  of  the  property. 
He  said  that  the  former  was  sufficient,  but  that  the 
latter  could  not  be  reqaired  without  au  absurdity. 
Illustrations  of  the  sort  of  particularity  required  are 
given  by  Chitty,  L.J.,  in  the  Kharaskhyma  case.  For 
instance,  he  says :  "  If  the  consideration  is  a  concession 
in  South  Africa,  the  person  who  reads  the  registered 
document  will  see  that  it  is  a  concession  in  South 
Africa,  and  will  form  his  own  opinion  about  it. 
So  if  it  is  furniture  supplied  to  an  hotel  company 
he  may  be  able  to  go  at  once  and  see  what  that  fumi- 
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tiire  ia,  or  he  may  not,  beoaoae  after  a  lapse  of  time  the 
f  oniitare  may  be  worn  out.  Asain,  if  it  ia  the  sale  of 
a  goodwill  and  stook-in-trade  the  consideration  stated 
being  the  goodwill  and  the  stock-in-trade,  he  sees  the 
nature  of  uie  consideration,  and  he  sees  it  stated."  In 
all  these  cases  an  inquiring  person  can  find  out  for  him- 
self what  was  the  consideration,  including  the  general 
nature  of  the  subject-matter  of  the  consideration,  for 
he  sees  it  stated  in  the  filed  document.  Now,  in  the 
document  before  me,  such  a  person  does  not  see  what 
is  the  nature  of  the  consideration  according  to  those 
authorities.  The  consideration  is  only  stated  to  be 
the  sale  and  purchase  of  property,  which  may  be  free- 
hold, copyhold,  or  leasehold,  or  anything  else  that 
may  be  fairly  described  as  property.  I  do  not  think 
that  the  Court  of  Appeal  intended  their  decision  in 
In  re  8.  Frost  dt  Co.  {Limited)  to  mean  that  there 
need  be  no  statement  at  all  as  to  the  nature  of  the 
property  dei^t  with.  In  this  case  the  general  nature 
of  the  property  can  only  be  determined  by  re- 
ferring to  another  document  which  is  not  filed,  and 
with  respect  to  that  I  only  repeat  what  I  said  before 
— that  what  Vaughan  Williams,  L.J.,  said  is  in 
point,  and  it  was  concurred  in  by  the  other  lords 
jastices.  In  my  opinion,  therefore,  the  filed  docu- 
ment is  insufficient. 

Solicitors,  FreshfiMs  &  Williame, 


I        July  28,  31 ;  Aug.  10,  1899. 


Chan.  Div. 
Cozens-Hardy,  J. 

Co&irwALL  V,  Henson.  (a.) 

Vendor  and  purchaser — Payment  hy  instalmenie — Pur- 
c?icuer*e  repudiation  of  contract  he/ore  last  instalment 
— Acts  amounting  to — Right  to  recover  money  paid — 
Specific  performance. 

The  plaintiff  was  the  purchaser  and  the  defendant 
was  the  vendor  of  certain  land  under  a  written  agree' 
meiit  providing  for  payment  of  the  purchase-money  by 
certain  instalments.  By  this  agreement  if  the  purchaser 
made  default  in  payment  of  any  instalment  for  thirty 
days  the  whole  price  was  to  become  immediately  due,  but 
provision  was  made  for  this  time  being  extended  by 
agreement ;  and  in  the  event  of  default  being  made  for 
thirty  days  in  payment  of  the  whole  of  the  unpaid 
instalments  with  interest  the  vendor  was  empowered  to 
resell.  The  plaintiff  took  possession  under  this  agree- 
ment  and  paid  all  the  instalments  except  one,  but  then 
disappeared  and  never  made  any  further  payment  to  the 
defendant.  More  than  a  year  afterwards  the  defendant 
let  the  property  to  B,  with  an  option  to  purchase,  and  B, 
was  now  in  possession.  The  plaintiff  thereupon  made  an 
offer  to  tlie  aefendant  to  ^^mahe  the  final  instalment  and 
settlement  of  the  ground  purchased,*^  which  offer  was 
re/used. 

This  was  an  action  for  specific  performance  of  the 
above  agreement  and  damages,  or  alternatively  damages 
for  brea^ch  of  contract  and  repayment  of  the  purchase" 
money  with  interest.  The  claim  for  specifi^i  performance 
waspradically  abandoned  at  the  hearing. 

Held,  that  the  plaintiff  in  fact  abandoned  the  land  and 
repudiated  his  contract ;  and  further  that  the  plaintiff 
having  made  such  default  as  precluded  him  from  demand- 
ing  the  transfer  of  the  property,  the  defendant  was  justified 
in  treating  this  as  an  abandonment,  and  in  custing  thence- 
forward as  the  true  owner,  both  at  law  and  in  equity,  of 
the  property  ;  and  the  plaintiff  having  himself  repudiated 
this  contract  after  having  possession  of  the  property 
under  the  contract,  and  there  being  no  circumstances 

(a.)  Beported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 


from  which  tTie  court  oould  imply  a  promise  by  the 
defendant  to  repay  the  money  paid  by  the  plaintiff, 
neither  the  cJaimfor  damages  nor  that  for  the  repayment 
could  be  sustained. 

Action. 

By  an  agreement  dated  the  11th  of  August,  1892, 
and  made  between  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other  part,  the  defendant  agreed  to 
sell  and  the  plaintiff  agreed  to  buy  5^  acres  of  land  at 
Fitsea,  in  Bssex,  for  £150. 

Clause  2  was  as  follows :  **  The  purchaser  has 
already  paid  to  the  yendor  the  sum  of  £40  on  aooonnt 
of  the  said  purchase-money  of  £150,  and  will  pay  the 
balance  by  equal  quarterly  instalments  of  £9  3s.  4d. 
each  on  the  29th  day  of  September,  the  25th  day  of 
December,  the  25th  day  of  March,  and  the  24th  day 
of  June  in  every  year,  the  first  of  such  quarterly 
payments  to  be  made  on  the  25th  day  of  Deoem- 
ber,  1892.  The  purchaser  will  also  pay  to  the 
vendor  with  each  such  quarterly  payment  on  aooouot 
of  principal  such  a  further  sum  as  shall  be  equiva- 
lent to  interest  at  the  rate  of  3  per  cent,  per 
annum  on  the  amount  of  principal  remaining  unpaid 
for  the  quarter  then  past,  but  if  the  purchaser  shall 
make  default  in  payment  of  any  of  such  instalments 
of  principal  or  interest  or  any  part  thereof  for  thirty 
days  after  the  same  shall  have  become  due,  the  whole 
of  the  unpaid  instalments  of  the  said  purchase-money 
with  the  interest  thereon  shall  become  immediately 
due  and  payable.'*  Thus  far  the  clause  was  in  print, 
but  the  folio  wiag  words  were  added  in  writing:  ''I 
agree  to  grant  a  further  extension  on  application  of 
the  purchaser  at  an  increase  of  interest  as  shall  be 
determined  by  both  parties.*'  The  purchaser  was  by 
clause  3  to  have  possession  as  on  the  1st  of  July, 
1892,  and  he  was  by  clause  6  to  make  and  maintain 
certain  boundary  fences  and  hedges  and  also  to  com- 
plete and  repair  part  of  a  certain  road  abutting  on 
fhe  land.  By  clause  8  the  vendor,  in  the  event  of 
default  being  made  for  thirty  days  in  ^yment  of  the 
whole  of  the  unpaid  instalments  with  mterest,  was  to 
be  at  liberty  to  resell  and  to  retain  out  of  the 
proceeds  of  sale  unpaid  instalments  with  interest,  and 
the  net  balance  of  the  proceeds  was  to  to  be  paid  by 
the  vendor  to  the  purchaser. 

The  plaintiff  entered  into  possession  and  cultivated 
the  land  for  a  considerable  time,  but  he  did  not  make 
it  pa  V.  The  plaintiff  was  generally  in  arrear  with  his 
instalments,  and  from  time  to  time  the  defendant 
allowed  a  postponement,  interest  being  charged  and 
paid  at  £5  per  cent.  The  last  instalment  paid  by  the 
plaintiff  became  doe  on  the  24th  of  June,  1895,  and 
was  paid  with  interest  on  the  27th  of  August,  1895. 
This  left  only  one  instalment  due,  but  from  August, 
1895,  no  further  payment  was  niade  by  the  plaintiff 
to  the  defendant. 

Much  correspondence  took  place,  in  which  the 
defendant  called  upon  the  plaintiff  to  pay,  and  on 
the  23rd  of  October,  1896,  the  plaintiff  wrote  a  long 
letter  to  the  defendant  asking  him  to  reply  to  a  par- 
ticular address  in  Jamaica -road,  Bermondsey.  Shortly 
after  that  date  the  plaintiff  disappeared,  and  letters 
addressed  by  the  defendant  to  him  at  Jamaica-road 
were  returned  through  the  Dead  Letter  Office.  In- 
quiries made  by  the  defendant  at  former  addressee 
and  fiom  his  relations  led  to  no  result.  The  field  was 
in  a  derelict  state,  the  fences  were  broken  down, 
nothing  was  produced  bv  the  land,  the  road  was  not 
made,  and  rates  and  tithe  were  unpaid.  The  land 
was  not  worth  the  total  amount  of  the  instalments 
paid  by  the  plaintiff. 

Under  these  circumstances  the  defendant  took 
possession  and  advertised  the  property  for  sale,  and, 
not  being  able  to  effect  a  sale,  he  on  the  7th  of  March, 
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1898,  agreed  to  let  the  property  to  a  Mr.  Bums  with 
liberty  to  erect  a  house  and  with  the  optioo  to 
purchase  at  any  time  during  the  term.  Boms  aooord- 
iogly  ereoted  a  house,  and  was  still  in  possession  at 
the  trial  of  the  action.  The  plaintifiP  now  appeared 
upon  the  scene  and  expressed  his  pleainre  at  finding 
a  house  ereoted,  and  on  the  13th  of  June,  1898,  he 
wrote  to  the  defendant  that  he  was  prepared  to 
"make  the  final  instalment  and  settlement  of  the 
ground  purchased."  Correspondence  took  place,  but 
nothing  resulted  from  it,  and  on  the  13th  of  July, 
1898,  this  action  was  commenced,  the  plaintiff  claim- 
ing specific  performance  of  the  agreement  of  August, 
1892,  and  damages  instead  of  or  in  addition  to  specific 
performance,  or  altematiTcly  damages  for  breach  of 
contract  and  repayment  of  the  pmrcnase-money  witii 
interest 

AOburyy  Q.  (7.,  and  Harry  Greenwood,  for  the  plaintiff. 

Frederic  Thompeon,  for  the  defendant. 

Cozens-Habdt,  J.,  after  stating  the  facts  as  above 
set  out,  said :  At  an  earl^  stage  it  appeared  to  me  to  be 
reasonably  clear,  and  it  was   assented   to   by  the 
plamtiff's  counsel,  that  specific   performance  could 
not  be   granted.      The  plaintiff  in   an   action   for 
•peoific  performance  must  allege  and  prove  that  he  is 
and  always  has  been  ready  and  wilbng  to  perform 
hifl  part  of  the  bargain.      It  would  be  monstrous 
after  such  delay  to  grant  a  decree  for  specific  per- 
formanoe  which  would  inyolve  tumine  Bums  out  of 
posieasion,  and  giving  the  land  with  Uie  house  upon 
it  to  the  plaintiff.      Although  the  plaintiff  is  not 
entitled  to  specific  performance,  it  is  contended  that 
becandlaim  damages  against  the  defendant.    It  is 
necessary  to  consider  what  is  the  legaJ  position  of  the 
plaintiff.    It  is  often  stated  that  the  effect  of  a  con- 
tract for   sale  of    land   is  to  make   the    purchaser 
from  that  moment  in  equity   owner   of    the   land. 
1  think,  however,  that  this  statement  is  too  wide. 
The  doctrine  is  subject  to  one  obvious  quaMca- 
tioD— namely,   that  the  contract   is  one    of  which 
the    court   under    the    circumstances    will    decree 
specific  pefformance.     For  instance,  if  the  vendor 
is    not    in     a     position    to    obtain    a    decree    for 
specific  performance,  whether    by  reason   of   some 
defect  in  title  or  by  reason  of  some  collateral  mis- 
representation, the  purchaser  never  was,  in  the  view 
of  the  court,  owner  in  equity  of  the  property.    So, 
too,  if  by  reason  of  delay  or  other  circumstances  the 
ooart  decUnes  to  grant  to  the  purchaser  specific  per- 
formance, the  purchaser  is  not  treated  as  being  in 
«qoity  owner  of  the  property.     It  is  settled  law  that 
Where  a  purchase  goes  off  by  reason  of  some  default 
OQ  the  part  of  the  vendor,  the  purchaser  has  a  lien 
upon  the  property  for  any  part  of  his  purchase-money 
which  has  been  paid :   see  Base  v.  fFatson,  12  W.  B. 
d8d,  lOH.  L.  Cas.  672.     The  same  principle  applies 
where  the  court  declines  to  grant  a  decree  for  specific 
performance   in  favour   of    the   purchaser,  on    the 
ground  of  his  delay  if  there  has  been  no  part  perform- 
SDoe,  and  if  there  is  not  on  the  part  of  the  purchaser 
anything  which  can  amount  to  evidence  of  abandon- 
ment or  repudiation  of   the   contract  (see  Levy  v. 
Siogdan,  [1898]  I  Ch.  478,  46  W.  B.  Dig.  173.  and 
[1899]  1  Ch.  5.  47  W.  B.  Dig.  200,  where  a  purchaser 
tailed  to  obtain  specific  performance,  but  was  never- 
tholsss  declared  entitied  to  a  lien  for  his  deposit). 
^  question    which  I   have  to   dedde  is,  in  the 
words  of  Cotton,  L.J.,  in  Howe  v.  Smith,  32  W.  B. 
^.  at  p.  804,  27  Ch.   D.  89,  whether  there  are 
^n  **  acts  on  the  part  of  the  purchaser  which  not 
only  amount  to  delay  sufficient  to  deprive  him  of  the 
equitable  remedy  of  specific  performance,  but  which  ' 
would  make  his  conduct  amount  to  a  repudiation  on 
Itti  pert  of  the  contract"     Upon  the  whole,  I  think 


that  the  plaintiff  by  his  conduct  has  shown  that  he  in 
October,  1896,  thought  it  not  wortii  his  while  to  have 
anything  further  to  do  with  the  land,  and  in  fact 
abandoned  the  land  and  repudiated  the  contract.  I 
think,  further,  that  the  plaintiff  having  made  such 
default  as  precluded  him  nom  demanding  the  transfer 
of  the  property,  the  defendant  was  justified  in  treating 
this  as  an  abandonment  and  in  acting  thenceforward 
as  the  true  owner,  both  at  law  and  in  equity,  of 
the  property.  It  was  in  this  character  that  he 
granted  a  lease  to  Bums  with  an  option  to  pur- 
chase. I  do  not  think,  under  these  circumstances, 
it  would  be  right  for  me  to  sive  the  plaintiff 
a  lien  upon  the  property  for  the  money  he  has 
paid,  or  an  order  against  the  defendant  to  repay 
this  sum:  see  Dinn  v.  Grant,  5  De  G.  &  Sm.  451.  The 
defendant's  rights  cannot  be  limited  to  the  exercise  of 
the  power  of  sale  conferred  by  the  contract  when  once 
it  is  neld  that  the  plaintiff  is  no  longer  owner  in  equity 
of  the  land  or  entitled  to  a  lien  upon  it.  The  lease  to 
Bums  was  a  lawful  exercise  of  ownership.  It  is,  I 
think,  plain  that  the  plaintiff  cannot  obtam  damages 
for  breach  of  the  contract  which  he  has  himself  repu- 
diated, nor  do  I  think  he  can  recover  back  the  money 
which  he  has  paid,  as  money  had  and  received  to  his 
use.  There  has  not  been  a  total  failure  of  considera- 
tion. The  general  rule  of  law  is  that  where  a 
contract  has  been  in  part  performed  no  part  of  the 
money  paid  under  sudi  a  contract  can  be  recovered 
back :  see  JVhincuv  v.  Hughes,  19  W.  B.  439,  L.  B.  6  C.  P. 
78.  The  plaintiff  has  been  for  a  time  in  possession  of  . 
the  property  xmder  the  contract,  and  there  are  no 
circumstances  from  which  I  can  imply  a  promise  by 
the  defendant  to  repay  this  money  to  the  plaintiff, 
especially  when  the  land  is  not  now  worth  this  money. 
Belianoe  was  placed  by  counsel  for  the  plaintiff  on 
Palmer  v.  Temple,  9  A.  &  E.  508  ;  but  in  that 
case  there  had  been  no  part  performance  of  the 
contract,  possession  had  not  been  tiJcen,  and,  more- 
over, it  is  not  easy  to  reconcile  the  observations  in 
that  case  with  the  judgment  of  the  Court  of  Appeal 
in  Howe  v.  Smith,  I  ought  perhaps  to  mention 
that  the  defendant,  on  receipt  of  the  plaintiff's  letter 
on  the  13th  of  June,  1898,  noade  an  offer  to  convey 
subject  to  the  rights  of  Bums  under  his  tenancy 
and  subject  to  the  payment  of  a  sum  of  £25.  I  regret 
that  this  offer  was  not  accepted.  But  I  do  not  think 
I  ought  to  treat  that  offer  as  an  admission  by  the 
defendant  that  the  plaintiff's  rights  under  the  contract 
still  subsisted.  Except  on  the  footing  that  the  con- 
tract was  at  an  end  and  that  the  plaintiff  was  not 
owner  in  equity  of  the  land,  Bums's  lease  with  the 
option  of  purchase  was  improper  and  invalid.  The 
result  is  that  I  am  not  able  to  find  any  legal 
foundation  for  the  plaintiff's  claim  for  damages  Or  for 
the  return  of  the  instalments  he  has  paid.  I  must, 
therefore,  discuss  the  action,  but,  under  the  circum- 
stances, without  costs. 

Solicitors  for  the  plaintiff,  Edwin,  Son,  Jb  Edgley, 

Solicitors  for  the  defendant,  Field,  BoKoe,  &  Co., 
for  J.  H,  MitcheU,  Worthing. 


CozS^Ha^y.  J.  j  ^^^  23,  26;  Aug.  2.  1899. 

Llandudko  Ubbaw  Distbigt  Council  v. 
Wood,  (a.) 
Foreshore — Leasee  from  the  Crown — Rights  of  the  public 
—Religious    meetings — Urhan   district    council — In- 
junction — Trespass. 

(a.)  Bepoited  by  Nkvuxb  Tbbbutt,  Esq.,  Bar- 
rister-at^Law. 
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tore  is,  or  he  may  not,  beoaoae  after  a  lapse  of  time  the 
f  oniitare  may  be  worn  oat.  Asain,  if  it  is  the  sale  of 
a  ^podwill  and  stook-in-trade  the  consideration  stated 
being  the  goodwill  and  the  stock-in-trade,  he  sees  the 
natnre  of  the  consideration,  and  he  sees  it  stated."  In 
all  these  oases  an  inquiring  person  can  find  out  for  him- 
self what  was  the  consideration,  including  the  general 
nature  of  the  subject-matter  of  the  consideration,  for 
he  sees  it  stated  in  the  filed  document.  Now,  in  the 
document  before  me,  such  a  person  does  not  see  what 
is  the  nature  of  the  consideration  according  to  those 
authorities.  The  consideration  is  only  stated  to  be 
the  sale  and  purchase  of  propcorty,  which  may  be  free- 
hold, copyhold,  or  leasehold,  or  anything  else  that 
may  be  fairly  described  as  property.  I  do  not  think 
that  the  Court  of  Appeal  intended  their  decision  in 
In  re  8.  Frost  dt  Co.  {Limited)  to  mean  that  there 
need  be  no  statement  at  all  as  to  the  nature  of  the 
property  dealt  with.  In  this  case  the  general  nature 
of  the  property  can  only  be  determined  by  re- 
ferring to  another  document  which  is  not  filed,  and 
with  respect  to  that  I  only  repeat  what  I  said  before 
— that  what  Vaughan  Williams,  L.J.,  said  is  in 
point,  and  it  was  concurred  in  by  the  other  lords 
justices.  In  my  opinion,  therefore,  the  filed  docu- 
ment ia  insufficient. 

Solicitors,  Freahfidds  &  Williama, 


CoZ^bSSj.  J.  !        J-ly  28.  31 ;  Aug.  10.  1899. 
Co&irwALL  V,  Hbnson.  (a.) 

Vendor  arid  purchaser — Payment  by  instalments — Pwr- 
cJiaser's  repttdiation  of  contract  he/ore  last  instalment 
— Acts  amounting  to — Bight  to  recover  money  paid — 
Specific  performance. 

The  plaintiff  toas  the  purchaser  and  the  defendant 
was  the  vendor  of  certain  land  under  a  toriUen  agree- 
ment providing  for  payment  of  the  purchase-nwney  by 
certain  instalments.  By  this  agreement  if  the  purchaser 
made  default  in  payment  of  any  instalment  for  thirty 
days  the  whole  price  was  to  become  immediately  due^  but 
provision  was  made  for  this  time  being  esdended  by 
agreemeivt ;  and  in  the  event  of  default  being  made  for 
thirty  days  in  payment  of  the  whole  of  the  unpn.id 
instalments  with  interest  the  vendor  was  empowered  to 
resell.  The  plaintiff  took  possession  under  this  agree- 
ment and  paid  aXl  the  instalments  except  onst  but  then 
disappear  A  and  never  made  any  further  payment  to  the 
defendant.  More  than  a  year  aftervoards  the  defendant 
let  the  property  to  B.  unth  an  option  to  purchase,  and  B. 
was  now  in  possession.  The  plaintiff  thereupon  made  an 
offer  to  the  defendant  to  "  make  the  final  instalment  and 
settlement  of  the  ground  purchased,**  which  offer  was 
re/used. 

This  was  an  action  for  specific  performance  of  the 
above  agreement  and  damages,  or  alternatively  damages 
for  breach  of  contra^  and  repayment  of  the  pwrchase- 
money  with  interest.     The  claim  for  specific  performance 


aspractically  abandoned  at  the  hearing. 
Held,  that  the  plaintiff  in  f 


I  fact  abandoned  the  land  and 
repudiated  his  contracT;  and  further  that  the  plaintiff 
leaving  made  such  default  as  precluded  him  from  demand- 
ing the  transfer  of  the  property,  the  defendant  was  justified 
in  treating  this  as  an  abandonment,  and  in  acting  thence- 
forward as  the  true  owner,  both  at  law  and  in  equity,  of 
the  property ;  and  the  plaintiff  having  himself  repudiated 
this  contract  after  having  possession  of  the  property 
under  the  contract,  and  there  being  no  circumstances 


(a.)  Beported  by  J.  F.  Walby,  Bsq.,  Barrister-at- 
Law. 


from  which  the  court  could  imply  a  promise  by  the 
defendant  to  repay  the  money  paid  by  the  plaintiff, 
neither  the  claim  for  damages  nor  that  for  the  repay tnenl 
could  be  sustained. 

Action. 

By  an  agreement  dated  the  11th  of  August,  1892. 
and  made  between  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other  part,  the  defendant  agreed  to 
sell  and  the  plaintiff  agreed  to  buy  5^  acres  of  land  at 
Pitsea,  in  Bssex,  for  £150. 

Clause  2  was  as  foUows :  '*  The  purchaser  has 
already  paid  to  the  vendor  the  sum  of  £40  on  aooount 
of  the  said  purchase-money  of  £150,  and  will  pa.7  Iha 
balance  by  equal  miarterly  instalments  of  £9  38.  4d« 
each  on  the  29th  day  of  September,  the  25th  day  of 
December,  the  25th  day  of  March,  and  the  24th  day 
of  June  in  every  year,  the  first  of  such  quarterly 
payments  to  be  made  on  the  25th  day  of  Decem- 
ber, 1892.  l^e  purchaser  will  also  pay  to  the 
vendor  with  each  such  quarterly  payment  on  aooouot 
of  principal  such  a  further  sum  as  shall  be  equiva- 
lent to  interest  at  the  rate  of  3  per  cent,  per 
annum  on  the  amount  of  principal  remaining  unfmid 
for  the  quarter  then  past,  but  if  the  purchaser  ahall 
make  default  in  payment  of  any  of  such  ingtalmenta 
of  principal  or  interest  or  any  part  thereof  for  thirty 
days  after  the  same  shall  have  become  due,  the  idiole 
of  the  unpaid  instalments  of  the  said  purchase-money 
with  the  interest  thereon  shall  become  immediately 
due  and  payable.'*  Thus  far  the  clause  was  in  print, 
but  the  following  words  were  added  in  writing :  "  I 
agree  to  grant  a  further  extension  on  application  of 
the  purchaser  at  an  increase  of  interest  as  shall  he 
determined  by  both  parties."  The  purchaser  was  by 
clause  3  to  have  possession  as  on  the  1st  of  July, 
1892,  and  he  was  by  clause  6  to  make  and  maintain 
certain  boundary  fences  and  hedges  and  also  to  oom- 
plete  and  repair  part  of  a  certain  road  abutting  oo 
me  land.  By  clause  8  the  vendor,  in  the  event  of 
default  being  made  for  thirty  days  in  payment  of  the 
whole  of  the  unpaid  instalments  with  interest,  was  to 
be  at  liberty  to  resell  and  to  retain  out  of  tiie 
proceeds  of  sale  unpaid  instalments  with  interest,  and 
the  net  balance  of  the  proceeds  was  to  to  be  paid  by 
the  vendor  to  the  purchaser. 

The  plaintiff  entered  into  possession  and  cultivated 
the  land  for  a  considerable  time,  but  he  did  not  make 
it  pay.  The  plaintiff  was  generally  in  arrear  with  hii 
instalments,  and  from  time  to  time  the  defendant 
allowed  a  postponement,  interest  being  charged  aad 
paid  at  £5  per  cent.  The  last  instalment  paid  by  the 
plaintiff  became  doe  on  the  24th  of  June,  1895,  and 
was  paid  with  interest  on  the  27th  of  August,  1899. 
This  left  only  one  instalment  due,  but  from  Augint* 
1895,  no  furwer  payment  was  miade  by  the  plsmtiff 
to  the  defendant. 

Much  correspondence  took  place,  in  whidi  the 
defendant  called  upon  the  plaintiff  to  pay,  and  on 
the  23rd  of  October,  1896,  the  plaintiff  wrote  a  long 
letter  to  the  defendant  asking  him  to  reply  to  a  par- 
ticular address  in  Jamaica -road,  Bermondsey.  Shoitiy 
after  that  date  the  plaintiff  disappeared,  and  letten 
addressed  by  the  defendant  to  him  at  Jamaica-road 
were  returned  through  the  Dead  Letter  Office.  In- 
quiries made  by  the  defendant  at  former  addieMB 
and  from  his  reUtions  led  to  no  result.  The  field  nai 
in  a  derelict  state,  the  fences  were  broken  down, 
nothing  was  produced  bv  the  land,  the  road  wai  not 

made,  and  rates  and  tithe  were  unpaid.    The  bad 
was  not  worth  the  total  amount  of  the  instalmeiito 

paid  by  the  plaintiff. 
Under  these   droumstances  the   defendant  took 

possession  and  advertised  the  property  for  sale,  vA, 

not  being  able  to  effect  a  sale,  he  on  the  7th  of  Mmh, 
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1898,  agreed  to  let  the  propertT  to  a  Mr.  Buns  with 
liberty  to  erect  a  hoose  and  with  the  option  to 
purchase  at  any  time  during  the  term.  Bams  aooord- 
ingly  erected  a  house,  and  was  still  in  possession  at 
the  trial  of  the  action.  The  plaintifiP  now  appeued 
upoD  the  scene  and  expressed  lus  pleasure  at  finding 
a  hooBe  erected,  and  on  the  13th  of  Jane,  1898,  he 
wrote  to  the  defendant  that  he  was  prepared  to 
"make  the  final  instalment  and  settlement  of  the 
ground  purchased."  Correspondence  took  place,  but 
nothJDg  resulted  from  it,  and  on  the  13th  of  July, 
1898,  this  action  was  commenced,  the  plaintiff  claim- 
ing specific  performance  of  the  agreement  of  August, 
1892,  and  damages  instead  of  or  in  addition  to  specific 
perfozmanoe,  or  altematiyely  damages  for  breach  of 
ccntract  and  repayment  of  the  purdiase-money  with 
intoest 

Attbwry,  Q.  O, ,  and  Harry  Greenwood,  for  the  plaintiff. 

Frederic  Thompwn,  for  the  defendant. 

Cozens-Hardt,  J.,  after  stating  the  facts  as  above 
set  oat,  said :  At  an  eorl^  stage  it  appeared  to  me  to  be 
reasonably  dear,  and  it  was    assented   to   by  the 
piaintiff'B  counsel,  that  specific   performance  could 
not  be  granted.     The  plaintiff  in   an   action   for 
ipeoifio  performance  must  allege  and  prove  that  he  is 
and  always  has  been  ready  and  willing  to  perform 
hif  part  of  the  bargain.      It  would  bie  monstrous 
after  such  delay  to  grant  a  decree  for  specific  per- 
fomiaaoe  which  would  inyolve  tumine  Bums  ont  of 
poeaession,  and  giving  the  land  with  Uie  house  upon 
tt  to  the  plaintiff.      Although  the  plaintiff  is  not 
entitled  to  specific  performance,  it  is  contended  that 
hecanolaim  damages  against  the  defendant.    It  is 
neoesMty  to  consider  what  is  the  legal  position  of  the 
plaintiff.    It  is  often  stated  that  the  effect  of  a  con- 
tract for   sale  of    land  is  to  make   the    purchaser 
from  that  moment  in  equity   owner    of   the   land. 
I  think,  however,  that  this  statement  is  too  wide. 
The  doctrine  is  subject  to  one  obvious  qualifica- 
tion—namely*  that  the  contract   is  one   of  which 
the   court   nnder    the    circumstances    will    decree 
specific  pefformance.      For  instance,  if  the  vendor 
18    not    in    a    position    to    obtain    a    decree    for 
specific  performance,  whether    by  reason    of   some 
defect  in  title  or  by  reason  of  some  collateral  mis- 
representation, the  purchaser  never  was,  in  the  view 
of  the  court,  owner  in  equity  of  the  property.    So, 
too,  if  by  reason  of  delay  or  other  circumstances  the 
coort  dedioes  to  grant  to  the  purchaser  specific  per- 
formance, the  purchaser  is  not  treated  as  bnng  in 
«inity  owner  of  the  property.     It  is  settled  law  that 
Where  a  purchase  goes  off  by  reason  of  some  default 
on  the  part  of  the  vendor,  the  purchaser  has  a  lien 
upon  the  property  for  any  part  of  his  purchase-money 
which  has  been  paid :   see  Boee  v.  fFatson,  12  W.  B. 
5Sd,  10  H.  L.  Cas.  672.     The  same  principle  applies 
where  the  court  declines  to  grant  a  decree  for  specific 
perfonnance   in  favour   of   the   purchaser,  on    the 
gnmnd  of  his  delay  if  there  has  becm  no  part  perform- 
snee,  and  if  there  is  not  on  the  part  of  the  purchaser 
anytiiing  which  can  amount  to  evidence  of  abandon- 
ment or  repudiation   of   the   contract  (see  Levy  v. 
Stogdan,  [1898]  1  Ch.  478,  46  W.  E.  IHg.  173.  and 
[1899]  1  Ch.  5,  47  W.  B.  Dig.  200,  where  a  purchaser 
failed  to  obtain  specific  performance,  but  was  never- 
theless declared  entitied  to  a  lien  for  his  deposit). 
The  question   which  I  have  to  decide  is,  in  the 
words  of  Cotton,  L.J.,  in  Howe  v.  Smith,  32  W.  B. 
802,  at  p.  804,   27  Ch.   D.   89,   whether  there  are 
iu-re  "  acts  on  the  part  of  the  purchaser  which  not 
only  amount  to  delay  sufficient  to  deprive  him  of  the 
eqnitable  remedy  of  specific  p^ormance,  but  which 
would  make  his  conduct  amount  to  a  repudiation  on 
his  part  of  the  contract"     Upon  the  whole,  I  think 


that  the  plaintiff  by  his  oondoct  has  shown  that  he  in 
October,  1896,  thought  it  not  worth  his  while  to  have 
anything  further  to  do  with  the  land,  and  in  fact 
abandoned  the  land  and  repudiated  the  contract.  I 
think,  further,  that  the  plaintiff  having  made  such 
default  as  precluded  him  from  demanding  the  transfer 
of  the  property,  the  defendant  was  justified  in  treating 
this  as  an  abandonment  and  in  acting  thenceforward 
as  the  true  owner,  both  at  law  ai^  in  equity,  of 
the  property.  It  was  in  this  character  that  he 
granted  a  lease  to  Bums  with  an  option  to  pur- 
chase. I  do  not  think,  under  these  circumstances, 
it  would  be  right  for  me  to  sive  the  plaintiff 
a  Uen  upon  the  property  for  the  money  he  has 
paid,  or  an  order  against  the  defendant  to  repay 
this  sum:  see  Dinn  v.  Grant ,  5  De  G.  &  Sm.  451.  The 
defendant's  rights  cannot  be  limited  to  the  exercise  of 
the  power  of  scde  conferred  by  the  contract  when  once 
it  is  held  that  the  plaintiff  is  no  longer  owner  in  equity 
of  the  land  or  entitled  to  a  lien  upon  it.  The  lease  to 
Bums  was  a  lawful  exercise  of  ownership.  It  is,  I 
think,  plain  that  the  plaintiff  cannot  obtam  damages 
for  breach  of  the  contract  which  he  has  himself  repu- 
diated, nor  do  I  think  he  can  recover  back  the  money 
which  he  has  paid,  as  money  had  and  received  to  his 
use.  There  has  not  been  a  total  failure  of  considera- 
tion. The  general  rule  of  law  is  that  where  a 
contract  has  been  in  part  performed  no  part  of  the 
money  paid  under  such  a  contract  can  be  recovered 
back:  seeir%tncut>v.^t^^,19W.B.439,L.B.6C.F. 
78.  The  plaintiff  has  been  for  a  time  in  possession  of  . 
the  property  under  the  contract,  and  there  are  no 
circumstances  from  which  I  can  imply  a  promise  by 
the  defendant  to  repay  this  money  to  the  plaintiff, 
especially  when  the  land  is  not  now  worth  this  money. 
Belianoe  was  placed  by  counsel  for  the  plaintiff  on 
Palmer  v.  Temple,  9  A.  &  £.  508  ;  but  in  that 
case  there  had  been  no  part  performance  of  the 
contract,  possession  had  not  been  taken,  and,  more- 
over, it  is  not  easy  to  reconcile  the  observations  in 
that  case  with  the  judgment  of  the  Court  of  Appeal 
in  Howe  v.  Smith.  I  ought  perhaps  to  mention 
that  the  defendant,  on  receipt  of  the  plaintiff's  letter 
on  the  13th  of  June,  1898,  made  an  offer  to  convey 
subject  to  the  rights  of  Bums  under  his  tenancy 
and  subject  to  the  payment  of  a  sum  of  £25.  I  regret 
that  this  offer  was  not  accepted.  But  I  do  not  think 
I  ought  to  treat  that  offar  as  an  admission  by  the 
defendant  that  the  plaintiffs  rights  under  the  contract 
still  subsisted.  Except  on  the  footing  that  the  con- 
tract was  at  an  end  and  that  the  pluntiff  was  not 
owner  in  equity  of  the  land,  Bums's  lease  with  the 
option  of  purchase  was  improper  and  invalid.  Tfaie 
result  is  that  I  am  not  able  to  find  any  legal 
foundation  for  the  plaintiff's  claim  for  damages  Or  for 
the  return  of  the  instalments  he  has  paid.  I  must, 
therefore,  dismiss  the  action,  but,  under  the  circum- 
stances, without  costs. 

Solicitors  for  the  plaintiff,  Edwin,  Son,  &  Edgley, 

Solicitors  for  the  defendant,  Fidd,  Boecoe,  &  Co,, 
for  J.  H  Mitchell,  Worthing. 


CozSTHarfy.  J.  j  ^^'^  23.  26;  Aug.  2,  1899. 

Llandudko  Ubban  Distbiot  Council  v. 
Wood,  (a.) 
Foreihore — Lesuefrom  the  Crown — Eights  of  the  public 
—-Edigious    meetings — Urhan    district    council — /«- 
junction — Trespass. 

(a.)  KepoTted  by  Nbville  Tebbxttt,  Esq.,  Bar- 
rister-at^Law. 
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High  Ooxtht. 


ture  is,  or  he  may  not,  beoaoae  after  a  lapM  of  time  the 
fuTDitore  may  be  worn  oat.  Asain,  if  it  is  the  sale  of 
a  ^podwill  and  stook-in-trade  the  consideration  stated 
being  the  goodwill  and  the  stook-in-trade,  he  sees  the 
nature  of  &e  consideration,  and  he  sees  it  stated.*'  In 
all  these  cases  an  inquiring  person  can  find  out  for  him- 
self what  was  the  consideration,  including  the  general 
nature  of  the  subject-matter  of  the  consideration,  for 
he  sees  it  stated  in  tbe  filed  document.  Now,  in  the 
document  before  me,  such  a  person  does  not  see  what 
is  the  nature  of  the  consideration  according  to  those 
authorities.  The  consideration  is  only  stated  to  be 
the  sale  and  purchase  of  property,  which  may  be  free- 
hold, copyhold,  or  leasehold,  or  anything  else  that 
may  be  fairly  described  as  property.  I  do  not  think 
that  the  Court  of  Appeal  intended  their  decision  in 
In  re  8,  Frost  dt  Co,  {LimiUd)  to  mean  that  there 
need  be  no  statement  at  all  as  to  the  nature  of  the 
property  dealt  with.  In  this  case  the  general  nature 
of  the  property  can  only  be  determined  by  re- 
ferring to  another  document  which  is  not  filed,  and 
with  respect  to  that  I  only  repeat  what  I  said  before 
— that  what  Vaughan  Williams,  L.J.,  said  is  in 
point,  and  it  was  concurred  in  by  the  other  lords 
justices.  In  my  opinion,  therefore,  the  filed  docu- 
ment is  insufficient. 

Solicitors,  Freskfielda  &  WiUiama, 


Chan.  Div. 
Cozens-Hardy,  J, 

Co&irwALL 


I        July  28,  31 ;  Aug.  10,  1899. 


Henson.  (a.) 


Vendor  and  purchaser — Payment  hy  instalments — Pwr- 
cJiaser^e  reptuiiatwn  of  contract  before  last  instalment 
— Acts  amounting  to — Bight  to  recover  money  paid — 
Specific  performance. 

The  plaintiff  ivas  the  purchaser  and  the  defendant 
jvas  the  vendor  of  certain  land  under  a  ivritten  agree^ 
ment  providing  for  payment  of  the  purchase-money  hy 
certain  instalments.  By  this  agreement  if  the  purchaser 
made  default  in  payment  of  any  instalment  for  thirty 
days  the  whole  price  was  to  become  immedicUely  dtte,  but 
provision  tvas  made  for  this  time  being  extended  by 
agreemeiU ;  and  in  the  event  of  default  being  made  for 
thirty  days  in  payment  of  the  whole  of  the  unpaid 
instalments  with  interest  the  vendor  was  empowered  to 
resell.  The  plaintiff  took  possession  under  this  agree- 
me7tt  and  paid  all  the  instalments  except  one,  but  then 
disappeared  and  never  made  any  further  payment  to  the 
defendant.  More  tJian  a  year  afterwards  t?ie  defendant 
let  the  property  to  B,  with  an  option  to  purchase,  and  B, 
was  now  in  possession.  The  plaintiff  thereupon  made  an 
offer  to  the  defendant  to  **make  the  final  instalment  and 
settlement  of  the  ground  purchased,^*  which  offer  was 
refused. 

This  was  an  action  for  specific  performance  of  the 
above  agreement  and  damages,  or  aUematively  damages 
for  breach  of  contract  and  repayment  of  the  purchase- 
money  with  interest.  The  claim  for  specific  per formance 
waspractioally  abandoned  at  the  Tiearing, 

Held,  that  the  plaintiff  in  fact  abandoned  the  land  and 
repudiated  his  contract ;  and  further  that  the  plaintiff 
Juiving  made  such  default  as  precluded  him  from  demand- 
ing the  transfer  of  the  property,  the  defendant  was  justified 
in  treating  this  as  an  abandonment,  and  in  acting  thence- 
forward as  the  true  owner,  both  at  law  and  in  equity,  of 
the  property  ;  and  the  plaintiff  having  himself  repudiated 
this  contract  after  having  possession  of  the  property 
under  the  contnict,  and  there  being  no  circumstances 


(a.)  Beported  by  J.  F. 


Walxt,  Esq.,  Barrister-at- 
Law. 


from  which  ihe  court  could  imply  a  promise  hy  the 
defendant  to  repay  the  money  paid  hy  the  plaintiffs 
neither  the  claim  for  damages  nor  that  for  the  repayment 
could  be  sustained. 

Action. 

By  an  agreement  dated  the  Uth  of  August,  1892. 
and  made  between  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other  part,  the  defendant  agreed  to 
sell  and  the  plaintiff  agreed  to  buy  5^  acres  of  luid  at 
Fitsea,  in  Bssez,  for  £150. 

Clause  2  was  as  follows :  "  The  purchaser  has 
already  paid  to  the  vendor  the  sum  of  £40  on  aooount 
of  the  said  purchase-money  of  £150,  and  will  pay  the 
balance  by  equal  quarterly  instalments  of  £9  3s.  4d. 
each  on  the  29th  day  of  September,  the  2dUi  day  of 
December,  the  25th  day  of  March,  and  the  24th  day 
of  June  in  every  year,  the  first  of  such  quarterly 
payments  to  be  made  on  the  25lh  day  of  Deoem- 
ber,  1892.  The  purchaser  will  also  pay  to  the 
vendor  with  each  such  quarterly  payment  on  aooouot 
of  principal  such  a  further  sum  as  shall  be  equiva- 
lent to  interest  at  the  rate  of  3  per  cent,  per 
annum  on  the  amount  of  principal  remaining  unpaid 
for  the  quarter  then  past,  but  U  the  purchaser  shall 
make  default  in  payment  of  any  of  such  instalments 
of  principal  or  interest  or  any  part  thereof  for  thirty 
days  after  the  same  shall  have  become  due,  the  whole 
of  the  unpaid  instalments  of  the  said  purchase-money 
with  the  interest  thereon  shall  become  immediately 
due  and  payable.'*  Thus  far  the  clause  was  in  print, 
but  the  folio wiog  words  were  added  in  writing:  '*! 
agree  to  grant  a  further  extension  on  appUoatioa  of 
the  purchaser  at  an  increase  of  interest  as  shi^  be 
determined  by  both  parties."  The  purchaser  was  by 
clause  3  to  have  possession  as  on  the  1st  of  July, 
1892,  and  he  was  oy  clause  6  to  make  and  maintain 
certain  boundary  fences  and  hedges  and  also  to  com- 
plete and  repair  part  of  a  certain  road  abutting  on 
the  land.  By  clause  8  the  vendor,  in  the  event  of 
default  being  made  for  thirty  days  in  payment  of  the 
whole  of  the  unpaid  instalments  with  mterest,  was  to 
be  at  liberty  to  resell  and  to  retain  out  of  the 
proceeds  of  sale  unpaid  instalments  with  interest,  and 
the  net  balance  of  the  proceeds  was  to  to  be  paid  by 
the  vendor  to  the  purchaser. 

The  plaintiff  entered  into  possession  and  cultivated 
the  land  for  a  considerable  time,  but  he  did  not  make 
it  pay.  The  plaintiff  was  generally  in  arrear  with  his 
instalments,  and  from  time  to  time  the  defendant 
allowed  a  postponement,  interest  being  charged  and 
paid  at  £5  per  cent.  The  last  instalment  paid  by  the 
plaintiff  became  doe  on  the  24th  of  June,  1895,  and 
was  paid  with  interest  on  the  27th  of  August,  1895. 
This  left  only  one  instalment  due,  but  from  August, 
1895,  no  further  payment  was  made  by  the  plaintiff 
to  the  defendant. 

Much  correspondence  took  place,  in  which  the 
defendant  called  upon  the  plamtiff  to  pay,  and  on 
the  23rd  of  October,  1896,  the  plaintiff  wrote  a  long 
letter  to  the  defendant  asking  him  to  reply  to  a  par- 
ticular address  in  Jamaica -road,  Bermoncbey.  Shortly 
after  that  date  the  plaintiff  disappeared,  and  letters 
addressed  by  the  defendant  to  him  at  Jamaica-road 
were  returned  through  the  Dead  LiBtter  Office.  In- 
quiries made  by  the  defendant  at  former  addresses 
and  from  his  relations  led  to  no  result.  The  field  was 
in  a  derelict  state,  the  fences  were  broken  down, 
nothing  was  produced  bv  the  land,  the  road  was  not 
made,  and  rates  and  tithe  were  unpaid.  The  land 
was  not  worth  the  total  amount  of  the  instalmenti 
paid  by  the  plaintiff. 

Under  these  droumstances  the  defendant  took 
possession  and  advertised  the  property  for  sale,  and, 
not  being  able  to  effect  a  sale,  he  on  the  Itk  of  March, 
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1898,  agreed  to  let  the  property  to  a  Mr.  Bums  with 
liberty  to  erect  a  house  and  with  the  optioD  to 
purchase  at  any  time  during  the  term.  Boms  aooord- 
ingly  erected  a  house,  and  was  still  in  possession  at 
the  trial  of  the  action.  The  plaintifiP  new  appewed 
upon  Uie  scene  and  expressed  his  pleasure  at  finding 
a  house  erected,  and  on  the  13th  of  June,  1898,  he 
wrote  to  the  defendant  that  he  was  prepared  to 
"make  the  final  instalment  and  settlement  of  the 
ground  purchased."  Correspondence  took  place,  but 
nothing  resulted  from  it,  and  on  the  13th  of  July, 
1898,  this  action  was  commenced,  the  plamtiff  claim- 
ing specific  performance  of  the  agreement  of  August, 
1 892,  and  damages  instead  of  or  in  addition  to  specific 
performance,  or  altematiToly  damages  for  breach  of 
contract  and  repayment  of  tiie  purdiase-money  with 
interest. 

Aaibwrtf,  Q,  G, ,  and  Harry  Oreenioood^  for  the  plaintiff. 

Frederic  Thompmm,  for  the  defendant. 

Cozbns-Hardy,  J.,  after  stating  the  facts  as  above 
set  out,  said:  At  an  early  stage  it  appeared  to  me  to  be 
reasonably  clear,   and  it  was   assented   to   by  the 
plaintiff's  counsel,  that  specific   performance  could 
not   be    granted.     The  plaintiff  in   an   action   for 
specific  performance  must  allege  and  prove  that  he  is 
and  always  has  been  ready  and  wilhng  to  perform 
his  part  of  the  bargain.      It  would  be  monstrous 
after  sooh  delay  to  nant  a  decree  for  specific  per- 
fonnanoe  which  would  involve  turning  Bums  out  of 
posMssion,  and  giving  the  land  with  Uie  house  upon 
it  to  the  plaintiff.      Although  the  plaintiff  is  not 
ratitled  to  specific  performance,  it  is  contended  that 
he  can  daim  damages  against  the  defendant.    It  ia 
necessary  to  consider  what  is  tiie  legal  position  of  the 
plaintiff.    It  is  often  stated  that  the  effect  of  a  con- 
tract for   sale  of    land   is  to  make   the    purchaser 
from  that  moment  in  equity   owner   of   the   land. 
I  think,  however,  that  this  statement  is  too  wide. 
The  doctrine  is  subject   to   one  obvious   qualifica- 
tion— namely,  that  the  contract   is  one   of  which 
the    court   under    the    circumstances    will    decree 
specific  pefformance.     For  instance,  if  the  vendor 
is     not    in    a    position    to    obtain    a    decree    for 
specific  performance,  whether   by  reason    of   some 
defect  in  title  or  by  reason  of  some  collateral  mis- 
representation, the  purchaser  never  was,  in  the  view 
of  the  court,  owner  in  equity  of  the  property.    So, 
too,  if  by  reason  of  delay  or  other  circumstances  the 
ooort  de^oes  to  grant  to  the  purchaser  specific  per- 
formance, the  purchaser  is  not  treated  as  being  in 
equity  owner  of  the  property.     It  is  settled  law  that 
wnere  a  purchase  goes  on  by  reason  of  some  default 
OQ  the  part  of  the  vendor,  the  purchaser  has  a  lien 
upon  the  property  for  any  part  of  his  purchase-money 
which  has  been  paid :   see  Base  v.  WcOaon,  12  W.  B. 
585,  10  H.  L.  Cas.  672.     The  same  principle  applies 
where  the  court  declines  to  grant  a  decree  for  sp^ific 
performance  in  favour   of   the    purchaser,  on    the 
ground  of  his  delay  if  there  has  been  no  part  perform- 
ance, and  if  there  is  not  on  the  part  of  the  purchaser 
anything  which  can  amount  to  evidence  of  abandon- 
ment or  repudiation  of   the   contract  (see  Levy  v. 
Stogdon,  [1898]  1  Ch.  478,  46  W.  B.  Dig.  173.  and 
[1899]  1  Ch.  5,  47  W.  B.  Dis.  200,  where  a  purchaser 
failed  to  obtain  specific  perrormance,  but  was  never- 
theless  declared  entitied  to  a  lien  for  his  deposit). 
The   question   which  I  have  to  decide  is,  in  the 
words  of  Cotton,  L.J.,  in  Howe  v.  Smith,  32  W.  B. 
802,  at  p.   804,   27  Ch.   D.   89,   whether  there  are 
hf're  "  acta  on  the  part  of  the  purchaser  which  not 
only  amount  to  delay  sufficient  to  deprive  him  of  the 
equitable  remedy  of  specific  performance,  but  which 
would  make  his  conduct  amount  to  a  r^udiation  on 
his  part  of  the  contract"     Upon  the  whole,  I  think 


that  the  plaintiff  by  his  conduct  has  shown  that  he  in 
October,  1896,  thought  it  not  worth  his  while  to  have 
anything  further  to  do  witii  the  land,  and  in  fact 
abandoned  the  land  and  repudiated  the  contract.     I 
think,  further,  that  the  plaintiff  having  made  such 
default  as  precluded  him  from  demanding  the  transfer 
of  the  property,  the  defendant  was  justified  in  treating 
this  as  an  abandonment  and  in  acting  thenceforward 
as  the  true  owner,  both  at  law  and  in  equity,  of 
the  property.      It   was  in   this   character  that  he 
granted  a  lease  to  Bums  with  an  option  to  pur- 
chase.    I  do  not  think,  under  these  circumstances, 
it  would   be   right   for   me   to  sive   the   plaintiff 
a   lien  upon  the   property   for  the  money  he  has 
paid,  or  an  order  against  the  defendant  to  repay 
this  sum:  see  Dinn  v.  OraiU,  5  De  G.  &  Sm.  451.    The 
defendant's  rights  cannot  be  limited  to  the  exercise  of 
the  power  of  sale  conferred  by  the  contract  when  once 
it  is  neld  that  the  plaintiff  is  no  longer  owner  in  equity 
of  the  land  or  entitled  to  a  lien  upon  it.    The  lease  to 
Biu:ns  was  a  lawful  exercise  of  ownershi]^.    It  is,  I 
think,  plain  that  the  plaintiff  cannot  obtain  damages 
for  breach  of  the  contract  which  he  has  himself  repu- 
diated, nor  do  I  think  he  can  recover  back  the  money 
which  he  has  paid,  as  money  had  and  received  to  his 
use.    There  has  not  been  a  total  failure  of  considera- 
tion.   The   general   rule   of   law  is  that  where  a 
contract  has  been  in  part  performed  no  part  of  the 
money  paid  under  such  a  contract  can  be  recovered 
back :  see  }Vhincuv  v.  Hughes,  19  W.  B.  439,  L.  B.  6  C.  P. 
78.    The  plaintiff  has  been  for  a  time  in  possession  of  . 
the  property  under  the  contract,  and  there  are  no 
circumstances  from  which  I  can  imply  a  promise  by 
the  defendant  to  repay  this  money  to  the  plaintiff, 
especially  when  the  land  is  not  now  worth  this  money, 
Beliance  was  placed  by  counsel  for  the  plaintiff  on 
Palmer  v.   Temple,  9  A.  &    E.    608  ;    but   in    that 
case  there  had  been   no  part  performance  of   the 
contract,  possession  had  not  been  taken,  and,  more- 
over, it  is  not  easy  to  reconcile  the  observations  in 
that  case  with  the  judgment  of  the  Court  of  Appeal 
in  Howe  v.  Smith.     I    ought  perhaps  to  mention 
that  the  defendant,  on  receipt  of  the  plaintiff*s  letter 
on  the  13th  of  June,  1898,  made  an  offer  to  convey 
subject  to  the  rights  of  Bums  under  his  tenancy 
and  subject  to  the  payment  of  a  sum  of  £25.     I  regret 
that  this  offer  was  not  accepted.     But  I  do  not  think 
I  ought  to  treat  that  off^  as  an  admission  by  the 
defendant  that  the  plaintiff's  rights  under  the  contract 
still  subsisted.    Except  on  the  footing  that  the  con- 
tract was  at  an  end  and  that  the  plaintiff  was  not 
owner  in  equity  of  the  land,  Bumrs  lease  with  the 
option  of  purchase  was  improper  and  invalid.    The 
result  is  that  I    am  not  able    to    find    any  legal 
foundation  for  the  plaintiff's  daim  for  damages  or  for 
the  return  of  the  instalments  he  has  paid.    I  must, 
therefore,  dismiss  the  action,  but,  under  the  circum- 
stances, without  costs. 

Solicitors  for  the  plaintiff,  Edtoin,  Son,  &  Edgley, 

Solicitors  for  the  defendant.  Field,  Botooe,  &  Co., 
for  J.  H,  Mitchell,  Worthing. 


CoS^nSly.  J.  j  J-^^y  25,  26;  Aug.  2.  1699. 

LlANDUDKO  IlBBAlf  DiSTBIGT  COUNCIL  V, 

Wood,  (a.) 
Foreehore — Lessee  from  the  Oroum — EigJUa  of  the  public 
^Eeliffioua    meetings — Urban    district    council-— In- 
junction — Trespass. 

(o.)  BepoTted  by  Nbvillb  Tbbbutt,  Esq.,  Bar- 
rister-at^Law. 
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The  public  have  no  right  without  the  consent  of  the 
Crown  or  ita  lessees  to  enter  upon  the  foreshore  of  the  sea, 
when  dryy  except  for  the  purposes  of  navigation  and 
fishing  ;  and  therefore  no  one  is  entitled  to  hold  meetings 
or  deliver  addresses  on  any  part  of  the  foreshore  without 
such  consent.  An  injunction  is  a  formidable  legal 
weapon  which  the  court  will  refuse  to  grant  where  the 
injury  or  inconvenience  caused  by  the  trespass  m  trivial, 

Aotion. 

The  plainiifiEt},  the  Urban  District  Council  of  Llan- 
dudno, brought  this  action  to  restrain  the  defendant, 
the  Rev.  Jolm  Wood,  from  delivering  addresses  upon 
the  foreshore  at  Llandudno,  of  which,  as  successors  of 
improvement  commissioners,  they  were  lessees  from 
the  Crown  under  a  lease  which  would  expire  in  1901. 
Between  the  foreshore  and  the  town  there  was  a 
promenade,  concerning  which  the  plaintiffs  had, 
under  their  Improvements  Acts,  power  to  make  and 
had  made  bye-laws.  One  of  these  bye-laws  pro- 
hibited any  person  delivering  any  public  address. 

In  June,  1898,  the  defendant  requested  the 
plaintiffs  to  allow  him  to  hold  religious  services  on 
the  promenade  and  foreshore.  The  plaintiffs  replied 
expressing  their  regret  that  they  couM  not  accede  to 
this  request  as  they  had  granted  a  sioular  privilege  to 
the  organisation  which  had  been  in  the  habit  of  visit- 
ing Llandudno  in  past  years,  and  proposed  to  come 
again  that  season.  This  organization  was  one  for 
holding  children's  services. 

Notwithstanding  this  refusal  the  defendant  held 
religious  meetings  upon  the  promenade  until  the 
plaintiffs  took  proceedings  against  him  before  the 
magistrates,  who  fined  him  for  breach  of  the  bye- 
laws.  He  thereupon  held  the  meetings  upon  the 
foreshore,  conducting  them  from  a  box  on  which  he 
stood.  Fart  of  his  addresses  were  attacks  upon  the 
clergy  of  the  Church  of  England  for  their  ritualistic 
practices.  He  was  told  by  the  officers  of  the  council 
to  desist,  but  refused,  asserting  his  right  to  do  what 
he  was  doing.  Thereupon  the  plainti£  brought  this 
action,  by  which  they  claimed :  (1)  A  declaration 
that  the  defendant  was  not  entitled,  without  the 
consent  of  the  plaintiffs,  to  hold  meetings  or  deliver 
addresses,  lectures,  or  sermons  on  any  part  of  the 
heacb.  or  foreshore  so  in  lease  to  the  phuntifi&i,  and  (2) 
an  injunction  to  restrain  the  defendant  from  doing  so. 

Eve,  Q,C.,  and  E.  P.  Hewitt,  for  the  plaintiffi.—- 
The  riffhts  of  the  public  over  the  foreshore  are  very 
limit«a.  At  most  they  have  a  right  of  passage. 
They  have  no  right,  for  instance,  of  rothing: 
Blundell  v.  Oatterall,  5  B.  &  Aid.  268  (see  observations 
of  Erie,  CJ.,  in  Maoe  v.  Philcox,  12  W.  B.  670, 
15  C.  B.  N.  S.  600).  Even  if  the  public  have  a  right 
of  passage  over  the  foreshore,  they  have  no  right  to 
assemble  and  hold  meetings  there :  Ex  parte  Lewis, 
37  W.  B.  13,  21  Q.  B.  D,  191. 

They  also  referred  to  Callis  on  Sev^ers  (2nd  ed.}, 

f.  64.  and  Attorney -General  v.  Wright,  46  W.  E.  85, 
1897]  2  a  B.  318. 

The  defendant  appeared  in  person. 

Cur.  adv,  vM, 

Aug.  2.— Cozens-Hardy,  J.—I  may  observe  that 
the  organisation  referred  to  in  the  letter  of  the 
plaintiffs  of  June,  1898,  is  not  antagonistic  to  the 
defendant ;  and  that  there  is  ample  space  on  the  ex- 
tensive shore  for  more  than  one  service.  The  defen- 
dant has  since  held  services  on  the  shore  until  he 
was  restrained  by  an  interlocutory  injunction.  The 
evidence  satisfies  me  that  there  was  no  breach  of  the 
peace,  no  disorder  worth  mentioning,  and  no  in- 
convenience except  of  the  most  trivial  kind  to  any  of 
the  pubUc  resorung  to  the  shore.  It  is,  however, 
oontended  on  the  put  of  the  plaintiffs  that  they  are 


entitled  as  lessees  to  the  possession  of  the  foreshore, 
and  that  the  public  have  no  right  at  oommon  law 
to  enter  upon  the  shore,  when  dry,  except  for  the 
purposes  of  navigation  or  fishing.  I  thiok  I  am 
bound  by  the  decision  of  the  majority  of  the  judMS 
of  the  Court  of  King's  Bench  in  1821  in  Blundell 
V.  Catterall,  5  B.  &  Aid.  268,  to  hold  that, 
in  strict  law,  this  proposition  is  well  founded. 
The  publio  are  not  entitled  to  cross  the  shore 
even  for  purposes  of  bathing  or  amusement.  The 
sands  on  the  seashore  are  not  to  be  regarded 
as  in  the  full  sense  of  the  word  a  highway.^  A 
more  extensive  right  may  possibly  have  been  grained 
by  prescription  or  by  custom  either  by  individuals  or 
by  the  permanent  or  temporary  inhabitants  of 
Llandudno,  but  the  existence  of  this  more  extensive 
right  must  be  proved,  and  will  not  be  presumed  in 
the  absence  of  proof.  The  plaintiffs  have  therefore, 
primd  facie,  a  right  to  treat  every  bather,  every 
nursemaid  with  a  perambulator,  every  boy  riding  a 
donkey,  and  every  preacher  on  the  shore  at  Llandudno 
as  a  trespasser.  Li  the  present  case  there  is  no 
evidence  from  which  I  can  find  the  existence  of  a  leg^ 
usage  or  custom  entitling  the  defendant  to  deliver 
sermons  or  addresses  on  the  shore  at  Llandudno. 
The  defendant  seems  to  imagine  that  his  position  as 
a  clergyman  of  the  Established  Church,  bound  to 
preach  the  Gk>spel  both  in  season  and  out  of  season, 
l^ives  him  some  special  and  peculiar  rights.  It  is 
needless  for  me  to  say  that  this  contention  cannot  for 
one  moment  be  maintained.  I  must  treat  the  defen- 
dant precisely  as  I  should  treat  a  Roman  Catholic 
priest,  a  Methodist  preacher,  or  a  Salvation  Army 
captain.  This  court  has  nothing  to  do  with  the  tmth 
or  falsehood  of  the  doctrines  which  the  defendant 
has  preached.  I  feel  bound  to  say  that  I  consider  this 
action  wholly  tmnecessarv,  and  one  which  ought  not  to 
have  been  brought.  It  is  no  part  of  the  duty  of  the 
council,  as  lessees  from  the  Crown  fur  an  unexpired 
term  of  two  years,  to  prevent  a  harmless  user  of  the 
shore.  There  are  persons  who  derive  satisfaction 
from  listening  to  tiie  addresses  of  the  defendant,  and 
the  defendant  derives  satisfaction  from  delivering 
these  addresses.  I  cannot  conceive  why  they  should 
be  deprived  of  this  innocent  pleasure.  Nobody  is 
obliged  to  listen;  nobody  is  molested.  This  action 
is  an  attempt  to  assert  rights  which  the  Crown  woold 
never  have  thought  of  putting  forward,  and  which 
are  in  no  way  necessary  for  the  peace  and  good  order 
of  the  town  of  Llandudno.  Charges  have  been  made 
against  the  defendant  in  the  pleading  and  in  the 
evidence  for  which  there  is  no  justification.  I  cannot 
refuse  to  make  a  declaration  that  the  defendant  is  not 
entitled  without  the  consent  of  the  plaintiffs  to  hold 
meetings  or  deliver  addresses,  lectures,  or  sermons  on 
any  part  of  the  foreshore  in  lease  from  the  Crown. 
But  I  dedme  to  go  further.  I  decline  to  grant  an 
injunction.  That  is  a  formidable  legal  weapon  which 
ought  to  be  reserved  for  less  trivial  occasions,  and  I 
make  no  order  as  to  costs. 

Solicitors    for    the    plaintiff,   Belfrage  d>   Co,j   for 
Chamberlain  &  Johnson,  Llandudno. 


Aug.  5»  1899. 


Q.  B.  Div.         \ 
(A.  L.  Smith,  L.J.)  ] 

MoNCKTON  V.  Payne,  (a.) 

Limitations,  Statute  of— Copyhold  manor — Admittance 
— Arbitrary  fine— Fine  assessed  and  demanded  more 
than  six  years  after  defendanfs  admittance — Accrual 

(o.)  Beported  by  Beskinb  Eeid,  Esq.,  Banister* 
at-Law. 
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of  lord's  came  of  action—  Siatutea  of  Limitation  (21 
Jac  1,  c.  16 ;  3  <fc  4  Will.  4,  c.  42,  «.  3). 

P.  was  admitted  tenant  of  a  copyhold  manor  by  M.  on 
the  Sih  of  Aprilt  1892.  M,,  as  lord  of  the  manor,  could 
hy  right  of  custom  claim  an  arbitrary  fine  from  any 
tenant  so  ctdmiUed  by  him,  such  fine  to  be  assessed  by  the 
lordt  and  to  be  reasonable  and  to  be  duly  demanded. 

On  the  2nd  of  September,  1898,  the  fine,  which  had 
not  been  assessed  untU  February  of  that  year  by  if.,  was 
duly  demanded  ;  and,  not  being  paid,  the  writ  in  the 
ffresent  adion  to  recover  the  fine  was  issued  on  the  ISth 
of  April,  1899,  whereupon  P.  pleaded  in  defence  the 
StatfUes  of  Limitation, 

Held,  that,  as  it  was  the  admittance  by  the  lord  that 
gave  him  the  right  to  demand  the  fine,  the  action  could 
not  be  maintained,  since  the  lord*s  cause  of  action  accrued 
oa  the  5ih  of  April,  1892,  or  more  than  six  years  before 
the  action  wets  brought. 

This  WBB  an  aotion  brought  by  the  plaintiff  as  lord 
of  the  manor  of  Daddington,  Northamptonshire,  to 
reooTer  from  the  defendant,  a  widow,  the  sum  of  £24 
demanded  as  the  assessed  fine  due  from  her  on  admis- 
sion as  tenant  to  a  copyhold  hereditament  held  of  the 
manor.  The  plaintiff  moved  for  judgment  under 
nrder  14,  but  the  master  gave  leave  to  defend  on 
the  question  whether  the  Statutes  of  Limitation  were 
»  bar  to  the  lord's  right  of  action. 

The  facts  admitted  or  proved  were  as  follow :  In 
1884  the  husband  of  the  present  defeodant  died,  and 
by  his  will  he  devised  to  his  wife  his  interest  in 
certain  licensed  premises  known  as  the  Royal  Oak 
Lm,  Duddington,  held  by  him  as  tenant  of  the  manor 
at  a  rental  of  £  1 6  per  annum .  By  custom  of  the  manor, 
the  lord  was  entitled  to  levy  a  reasonable  fine,  to  be 
anessed  by  himself  on  every  tenant  he  admitted  as  a 
ortpyhold  tenant  of  the  manor.  The  amount  of  the  fine 
when  ao  assessed  and  not  objected  to  as  excessive  by 
the  tenant  before  the  court  holden  for  the  manor,  had 
then  to  be  demanded  by  the  steward,  who  was  to 
rejjuire  payment  to  be  made  at  a  place  to  be  named 
within  tiie  predncts  of  the  manor  on  a  particular  day. 
At  a  oourt  held  for  the  said  manor  on  the  5th  of 
April,  1892,  the  defendant  was  duly  admitted  tenant 
of  the  Boyal  Oak  Inn,  where  since  her  husband's 
death  she  had  continued  to  carry  on  business  and  had 
regularly  paid  the  rent  of  to  the  plaintiff.  There  was 
no  evidence  tiiat  the  question  of  the  fine  was 
tbeD  raised,  and  nothing  was  done  by  the  plain- 
tiff in  the  matter  until  at  another  coiirt  holden  in 
February,  1898,  the  amount  of  the  fine  was  assessed 
by  the  lord  at  £24,  or  one  and  a  half  years'  rent,  and 
it  was  agreed  by  the  parties  that  this  sum  was  a 
teasonable  and  proper  amount.  On  the  2nd  of  Sep- 
tember, 1898,  tiie  steward  duly  gave  the  defendant 
fonnal  notice  of  the  amount  of  the  fine,  and  demanded 
payment.  The  demand  being  refused  for  the  reason 
already  mentioned,  the  writ  was  taken  out  in  these 
proceedings  on  the  13th  of  April,  1899,  and  the 
action  in  due  course  came  on  for  trial. 

IL  M.  Bray,  Q.C.  (with  him  Clavell  Salter),  for  the 
plaintiff. — ^The  Statutes  of  Limitation  are  no  defence 
to  the  plaintiff's  right  to  sue  for  this  fine,  because  his 
right  of  action  did  not  arise  until  the  2nd  of  Septem- 
ber, 1898.  Although  a  fine  became  due  when  the 
defendant  was  admitted  tenant  in  1892,  this  being  an 
arbitrary  fine — i.e.,  a  fine  which  the  lord  himself  was 
to,  fix  the  amount  of,  the  amount  of  the  fine  was 
imoertain  until  so  assessed  by  the  lord  in  February, 
1898.  Even  then  the  right  to  sue  for  the  fine  was 
imperfect,  for  it  was  not  a  debt  which  could  be 
recovered  until  there  had  been  a  demand  and  a  refusal 
to  pay,  and  the  sum  in  question  was  not  demanded 
by  the  steward  until  the  2ad  of  September,  1898. 
Ae  lord's  right  therefore  did  not  accrue  tmtil  1898, 


for  until  some  date  in  that  year  the  three  steps 
necessary  to  be  done  by  the  lord  before  he  could 
recover  payment — ^namely,  the  admission,  the  assess- 
ment of  the  fine,  and  the  demand,  were  not  each  and 
all  oomplete.  As  a  fact,  therefore,  the  aotion  was 
brought  within  one  year  of  the  date  that  it  could 
have  been  commenced.  In  Haytjoard  v.  Raw,  6 
H.  &  N.  308,  9  W.  B.  C.  L.  Dig.  20,  it  was  held  that  a 
lord  of  a  manor  could  not  recover  a  fine  unless  it 
was  reasonable  and  had  becoi  assessed,  and  payment 
demanded  from  the  tenant.  See  also  Miller  y.  Dell, 
39  W.  R.  342,  [1891]  1  Q.  B.  468. 

C,  B,  Matthews,  for  defendant. — ^The  right  to 
demand  a  fine  by  the  lord  is  on  the  same  footing  as 
the  right  to  enforce  any  other  money  debt.  In 
Whitfield  V.  Hunt  (1781),  cited  in  a  note  to  a  case  on 
p.  7276  in  2  Doug.,  it  was  held  that  a  general 
indebitatus  assumpsit  will  lie  for  a  copyhold  fine :  see 
also  Hobart  v.  HammcTid,  Coke's  Bep.,  Part  IV.,  276, 
p.  348.  The  lord's  right  of  action  accrued  on  the  5th 
of  April,  1892.  In  Cobtim  v.  Colledge,  46  W.  B.  488. 
[1897]  1  Q.  B.  702,  which  vms  the  case  of  work  done 
by  a  solicitor  in  the  course  of  his  profession,  the  cause 
of  action  was  held  to  have  accrued  immediately  after 
the  completion  of  the  work  he  was  instructed  to  do. 
and  that  the  Statute  of  Limitations  ran  from  such 
date  and  not  from  one  month  after  the  delivery  by 
him  of  his  signed  bill  of  costs.  So  here,  the 
admittance  by  the  lord  was  the  act  that  entitied  him 
to  claim  a  fioe,  and  from  that  date  the  statute  began 
to  run.  The  assessment  and  the  demand  were 
conditions  preceding  the  right  to  sue,  just  as  the 
delivery  of  the  signed  bill  of  costs  in  the  case  cited, 
but  they  were  not  the  "  cause  of  action."  Otherwise 
a  tenant  would  be  at  the  lord's  mercy,  and  liable  to 
pay  a  fine  at  any  time  that  the  lord  chose  to  demand 
it.  He  had  no  power  to  put  an  end  to  his  liability, 
and  the  state  of  things  would  be  absolutely  opposed 
to  the  whole  spirit  of  the  statute,  which  was  passed 
to  compel  the  lord  to  exercise  his  right  within  a 
definite  time:  see  also  In  re  Bethdl,  35  W.  B.  330, 
34  Ch  D.  561.  There  is  also  another  defence  to  this 
action.  By  the  custom  of  the  manor  the  lord  must 
demand  payment  to  be  made  at  a  place  to  be  named, 
within  the  precincts  of  the  manor,  and  no  such  place 
for  payment  was  mentioned.  I  submit,  therefore,  on 
numerous  very  ancient  authorities  which  can  be  cited, 
that  there  has  never  been  a  proper  demand.  iClavell 
Salter  objected  to  the  second  defence  being  argued. 
There  were  no  pleadings,  and  the  master's  order  gave 
the  defendant  leave  to  defend  only  on  the  question  of 
time.    The  objection  was  held  good.] 

Clavell  Salter  iareply.—TheteiB  a  distinction  between 
a  fine  and  an  arbitrary  fine — t.e.,  one  the  amount  of 
which  is  not  fixed  by  the  custom  of  the  manor,  but 
assessed  by  the  lord.  I  should  not  argue  if  the  fine 
were  fixed  the  mere  fact  that  it  had  not  been  formerly 
demanded  might  not  be  sufficient  to  bar  the  statute, 
for  after  admittance  a  definite  debt  would  become  due 
and  payable  from  the  tenant.  But  that  is  not  the 
case  here,  for  tmtil  the  fine  is  assessed  there  is  no  debt, 
for  the  amount  is  not  ascertained.  The  argument  for 
the  defendant  does  not  displace  the  judgment  in 
Hayward  y.  Baw,  which  is  in  my  favour  and  decides 
this  case. 

Smith,  L.  J.— The  plaintiff  seeks  to  get  £24  from 
the  defendant  which  he  says  he  is  entitied  to  as  lord 
of  the  manor  of  Duddington  by  way  of  fine,  according 
to  the  custom  of  the  manor,  for  having  admitted  her 
tenant  of  a  public-house  which  forms  part  of  the 
manor.  The  defendant  admits  the  plaintiff's  right 
to  claim  the  fine,  but  says,  "Tou  are  out  of  time 
and  you  cannot  enforce  your  claim  agaiost  me 
because  the  statute  of  3  &  4  Will,  4,  c.  42,  s.  3,  protects 
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me.**  On  the  adioitted  facts  it  is  dear  that  if  the  fine 
had  been  assessed  and  demanded  when  the  defendant 
was  admitted  tenant  she  could  then  have  raised  no 
defence  under  that  statate.  But  although  the  widow 
was  admitted  on  the  5th  of  April,  1892,  nothing  was 
done  by  the  lord  until  February,  1898,  to  assess  the 
amoimt  of  the  fine,  and  the  fine  so  fixed  was  not 
demanded  by  the  stewartl  imtil  the  2nd  of  September 
that  year.  Then  there  was  correspondence,  and  in 
the  result  the  writ  was  issued  on  iiie  13  th  of  April, 
1899.  There  is  no  doubt  that  from  April,  1892,  to 
April,  1899,  is  seven  years,  and,  therefore,  if  the 
Statutes  of  Limitation  run  in  favour  of  the  widow,  the 
plaintiff  cannot  maintain  this  action.  Now,  section  3 
of  the  Act  of  Will.  4  says  that  "  all  actions  t«  recover 
any  fiae  due  in  respect  of  any  copyhold  estate  shall 
be  brought  within  six  years  after  the  cause 
of  such  action  or  suit  accrued,  and  not  after."  The 
widow  pleads  this  section  in  defence  and  says, 
*'You  did  not  sue  me  within  six  years  from 
the  date  when  your  cause  of  action  accrued — t.a., 
when  you  admitted  me,  for  it  is  in  respect  of 
that  admittance  which  took  place  on  the  5th 
of  April,  1892,  that  you  daim  by  custom  of  the 
manor  this."  I  think  the  widow's  contention  is 
right.  The  whole  object  that  the  Legislature  had 
iu  view  and  intended  to  carry  into  effect  by  this 
section  was  to  prevent  old  claims  being  sprung  upon 
tenants  years  after  the  fine,  or  whatever  the  debt  was, 
ought  to  have  been  demanded,  if  at  all,  by  the  lord. 
The  wording  of  the  section  is  perfectly  dear — no 
action  of  debt  in  respect  of  any  fine  due  in  respect  of 
any  holding  shall  be  brought  by  the  lord  of  the 
manor,  except  it  be  brought  within  six  years.  But 
to  this  defence  the  lord  replied:  ''That  is  all  quite 
true,  but  my  cause  of  action  did  not  arise  imtil 
September,  1898,  or  at  earliest  in  April,  1898,  and 
therefore  my  action  is  brought  within  six  years  from 
the  date  when  I  could  first  have  sued  you  for  this 
£21."  Now,  is  there  anything  which  will  support 
that  statement?  I  thmk  not.  What  did  the 
defendant  say  in  answer?  She  said,  ''The  act  that 
gave  you  the  right  to  claim  the  fine  was  your  formally 
admitting  me  tenant  of  this  public-house  which  forms 
part  of  your  manor,  and  that  act  took  place  in  April, 
1892.  Therefore  the  six  years  within  which  your 
action  must  be  brought  dates  from  then."  But  the 
lord  had  auother  answer  ready,  for  he  replied,  "I 
could  not  sue  for  a  debt  until  the  amount  was  ascer- 
tained, and  that  was  not  known,  as  this  was  an 
arbitrary  fine,  until  I  myself  had  assessed  it  and  it 
had  been  agreed  to  by  yourself  as  reasonable.  Now, 
I  did  not  assess  the  amount  of  the  fine  I  should 
require  you  to  pay  until  February,  1898,  and  even 
then  I  could  not  have  taken  out  this  writ  to  enforce 
payment  until  my  steward  had  made  a  formal 
demand  and  you  had  refused  to  pay,  and  no 
demand  was  made  until  the  2nd  of  September,  1898." 
On  that  state  of  things  the  master  quite 
rightly  gave  the  defendant  leave  to  defend.  The 
meaning  of  section  3  of  the  statute  of  Will.  4  is 
tliat  the  person  who  has  the  right  to  sue  for  a  debt 
must  exercise  that  right  within  six  years,  otherwise 
the  statute  deprives  him  of  a  right  of  action  and  he 
has  himsdf  alone  to  blame.  The  right  to  the  fine 
accrued  when  the  defendant  was  admitted.  No  doubt 
before  the  lord  could  sue  for  it  he  had  first  to  prove 
the  admittance,  the  assessment,  and  the  demand.  Bat 
those  are  all  three  acts  which  the  lord  had  the  power 
to  do  and  not  the  tenant.  Having  admitted  the 
defendant  she  was  at  his  mercy  but  for  the  statute, 
and  it  was  just  to  prevent  the  lord  in  a  case  like  the 
present  letting  the  debt  run  on  hanging  over  the 
tenant's  head  for  ten,  fifteen,  or  twenty  years  at  h^'s 
(the  lord's)  pleasure,  that  the  statute  was  passed  to 


meet.  If  the  lord  was  not  bound  to 
demand  the  fine  at  the  time  that  he  admitted  tiie 
tenant,  he  was  certainly  bound  to  do  so  within  a 
reasonable  time  afterwards,  and  if  on  the  gronnd  of 
saving  himsdf  trouble  or  expense  he  did  not  tkink  fie 
to  complete  his  right  within  six  years  of  the  date  of 
admittwace,  so  tlu^t  be  might  in  a  case  of  refusal 
bring  an  action  to  recover  the  debt,  he  must  expect 
to  be  met  by  the  defence  properly  raised  here.  In 
my  judgment,  therefore,  the  defence  to  the  claim 
being  successful,  judgment  must  be  entered  for  the 
defendant  with  costs. 

Judgment  accordingly  for  the  defendant ;  stay  of 
execution  refused. 

Solidtors  for  the  plaintiff,  Peacock  <fe  Goddard,  for 
Phillips,  Evans,  &  Co»,  Stamford. 

Solidtors  for  the  defendant,  Smilea  &  Co.  for  Welch- 
man,  Carrick,  &  Jackson,  Wisbech, 


(Wri?k?  J.) !  J°iy  10.  i8«'- 

In  re  Bullock. 
Ex  parte  Wakd.  (a.) 

Bill  of  sale — Validity — Form— Covenant  to  prod*tce 
last  receipt  for  rents ^  rates,  and  taxes  **  when  called 
upon  "-r- Power  to  seize  on  breach  of  any  covenant- 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  (45  A 
46  Vict.  c.  43),  ss.  7,  9. 

A  bill  of  sale  contained  a  covenant  by  the  grantor  tf* 
produce  "  when  called  upon  "  his  last  receipts  for  rents, 
rates,  and  taxes,  and  a  proviso  giving  power  to  seize  and 
sell  on  breach  of  any  covenant.  It  also  contained  the 
usual  proviso  that  the  chattels  include  under  the  bill  of 
sale  should  not  be  liable  to  seizure  for  any  other  cause 
than  those  mefitioned  in  section  7  of  the  Bills  of  S'd^ 
Act,  1882. 

Held,  that  the  covenant  to  produce  "  when  called  upon  " 
must  be  read  as  subject  to  the  importation,  in  the  subie- 
quent  proviso,  of  section  7  of  the  Act,  and  thai  consequently 
Vie  bill  of  sale  contained  no  power  of  seizure  for  nnn- 
production  of  the  receipts  except  without  recisonable  excuse 
after  demand  in  writing,  and  that  it  was  a  valid  bill  if 
sale. 

Motion  by  the  trustee  in  bankruptcy  to  set  aside  a 
bill  of  sale,  and  for  delivery  up  of  the  proceeds  of  the 
goods  seized  and  sold  by  the  grantee  of  such  ImU  of 
sale.  The  bill  of  sale  was  dated  ^e  17th  of  September, 
1897,  and  made  between  R.  G.  Bullock,  the  bankrupt, 
and  one  W.  Silverton.  Bullock  assigned  thereby  all 
his  horses  and  cabs  and  some  furniture  as  security  for  the 
sum  of  £385  lOs.,  and  covenanted,  inter  alia,  to  repay 
the  said  sum  by  monthly  instalments,  and  also,  "  when 
called  upon  by  the  said  W.  Silverton  to  produce  to 
him  the  policy  of  insurance  and  the  receipt  for  the 
last  premium  and  the  last  receipt  of  such  rent,  rates, 
and  taxes,  provided  always  that  the  chattels  thereby 
assigned  should  not  be  liable  to  seizure  by  the  said 
W.  Silverton  for  any  cause  other  than  those  specified 
in  section  7  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882,"  which  causes  were  thereafter  set 
forth  in  the  bill. 

The  bill  also  contained  the  following  proviso: 
"Provided  further  that  if  the  said  horses  or  cabs, 
chattds,  and  things  hereby  assigned  shall  be  seised 
or  taken  possession  of  by  the  said  W.  Silverton  in 

(a.)  Reported  by  P.  M.  Frakokb,  Bsq.,  Barrister- 
at-Law. 
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oonaeqneDoe  of  the  breach  of  any  of  the  oovenanU 
herebi  oontamed,  the  said  W.  Silverton  should  be  at 
Hberty  to  remoTe  and  sell  the  same  as  therain 
meataoDed." 

On  the  3rd  of  January,  1898,  Silverton  took 
poaaession  under  the  bQl  of  sale,  def  aidt  having  been 
made  in  payment  of  the  instalments,  and  sold  the 
horses  and  oabs  for  £243  10s. 

On  the  4th  of  January,  1898,  a  receiving  order  was 
madeagiinst  Bullock.  He  was  adjudicated  bankrupt, 
and  Ward  was  appointed  trustee  in  the  bankruptcy. 

The  trustee  claimed  the  proceeds  of  the  sale  on  the 
ground  that  the  bill  of  sale  was  not  in  accordance 
with  the  form  in  the  schedule  to  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882. 

HMinstein,  for  the  trustee.— This  bill  of  sale  is  bad 
because  it  contains  a  covenant  by  the  grantee  to 
pzuduoe  his  last  receipt  for  rent,  &c.,  "  when  called 
npon,"  and  confers  a  power  to  seize  on  breach  of 
that  oovenant,  whereas  section  7  of  the  Act  requires 
a ''  demand  in  writing ''  and  absence  of  *<  reasonable 
excuse"  for  non-production  before  a  power  of  seizure 
can  arise. 

He  dted  Davis  v.  Burton,  32  W.  R.  423,  11 
Q.  B.  D.  537,  and  Ex  parte  Fearce,  In  re  Williams, 
32  W.  E.  187.  25  Ch,  D.  656. 

Betd,  Q.G.,  and  Salter,  for  the  grantee  of  the  bill 
of  Bale.— The  deed  is  la  common  form  aod  is  perfectly 
good :  see  IVeardcUe  Coal  and  Iron  Go,  v.  Hodgson, 
42  W.  B.  424,  [1894]  1  Q.  B.  598 ;  In  re  Paxton, 
ExpirUPope,  60  L.  T.  Rep.  498.  37  W.  R.  Dig.  24; 
Toplof  V.  Corsbie,  36  W.  R.  352,  20  Q.  B.  D.  350  ; 
lurner  (fc  Co.  v.  Oulpan,  36  W.  R.  278  ;  Cartwright  v. 
/^e/oa,  43  W.  R.  650,  [1895]  1  Q.  B.  900. 

HoldimUin  replied. 

Weight,  J. — I  think  this  is  a  very  ordinary  and 
imobjectionable  f  orm  of  bill  of  sale.  I  think  I  have 
often  met  with  it  before,  and  it  is  one  commonly  in 
use,  though,  of  course,  that  will  not  make  it  good  if 
the  decisions  say  that  it  is  bad.  The  question  is 
whether  the  third  provision  in  the  bill  of  sale  vitiates 
it  aa  amounting  to  a  power  to  aeize  and  sell  when- 
ever there  is  a  default  in  the  production  of  the 
receipts  for  rent,  rates,  and  taxes,  although  there 
n>sy  be  a  reasonable  excuse  for  their  non-production 
and  although  they  are  not  demanded  in  writing. 

1  do  not  see  that  that  is  the  meaning  of  the 
«fl  of  sale  at  all;  if  that  was  the  eflFect, 
I  think  the  bill  of  sale  might  be  bad;  but  it 
nems  to  me  that  in  reading  the  bill  of  sale  the 
general  language  of  the  first  provision  for  seizure 
ought,  as  regards  the  receipts  for  rent,  rates,  and 
**M8,  to  be  read  as  subject  to  the  fourth  provision  of 
•ection  7 :  "If  the  said  R.  G.  BuUock  shall  not 
without  reasonable  excuse  upon  demand  in  writing 
by  the  said  William  Silverton  produce  to  hioa  his  last 
«capt8  for  rents,  rates,  and  taxes."  What  is  the  use 
"f  putting  that  in  unless  it  is  intended  to  cover 
the  more  general  words  of  the  first  provision.  It 
JJttns  to  me  that  that  was  the  view  of  Cave  and 
<jharleg,  JJ.,  in  In  re  Paxton,  Ex  parte  Pope.  I  think, 
therefore,  that  the  contention  of  the  trustee  fails. 
Motion  dismissed. 


Solicitor  for  the  trustee,  F.  W.  Henry. 
Solicitor  for  the  respondent,  A.  Slater, 


(Kghim.'j.)}  July  6.  1899. 

HOGAETH  &  Co.  V.  WaIJKBR.  (a.) 

Insurance  {mirine)--Time  policy— Ship^s  furniture — 
Grain  cargo — Dunnage  mais  and  separating  cloths. 

The  dunnage  mats  and  separating  cloths  which  are 
used  on  hoard  ships  engaged  in  the  grain  trade  in 
connection  with  the  carriage  of  the  cargo  are  ^*  furniture  *' 
of  the  ship  within  the  meaning  of  an  ordinary  Lloyd^s 
time  policy  of  marine  insurance  on  ship. 

Action  tried  in  the  Commercial  Court  without  a  jury. 

The  plaintiffs,  the  owners  of  the  steamship  Felbridge, 
sought  to  recover  a  loss  under  a  time  policy  in  the 
ordmary  Lloyd's  form  on  the  "  body,  tackle,  apparel, 
ordnance,  munitions,  artillery,  boats,  and  other  fur- 
niture in  the  good  ship  or  vessel "  Felhridge. 

The  Fdhridge  was  a  vessel  engaged  in  the  grain 
trade,  and  was  usually  employed  in  carrying  cargoes 
of  grain  from  the  Black  Sea.  It  is  customarv  for 
ships  engaged  in  the  grain  trade  to  have  on  board 
dunnage  mats  and  separating  cloths.  The  dunnage 
mats  are  used  to  keep  the  grain  off  the  ship's  floor, 
and  the  separating  cloths  keep  apart  the  different 
parcels  of  grain.  During  the  currency  of  the  policy 
The  Felhridge  was  on  a  voyage  from  America  with  a 
carffo  of  grain.  The  dunnage  mats  and  separating 
cloths  were  on  board,  but  were  not  being  used,  as  the 
cargo  consisted  of  one  parcel  only,  which  is  usually 
the  case  with  American  cargoes.  On  the  voyage  the 
vessel  collided  with  a  pier-head,  and  some  of  the  mats 
and  cloths  were  washed  overboard  and  lost.  The 
plaintiffs  brought  this  action  to  recover  the  loss  under 
the  policy. 

Rufus  Isaacs,  Q.C.,  and  Montague  Lush,  for  the 
plaintiffis.  —  The  nmts  and  cloths  come  within  the 
word  **  furniture"  in  the  policy.  They  formed  pait 
of  the  equipment  which  the  smp  necessarily  had  for 
the  trade  in  which  she  was  engaged,  cmd  without 
them  the  ship  would  not  have  been  seaworthy. 

They  referred  to  Hoskins  v.  Pickersgill,  3  Doug.  222. 

Joseph  Waltoii,  Q.C.,  and  J.  A.  Hamilton,  for  the 
defendant. — These  articles  formed  no  'pait  of  the 
equipuient  of  the  ship  as  a  ship.  They  were  used  by 
the  shipowner  in  his  business  as  a  carrier  of  cargo, 
and  they  are  akin  to  the  bags  in  which  grain  is  carried, 
which  bags  are  certainly  not  covered  by  a  policy  on 
ship. 

They  referred  to  McArthur  on  Marine  Insurance 
(2nd  ed.),  p.  67. 

BiQHAM,  J. — In  my  opinion  the  plaintiffs  are 
entitled  to  succeed.  The  question  is  whether  an 
ordinary  Lloyd's  time  policy  covers  the  dunnage  mats 
and^  separating  cloths  used  in  connection  with  the 
carriage  of  a  grain  cargo.  It  is  not  to  be  forgotten 
that  the  ship  in  question  was  a  grain  ship,  cmd,  as  a 
grain  ship,  the  use  of  such  cloths  and  uoats  would 
under  ordinary  circumstances  be  necessary  for  the 
proper  carriage  of  the  cargo,  and  if  the  ship  went  to 
sea  without  them  she  would  be  unseawortby.  They 
are  therefore  part  of  the  ship's  furniture  within  the 
meaning  of  the  policy.  There  is  no  distinction 
between  these  things  and  a  movable  bulkhead  intendpd 
to  separate  one  lot  of  cargo  from  another.  The 
underwriter  must  pay  on  this  policy. 

Judgment  for  the  plaintiffs. 

Solicitors    for    plaintiffs,    BoUerell    &   Roche,    for 
Vaughan  &  Roche,  Cardiff. 

Solicitors   for    the    defendant,    Waltons,    Johnson, 
Buhh,  &  WhaUon. 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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Ibedale  and  Another  v.   China  Tbadbbs' 
Insubangb  Co.  (a.) 
Ship — General  average — Loss  of  freight,  , 

The  plaintiffs*  ship  was  chartered  to  carry  coal  from 
Cardiff  to  EsquimcUL  In  the  course  of  the  voyage  the 
coal  heated  to  such  an  extent  that,  if  the  voyage  to 
Esquimau  had  been  continued,  the  ship  and  cargo  would 
have  been  burnt.  The  captain,  for  the  safety  of  ship, 
freight,  and  cargo,  put  into  Buenos  Ayres  and  dis- 
cJiarged  tlie  coal.  It  was  found  to  be  in  such  a  condition 
that  it  could  not  be  reloaded  and  carried  to  Esquimalt 
The  coal  was  therefore  condemned  and  sold  at  Buenos 
Ayres,  and  tJie  voyage  to  Esquimalt  vmm  abandoned,  and 
the  chartered  freight  loas  lost. 

Held,  that  the  freight  had  not  been  lost  in  such  cir- 
cumstances as  to  make  the  loss  the  subject  of  general 
average  contribution, 

Aotion  tried  in  the  Commeroial  Court. 
The  following  statement  of  facts  had  been  agreed 
upon  by  the  parties : 

1.  The  plamtifBs  own  the  iron  ship  Lodore,  and  by 
charter-party,  dated  the  10th  of  February,  1897, 
chartered  her  to  load  coals  at  Cardiff  for  Esquimalt  at 
19d.  9d.  per  ton  delivered.  By  a  policy  dated  the  3rd 
of  March,  1897,  they  insured  the  chartered  freight 
thereunder,  valued  at  £1,650,  with  the  defendants, 
against,  inter  alia,  loss  by  fire  and  aU  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  aforesaid  freight. 

2.  The  Lodore  prooeeaed  to  Cardiff,  and  there 
loaded  a  full  cargo  of  coab,  cmd  sailed  on  the  29th  of 
March,  1897,  on  the  insured  voyage.  On  the  26th  of 
May,  1897,  the  coals  began  to  heat,  and  the  master 
decided,  for  the  safetv  of  the  ship,  freight,  and  cargo, 
to  jettison  cargo,  and  to  bear  up  for  the  Biver  Plate. 
About  forty  tons  were  jettisoned,  and  The  Lodore 
subsequently  anchored  in  Buenos  Ayres  Roads  on  the 
29th  of  May,  1897.  Between  that  date  and  the  2dth 
of  June,  1897,  cargo  was  from  time  to  time  discharged, 
and  various  surveys  were  held  upon  the  coals,  and  it 
was  found  that  the  coals  continued  hot,  and  would 
heat  still  further  if  the  voyage  was  proceeded  with. 
Accordingly,  on  the  25th  of  June,  1897,  the  coals 
were  condemned  and  were  ultimately  sold.  The 
vessel  abandoned  her  voyage  to  Esquimalt  and 
returned  to  the  United  Kingdom  with  another  cargo, 
and  the  chartered  freight  was  totally  lost. 

3.  It  was  necessary  for  the  safety  of  the  whole 
adventure  for  the  vessel  to  put  into  Buenos  Ayres  as 
aforesaid,  cmd  it  was  reasonably  certain  that  if  she  had 
continued  on  her  direct  voyage,  the  temperature  of 
the  coal  would  have  continued  to  rise  until 
spontaneous  combustion  ensued,  and  that,  had  she 
continued  her  voyage,  the  ship  and  cargo  would  ha^e 
been  destroyed  by  fire  before  reaching  Esquimalt. 
When  and  while  she  was  at  Buenos  Ayres,  the  ship 
and  her  cargo,  both  the  portion  landed  and  the  portion 
remaining  on  board,  were  in  safety,  but  after  she 
reached  Buenos  Ayres  no  part  of  the  cargo  could  have 
been  reloaded  and/or  earned  with  safety  to  Esquimalt 
in  the  same  or  another  bottom,  and  it  was  all 
necessarily  and  properly  sold  at  Buenos  Ayres. 

4.  The  policy  and  charter-party,  the  protest  dated 
the  11th  of  August,  1897,  and  the  average  statement 
dated  the  loth  of  March,  1898,  with  the  survey  reports 
as  therein  set  out,  may  be  referred  to  as  parts  of  this 
special  case. 

5.  This  action  in  the  defence  to  which  all  under- 


(a.)  Reported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-La\v. 


writers  interested  similarly  to  the  defendants  ooncur, 
is  defended  to  test  the  question  whether  by  way  of 
set-off  and  deduction  from  the  total  loss  in  the  policy, 
wbi6h.  is  a^itted,  the  defendants  are  entified  to 
have  the  said  loss  of  freight  made  good  in  gonenl 
average  to  any  and  what  extent,  and  to  deduct  tiie 
contrU)ution  to  the  same  falling  on  the  plaintiffs  aa 
shipowners  from  the  amount  due  on  the  policy. 

6.  It  is  not  intended  to  allege  or  rely  on  improper 
condition  of  cargo  as  a  defence  to  any  daim  th»e 
maybe. 

7.  The  court  is  to  have  power  to  draw  all  neoesssrj 
inferences  of  fact,  and  the  parties  agreed  to  leave  the 
adjustment  of  figures  on  such  principle  as  may  be 
laid  down  to  an  average  adjuster. 

Joseph  Walton,  Q,C.,  and  J.  A,  Hamilton,  for  the 
plaintiffs. 

Carver,  Q.C,  and  Scrutton,  for  the  defendants. 

The  following  cases  were  cited  :  The  Knight  of 
St,  Michael,  46  W.  R.  396,  [1898]  P.  30 ;  Pirie  t. 
Middle  Dock  Co,,  44  L.  T.  Bep.  426,  29  W.  R.  Dig.  202; 
Whitecross  Wire  Co,  v.  Savill,  30  W.  R.  588,  8  Q.  B.  D. 
653 ;  Shepherd  v.  Kottgen,  26  W.  R.  120.  2  C.  P.  D. 
585 ;  Barnard  v.  Adam>s,  10  Howard  270 ;  Colurnhinn 
Insurance  Co,  v.  Ashby,  13  Pdters  331. 

Cur,  adv.  vuU, 

July  4. — BiOHAM,  J.,  read  the  followiDg  judgment: 
The  question  in  this  case  is  whether  the  freight  of  the 
plaintiffs'  vessel  Lodore  was  sacrificed  in  sach 
circumstances  as  to  make  the  loss  the  subject  of 
general  average  contribution.  The  facts  have  been 
agreed  by  the  parties  and  are  stated  as  foUowi: 
[EGs  lordship  read  the  statement  of  facts.]  I  have  n«d 
and  carefully  considered  the  documents  incorporated 
in  the  one  special  case,  and  I  have  drawn  from  all  the 
facts  the  inference  that  before  the  master  of  the  vessel 
decided  to  alter  his  course  and  make  for  Buenos  Ayrei 
the  freight  on  the  coals  was  completely  lost  I 
am  satisfied  that  the  condition  of  the  coals  at 
and  before  that  time  was  such  that  it  had  become 
impossible  to  Cc&rry  them  to  their  destiaation  so  as  to 
earn  any  freight  at  all;  their  inherent  heat  would 
have  completely  destroyed  them  long  before  their 
arrival  at  Esquimalt.  This  inference  of  faot  appesa 
to  me  to  dispose  of  the  case,  because  the  law  U  plain 
that  where  the  thing  sacrificed  is  already  valuelea  at 
the  time  of  the  general  average  act  there  can  be  no 
claim  to  contribution.  Nothing  of  value  is  sacrificed, 
and  therefore  there  is  nothing  to  contribute  to.  Whj 
was  this  freight  lost  P  Not  because  it  was  sacrificed, 
but  because  the  cargo  could  not  be  reshipped.  And 
why  could  it  not  be  reshipped?  Because  lon^ 
before  the  alleged  average  act  (the  abandonment  o{ 
the  voyage)  the  coals  had  got  into  such  a  condition  is 
to  be  unfit  for  carriage.  The  freight,  in  fact,  wai 
lost  by  fire — ^a  peril  insured  against  by  the  defendanii 
— and  not  by  any  general  average  act  at  aU.  The 
ca^e  was  supposed  to  raise  some  questions  of  law  not 
covered  by  authority ;  but,  for  my  part,  I  do  not  < 
think  it  does.  It  involves  the  finding  of  an  infereooe ' 
of  fact  which,  once  found,  leaves  nothing  further  to 
be  determined.  It  was  said  by  Sir.  Oarver  that  flu 
case  was  like  that  of  a  v<duntary  stranding  in  the 
fact  of  a  danger  of  foundering  so  imminent  u 
to  render  the  saving  of  the  adventure  h(^ 
less ;  or  like  the  cutting  awa^r  of  a  mast  in  similar 
ciroumstaDces.  He  said  that  in  such  cases  the  lo« 
of  the  vessel  or  the  loss  of  the  mast  is  a  generil 
average  loss,  and  that  it  is  none  the  less  so  beeaoie. 
before  the  average  act,  the  thing  sacrificed  (the  sbq^ 
or  tilie  mast)  had  practically  gone,  in  the  sense  that  it 
was  involved  in  a  hopeless  periL  I  agree  with  hi* 
that  by  our  law  such  losses  are  the  subject  of  generil 
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avenge ;  but  I  do  not  agree  with  him  that  such  cases 
are  like  the  case  now  bdfore  the  court.  In  the  illus- 
trations giTen  there  is  always  an  element  of  uncer- 
tainty. Mr.  Lowndes,  at  p.  24  of  his  work  on 
General  Average  (Srd.  ed.^,  says:  **The  captain 
cannot  tell  but  that  in  his  last  extremity  a  sudden 
ihift  of  the  wind,  or  luU  of  the  storm,  or,  if  drifting 
ashore,  some  undercuixent  unknown  to  him  may  on- 
expeotedly  bring  him  out  of  danger.  He  can  hardly 
ever  be  quite  certain  of  destruction  until  his  ship  has 
been  destroyed,  and  he  substitutes  a  certain  loss 
of  part  for  a  probable  loss  of  all.''  If  in  the  present 
case  it  could  be  said  that  when  the  captain  abandoned 
the  voyage  there  was  a  chance,  even  a  remote  chance, 
of  wmng  the  freight  by  carrying  forward  the  cargo, 
then  I  should  be  of  opinion  that  the  freight  was  sacri- 
ficed in  such  drcumstanoes  as  to  giTC  rise  to  the  general 
ayerage  claim ;  theelementof  dom>t  whidi  ezistsin  cases 
•apposed  by  Mr.  Oarrer  would  then  be  present  and 
woud  make  all  the  cases  alike.  Mr.  Walton 
contended  that  even  if  this  element  of  doubt  did  exist, 
and  there  was  a  chance  or  a  hope  of  successfully 
btinging  forward  the  careo  and  so  earning  the  freight, 
yet  the  saorifioe  of  that  chance  or  hope  gave  no  claim 
to  contribution,  because  the  other  mterests  were  at 
the  moment  out  of  danser,  ihe  ship  being  in  port  and 
discharged,  and  the  cofu  beiog  safe  on  the  quay ;  so 
that  the  sacrifice  could  not  be  described  as  a  sacrifice 
for  the  general  benefit.  But  I  do  not  think  this  is  a 
sound  contention.  Though  the  cargo  and  the  ship 
were  physically  separated,  the  maritime  adventure 
was  not  at  an  end ;  the  intention  to  prosecute  the 
▼oysge  btill  existed,  and  in  fact  the  putting  in  to 
Baenos  Ayrea  and  the  discharge  were  all  done  with 
tbe object  of  continuing  the  voyage  in  safety;  the 
ohli^tion  of  the  master,  therefore,  to  make  such 
taeitBces  as  might  be  necessary  for  attaining  that 
object  still  existed,  and  if  any  such  were  made  they 
woold  be  in  the  general  intexest  and  the  subject  of 
oontributioii :  see  Whitecross  Wire  Co,  v.  SavilL 
Tbe  real  difflonlties  in  cases  like  the  present 
is  to  ascertain  the  facts.  Was  the  thing  which  is 
•aid  to  hKve  been  sacrificed  absolutely  lost  or  not 
before  the  general  average  act  was  done  P  I  think 
this  question  ought  to  be  answered  by  reference  to 
the  circamstanoes  as  they  appeared  at  the  time  of  the 
aveiage  act  and  not  by  reference  to  the  erents  as 
sabsequeotly  ascertained.  Thus,  in  the  present  case 
it  was  admitted  by  the  plaintifis  that  the  loss  of  the 
freight  on  the  forty  tons  of  cargo  jettisoned  at  sea 
was  a  general  average  loss,  and  I  Siiuk  it  was  rightly 
admitted;  because,  although  it  was  subsequently 
ascertained  that  the  freight  was  at  this  time  wholliy 
lost,  yet  the  drcumstanoes  as  then  known  did  not 
justify  that  conclusion,  and  thus  the  captain  may  be 
properly  said  to  have  substituted  a  certain  loss  of  part 
lor  a  ivobable  loss  of  the  whole  of  the  adventure  so 
ss  to  give  rise  to  a  general  average  claim.  In  Shep- 
herd V.  KoUyen  the  real  difficulty  with  which  the 
court  had  to  deal  was  one  of  fact.  The  case  turned 
entiiely  on  the  efiiect  of  the  finding  of  the  jury. 
When  once  the  significance  of  t^at  finding  was 
ascertained  the  difficulty  in  applying  the  law  dis- 
^leared.  The  facts  in  that  case  were  as  follows :  Tbe 
mast  of  a  ship  had  by  a  storm  been  reduced  to 
such  a  state  that  it  was  merely  worthless  wreckage ; 
in  this  condition  it  incumbered  the  deck  and  consti- 
tuted a  common  danger ;  it  was  therefore  cut  adrift 
and  thrown  overboard.  The  question  was  whether 
the  shipowner  could  claim  contribution,'  and  it  was 
held  that  he  coold  not,  because  the  thing  thrown 
away  was  already  worlMess.  It  the  arguments  are 
examined,  it  wOl  be  seen  that  it  was  con^ded  that  to 
eoi]»tituto  a  daim  to  general  average  tbe  thing  sacri- 
ficed ninat  be  of  some  actual  or  potential  value  at  the 


time  of  the  sacrifice,  and  both  Bramwell  and  Brett, 
L.JJ.,  in  their  judgments  make  the  point  clear  and 
place  it  beyond  doubt.  The  former  said :  <'  Where 
the  thing  destroyed  had  sotaae  peculiar  condition 
attached  to  it  so  that  it  will  be  lost,  whether  the  whole 
adventure  be  saved  or  not,  then  its  destruction  cannot 
be  deemed  a  sacrifice."  And  Brett,  L.J.,  said: 
"  When,  whether  the  act  relied  upon  as  an  act  of  sacri- 
fice had  been  done  or  not,  the  thing  in  respect  of  which 
contribution  is  claimed  would,  by  reason  of  its  own  state 
or  condition  have  been  of  no  value  whatever,  or  would 
certainly  or  absolutely  have  been  lost  to  the  owner 
although  the  rest  of  the  adventure  had  been  saved, 
there  is  nothing  lost  to  the  owner  by  the  act,  and 
therefore  there  is  nothing  sacrificed — that  is  to  say, 
thf  re  is  no  sacrifice." 

Mr.  Carver  relied  upon  the  case  of  PMe  v.  Middle 
Dock  Co,  That  was  a  case  in  which  the  ship  was 
carrying  a  cargo  of  coal  to  Singapore.  During  the 
voyage  a  fire  broke  out  in  the  coals,  and  water  was 
poured  upon  the  burning  portiob  to  put  out  the  fire. 
This  water  wetted  the  remainder  of  the  coal.  The 
vessel  put  into  a  port  of  refuge,  and  it  was  there 
discovered  that  the  whole  of  the  coal  not  affected  by 
the  fire  was  so  damaged  by  the  saturation  with  water 
that  it  was  practically  impossible  to  forward  it  to  ite 
destination.  The  voyage  was  therefore  abandoned, 
and  the  question  was  whether  the  consequent  loss  of 
freight  should  be  contributed  to  on  general  average. 
The  answer  turned  on  the  construction  of  one  point 
only,  which  is  dearly  stated  by  the  learned  judge 
(Watkin  Williams,  J.j  in  his  judgment :  ''  It  seems  to 
me  that  the  only  question  on  the  case  is  whether  the 
operation  of  pouring  the  water  on  the  coals  and  so 
renderiDg  them  unfit  to  be  forwarded  to  their  destina- 
tion, causing  a  total  loss  of  the  freight  to  be  earned 
by  the  delivery  at  their  destination,  can  be  con- 
sidered as  a  voluntary  sacrifice  of  the  frcoght 
of  the  coals  so  wetted  within  the  true  prindples 
of  general  average."  Apparently  it  had  been  argued 
at  the  bar  .that  the  case  was  not  one  of  general 
average,  because  there  was  in  fact  no  sacrifice  of 
cargo  and  its  inddental  freight,  inasmuch  as  the 
cargo,  havinff  token  fire,  was  practically  already  lost, 
past  redemption.  Having  steted  this  contention,  the 
teamed  judge  proceeded  to  deal  with  it.  He  disposed 
of  it,  however,  not  by  applying  any  prindple  of  law, 
but  by  finding  as  a  fapt  that  the  pouring  of  jbhe  water 
on  the  burning  coal  involved  a  sacrifice  of  the  fi  eight 
on  the  remainder  of  the  coal :  see  the  end  of  his 
judgment.  In  other  words,  he  found  that  at  the 
time  of  the  general  average  act  the  freight  of  the 
coals  which  was  not  burning  might  still  possibly  have 
been  earned,  and  was  therefore  not,  as  contended, 
already  lost.  The  aignment  was  thus  disposed  of  on 
a  finding  of  fact.  When  properly  examined,  the 
judgment  of  the  learned  judge  seems  to  me  to  be  an 
authority  against  the  defendante  in  the  present  case, 
because  in  dealing  with  the  conditions  which  must 
concur  in  order  to  give  rise  to  a  daim  for  contribu- 
tion, he  says  that  the  sacrifice  '*  must  be  a  real 
sacrifice,  and  not  a  mere  destruction  or  casting  off  of 
that  which  had  become  already  lost,  and  consequently 
of  no  value."  He  thus  admitted  the  correctness  of 
counsel's  contention  as  to  the  law ;  but,  as  I  have 
pointed  out,  he  so  fotmd  the  facto  as  to  make  the 
contention  inapplicable  to  the  case. 

I  was  also  referred  to  tbe  American  case  of  the 
Columbian  Insurance  Co,  v.  Aakhy,  In  that  case  the 
ship  had  been  voluntarily  stranded.  The  act  was  done 
for  the  safety  of  the  crew  and  of  the  vessd  and  cargo. 
The  vessd  could  not  be  got  off  the  bank,  she  was 
totally  lost,  and  so  the  adventure  was  frustrated. 
The  argument  apparently  was  that  the  sacrifice,  to 
come  within  the  rules  applying  to  general  average, 
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must  be  a  sacrifioe  which  benefits  all  the  interests  at 
stake,  and  that,  therefore,  a  sacrifioe  whioh  results  in 
the  total  destmction  of  one  of  these  interests  is  not  the 
subject  of  contribution.  Storey,  J«,  disposes  of  the 
ar^ment.  He  says:  ''Surely  the  question  of  con- 
tribution cannot  depend  upon  the  amount  of  damage 
sustained  by  the  sacrifice,  for  that  would  be  to  say 
that  if  a  man  lost  all  his  property  for  the  common 
benefit  he  should  receive  nothing,  but  if  he  lost  part 
only  he  should  receive  full  compensation  *' ;  and  he 
goes  on  to  point  out  that  it  is  the  safety  of  the 
property,  and  not  the  voyage,  which  constitutes  the 
true  foundation  of  general  average,  and  that,  there- 
fore, the  fact  that  the  general  average  act  had  the 
effect  of  putting  an  end  to  the  voyage  was  immaterial. 
I  did  not  understand  Mr.  Walton  to  contend  that  the 
fact  of  the  loss  of  the  whole  freight  took  the  present 
case  out  of  the  scope  of  general  average,  and  if  he  did 
not  so  contend  1  do  not  see  how  the  American 
authority  affects  the  consideration  of  the  question 
now  before  the  court.  If,  however,  he  did  so  contend, 
it  is  sufficient  for  me  to  say  that  I  do  not  agree  with 
lum.  I  believe  the  English  law  on  this  pomt  to  be 
the  same  as  that  laid  down  by  Storey,  J.  In  the 
American  case  it  was  further  decided  that,  the  freight 
havingbeen  totally  lost  by  the  voluntary  stranding  and 
consequent  total  loss  of  the  vessel,  the  freight  so  lost 
idiouldform  the  subject  of  contribution.  This  ruling 
does  not,  however,  in  any  way  affect  the  decision  of  the 
case  in  hand;  the  freight  was  an  existing  valuable 
property  at  the  time  of  the  stranding,  and  was 
saonficed  by  the  general  average  act.  The  conclusion 
I  have  come  to  is  that  at  the  time  the  master 
abandoned  the  voyage  the  freight  was  already  hope- 
lessly lost,  and  cannot,  ther^re,  be  said  to  have 
been  sacrificed  at  alL 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintifEi,  Rowdiffes^  Bawle,  &  Co., 
for  HiUf  Dickinaon,  &  Co.,  liverpooL 

Solicitors  for  the  defendants,  Fidd  Bo$ooe,  ds  Co,^ 
for  BaiewM,  Wdrr,  &  Wimshuratt  Liverpool. 


emvt  of  flvveaL 


From  Q.  B.  Div. 
(A.  L.  Smith  and 
Yaughan  Williams,  L.JJ. 


.,! 


Nov.  4. 


Dagush  v.  Barton,  (a.) 


Practice'-Appetd— Court  of  Appeal-^Application  to 
Divisional  Court  to  aet  aside  judgment  of  official 
referee— Judicature  Act,  1894  (67  A  68  Vict.  c.  16), 
a.  1  (6). 

Where  an  action  Jioa  heen  tried  he/ore  an  official 
referee^  and  an  avplication  ia  made  to  a  Divisional 
Court  to  set  aside  the  judgment  of  the  official  referee^  the 
decision  of  the  Divisional  Court  is  final,  and  there  is  tio 
appeal  to  the  Court  of  Appeal  unthout  leave. 

Appeal   fiom   an   order   of     a   Divisional   Court 
(Darlmg  and  Phillimore,  JJ.). 
The  action  was  tried  before  an  official  referee,  who 

£ve  judgment  in  favour  of  the  plaintiff.    The  defen- 
nt  apimed  to  the  Divisional  Court,  addng  that  the 
findings  of  the  official  referee  might  be  varied  and 

(a.)  Beported  by  F.  G.  Buoksr,  Esq.,  Barrister-at- 
Law. 


judgment  entered  aooordinffly,  or  for  a  new  trial*  The 
Divisional  Court  remittecT  the  case  to  the  ofELcul 
referee  for  reconsideration  and  determination* 
The  plaintiff  appealed. 

Edward  Bray  {R.  M.  Bray,  Q.C.,  with  him),  for  the 
defendant,  todc  the  preliminary  objection  that  no 
appeal  lay  to  the  Court  of  Appeal  By  seotioii  1, 
sub-section  6,  of  the  Judicature  Act,  1894,  "  In  all 
cases  where  there  is  a  right  of  appeal  to  the  Bjsh 
Court  from  any  court  or  person,  the  appeal  shall  m 
heard  and  determined  by  a  Divisional  Court  oonsti- 
tuted  as  may  be  prescribed  bv  rules  of  court,  and  the 
determination  thereof  shall  be  final,  uidess  leave  to 
appeal  is  given  by  that  court  or  by  the  Court  of 
Apjieal."  The  defendant's  appUdation  to  the 
Divisional  Court  was  an  appeal  to  the  High  Court 
from  a  court  or  person,  and  therefore  the  decision  of 
the  Divisional  Court  was  final. 

F,  A,  Oreer,  for  the  plaintiff.— The  application  to 
the  DivisioniJ  Court  was  not  an  appeal  to  tiie  High 
Court.  It  was  a  motion  to  the  mgh  Court  to  set 
aside  a  judgment  of  the  High  Court. 

A.  L.  Smith,  L.J. — ^The  case  was  tried  by  the 
official  referee.  The  defendant,  being  divatisfied  with 
the  way  in  which  the  official  referee  dealt  with  it, 
went  to  the  Divisional  Court— whioh  was  the  only 
court  he  could  go  to— and  asked  that  court  to  set  tlie 
matter  right.  The  pUintiff  now  says  that  that 
application  to  the  Divisional  Court  was  not  an  appeal 
to  the  High  Court  within  the  meaning  of  section  1, 
sub-section  6,  of  the  Judicature  Act,  1894.  The 
aivument  is  that  the  official  referee  is  the  High  Court, 
aim  that  the  application  to  the  Divisional  Qoart  wa« 
not  an  appeal,  but  a  motion  to  the  High  Court  to  set 
aside  a  judgment  of  the  Hieh  Court.  Tlie  official 
referee  is  an  arm  of  the  Hi^h  Court,  but  he  is  not  tiie 
High  Court  itself,  and  it  seems  to  mf  that  the 
defendant  appealed  to  the  HighCjurt;  and  further 
he  had  a  rignt  to  appeal,  for  he  certainly  required  no 
leave.  In  my  judgment  this  case  comes  within  the 
words  *'  in  all  cases  where  there  is  a  tight  of  mpeal  to 
the  High  Court  from  any  court  or  person/'  The 
official  referee  is  dearlv  either  a  court  or  a  person. 
Therefore  the  decision  of  the  High  Court  is  final,  and 
there  is  no  appeal  to  this  court  without  leave. 

Vattohan  WmiAHS,  L.  J.— I  do  not  dinent,  bat  I 
do  not  think  the  matter  quito  so  deu  as  it  appears  to 
my  brother.  I  hesitate  to  say  that  a  motum  to  a 
Divisional  Court  to  set  aside  a  judgment  which  has 
been  directed  to  be  entered  by  an  official  referee  is, 
strictly  speaking,  an  appeal.  Tue  official  referee  is 
part  of  tne  machinery  of  the  High  Court,  to  try 
questions  which  are  not  convenient  to  be  tried  in 
court,  and  when  he  directs  a  judgment  to  be  entered, 
that  judgment  is  not  his  judgment,  but  it  it  entered 
as  a  judgment  of  the  High  C^urt  by  an  officer  of  the 
court.  I  doubt  whether  a  motion  to  a  Divisions! 
Court  to  set  aside  such  judgment  is  really  an  appeal, 
but  I  think  that  in  substance  it  is  an  appeal  within 
the  meaning  of  section  1,  sub-s<>otion  5,  of  the  Judica- 
ture Act,  1894,  and  that  the  intention  of  the  Legis- 
lature is  that,  where  a  case  is  tried  before  an  cmcul 
referee  and  is  then  brought  before  a  Divisional  Court, 
there  is  no  appeal  from  the  decision  of  the  Divisiontl 
Court.  In  such  a  case  the  Divisional  Court  is  con- 
stituted the  Court  of  Appeal. 

Objection  allowed. 

Solicitors  for  the  plaintiff,  Mapiles,  Teeadale,  <ft  Co* 
for  Oppenheim  d:  Mcukin,  St.  Hdeos. 

Solicitors  for  the  defendant,  Harper  A  Battcock„ 
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From  Chan.  Div.  ) 

(lindley,  M.B.,  Jeime,  P.,  |  Oct.  26. 

and  Bomer,  L.J.)         j 

BOBEBTS  V.  QWYBFAI  DiSTBIOT  COTTNCIL.  (a.) 

Local  govemmetd — Water  supply — Distrid  council — 
Riparian  owner — Biver — Water  rights — Public  Health 
Act,  1875  (38  <ft  39  Vict.  e.  65),  m.  51,  332. 

A  local  authority  has  no  power  either  ae  a  riparian 
owner  or  under  the  Public  Health  Act^  1875,  to  affect  the 
flow  of  a  stream  for  the  purpose  of  supplying  its  district 
with  water  if  the  rights  of  a  lou!er  riparian  owner  are 
ikertby  infringed^  even  though  such  riparian  owner 
sustained  no  actual  damage* 

Decision  of  Kekewich,  J.  (47  W.  B.  376,  [1879]  1 
C%.  583)  affirmed. 

This  an  appeal  from  a  dednon  of  Kekewich  J. 
(reMTted  47  W.  B.  376,  [1899]  1  Ch,  583). 

The  plaintiff  was  the  owner  and  occnpier  of  a  water- 
mill  in  the  parish  of  Llanllyfni,  in  the  county  of 
Gbmarron.  Ue  daimed  an  injunction  to  restrain  the 
defendants  from  interfering  with  the  natural  flow  of 
the  stream  that  worked  his  mill.  The  stream  in 
position  flowed  from  a  lake  called  Llyn  Cwmdulyn, 
atuate  at  the  foot  of  a  mountain  some  distance  above 
tbemilL 

The  defendants  had  obtained  from  the  Grown  a  lease 
of  the  lake  and  also  a  lease  of  adjoining  land,  and  in 
May,  1893,  they  gave  the  plaintiff  notice  of  their 
intention  to  take  water  from  the  lake  to  supply  their 
diitrict,  and  applied  to  him  for  his  written  consent 
thereto  under  section  332  of  the  Public  Health  Act, 
1875;  but  he  refused  to  give  such  consent.  The 
defendants,  without  any  further  notice,  laid  down 
pipei  and  constructed  a  dam  across  the  end  of  the  lake 
10  B8  to  increase  the  water  storage.  A  sluice  was 
placed  in  the  dsm  to  regulate  the  outflow  of  the 
itresm.  The  defendants  offered  to  allow  a  sufficient 
rmtflowto  work  the  plaintiff's  mill.  The  plaintiff, 
however,  claimed  Uiat  he  was  entitled  to  the  uninter- 
f  opted  flow  of  tlie  water  past  his  mill. 

Kekewich,  J.,  granted  the  injunction. 

The  defendants  appealed. 

Benshaw,  Q.C,  and  H,  Courthope  Munroe,  for  the 
appeal.— Under  section  51  of  the  Public  Health  Act, 
1875,  the  defendants  have  a  right  to  make  a  reservoir 
sahject  only  to  the  restriction  contained  in  section 
332  of  the  Act  that  th^  shall  not  '*  injuriously 
sffset"  the  stream.    Here  it  is  admitted  that  t^e 

ft]ntiff  will  have  a  supply  of  water  as  good  as,  if  not 
tor  than,  before.  If  the  Act  does  not  give  the 
defendants  the  ri^ht  to  do  what  they  have  done, 
they  rely  on  their  rights  as  riparian  owners.  The 
defendants  are  not  claiming  an  absolute  right,  but 
only  a  right  to  go  on  so  long  as  they  do  no  damage 
to  snyone.  Even  if  they  have  no  right,  the  court 
win  not  interfere  by  injunction  unless  the  lower 
riparian  proprietors  sustain  damage. 

They  referred  to  Earl  of  Sandwich  v.  Qreat  Northern 
Bailway  Co.,  27  W.  B.  616.  10  Ch.  D.  707  ;  McCarthy 
V.  Metropolitan  Board  of  Works,  L.  R.  8  0.  P.  191, 
21  W.  B.  Dig.  125 ;  Swindon  Waterworks  Co.  v.  Wilts 
and  Berks  Canal  Navigation  Co.,  22  W.  B.  212  and 
415,  9  Gh.  App.  451,  24  W.  B.  284,  L.  B.  7  H.  L. 
697 ;  Owen  v.  Davies,  W.  N.  [1874],  175 ;  Shugar  v. 
Qrand  Junction  Canal  Co.,  19  W.  B.  569,  L.  B.  6  Oh. 
App.  483 ;  Young  v.  Bankier  Distillery  Co.,  [1898] 
A.  G.  691. 

Warrington,  Q.C.,  and  Bryn  Boberts,  for  the 
nspondents,  were  not  called  on. 

(a.)  Beported  by  J.  I.  STiBXlNa,  Esq.,  Barrister- 
at-lAW. 


LnrDLBY,  M.B. — ^The  case  has  taken  a  turn  which 
is  a  litde  unusual ;  but  I  think  I  see  through  the 
rights  of  the  parties,  which  we  have  to  consider,  and 
which  is  all  we  have  to  consider. 

First  of  all,  what  are  the  rights  of  the  parties  ? 
The  right  of  the  plaintiff  as  proprietor  and  owner 
of  this  mill  is  to  have  the  water  come  down  that 
river,  which  takes  its  origin  from  this  lake,  in  the 
accustomed  waj.  That  is  his  right,  and  that  is 
subject  to  the  rights  of  the  persons  who  are  riparian 
proprietors  above  him.  Subject  to  those  rights  there 
is  no  right  whatever  to  alter  the  flow  of  the  water  in 
the  old  accustomed  way.  To  say  that  the  persons 
who  alter  the  old  flow  improve  the  old  flow  is  a 
matter  of  opinion.  They  have  no  right  to  interfere 
with  the  accustomed  flow  of  the  water.. 

Now,  these  defendants  are  certainly  doing  that. 
How  do  they  justify  it?  First  of  all  as  riparian 
proprietors.  It  seems  to  me  as  riparian  proprietors 
it  is  impossible  to  justify  what  they  are  doing. 
Whether  you  take  the  measure  of  their  rights  as 
stated  by  Lord  Eingsdown  in  that  very  excellent 
judgment  in  Mirier  v.  Gilmour  (7  W.  B.  328,  12 
Moore  P.  G.  Gas.  131),  or  whether  you  take  it  in 
some  of  the  later  cases  in  which  that  exposition 
of  the  law  has  been  more  or  less  adopted  and 
expanded,  it  does  not  seem  to  me  to  matter.  These 
defendants,  apart  from  all  statutory  powers,  are  not 
exercising  the  rights  of  ripi^rian  proprietors  at  all. 
They  are  diverting  the  water  from  this  lake,  not  for 
their  own  purposes,  not  for  the  use  either  ordinary  or 
extraordinary  of  the  land  of  which  they  are  owners, 
but  for  a  totally  different  purpose :  supplying  town- 
ships some  distance  off.  Tnat  is  no  exercise  of  the 
rignt  of  a  riparian  proprietor  within  the  meaning  of 
the  law  laid  down  in  the  cases  to  which  I  have  referred, 
and  if  we  look  at  the  case  of  the  Swindon  Waterworks 
Co.  V.  Wilts  and  Berks  Canal  Navigation  Co.  we  find  that 
Lord  Gaims  alludes  to  the  distinction.  He  says :  "  I 
think  your  lordships  will  find  that  in  the  present  case 
YOU  have  no  difficulty  in  saying  whether  the  use  which 
has  been  made  of  the  water  by  the  upper  owner 
comes  under  the  range  of  those  authorities  which  deal 
with  cases  such  as  I  have  supposed,  cases  of  irrigation 
and  oases  of  manufacture.  These  were  cases  where 
the  use  made  of  the  stream  by  the  upper  owner 
has  been  for  purposes  connected  with  the  tenement 
of  the  upper  owner.  But  the  use  which  here 
has  been  made  by  the  appellants  of  the  water 
and  the  use  which  they  claim  the  right  to  make 
of  it  is  not  for  the  purpose  of  their  tenements 
at  all,  but  is  a  use  which  virtually  amounts  to  a  com- 
plete diversion  of  the  stream— as  great  a  diversion  as 
if  they  had  changed  the  entire  watershtd  of  the 
country,  and  in  place  of  allowing  the  stream  to  flow 
towards  the  south,  had  altered  it  near  its  source  so  as 
to  make  it  flow  towards  the  north,"  and  so  oo.  Then 
he  says  that  the  use  being  made,  by  the  waterworks 
company  there,  is  not  a  use  by  them  in  the  exercise  of 
their  rights  as  riparian  proprie.ors,  but  for  a  totally 
different  purpose.  So  it  is  here.  Therefore  I  take  it 
the  defendants  cannot  justify  what  they  are  doing 
under  the  common  law  doctrine  as  to  riparian 
owners.  They  are  far  exceediog  any  rights  which 
can  be  based  upon  that  ground. 

Now  let  us  look  cmd  see  how  they  justify  it  imder  the 
Public  Health  Act,  1875.  Section  51  enables  them  to 
make  waterworks,  subject  to  the  provisions  contained 
in  section  332  as  to  not  injuring  other  people.  Let 
us  first  see  what  they  say.  Mr.  Benshaw,  I  think, 
has  -very  fairly  claimed  the  right  to  do  it  either  as 
riparian  proprietor  or  imder  toe  Public  Health  Act, 
but  in  neither  way,  it  strikes  me,  can  they  acquire  the 
right  or  assert  the  right  to  alter  the  flow  of  the  water  to 
the  injury  of  the  rights  of  other  people.  Mr.  Gourthope 
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Munroe  savi  at  onoe,  "  I  do  not  olaim  to  do  it ;  but 
you,  tiie  plaiiitiff,  have  no  right  to  complain."    But 
that  depends  entirely  upon  whether  the  rights  of 
the  plaintiff  are  infringed  or  not.    It  strikes  lue  they 
are    infringed,  for   the   reason  that  although  Mr. 
Munroe*s  view  is  that  they  have  no  claim  to  do  what 
they  have  done,  they  have  in  fact  most  materially 
altered  the  flow  of  the  water  to  which  the  plaintiff  is 
entitled.    His  rights  are  infringed  by  a  person  who 
admits  he  has  no  right  to  do  it,  and  unless  the  in- 
fringer goes  on  to  say  that  he  is  prepared  to  stop, 
Uie  injunction  goes  almost  as  a  matter  of  course.  That 
is  warranted  by  what  Lord  Cairns  says  (at  p.  705,  7 
H.  L.  Gas.)  in  the  Swindon  case,    I  do  not  appreciate 
the  cUffdrence  between  claiming  a  right  to  do  a  thins 
and  saying,  **  I  have  no  right  to  do  it,  but  I  intend 
to  go  on."    If  there  is  any  difference  it  is  rather 
against  the  man  who  admits  that  he  has  no  right  but 
insists  on  doing  what  he  admits  to  be  wrong.    In 
Lord  Cairns'    observations   the   reply  to  the   case 
set   up  is  that   the  appellants  dia  claim  a  right, 
and  he  says  that  after  that  claim  of  right  **  it  appears  | 
to  me  that  it  is  impossible  that  the  court  can  do 
otherwise  than  decide  the  issue  which  is  thus  raised 
between  the  parties.    It  is  a  matter  quite  immaterial 
whether  as  riparian  owners  of  Wayte's  tenement  any 
injury  has  now  been  sustained  or  has  not  been  sus- 
tained by  the  respondents.     If  the  appellants  are 
right  they  would,  at  the  end  of  twenty  years,  by  the 
exercise  of  this  claim  of  diversion  entirely  defeat  the 
incident   of   the   property:    the   riparian   right   of 
Wayte*s  tenement."    Now,  what  are  we  to  say  to  a 
man  who  says  ''I  have  no  right  to    do  this,  but 
intend  to  go  on  all  the  same.'*    If  he  is  infringing 
the  plaintiff's  right  it  is  the  duty  of  the  court  to 
interfere  to  prot^t  the  plaintiff.    There  is  no  duty  of 
the  conrt  that  I  know  of  which  it  is  more  important 
to  observe,  and  no  power  of  the  court  which  it  is  more 
important  to  enforce,  than  the  power  it  has  of  keeping 
public  bodies  within   their  rights.      The  moment 
public  bodies  exceed  their  right,  they  do  so  to  the 
injury  and  oppression  of   private  people,  and  those 
privfi3»  people  are  entitled  to  be  protected  from  injury 
owing  to  those  operations  of  public  bodies.    So  far  I 
feel  no  difficulty  at  all.    It  has  been  suggested  that 
the  injunction  ought  to  be  qualified  by  putting  in  "  so 
as  not  toin  jure  the  plaintiff,'^  but  if  the  plaintifTs  rights 
are  infringed  and  if  the  defendants  intend  to  infringe 
them  I  do  not  see  the  necessity  or  the  advisability  of 
putting  in  those  words  at  all.    On  the  other  hand  I 
see  this,  that  these  defendants  are  doing  what  they  say 
the^  were  justified  in  doing  and  what  they  are  quite 
entitled  to  do  by  the  necessities  of  the  case.    But 
there  is  a  proper  method  of  obtaining  power  to  do 
this.    There  is  not  the  slightest  doubt  about  it.    That 
is,  to  go  to  Parliament  for  authority  to  do  it.    They 
say  they  cannot  do  that  in  this  case.    That  is  vei^ 
likely ;  but  it  is  a  very  common  thing  for  public 
bodies   to   bring   in    Bills  although  they  have  no 
power    to    pay    the    expenses.      But    there     are 
methods    of    escaping   from    that    difficulty,    and 
if   they   choose   to  say  they   will  attempt   to    go 
to  Parliament  in  order  to  obtain  a  Bill  to  authorize 
them  to  do  what  they  are  doing,  and  it  is  for  the 
benefit  of  the  plaintiff,  of  course  we  should  suspend 
the  injunction.    What  I  propose  to  do  is  this,   with 
the  sanction  of  my  brethren :  to  dismiss  this  appeal 
with  costs ;  do  not  draw  up  the  order  for  a  fortnight, 
and  if  at  the  end  of  the  fortnight  we  are  told  that  the 
defendants  desire  to  go  to  Parliament,  then  stay  the 
operation  of  the  injunction  for  six  months  to  give 
them  an  opportunity.    We  have  not  the  slightest 
objection  to  putting  in  that.    On  the  other  hand,  it 
is  our  bounden  duty  to  see  that  they  do  not  exceed 
their  right.    That  is  the  order. 


Jbxtnb,  p.— I  agree. 

BoMEB,  L.  J.— I  agree. 

Solicitors,  BobJnna,  Billing,  &  Co.,  for  Morris  Owen, 
Carnarvon ;  Hamlin,  Orammer,  &  Hamlin,  for  Garter, 
Mostyn,  Roberta,  Vincent,  cfc  Co.,  Carnarvon. 


Prom  a  B.  Div.  ") 

(A.  L.  Smith  and  Yaughan  [  July  28,  1899. 

Williams,  L.JJ.)  } 

Bbo.  v.  NicHOLSoir.  (a.) 

Licensing  law  —  Licence  —  Premises  pulled  down  for 
public  improvement^' Application  for  licence  for  other 
premises— Notices,  sujfideney  of— Alehouse  Act,  1828 
(9  Oeo.  4,  c.  61),  s,  14— TTinc  and  BeerJiouse  Act^ 
1869  (32  &  33  Vict.  c.  27),  s.  1— Licensing  Ad,  1872 
(35  <fc  36  Vict.  c.  94),  s.  40. 

The  holder  of  a  licence  for  the  sale  of  intoxicating 
liquors  on  and  off  the  premises  in  respect  of  a  house 
which  was  about  to  be  pulled  down  for  the  purpose  of  a 
public  improvement,  applied  to  the  justices  in  special 
sessions,  under  section  14  of  the  Alehouse  Act,  1828, /or 
a  similar  licence  in  respect  of  other  premises  n<4  thereto- 
fore licensed.  The  applicant  had  satisfied  all  the  reqairc' 
menis  of  section  l^asto  the  giving  of  notices,  but  not  the 
provisions  of  section  40  of  tJie  Licensing  Act,  1872. 

Held,  that  the  notices  were  sufficient ;  that  the  express 
provisions  of  section  14  of  the  Alehouse  Act,  1828.  as  to 
notices  are  not  repealed,  either  expressly  or  impliedly,  by 
section  40  of  the  Licensing  Ad,  1872. 

Appeal  from  the  decision  of  the  Divisional  Court 
(Darhne  and  Channell,  JJ.)  discharging  a  rule  nut, 
obtained  by  William  Bamber  and  others  for  a 
mandamus  to  the  justices  of  the  county  borough  of 
Bolton  to  hold  a  special  licensing  sefsions  as  by 
adjournment  from  the  26th  of  January,  1899,  and 
proceed  to  hear  and  determine  according  to  law  an 
application  by  one  James  Paisley  for  a  lioenoe  to  sell 
by  retail  intoxicating  liquors  to  be  consumed  either 
on  or  off  the  premises,  at  premises  known  as  Halliwell 
Lodge,  Chorley  New-roaa,  Bolton* 

The  facts  were  as  follows :  James  Paisley  was  the 
holder  of  a  licence  to  sell  by  retail  all  intoxicating 
liquors  on  or  off  the  premises  in  respect  of  a  house 
known  as  the  ''Bope  and  Anchor,"  Bolton.  That 
house  being  about  to  be  pulled  down  for  the  purposes 
of  the  improvement  of  a  highway.  Paisley  applied, 
under  section  14  of  the  Alehouse  Act,  1828,  at  a 
spedal  session  of  the  justices  for  the  borough  of 
Bolton,  held  on  the  26th  of  January,  1899,  for  a 
similar  licence  for  new  premises  acquired  by  him,  and 
known  as  Halliwell  Lodge,  Chorley  New-road,  Bolton. 
On  January  18,  1899,  notice  in  writing  had  been 
given  to  the  chief  constable  and  to  the  oyerseers 
of  the  poor  of  Bolton  of  Paisley's  intention  to  make 
this  application.  On  Sunday,  the  22nd  of  January, 
a  notice  to  the  same  effect  had  been  posted  on  the 
door  of  Bolton  parish  church  from  1  a.m.  till  5  p.m., 
and  on  the  front  door  of  Halliwell  Lodge.  The 
justices  heard  the  application  and  evidence  in  support 
of  it,  and  they  were  informed  that  the  notices  and 
requirements  provided  by  the  Alehouse  Aot,  1828,  had 
been  given  and  complied  with.  There  was  no  opposi- 
tion to  the  application,  and  no  objection  was  tskea 
by  anyone  to  the  sufficiency  of  the  notices.  The 
justices  granted  the  application.  The  rule  nisi  tor  a 
mandamus  was  obtained  on  the  3rd  of  March,  the 
prosecutors  being  persons  reridentinthe  neighbour- 

(a.)  Beported  by  F.  O.  BosmaoN,  Esq.,  Barrister- 
at-Law. 
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hood  of  Halliwell  Lodge,  who  said  that  they  had  no 
knowled^  of  the  appHoation  until  after  it  had  been 
granted  in  consequence  of  the  proper  notioes  not 
having  been  given;  that  the  case  was  one  of  a 
remoral  of  a  Jicenoe  frOm  one  set  of  premises  to 
snother,  and  that  the  ease  must  as  regards  notices  be 
treated  as  an  application  for  a  new  licence,  and  that, 
tbi^ore.  nnder  section  40  of  the  Licensing  Act,  1872, 
sad  section  7  of  the  Wine  and  Beerhouse  Act,  1869,  a 
twenty-one  days'  notice  and  an  adyertisement  in  a 
locsl  paper  were  requisite. 

The  Divisional  Uoart  were  of  opinion  that  the 
proper  notices  had  not  been  given,  but  that  manda- 
mus ought  not  to  be  grantMl,  because  the  justices 
had  beard  and  determined  the  application.  The 
oourt  therefore  discharged  the  rule. 

Subsequently  to  this  decision,  on  the  17th  of  May, 
sn  spplication  was  made  to  the  Divisional  Oourt, 
ocnutBtiDg  of  the  same  judges,  for  a  rule  nisi  for  a 
writ  of  certiorari  to  briog  up  and  quash  the  licence 
irrtnted  by  the  justices  on  the  26th  of  January.  The 
DiTiaional  Court  refused  the  application,  holding,  on 
the  authority  of  Beg.  v.  Sharman,  46  W.  B.  367, 
[1898]  1  Q.  B.  578,  that  ceHiorari  would  not  issue  to 
lioensmg  justices.  On  the  30fch  of  May  a  similar 
application  was  made  to  the  Oourt  of  Appeal,  and 
was  granted.  The  ailments  on  the  appeal  from  the 
refoBU  of  the  Divisional  Oourt  to  grant  the  manda- 
mus, and  as  to  the  making  absolute  of  the  rule  nisi 
for  a  certiorari,  were  heard  together  in  the  Oourt  of 
AppesL 

9  Geo.  4,  c.  61,  s.  14 :  *< .    .    .    If  any  house  being 
kept  Bs  an  inn  by  any  person  dulv  licensed  as  afore- 
isid   shall  be  or  be  about  to  be  pulled  down  or 
oocDpied  under  the  provisions  of  any  Act  for  the  im- 
provement of  the  highways  or  for  any  other  public 
pnrpose    ...    it  shall  be  lawful  for  the  justices 
ssMmhled  as  aforesaid  at  a  special  session,  holden 
imdsr  the  authority  of  this  Act,  for  the  division  or 
place  in  which  the  house  so  kept  or  having  been  kept 
•hsU  be  situate    ...    to  grant  to  the  person  whose 
house  shall  as  aforesaid  have  been  or  shall  be  about 
to  be  pulled  down  or  occupied  for  the  improvement 
of  the  highways,  or  for  any  other  public  purpose  .  .  . 
sod  who  shall  open  and  keep  as  an  inn  some  other  fit 
and  oonvenient  house,  a  licence  to  sell  exciseable 
liquOTB  by  retail,  to  be  drunk  or  consumed  therein. 
PiOTided  always,  that  every  such  licence  shaU  con- 
tinne  in  force  only  from  the  day  on  which  it  shall  be 
gruted  until  the  5th  day  of  April  or  the  10th  day 
of  October   then   next   ensuing    as   the  case  may 
be.    ^vided  also  that  every  person  intending  to 
apply  in  any  of  the  above-mentioned  cases  at  any 
mh  special  session  for  a  licence  to  sell  exciseable 
liquors  by  retail  to  be  drunk    or  consumed  in  a 
house  or  premises  thereunto    belonging   in  which 
exciseable  liquors  shall  not  have  been  sold  by  retail 
to  be  dmuk  or  consumed  on  the  premises  b^  virtue 
of  a  Ucence  granted  at  the  general  annual  hcensing 
meetbg  next  before  such  special  session,  shall  on 
■ome  one  Sunday  within  the  six  weeks  next  before 
ndk  special  session,  at  some  time  between  the  hours 
of  ten  in  the  fcrenoon  and  of  four  in  the  afternoon, 
sffix  or  cause  to  be  affixed  on  the  door  of  such  house 
sud  on  the  door  of  the  church  or  chapel  of  the  parish 
or  place  in  which  such  house  shall  be  situate,  and 
where  there  shall  be  no  church  or  chapel  on  some 
other  public  and  conspicuous  place  within  such  parish 
or  plsoe,  such  and  the  like  notice  as  is  hereinbefore 
<lireeted  to  be  affixed  by  every  person  intending  to 
spply  at  the  general  annual  licensing  meeting  for  a 
uoence  to  sell  exciseable  liquors  by  r^»il  to  be  drunk 
or  consumed  in  a  house  not  theretofore  kept  as  an 
um>  snd  shall  in  like  manner  serve  copies  of  the  said 
Dotice  on  one  of  the  overseers  of  the  poor  and  on  one 


of  the  constables  or  other  peace  officers  of  such  parish 
or  place." 

32  &  33  Vict.  0.  27,  s.  7 :  '*  Every  person  intending 
to  applv  to  the  justices  for  a  certiflcate  under  this 
Act  shiaU,  twenty-one  days  at  least  before  he  applies, 
give  notice  in  writinp^  of  his  intention  to  one  of  the 
overseers  of  the  parish,  township,  or  place  in  which 
the  house  or  shop  in  respect  of  which  his  application 
is  to  be  made  is  situate,  and  to  some  constable  or 
peace  officer  actin^^  within  such  parish,  township,  or 
place,  and  shall  in  such  notice  set  forth  his  name 
and  address,  and  a  description  of  the  licence  or 
licences  for  which  he  intends  to  apply,  and  of  the 
situation  of  the  house  or  shop  in  respect  of  which  the 
application  is  to  be  made ;  and  in  the  case  of  a  house 
or  shop  not  theretofore  licensed  for  the  sale,  by  retail, 
of  beer,  cider,  or  wine,  such  person  shall  sJso  within 
the  space  of  twenty-eight  days  before  such  applica- 
tion is  made  cause  a  like  notice  to  be  affixed  and 
maintained  between  the  hours  of  ten  in  the  morning 
and  five  in  the  afternoon  of  two  consecutive  Sundays  on 
the  door  of  such  house  or  shop,  and  on  the  principal 
door  or  one  of  the  doors  of  the  church  or  chapel  of 
the  parish  or  place  in  which  such  house  or  shop  is 
situate,  or,  if  there  be  no  such  church  or  chapel,  on 
some  other  public  and  conspicuous  place  within  such 
parish  or  place.*' 

35  &  36  Vict.  c.  94,  s.  40 :  **  Every  person  intending 
to  apply  for  a  new  licence  or  to  apply  for  the  transfer 
of  a  hcence  shall  publish  notice  of  such  application  as 
follows — ^that  is  to  say, 

"  (1)  In  the  case  of  a  new  licence  he  shall  cause 
notice  thereof  to  be  given  and  to  be  affixed  and 
maintained  in  manner  directed  by  section  7  of  the 
Wine  and  Beerhouse  Act,  1869,  and  any  enactment 
amending  the  same,  and  shall  advertise  such  notice 
in  some  paper  circulating  in  the  place  in  which  the 
premises  to  which  the  notice  relates  are  situate  on 
some  dav  not  more  than  four  and  not  less  than 
two  weeks  before  the  proposed  application,  and 
on  such  day  or  days,  if  any,  as  may  be 
from  time  to  time  fixed  by  the  licensing  justices; 

i2)  *'  In  the  case  of  the  transfer  of  a  licence  he  shall, 
ourteen  days  prior  to  one  of  the  special  sessions 
appointed  by  tne  justices  for  granting  transfers  of 
such  licences,  serve  a  notice  of  his  intention  to  transfer 
the  same  upon  one  of  the  overseers  of^  the  parish 
township,  or  place  in  which  the  premises  in  respect  of 
which  his  application  is  to  be  made  are  situate  and  on 
the  superintendent  of  the  police  of  the  district.  This 
notice  shall  be  signed  by  the  applicant  or  by  his 
authorized  agent,  and  shaU  set  forth  the  name  of  the 
person  to  whom  it  is  intended  that  such  licence  shall 
be  transferred,  together  with  the  place  of  his  residence, 
and  bis  trade  or  calling  during  the  six  months  preced- 
ing the  time  of  serving  such  notice."  .  .  .  '*The 
provisions  of  this  section  as  to  notices  shall  extend  to 
all  cases  where,  tmder  the  Intoxicating  Liquors  Act, 
1828,"  i.e.,  the  Alehouse  Act,  1828,  *<  notices  are 
required  to  be  served  in  a  like  form  to  or  in  the  same 
form  as  notices  for  a  new  licence." 

Avery  and  Llewellyn  Williams,  for  the  appellants. — 
The  notices  were  bad,  and  the  justices  acted  without 
jurisdiction  in  granting  the  licence.  Section  14  of 
the  Alehouse  Act,  1828,  provides  that  in  the  case  of 
applications  under  that  section  *'  such  and  the  like" 
notices  are  to  be  given  as  in  the  case  of  an  application 
under  section  10  of  the  same  Act  for  a  new  licence. 
Section  10  was  repealed  by  the  Licensing  Act,  1872. 
Section  40,  sub-section  1,  of  that  Act,  and  section  7 
of  the  Wine  and  Beerhouse  Act,  1869,  now  contain 
the  provisions  as  to  notices  in  the  case  of  applications 
under  section  14  of  the  Act  of  1828.  Those  provisions 
have  not  been  'complied  with .    Sub-sectiou  2  of  sect  ion 
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40of  the  Aot  of  1872,  which  deals  with  appUoations  for  a 
traiufer  of  a  Ucenoe,  does  not  apply  to  the  case  of  an 
application  under  section  14  of  the  Act  of  1828  :  such 
an  application  is  not  one  for  **  tiie/a  transfer  of  a 
hct^noe  "  as  defined  bv  section  74  of  the  Act  of  1872. 
The  notices  being  bad  the  justices  had  no  jurisdiction 
to  grant  the  application,  and  under  these  circamstances 
certiorari  will  Ue.  In  consequence  of  the  decision  of 
the  House  of  Lords  in  Boulter  v.  Justices  of 
Kent,  46  W.  IL  114,  [1897]  A.  0.  556,  that 
licensing  justices  are  not  a  court  of  summary 
jurisdiction,  it  was  held  by  a  Divisional  Oourt  in  Beg, 
V.  Sharman,  46  W.  E.  367,  [1898]  1  Q  B.  578, 
that  certiorari  will  not  lie  to  licensiog  justices, 
and  that  case  was  followed  in  the  Divisional  Court  in 
Beg.  V.  Bowman,  [1898]  1  a  B.  663,  46  W.  R.  Dig. 
83,  and  Beg.  v.  Cotham,  46  W.  B.  512,  [1898]  1  Q.  B. 
802.  Those  decisions  are  wrong,  and  ought  not  to  be 
followed.  Certiorari  will  lie  to  a  body  such  as 
licensing  justices,  which,  although  not  a  court  in  the 
btrict  sense  of  the  word,  nevertheless  exercises  judicial 
or  (^ucut-judioial  functions  as  distingtushed  from 
purely  ministerial  functions. 

They  referred  to  Sharp  v.  Wakefield,  39  W.  B.  561, 
[1891]  A.  C.  173;  Beg.  v.  James,  11  J.  P.  837,  12 
ib.  262 ;  Beg,  v.  Aberdare  Canal  Co.,  14  Q  B.  854 ; 
Beg.  V.  Sal/ord  Overseers,  18  ib.  687;  Corner's 
Crown  PraoUoe  (ed.  1844),  p.  50 ;  Beg.  y.  Watermens 
Company,  [1897]  1  Q.  B.  659,  46  W.  B.  Dig.  22 ;  Beg. 
V.  Justices  of  Manchester,  47  W.  B.  410,  [1899]  1  Q.  B. 
571 ;  Laceby  v,  Ixicon,  47  W.  B.  497,  [1899]  A.  C.  222. 

Sir  E.  Clarke,  Q.C.  iC.  W.  Mathews  and  Guy 
Stephenson  with  hiaa),  for  the  respondents. — Th« 
application  in  this  case  under  section  14  of  the 
Act  of  1828  was  not  for  a  new  licence  or  for  the 
transfer  of  a  licence,  but  for  a  protective  or  emergency 
licence.  Section  14  provides  what  notices  are  to  be 
given  in  such  a  case  and  the  manner  in  which  they 
are  to  be  published.  The  words  "  such  and  the  like 
notice,",  which  refer  back  to  section  10,  only  apply  to 
the  form  of  the  notice,  not  to  the  time  within  which 
it  must  be  given,  or  the  manner  of  publication.  The 
repeal  of  section  10  did  not  involve  the  repeal  of 
section  14,  the  provisions  of  which  are  still  sub- 
sisting, and  having  been  complied  with  in  this 
case  the  notices  were  sufficient.  Assuoiing,  however, 
the  notices  are  bad,  and,  assumine  also  that  certiorari 
will  lie  to  licensing  justices,  the  circumstances  of 
the  present  case  are  such  that  the  committee  in  the 
exerdse  of  that  discretion,  which  it  undoubtedly  has, 
will  not  direct  the  writ  to  issue.  The  prosecutors  are 
not  persons  directly  or  immediately  aggrieved  (see 
Bex.  V.  Justices  of  Middlesex,  3  B.  &  Ad.  938),  and, 
further,  there  has  been  great  delay  on  their  pstrt  in 
coming  to  the  court. 

Avery,  in  reply,  dted  Beg,  v.  Justices  of  Surrey, 
L.  B.  5  Q  B.  466,  18  W.  K.  C.  L.  Dig.  48,  on  the 
question  whether  the  prosecutors  were  persons 
aggrieved. 

A.  L.  Smith,  L.  J. — In  this  case  we  have  to  deal 
with  the  application  for  a  writ  of  certiorari,  a  rule 
nisi  having  been  granted  by  this  court  after  its 
refusal  by  a  Divisionai  Court,  and  also  with  an  appeal 
from  a  decision  of  the  same  Divisional  Court  dis- 
charging a  rule  nisi  for  a  mandamus. 

I  will  first  deal  with  the  question  whether  on  the 
application  for  what  has  hem.  called  an  emergency 
Uoenoe  the  proper  notices  were  given.  That  question 
depends  on  the  construction  to  be  placed  on  the 
provisions  of  section  14  of  the  Alehouse  Act,  1828. 
The  leffislation  we  have  to  consider  is  very  intricate 
owing  to  the  introduction  of  provisoes  in  subsequent 
Acts  of  Parliament.     Section  14  deals  with  several  i 


matters  which  may  happen  before  the  expiration  of 
a  licence,   and,  amongst  others,   with  tbe  case  of 
lioens<Kl  premises  which  are  pulled  down  for  the  pur- 
pose of  public  improvements.     In  such  a  case  the 
section  provides  that  it  shall  be  lawful  for  the  josticiii 
at  a  special  session  to  grant  to  the  person  whose 
premises  have  been  so    pulled  down,  and   wlio   is 
desirous  of   opening  other  premises  as   a   public- 
house,  a  licence  in  respect  of  those  new  premises  to 
continue  till  the  10th  of  October  next.    Then  there 
is  a  proviso  as  to  the  notices  to  be  given  by  the 
person  intending  to  apply  for  a  licence  in  respect  of 
premises  which  have  n-^t  previously  been  lioeosed. 
The  sectioQ  provides  that  the  person  shall  on  some  noe 
Sunday  within  six  weeks  before  the  special  sessioii  at 
some  time  between  10  a.m.  and  4  p.m.  affix  a  notioe 
to  the  door  of  the  house  in  question  and  to  the  door 
of  the  parish  church,  and  shall  also  serve  a  copy  of  the 
notice  upon  the  overseers  and  constable  of  the  parish. 
In  my  opinion  that  provision  regulates  the  time  when 
and  the  maoner  in  which  the  notioe  is  to  be  given. 
The  second  part  of  the  proviso  deals  with  the  form  o( 
the  notice ;  it  is  to  be  ''  such  and  the  like  notioe  as  is 
hereinbefore  directed  to  be  affixed  by  every  person 
intending  to  apply  at  the  general  annual  licensing  meet- 
ing for  a  licence."    That  refers  one  back  to  section  10 
of  tbe  same  Act,  and  if  the  matter  stopped  there,  there 
would  have  been  no  difficulty,  because  everything^  wss 
done  by  the  applicant  for  the  licence  to  satisfy  the 
requirements  of  the  section.    But  it  is  said  tbat  section 
40  of   tbe  Licensing  Act,   1872,  provides  different 
requirements  as  to  notices  in  the  case  of  an  apphcatioa 
for  an  emergency  licence,  and  that  those  requirement! 
have  not  been  complied  with.    In  my  opinion  section 
40  leaves  untouched  the  emergency  cases  dealt  with 
by  section  14  of  the  Act  of  1828.    Section  40  says  that 
every  person  intending  to  apply  for  a  new  licence  or  for 
the  transfer  of  a  licence  shall  publish  notioe  of  such 
application  in  the  manner  provided  by  the  section. 
Thst  does  not  touch  cases  of  applications  under  section 
14  of  the  Act  of  1828,  because  these  oaMS  are  not 
applications  for  a  **  new  licence "  or  for  the  **  transfer 
of  a  Hcenoe  "  as  defined  by  section  74  of  the  Aot  of 
1872.    Section  40,  however,  contains  the  following 
proviso :  "  The  provisions  of  this  section  as  to  nodcei 
shall  extend  to  all  cases  where,  under  the  Intoxloatbg 
Liquors  Act,  1828,  notices  are  required  to  be  served  in 
like  form  to  or  in  the  same  manner  as  notices  for  new 
licences."    It  has  already  been  pointed  out  that  it  is 
only  as  regards  the  form  of  the  notice,  and  not  ss 
regards  the  manner  in  which  the  notice  is  to  be  given, 
that  the  provisions  as  to  notices  in  the  case  of  appliea- 
tions  for  new  licences  are  applicable  to  applic«tioiii 
in  emergency  cases  under  section  14.    If  that  is  so, 
then  section  40  of  the  Act  of  1872  does  not  apply  to 
cases  under  section  14  because  it  only  applies  where 
notices  are  to  given  in  like  form  or  in  the  same 
manner  as  notices  for  new  licences.     No  question 
arises  as  to  the  form  of  the  notices  in  this  case,  and 
if  the  manner  in  which  they  were  given  was  right,  I 
cannot  say  that  the  justices  acted  without  junsdie- 
tion — that    is,    on    insufficient    notices.      I   think 
therefore  that  the  certiorari  should  be  refused. 

I  only  wish  to  add,  that  assuming  certiorari  to  be 
the  proper  remedy,  I  do  not  think  that  in  this  csie, 
as  a  matter  of  discretion,  certiorari  ought  to  go.  In 
the  first  place  I  think  that  the  application  oomes  too 
late,  as  it  was  not  made  until  nearly  four  months 
after  the  licence  was  granted.  Secondly,  tbe  affidaviti 
do  not  show  that  the  appellants  have  anypecnlisr 
and  distinct  grievance  of  uieir  own,  as  they  ought  to 
have  shown  according  to  Beg.  v.  Jtuiices  of  Surrgr> 
but  are  only  aggrievra  in  common  with  the  rest  of 
the  public. 

The  rule  for  a  certiorari  will  therefore  be  discharged, 
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COUBT  OF  ApPBAZi. 


Rio.  t;.  NioHOLSOir. 


COTTKT  OF  AFPBAIn 


'  to  oonrider  the  appaBl  m 
"I  be  diamiflsed. 


and  it  beoom^ 

to  fhe  fnandamui,  whioh  ' 


VAVOHA17  Williams,  L.J.— I  am  of  the 
cypimon.  It  ia  dear  that  the  applicants  (the  preeent 
appellantB)  are  not  entitled  to  certiorari  unless  they 
can  satisfy  ns  that  that  something  was  done  by  the 
jvatioes,  in  respect  of  granting  the  lioenoe,  beyond 
tbeir  jorisdiotion.  It  is  also  quite  dear  that  the 
^pHcants  are  not  entitled  to  eeriiorari  as  of  right, 
for  the  ooort  has  a  discretion  in  a  case  like  this  with 
rcfrard  to  the  issue  of  the  writ. 

Now,  a  good  deal  has  been  said  in  the  course  of  the 
Bit  m  this  case  as  to  whether  the  appUoants  are 
I  wiio  are  aggrieved  by  what  has  oeen  done. 
\  m  Boia  oaas  in  whidi  any  statute  provides  that 
I  applying  lor  the  writ  of  certiorari  should 
basTpenoa  aggrieved*  It  is  onfyooe  of  those  oases  in 
whsea,  by  the  piaetioft  of  Hmt  ooart»  it  has  been  always 
iDsvted  upon  that  the  petson  a|i|ilyin|p  most  be  a 
person  aggrieved.  There  are  two  amses  in  which  the 
rzprassion  "  an  aggrieved  person ''  is  used*  Some- 
tiflMa  the  question  arises  when  the  applieaDt  is 
eatitled  to  Uie  writ  as  of  right,  ex  debUo  juatitiae, 
I  do  not  think  that  anyone  could  contend  that  the 
facte  disclosed  by  the  affidavits  in  this  case  show  that 
the  applioants  are  aggrieved  persons  in  the  sense  that 
they  aire  entitled  to  the  writ  ex  debito  juetiUae,  If 
the  judgment  of  BladEbum,  J.,  in  Reg.  v.  Justicea 
of  Surrey  is  looked  at,  it  will  be  seen  that  he 
deals  with  the  matter  from  that  point  of  view,  and 
he  gives,  as  an  illustration  of  a  person  aggrieved  in 
that  senae,  a  person  who  has  been  derived  of  an  office 
by  the  authority  of  the  court.  Such  a  person  is 
entitled  to  the  writ  as  a  matter  of  right.  There  is 
no  pretenoe  of  saying  that  the  applicants  in  this  case 
are  persons  aggrieved  in  that  sense.  But,  besides  the 
case  of  an  aggrieved  person  who  ia  entitled  to  the 
writ  as  a  matter  of  ri^t,  there  are  aggrieved  persons 
who  are  entitled  to  tiie  writ  in  the  discretion  of  the 
eourt.  In  that  case  the  court  has  to  consider 
whether,  having  zward  to  the  interest  of  the 
smltoant,  there  is  soffident  ground  for  the  issue  of 
the  writ*  I  do  not  think  that  the  applicants  here 
have  made  out  such  a  case  as  would  entitle  them  to 
iadnoe  the  court  to  exercise  theb  discretion  by  making 
HhB  rule  absolute.  There  is  another  matter  which  has 
to  be  considered  in  considering  the  ezeroise  of  the 
court's  discretion*  Having  regard  to  the  fact  that  a 
very  considerable  tune  dapsed  after  the  granting  of 
the  Hcenoe  before  the  application  for  the  writ  of 
eerticrari  was  made,  that  in  August  the  time  will 
ooma  round  for  the  renewal  of  the  application  with 
aa  opportunity  of  then  objecting  to  it,  and  that  this 
IS  a  matter  in  respect  to  which  the  justices  have  to 
act  cm  aa  emergency,  and  make  such  provision  as 
thay  beet  can  for  preventing  an  injustice,  I  do  not 
thiDk  that  this  is  a  case  for  the  exercise  of  its 
discretion  by  the  court  in  favour  of  the  applicants. 

"Vnth  regard  to  the  question  whether  tne  notices 
were  in  &ct  wrong,  there  is  no  doubt  that  the  whde  of 
this  Ifginlation  is  very  difficult  to  construe.  Section 
14  of  tbe  Act  of  1828  deals  with  applications  which 
may  be  made  in  cases  of  death,  diange  of  occupancy, 
and  other  contingencies.  The  proviso  to  the  section 
sets  out  what  notices  are  to  be  given,  and  how  they 
tliejr  are  to  be  published,  and  what  form  they  are  to 
be  in,  but  unfortunatdy  with  regard  to  the  form, 
isiBtead  of  stating  the  form  in  so  many  words  it  does 
eo  only  by  reference  to  section  10,  where  the  matter  is 
aapioady  provided  for,  If  the  Act  of  1828  stood 
amie,  and  was  in  no  way  affiBcted  by  subsequent 
Isgidation,  no  complaint  could  have  been  made  with 
regard  to  the  notices  given  in  this  case.  It  is  said, 
that  the  proviso  at  the  end  of  section  40  of 


the  Act  of  1872  ia  intended  to  refer  to  the  notices 
wfaieh  are  referred  to  in  section  14  of  the  Act 
of  1828.  I  agree  that  that  is  so,  but  then  one 
has  to  ascertain  how  far  that  proviso  is  to  be  treated 
as  repealing  section  14  of  the  Act  of  1828.  There 
is  no  pretence  of  saying  that  there  is  anvthing 
in  that  proviso  or  anywhere  in  the  Act  of  1872 
expresdy  repealing  the  provisions  of  section  14,  and 
therefore  ia  my  judgment  when  one  comes  to  apply 
the  proviso  to  notices  under  the  Act  of  1828  it  must 
not  be  so  applied  as  to  make  it  interfere  with  any  of 
the  express  provisions  of  the  earlier  Act.  I  suggested 
the  question  in  the  course  of  the  argument  whether, 
there  being  in  section  14  an  express  provision  as  to 
aflB-ging  the  notice  to  the  diurch  door  on  one  Sunday, 
that  was  altered  by  the  combined  operation  of  the 
Wine  aud  Beerhouse  Act,  1869,  s.  7,  and  the  licensing 
Act,  1872,  s.  40,  to  a  provirion  for  the  publication  on 
two  Sundays,  and  Mr.  Avory  was  constrained  to 
admit  that  the  publication  on  two  Sundays  could  not 
be  substituted  for  the  one  Sunday.  That  is,  I  think, 
the  right  prindple,  and  the  principle  which  I  intend 
to  ap^y  when  I  ask  myself  the  question  how  far  the 
section  40  of  the  Act  of  1872  has  added  new  obligations 
to  those  imposed  by  section  14  of  the  earlier  Act. 
My  answer  is  that  there  are  no  new  obligations  in  any 
case  in  whidi  the  matter  is  found  to  be  expresdy 
dealt  with  in  the  earlier  Act.  It  is  said  that 
if  that  prindple  ia  applied  the  proviso  in  section  40 
ia  rendered  a  mere  nmlity,  and  the  legislation  of  no 
effect.  I  do  not  assent  to  that.  If  the  provisions 
of  section  7  of  the  Wine  aud  Beerhouse  Act,  1869« 
arer  compared  with  those  of  sections  10  and  14  of  ttie 
Act  of  1828  it  will  be  seen  that  they  are  not  identiod 
— for  instance,  in  the  form  of  application,  and  any 
one  matter  to  whidi  the  proviso  can  apply  is  sufficient 
to  do  away  with  the  argument  that  it  is  reduced  to  a 
nullity  by  adopting  the  priodple  of  construction 
which  I  have  mdicated.  Taking  these  matters  into 
consideration  the  affidavits  in  this  case  do  not  satisfy 
me  that  there  was  anything  left  undone  in  the  matter 
of  the  notices,  which  was  a  matter  provided  for  by 
the  Act  of  1872,  and  was  not  a  matter  expresdy 
provided  for  by  section  14  of  the  Act  of  1828. 

I  only  wish  to  add  a  few  words  with  regard  to  the 
conditions  which  are  requidto  for  the  application  for 
a  writ  of  certiorari.  I  do  not  think  that  it  ia  essen- 
tial that  the  record  to  be  brought  up  must  be  the 
record  of  a  court,  or  that  an  order  to  oe  brought  up 
must  be  aa  order  of  persons  exerddog  judidd  or 
^tiaat-jadidal  f  unctiolis.  I  think  that  it  wUl  be  found 
that  tnere  are  other  cases  in  which  the  remedy  by 
certiorari  ia  available.  It  is  not  necessary,  however, 
to  dedde  that  point  in  this  case,  and  I  only  wish  to 
guard  myself  agdnst  being  taken  to  have  assented  to 
the  propodtion  that  has  hSem  put  forward. 

Buh  fur  certiorari  diecharged.  Appeal  against 
diecharge  of  rule  for  mandamus  diemieaed. 

Solidtors  for  the  appdlsnts,  Lloyd-George,  Roberta 
<fc  Co.,  for  Herbert  Leuoia  &  Daviea,  liverpool. 

Solidtors  for  the  respondents,  Cheeter  A  Co.,  for 
Fielding  &  Femihough,  Bolton. 


««  THE  WEfiKLt  REPORTER.      [k^.», w.,   V^  XLVto. 

High  Goubt.       Basghbt  v.  The  London  Illubtrated  Standard  Go.  and  Others.      High  Court. 


Kigt)  i&om  of  Jluistice. 

Chan.  Div.    7  *j^^   o 

Kekewich,  J.  }  ^^^-  ^• 

Baschet  V,  The  London  Illustrated  Standard 
Co.  AND  Others,  (a,) 

Copyright— Artistic  copyright — Infringement  by  printer 
who  18  mere  agent — Fine  Arts  Copyright  Act,  1862 
(25  <&  26  Vict,  c,  68)k  8.  6 — International  copyright — 
Infringement  —  Nature  of  remedies  —  International 
Copyright  Act,  1886  (49  &  50.  Vict.  c.  33),  s.  2, 
sub-section  3 — Minimum  penalty — Costs. 

Printers  who  infringe  artistic  copyright,  though  only 
as  mere  agents,  are  equally  liable  with  their  principals  to 
penalties  under  section  6  of  the  Fine  Arts  Copyright 
Act,  1862.  An  owner  of  international  copyright  is  not 
restricted  under  section  2,  sulhsection  3,  of  the  Inter- 
national Copyright  Act,  1886,  in  case  of  infringement 
in  a  foreign  country,  to  the  remedies  available  for 
infringement  in  the  country  of  origin,  A  farthing  is 
the  minimum  penalty  that  will  be  inflicted  in  a  court  of 
justice.  Where  in  an  action  for  infringement  of  copy- 
right  the  defendant  is  guilty  of  infringement,  but  the 
plaintiff  is  held  not  to  be  entitled  to  any  remedy  in  a 
court  of  equity  because  of  his  own  misconduct,  the  action 
will  be  dismissed  without  costs. 

Trial  of  action. 

This  was  an  action  against  the  London  Illustrated 
Standard  Co.  (Limited)  for  an  injunction  to  restrain 
them  from  causing  to  be  printed  copies  of  seven  photo- 
graphs, pictures,  or  works  of  art,  the  property  of  the 
plaintiff ;  and  against  the  Temple  Press  (Limited)  to 
restrain  them  from  printing  copies  of  the  said  seven 
photographs;  and  against  the  other  defendants  for 
an  in j  auction  to  restrain  them  from  selling  and  dis- 
tributing copies  of  the  same.  The  plaintiff  also 
claimed  an  account  and  delivery  up  of  all  copies 
unlawfully  dealt  with,  penalties,  damages,  and  costs. 
It  appeared  from  the  evidence  that  the  plaintiff  was 
the  owner  according  to  French  law  of  the  copyright 
in  seven  photographs,  pictures,  or  works  of  art, 
originally  published  in  Paris.  These  seven  photo- 
graphs had  been  printed  and  published  in  the  paper 
called  the  London  Illustrated  Standard,  and  sold  and 
delivered,  by  the  several  defendants  respectively.  It 
appeared  that  20,000  copies  of  each  of  the  said  seven 
photographs  had  thus  been  printed,  published,  sold, 
and  distributed. 

On  the  30th  of  May,  1899,  an  interlocutory 
injunction  was  grants  against  all  the  defend- 
ants by  Eekewioh,  J.  On  appeal  this  inj  auction 
was  confirmed  as  to  five  of  the  photographs  by  the 
Court  of  Appeal,  bat  was  dismissed  in  the  case  of 
t^e  other  two  on  the  ground  of  their  indecency. 
On  the  action  now  coming  on  for  trial  before 
Kekewich,  J.,  it  was  admitted  that  as  to  the  five 
photographs  the  injunction  must  be  made  perpetual. 
It  was  aUo  admitted  that  the  plaintiff  was  entitled 
to  damages  against  all  the  defendants.  Two 
important  points,  however,  on  the  question  of  penal- 
ties, arose  for  the  decision  of  the  court. 

By  section  6  of  the  Fine  Arts  Copyright  Act,  1862, 
it  is  enacted  that  *'  If  the  author  of  any  painting, 
drawing,  or  photograph  in  which  there  shall  be 
subsisting  copyright,  after  having  sold  or  disposed  of 
such  copyright,  or  if  cmy  other  person,  not  being  the 
proprietor  for  the  time  being  of  copyright  in  any 
painting,  drawing,  or  photograph,  shall,  without  the 
consent  of  such  proprietor,  repeat,  copy,  colonrably 

(a.)  Reported  by  J.   B.  Morris.  Esq.,  Barrister- 
at-Law. 


imitate,  or  otherwise  multiply  for  sale,  hire,  exhibi- 
tion, or  distribution,  or  cause  or  procure  to  be 
repeated,  copied,  colonrably  imitated,  or  other wiss 
multiplied  for  sale,  hire,  exhibition,  or  distribation 
any  such  work  or  the  design  t)iereof « or.  kaowiog 
that  any  such  repetition,  copy,  or  other  imitation  has 
been  unlawfully  made,  shall  import  into  any  piurt  of 
the  United  Emgdom,  or  sell,^  publish,  let  to  hire, 
exhibit,  or  distribute,  or  offer  for  sale,  hire, 
exhibition,  or  distribution,  or  cause  or  procore  to  be 
imported,  sold,  pubUshed,  let  to  hire,  distribated,  or 
offered  for  sale,  hire,  exhibition,  or  diistrinniion,  any 
repetition,  copy,  or  imitation  of  the  said  work,  or  of 
the  design  thereof,  made  without  such  consent  as 
aforesaid,  such  person  for  every  such  offence  shall 
forfeit  to  the  proprietor  of  the  copyright  for  the  time 
being  a  s^m  not  exceeding  £10.*'  By  section  2,  sab- 
section  3,  of  the  International  Copyright  Act,  1886,  it 
is  enacted  that  "  the  International  Copyright  Acts  and 
an  order  made  thereunder  shall  not  confer  on  any 
person  any  greater  right  or  longer  tfsrm  of  copyright 
in  any  work  than  that  enjoyed  in  the  foreij^n  country 
in  which  such  work  was  first  produced."  By  article  2 
of  the  Berne  Convention  of  1887,  which  includes 
England  and  France,  it  is  declared  that  **  atithors  of 
any  of  the  countries  of  the  union  .  .  .  shall 
enjoy  in  the  other  countries  for  their  works  •  •  . 
the  rights  'which  the  respective  laws  do  now  or 
may  her^fter  grant  to  natives.  The  enjoyment  of 
these  rights  is  subject  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  law  in  the 
country  of  origin  of  the  work,  and  qannot  exceed  in 
the  other  countries  the  term  of  protection  accorded 
in  the  said  country  qt  origin." 

Warrington,  Q.C,  and  ScriUton,  for  the  plaintiff.— 
Under  section  6  of  the  Fine  Arts  Copyright  Act,  1862, 
there  is  no  need  for  the  plaintiff,  iu  order  to  recover 
penalties,  to  prove  scienter  in  the  case  of  the  printers 
and  publishers.  Both  are  included  in  the  section.  The 
Temple  Press  have  clearly  "  repeated,  copied,  colonr- 
ably imitated,  or  multiplied  for  sale"  the  photographs 
in  question.  Squally  dearly  the  Illustrated  Standard 
Co.  have  *'  caused  or  procured  "  the  said  photographs 
to  be  "repeated,  copied,"  &c.  The  two  elates  are 
inserted  in  the  section  with  a  view  to  distin^pishinff 
between  thesis  who  actually  print,  or  ptiut  and 
publish,  themselves,  and  those  who,  though  they 
publish,  yet  do  not  themselves  print,  but  get  the 
printing  done  by  someone  else.  But  those  who 
print  at  somebody  eWs  request  are  certainly  meant 
to  be  induded.  The  penalty  for  '* each  offence'^ 
is  not  to  exceed  £10;  and  *'eadi  offence"  means 
each  copy  of  the  photograph:  Graves  v,  Beale, 
Ex  parte  Beale,  16  W.  R.  B62.  L.  R.  3  Q.  B  387; 
Ellis  V.  Marshall,  64  L.  T.  Rep.  757.  It  is  sug- 
gested in  the  case  of  international  copyright,  that  by 
section  2,  sub-section  3,  of  the  International  Copyright 
Act,  1886,  the  plaintiff  is  restricted  to  such  remedies  as 
he  would  have  had  if  the  infringement  had  taken 
place  in  France.  He  is  entitled  on  the  contrary  to 
the  remedies  given  in  this  country  for  breach  of 
copyright.  The  question  turns  on  the  wording 
of  the  section.  The  words  "greater  right  or 
longer  term "  refer  only  to  the  substance  and 
amount  of  the  copyright — e.^.,  if  in  France  ihd 
plaintiff  were  entitled  only  to  restrain  fraudulent 
infringement,  his  right  in  this  country  would  be 
similarly  limited.  The  words  are  not  intended  to  put 
a  limit  on  his  remedies.  This  interpretation  is 
sustained  by  the  terms  of  the  Berne  Convention, 
which  we  are  justified  in  referring  to  because  of  the 
preamble  to  the  Act  of  1886. 

Renshaw,  Q,0.,  and  JI.  S.  Simmons^  for  all  the 
defendants  except  one  distributo^r.— Section  6  of  the 
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Aofc  of  .1862  ifl  not  meant  to  inolude  those  who  .  have 
printed  merely  as  agents.  The  distinotion  between 
the  two  first  classes  of  infringers  therein  mentioned 
is  the  •  distinction  between  principals  who  infringe 
directly  by  their  own  act,  and  principals  who 
infringe  by  an  agent.  But  the  agents  themselyes 
are  not  meant  to  be  included.  Penalties  therefore  do 
not  He  against  the  Temple  Press.  As  to  section  2, 
sab-seotioa  3.  of  the  Act  of  1886,  the  plaintiff  is 
thereby  limited  to  the  remedies  open  to  hun  in  case 
of  infnngement  in  his  own  country.  If  the  section 
had  been  meant  to  have  the  meaning  put  on  it  by 
the  plaintiffs,  the  words  **  greater  right '*  would  not 
have  been  nsed.  A  **  right  "  may  be  the  riffht  to  an 
iDJnnotion,  to  penalties,  to  delivery  up,  to  dainages. 
It  cannot  possibly  be  restricted  to  the  quantity  or 
substance  of  the  copyright.  We  are  entitled,  there- 
fore, in  aooordanoe  with  French  law,  to  escape  with  a 
aingle  penalty  for  all  our  offences.  If,  however,  the 
oonrt  construes  the  section  against  us  and  awards  the 
plaintiff  damages  for  each  pirated  copy,  tbe  court  is 
not  bound  to  take  a  farthing  as  the  lowest  possible 
measure  of  damages.  Any  fraction  of  a  penny  may  be 


MaeSwintuy^  for  the  remaining  distributor,  who 
had  come  to  an  arrangement  with  the  plaintiff. 

KsKXWiGH,  J. — In  this  case  the  Court  of  Appeal 
have  practically  left  only  a  few  isolated  points  for  my 
decision.  It  is  admitted  that  in  the  case  of  five  out 
of  the  seven  photographs  my  injunction  must  now 
he  made  .perpetual.  There  remains  the  important 
question  of  penalties.  As  against  those  defendants 
who  were  merely  distributors,  it  is  admitted  that  no 
penalties  can  be  inflicted.  Section  6  of  the  Act  of 
1862  says  plainly  that  such  persons  shall  only  be  liable 
to  penalties  when  they  have  acted,  <*  knowing  that 
any  such  repetition,  copy,  &c.,  has  been  uolawfully 
made.'*  .  Here  there  is  no  evidence  of  anv  suoh 
knowledige,  and  they  cannot  accordingly  be 
held  liable.  With  regard,  however,  to  the 
other  two  sets  of  defendants,  it  is  contended 
that  both  are  liable— both  the  London  Blustrated 
Standard  Co.»  who  have  published,  and  the  Temple 
Press,  who  have  simply  printed,  the  five  photographs. 
With  regard  to  the  London  Illustrated  Standard  Co. 
— icsaiiing  for  the  moment  a  point  of  law  as  to  the 
nature  of  the  penalties — ^the  liability  is  not  disputed. 
As  to  tihe  Temple  Press,  on  the  other  hand,  the 
haUUty  is  disputed.  It  is  said  that  they  did  not  act 
as  principals,  but  mer^  as  the  agents  of  the  London 
Blostnited  Standard  Co. ;  and  it  is  said  that  the 
section  is  only  meant  to  include  those  who  have  acted  as 
prinripds.  It  seems  to  me  that  the  words  of  the  Act 
are  incapable  of  bearing  that  construction.  [The 
Isaned  judge  read  the  section.]  It  seems  to  me  that 
the  Temple  Press,  by  printing  copies  of  these  photo- 
graphs, have  clearly  "repeated,  copied,  colourably 
imitated,  or  otherwise  multiplied  them  for  sale.*'  I 
think,  therefore,  that  they  are  liable  in  penalties. 
The  Legislature  has  drawn  no  such  distinction  between 
prindpds  and  agents  as  it  is  now  attempted  to  set 
up;  and  I  think  it  is  not  my  business  to  struggle 
sgainst  the  plain  words  of  the  Act 

IhcDDS  remains,  however,  the  point  of  law  as  to 
what  those  penalties  are  to  be.  That  must  be  deter- 
mined by  the  view  we  take  of  section  2,  sub-section  3, 
of  the  Act  of  1886.  [His  lordship  read  the  section.] 
As  I  understand  that  section,  it  comes  to  thb— that  a 
man  cannot  sue  in  respect  of  international  copyright 
unless  he  first  prove  to  the  satisfaction  of  the  court 
that  he  would  be  protected  in  his  own  country.  A 
AcDf^Mnao,  for  instance,  who  has  taken  out  copy- 
right in  Franoey  could  not  sue  for  a  breach  of  inter- 
national copyright  here  in  Eogland,  unless  he  first 


satisfied  the  English  court  that  he  would  be  entitled 
to  sue  in  France  in  case  of  a  breach  there.  But  it  is 
going  a  long  step  beyond  that  to  say — as  the 
defendants  say — that  when  he  has  succeeded  in 
proving  his  right,  he  is  then  to  have  no  further 
remedies  in  this  country  than  he  would  have  had  in 
his  own  land.  It  would  be  abiord  if  I,  sitting  here  as 
an  Eaglish  judge,  were  in  a  position  to  give  him  only 
such  remedies  as  those  he  might  have  got  in  France. 
We  have  been  told  to-day,  for  instance,  that 
in  France  an  injunction  is  unknovni;  but  that 
is  no  reason  why  I,  as  an  English  judge, 
am  to  refuse  to  grant  an  injunction.  The  critical 
words  are,  '*any  greater  right  or  longer  term.'' 
"Greater  right"  can  only  mean  <* greater  right  to 
protection."  As  for  "longer  term,"  the  mere  fact 
that  it  is  specified  points  rather  to  the  fact  that  there 
is  to  be  no  other  limitation  than  the  limitation  thus 
imposed  on  the  term.  I  think  it  would  be  impossible 
to  work  two  systems  of  jurisprudence  side  by  side  in 
the  way  tbe  defendants  propose.  I  am  of  opinion, 
therefore,  on  the  construction  of  the  Act,  that  if  the 
plaintiff  can  show  that  he  has  any  remedy  at  all  in 
France,  he  is  entitled  here  to  such  remedies  as  English 
courts  are  in  the  habit  of  granting.  He  is  entitied, 
therefore,  to  such  penalties  as  I  choose  to  award  him 
not  exceeding  £10  for  each  copy.  A  farthing,  if  not 
actually  the  smallest  coio,  is  the  smallest  available, 
and  I  accordingly  fix  that  as  the  penalty  for  each 


With  regard  to  costs,  I  propose  to  follow  the 
principle  laid  down  in  Newman  v.  Pinto  57  L.  T. 
Bep.  31,  36  W.  B.  Dig.  204.  That  was  a  very 
fi«grant  case  of  imitation  on  the  part  of  the 
defendants.  The  Court  of  Appeal,  however,  sitting 
as  a  Court  of  Equity,  declined  to  give  the  plaintiff 
any  remedy,  on  the  ground  of  his  own  false 
representations— what  Bo  wen,  L.J.,  called  **  pictorial 
lies."  The  action  was  accordingly  dismissed,  but, 
having  regard  to  the  flagrant  imitation  on  the  part  of 
tiie  dSendants,  dismissed  without  costs.  I  apply  that 
principle  here.  As  to  two  of  the  seven  pictures  in 
question,  the  plaintiff  has  failed  on  the  sround  of 
their  indecency ;  but  as  there  is  also  no  doubt  that 
the  defendants  have  copied  these  pictures,  the  action 
as  to  those  t«ro  pictures  must  be  dismissed  without 
costs.  The  defendants  will,  therefore,  have  to  pay 
five- sevenths  of  the  costs  of  the  action. 

Judgment  for  plaintiff* 

Solicitors,  McKenna  <fc  Co.;  Braham  BarntU; 
Seagrove  A  Woods, 


In  re  Waixis  and  Babnabd*s  Contraot.  (a.) 
Vendor  and  purchaser — Undisclosed  restrictive  covenant 
— Notice— Form    of   conveyance — Summons — Vendor 
and  Purchaser  Act,  1874  (37  cfc  38  Vict,  c.  78),  a.  9. 

A  vendor  is  not  entitled  to  insert  in  the  conveyance  to 
the  purchaser  restrictive  covenants  or  stipulations  not 
expressly  provided  for  in  the  contract.  In  determining 
such  a  question  upon  a  summons  under  section  9  of  the 
Vendor  and  Purchaser  Act,  1874,  it  is  not  within  the 
intention  of  that  section  that  the  court  should  be  influenced 
by  extraneous  considerations,  such,  for  instance,  as  the 
vendor's  right  to  rescind  the  contract  on  the  ground  of 
mistake,  or  the  fact  that  in  omitting  such  restrictive 
covenants  from  his  conveyance  the  vendor  vjill  be  com- 

(a.)  Beported  by  B.  J.  A.  Morrison,  Esq.,  Bar- 
rister-at-Law. 
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mitting  a  breach  of  some  other  corUrad.  The  true 
intention  of  that  eectian  is  to  provide  that  distinct  and 
isolated  questions  between  the  vendor  and  jmrchaser  on 
the  matters  tfierein  mentioned  may  be  raised  and  deter* 
mined  in  a  summary  way  as  and  when  they  arise^  and 
not  to  enable  a  general  dedarcttion  as  to  title  to  be  made. 

Adjourned  summons. 

This  was  a  poichaser's  summons  under  the  Vendor 
aod  Purchaser  Act,  1874,  asking  {inter  alia)  for  a 
deolaratioa  that  he  was  entitled  to  a  oonveyaooe  of 
the  premises  comprised  in  the  contract  free  from  all 
incumbrances  save  and  except  the  restricUye  covenant 
specifically  mentioned  in  the  contract. 

The  facts  were  as  follow :  Mrs.  Wallis,  the  vendor, 
was  the  owner  of  the  Brownhill-park  Estate,  near 
Winchester.  By  an  indenture  of  lease,  dated  the 
23rd  of  April,  1895,  she  leased  tj  the  purchaser  a 
piece  of  land  forming  part  of  the  estate,  and  gave  him 
an  option,  to  be  exercised  within  a  certain  time,  of 
taking  a  conveyance  in  fee  of  the  piece  of  land  sub- 
ject to  a  certain  restrictive  covenant  therein  con- 
tained, but  otherwise  free  from  incumbrances. 

The  purchaser  exercised  the  option,  but  in  the 
draft  conveyance  the  vendor  inserted  an  additional 
covenant  to  the  effect  that  the  purchaser  should  not 
use  any  of  the  buildings  or  permit  them  to  be  used  as 
(inter  alia)  a  public-house,  beershop,  or  hotel,  or  for 
the  sale  of  auy  baer,  spirits,  or  other  intoxicating 
lienors,  or  for  any  other  purpose  except  that  of  a 
private  dwelling-house.  Tne  vendor  insisted  upon 
the  indusiou  of  this  covenant  in  the  conveyance  on 
the  ground  that  by  an  earlier  lease  of  another  part  of 
the  estate — of  which  lease  she  alleged  that  the  pur- 
chaser had  notice— she  had  granted  to  the  lessee 
thereunder  the  exclusive  right  of  using  his  premises 
for  such  purposes,  and  had  covenanted  that  all 
future  leases  and  assurances  of  other  parts  of  the 
estate  should  provide  against  the  land  b^g  so  used, 
and  the  vendor  further  alleged  that  the  purchaser 
knew  that  the  whole  estate  was  subject  to  a  building 
scheme  involving  the  insertion  in  the  conveyance  of 
the  restrictive  covenants  in  question.  The  purchaser 
denied  the  allegations,  and  refused  to  accept  a  con- 
veyance containing  the  additional  covenant,  and  took 
out  the  present  summons  for  the  determination  of  the 
question  in  dispute. 

Benshawt  Q.C^  and  R,  J,  Parker ^  for  the  purchaser. 
— It  is  contrary  to  the  contract  to  iosert  any  stipula- 
tions in  the  conveyance.  The  purchaser  is  entitled  to 
have  a  conveyance  of  the  property  free  from  incum- 
brances :  Cato  V.  Thompson,  9  Q.  B.  D.  616,  31  W.  R. 
Dig.  210 ;  In  re  Gloag  and  MiUerU  Contract,  31  W.  B. 
601,  23  Cb.  D.  320;  and  Phillips  v.  ChUdcleugh, 
17  W.  E.  576,  L.  B.  4  Q.  B.  159. 

Warrington,  Q,C.,  and  O.  B,  Freeman,  for  the 
vendor. — If  the  vendor  specifically  performs  this 
contract  she  will  have  to  comoiit  a  breach  of  her 
former  covenant,  and  the  court  will  not  grant  specific 
performance  of  a  contract  involving  the  breach  of 
another  contract:  WiUmoU  v.  Barber,  28  W.  K.  911, 
15  Ch.  D.  96.  Further,  this  contract  is  not  valid 
because  the  vendor  entered  into  it  under  a  mistake, 
and  that  is  sufficient  to  enable  her  to  rescind  it :  Ptiget 
V.  Marshall,  33  W.  B.  608,  28  Ch.  D.  265. 

Ebxbwioh,  J. — The  opportunity  of  again  making 
some  remarks  on  the  Vendor  aod  Purchaser  Act, 
1874,  is  not  ungrateful  to  me,  because  I  think  that 
our  practice  is  drifting  into  a  wrong  channel. 

The  Vendor  and  Purchaser  Act  was  passed  in  order 
to  enable  parties  to  raise  and  have  decided  in  a 
summary  way  questions  which  otherwise  would  have 
to  be  raised  in  an  action  for  specific  performance. 
The  Act  says  that  either  *'  a  vendor  or  purchaser  of 


real  or  leasehold  estate  in  England,  or  their  repra- 
sentativAs  respectively,  may  at  any  time  or  timas  and 
from  time  lo  time  apply  in  a  summary  way  to  a  judge 
of  the  Oourt  of  Chancery  in  England  in  duunbora  in 
respect  of  any  requisitions  or  objections,  or  any  olaim 
for  compensation,  or  any  other  question  arising  oat  of 
or  connected  with  the  contract  ''-—I  skip  the  words  in 
brackets—"  and  the  judge  shall  make  such  order  upon 
the  appboation  as  to  him  sh<ill  appear  just.'*  Now, 
t^  whole  frame  of  that  seotioii  seems  to  me  to  poioi 
to  the  raiangin  an  isolated  way  of  distinot  points,  and 
not  to  the  question  whether  th«  vendor  has  t^ 
good  title. 

Observe  also,  that  the  vendor  or  _ 
'*  from  time  to  time  or  at  any  time  or  tin 
any  such  points.  That,  nndoubtedly,  was  the  olijeat 
of  the  section,  and  for  a  very  long  time  this  sectian 
of  the  Act  was  worked  on  those  lines.  Lately, 
however,  we  have  drifted  into  other  forms,  and  m 
more  recent  instances  the  order  of  the  court  lias 
gone  t)  say  that  the  vendor  has  shown  or  baa  not 
shown  a  good  title.  I  believe  that  it  was  inAsnded 
that  that  question  should  be  left  for  an  action  for 
specific  performance. 

I  must  speak  with  bated  breath  of  In  re  8oM  amd 
Alvarez's  Contract,  43  W.  B.  694,  [1895]  1  Ch.  596, 
[1895]  2  Ch.  603,  43  W.  E.  Dig.  185,  beoaose  the 
Court  of  Appeal  in  that  case  did  not  agree  with  ma, 
but  I  think  that  the  history  of  that  case  shows  that 
the  practioe  into  which  the  courts  are  drifting  is  a 
mischievous  one.  

It  seems  to  me  that  it  would  be  a  very  great 
improvement  to  restrict  these  summonses  to  a  diatioot 
question— for  instance,  whether  A.  is  seised  in  fee,  or 
whether  a  diseotailing  assurance  has  effectually  barred 
the  entaU.  That,  I  think,  is  the  general  question 
which  the  court  has  to  take  into  oonsideratiou,  sod  is 
what  must  be  borne  in  mind  in  this  case. 

Now  here  there  is  noquestion  as  to  the  ezistenoe 
of  the  contract  Mr.  Warrington  raises  a  qaestUm 
as  to  the  validity  of  the  contract,  and  says  there  was 
a  mistake.  But  how  can  that  question  srise  on  this 
summons  P  The  contract  remains  until  it  vs  resotnded 
by  the  court  The  statute  therefore  applies,  and  I 
t-Jiinlr  that  the  summons  properly  raises  a  distbiet 

auestion,  and  it  asks  the  court  to  decide  whether 
iere  shall  or  shall  not  be  a  partioular  ooveoant 
in  the  deed  of  oonveyance.  Now  what  is  in  question  f 
The  purchaser  contracts  to  buy  under  a  ^  oertain 
agreement.  There  was  notice  ^ven  to  him  of  a 
restrictive  covenant,  but  that  notice  did  not  contain 
any  mention  of  the  further  restriction  which  tHe 
vendor  now  seeks  to  put  into  the  deed  of  oonveyaooe. 
There  is  no  doubt  that  the  vendor  is  in  »  diffioolt 
position,  and  there  is  sJso  no  doabt  that  anotlisr 
contract  is  likely  to  be  broken.  That  oiroamstanos 
brings  under  my  notice  another  novelty  in  praotios. 
The  court  used  originally  only  to  decide  the  simple 
question  in  dispute  between  vendor  and  purohassr. 
In  more  than  one  recent  instance,  howevdr»  the  court 
has  gone  further,  and  has  decided  that  the  title  is  so 
doubtful  that  it  cannot  be  forced  on  a  purchaser.  I 
have  done  it  mys^.  But  it  is  not  a  proper  qnesiioQ 
for  a  vendor  and  purchaser  summons,  oecaose  on  such 
a  summons  the  oourt  has  not  the  proper  evidence 
upon  wfaich  to  decide  such  a  question.  Here  the 
purchaser  says  that  ^e  insertion  of  the  ooveiuuit 
oannot  be  forced  on  him,  but  I  do  not  think  that  if  I 
were  trying  an  action  for  specific  performance,  I 
oould  say  that  the  vendor  was  obliged  to  oonunit  a 
breach  of  her  former  contract  by  conveying  m  the 
manner  required  by  the  purchaser.  But  that  is  not 
the  point  now  before  me.  The  summons  only  raissi 
the  question  whether  the  deed  of  conveyaaoe  shall  be 
in  one  form  or  in  another,  and  all  that  I  am  asked  to 
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■ay  is,  ahali  the  deed  contain,  or  shall  it  not  contain, 
a  certain  restrictive  covenant  P  On  that  point 
I  do  not  think  there  is  mooh  room  for  doubt. 
I  was  referred  to  the  case  of  In  re  Oloag  and 
MilUr^B  Contract,  where  it  is  well  laid  down  that 
a  porohaser  is  entitled  to  a  conveyance,  according  to 
the  terms  of  the  contract.  Now,  in  the  present  case, 
why  should  not  the  vendor  convey  in  tiie  terms  of 
the  oontrset  P  To  that  question  it  is  answered,  '*  Yes, 
aooording  to  the  contract  the  conveyance  must  be  in 
•  oertain  form  ;  but  at  the  time  of  the  contract  the 
purchaser  kaew  of  this  other  restrictive  covenant,  and 
it  ought  to  be  inserted  in  the  conveyance."  But  the 
answer  seems  to  me  to  be  that  by  the  insertion  of  the 
oofveoant  the  vendor  is  no  better  off  than  he  was 
before,  because  if  the  purchaser  Imewof  the  covenant, 
then  its  insertion  in  the  conveyance  cannot  help  the 
Tsndor,  for  the  purchaser  is  affected  with  notice  from 
ontsidei  All  I  am  deciding  in  this  case,  then,  is  that 
when  the  existence  of  the  contract  is  not  denied  and 
the  validity  of  it  cannot  be  questioned,  the  conveyance 
must  be  in  such  and  such  a  form — i.e.,  in  the  form 
which  the  purchaser  has  already  prepared. 

Solicitors,  Oeare  A  Pearse,  for  Bowker  <k  Bona, 
Winchester ;  Peacock  &  Goddard,  for  Sharp  &  Braiuy 
Soathampton. 


Chan.  Div.     I 
Kekewioh,  J.  / 


Aug.  4,  1899. 


In  re  Kelgby. 
Tyson  v.  Kblcey.  (a.) 

Mortgage — Charge  upon  **  all  my  real  and  personal 
eekUe  whateoever  and  wheresoever*' — Enforcement — 
Definite  property — Valid  charge — Public  policy — 
Vagueneu. 

A  charge  hy  a  man  upon  **  all  hie  real  and  personal 
estaie  whatsoever  and  wheresoever^  and  of  what  nature 
or  kind  soever,  the  same  may  be  or  consistf**  will  not  he 
void  on  the  ground  of  vagueness  or  as  offending  agaimt 
public  foliey,  if  it  ie  possible,  at  the  time  when  the 
charge  u  sought  to  be  enforced,  to  construe  fairly  the 
document  creating  the  charge^  and  to  point  to  the  pro- 
perty comprised  in  it, 

Adjonmed  summons. 

On  the  10th  of  November,  1869,  the  applicant, 
Sarah  Ann  Foord,  advanced  to  Francis  Finn  Eeluey, 
then  known  as  Francis  Finn,  the  sum  of  £2,500  upon 
his  promissory  note  and  the  further  security  created 
by  a  memorandum  of  charge,  which  was  in  the  fol- 
lowing form :  '*  Memorandum  made  this  10th  day  of 
November,  1869,  that  I,  the  undersigned,  Francis 
Finn,  of  Scene,  in  the  parish  of  Newington-next- 
Hythe,  in  the  county  of  Kent,  farmer  and  grazier, 
do  hereby  charge  all  my  real  and  personal  estate 
whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever  the  same  may  be  or  consist,  with  the 
payment  to  Sarah  Ann  Foord,  of  Smeeth,  in  the  said 
oooBty  of  Kent,  widow,  of  the  sum  of  £2,500,  this 
day  lent  and  advsnced  by  her  to  me,  and  secured  by 
my  promissory  note  bearing  even  date  herewith, 
toge&er  with  interest  for  the  same  at  the  rate  of 
£4  10s.  per  cent,  per  annum.  And  I  do  hereby 
undertake  and  a§aree  that  I  will,  when  thereunto 
reqoired,  make  aiul  execute  all  such  deeds  and  assur- 
ances as  shall  be  reasonable  and  necessary  for  charging 
the  said  premises  with,  or  further  securing  the  repay- 
ment of,  the  said  sum  of  £2,500  and  interest  as 
aforesaid.*' 

(a.)  Beported  by  B.  J.  A.  Mobbison,  Esq. ,  Barrister- 
at-Law. 


By  the  1st  of  September,  1896,  the  debt  had  been 
reduced  to  £500,  and  all  interest  due  was  paid  up  to 
the  Ist  of  September,  1897. 

Francis  Finn  Kelcey  died  on  the  12th  of  September, 
1898,  having  duly  made  his  will,  dated  the  2l8t  of 
November,  1854,  and  on  the  5th  of  November,  1898, 
letters  of  administration  to  his  estate,  with  the  will 
annexed,  were  granted  to  the  respondent,  Stephen 
Finn  Kelcey. 

A  creditor's  action  for  the  admimstration  of  the 
testator's  estate  was  subsequently  commenced,  and  as 
the  validity  of  Sarah  Ann  Foord's  charge  was  called 
in  question  by  other  creditors,  she  took  out  the 
present  summons  asking  that  Stephen  Finn  Kelcey,  as 
the  administrator  with  the  will  of  Francis  linn 
Kelcey  annexed,  might  be  ordered  to  pay  to  her  out 
of  moneys  coming  to  his  hands  as  such  administrator, 
the  sum  of  £500,  with  interest  thereon  at  the  rate  of 
£4  lOs-  per  cent,  per  annum  computed  from  the  1st 
of  September,  1897,  secured  by  the  said  memorandum 
of  charge,  together  with  her  costs  in  the  action. 

At  the  date  of  the  memorandum  of  charge  the 
testator  was  possessed  of  a  policy  of  assurance  on  his 
life  for  £1,000  in  the  Minerva  life  Assurance  Co. 
(subsequently  taken  over  by  the  Standard  life 
Assurance  Co.).  Notice  of  the  charge  was  given  to 
the  company,  who  were  now  holdiog  the  policy 
moneys  until  the  applicant's  charge  should  be  satisfied 
or  removed. 

«7.  G.  Woody  for  the  applicsnt,  Sarah  Ann  Foord.— 
This  charge  is  good.  Future  property  was  not  in- 
cluded in  the  charge,  but  only  all  the  borrower's 
property  at  the  date  of  the  charge,  and  that  property 
was  then  definite  and  ascertainable. 

Warrington,  Q,C.,  and  H,  C.  Hull,  for  the  plaintiflb 
in  the  action. — This  charge  is  invalid  on  the  grounds 
of  public  policy,  for  it  is  so  wide  that  the  court  will 
consider  it  wrong  to  enforce  it,  because,  if  fully 
carried  into  effect,  it  would  prevent  the  debtor  from 
paying  his  debts,  snd  would  deprive  him  of  his  means 
of  subsistence:  In  re  Count  I)*Epineuil,  30  W.  B. 
702,  20  Oh.  D.  758 ;  In  re  Clarke,  Coomhe  v.  Carter, 
36  W.  B.  293,  360b.  D.  348.  The  charge  also  is  too 
vague:  Belding  v.  Read,  13  W.  B.  867,  3  H.  &  0. 
955;  ClemenU  v.  MaUhews,  11  Q.  B.  D.  808,  31 
W.  B.  Dig.  23 ;  In  re  Turcan,  37  W.  B.  70,  40  Oh.  D. 
5.  In  TaUby  v.  Official  Receiver,  37  W.  B.  513,  13 
App.  Oas.  523,  Lord  Maonaghten  doubted  whetiier 
a  charge  by  a  msn  on  '*  all  his  present  and  future 
personalty  "  could  create  a  specific  lien  of  any  sort  or 
kind. 


Bardswell,  for  another  creditor. 

GaJtey^  iar  Stephen  Finn  Kelcey,  the  administrator. 

Kekbwich,  J.— In  this  case  we  are  free  from  any 
question  whether  future  property  is  included  in  the 
security,  and  the  actual  words  used  seem  to  me  to  point 
directly  to  property  belonging  to  the  testator  at  the 
date  of  the  charge  only.  The  words  are  :  "  I  do  hereby 
charge  all  my  real  and  personal  estate  whatsoever 
and  wheresoever,  and  of  what  nature  and  kind  soever, 
the  same  may  be  or  consist,"  and  I  do  not  think  that 
what  follows  can  fairly  be  construed  to  enlarge  what 
in  itself  would  be  confined  to  then  existing  property. 
Now,  why  should  not  those  words  create  a  ^ood  charge 
upon  property  that  he  had  at  the  time  ?  The  first 
answer  urged  in  argument  against  that  view  is  that 
such  a  construction  would  be  against  public  policy, 
that  in  fact  it  is  not  desirable  that  a  man  should  be 
able  to  create  a  charge  on  everything  he  has,  even 
down  to  the  clothes  on  his  back,  or  to  create  such 
charges  secretly,  and  so  possibly  be  trading  under 
false  colours.  To  that  argument  I  think  there  is 
more  than  one  complete  answer,  and  first,  it  is  not 
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poMible  to  keep  too  forcibly  before  one  the  remarks 
of  Burrouffh,  J.,  on  public  policy  in  BicJiardson  y. 
Mellieh,  2  Bing.  229,  at  p.  252.  "  It  is,"  he  says.  "  a 
very  unraly  horse,  and  when  once  you  get  astride  it 
you  never  know  where  it  will  carry  you."  That  seems 
to  me  to  apply  here.  There  is  certainly  no  law  to  the 
effect  that  a  man  may  not  create  a  charge  on  all  his 
real  and  personal  property.  It  may  be  that  a  bill 
of  sale  or  some  formality  is  necessary,  but  he  may 
create  the  charge  if  he  pleases.  There  is  no  doubt 
that  such  charges  can  be  effectively  and  validly  created 
by  the  assistance  of  the  law,  and  to  say  that  what  can 
be  done  in  one  way  by  lawyers,  cannot,  so  far  as 
public  policy  is  concerned,  be  done  in  another  way  by 
other  persons  is  absurd. 

Then,  again,  it  is  said  that  such  a  document  is 
invalid  because  it  tends  to  defeat  creditors,  but  the 
same  thing  is  also  true  of  a  great  many  other  docu- 
ments. Take,  for  instance,  a  marriage  settlement,  by 
means  of  which  a  man  may,  to  a  certain  extent, 
prej  udice  his  creditors.  I  think  that  it  would  be  going 
too  far  to  adopt  that  point  of  view. 

Then  as  to  the  question  of  vagueness.  The  contract 
itself  is  not  vagae ;  the  only  vagueness  which  exists 
arises  from  thu  uncertainty  whether  the  property 
purported  to  be  charged  can  be  really  charged  or  not. 
On  that  point  I  refer  to  the  remarks  of  Bowen,  L.J., 
in  In  re  Clarke  (36  Ch.  D.,  at  p.  355)  where  he 
says :  **  Yagaeness  is  a  misleadiog  term.  A  con- 
tract may  be  so  vague  in  its  terms  that  it  cannot 
be  understood,  cmd  in  that  case  it  is  of  no  effect 
in  law  or  in  equity.  There  is  another  kind  of 
vagueness  which  arises  from  the  property  not 
beinfr  ascertained  at  the  date  of  the  contract, 
but  if  at  the  time  when  the  contract  is  sought  to  be 
enforced  the  property  has  come  in  esse  and  is  capable 
of  being  identified  as  that  to  which  the  contract  refers, 
I  cannot  see  why  there  is  in  it  any  such  vagueness  as 
to  prevent  a  court  of  equity  from  enforcing  the  con- 
tract," and  then  he  goes  on  to  hint  at  the  suggestion 
which  is  the  basis  of  the  present  argument,  and  he 
takes  one  illustration.  "  Thus,"  he  says,  '*  it  is  said 
a  contract  by  a  man  to  assign  all  the  property  that 
shall  come  to  him  would  be  too  wide  to  be  enforced. 
I  will  give  no  opinion  on  that  point  till  it  comes 
before  us  for  decision."  Here,  however,  the  question 
of  future  property  does  not  arise,  and  I  think  that  if 
it  is  possible  to  construe  the  document  fairly,  and  to 
point  to  the  property  comprised  in  it,  then  the  charge 
is  a  good  charge.  I  put  aside,  therefor^,  the  ground 
of  public  policy.  It  might,  perhaps,  be  a  great  ad- 
vantage that  charges  of  this  kind  should  be  registered, 
but  that  has  not  been  hitherto  the  policy  of  the 
English  law. 

There  is  no  authority  at  the  present  time  saying 
that  a  charge  similar  to  this  is  invalid ;  the  nearest 
approach  to  any  such  authority  is  Uiis  one  passage  of 
Lord  Maonaghten's  judgment  in  Tailhy  v.  Official 
Receiver y  where,  with  reference  to  the  case  of  In  re 
Count  D'Epineuily  he  says,  "  I  much  doubt  whether 
a  memoradum  like  that  on  which  the  plaintiff  reUed 
could  create  a  specific  lien  of  any  sort  or  kind."  Lord 
Macnaghten  has  suggested  a  doubt  which  may  have 
to  be  solved  hereafter,  and  I  venture  to  think  that  the 
doubt  which  he  suggests  must  be  set  at  rest  by  the 
House  of  Lords.  Ic  might  be  solved,  perhaps,  by  the 
Court  of  Appeal,  but  I  am  perfectly  sure  that  it  could 
not  be  done  by  a  judge  of  first  instance.  I  therefore 
hold  that  the  charge  is  valid,  and  I  direct  that  it  be 
paid  out  of  the  policy- moneys. 

Solicitors,  Ford,  Lloyd,  Bartlett,  &  Michelmore; 
Bower,  Cotton,  <fe  Bower,  for  H.  B,  Bradley, 
Folkestone  ;  Hamlin,  Grammer,  <Ss  Hamlin,  for  Bridge 
man.  Weaver,  &  Wild,  Chester;  Warren,  Murton,  & 
Miller t  for  HalleU,  Creery,  &  Co.,  Ashford,  Kent. 


In  re  Matnabd*s  Settled  Estates,  (o.) 

Settled  estate — Minerals— Lease — Open  or  unopened  mine 
—SeUled  Estates  Act,  1877  (40  &  41  Vict.  c.  18),  s.  4. 

A  settled  estate  was  divided  into  two  portions  by  a 
strip  of  land  belonging  to  a  different  owner,  A  seam  of 
coal  underlay  the  whole.  When  the  tenant  for  life  of 
the  settled  estate  came  into  possession  the  part  of  the  seam 
underlying  the  northern  portion  of  the  estate  was  an 
opened  mine.  The  tenant  for  life  subsequently  acquired 
the  coal  underlying  the  dividing  strip.  The  tenant  for 
life  now  proposed  to  grant  a  lease  of  the  part  of  the  seam 
underlying  the  southern  portion  of  the  estate  which  had 
not  yet  been  worked.  This  part  of  the  seam  it  was 
pra^icable  to  work  from  the  opened  mine,  but  it  was  im* 
commercially  convenient,  and  it  was  therefore  intended  to 
sink  a  new  shaft  in  the  southern  portion  of  the  estate. 

Held,  that  the  part  of  the  seam  underlying  the  southern 
portion  of  the  estate  was  an  unopened  mine. 

Petition. 

Under  the  will  of  Viscount  Maynard,  who  died  in 
1865,  the  Countess  of  Warwick  was  tenant  for  life  in 
possession  of  an  estate  known  as  the  Bay  worth  Estate, 
in  the  county  of  Leicester,  and  her  eldest  son,  Ixird 
Brooke,  an  infant,  was  tenant-in-tail  in  remainder 
expectant  on  her  decease.  The  Bayworth  Estate  was 
divided  into  two  separate  portions  by  a  strip  of  land 
belonging  to  a  different  owner  running  east  and  west. 
There  was  amongst  others  a  seam  of  coal  called  the 
Lower  Main  Seam  underlying  the  northern  portion 
of  the  Bayworth  Estate  wnich  ran  across  under  the 
strip  of  land  and  was  continued  under  the  southern 
portion  of  the  estete.  At  the  time  of  Lord  Maynard's 
death  the  coal  under  the  northern  portion  of  the 
estate  was  leased  to  the  Bayworth  Colliery  Co.  and 
was  worked  by  them  from  a  shaft  sunk  therein,  bat 
the  coal  underlying  the  southern  portion  of  the  estate 
had  not  been  leased  or  worked.  In  1885  Lady 
Warwick,  out  of  her  own  moneys,  purchased  the  coal, 
including  Lower  Main  Seam,  underlying  the  dividing 
strip  of  land,  and  subsequently  leased  them  to  the 
Bayworth  Colliery  Co.  Lady  Warwick  now  proposed 
to  grant  a  lease  of  the  coal,  including  the  Lower  Main 
Seam,  which  underlay  the  southern  portion  of  the 
Bayworth  Estate,  and  which  had  not  yet  been  worked, 
to  Henry  Bramall.  It  appeared  that  it  would  be 
possible  to  work  the  Lower  Main  Seam  underlying 
the  southern  portion  of  the  estete  from  the  shaft  of 
the  Bayworth  Colliery  Co.  in  the  northern  portion, 
through  the  coal  underlying  the  dividing  strip,  bat 
that  it  would  be  very  expensive^and  from  a  oommerotsl 
point  of  view  unlikely  to  be  successful.  It  was,  there^ 
fore,  intended  to  work  from  a  new  shaft  sunk  in  the 
southern  portion  of  the  estete.  This  was  a  petition 
under  the  Settled  Estetes  Act,  1877  (40  &  41  Vict  c. 
18),  for  the  approval  of  the  court  to  the  proposed  lease, 
and  the  question  arose  whether  the  coal  underlying 
the  southern  portion  of  the  Bayworth  Estete  most  he 
regarded  as  an  open  mine  or  as  an  unopened  mine. 
In  the  former  case  one-fourth  only  of  the  rent  would 
have  to  be  set  aside  and  invested,  but  in  the  latter 
three-fourths  as  provided  by  section  4  of  the  Settled 
Estetes  Act,  1877. 

Warrington,  Q.(7.,and  Darlington,  f or  the  petitiontf . 
—The  coal  underlying  the  southern  part  of  the  estate 
now  proposed  to  be  demised  is  a  continuation  of  the 
seam  which  had  already  been  opened  by  the  colliery 
company  before  the  testator's  death  from  their  shaft  is 
the  northern  part  of  the  estete,  and  it  must  therefore  be 

(a.)  Reported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 
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regarded  as  an  opexi  mine,  although  for  oommeroial 
pmpoaes  we  propose  to  sink  a  new  sEaft  in  the  southern 
part.  £liaa  ▼.  Unowdon  Slate  Quarries  Co.,  28  W.  R. 
54, 4  App.  Gas.  454 ;  (Havering  ▼.  Clavering,  2  P.  Wms. 
388;  Baga  t.  Bagot,  12  W.  R.  35,  32  Beav.  509 ;  Lord 
Cowley  ▼.  WeUealey,  14  W.  R.  528,  35  Beav.  635, 
L.  B.  1  Eq.  656.  One-fourth  of  the  rent  only,  there- 
fore, need  be  set  aside. 

P.  0.  LawrtncB  and  F.  L,  Wright^  for  the  infant 
tsDant-in-tail  in  remainder. — The  ooal  underlying  the 
Mmthem  part  of  the  estate  is  an  *'  unopened  mine," 
for  it  is  separated  from  the  ooal  underlying  the 
northeni  part  of  liie  estate  by  a  strip  of  land  belonging 
to  a  different  owner.  Campbell  t.  Wardlaw,  8  A.  C. 
641 ;  32  W.  B.  Dig,  176.  Three-quarters  of  the  rent 
ought,  therefore,  to  be  set  aside. 

Church,  for  the  trustees  of  the  will. 

Kexbwich,  J. — For  my  present  purpose  I  think  it 
will  be  sufficient  to  treat  this  as  if  it  were  a  lease  of 
tiie  Lower  Main  Seam  only,  although  I  do  not  say  that 
the  §ame  construction  would  not  be  arrived  at  after 
lookmg  at  the  other  facts  of  the  case;  but  I  think 
this  is  the  simplest  way  of  looking  at  the  case. 

What  is  said  is  this,  that  the  Bay  worth  Colliery  Co. 
bsTing.  as  the  lessees  of  the  settlor,  worked  the 
Lower  Main  Seam  in  the  northern  portion  of  the  Bay- 
woith  estate,  there  has  therefore  been  an  opening  of 
tiist  Mam,  or  of  the  mine  which  is  to  be  treated  as  the 
team  in  the  southern  portion  of  the  estate,  which  is 
now  proposed  to  be  demised  under  the  rules  of  the 
court. 

That  is  the  question  which  I  have  to  consider. 
What  Mr.  Warrington  has  called  the  dictum  of  Lord 
Belhome  in  the  case  of  Eluu  v.  Snowdon  Slate 
Quarries  Co.,  but  which  I  think  is  more  than  a  dictum, 
girci  us  in  a  few  sentences  what  is  the  settled  law  on 
the  sabject.  What  he  says  is  this :  "  When  a  mine 
or  quatry  is  onoe  open,  so  that  the  owner  of  an  estate 
ifflpeacbable  for  waste  may  work  it,  I  do  not  consider 
that  the  iinkin|i^  a  new  pit  on  the  same  vein,  or 
breakmg  ground  in  a  new  place  on  the  same  rock,  is 
Moetaanly  the  opening  cf  a  new  mine  or  a  new 
qsany."  It  is  quite  possible  to  construe  that  so  as 
to  give  Mr.  Warrington  all  that  he  wants,  but  it  is 
ohrious  that  there  must  be  some  limitation.  It 
cuinot  mean  that  a  settlor,  a  person  owning  estate 
ID  one  county,  in  which  there  is  a  seam  of  coal, 
sod  owning  another  estate  in  another  county 
where  the  same  seam  is  found,  and  who  has 
only  worked  the  seam  under  one  estate,  is  not, 
upon  opening  the  ground  in  the  adjoining  county, 
opniiog  a  new  mine.  I  do  not  think  it  would  be 
right  to  wrest  Lord  Selbome's  language  to  make  it 
fit  tuch  an  extreme  case  us  that,  and  I  am  justified  in 
msking  that  limitation  beoauite  Lord  Selborne,  though 
he  laid  down  the  law,  thus  clearly  says  this 
immediatc-ly  afterwards :  '*  And  for  this  authority  is 
to  be  found  in  the  cases  which  are  cited  at  the  bar  of 
Clavrrivg  v,  Clavtring,  Bagot  v.  Bagot,  and  Lord 
Cowley  V.  Wtllesley.  1  must  treat  this  statement  of 
the  law  as  thoroughly  agreeing  with  the  cases  to 
which  he  refers.  It  is  not  difficult  to  obtain  a 
principle  from  from  these  cases,  and  particularly  from 
Clavering  v.  Clavering  and  Lord  Cowley  v.  Wellesley" 
I  do  not  think  it  is  necessary  to  refer  to  Bagot  v.  Bagot 
further.  We  have  the  judgment  of  King,  L  C,  in 
Clavtring  v.  Clavering,  wMch  .contains  a  curious 
f^zpression  relating  to  a  practice  in  the  county  of 
Befonibire,  that  "  Any  person  having  a  right  to  dig 
in  mioes  may  pursue  the  mine,  and  open  new  shafts 
or  pita  to  follow  the  same  vein."  The  point  whicdi 
was  before  the  Lord  Chancellor's  mind,  and  which  he 
hrings  out  in  a  very  clear  manner,  is  that  really  you 


are  pursuing  the  same  mine  in  the  same  seam.  It  is 
a  pursuing  by  means,  not  of  pushing  forward  the 
same  seam  in  the  old  pit  but,  of  sinking  a  new  pit  so 
as  to  work  the  minerals  in  connection  with  the  old 
shaft.  That  is  what  he  means  by  pursuing  the  same 
vein,  notwithstanding  that  it  is  reached  by  a  different 
way.  In  Lord  CowUy  v.  Wellesky  we  find  the  same 
principle  with  reference  to  a  different  subject.  I  take 
the  report  in  1  Equity  Oases  because,  although  the 
report  is  shorter,  it  brings  out  the  point  more 
exactly.  There  there  was  waste  land  under  which 
was  gravel  and  no  coal,  and  the  gravel  was 
reachMl  by  pits  dug  on  the  surface,  each  pit 
being  separate.  The  gravel  had  been  taken  thence 
for  some  time,  and  the  question  was  whether  each  new 
gravel  pit  was  a  new  working  or  a  continuance  of  the 
old  working,  and  Lord  Romilly  said  :  "  The  whole  of 
the  gravel  or  sand  on  the  waste  land  must  be  treated 
as  a  mine,  and  each  gravel  pit  as  if  it  were  a  fresh 
pit  in  the  mine,"  that  is  to  say  he  treats  the  waste  of 
the  manor,  and  the  gravel  or  sand  under  it  as  one 
mine.  The  lord  of  the  manor  digs  a  pit  here  and 
there  all  over  ^e  waste,  and  on  each  occasion  he  is 
doing  what  King,  L.C.,  calls  "pursuing"  the 
vein ;  he  does  not  pursue  in  the  sense  of  working 
it  out  inch  by  inch  through  the  soil  by  continuing 
iJong  the  line  of  the  vein,  but  by  attacking  the  vein 
from  another  point  he  is  still  working  the  vein  in  the 
waste  land.  Now,  I  fail  to  see  how  you  can  apply 
that  to  this  case.  The  property  now  intended  to  be 
demised,  the  southern  portion  of  the  Bayworth 
Estate,  is  separated  from  the  northern  portion,  which 
was  demised  to  the  Bay  worth  Colliery  Co.,  by 
the  strip  of  land.  There  is  as  much  distinction 
between  these  two  properties  as  if  they  were  two 
separate  estates  in  two  adjoining  counties  or  in  two 
counties  separated  by  an  intervening  county*  I  assume 
that  it  is  the  same  vein  which  is  the  subject  of  the 
demise,  but  not  only  is  it  to  be  approached  from  a 
different  pit,  but  it  is  quite  impossible  to  approach  it 
from  the  old  pit.  Lady  Warwick  has  a  clear  right  to 
work  the  lower  main  seam  under  the  dividing  strip  of 
land,  but  for  this  purpose  she  must  be  treated  as  an 
eniire  stranger.  She  is  willing  that  the  two 
pits  should  be  worked  together,  because  she 
happens  to  be  interested  in  both,  but  I  must 
treat  her  for  the  present  purpose  as  if  she 
had  no  interest  in  the  former.  She  comes  here  as 
tenant  for  Ufe  desirous  of  demising  the  Lower  Main 
Seam  under  the  southern  portion  of  the  estate ;  that 
seems  to  me  an  entirely  different  seam  from  that  leased 
to  the  Bayworth  Colliery  Co.  on  the  northern 
portion  of  the  estate.  It  is  not  like  the  case  of 
working  the  waste  of  a  manor,  nor  like  the  pursuing 
a  vein  as  King,  L.C.,  says.  For  this  purpose 
it  is  a  different  estate.  Of  courde  I  quite  follow 
the  evidence  that  if  this  was  all  under  one  ownership 
the  result  would  be,  that  for  convenience,  for  com- 
mercial purposes,  anew  pit  would  be  opened,  but  it 
seems  to  me  that  the  intervention  of  the  strip  of  land 
which  belongs  to  others,  and  is  not  part  of  the  settled 
estate,  prevents  this  mine  from  beiug  held  to  be  an 
"  open  mine  "  within  the  meaning  of  the  law  as  laid 
down  by  Lord  Selborne  in  Eiiaa  v.  Snowdon  Slate 
Quarries  Co.  and  in  the  other  cases.  It  never 
was  in  Lord  Maynard's  time  in  any  sense  under 
the  same  hands  or  worked  under  the  same  control. 
It  could  not  have  been  in  his  contemplation  to  work 
under  the  southern  portion  of  the  estate  by  means  of 
a  pit  to  the  north  of  the  dividing  strip  of  land, 
because  he  knew  that  that  dividing  strip  of  land  did 
not  belong  to  him.  Upon  the  principle  laid  down  in 
the  cases  to  which  I  have  referred,  I  think  that  this 
is  not  an  apem  mine,  and  therefore  a  proportion  of 
three-fourths  of  the  rent  must  be  reserved  to  the 
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trustees  of  Lord  Mayniird's  will,  and  set  aside  and 
invested. 

Solicitors,  Farrer  <fc  Co.  ;  Frere,  Cholmeley,  &  Co, ; 
G,  B.  Laurence  &  Co, 


Chan.  Div. 
Byrne,  J. 


June  2,  7  ;  July  29,  1899. 


MxTTTON  V.  Peat,  (a.) 

Banker — Account— Bule  in  Clayton's  case — Application 
of  rule  as  between  bank,  ctutomeret  and  third  parties, 

T,  &  Co,  had  two  accounts  with  their  bankers,  a 
current  and  a  loan  account.  On  the  latter  they  owed 
£7,500,  and  in  November,  1895,  had  deposited  as 
security  certain  securities  belonging  to  some  of  tJieir 
clients.  In  January,  1896,  T,  &  Co,  had  paid  into 
their  current  account  £790  4«.  6^.,  which  had  been  paid 
to  them  by  P.,  another  client  of  theirs,  to  invest  on  his 
behalf.  With  this  sum  the  current  account  showed  a 
crcdrto/ £1.362  10*. 

On  the  2Uh  of  January,  1896,  T.  A  Co,  were  adjudi- 
cated bankrupt.  On  the  2Qth  of  January  the  bank 
closed  the  current  account,  and  transferred  the  credit 
balance  of  £1,362  lOs,  into  a  new  account  entered  in  a 
book  kept  in  cases  of  bankruptcy  and  liquidation.  At 
various  times  the  bank  proceeded  to  sell  the  securities 
deposited  to  secure  the  £7,500,  and,  as  was  shown  by  the 
new  account,  specifically  appropriated  the  receipts  to  the 
specific  balance  then  remaining  at  the  dates  of  such  sales. 
They  did  not  deal  with  any  part  of  the  £1,362  10«.,  out 
of  which  P,  now  claimed  to  be  repaid  his  £790  4«.  6d, 

Held,  that  having  regard  to  the  bank*s  mode  of 
appropriation,  the  rule  in  Clayton* s  case  did  not  apply, 
and  that  the  oestuis  que  trastent  of  the  securities 
which  had  been  sold  had  no  equity  as  against  P,  to 
enforce  the  rule,  and  that  P,  was  entitled  to  be  repaid 
the  £790  6«.  4d. 

Adjonmed  summons. 

Messrs.  Tatham  &  Co.,  stockbrokers,  had  two 
accounts  with  their  bankers,  Messrs.  Glyn,  Mills, 
Currie,  &  Co. — a  current  account  and  a  loan  account. 
On  the  latter  acoouut  there  was  owing,  on  the  30th 
of  December,  1895,  a  sum  of  £7,500,  and  to  secure 
this  debt  there  had  been  deposited  by  Messrs.  Tatham 
before  the  30th  of  KovemDer,  1895,  certain  seourities 
which  really  belonged  to  some  of  their  clients,  one  of 
whom  was  the  plaintiff  in  this  action. 

On  the  11th  of  January,  1896,  Tatham  &  Co.  paid 
into  their  current  account  the  sum  of  £790  4s.  6d., 
which  they  had  received  from  one  Parker,  another 
client  of  theirs,  for  investment.  Two  days  afterwards 
Tatham  &  Co.  were  declared  defaulters  on  the  Stock 
ExchaDffe.  On  the  21st  of  January  a  receiving  order 
was  made  against  them,  and  on  the  24th  of  «January 
they  were  adjudicated  bankrupt.  On  the  20th  of 
January,  Messrs.  Glyn,  Mills,  &  Co.  closed  Tatham's 
current  account,  and  transferred  the  credit  balance, 
amounting  to  £1,362  10s.,  partly  made  up  of  Parker's 
above-mentioned  £790  4s.  6d.,  into  a  new  account. 
The  bank  also,  on  the  20th  of  January,  1896,  credited 
this  new  account  with  a  sum  of  £3.342  Ids.,  which 
had  been  produced  by  the  sale  of  some  of  the  before- 
mentioned  securities  held  as  security  for  the  loan 
account.  On  the  22nd  of  January,  1896,  the  debit 
side  of  this  account  showed :  *'  Lo^n  (part)  discharged, 
£3,340;  twenty  days'  interest  to  the  20th  of  January, 
£3  13s.  2d." 

Further  sums  were  similarly  received  and  entered 
in  this  new  account  by  the  bank  in  respect  of  sales  of 

(a.)  Reported  by  Aalbgh  B.  Phillpotts,  Esq., 
Barrister-at-Law. 
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others  of  the  said  seouritiee,  so  that  on  the  30th  of 
January,  1896,  on  the  debit  side  there  appeared  **  loaa 
(balance)  discharge,  £3,590;  thirty  days'  intenst, 
£5  17s.  lid." 

It  did  not  appear  from  this  new  account  that  any 
part  of  the  said  sum  of  £1,362  10s.,  which  had  been 
the  credit  balance  on  Tathams'  current  aoconnt,  had 
been  applied  in  reduction  of  their  debt  on  the  loan 
account,  but  that  the  proceeds  of  the  sales  of  tiis 
securities  were  specifically  appropriated  hi  discharge 
of  this  debt,  leaving  a  small  Dslanoe  in  the  hands  of 
the  bank. 

Parker  then  took  out  this  summons  oraimmg  to  bs 
repaid  the  sum  of  £790  4s.  6d.,  which,  as  aboia- 
mentioned,  had  been  paid  by  him  to  Tathams  for 
investment  out  of  the  £1,362  10s.,  the  balaooe  on  ths 
current  account  transferred  to  the  new  account. 

George  Lawrence,  in  support  of  the  summons. — ^Ths 
rule  in  Clayton's  case  does  not  apply  ;  that  rule  only 
applies  as  between  debtor  and  creditor,  not  as  between 
third  parties :  Cory  Brothers  v.  Owners  of  "  Mecca/* 
45  W.  B.  667,  [1897]  A.  C.  286.  Here  the  owners  of 
the  deposited  securities  have  no  right  to  dahn  si 
against  Parker  in  respect  of  his  £790  4s.  6d. 

Kenyon  Parker,  for  defendants  in  same  interest. 

Levett,  Q,C,,  and  BaU,  for  Mutton,  the  owner  of 
some  of  the  securities  sold.— All  the  accounts  most  bs 
taken  to  be  as  one  account  as  between  the  bank  and 
their  customer.  The  rule  in  Clayton's  case  is  applio- 
able. 

They  referred  to  Pedder  v.  Preston  Corporation^  10 
W.  B.  773,  12  C.  B.  K.  8.  535 ;  In  re  European  Bank, 
21  W.  B.  45,  L.  B.  8  Ch.  App.  41 ;  Thomson  t. 
Clydesdale  Bank,  [1893]  A.  C.  282,  41  W.  B.  Dig.  9; 
Grant's  Law  of  Banking  (5th  ed.),  p.  250. 

Younger,  for  a  defendant  in  the  same  interest) 
referred  to  Hancock  v.  Smith,  37  W.  B.  459. 

Daniel  Jones,  for  the  defendant  Peat. 

8.  Dickinson,  for  the  bank. 

George  Lawrence,  in  reply. 

Cur,  adv.  mdt, 

July  29.— Btbnb,  J.,  after  stating  the  facts,  pro- 
ceeded :  It  is  conceded  that  the  bimkers  might,  hsd 
they  been  so  minded,  have  applied  the  balance  trsnt- 
f erred  from  current  account  in  part  discharge  of  tbi 
amount  due  to  them  on  loan  account,  but  they  did 
not  do  so. 

They  were  entitled  to  appropriate  the  prooerds  d 
the  sale  of  securities  as  they  did,  namely,  in  disdhsigeof 
the  indebtedness  on  the  loan  account,  to  secore  wbidb, 
the  feecuiities  had  been  deposited.  It  is  to  be  noted 
moreover,  that  interest  is  charged  in  the  liqoidatioa 
account  on  the  amount  due  in  respect  of  loan  acoooat 
a  part  of  which  would  not  have  oeen  chargeable  bad 
the  balance  of  current  account  been  applied  in  pitft 
discharge  of  loan  account. 

But  it  is  argued  on  behalf  of  owners  of  secnntia 
which  have  been  realised  and  which  were  wronffallf 
deposited  by  Messrs.  Tatham,  being  securities  beloog' 
ing  to  customers  of  theirs,  that  it  does  not  matter  ■< 
between  ri?al  daimauts  to  the  funds  what  entrisi  th^ 
bankers  made  in  their  books  or  what  they  in  fact  did 
by  way  of  appropriation ;  that  as  between  banker  and 
customer  idl  the  accounts  make  but  one  ucaoaai 
( which  is  true  for  certain  purposes)  and  that  the  rak  ii 
Clayton's  case,  1  Mer.  572,  at  pp.  585,  608,  ought  to  bs 
treated  as  applicable,  not  only  as  between  the  bsctoa 
and  other  persons  but  as  between  third  ptfti> 
daiminff  the  balance.  The  rule  in  Clayton'' s  case  app&* 
where  uiece  is  one  unbroken  account,  and  it  appb* 
as  between  cestuis  que  trust  in  an  appropriate  case:  im 
In  re  Halletfs  Estate,  28  W.  B.  732,  13  Ch.  D.  fl96; 
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in  re  Sienmng,  [1805]  2  Ch.  433,  43  W.  B.  Dig.  9.  In 
Oory  BrtOhera  ifc  Co,  v.  Oumer»  of  Turkiah  Steam- 
ikip  <*  Mecca,*'  Loid  Maonaghteii  dtes  (  [1897]  A.  C. 
296)  what  wm  said  by  Jenel,  M.B.,  in  In  re 


«  Estate :  "  It  is  a  imj  convenient  role,  and  I 
bare  nothing  to  say  against  it  unless  there  is  evidenoe 
•itiier  of  agreement  to  the  contrary  or  of  droam-* 
stsDOSS  from  which  a  oontnry  intentioin  must  be 
pranmed,  and  then,  of  oonrse,  that  which  is  a  mere 
pnsomption  of  law  gires  way  to  these  other  consid- 
vatioosk"  And  after  citinff  a  passage  to  a  similar 
sfiBot  from  the  indcmeot  of  BaggaUay,  L.J.,  in  the 
WDe  case,  Lora  Macnaohten  proceeds  to  deal  with 
the  case  of  Oory  ▼•  88.  Mecca  upon  the  footing  of  the 
qnaHfifaticw  referred  to. 

SiTOose  the  bankefs  had  not  made  any  appropria- 
tfen  of  the  mooeys  received  by  them  from  the  siuie  of 
MCfuities,  bnt  bad  simply  maoe  one  aoooont  by  means 
cf  tnnsfer  to  the  cremt  of  the  liquidation  aooonnt  of 
ths  b«lance  on  onirent  aoooimt  and  had  added  the 
amoont  reoeived  by  them  from  sale  of  secnrities, 
altering  items  on  the  debit  side  without  distingnish- 
bf  ,  it  may  well  be  that  the  rule  in  Clayton's  case, 
voold  have  wplied,  but  I  have,  in  what  was 
sctoslly  done  by  the  bankers,  dear  evidence  that 
fhsy  ^ppropiated,  as  they  were  •  dearly  entitled 
tD  do,  Bpeafic  reodpts  to  payment  of  a  specific 
bilsnoe  one  from  the  customer.  I  think  that  this 
odDdes  the  application  of  the  rule  in  Clayton's  case 
sad  I  cannot  find  authority  for  saying  that  there 
exiits  any  equi^  entitling  the  cestuis  que  trust  of  the 
dsposited  securities  as  against  the  cestuis  que  trust  of 
tiM  kansfened  balance  from  the  current  account 
to  nqoire  the  application  of  the  rule  in  Clayton's 
am,  or  to  maintain  a  right  to  say  that  the  moneys 
ought  to  be  deemed  to  have  been  dealt  with  other- 
wm  than  they  in  fact  were.  I  think  that  Mr. 
Ptekff  has  established  his  daim.  This  deddon 
applies  slso  to  the  other  daimants  to  the  cash  biJance 
if  they  succeed  in  tradng  thdr  moneys  into  the 
imid. 

Sdidton,  Lcngbowme,  Stevens,  <fe  Co,;  Foyer  <fe 
B&rdem;  Bower^  Cotton,  Jb  Bower,  for  E,  B, 
Bndky,  Folkestone ;  DuffiM  &  Bndy  ;  Blunt  &  Co.  ; 
Mumuf,  Hutchins,  Stirling,  &  Murray, 


Q.  B.  Biv.  ) 


Oct.  26. 


(Bidley  and  Darling, 

tai  UcKFiEU>  DiSTBiCT  COUNCIL  (Appellants)  v. 
Ihi  Cbowbobough  W4TKB  Co.  (BespontUnts),  (a.) 

ImI  government —  Water-tower  erected  by  company 
WMfcr  apecial  Act — Non-compliance  of  undertakers 
mth  hye-laws  made  under  Public  Health  Act,  1875 
(38  <fc  39  Vict,  c.  55),  s.  l51^Jurisdiction  of  district 
eomncil  to  enforce  obedience  to  bye»laws. 

The  Vckfield  District  Council  laid  two  informations 
tgahut  the  respondent  vxUer  company  for  having  begun  to 
bitild  a  water-tower  without  giving  any  of  the  notices 
ffeseribed  by,  or  in  any  otherwise  complying  with,  the 
frotnsions  of  certain  bye-laws  made  by  the  council  under 
fcwers  conferred  on  them  by  the  Public  Health  Act,  1875. 

The  justices  dismissed  the  information  on  the  ground 
(htd  as  the  erection  of  the  water-tower  was  expressly 
mithoHud  by  the  company's  private  Act  of  1897  the  bye- 
kwt  did  not  apply, 

Hdd,  on  appeal,  that  the  justices  were  wrong.  The 
^pecioi  Act  was  merely  to  enable  the  respondent  company 
tohuild  the  water-tower  on  land  belonging  to  someone 
tise;  but,  being  so  empowered,  they  were  then  in  the 


(a.)  Bsported  by  BBSKDnt  Bbid,  Bsq.,  Barrister- 
at-Law. 


same  position  as  a  privcOe  person  intending  to  erect  a 
building  on  his  own  land,  and  under  a  similar  obligation 
to  comply  with  bye-laws  duly  made  under  the  Public 
Health  Act,  1875,  which  Act,  although  not  expressly 
incorporated  in  the  respondent  company's  private  Act  of 
1897,  miut,  in  the  absence  of  any  expression  to  the 
contrary,  be  held  to  apply. 

Held,  also,  that  there  was  no  such  inconsistency  between 
the  powers  conferred  by  the  special  Act  of  1897  upon  the 
respondents  to  erect  their  tower  and  the  provisions  of  the 
Public  HwUh  Act,  1875,  empowering  the  appellants  to 
nutke  bye-laws,  as  would  support  an  inference  that  the 
latter  had  been  repealed, 

Oase  stated  by  justioes  of  the  petty  sesdonal 
dividon  of  Frant,  Sussex,  who  had  dismissed  two 
informations  preferred  by  the  surveyor  to  the  Uckfidd 
District  Board  charging  that  the  Orowborough 
District  Water  Co.  had  in  October,  1898,  begun  to 
construct  a  water-tower  without  first  giving  any  of 
the  notices  prescribed  by,  or  in  any  other  wise  com- 
plying with,  the  providons  of  the  bye-laws  with 
respect  to  new  streets  and  buildings  made  by  the 
district  council  under  powers  conferred  on  them  by 
the  Public  Health  Act,  1875,  s.  157. 

It  appeared  from  the  case  that  the  appellants  were 
a  rural  district  council  and  the  respondeats  a  water- 
works company  incorporated  by  60  &  61  Vict.  c.  czviL 
(1897 ).  By  section  25  of  this  Act  the  respondents  were 
empowered  to  erect  and  maintain  in  a  field  within  the 
appellants'  district  a  high-service  water-tower  *'  in  the 
lines  and  dtuations  and  according  to  the  levels  shown 
on  the  deponted  plans  and  sections." 

The  private  Act  of  1897  incorporated  the  Waterworks 
Glauses  Act,  1847.  s.  93  of  which  provides  as  foUows : 
'*  Nothing  herein  or  in  the  special  Act  contdned  shdl 
be  deemed  to  exempt  the  undertakers  from  any  .  .  . 
Act  for  improving  the  sanitary  condition  of  towns 
and  populous  districts  which  may  be  passed  .  .  . 
in  any  future  sesdon  of  Parliament." 

The  appellants  had  all  the  powers  of  a  rural 
sanitary  authority  under  the  Public  Hedth  Act, 
1875,  and  Acts  amending  the  same,  and  had  also  duly 
acquired  the  same  powers  to  make  and  enforce  b^e- 
lawswith  respect  to  new  streets  and  buildings  as  are 
conferred  upon  urban  sanitary  authorities  by  section 
167  of  the  Public  Hedth  Act,  1875,  and  they  had  in 
aooordance  with  these  powers  enacted  certdn  bye- 
laws  requiring  persons  intending  to  erect  buildings, 
before  doing  so  to  deliver  to  tbe  district  survevor 
plans  and  sections  of  such  buildings,  with  other 
particulars,  indudinff  the  date  when  such  buildings 
would  be  commenced. 

The  respondents  began  to  erect  tbe  water-tower 
authorized  by  their  private  Act  of  1897  without 
depositing  plans  or  giving  notice. 

On  a  summons  for  breach  of  the  above  bye-law  the 
justices  dismissed  the  information. 

Tbe  distriot  council  appeded. 

B,  E,  Moore,  for  the  appellants. — ^The  justices  ought 
to  have  convicted,  for  the  bye-laws,  bdog  mado  under 
the  providons  of  the  Public  Health  Act,  1875,  and 
having  therefore  statutory  force,  are  binding  on  the 
respondents  in  so  far  as  they  are  not  incoodst^'ntwith 
the  providons  of  that  company's  spedd  Act.  HerA 
there  is  no  such  inconsistency,  and  I  rely  upon  Hill 
V.  HaU,  1  Bx.  D.  411,  25  W.  B.  Dig.  278.  This  water- 
tower  is  none  the  less  a  ** building*'  within  the 
meaning  of  that  term  as  used  in  the  bye-laws  because 
the  company  were  authorised  to  er«ct  it  by  their 
private  Act  The  respondents  do  not  deny  that  the 
depodted  plans  give  no  details  or  method  of  construc- 
tion to  be  adopted  by  them  in  the  erection  of  the 
water-tower. 

FT.    WhaUley  {W,  P,  ^oxall  with  him),  for  the 
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respondents. — Tbe  piivate  Act  of  1897  expressly 
authorized  tbe  water  «7orks  oompany  to  ereot  this  tower 
in  accordance  with  plans  deposited  by  the  under- 
takers when  the  Bill  was  moved  for.  It  is  not  alleged 
against  the  respondents  that  the  tower  in  course  of 
construction  is  not  strictly  in  accordance  with  those 
plans.  Having  obtained  the  necessary  sanction  of 
Parliament  to  proceed  with  tins  work,  the  local 
authority  cannot  fetter  the  undertakers  by  requiring 
them  to  conform  to  bye-laws,  which  we  say,  more- 
over, do  not  apply  at  all  to  a  water-tower  built  in 
accordance  with  statutory  powers  by  a  water  company. 
Moreover,  the  bye-law  was  promulgated  on  Uie  loui 
of  January.  1897,  while  the  special  Act  was  not  passed 
until  the  loth  of  July  of  the  same  year.  We  say  the 
bye-laws  and  the  n)ecial  Act  are  inconsistent,  because 
the  latter  obb'ges  the  oompany  to  construct  all  proper 
and  necessary  works,  which  means  proper  and 
necessary  in  the  view  of  the  undertakers,  while  the 
former  makes  the  district  council  the  judges  of 
what  is  proper  and  necessary.  The  judgments  in 
London  and  Bl-ackwall  Railway  Co.  v.  Limehouse 
Board  of  Works,  5  W,  R.  64,  and  City  and  South 
London  Railway  v.  London  County  Council,  40  W.  H. 
166,  [1891]  2  Q.  B.  513,  show  that  the  appelknts' 
contention  is  erroneous,  and  the  appeal  ought  to  be 
dismissed. 

R.  E.  Moore  replied. 

EiDLBY,  J. — ^The  question  here  is  whether  the 
res^ndents,  having  been  empowered  by  section  26  of 
their  special  Act  to  construct  all  proper  and  necessary 
works,  including  a  high-service  water-tower,  are 
thereby  exonerated  from  submitting  plans  and  giving 
notices  to  the  local  authority  in  accordance  witn  two 
bye-laws  numbered  93  and  94.  The  first  of  these 
bye-laws  provides  that  any  person  about  to  erect  a 
new  building  shall  give  notice  to  the  local  authority  of 
his  intention,  and  shall  deliver  to  the  clerk  or  sur- 
veyor of  the  council  plans  and  sections  of  such 
bmlding,  and  a  description  in  writing  of  the  materials 
of  which  it  is  intended  to  oonstruct  the  same,  and 
also  a  description  in  writing  of  the  mode  of  drainage 
and  water  supply.  The  second  bye-law  provides  that 
notice  shall  be  given  of  the  date  on  whid^  it  is 
intended  to  commence  such  building ;  and  there  are 
other  bye-laws  which  impose  penalties  for  breach  of  the 
foregoing,  and  contain  provisions  for  removal  of  works 
executed  in  contravention  thereof.  I  do  not  agree  with 
the  contention  put  forward  by  the  respondents'  counsel 
that  when  once  the  oompany  were  authorized  by  their 
Act  to  erect  a  water-tower,  they  were  empowered  to 
construct  it  as  they  thought  fit.  The  effect  of  their 
special  Act  was  to  enable  them  to  ereot  a  tower  on 
land  which  was  not  theirs ;  an  Act  was  necessary  to 
enable  them  to  do  that.  But  when  they  had  been 
so  empowered  they  were  in  the  same  position  as  a 
private  person  intending  to  build  a  house  upon  his 
own  land,  and  under  a  similar  obh'gation  to  comply 
with  bye-laws  duly  made  imder  the  provisions  of  the 
Public  Health  Act.  It  was  argued  that  liiese  bye- 
laws  did  not  apply  because  the  Public  Health  Act  was 
not  expressly  incorporated  with  the  special  Act,  but 
a  general  Act  must  be  taken  to  apply  unless  it  can 
clearly  be  shown  that  it  was  the  intention  of  the 
Legislature  that  it  should  not  apply  to  the  provisions 
of  the  special  Act  obtained  subsequently,  to  which  it 
would  otherwise  be  applicable.  Section  93  of  the 
Waterworks  Clauses  Act  begins  by  stating  that 
**  Nothing  herein  or  in  the  spei^  Act  contained  shall 
be  deemed  to  exempt  the  undertakers  from  any 
general  Act  relating  to  waterworks,  or  any  Act  for 
improving  the  sanitary  condition  of  towns  and 
populous  districts  .  .  •  passed  in  any  future 
session   of   parliament,*'    and    clearly   expresses    a 


contrary  intention  on  the  part  of  the  Leg^islAtaK 
to  that  which  we  are  asked  to  assume  here  so  fir 
as  the  provisions  of  that  Act  are  applicable  to  the 
present  case.  With  regard  to  the  existing  sanitary 
Acts,  section  25  of  the  special  Act  was  silent  with 
reference  to  them.  That  left  untouched  the  genenl 
principle  that  the  general  law  of  the  land  applies 
when  construing  a  private  Act.  I  think  with  regard 
to  the  cases  cited  they  are  both  distinguishable.  In 
London  and  Blackwall  RaUrvay  Co,  v.  Limehouse  Board 
of  Works,  the  earlier  Act  was  a  special  Act,  and  the 
later  a  general  Act.  There  was,  therefore,  no  such 
inconsistency  as  would  lead  the  court  to  infer  that  the 
earlier  Act  was  by  implication  intended  to  be  repealed. 
In  my  judgment  that  is  the  true  test.  In  CS^y  an4 
South  London  Railway  Co.  v.  London  County  Couni^ 
the  court  held  there  was  a  distinct  inconsistency,  and 
the  special  Act  had  to  give  way ;  but  for  that  inooo- 
sistency  the  decision  of  the  court  would  probably  have 
been  the  other  way.  It  cannot  be  said  snooesafuUy 
that  there  is  any  inconsistenojr  here  between  the  special 
Act  aud  the  bye-laws,  which  have  the  force  of  s 
general  statute,  and  the  company  are  subject  to  the 
provisions  of  the  latter.  It  was  argued  that  &e 
water-tower  was  not  a  "  building  "  within  the  mean- 
ing of  the  bye-laws,  and  that  they  must  be  limited  to 
the  powers  with  respect  to  new  streets  and  the  like 
conferred  on  rural  district  councils  constituted  under 
the  Local  Government  Act,  1894,  having  the  powers  of 
a  rural  sanitary  authority  conferred  by  section  157  of 
the  PabHc  Health  Act,  1875.  I  cannot  acoept  that 
view,  and  for  the  reasons  I  have  given  I  think  tbe 
appeal  must  be  allowed. 

DABLnra,  J.,  concurred. 

Case  accordingly  remitted  to  justices  with  a  direction  (o 
convict. 

Solicitors    for    the    appellants,   Lewis  &    ffolman, 
Lewes. 

Solicitors  for  the  respondents,  Verrall  d   Borlase, 
Brighton. 


(SgSL^'j.)}  Jaly5.7,189a. 

Anglo- Aboentine     Liyb     Stock    and    Pboducb 
Agency  v.  Temfeblny  Steam  SHippiNa  Co.  (a.) 

Ship — General  average — Depreciation  iji  cargo— Main- 
tenance of  cattlemen — Fodder  for  caUle. 

The  plaintiffs  shipped  in  the  defendants^  steamship  a 
cargo  of  live  cattle  for  carriage  from  Buenos  Ayres  to 
i?ie  United  Kingdom  under  a  charter-party,  which 
provided  tJiat  average  {if  any)  should  be  adjuded 
according  to  tJie  York-Antwerp  Rules;  and  that  the 
vessel  should  on  no  account  call  at  Brazilian  or  Conti- 
nental ports  before  laiiding  her  live  stock.  The  reasou 
of  this  proviso  was  that  by  the  law  of  the-  United 
Kingdom  live  cattle  could  not  be  landed  tn  the  Unitei 
Kingdom  if  the  ship  carrying  them  had  touched  at  the 
ports  specified.  In  the  course  of  the  voyage  the  vessel 
sprang  a  leak,  and  it  became  necessary  for  the  safety  of 
all  concerned  to  put  into  Bahia,  a  Brazilian  port,  for 
repairs.  Consequently  the  cattle  could  not  be  landed  i» 
the  United  Kingdom,  and  were  sold  in  Antwerp 
realizing  less  than  they  would  have  done  if  they  had  been 
sold  in  the  United  Kingdom, 

Held,  that  the  loss  sustained  by  the  owners  of  the  caiUt 
W€U  the  subject  of  general  average  contribution. 

During  the  execution  of  the  repairs  to  the  vessel  at 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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Bahia  the  owners  of  the  caUU  incurred  expense  in  the 
maiptenanee  of  the  cattlemen  in  charge  of  the  cattle  on 
the  ship  and  in  the  supply  of  fodder  and  water  to  the 
eMe. 

Held^  thai  these  expenses  were  not  recoverable  in 
ffeneral  average  either  under  the  York' Antwerp  Rules, 
1890,  or  at  common  law. 

Action  tried  in  the  Commercial  Oourt. 

The  pUuntiffi  daimed  a  declaration  that  they  were 
mtitidd  to  recover  by  way  of  contribation  in  general 
averaice  from  the  delendanta,  as  owners  of  the  steam- 
ihip  Edenbridge,  and  from  the  other  interests  at  risk 
the  smn  of  £2,324  198.  3d. 

The  fbllowing  statement  of  facts  was  agreed  upon : 

(1)  By  a  charter-party  dated  the  4th  of  Febraary, 
1888,  John  Williams,  Sod,  &  Sharp,  on  behalf  of  the 
defendants,  the  owners  of  The  Edtnhridge,  chartered 
Her  to  Williams  &  Oo.,  of  Buenos  Ay  res,  for  a  voyage 
from  the  lUver  Plate  to  Deptf ord,  and  a  farther  port 
in  the  United  Kingdom  or  Continent  within  certain 
limits*  The  charter-party  contained  the  words 
''disrterers  to  provide  a  full  deck  load  of  live  stock 
for  Deptford  in  accordance  with  Argentine  Govern- 
ment regulations,"  and  *'  average,  if  any,  payable 
sooQidingto  York-Antwerp  Bales,  1890." 

(2)  By  a  live  stock  charter-party  dated  the  26th  of 
March,  1898,  John  Williams,  Son,  &  Sharp,  on  behalf 
of  tiie  defendants,  the  owners  of  TJie  Edmihridge, 
Hfned  with  the  plaintiflfiit  that  she  should  load  from 
tbB  plaintiflfJB  a  full  deck  cargo  of  cattle  and  sheep  for 
Bflptford.  This  agreement  contained  the  words 
*'  other  conditions  as  per  Williams  &  Oo.'s  live  stock 
bill  of  lading,  which  shall  be  deemed  to  form  part  of 
this  sgreemant,"  and  **  all  other  conditions  as  per 
bill  of  lading,  which  must  be  subservient  to  and 
governed  by  this  contract,"  and  ''steamer  on  no 
aooount  to  call  at  Brazilian  or  GontLaental  ports 
before  landing  her  live  stock." 

By  the  Foreign  Animals  Order  of  1896,  made  by 
the  Board  of  Agriculture  in  exercise  of  their  powers 
uder  the  Diseases  of  Animals  Acts,  1894  and  1896, 
foreign  animals  cannot  be  landed  alive  in  the  United 
Kingdom  if  the  steamer  conveying  them  has  touched 
St  BraziliBn  or  Continental  ports  on  her  voyage. 

(3)  The  plaintifb  loaded  on  board  The  Edenhridge 
201  bollocks  and  862  sheep  at  Buenos  Ayres,  and  the 
esptsin  of  The  Edenhridge  signed  a  bill  of  lading  for 
ioflh  live  stock  dated  the  15th  of  April,  1898.  This 
bill  of  lading  was  in  the  form  of  Williams  &  Oo.'s  live 
etodc  bill  of  lading,  and  contained  the  words, 
*' avenge,  if  any,  is  to  be  adjusted  according  to  the 
Toik-Antwerp  Boles  of  1890,"  and  <<  neither  the 
fttsmsr  nor  her  cargo,  nor  the  owners  thereof,  are  to 
be  hable  under  any  oironmstanoes  for  contribution  in 
swage  for  jettison  of  animals." 

(41  On  the  15th  of  April  1898,  at  1  p.m.  the  vessel 
ibnshed  loadins  at  Beunos  Ayres  and  proceeded 
through  the  dodcs.  In  passing  tiiroush  the  junction 
between  Nos.  2  and  3  docks,  the  vesseTs  head  fell  off 
aUfl^ily  to  starboard,  and  her  port  bow  bumped 
sgsinst  the  dock  wsJL  The  tames  and  wells  were 
jmmediatftly  sounded,  but  the  vessel  was  found  to  be 
ashing  no  water,  and  proceeded  down  the  channel. 
On  the  16th  of  April  a  rivet  blew  out  of  the  port 
boiler,  rendering  the  boiler  useless,  and  after  con- 
snltrtion  with  uie  officers,  the  master,  for  the  safety 
of  sll  ooncemed,  determined  to  put  into  Montevideo 
for  repairs,  and  prooeeded  under  one  boiler,  and 
anivea  at  2*30  p.m.  On  the  18th  of  April,  the 
oeoessary  repairs  having  been  effected,  the  vessel 
left  Montevideo.  On  the  20th  of  April  the  weather 
JnoPSBsed  in  violence,  blowing  a  sale,  and  on  the 
26th  of  Apiil  the  carpenters  sounding  the  well  of 
I^o,  )  hold  at  6  a.m.,  thi^teon  feet  pf  water  were 


found  in  the  hold.  The  pumps  were  immediately 
set  to  work,  and  these  were  able  to  keep  the 
water  down.  As  it  was  impossible  to  ascertain  at  sea 
the  exact  position  or  the  extent  of  the  leak  or  to 
repair  it  when  ascertained,  it  being  obviously  below 
the  water-line,  the  captain  determined  to  put  into 
Ba^a,  where  she  arrived  at  4.30  a.m.  on  the  27th  of 
April. 

f5)  At  Bahia  expenses  were  incurred  for  extra 
fodder,  water,  and  otherwise  in  connection  with  the 
live  stock  while  the  vessel  was  in  port.  Owing  to  the 
vessel  having  put  into  Bahia,  a  Brazilian  port,  the 
aoiuLals,  by  reason  of  the  order  aforesaid,  could  not 
be  landed  alive  in  the  United  Kingdom.  It  was 
therefore  arranged,  and  was  the  best  course  to  take  in 
the  interests  of  all  ooncemed,  that  the  vessel  should 
proceed  direct  to  Antwerp  and  deliver  them  at  that 
port,  and  a  contract  dated  the  9th  of  May,  1898,  was 
entered  into  between  the  defendants,  the  owners  of 
The  Edenhridge,  and  Fritchard,  Moore,  &  Oruit,  to 
whom  at  that  time  the  bill  of  lading  had  been 
indorsed,  for  the  carriage  of  the  live  stock  to  Antwerp. 
The  contract  contained  the  words  '*  other  conditions 
to  be  as  per  live  stock  bill  of  lading,  which  is  to  be 
governed  by  this  contract,"  the  animals  to  be  delivered 
at  Antwerp  to  the  holders  of  the  bill  of  lading  of 
The  Edenhridge  from  Buenos  Ayres  to  Deptford,  the 
said  bill  of  lading  to  be  indorsed  by  them  as  follows : 
''  Beceived  the  within  animals  at  Antwerp  instead  of 
at  Deptford  in  full  satisfaction  of  the  shipowners' 
obligations  under  the  bill  of  lading."  The  vessel  left 
Bahufc  on  the  12th  of  May,  1898,  and  arrived  at 
Antwerp  on  the  7  th  of  June,  and  the  bill  of  lading  was 
indorsed  as  above  by  Fritchard,  Moore,  &  Ormt  on 
delivery  of  the  live  stock  there.  The  Uve  stock  did 
in  fact  realize  at  Antwerp  lower  prices  than  they 
would  have  realized  if  they  had  been  landed  alive  in 
the  London  markets 

(6)  It  is  in  dispute  whether  to  any,  and  if  so  to 
what,  extent  outlay  in  connection  with  the  Uve  stock 
at  Montevideo  and  Bahia  and  loss  on  realization  at 
Antwerp  are  to  be  made  good  in  general  average, 
and  the  following  figures  taken  from  the  average 
statement  show  the  items  and  amounts  so  disput<^. 
CHie  case  prooeeded  to  give  figures  and  contained 
provisions  for  adjustinp^  the  same). 

(8)  The  above-mentioned  charter-parties  and  bill  of 
lading  form  part  of  this  case,  and  reference  may  be 
made,  if  necessary,  saving  all  just  exceptions,  to  the 
adjustment  of  Messrs.  Manley  Hopkins,  Son,  & 
Oookes,  dated  the  10th  of  November,  1898,  and  to 
the  abstract  thereof  bearing  the  same  date.  The 
court  is  to  be  at  liberty  to  draw  any  necessary  in- 
ferences of  fact.  • 

York-Antwerp  Bules,  1890 : 

Bule  X  (c).— Whenever  the  cost  of  discharging 
cargo  from  a  ship  is  admissible  as  general  average, 
the  cost  of  re-loading  and  stowing  such  cargo  on 
board  the  said  ship,  together  with  all  stora^  c^urffes 
on  such  cargo,  shall  likewise  be  so  admitted,  but 
when  the  ship  is  condemned  or  does  not  proceed  on 
her  original  voyage,  no  storage  expenses  incurred 
irfter  the  date  of  the  ship's  condemnation  or  of  the 
abandonment  of  the  voyage  shall  be  admitted  as 
general  average. 

Bule  XI. — ^When  a  ship  shall  have  entered  or  been 
detained  in  any  port  or  pUoe  under  the  drcumstanoes 
or  for  the  purposes  of  repairs  mentioned  in  Bule  X, 
the  wages  payable  to  the  master,  officers,  and.  crew, 
together  with  the  cost  of  maintenance  of  the  same 
during  the  extra  period  of  detention  in  such  port  cr 
place  until  the  ship  shall  or  should  have  been  mac  a 
ready  to  proceed  upon  her  voyage  shall  be  admitted 
as  general  average ;  but  when  the  ship  is  condemned 
or  does  not  proceed  on  her  original  voyage  the  wages 
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and  maintenaooe  of  the  mAster,  offioen,  and  orew 
incurred  after  the  date  of  the  ship's  oondemnation  or 
of  the  abandonment  of  the  voyage  shall  not  be 
admitted  as  general  average. 

Carver,  Q*C.,  and  ScrtOtoUf  for  the  plaintiffii. 

Joseph  WdUon,  Q*C,f  and  J,  A,  HamiUon,  for  the 
defendants. 

The  following  oases  were  cited :  BirTdey  v.  Pres' 
grave,  I  East  220 ;  Power  v.  WhiUncrt,  4  M.  &  8.  141 ; 
WiUon  \..Bank  of  Victoria,  15  W.  E.  693.  L.  E.  2 
Q.  B.  203;  The  Pomeranian,  [1895]  P.  349,  44  W.  E. 
Dig.  81 ;  Atufood  v.  Sdlar,  28  W.  E.  604,  5  Q.  B.  D. 
286;  Svendaen  v.  Wallace,  34  W.  E.  369,  10  App.  Gas. 
404 ;  The  Netting  Hill,  32  W.  E.  764,  9  P.  D.  105. 

Oar*  adv.  vult, 
Julv  7.— BiGHAM,  J.,  read  the  following  judgment : 
Sbortlv  stated  the  facts  of  this  case  are  as  follows  : 
The  plaintifEi  in  April,  1898,  shipped  on  board  the 
defendants'  steamer  Edenbridge  at  Buenos  Ayres  a 
deck  canto  of  cattle  and  sheep  for  carriage  toDept- 
ford.  The  contract  of  carriage  stipulated  (1)  that 
the  steamer  should  on  no  account  calf  at  any  Brazilian 
or  Gontinental  ports  before  landing  her  Uve  stock ;  and 
(2)  that  average,  if  any,  should  be  adjusted  according 
to  the  York- Antwerp  Eules.  The  reason  for  the 
insertion  of  the  first  of  these  stipulations  was  that 
by  an  order  made  under  the  Diseases  of  Animals  Acts, 
1894  and  1896,  fon-ign  animals  cannot  be  landed  in 
the  United  Eingdom  if  the  steamer  conveying  tbem 
has  touched  at  Brazilian  or  Gontinental  ports 
on  her  voyage.  The  loading  of  the  vessel 
finished  on  the  15th  of  April,  and  on  that  day 
she  left  Buenos  Ay  res.  On  the  20th  of  Apiil  it 
was  discovered  that  the  vessel  was  making  water  from 
a  leak  below  the  water-line,  and  for  Sie  safety  of 
all  concerned  the  captain  put  into  Bahia,  arriving 
there  on  the  27th  of  April.  The  putting  into  Bahia 
was  a  general  average  act.  Bahia  being  a  Brazilian 
port,  the  ultimate  landing  of  the  cattle  at  Deptford 
was  by  this  general  average  act  rendered  imposubie, 
and  the  plaintiffs  having  thus  lost  their  English 
market  acted  for  the  best  by  making  arrangements  for 
the  carriage  of  their  cattle  to  Antwerp.  The  cattle 
were  accordingly  carried  to  Antwerp,  where  they 
sold  at  a  much  less  price  than  tiiey  would  have 
realized  if  they  had  been  carried  to  and  delivered  at 
D**ptford.  The  repairs  to  the  vessel  at  Bahia  were 
duue  between  the  27th  of  April  and  the  12th  of  May. 
On  the  12th  of  May  she  sailed  for  Antwerp  and 
nrrived  there  on  the  7th  of  June.  The  plaintiffs 
incurred  a  large  loss  hy  reason  of  their  cattle  having 
been  rendered  incapable  of  being  landed  at  Deptford. 
They  were  also  put  to  the  expense  of  maintaining 
their  cattlemen  and  of  providing  fodder  and  water  for 
the  cattle  while  at  Bahia.  The  questions  are  whether 
any,  and  if  so  which,  of  these  losses  form  the  subject 
of  general  average  contribution.  The  facts  will  be 
found  set  out  more  fully  in  a  joint  statement  which 
was  produced  at  the  hearing  of  the  ar^ments. 

As  to  the  damage  sustained  by  puttmg  into  Bahia, 
I  think  it  is  recoverable  in  general  average.  It  is  the 
direct  and  immediate  consequence  of  the  general 
average  act.  The  moment  the  vessel  touched  the 
Brazilian  port  the  plaintiffs*  property  was  ipso 
facto  rendered  of  less  value  than  it  was  before, 
because  by  that  act  the  plaintiffs  were  deprived  of  one 
of  the  means,  and  that  the  best,  of  realiziog  their 
'property.  It  was  said  by  the  defendants  that  a  claim 
B'loh  as  this  was  not  recoverable  in  general  average, 
because  the  shipowner  and  the  other  cargo-owners 
oould  not,  at  the  time  the  voyage  began,  have  con- 
templated such  a  claim  arising ;  and  the  captain  was 
i)a!led  before  me  to  say  tbaji;  tho]]|^h  be  knew  it  was 


of  importance  to  the  plaintiffin  that  he  shoold  not 
touch  at  a  Brazilian  port,  he  did  not  know  what  tiis 
predse  consequences  of  touching  miffht  be.  If  it  be 
material  to  inquire  what  the  captain  me  w  or  thought, 
I  am  satisfied  that  he  knew  wdl  enough  that  the 
effect  of  putting  into  Bahia  would  be  to  render  the 
discharge  of  the  cattle  at  Deptford  impossible,  and 
that  this  would  cause  serious  loss  to  tne  plaintifEk 
As  to  the  other  cargo-owners,  I  daresay  it  is  the  fact 
that  many  of  them  were  unaware  even  that  cattle 
were  being  carried,  and  therefore  unaware  that  they 
were  running  the  risk  of  having  to  contribute  to  such 
a  loss  as  that  which  they  are  now  asked  to  make 
good.  But  it  would  be  a  dangerous  thing  to  make 
the  liability  to  contribute  depend  upon  what  eadi 
cargo-o?mer  may  be  supposed  to  have  contemplated  at 
the  beginning  of  the  voyage  with  reference  to  the 
character  or  incidents  of  the  cargo  of  the  other 
cargo- o?mers.  The  captain,  when  he  determines  on 
the  general  average  act,  is  the  agent  of  all  parties 
interested — the  occasion  makes  him  their  agent ;  and 
if  iu  doing  the  act  he  causes  direct  injmy  to  the 
property  of  any  one  of  them,  it  must  be  taken 
that  the  others  there  and  then  promise  to  con- 
tribute to  make  it  good.  If  one  ought  to  oonnder 
what  was  in  the  contemplation  of  anyone,  it  ought 
to  be  what  was  in  the  contemplation  of  the  master 
at  the  time  he  determined  upon  the  sacrifice.  Mr. 
Lowndes  in  his  work  on  (raieral  Average  (4th  ed), 
p.  36,  says :  *'  We  have  to  determine  quod  pro  omnibui 
datum  eat,  and  since  giving  must  always  imply  an 
intention  to  give,  what  we  have  here  to  ascertain 
must  be  what  loss  at  once  has  in  fact  occurred,  and 
likewise  must  ha  regarded  as  the  natural  and  reason- 
able result  of  the  act  of  sacrifice  ?  or,  in  other  words, 
what  the  shipmaster  would  naturally  or  might  reason- 
ably have  intended  to  give  for  all  when  he  resolved 
upon  the  act  P  If,  then,  upon  the  act  of  sacrifice  any 
loss  ensues  which  the  master  did  not  in  fact  bring 
b-'fore  his  mind  at  the  time  of  making  the  sacrifioe,  it 
would  have  to  be  considered  whether  it  were  such  a  Iims 
as  he  naturally  might  or  reasonably  ought  to  have  taken 
account  of."  XJirioh,  in  his  Grosse-Haverei,  p.  5, 
says :  '*  General  average  comprises  not  only  ths 
damage  purposely  done  to  ship  and  cargo,  bat  also 
(1)  all  damage  or  expense  which  was  to  be  foreseen 
as  the  natural  ^immediate)  consequence  of  the  first 
sacrifioe,  since  tnis  unmistakably  forms  part  of  that 
which  was  given  for  the  common  safety;  (2)  all 
damage  or  expense  which,  though  not  to  be  foreseen, 
stands  to  the  sacrifioe  in  the  relation  of  effect 
to  cause,  or  in  other  words  was  its  neceasary 
consequence.  Not  so,  however,  those  losses  or 
expenses  which,  though  they  would  not  have 
occurred  but  for  the  sacrifioe,  yet  would  not  have 
occurred  but  for  some  subsequent  accident."  These 
two  passages  seem  to  me  to  express  accurately 
the  principles  upon  which  the  damages  to  be 
made  gooo  in  general  aversjge  are  to  be  ascer- 
tained ;  and  applying  those  principles  to  the  preaent 
case,  I  think  tiiat  as,  when  the  master  of  Tlie  Eden- 
bridge  resolved  upon  the  average  act,  he  knew,  or 
ouglit  to  have  lmo?m,  that  he  was  sacrificing  the 
advantages  which  the  plaintiffs  then  possessed  by 
reason  of  the  ship  not  having  touched  a  Brazilian 
port,  he  must  be  taken  to  have  intended  that  the 
value  of  tiioee  advantages  should  be  made  good  in 
general  average;  and  the  master's  intention  is  the 
intention  of  the  parties  interested  whose  agent  he  is. 
I  am  further  of  opinion  that  the  damage  in  question 
is  tne  direct  consequence  of  the  general  average  act. 

Then  it  was  said  that  this  was  like  a  daim  for  damages 
for  wages  of  crew  and  detention  of  ship  whOe  in  a  pott 
of  refuge,  and  it  was  pointed  out  that  such  damages 
are  never  recoverable  in  general  average  when  (as 
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hflre)  the  towoI  puts  into  port  to  repair  dftmage 
idiioh  is  not  itaeli  oauaed  by  a  general  aTera^e  act : 
Aiwood  ▼•  8dlar*  But  there  is  a  distmotion 
between  snob  a  ease  and  the  one  in  band.  In 
the  oase  supposed  the  shipowner  has  oontraoted  with 
sQ  the  other  oo-adventorm  to  keep  bis  vessel  tight, 
staonob,  and  strong  to  the  end  of  the  voyage,  and  if 
by  stonn  or  by  any  other  similar  misfortunes  (not 
▼dimtary)  she  is  damaged,  and  then  for  the  benefit 
of  an  oonoemed  the  master  baa  to  seek  a  port  of 
refuge,  be  must  when  be  gets  there  repair  the  damage 
end  so  perform  bis  contract;  and  he  must  do  it  at 
his  own  expense,  part  of  which  will  consist  of  the 
wages  of  bis  orew  during  the  necessary  deUy,  and 
the  damages  arising  from  the  detention  of  the  ship. 
I  before  the  court  the  plaintiffii  were  under 


Inthe 

no  oontraotoal  obligation  to  bear  the  loss  which  they 

BOW  seek  to  recover. 

It  was  further  contended  that  the  loss  was  like  the 
case  of  loss  of  market  for  which  damages  could  not  be 
reoovered :  The  NotHna  Hid.  But  it  is  not  like  such 
a  ease.  Damages  resultinj^  from  loss  of  market  arise 
by  reason  of  fluctuations  m  price  which  happen  not 
in  consequence  of  the  act  complained  of,  but  by 
reason  of  events  which  are  independent  of  the  act. 
Here,  the  instant  the  ship  touched  Bahia,  and  by  that 
faet  of  itself,  the  goods  became  of  much  less  value 
than  that  whioh  they  otherwise  would  have  had.  The 
goods  did  not  airive  too  late  for  the  Eoglisb  market, 
bat  by  the  average  act  they  were  prevented  from  ever 
aniving  at  all.  For  these  reasons  I  am  of  opinion 
tint  the  pl«mtiff«  are  entitled  to  succeed  in  respect  of 
the  main  part  of  their  daim. 

Then  as  to  the  keep  of  the  cattlemen  and  the  cost  of 
the  fodder  and  water.  The  cattlemen  were  the  servants 
of  the  plaintiib,  the  cargo-owners,  and  were  paid  by 
them.  The  defendants,  the  shipowners,  gave  them  a 
free  passa|pe  on  the  vessel,  but  otherwise,  they  gave 
them  BOthmg.  Theb  duty  was  to  attend  to  the  wants 
of  the  cattle ;  they  had  nothing  to  do  with  the  navi- 
gation of  the  ship.  Mr.  Oarver  contended  that  Bule 
XL  of  the  Tork- Antwerp  Rules  j^ve  the  plainti£Bi  the 
lig^t  to  have  the  cost  of  maintaming  the  men  durins 
the  ship's  detention  at  Bahia  made  good  in  generu 
avenge.  The  rule  is  as  follows:  [His  lordship 
read  the  rule.]  Mr.  Carver  said  that  inasmmdi 
as  the  cattlemen  worked  on  the  ship  they  ought  to 
be  regarded  as  part  of  the  "  crew."  In  my  opinion 
they  were  not  part  of  the  crew  at  aU ;  they  were  not 
under  the  command  of  the  master ;  thev  were  not  in 
the  senjoes  of  the  shix>owners ;  they  did  not  sign  the 
ship's  articles ;  nor  were  they  in  any  way  engased  in 
the  navigation  of  the  veesel.  As  to  the  cost  of  fodder 
and  water  for  tiie  cattle  during  the  same  period,  it 
was  said  that  it  was  recoverable  under  Bule  X  (c) 
iHiieh  is  as  foDows :  [His  lordship  read  the  rule.]  It 
was  said  that  the^cost  of  fodder  and  water  ought  to 
be  covered  by  the  words  "  all  storage  charges  on  such 
cargo."  But  the  cattle  were  never  discharged  at  all 
at  Bahia»  so  that  in  my  opinion  the  rule  does  not 
^ply;  and  even  if  they  had  been  discharged  I  should 
have  had  great  difficulty  in  saying  that  the  cost  of 
fodder  and  water  could  be  properly  called  storage 
charges.  Storage  charges  comprise  the  cost  ofputting 
into  stove  and  tae  rent  of  the  place  hired,  lliey  do 
not  include  expenditure  on  the  goods  themselves. 

But  it  was  said  that,  though  these  two  claims  may 
not  be  reooverable  under  the  York- Antwerp  Bules, 
they  are  neverthelees  recoverable  at  common  law.  I 
am,  however,  of  opinion  that  they  are  not.  Everyone 
concerned  in  the  adventure  suffers  damage  by  the 
delay  at  tha  port  of  refuge.  Bach  caigo-owner  is 
delayed  in  getting  payment  of  his  freight,  and  the 
shipowner  la  depnved  of  the  use  of  his  ship.  Tet 
of  these  cases  afford  the  foundation  of  any  claim 


in  ffeneral  average  according  to  our  common  law. 
Perhaps  it  is  desirable  that  they  should ;  and  when 
the  York- Antwerp  Bules  are  by  contract  made  ap- 
plicable, some  of  uk&tn.  do  form  the  subject  of  contribu- 
tion. But  the  common  law  is  clear,  and  it  will  be 
found  laid  down  in  the  cases  collected  bv  Mr.  Lowndes 
and  referred  to  in  section  57  of  his  work. 

The  loss  which  each  o?mer  sustains  may  be  out  of 
proportion  to  the  loss  whioh  the  others  have  to  bear. 
Thm  may  be  accidental  circumstances  making  the 
loss  in  one  case  more  serious  proportionally  than  it  is 
in  otiiers.  But  this  fact  gives  rise  to  no  claim.  I  see 
no  ground  for  distinguiuiing  the  present  case  from 
those  to  which  I  have  refcfrred.  The  delay  threw 
upon  the  plaintiffs  the  burden  of  keeping  their  cargo 
in  good  condition  during  fifteen  days  longer  than  they 
would  otherwise  have  had  to  do,  and  the  burden 
involved  them  in  the  expense  of  maintaining  their 
cattiemen  and  supplying  the  oattie  with  fodder  and 
water.  These  damages  are  exactly  of  the  s%me 
character  as  those  suffered  in  the  cases  I  have 
instanced,  and  therefore  are,  in  my  opinion,  equally 
irrevocable.  If  Mr.  Oarver  could  have  persuaded  me 
that  they  came  within  the  meaning  of  the  York- 
Antwerp  Bules  he  would  have  succeeded  on  this  part 
of  the  claim ;  but  he  has  failed  to  do  that,  aud  I  am 
satisfied  that  the  common  law  on  which  he  fell  back 
would  not  support  him.  Therefore  I  direct  that  the 
charges  for  the  maintenance  of  the  cattiemen  and  for 
the  fodder  and  water  should  not  be  treated  as  subjects 
of  general  average. 

Judgment  accordingly. 

Solicitors  for    the   plaintiffii,   Parker,   Garrett,   & 
Hdhnan* 

Solicitors  for  the  defendants,    Waltona^  Johnson, 
Bubib,Jt  Whatton. 


Otourt  Of  AypraL 


From  Oban.  Div.  \ 

(Lindley,  M.B.,  Jeune,  P.,  [  Nov.  7,  9. 

and  Bomer,  L.J.)  ) 

In  re  Clement  et  Gib.'s  Tbade-Mabk.  (a.) 

Trade-mark  —  Begutralion  —  "  8t.  Raphael  "  —  Geo- 
graphical  name — Deecrvptive  name — Fancy  word-^ 
PaUnU,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict.  c.  57),  ss.  04  (1)  (c)  (2),  74  (a). 

TJie  company  had  registered  under  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  as  their  trade-mark  a  label 
upon  which  the  words  *'  8L  Baphad  "  appeared  several 
times.  On  the  application  by  a  rival  company  to  have 
this  mark  removed  from  the  register  urdess  a  disclaimer 
of  the  said  words  was  entered, 

Held,  that  the  words,  being  contained  in  a  distinctive 
label,  registered  as  a  whole  under  t?ie  Act  of  1883,  need 
not  be  disclaimed  under  section  74,  inasmuch  as  they 
formed  a  part  of  t?ie  label  and  were  not  additions  to  it. 

Decision  o/Kekewich,  J.  (47  W.  R.  407),  affirmed. 

This  was  an  appeal  from  a  decision  of  Kekewich, 
J.,  reported  in  47  W.  B.  407,  where  the  facts  are  set 
out  at  length.  Shortiy  the  point  was  this:  The 
applicants,  the  proprietors  of  a  medicinal  wine 
called  "  St.  Bapbael—Quinquina,"  desired  to  rej^tster 
a  mark  bearing  the  name  of  their  artide  variously 
printed ;  the  comptroller  refused  it,  as  the  respon- 

(a.)  Beported  by  Wabwiok  H.  Dsafbb,  Esq.,  B.jr. 
rister-at-Law. 


6« 


THE  WEEKLY  REPORTER.       [D6c.2.i8w.]     Vol  XL7I£L 


C.A.       In  be  Clement  et  Cie.'s  Trade-Mark.— Daventrt  District  Couwoil  v.  Parker.        CA. 


dents,  sinoe  May  in  1888,  had  on  the  register  in  the 
flame  class  a  mark  associated  with  and  containing 
the  nnme  of  their  natoral  wine,  known  as  *'  Yin  de 
St  Baphael,"  or  ;*8t.  Rsphaers  Wine."  The 
evidence  was  conflicting  as  to  the  possible  connection 
of  the  resx>ondents'  wine  with  any  place  of  the 
name  '*  St.  Raphael.'*  The  applicants  had  asked  for 
the  rectifioaf  ion  of  the  register  by  the  removal  of  the 
respondentt'  trade-mark,  or,  alternatively,  by  addinflr 
thereto  a  disclaimer  as  to  the  word^  <<  St.  Kapha^l," 
the  matter  being  entirely  under  the  Act  of  18 S3. 
Kekewich,  J.,  refased  the  summons  of  the  applicants 
with  costs. 
The  applicants  appealed. 

R.  NevUI,  Q.a,  and  T.  R.  Warrinffton,  Q.C.,  (G.  F. 
Hart  with  them),  for  the  appellants.  The  word  **  St. 
Ktipbael "  is  not  a  fancy  word,  but  a  gAographical 
TiamA  or  the  naiPA  of  a  perfonnge :  In  re  Van  Duzer*8 
Trade-Mark,  36  W.  B.  294.  34  Ch.  D.  623  ("  Melrose  "). 
Undfr  si'ction  74  of  the  1883  A.ct,  the  word  Uprimd 
facie  distinctive,  being  an  addition;  and  therefore, 
not  being  a  oonomon  word  or  a  direction  for  use  or 
the  like,  it  must  be  disclaimed  :  Burland  v.  Broxburn 
Oil  Co.,  38  W.  R.  89,  42  Ch.  D.  274  ("  Washerine  ") ; 
Thompion  v.  Miller,  13  Pat.  Cas.  Rep.  35  ('* Roadster  *'). 
If  the  resx>ondent's  mark  is  distinctive  without  refer- 
ence to  the  words  '*  S^  Raphael/'  then  it  is  good ;  if 
not.  either  it  is  bad,  or  those  words  must  be  dis- 
olaimed« 

L,  B.  Sebastian,  for  the  renpondent^.— It  is  not  a 
question  of  a  *' fancy  word"  at  all.  What  the 
respondents  claim  to  have  protected  is  their  label 
a»  a  whole,  bein^  in  the  two  parts  as  originally 
entered  on  the  register ;  without  tne  words  in  question 
it  would  not  be  the  label  as  used ;  and  it  is  a  dis- 
tinctive label,  not  in  the  sense  of  being  an  invented 
object,  but  as  being  the  thing  which  designates  their 
goods.  Unless  the  words  are  held  to  be  an  addition, 
cadit  quae»tio.  The  kind  of  words  tiiat  can  be  called 
an  addition  are,  **  This  label  is  issued  only  by,  &c." 
The  respondents  rely  on  the  law  as  laid  down  in  In  re 
Smokdeu  Powder  Co.*9  Trade-Mark,  40  W.  R.  607, 
[1892]  1  Oh.  596,  in  which  casA  arn  cited  In  re 
Apollinaris  Co.,  [1891]  2  Ch.  186,  8  Pat.  Cas.  Rep. 
137,  39  W.  R.  Dig.  237  ;  and  Pinto  v.  Badman,  8  Pat. 
Caa.  Rep.  181. 

LiNBLEY,  M.R.— This  case,  like  all  the  other  trade- 
mark cases,  is  important  to  the  parties,  and  extremely 
difficult  for  the  court  The  difficulty  in  construing 
Acts  of  Parliament  is  one  which  we  have  to  grapple 
with  every  day,  but  this  Act  of  Parliament  of  1883 
has  given,  and  is  likely  to  give,  rise  to  a  great 
deal  of  diflBsrence  of  opinion.  But  after  aU,  now 
that  we  understand  the  case,  the  conclusion  at 
which  we  have  arrived  (though  I  am  speaking  for 
myself  only  at  presimt)  is  that  the  decision  of  the 
learned  judge  is  right,  and  that  Mr.  Sebastian  has 
brushed  away  a  good  deal  of  dust  which  was  raised 
by  the  ingenious  argument  of  the  appellants,  by 
pointing  out  that  the  respondents  are  not 
claiming  as  the  registered  owners  of  the  words 
"St.  Raphael,"  or  of  a  fancy  name,  or  of 
anything  else  except  the  label  which  they  have 
registered.  The  label  which  they  have  registered 
is  a  label  which  they  are  entitled  to  register 
under  section  64 ;  and  as  to  the  words  "  St  Raphael " 
I  think  Mr.  Sebastian  is  quite  right,  and  the  learned 
judge  was  quite  right,  in  treating  it  not  as  an  addition 
to  Ihe  mark.  It  is  part  of  their  label,  it  is  a  part  of 
the  thing  registerea,  and  there  is  no  reason,  there- 
fore, for  calling  upon  the  person  who  registered  to 
diHolaim  it  under  section  74.  That  section  applies  to 
things  which  are  iMlditions  to  and  not  parts  of  ^ 


registered  mark  or  label.  Here  I  cannot  hesitate  to 
say  in  my  opinion  this  evidently  is  part  of  the  mark, 
and  not  an  addition  to  it.  I  am  not  going  to  laj 
down  any  general  principle  for  distinguishing  between 
what  are  parts  of  the  mark  and  what  are  additions 
to  it.  I  can  easilv  see  that  there  may  be  cases  in 
which  it  is  extremely  difficult  to  say  wliich  ia  which, 
but  here,  to  my  mind,  it  is  well  on  the  obvious  side 
that  this  is  part  of  the  mark.  That  is  an  answer  to 
the  case,  and  the  appeal  must  be  dismissed.  As  to 
whether  this  could  be  regarded  as  a  fancy  word,  I 
will  say  nothing.  The  evidence  is  not  altogether 
satisfactory,  but  there  are  difficulties  in  either  view 
of  the  case,  and  I  will  say  nothing  at  all  about  it  It 
is  sufficient  for  us  to  say  that  the  decision  appealni 
from  was  right,  and  the  appeal  muit  be  dismissed, 
and  dismissed  with  costs. 

Jeune,  p.— I  am  of  the  same  opiuian. 

RoMEB,  L.  J. — I  agree.  The  upper  label  registered 
by  the  respondents  was,  ia  my  opinion,  a  perfeoc 
label  in  itaelf,  and  the  words  upon  it  are  not  in 
addition  to  that  label,  but  form  part  of  the  label.  It 
appears  to  me  that  the  lower  label  was  a  true  addition 
in  the  sense  in  which  the  words  are  used  in  section  64 
— that  is  to  say,  were  words  added  to  the  label ;  bat 
section  64  permits  that  to  be  done,  for  it  says  tnat  i 
there  may  be  added  to  any  one  or  more  of  the  | 
particulars  pointed  out  in  that  section  "  any  letters, 
words,  or  figures,  or  combination  of  letters,  words,  or 
figures,  or  of  any  of  them."  That  being  so,  tha 
registration  of  hoth  labels,  if  I  may  refer  to  them  ss 
two  separate  labels  for  the  moment,  was  a  right 
registration.  And  then  under  section  74  no  disclaimer 
of  the  lower  label  is  required,  inasmuch  as  it  was  not 
prima  facie  distinctive,  so  that  it  appesrs  to  me  that 
the  label  as  registered  was  rightly  registered  as  a 
whole,  the  two  labels  together,  without  any  dis- 
claims r  as  to  the  lower  portion.  I  would  only  desirs 
to  say  this,  that  this  judgment  ought  in  no  way,  I 
think,  give  rise  io  any  idea  that  it  would  sanction  the 
registration  of  words  wbich  in  themselves  would  not 
constitute  a  proper  trade- mark  merely  because  somA 
fiourishes  were  colourably  put  round  them  to  try  snd 
make  out  a  distinct  label  a  compound  label,  when, 
in  fact,  what  was  really  sought  to  be  registered,  and 
intended  to  be  registered  was  the  words  alone. 

Appeal  dismissed. 

Solicitors,  Chappel,  (jhrijJUh,  <k  Broadbridge;  Frertf 
CholmeUy,  &  Co, 


Q.  B.  Div.  \ 

I  of  Killowen,  C.J.,    I 
i.  L.  Smith  f 

a  Williams,  L.JJ.)    J 


Oct  31. 


From  Q.  B.  Div. 
(Lord  Russell 

and  A. 
and  Yaughau 

DAVEin?BY  DiSTBIGT  COUNOIL  V.  PABKEB.  (o.) 

Local  government  —  Highway  —  Liability  to  repair 
ratione  Uiwxcm— Recovery  of  expenses  incurred  ht/ 
district  council  in  effecting-  repairs — Local  Oovem- 
ment  Ad,  1894  (56  its  57  Via.  c.  73),  s.  25,  sub- 
section 2. 

Proceedings  under  section  25,  sub-section  2,  of  the 
Local  Oovernment  Act,  1894,  to  enforce  liability  U 
repair  a  highway  ratione  tenursB  must  be  taken  agaJM 
the  occupier  of  the  land  charged  with  the  repair,  and  not 
against  the  owner, 

Cuckfield  Rural  District  Council  v.  Cbring,  46 
W.  R.  541,  [1898]  1  Q.  B.  865,  affirmed. 

(o.)  Reported  by  P.  G.  Ruokeb,  Esq.,  Banistsr* 
i^t-I/aw. 
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G.A.   Datxntbt  Distbiot  Gouitoil  v.  Pabkxr.— Att.-Gbk.  v.  Hanwbll  Urban  Dist.  CoxmoiL.    H.C. 


Appeal  from  a  jtidgment  of  a  Dlviaional  Court 
(Wills  and  Bruce,  JJ.)  on  the  argument  on  a  point  of 
law  raiaed  in  an  action. 

The  action  was  brought  by  the  District  Council  of 
DsTentry,  imder  section  25,  sub-section  2,  of  the 
Local  Oovemment  Act,  1894,  to  recover  from  the 
defeodnTit  £136  17s.  6d.,  the  amount  of  costs  incurred 
hj  the  plaintifEs  in  repairing  two  roads  which  passed 
tbrcngh  a  farm,  of  which  the  defendant  was  the 
owner,  but  not  the  occupier. 

Section  25,  sub- section  2,  of  the  Local  Government 
Act  is  as  follows:  "Where  a  highway  repairable 
ratione  tenurce  appears  on  the  report  of  a  competent 
nuveyor  not  to  be  in  proper  repair,  and  the  person 
liable  to  repair  the  same  fails  when  requested  so  to 
do  by  the  district  council  to  place  it  in  proper  repair, 
the  district  council  may  place  the  highway  in  proper 
repair,  and  recover  from  the  person  liable  to  repair 
the  highway  the  necessary  expenses  of  so  doinff." 

The  point  was  taken  on  behalf  of  the  derandant 
that  "  the  person  liable  to  repair  the  highway  '*  was 
the  occupier  of  the  land  charged  with  the  repair,  and 
not  the  owner. 

The  point  was  ordered  to  be  argued  first. 

The  Divisional  Court,  on  the  authority  of  the  case 
of  Cuckftdd  Bural  District  ConncU  v.  Goring,  46 
W.  B.  541,  [1898]  1  Q.  B.  865,  decided  the  point  in 
favour  of  the  defendant. 

Iha  plamtifls  appealed. 

B,  M.  Bray,  Q*C,t  and  Morten,  for  the  plaintiffs. — 
This  is  in  effect  an  appeal  from  the  judgment  in 
Cudcfidd  Bural  District  Council  v.  Goring.  Formerly 
the  liability  to  repair  a  highway  ratione  tmurce  could 
only  be  enforced  byindictment.  Li  Beg.  v.  Barker, 
25  Q.  B.  D.  213,  38  W.  B.  Dig.  85 ;  it  was  held  that  the 
only  person  indictable  for  non-repair  of  a  highway 
repairable  rations  tenures  was  the  occupier  of  the  lauds 
curged  with  the  repair,  and  that  an  owner  who  was 
not  in  occupation  was  not  indictable.  This  decision  was 
baaed  upon  a  passage  in  RoUe's  Abridgment,  Chim  n 
CommoD,  B.  (2),  wSch,  however,  probtibly  refers  only 
to  liability  to  repair  ratimie  clausurcb.  In  Bex  v. 
SvUoH^  3  A.  &  jS.  597,  the  qaestiou  was  argued 
whether  a  person  who  was  owner,  but  not  occupier, 
of  lands  charged  with  the  repair  of  a  bridge,  was  indict- 
able for  non- repair  of  the  bridge ;  but  it  was  not  neces- 
sary to  decide  the  question.  In  Beg.  v.  Bamadent  £.  B.  & 
E.  949, 6  W.  B.  C.  L.  Dig.  48,  it  was  held  that,  in  the  case 
of  liability  to  repair  ratione  clausuroi^  only  the  occupier 
of  the  lands  inclosed  could  be  indicted,  and  not  the 
owner  as  owner.  That  case  does  not  cover  liability  to 
repair  ratione  tenures.  The  Local  GK>vemment  Act, 
1894,  by  section  25,  sub-section  2,  has  created  a  new 
method  of  enforcing  liability  to  repair  ratione  tenuroi, 
and  the  question  now  is,  not  who  is  liable  to  be 
indicted,  kmt  who  is  liable  to  repair.  The  case  of 
Baker  v.  Greenhill,  3  Q.  B.  148,  shows  that,  when  the 

S  remedy  was  by  indictment,  the  occupier,  who 
been  indicted,  had  a  right  to  be  reimbursed  by  the 
owner  for  any  repairs  which  he  had  been  obliged  to 
do.  Therefore  the  person  ultimately  liable  was 
slways  the  owner.  According  to  the  true  construc- 
tion of  the  section  **  the  person  liable  to  repair  the 
highway  "  is  the  owner. 

H.  W.  BawseU  {Macmorran,  Q.C.,  and  J.  P.  Grain 
with  him),  for  the  defendant,  cited  Yiner's  Abridg- 
ment, v(d.  4,  p.  507,  and  referred  to  section  34  of  the 
Highway  Act,  1862. 

Lord  BT788XLL  OF  KiLLOWEN,    C.J.— The   point 

raised  in  tliia  case  is  a  narrow  one,  and  I  am  disposed 

,  to  deal  with  it  on  the  construction  of  the  statute, 

and  I  will  not  embarrass  myself  with  a  consideration 

of  the  cases  which  have  been  cited.    It  seems  clear 


that  before  the  parsing  of  the  Highway  Act,  1862, 
the  uniform  method  of  enforcing  liability  to  repair  a 
highway  whether  ratione  tenures  or  ratione  etamurce 
was  by  iudictment  against  the  occupier  only.  No 
case  has  been  found  of  an  owner  being  indicted  for 
non-repair.  I  think  that  section  34  of  the  Highway 
Act,  1862,  was  intended  only  to  alter  the  procedure 
for  enforcing  the  ezistinff  liability  to  repair,  and  not 
to  shift  the  onus  of  the  Eability.  Then  came  section 
25,  sub-section  2,  of  the  Local  Gk>vemment  Act,  1894. 
[His  Lordship  read  the  section  and  proceeded] 
Can  it  be  said  that  the  landlord  was  the  person  liable 
to  repair  P  It  is  pointed  out  that,  where  an  occupier 
was  indicted,  the  owner  was  liable  to  indemnify  mm. 
But  the  liability  to  indemnify  was  not  the  same  thing 
as  a  liability  to  repair.  In  my  opinion  the  Legislature 
have  merely  altered  the  procedure,  and  the  occupier 
still  remains  the  person  liable  to  repair. 

A.  L.  Smith,  L.  J.—  I  am  of  the  same  opinion.  I 
think  the  case  of  Cuckfield  Bural  District  Council  v. 
Goring  was  rightly  decided. 

YAUGHAif  Williams,  Ii.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Kingsford,  Dorman,  A 
Co.,  for  W.  F.  &  W.  Willoughhy,  Daventry. 

Solicitor  for  the  defendant,  A.  J.  Harmon,  for 
H.  F.  Bennett,  Banbury. 


Nov.  1,  2. 


I^tgti  ittoutt  of  §Mtm. 

Chan.  Div.    j 
Kekewioh,  J. ) 

Attoeney-General  v.  Hakwell  Ubbak  Dibtbict 
Council,  (a.) 

Local  government  —  Land  —  Compulsory  purchase  for 
sewagt — Use  for  hospital — Ultra  vires — Public  Health 
Ad,  1875  (38  A  39  Vici.  c.  55),  «.  175. 

The  Local  Govtrnment  Board  has  no  power  under 
section  175  of  the  Public  Health  Act,  1875,  to  direct  that 
land  acquired  by  a  local  authority  under  statutory  pro- 
visions for  a  specified  object  shall  be  retained  by  the 
authority  for  purposes  permanently  inconsistent  with 
that  object. 

By  a  provisional  order  of  the  Local  Oovemment 
Board  dated  the  30th  of  April,  1881,  made  under  the 
provisions  of  the  PubUc  Health  Act,  1875— and  duly 
oonfinned  by  Act  of  Parliament — the  sanitary 
authority  for  the  Bural  Sanitary  District  of  the 
Brentford  Union  was  empowered  to  put  in  force  the 
powers  of  the  Lands  Glauses  Consolidation  Acts, 
1845,  1868,  and  1869,  with  respect  to  the  taking  of 
lands  otherwise  than  by  agreement,  and  to  take  certain 
land  in  the  parish  of  Himwell  in  the  district  of  the 
Brentford  Union  belonging  to  the  Earl  of  Jersey  *'  for 
the  disposal  of  the  sewage  of  the  parish  of  Hanwell 
in  their  district."  Accordingly  about  twelve  acres 
of  the  lands  were  conveyed  to  the  sanitary  authority 
on  the  28th  of  December,  1883.  The  Urban  District 
Council  of  Hanwell,  thesuocessorsintitleof  the  sanitary 
authority  of  the  Brentford  Union,  beinff  desirous  of 
erecting  a  hospital  on  a  part  of  the  lands,  applied  to 
the  Lo^  Government  Board  under  section  176  of  the 
Public  Health  Act,  1875,  and  on  the  8rd  of  April, 
1897,  obtained  from  them  an  order  directing  that 
_ — p 

(a.)  Beported  by  C.  C.  Hxnslet,  Esq.,  Barrister- 
at*Law. 
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High  Cotjrt. 


Attobnby-Gsnebal  V,  Hanwbll  Usban  Distbiot  Coxtncil. 


HiOH  Court. 


about  two  acres  of  the  lands  so  aoquired  ''  for  purple 
of  sewage  disposal,"  bat  which  were  "  not  required 
for  such  purposes,"  should  be  retained  by  the  council 
'  as  a  site  for  the  erection  of  a  hospital  for  infectious 
diseases  other  than  smcdl-poz. 

Section  175  of  the  Public  Health  Act,  1875, 
provides,  iriter  alia :  **  Any  lands  acquired  by  a  local 
authority  in  pursuance  of  any  powers  in  this  Act 
contained  and  not  required  for  the  purpose  for  which 
they  were  acquired  shall  (unless  tiie  Lo(»l  Government 
Board  otherwise  direct)  be  sold  at  the  best  price,  &o. " ; 
and  section  295  provides :  *'  All  orders  inade  by  the 
Local  Gh>Temnient  Board  in  j^ursuanoe  of  this  Act 
shall  be  binding  and  conoLusive  in  respect  of  the 
matters  to  which  they  refer.    •    .    ." 

This  was  an  action  by  the  Attorney-General  at  the 
relation  of  the  Earl  of  Jersey,  and  the  earl,  against 
the  Urban  District  Council  of  Hanwell,  in  which  the 

Slaintiffd  claimed  an  .injunction  to  restrain  the 
efendants  from  erecting  the  hospital  on  the  land  or 
from  using  the  same  as  Sie  site  of  any  such  hospital, 
on  the  ground  that  their  so  doing  would  be  a  nuisance 
or  injury  to  the  plaintiff  or  his  tenants  or  his  adjaoent 
land.  The  defendants  denied  that  the  proposed 
hospital  would  be  a  nuisance  or  injury,  and  relied  on 
the  order  of  the  3rd  of  April,  1897,  of  the  Local 
GoTemment  Board. 

Bemhaw,  Q,C»f  and  Hoivard  Wright,  for  the  plain- 
tiffs.—  Land  compulsorily  purchased  for  a  specified 
purpose  under  statutory  powers  cannot  be  applied  to 
different  purposes  nor  be  sold  as  superfluous  land. 
The  order  of  the  3rd  of  April,  1897,  is  ultra  vires : 
Glen  on  the  Public  Health  Acto  (11th  ed.},  p.  390; 
Attorney 'Oeneral  ▼•  Corporation  of  Southampton,  1 
Giff.  363.  8  W.  B.  Ch.  Dig.  2 ;  Attorney-General  v. 
Corporation  of  Sunderland,  24  W.  B.  991,  2  Ch.  D. 
634.  W.  N.  (1873).  pp.  174  and  221 ;  Attorney-General 
▼.  Teddington  Urban  District  Council,  46  W.  B.  88, 
[1898]  1  Ch.  66;  Public  Health  Act,  1875,  ss.  175  and 
131.  Tbe  plaintiffs  have  a  right  to  compensation  if 
their  land  is  injured:  Oowper  Essex  v.  Acton  Local 
Board,  38  W.  B.  209,  14  App.  Cas.  153. 

Warrington,  Q.C,  and  F,  Staltard,  for  the 
defendants. — ^Land  acquired  for  a  specified  purpose 
need  not  be  used  only  for  that  purpose.  Superfluous 
land  not  wanted  may  be  sold.  The  part  of  the  land 
in  question  is  unsuitable  for  sewage  purposes  on 
account  of  its  elevation.  The  Looal  Government 
Board  had  power  to  make  this  order  under  section  175 
of  the  Public  Health  Act,  1875.  The  order  was 
obtained  to  avoid  selling  and  then  repurchasing  under 
section  131  of  the  Act  and  section  11  of  the  Isolation 
Hospitals  Act,  1893.  The  order  of  the  Local  GK>vem- 
ment  Board  is  binding  under  section  295  of  the  Public 
Health  Act,  1 875.  The  plaintiffs  cannot  interfere  witii 
the  erection  of  the  hospital  if  the  defendants  are 
justified  by  the  Acts,  although  they  may  get  com- 
pensation if  they  are  injured:  Attorney -General  v. 
Manchester  Corporation,  41  W.  B.  459,  [1893]  2  Ch.  87. 

Eeeewich,  J. — ^The  question  faUing  for  decision 
in  this  case  is  an  exceedingly  simple  one,  and  one,  in 
my  judgment,  not  admitting  of  reasonable  doubt. 
The  defendants,  the  Urban  District  Council  of  Han- 
well, obtained  powers  by  provisional  orders  granted 
under  the  authority  of  the  Fnblic  Health  Act  of  1875 
to  purchase  lands  of  the  Earl  of  Jersey  for  sewage 
purposes,  and  they  are  proposing  to  use  some  parts 
of  the  lands  so  aoquired  for  purposes  which  are  not 
sewage  purposes. 

The  land  which  it  is  proposed  to  devote  to  the 
hospital  is  not  land  wmch,  according  to  present 
sewage  soieDoe,  can  be  devoted  conveniently  to  the 
disposal  of  sewage.    It  lies  hi(j;her  than  the  other  land 


and  cannot  be  used  for  sewage  purposes  at  present. 
It  may  be  confessed  by  the  derendants,  and  it  is  con- 
fessed, that  it  was  a  mistake  to  acquire  that  land  for 
sewage  purposes,  though,  of  course,  it  was  honestly 
aoqoirea  for  that  purpose  in  the  first  instance*.  I  put 
that  altogether  aside.  The  principle  on  which  one 
approaches  a  case  of  this  kind  is,  that  no  public  body, 
whether  simply  entrusted  with  powers  for  the  benefit 
of  the  public,  or,  as  a  railway  company,  entrusted 
with  powers  primarily  for  the  benefit  of  the  pablic, 
can  properly  acquire  land  for  the  purposes 
sanctioned  and  then  devote  that  land  to  purposes 
which  are  not  sanctioned.  Mr.  Warrington  suggested 
that  in  some  of  the  cases  there  had  been  a  breach  of 
trust,  but  I  am  not  sure  that  that  may  not  introduce 
some  confusion.  The  principle  is  that  which  I  have 
mentioned,  that  the  public  body  is  authorized  to  buy 
land  for  the  particular  purpose.  So  far  as  it  is  not 
wanted  for  that  purpose  it  is  land  which  in  one 
sense  they  ought  not  to  hold.  Whether  they  hold  it 
under  the  Lands  Clauses  Consolidation  Act  as  snper- 
fiuous  land  or  whether  they  hold  it  nnder  the  Pablic 
Health  Act  with  a  direction  to  sell,  is  immaterial — it 
is  not  theirs.  They  have  not  got  Uie  fee  simple  freed 
from  iJl  charges,  inoumbrances,  and  limitations*  They 
hold  it  only  for  certain  purposes.  The  question, 
therefore,  resolves  itself  into  this.  Can  this  particalar 
public  body  be  said  to  hold  this  particular  land 
for  the  purpose  of  applying  it  as  a  site  of  a  hospital  ? 
If  they  have  not  mat  power  —  if  that  is  not 
within  their  ownership,  the  result  is  that  they 
are  proposing  to  use  the  property  for  purposes  for 
which  they  are  not  authorized  to  use  it,  and  on 
application  by  proper  persons  they  must  be  restrained. 
The  question  as  put  by  the  defendants  really  depends 
on  section  175  of  the  Public  Health  Act.  They 
aoquired  the  land  originaUy  with  perfect  propriety. 
They  got  a  provisional  order  and  they  aoqaired  th« 
land  under  the  Public  Health  Act,  1875,  tor  sewage 
purposes.  Now,  the  Act  by  section  175  says  auy 
lands  acquired  by  a  local  authority  in  pursuance  of 
any  powers  in  this  Act  contained — ^that  is  to  say,  such 
lands  as  these — and  not  required  for  the  purposes  for 
whidi  they  were  acquired — on  that  Mr.  Warrin^^n 
says  that  does  not  mean  not  required  at  any  particular 
moment,  but  which,  by  some  means  or  other,  hare 
been  ascertained  will  never  be,  cannot  possibly  be 
required — for  the  particular  purpose.  To  that  I 
entirely  assent.  It  is  not  a  question  of  whether  some 
one  is  of  opinion  that  they  cannot  be  required  now 
or  whether  mej  will  be  required  in  time  to  come,  but 
in  order  to  make  the  section  apply  you  must  ascertain — 
a  very  difficult  thing  to  do— that  the  land  absolutely 
is  not  required  for  the  purpose  for  which  it  has  been 
acquired.  Unless  you  arrive  at  that,  you  cannot  apply 
the  section  at  alL  What  is  to  happen  then  ?  It  has 
to  be  sold  at  the  best  price  that  can  be  got  from  its 
sale,  and  directions  are  given  as  to  the  disposal  of 
the  proceeds  of  sale.  I  am  not  concemeil  as  to 
whether  this  land  ought  to  be  sold  now  or  not.  That 
is  not  part  of  my  inquiry  now.  The  words  of 
section  175  are  "shall  unless  the  Local  Govecn- 
ment  Board  otherwise  direct  be  sold.'*  If  the  Local 
Government  Board  has  directed  that  it  shall  not  be 
sold,  then  for  tiie  present  purpose  no  further  inquiry 
can  be  made;  it  will  not  be  sold.  But  then  Mr. 
Warrington  goes  on  to  argue  that  means  and  must 
mean  that  the  Local  Government  Board  may  not 
merely  direct  the  authority  not  to  sell,  but  may  at 
the  same  time  direct  the  local  authority  to  apply  the 
land  for  other  purposes.  That  seems  introduciog 
words  which  certainly  are  not  in  the  statute,  and  for  ' 
which,  as  far  as  I  can  see,  there  is  no  necessary 
implication.  All  that  the  Local  Government  Board 
has  to  say  is,  that  tbey  shall  not  be  sold,  leaving 
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OYerythiDg  elae  open.  Some  fozther  inquiry  may  be 
neceMary,  some  further  proTinoDal  order  may  be 
neoesBary,  when  the  land  may  be  applied  to  other 
pmposes;  but  I  see  no  reason  for  concluding 
that  beoause  the  Local  Government  Board 
have  a  discretion  to  say  that  land  not  required, 
howoTer  condusiYely  it  may  have  been  ascertained 
that  it  la  not  ~c  quired,  shall  not  be  sold,  therefore  it 
18  empowerea  to  say  that  it  shall  be  applied  to 
pinposea  other  than  those  for  which  the  land  was 
originally  required. 

Bnt  then  one  is  met  by  this  order  of  the  Local 
Gorernment  Board  of  the  Srd  of  April,  1897,  and  it 
is  strange  that  though  it  purports  to  be  made  imder 
the  proTisions  of  section  175  of  the  Public  Health 
Act  the  draughtsman  of  the  order  did  not  see  fit  to 
follow  the  words  of  the  Act.  He  does  not  say  Hiat 
the  land  **  shall  not  be  sold,"  he  does  not  even  say 
that  the  land  shall  be  retained,  which  might  be 
considered  to  be  a  verbal  equivalent  to  the  words 
"shall  not  be  sold'';  but  the  order  says  '*  shall  be 
retained  by  the  said  conndl  as  a  site  for  the  erection 
of  a  hospital  for  infectious  diseases  other  than  small- 
pox. 

If  I  am  right  in  my  construction  of  the  Act,  there 
jfl  not  the  slightest  jurisdiction  on  the  part  of  the 
Local  Government  Board  to  make  any  such  order  as 
that.  That  is  giving  the  local  authority  a  new  power 
—a  power  entirely  uien  to  that  for  which  the  land 
was  acquired,  and  as  I  say  on  my  construction  of  the 
Act  entirely  unauthorized.  It  is  attempted  to  answer 
that  by  section  296,  that  <*  all  orders  made  by  the 
Local  Government  Board  in  pursuance  of  this  Act 
shall  be  binding  and  conclusive  in  respect  of  the 
matters  to  which  they  refer."  Tes,  but  that  will  not 
prevent  the  court  from  considering  the  question  of 
jurisdiction  on  the  part  of  the  Ix>cal  Government 
Board.  It  cannot  be  that  an  order  by  the  Local 
Government  Board  made  without  jurisdiction  shall  be 
held  conclusive  in  a  court  of  justice.  It  must  be  the 
duty  of  the  court  to  inquire  whether  the  order  could 
properly  be  made.  If  it  could  properly  be  made, 
then  under  section  295  it  would  be  held  to  be  con- 
dustve,  thongh  perhaps  there  might  be  some  irregu- 
larities about  it,  and  though  perhaps  it  ought  not  to 
have  been  made.  But  those  are  matters  into  which, 
at  any  rate  for  the  present  purpose,  I  shall  assume 
the  court  ought  not  to  inquire. 

The  authorities  I  do  not  think  need  be  examined 
in  detail ;  they  were  cited  on  behalf  of  the  plaintiffs, 
and  have  been  examined  on  behalf  of  the  defendants. 
The  only  one  I  need  refer  to  is  that  one  before 
Bomer,  J.,  which  shows  precisely  how  the  matter 
stands,  and  how  it  is  viewed  by  the  courts.  I  will 
assume  now  that  the  land  need  not  be  sold.  I  am 
not  considering  whether  it  ought  to  be  sold  or  not. 
Nobody  is  complaining  that  it  has  not  been  sold.  I 
sm  not  going  into  that  at  all;  the  land  is  now  in 
tile  possession  of  the  defendants.  The  courts  have 
held  in  more  than  one  case — and  Bomer,  J.,  held 
in  that  case  that  retaiidng  it  for  particular  purposes 
did  not  necessarily  mean  that  it  was  to  be  applied 
immediately  to  those  purposes,  but  that  the  local 
aotiKnity  must  not  devote  the  land  so  retained,  and 
which  hadbeen  acquired  for  particular  purposes,  to  any 
purposes  permanently  inconsistent  with  tiie  purposes 
mr  which  had  been  acquired.  Some  of  the  other  cases 
•^-the  Sunderland  case — showed  that  the  courts  would 
be  liberal  in  construing  the  purposes  for  which  it  had 
been  acquired— that  purposes  of  an  ancillary  character 
might  very  well  be  brbueht  within  the  description  of 
the  primary  character  of  the  purpose,  but  Bomer,  J., 
held,  and  it  seems  to  me  to  be  perfectly  dear,  that 
the  local  authority  is  not,  without  further  order, 
justified  in  devoting  the  land  acquired  for  a  particular 


purpose  to  purposes  which  are  not  merely  alien  to 
that  origins!  purpose,  but  which  will  permanently 
interfere  with  the  devotion  of  the  land  to  the 
original  purpose.  It  cannot  be  suggested  that 
buuding  a  hospital  is  not  permanently  inconsistent 
with  the  use  of  this  land  for  sewa^  purposes.  It 
would  be  a  permanent  interference  with  the  applica- 
tion of  the  land  for  those  purposes. 

To  my  mind  Mr.  Glen  in  the  passage  cited  from 
his  work  on  the  Public  Health  Acts,  is  perhaps  a 
little  wanting  in  accuracy,  having  regard  to  the 
decisions,  in  saying  that  land  compuuK)rily  purchased 
for  the  purposes  specified  in  the  Act  cannot  be  used  for 
a  different  purpose.  I  think  the  statement  ought 
to  be,  that  it  cannot  be  used  for  a  different  pur- 
pose which  would  permanently  interfere  with  its 
devotion  to  its  original  purpose ;  but  substantially  no 
doubt  to  my  mind  that  proposition  is  sound.  The 
result  is,  therefore,  that  this  local  authority  is, 
without  any  order  on  which  it  can  properly  rest, 
endeavouring  to  use  this  land  for  purposes  for  which 
it  was  not  originally  acquired ;  and  that,  it  has  no 
authority  to  do. 

Now,  as  regards  the  parties.  The  Attorney-General, 
of  course,  is  a  proper  complainant  when  we  come  to 
consider  whether  the  local  authority  is  exceeding  its 
powers.  Of  course  about  that  there  could  m  no 
question.  As  regards  Lord  Jersey,  the  matter 
requires  a  little  more  consideration.  He  has  sold  this 
land  for  special  purposes.  He  has  not  sold  it  except 
for  speciiu  purposes,  and  it  seems  to  me  there  must 
necessarily  be  veisted  in  him  some  residuum  of  interest — 
that  is  to  say,  what  is  left  out  of  a  conveyance  of  the 
fee  for  special  purposes  only.  He  has  not  conveyed  it 
for  aU  purposes.  But  quite  apart  from  that  he  is  the 
o?mer  of  tJbe  surrounding  property.  Under  the  128th 
section  of  the  Lands  Glauses  Consolidation  Act,  which 
is  incorporated  in  the  provisional  order  by  means  of 
the  Public  Health  Act  of  1876,  he  has  certain  rights 
of  acquiring  this  property  if  eventually  it  is  determined 
that  it  will  not  be  required,  and  there  is  no  direction 
to  retain  it  ffiven  by  the  Local  Government  Board. 
That  gives  him,  to  my  mind,  a  sufficient  interest  to 
maintain  the  action;  but  besides  that  there  is  no 
doubt  it  caimot  be  contended  to  the  contrary  that 
his  adjoining  land  would  become  less  marketable  and 
less  valuable  by  reason  of  the  erection  of  this  hospital. 
In  that  respect  he  has  got  an  interest  in  preventing 
the  authority  from  devoting  the  land  to  purposes  for 
which  he  has  not  sold  it.  I  think  there  must  be  aa 
injunction  to  restrain  the  defendants  from  what  I 
consider  an  excess  of  their  statutory  powers — th«t  is, 
from  using  this  two  acres  as  a  site  for  their  hospital, 
and  that  they  must  pay  the  costs  of  the  action. 

Solidtors,  Freahfidds  &  WiUiama ;  Warren  8,  Jame$* 


%efi!-)  A«g.3.8.1899. 

In  re  Becon. 
HsYNSS  V.  Dixon,  (a). 

Statute  of  Limitatum$  3  <£;  4  Will.  4,  c.  42).  s.  5— 
Hueband  and  wife — Bond  by  husband^ Life  interest 
in  bond  property  of  wife — Interett  on  bond. 

Acting  within  the  proviaions  of  the  marriage  settle- 
ment the  trustees  lent  part  of  the  trust  funds  to  the 
husband  an  the  security  of  his  bond,  conditioned  for 
repayment  of  the  sum  advanced  six  months  after  date 
vnth  interest  at  £4:  per  cent.     The  interest  on  the  trust 
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property  so  lent  was  payable  to  the  wife  for  life,  then  to 
the  husband  for  life.  The  wife  died  in  1876,  the 
hu$band  died  in  1896,  having  lived  together  in  amity 
during  their  joint  lives  ^  but  the  husband  never  having 
p  lid  any  interest  on  the  bond, 

Hddy  thai  under  the  circumstances  the  principle  of 
CatOQ  V.  Bideont,  I  M.  A  G,  399,  must  be  applied,  and 
the  hand  to  pay  and  to  receive  the  interest  having  been 
t?ib  same,  no  payment  over  was  necessary,  and  therefore 
ihe  Statute  of  Limitations  did  not  run,  and  the  bond  was 
still  subsisting. 

Interest  is  payable  as  interest  and  not  as  damages 
under  a  bond  having  a  condition  or  defeasance  to  make 
void  the  same  upon  payment  of  a  lesser  sum  at  a  day  or 
place  certain^  even  though  no  express  mention  of  interest 
is  made  in  the  bond. 

By  a  settlemeat  dated  the  Tth  of  October,  1847, 
made  on  the  marriage,  which  was  afterwards 
Bulemnised,  of  Thomas  Dixon  with  Jane  Heynes, 
the  one-fifth  part  of  certain  real  estate  was  vested 
in  trustees  on  trust  to  pay  the  income  to  the  wife 
for  life,  with  remainder  to  the  husband  for  life,  with 
remainders  over.  The  settlement  contained  a  power 
of  eale  and  for  re-investment  with  the  consent  of  the 
husband  or  wife  on  real  or  personal  security. 

In  1852  the  real  estate  was  sold,  and  on  the  written 
r«  quest  of  the  wife,  Jane  Dizoq,  the  trustees  lent  the 
proceeds,amounting  to  £1,928  56. 10d.,to  her  husband, 
the  said  Thomas  Dizon,  on  his  giving  to  them  his 
bond  or  obligation  in  writing.  In  pursuance  of  this, 
Thomas  Dixon,  by  his  bond  dated  the  13  th  of  February, 
1852,  bound  himself,  his  heirs,  executors,  and  admini- 
strators, in  the  penal  sum  of  £3,856  lis.  8d.,  the 
c  nsideration  of  the  bond  being  that  if  he,  his  heirs, 
executors,  or  administrators  should  pay  to  the 
tiustees  of  the  settlement  the  full  sum  of 
£1,928  5s.  lOd.,  with  interest  for  the  same  at  and 
af  t«r  the  rate  of  £4  per  oent.  per  annum  upon  t^e 
13  th  of  August  then  next  ensuing  without  any 
n*  duction  or  abatement  whatsoever,  Uien  the  obliga- 
tion should  be  void  and  of  no  effect,  or  else  should 
remain  in  lull  force  and  virtue. 

The  wife,  Jane  Dixon,  was  by  the  terms  of  the 
settlement  entitled  to  the  interest  of  the  money 
secured  by  the  bond  for  her  life.  She  died  in  May, 
1876,  and  her  husband,  the  said  Thomas  Dixon,  then 
became  entitled  to  such  interest  for  his  life.  He  died 
on  the  1st  of  January,  1896,  never  having  repaid  to 
tbe  trustees  any  part  of  the  said  sum  of  £1,928  5s.  lOd. , 
and  never  having  paid  any  interest  in  respect  of  the 
bond.  It  appeared  that  Thomas  and  Jane  Dixon  had 
lince  their  marriage  wholly  lived  together  in  amity.  , 

The  present  action  was  instituted  by  the  trustees  of 
the  s  ettlement  of  the  Ist  of  October,  1847,  against 
the  defendants,  who  were  the  executors  of  Thomas 
Dixon,  and  they  claimed  that  there  was  due  to  them 
from  the  estate  of  the  said  Tbomas  Dixon  under  the 
bond  tbe  suoi  of  £1,928  5s.  lOd.,  with  interest  at 
4  per  cent,  from  the  Ist  of  January,  1896. 

Farwdl,  Q*C;  and  Christopher  James,  for  the 
plaintifls. — The  debt  is  not  statute-barred.  The 
applanation  of  the  trustees  not  demandmg  payment 
of  interest  must  be  that,  as  the  husband  and  wife  were 
living  together  she  allowed  her  husband  to  receive 
her  separate  income.  The  baud  to  pay  and  the  hand 
to  receive  were  the  same,  and  the  statute  does  not 
run:  In  re  Hawes,  41  W.  B.  173;  Gaton  v*  Rideout, 
1  Mac.  &  G.  599 ;  Mills  v.  Borihwich,  13  W.  B.  707 ; 
Amos  V.  Smith,  10  W.  B.  759,  1  H.  &  C.  238. 

Levett,  Q,0.,  and  W,  Baker,  for  the  defendants. — A 
bond  debt  such  as  here  did  not  strictly  carry  interest, 
and  il  recovered  in  an  action  it  really  is  as  damages  for 
breach  of  the  oontraot :  Cook    v.  Fowler,  L.  B.  7 


H.  L.  27.  22  W.  B.  260;    In  re  RoberU,   22  W.  B. 
870,  14  Ch.  D.  49.    Tbe  debt  here  is  statute-barred. 

Farwell,  Q,G,,  in  reply. 

Byrne,  J.— The  case  of  Bonafous  v.  RybU,  3  Burr. 
1370,  was  heard  on  argument  of  a  rule  obtained 
under  the  Act  4  &  5  Anne  c  16,  s.  13,  whereby  it 
was  enacted  '*  That  if  at  any  time  pending  an 
action  upon  any  such  bond  with  a  penalty  (*  such 
bond'  meaning  any  bond  with  a  oondition  or 
defeasance  to  make  it  void  on  payment  of  a  leaser 
sum  at  a  day  or  place  certain)  the  defendant  shall 
bring  into  tiie  court  where  the  action  shall  be 
depending  all  the  principal  money  and  interest  due 
on  such  bond,  and  also  all  such  costs  as  have  been 
expended  in  any  suit  or  suits  in  law  or  equity  npon 
such  bond ;  the  said  money  so  brought  in  shall  be 
deemed  and  taken  to  be  in  fuU  satisfaction  and 
discharge  of  the  said  bond,  and  the  court  shall 
and  may  give  judgment  to  dischari|;e  every  tneh 
defendant  of  and  from  the  same  accordingly,"  and  in 
giving  judgment  Lord  Mansfield  said:  ''It  is  sur- 
prising that  after  the  Statute  of  Usury,  37  Hen.  8. 
which  excepts  obligations  with  cooditionmadenpooa 
just  and  true  intent,  the  courts  of  kw  did  not  consider 
the  just  intent  of  a  bond  to  be  principal,  interest,  and 
costs  secured  by  a  penalty,  and  suffer  the  party  at 
any  time  to  save  the  forfeiture  bv  performing  the 
intent.  It  is  more  extraordinary  that,  after  this  was 
settled  in  a  court  of  equity  <  to  be  the  nature  of  a 
bond  *  and  therefore  every  party  to  a  bond  understood 
it  in  this  seufte,  th«>  courts  of  law  did  not  follov 
equity  but  still  continued  to  do  injustice  as  of  omrse. 
and  put  the  pai-ties  to  the  delay  and  expense  of  aetting 
it  right  elsewhere  as  of  coarse."  I  ouflrht  to  add  that 
Lord  Bram well  in  Preston  v.  Dania,  21  W.  B.  128,  L.  R. 
8,  Ex.  19,  at  p.  22  expresses  disagreement  with  the  ob- 
servations of  Lord  Mansfield  as  to  the  in  justice  of  tbe 
course  formerly  adopted  by  the  courts  of  law,  but  I  do 
not  understand  him  to  dissent  from  Lord  Mansfield^s 
statement  of  tbe  practice  of  courts  of  equity,  nor 
does  he  dissent  from  the  construotiou  put  upon  tbe 
statute  of  Anne  as  applied  to  comnion  money  bonds; 
but  this  case  did  decide  that  the  btstate  of  Anne  dnei 
not  apply  to  bonds  for  moneys  payable  by  instalments. 

Beading  thene  ca^es  with  the  cas-as  of  Farquhar  v. 
Morris,  7  T.  B.  124.  and  Amos  v.  Smith ;  I  think 
that  interest  is  payable  as  interest  and  not  as 
damages  under  a  bond  having  a  condition  or 
defeasance  to  make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  '*  day  or  place  certain,"  even  although 
no  express  mpution  of  interest  is  m-ide  in  the  bond, 
and  I  cannot  see  any  just  r«i4son  for  holdinsrthat  the 
amount  of  interest  recoverable  is  diminished  by  reason 
only  of  the  bond  being  oonditioned  for  payment  of 
principal  and  interest  up  to  or  at  a  certain  date.'  The 
bond  may  be  so  framed  as  to  show  an  intent  to  limit 
interest  recoverable  as  up  to  a  specified  date ;  but  in 
my  judgment  it  wants  more  than  the  drcnmstanoe  I 
have  referred  to  to  show  such  an  intent. 

In  the  present  case  the  trustees  lawfully  lent  a  sum 
of  money  on  the  personal  security  of  his  bond  to  the 
husbandL  That  loan  on  bond  w.«s  an  investment 
within  their  power,  and  the  trustees  could  hafe 
recovered  interest  from  the  husband  so  long  as  the 
bond  was  unredeemed.  If  they  had  claimed  and 
received  interest  it  would  have  b^en  their  duty  to 
hand  it  over  to  the  wife,  who  might  or  might  not 
have  handed  it  to  the  husband  for  their  common  uis. 
For  more  than  twenty  years  no  interest  was  daimsd 
from  the  husband,  tbe  wife  (being  a  party  to 
the  direction  to  the  trustees  to  lend  the  money)  neter 
called  upon  the  trustees  to  enforce  payment.  She  and 
her  husband  lived  in  amity  nntu  her  death,  and  I 
think  the  right  inference  to  draw  under  the  ciroom- 
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■tnoet  is  that  she  allowed  her  tnisteee  to  forbetft 
demandiiig  interest  from  her  husband  to  avoid  the 
ahsurdity  of  obtaininff  payment  by  the  husband  to 
the  trustees,  payment  by  the  trustees  to  herself,  and 
then  handing  it  back  to  her  husband. 

It  appears  to  me  that  the  principle  of  CtOon  t. 
JIfV«w<,  applies.  In  Mdvjard  v.  Cheym,  13  App.  Cas. 
385,  36  W.  B.  Dig.  173,  Lord  Watson  says  (p.  390) : 
[His  lordship  read  the  passages  he  referred  to,  and 
proceeded:]  I  do  not  think  that  Kindersley,  Y.C., 
in  MilU  ▼.  Borthwich,  meant  to  lay  down  any  rule 
sdyerse  to  what  I  have  stated  as  my  view  in 
reference  to  a  bond  conditioned  like  the  present, 
although  he  did  call  attention  to  the  fact  &a,t  the 
ooadition  was  not  that  the  husband  should  pay  in 
dz  months  certainly,  but  <mly  if  he  should  be  called 
upon  to  do  lo.  Cook  y.  Fowler  was  not  the  case  of  a 
bond,  but  the  case  of  a  warrant  of  attorney  and 
defeassnoe,  and  not  such  a  debt  as  before  3  &  4 
WilL  4,  c  42,  would  have  been  held  to  carry  interest, 
to  that  interest  oonld  only  have  been  given  by  way  of 
damages.  The  case,  therefore,  does  not  appear  to  be 
apphoable  to  the  present  one. 

I  think  that  In  re  Haioes,  although  dis- 
tiogoishable  from  the  present  case  on  the  ground 
that  it  had  relation  to  an  advance  to  the  husband 

rQ  mortgage,  ia  nevertheless  in  point  when  once 
conclusion  is  arrived  at  that  the  loan  upon  bond 
was  an  authorized  security  within  the  terms  of  the 
trust,  and  was  one,  moreover,  which  the  trustees 
eonld  not  change  without  the  consent  of  husband  and 
wifs. 

In  SpickemeU  v.  Hdham,  2  W.  E.  638,  Kay  678,  the 
ooYenant  waa  to  transfer  certain  £4  per  cent,  aonuities 
^  trustees  to  hold  upon  certain  trusts,  and  Wood, 
V.O.,  held  that  as  the  trust  fund  never  had  any 
existence  he  could  not  assume  that  a  person  had  been 
paying  himself  the  interest  of  a  non-existing  fund — 
uist  is,  tiie  trust  security  never  came  into  ezStenoe. 

In  Stone  v.  «cm«,  18  W.  B,  225,  L.  E.  5  Ch.  App.  74, 
no  trost  fund  or  security  had  ever  come  into  existence, 
and  it  was  held  that  the  covenant  was  simply  a  legal 
oliligalion  barred  by  lapse  of  time.  These  cases  seem  to 
ne  to  be  distmguishaUe,  therefore,  from  the  present 

I  do  not  think  that  the  fact  of  the  bond  being 
'I'nnd  in  the  possession  of  the  husband  is  sufficient 
mdenoe  from  which  I  ought  to  infer  payment.  I 
tmnk  that  the  explanation  suggested  in  the  affidavits 
pnamely,  that  it  came  into  hu  possession  by  mistake, 
9  probably  the  true  one. 

hie  result  is  that  I  feel  entitled  to  hold,  and  do 
hold,  that  the  hand  to  pay  and  the  hand  to  receive 
were,  during  the  lifetime  of  the  wife  as  well  as  af ter- 
^vds,  the  same,  and  that  oonsequentiy  the  bond 
^ebt  is  not  barred. 

Solicttocs,  Thoma%  White ik  Sons;  Fallows  ik  Rider. 


Byrne,  J.  f  -^«»-  *•  l^^- 

In  re  OANfloir.  (a.) 

TrruUt-^Fthm — Removal  from  irusteeship^TrusUe  Ad, 
18W  (56  A  57  Vict,  c  53),  s.  25—5.  8.  (7.,  ord.  55, 
r.  13a. 

The  court  has  jurisdiction  on  an  application  hy 
oripmUiiig  summons  to  make  cni  order  for  the  removal 
fftfm  tht  trust  of  a  trustee  who  has  been  convicted  of 
fdony,  hut  who  is  unwilling  to  retire. 

(a.)  Beported  by  Eausqh  B.  PBIuCfOTIs,  Esq., 
Barrister-at-Law. 


Adjourned  summons. 

This  was  an  application  by  originating  summons  by 
two  of  the  trustees  of  the  will  of  the  late  Henry 
Danson  for  an  order  under  section  25  of  the  Trustee 
Act,  1893,  appointing  a  new  trustee  of  the  will  in  the 
place  of  one  E.  J.  Martinez  Danson,  who  had  been 
convicted  of  felonv  and  sentenced  to  one  year's 
imprisonment.  On  brhalf  of  the  convict  trustee  the 
objection  was  taken  that  the  court  had  no  jurisdiction 
on  an  application  by  originating  summons  to  make  an 
order  removing  a  trustee  asainst  his  will,  and  it  was 
urged  that  such  an  order  cooTd  only  be  made  in  an  action 
commenced  by  writ,  and  that  the  case  did  not  come 
within  ord.  55,  r.  13a,  which  set  out  the  applications 
under  the  Trustee  Act  which  could  be  made  by 
summons. 

FarweUy  Q.C.^  and  Prior,  in  support  of  the  summons* 

Levett,  Q.G.,  and  Gregson,  for  E.  J.  Martinez 
Danson. 


Btbns,  J.,  acting  upon  the  authority  of  the 
of  In  re  Betls  (see  41  Soligitobs'  Joubnal,  209), 
where  the  Court  of  Appeal  confirmed  an  order  made 
by  Eomer,  J.,  on  an  application  by  summons  under 
section  25  for  the  removal  of  a  trustee  who  was 
bankrupt,  held  that  he  h«d  jurisdiction  to  make  the 
order  asked  for  on  summons. 

BoUoitors,  Borradaile ;  H.  B.  BeiL 


Nov.  7. 


Q,  B.  Div.  \ 

(Eidley  and  Darling,  JJ.)    J 

Wride  {Appellant)  v.  Dyer  {RespondenJt^.  (a.) 

Landlord  and  tenant— Yearly  tenant — NcHee  to  quit — 
Alternative  notice — '*  End  of  current  yearns  tenancy  " 
— Sufficiency  of  notice. 

A  notice  given  on  the  24th  of  March,  1898,  to  a 
tenant  from  year  to  year  holding  from  the  26th  of  March 
to  Vie  25th  of  March  in  each  year,  to  quit  **onthe  24th  of 
June,  1898,  or  at  the  end  of  your  current  yearns 
tenancy,^*  is  a  good  notice  to  quit  on  the  2dth  of  March, 
1899,  and  determines  the  tenancy  on  that  day. 

Case  stated  by  justices  of  the  peace  for  Weston- 
super-Mare. 

On  the  dth  of  May,  1899,  an  api^cation  by  the 
respondent  to  reoover  certain  premises  known  as 
No.  4,  Holland-street,  Weston-super-Mare,  from  the 
appellant  under  the  Small  Tenements  Eecovery  Act, 
1838  (1  &  2  Vict.  c.  74),  was  heard  by  the  justices, 
when  the  following  facts  were  proved  or  admitted. 

The  respondent  was  the  owner  of  the  premises, 
which  were  held  by  the  appellant  as  tenant  to  the 
respondent  upon  a  yearly  tenancy  from  Lady  Day  to 
Lady  Day,  at  a  rent  not  exceeding  £20  a  year.  The 
contract  of  tenancy  was  verbal,  and  there  was  no 
special  agreement  or  any  custom  as  to  the  time  or 
mode  of  determinioff  the  tenancy. 

On  the  24th  of  March,  1898,  a  notice  to  quit  was 
served  by  the  respondent  upon  the  appellant,  which 
notice  was  as  follows : 

''  I  hereby  give  you  notice  to  quit  and  deliver  up  to 
me  all  that  cottage,  garden,  and  premises  which  you 
hold  or  rent  of  me,  2tuate  at  and  known  as  No.  4, 
Holland-street,  Ashcombe,  Weston-super-Mare,  on 
the  24th  day  of  June,  1898,  or  at  the  end  of  your 
current  yearns  tenancy.** 

The  appellant  did  not  quit  the  premises,  and,  after 
due  notice,  application  was  made  to  the  justices  to 
issue  their  warrant  as  provided  by  the  Bniall  Tene- 

(a.)  Beported  bv  Sir  Shxbston  Bakxb,  Bart. 
Barrister-at-Law. 
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menis  Secovery  Act,  1838,  directing  oonstaUes  to 
enter  and  take  poBBOflmon  of  the  premises  and  eject  the 
appellants 

The  appellant  appeared  before  the  jastices  and  con- 
tended tnat  the  tenancy  had  not  been  duly  determined 
by  a  legal  notice  to  quit,  and  that  consequently  the 
justices  had  no  jurisdiction  under  the  statute  to  issue 
their  warrant,  and  the  grounds  of  the  objection  were 
that  the  notice  was  not  a  legal  notice  and  did  not 
operate  to  determine  the  tenancy,  as  the  tenancy  being 
a  yearly  tenancy  from  the  2dth  day  of  March  of  each 
year  could  only  be  determined  by  at  least  half-a- 
)  ear's  notice  to  quit  at  the  end  of  a  year  of  the 
tenancy;  and  that  the  notice  was  either  a  three 
months'  notice  to  quit  on  the  24th  of  June,  1898, 
which  was  not  the  end  of  a  ^ear  of  the  tenancy,  or  a 
one  day's  notice  to  quit  on  me  2oth  of  March,  1898, 
which  day  was  the  end  of  the  year's  tenancy  current 
on  the  24th  of  March,  1898,  when  the  notice  was 
served* 

It  was  admitted  for  the  respondent  that  the  notice 
was  not  a  legal  notice  to  quit  on  the  24th  of  June, 

1898,  but  it  was  contended  on  his  behalf  that  it  was 
a  legal  notice  to  quit  on  the  26th  of  March,  1899,  and 
that  the  yearly  tenancy  was  deterouned  by  such 
notice. 

The  justices  held  that  the  notice  was  a  leg^  notice 
to  quit  on  the  25th  of  March,  1899,  and  that  the 
yearly  tenancy  of  the  appeUant  was  thereby  deter- 
mined, and  they  issued  their  warrant  accordingly  for 
ejecting  the  appellant. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  notice  to  quit  was  a  legal  notice  to 
quit  on  the  2dth  of  Much,  1899,  and  whether  the  yearly 
tenancy  of  the  appellant  was  thereby  determined  on 
the  2dth  of  March,  1899. 

Brooke  LitUe^  for  the  appellant. — It  is  conceded 
that  the  notice  was  not  a  good  notice  to  quit  on  the 
24th  of  June,  1898,  and  the  only  question  is  whether 
It  was  a  good  notice  to  quit  on  the  2dth  of  March, 

1899.  There  is  no  ambiguity  in  the  terms  of  the 
notice,  and  it  must  be  read  strictiy.  It  is  a  notice 
given  on  the  24th  of  March,  1898,  to  quit  at  the 
end  of  the  current  year's  tenancy — ^that  is,  on  the 
25th  of  March,  1898,  which  could  not  be  a  good 
notice.  The  case  of  Doe  v.  Morphett,  7  Q.  B.  577, 
shows  that  the  notice  is  not  a  good  notice.  In  that  case 
the  previous  case  of  Doe  y.  CuUi/ord,  4  Dow.  &  By. 
248,  in  which  a  notice  of  this  kind  was  held  to  be  a 
good  six  months'  notice  was  commented  upon,  and 
was  said  to  be  bad  law,  and  it  may  be  taken  as 
having  been  oyermled,  and  is  treated  as  overruled 
in  Cole  on  Ejectment,  p.  62.    Doe  v.  MorpJiett,  being 

,  the  later  case,  ought  to  be  foUowed,  ana  that  case 
shows  that  this  is  not  a  good  notice  to  quit  on  the 
2dth  of  March,  1899. 

Layman  ( Weatherly  with  him),  for  the  respondent, 
was  not  called  upon. 

SiDLET,  J. — I  think  this  appeal  should  be  dis« 
missed,  and  I  should  say  very  littie  about  the  case 
but  for  the  authorities  that  have  been  dted  to  us. 
Now,  the  notice  is  in  these  terms :  ''  I  hereby  giye  you 
notice  to  quit  on  the  24th  of  June,  1898,  or  at  the  end 
of  your  current  year's  tenancy  " ;  and  tiie  question  is 
whether  that  is  a  good  notice  to  quit  on  the  26th  of 
March,  1899. 

I  think  it  was  a  good  notice  to  quit  on  the  26th  of 
March,  1899.  I  think  that  in  considering  these 
notices  it  is  necessary  to  consider  the  terms  of  each 
notice  as  the  application  of  the  principle  varies  in 
each  case.  No  two  notices  are  identical,  and  we  can 
only  extract  the  principle  from  the  previous  decisions. 
In  Doe  V.  Morphkt  the  earlier  case  of  Doe  v.  OuUi/ord 
was  disapproved  of  and  treated  as  bad  law,  and  it 


ivas  said  that  the  judgment  of  Bayley,  J.,  in  thsi 
case  was  incorrect.  With  the  greatest  possiUs 
respect  I  think  that  judgment  was  correct,  smd  I  do 
not  find  anything  in  conflict  with  it  in  the  later  case. 
In  Doe  V.  CuUiford  it  seems  to  me  that  precisely  tbe 
same  principle  of  law  was  applied  as  is  nniallj 
appUcable  in  such  cases.  Abbott,  G.J.,  there  w^t 
that  tiie  rule  of  construction  in  such  cases  is  to  give 
such  a  sense  to  ambiguous  words  as  will  effBctoste 
the  intention  of  the  parties;  and  Bayley,  J.»  sayi 
that  the  rule  is  to  make  the  notice  sensible,  not 
insensible.  In  this  case  I  do  not  think  that  usj 
person  could  have  intended  to  give  a  notioe  to  qmi 
to  expire  in  a  few  hours  afterwards ;  and  therefore 
we  ouffht  to  say  that  the  notice  ought  not  to  be  resd 
as  applying  to  the  current  year  ending  on  the  25tli 
of  March,  1898,  but  to  the  year  ending  on  tbe  25th 
of  March,  1899. 

Dablino,  J. — I  am  of  the  same  opinion.  It  ii 
argued  that  we  should  read  these  words  in  the  notice, 
"at  the  end  of  your  current  year's  tenancy,"  ss 
meaning  this— that  "  I,  the  landlord,  give  yoa  notice 
to  quit  on  to-morrow,"  because,  if  we  are  to  con- 
strue these  words  strictiy,  the  notice  would  be  a  notioe 
to  quit  on  the  morning  after  the  notice.  What  is  the 
rule  we  have  to  apply?  Itwashiiddowninl824in2>K 
V.  Otdli/ordt  andin  1836  in  the  case  of  Doe  (2.  WiUiam 
V.  Smith,  5  A.  &  E.  350,  the  case  of  Doe  v.  OuUi/ord 
was  dted  in  argument,  and  Lord  Denman,  C.J.,  said 
«  I  think  this  notice  was  well  enough  " ;  and  liittie- 
dale,  J.,  said  that  we  must  endeavour  to  give  the 
notice  a  rational  interpretation.  Would  it  be  giving 
a  rational  interpretation  to  this  notice  to  say  that  it 
was  a  notice  to  quit  on  the  following  moKning?  If 
we  wanted  to  give  the  notice  an  irrational  interpreta- 
tion that  would  be  the  one  to  give.  It  is  then  ssid 
that  the  judges  in  the  later  case  of  Doe  t.  MorpM 
intended  to  overrule  what  was  said  in  Doe  t.  CuUi- 
ford ;  but  in  2>oe  d.  WiUiame  v.  Smith,  Doe  v.  OuUi/ord 
was  dted,  and  not  a  word  of  disapproval  of  it  wis 
expressed  by  the  court.  Then,  nine  yean  later,  came 
the  case  of  Doe  y.  Morphett,  which  disapproved  of 
DoeY.  OuUi/ord;  but,  apart  from  that,  there  is  pisniy 
of  authority  for  us  to  dedde  that  this  was  a  good 
notice  for  the  26th  of  March,  1899,  and,  in  so  holding 
I  found  myself  on  the  words  of  Lord  Denman  himself 
in  Doe  d.  WiUiame  t.  Smith  when  he  said,  **  I  thick 
this  notice  was  well  enough." 

Appeal  dMmieeed. 

Solidtors  for  the  appellant,  Darley  A  OumberioHd, 
for  OUmore,  Mawer,  &  Lloyd,  Bristol. 

Solidtors  for  the  respondent,  Mered^iht  RoberU,  ^ 
Ob.,  for  Baker  A  Oo.,  Weston-Buper-Mace. 


Otottit  of  Appeal. 


From  Chan.  Div.         \  April27,29; 

(lindley,  M.B.,  and  Bigby  \         Majr  1,  2,  3, 6, 6, 8 ; 
and  Collins,  L.JJ.)       j  June  26,  1899. 

Laguwas  Nitbatb  Co.  v.  Laoxtkas  Nitbatb 
Syndicate  (Limitbd).  (a.) 
Ownpany—PromoterB'-Diredore-^Sale  by  promofan  to 
company — No  independent  hoard—  Duiies  of  direden 
--Validity  of  contract—Breach  of  trust—Misrtprt' 
eeiUation— Voidable   canfyract-^Beeciasion— Change  o/ 
position. 
There  is  no  obligaition  on  promoters  of  an  inU»dd 

(a.)  Eeported  by  J.  I.  STiBLma,  Esq.,  Banistar- 
at-Law. 
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company  to  fuimith  the  company  with  an  independent 
loard  of  director»,  if  the  truth  is  diedoaed  to  the  persona 
who  are  induced  to  join  tJie  company,  OonsequmUy,  if 
a  company  ie  avowedly  formed  with  a  hoard  of  directors 
who  are  not  independent,  hut  who  are  stated  to  he  the 
intended  vendors^  or  agents  of  the  intended  vendors,  of 
property  to  the  company,  the  company  cannot  set  aside  an 
agreement  entered  into  hy  t?ie  directors  for  the  purchase 
of  swh  property  simply  hecause  they  are  not  an  indc" 
pendent  hoard. 

In  the  absence  of  frauds  the  right  to  rescind  such  a 
contract  on  the  ground  of  misrepresentations  contained  in 
the  prospectus  of  the  company  cannot  he  enforced  where 
the  property  has  been  worked  so  as  to  materially  alter  the 
position  of  the  parties, 

Diredors  who  act  within  their  powers  and  hofiestlyfor 
the  benefit  of  the  company,  and  with  reasonable  care, 
discharge  hath  their  legal  and  equitable  duties  to  the 
company.  The  fad  that  theu  are  both  promoters  and 
direelors  will  not  necessarily  he  held  to  prove  that  it  was 
impossible  for  them  to  discharge  their  duties  to  the  com- 
fonv,  at  any  rate  in  a  case  where  there  was  full  disclosure 
of  their^  position. 

A  syndicate  formed  a  company  to  buy  certain  property 
of  the  syndicate.  The  directors  of  the  company  were  the 
directors  of  the  syndicate,  and  before  a  prospectus  was 
issued  they  entered  into  an  agreement  with  the  syndioats 
iobuy  the  property.  A  prospedus  was  subsequently  issued, 
which  disdoeed  the  fad  that  the  directors  were  vendors, 
hut  contained  misrepresentations  of  fad.  The  company 
bought  and  worked  the  property.  Subsequently  fresh 
directors  were  appointed,  and  they  commenced  an  adion 
againd  the  syndicate  for  misrepresentation.  The  com- 
pany continued  to  work  the  property  after  the  adion  had 
commenced. 

Beld,  by  lAndley,  M.B.,  and  CoUinfl,  Ii.J.  (Bigby, 
L. J.,  dinentaente],  that  the  company  were  not  entitled  to 
rescission  merely  on  the  ground  that  the  contrad  had  been 
entered  into  vnthout  independent  advice,  and  that  the 
working  of  the  property  by  the  company  had  so  altered 
the  position  of  the  parties  as  to  deprive  the  company  of  its 
right  to  rescission  on  the  ground  of  misrepresefitations 
contained  in  the  prospedus.  The  diredors  of  the  com- 
pany, having  acted  intra  Tires  and  with  reasonable  care 
and  honestly  for  the  benefit  of  the  company,  were  not 
liable  to  make  good  any  loss  the  company  might  have 
stutained  through  entering  into  the  agreement  with  the 
syndicate. 

Decision  ofBameir,  J,,  affirmed. 

Hub  was  an  appeal  from  a  dedsion  of  Bomer,  J. 

The  facts  of  the  case  and  the  view  taken  by  the 
oourtof  the  evidenoe  will  appear  from  the  judgments, 
sod  it  will  be  soffident  to  state  them  diortly  as 
foDow: 

The  defendants,  the  Tjagnnas  Syndicate  (Limited), 
was  moorporated  in  1889,  with  a  capital  of  £110,000, 
to  aoqoire  by  agreement  with  Oolonel  North  the 
"Lagnnas  Nitrate  Works,"  which  consisted  of  548 
eitacas  of  land  in  Chili  and  the  buildings,  jpbmt,  and 
madunery  in  and  about  the  same,  ana  to  resell 
portions  to  companies  to  be  formed  by  the  syndicate. 
An  estaca   is   a   Spanish    measure    equlTalent   to 


and  seven  acres.  The  property  was 
acquired  for  £110,000,  payable  as  to  £109,300  in  fully 
patd-op  shares  of  the  syndicate  and  as  to  the  balanoe 
mcaih. 

In  the  year  1894  the  Lagunas  Nitrate  Co.  (Limited) 
was  promoted  by  the  syndicate  for  the  purpose  of 
acquiring  200  of  the  548  estacas  with  an  ofidna  or 
factory  erected  thereon,  otherwise  called  a  maquiua, 
with  the  plant  and  stock  and  a  certain  supply  of 
water.  The  directors  of  the  syndicate  prepanid  the 
memorandam  and  artides  of  association  of  the 
syndioatA  and  thereby  provided  that  tiie  company/ 


should  carry  into  effect  a  draft  agreement  which  they 
also  prepared. 

The  company  was  registered  under  the  Companies 
Acts  on  the  15th  of  June,  1894.  The  directors  of  the 
syndicate,  seven  in  number,  were  the  first  directors  of 
the  company,  and  they,  with  two  other  persons,  signed 
the  memorandum.  The  memorandum  stated  that  the 
oompany  had  been  formed  to  acquire  lands  and  works 
the  property  of  the  syndicate,  and  in  particular  to 
carry  into  effect  an  agreement  abready  prepared  by 
the  syndicate. 

By  artide  5  the  directors  were  authorized  to  carry 
the  agreement  into  effect,  and  on  the  18th  of  June, 
1894,  the  agreement  was  entered  into  under  the  seals 
of  the  company  and  the  syndicate.    The  agreement 
provided  that  the  company  should  acquire  200  estacas 
of  the  syndicate's  nitrate  grounds  and  ooe-tbird  of  the 
existing  water  supply  of  the  syndicate  for  a  price  of 
£850,000,  of  whidi  £550,000  was  payable  in  cash  and 
£300,000  in  fully  paid-up  shares  of  the  company. 
The  oompany  were  to  be  bound  by  an  agreement  of 
the  1st  of  July,  1890,  between  the  Nitrate  Bailways 
Co.  (Limited)  and  the  syndicate  for  the  carriage  of 
goods  over  the  oompaoy's  line  for  ten  years,  also  by 
an  agreement  of  the  19th  of  August,  1890,  whereby 
the  syndicate  had   appointed  the  firm  of  North  & 
Jewell  port  agents  of  the  syndicate  on  the  west  coast 
of  Souw  America  for  ten  years,  and  by  an  agreement 
of  the  2l8t  of  December,  1891,  whereby  the  syndioate 
had  appointed   the  firm  of   W.  &  J.  Lockett,  of 
Liverpool,  the  sole  mercantile  agents  in  England  of 
the  qrndicate  for  ten  years.    If  the  company  failed  to 
sati^  the  syndicate  on  or  before  the  24th  of  June, 
1894,  that  the  £600,000  for  which  the  public  were  by 
the  prospectus  to  be  invited  to  subscribe  had  been 
subscribed  for  in  cash  and  allotted  to  responsible 
persons,  the  syndicate  miffht,  by  notice  at  any  time 
before  the  30th  of  Sept<-mber,  1894,  the  date  fixed  for 
completion  of  the  contract,  annul  the  sale.    On  the 
18th  of  June,  1894,  the  directors  of  the  syndicate,  in 
their  character  as  directors  of  the  company,  issued  a 
prospectus  substantially  in  the  form  of  the   draft 
they     had     already     prepared.     The     prospectus 
invited  subscriptions  for  £600,000  of  the  nominaL 
share  capital  of  the  company.    It  stated  that  the 
nitrate  grounds  of  the  syncucate  acquired  by  the  com- 
pany were  "  believed  to  contain  the  richest  deposit  of 
caliche"  (the  raw  product  from  which  nitrate  was 
manufactured)  **  in  the  province  of  Tarapaoa,"  that 
the  offidna  was  capable  of  manufacturing  300,000 
quintals  of  nitrate  of  soda  per  month,  that  the  syndi- 
oate had  obtained  and  had  brought  in  pipes  into 
C^agunas  a  supply  of  water,  and  that  the  company 
would    have   the   right  of  using   one-third  of  the 
surplus  water  of  the  syndicate  after  supplying  the 
requirements  of  the  railway  company,  that  the  com- 
pany would  have  the  benefit  of  the  said  agreements 
with  Messrs.  North  &  Jewdl  and  Messrs.  W.  &.  J. 
LodEott,  that  the  syndicate  was  formed  in  1889  to 
acquire  and  devdop  the  Lagunas,  and  that  it  was  now 
selling  (at  a  profit)  to  the  company  a  portion  only  of 
its  property,  with  an  ofidna  *'  in  complete  working 
order."    It  also  stated  that  the  direoton  of  the  com- 
pany were  directors  of   the   syndicate   and  held  a 
connderable  portion  of  the  shares  of  the  syndicate. 
The  only  agreement  entered  into  was  stated  to  be  the 
agreement  of  the  18th  of  June,  1894.    The  company's 
shares  were  duly  allotted  and  the  property  comprised 
in  the  agreement  was  conveyed  to  and  worked  by  the 
company.    The  syndicate,  at  the  company's  request, 
made  connderable  outlays  in  putting  the  ofidna  in 
complete  working  order,  and  in  providing  further 
necessary   water   supply,  which   was   completed  in 
December,  1894.    Large  dividends  were  paid  by  the 
company  and  the  shares  recdved  by  the  syndicate  in 
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part  payment  of  the  purohase-money  were  sold  by 
the  syndicate  at  a  premiam.  In  January  and 
February,  1895,  resolutions  were  passed  for  a  volun- 
tary winding  up  of  the  syndicate,  and  liquidators 
were  appointed,  one  of  whom,  George  Fleming,  was  a 
director  both  of  the  company  and  the  syndicate. 
To?rards  the  end  of  1895  the  shareholders  of  the 
company  compelled  three  of  the  original  directors  to 
retire  and  appointed  three  independent  directors  in 
their  places.  These  new  directors  proceeded  to  investi- 
gate the  facts  connected  with  the  formation  of  the 
company  aad  the  sale  to  it  of  the  Lagunas.  On  the  3rd 
of  December,  1895,  a  Mr.  Porlitz,  another  independent 
director,  joined  the  board.  After  the  death  of  Oolonel 
North  on  the  9t)h  of  May,  1896,  tiie  voting  poveer  of 
the  board  ceased  to  be  under  the  control  of  the 
syndicate  directors.  Ultimately  on  tiie  12th  of  June, 
1896,  the  prebent  action  was  commenced  against  the 
syndicate  and  its  liquidators,  tiie  five  original 
directors  of  the  company  and  the  syndicate,  and  the 
executors  of  the  two  original  directors  of  the  syndi- 
CAte  and  the  company  who  were  dead,  Oolonel  North 
aud  Maurice  Jewell.  The  plaintifPd  claimed  (1) 
rescission  of  the  agreement  of  the  18th  of  June, 
1894;  (2)  payment  by  the  defendants  of  £39.000 
expended  by  the  plaintifib  in  putting  the  oficina  into 
working  order ;  (3)  an  indemnity  by  the  defendants 
in  an  action  brought  in  the  Queen's  Bench  Division 
by  Messrs.  W.  &  J.  Locke tt  to  recover  various  sums 
of  money  alleged  to  be  due  under  the  agreements  of 
the  21st  of  December,  1891,  and  the  18th  of  June,  1894 ; 
(4)  alternatively  an  account  of  all  profits  made  by  the 
syndicate  and  the  directors,  and  payment  made  to  the 
compuDy  of  the  amount  so  due  with  interest;  (5) 
damages  against  the  syndicate  and  the  directors,  and 
the  estates  of  such  of  them  as  were  dead,  for  mis- 
representation, misfeasance,  breach  of  trust,  and 
breach  of  warranty ;  (6)  damages  against  the  syndi- 
cate. At  a  meeting  of  the  company  held  on  the  29 Ih 
of  July,  1896,  a  resolution  was  passed  sanctioning 
the  coutinuance  of  the  action.  1a  August  the  same 
year  the  remaining  syndicate  directors  retired.  The 
company  continued  to  carry  on  business  notwith- 
staiidmK  the  action,  and  in  April,  1897,  an  interim 
dividend  of  4  per  cent,  was  declared,  but  on  legal 
advice  was  not  paid.  The  company  did  not  allege 
fraud  but  based  its  action  on  misrepresentations  of 
fact  in  the  prospectus,  the  want  of  independent  advice, 
and  non-disclosure  of  Oolonel  North's  interest  in  the 
agreement  with  Messrs.  Lockett. 

Bouier,  J.,  directed  an  inquiry  as  to  loss  sus- 
tained by  tne  company  by  reason  of  the  maquina  not 
being  in  complete  working  order  on  the  30th  of  June. 
1S91,  aud  ui  defective  water  supply,  and  dismissed 
the  rest  of  the  action. 

The  company  appealed. 

awinfen  Eady,  Q.Q.,  A.  T,  Lawrence,  Q,0.,  Kirhy, 
and  Peterson,  for  the  company. 

Carson,  Q.G.,  Hon.  E,  0.  Macnaghten,  Q.O.,  and 
E.  Russell  Clarke,  for  the  syndicate,  and  the  defendants 
other  than  Oolonel  North's  executors. 

Farwdl,  Q.C.,  and  0.  L.  Clare,  for  Oolonel  North's 
executors. 


Swinfen  Eady,  Q,C,  replied. 


Cur*  adv,  vult. 


June  26.— LlUDLEY,  M.R.— This  appeal  involves 
the  proper  application  to  a  company  peculiarly 
formed  and  to  a  large  number  of  disputed  facts  of  a 
few  well- settled  principles  of  law  whidi,  in  their 
application  to  this  case,  appear  to  me  to  conflict  with 
each  other.  The  first  principle  is  that  in  equity  the 
promoters  of  a  company  stand  in  a  fiduciary  relation 
to  it  and  to  those  persons  whom  they  induce  to 


become  shareholders  in  it,  and  cannot  in  equity  bind 
the  oompany  by  any  contract  with  themselves  without 
fully  and  faorly  disclosing  to  the  company  all  material 
facts  which  the  company  ought  to  know.  The 
New  Sombrero  Phosphate  Co.  v.  Erlanger,  25 
W.  B.  436  and  27  ib.  65,  5  Oh.  D.  73  and  3  App. 
Oas.  1218,  is  the  leading  authority  in  support 
of  this  general  proposition.  The  seoond  prinoiple  is 
that  a  oompany,  when  registered,  is  a  corporation, 
capable  by  its  directors  of  binding  itself  by  a  contract 
with  them  as  promoters,  if  all  material  facts  are 
disclosed.  Salomon  v.  Salomon  dk  Co.,  45  W.  B. 
193,  |;i897]  A.  0.  22,  is  the  leading  authority  for  this 
principle.  The  third  prinoiple  is  that  the  direotors 
of  a  oompany,  acting  within  their  powers,  and 
with  reasoname  care  and  honestly  in  the  interest  of 
the  oompany,  are  not  personally  liable  for  losses 
which  the  company  may  sufEiar  by  reason  of  their 
mistakes  or  errors  in  judgment.  Overend,  Gurnev,  A 
Co.  V.  Oibb,  L.  B.  5  H.  L.  480,  is  the  leading 
authority  on  this  head.  A  fourth  prinoiple,  not 
confined  to  companies  but  extending  to  them,  is,  that 
a  contract  can  be  set  aside  in  equty  on  proof  that 
one  party  induced  the  other  to  enter  into  it  by 
misrepresentations  of  material  facts,  although  such 
misrepresentations  may  not  have  been  fraudulent.  A 
fifth  principle  is  that  a  voidable  contract  cannot  be 
rescinded  or  set  aside  after  the  position  of  the  parties 
has  been  clAnged  so  that  they  cannot  be  restored  to 
their  former  position.  Fraud  may  exclude  the  appli- 
cation of  this  principle,  but  I  know  of  no^  otner 
exception.  Wiu  these  preliminary  observations  I 
proceed  to  examine  the  facts  of  this  case.  The 
Ijagunas  Nitrate  Oo.  was  promoted  and  formed  by 
the  directors  of  another  company  called  the  Lagunas 
Nitrate  Syndicate,  in  order  to  buy  property  belonging 
to  the  syndicate.  The  memorandum  and  articles  of 
association  of  the  syndicate  show  that  in  promoting 
and  forming  the  nitrate  company  the  directors  of  the 
syndicate  were  acting  within  and  not  beyond  their 
powers  as  such  directors.  The  syndicate,  therefore,  as 
a  company,  may  be  properly  described  and  ought  to 
be  reg^irded  as  the  promoter  by  its  directors  of  the 
nitrate  company.  The  syndicate,  therefore,  is  responsi- 
ble for  the  acts  and  omissions  of  its  directors  in  pro- 
moting and  forming  the  nitrate  company.  The 
directors  of  the  syndicate  and  the  actual  promoters  and 
creators  of  the  nitrate  oompany  were  Oolonel  North, 
Messrs.  Harvey,  B.  B.  Lockett,  Edmondson,  Fleming, 
Murray,  andM.  Jewell.  These  seven  persons  and  two 
others  signed  the  memorandum  and  articles  of 
association  of  the  nitrate  company.  The  nitrate 
company  was  registered  on  the  15th  of  June,  1894. 
The  memorandum  and  articles  of  association  require 
attention,  for  they  contain  statements  of  great 
importance.  The  memorandum  states  that  the 
company  has  been  formed  to  acquire  land  and  works 
of  the  syndicate,  and  its  engagements  and  liabilities 
with  reference  thereto,  and  particularly  to  complete 
and  carry  into  effect  (with  such  modifications,  if  any, 
as  may  be  thought  fit)  an  agreement  already  prepared 
and  setUed  for  the  purchase  of  that  property  from  the 
syndicate.  Article  5  required  the  directors  to  complete 
and  carry  into  effect  (with  such  modifications,  if  any, 
as  they  might  think  fit)  the  agreement  with  the 
syndicate  referred  to  in  the  memorandum  of  association. 
Article  57  named  tiie  seven  persons  above  mentioned 
as  the  first  directors  of  the  nitrate  company,  and 
stated  that  they  were  all  directors  and  the  only 
directors  of  the  syndicate.  In  addition  to  these  three 
articles,  it  is  to  be  observed  that  article  66  enabled  the 
company  by  extraordinary  resolution  to  remove  any 
director,  and  articles  82  and  83  conferred  upon  the 
directors  extensive  powers  of  acting  for  the  company 
in  aJl  matters  of  business.    Before  any  prospectus 
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was  inaed,  and  before  any  other  person  in  addition 
to  tke  nme  who  had  sabsoribed  the  memorandum 
of  aaaodfttion  had  Joined  the  company — vie.,  on  the 
18th  of  Jone,  1894 — the  agreement  referred  to  in  the 
memorandum  and  articles  of  association  was  executed 
by   the   syndicate   and   the  company    under   their 
mpectiTe  seals.    It    is  important   to  consider   the 
effect  of  thiR  step.    By  sections    11  and  16  of  the 
Oompanies  Act,  1862,  the  memoraodnm  and  articles 
became  binding  on  the  company  and   the  members 
thereof.     These  sections  did  not  render  the  nitrate 
oomxMoy  bound  to  the  syndicate  by  the  agreement 
rsfemd  to  in  the  memorandum  and  articles  of  the 
mtrate    company,    but     those    documents    clearly 
authorised  the  directors  to  affix  the  seal  of  the  nitrate 
oompan  J  to  that  agreement,  with  or  without  modifica- 
tion, and  to  bind  that  company  to  the  syndicate  by  so 
doing.     As  soon  as  that  agreement  was  sealed  by  the 
two  companies  that  whidi  befose  was  no  agreement 
at  all  became  the  agreement  of  both  of  them.    The 
deoision  in  Erlanger^a  ease,  on  which  tbe  appellants 
mainly  rely,  and  which  is  one  of  the  most  "Suable 
dednons  on  the  duties  of  promoters  to  the  companies 
vhich  they  bring  into  existence,  dues  not  warrant  the 
oondn  ion  that  the  contract  between  the  two  companies 
cm  be  treated  as  no  contract  at  all,  and  as  a  piece  of 
paper  not  binding  the  nitrate  company  either  at  law 
or  in  equity.    Nor  is  it  possible,  after  the  decision  in 
Sai4mion*a  case,  to  treat  that  contract  as  so  opposed  to 
the  Companies  Acts  as  to  be  tUtra  vires  the  nitrate 
company,  or  to  be  Toid  upon  the  ground  that  there 
were  not  in  truth  two  parties  capable  of  contracting 
with  one  another.     If  the  syndicate  brought  an  action 
against  the  nitrate  company  for  a  breach  of  the  agree- 
mentfe  the  nitrate  company  could  not   succesirfully 
defend  itself  by  a  plea  of  non  est  factum,  or  by  a  mere 
denial  of  the  existence  of  any  agreement.      If  the 
agreement  can  be  set  aside,  it  must  be  upon  some 
other  ground.    The  first  ground  relied  upon  is  this — 
the  formation  of  the  nitrate  company  itself  without 
an  independent  body  of  directors.    Notwithstanding 
all  that  was  said  in  ErlangerU  case  about  the  duty 
of  the  promoters  of  a  company  to  furnish  it  with 
an  independent  board  of  directors,  that  decision  does 
not  require,  or,  indeed,  justify,  the  conclusion  that, 
if  a  company  is  aTOwedly  formed  with  a  board  of 
diraotors  who  are  not  independent,   but    who  are 
slated  to  be  the  intended  Tenders,   or  the  agents 
of  the  intended  Tendon,  of  property  to  the  com- 
pany, the  company  can  set    aside   an  agreement 
entered  into  br  them  for  the  purchase  of  that  pro- 
perty simply  because  they  are  not  an  independent 
boflsd.    What  Titiated  the  agreement  in  Erlaiiger'e 
case  was  the  concealment  of  the  fact  that  two  out  of 
tbe  three  managing  directors  were  agents  of   the 
Tendon  and  promoten;  and  the  untrue  statement 
that  a  proTiaiooal  contract   had  been  entered   into 
by  tiie  direeton,  while  in  fact  it  had  only  been 
framed  by   the  promoten   and   adopted  by  three 
directora,  two  of  whom    were    not  kaown  to  be 
agents  of  the  promoten,  and  the  third   of   whom 
Imew  nothing  about  the  matter.    In  the  present 
case  these  is  no  secrecy  or  concealment  of  the  true 
positioii  of  the  first  direeton,  and  no  untrue  state- 
ment as  to  what  they  did  for  the  company.    In  the 
laos  of  the  memorandum  and  articles  of  association 
it  is  impossible  to  treat  the  nitrate  company,  or  the 
members  thereof,  as  ignorant  of  the  real  truth  as  to 
tibe  position  of  its  direeton.    After  Salomon's  case  1 
think  it  impoasikkle  to  hold  tliat  it  is  the  duty  of  tiie 
promoten   of   a   company  to   proTide   it   with   an 
independent  board  of  direeton  if  the  real  truth  is 
disclosed  to  those  who  are  indooed  by  the  promoten 
to    join    the    company^     Treating    promoten    of 
'     as  in  a  fidnoianr  rdation  to  tf^m  and  as 


haTing  a  power  of  appointing  trustees  (viz.,  direeton) 
I  cannot  treat  companies  or  their  shareholden  as  so 
many  cestuis  que  trwtent  under  disability,  nor  even  as 
cestuis  que  trustent  for  whom  trustees  are  appointed 
without  their  consent.  No  one  need  join  a  company 
unless  he  Ukes,  and  if  a  person  knows  that  if  he 
becomes  a  member  he  will  find  as  directors  penons 
who  in  his  opinion  ought  not  to  be  direeton  he 
should  not  join  the  company.  If  he  does  he  has  no 
right  to  redress  on  the  ground  that  improper  persons 
were  appointed  trustees.  Volenti  non  Jit  injuria  applies 
in  such  a  case  to  the  memben  of  the  company,  and 
Salomon's  case  shows  that  the  company  in  its  cor- 
porate capacity  is  in  this  respect  in  no  better 
position.  On  Uiese  grounds  the  nitrate  company  is 
not,  in  my  opinion,  entitled  to  relief  against  the 
syndicate  or  its  direeton  on  the  ground  that  they  did 
wrong  in  creating  the  nitrate  company  with  such 
proTisions  as  are  contained  in  the  instruments  by 
which  it  was  created  and  which  govern  its  existence. 
The  principles  on  which  Salomon's  case  was  decided 
by  tbe  House  of  Lords  are  quite  consistent  with 
those  on  which  Erlanger's  case  was  decided,  but  are 
quite  inconsistent  with  such  an  exteusion  of  those 
principles  as  would  be  necessary  to  giTc  the 
nitrate  company  relief  against  those  who  formed 
it  on  the  ground  that  they  formed  it  with  an  objec- 
tionable constitution.  But  it  by  no  means  follows 
that  the  nitnte  company  has  no  rights  against  the 
syndicate  or  its  dizeotors  for  misrepresentation  or 
breach  of  duty  as  promoten.  Notwithstanding  the 
memorandum  and  articles  of  association  of  the  nitrate 
company,  that  company  may  haTC  a  rieht  to  repudiate 
the  contract  into  wnich  it  entered  with  the  syndicate. 
It  is  necessary,  therefore,  to  consider  the  principles 
on  which  such  a  right  must  be  rested.  The  possible 
grounds  for  impeadiing  the  agreement  are  (1)  fraud ; 
(2)  misrepresentation,  although  not  fraudulent:  (3) 
nondisclosure  of  material  facts.  Fraud  was  distinctly 
abandoned  as  a  ground  of  relief  both  as  against  the 
syndicate  and  as  against  the  other  defendants.  But 
the  abandonment  of  the  charge  of  fraud  does  not  affect 
the  right  to  rdief  on  the  other  grounds  if  established. 
Nor  can  evidence  to  proTC  them  be  rejected  simply 
because  the  same  eTioence  might  be  used  to  support 
a  charge  of  fnud  if  made.  But  the  abandonment 
of  the  charge  of  fraud  as  a  ground  for  relief 
extends  to  the  whole  case  and  precludes  the 
nitrate  company  from  seeking  relief  on  the  ground 
of  fraud  either  in  entering  into  the  contract  or  in 
not  repudiating  it.  It  is  important  to  bear  this 
in  mind,  because  there  are  cases  in  which  fraud 
subsequent  to  a  contract  may  not  only  afford  a 
defence  to  an  action  on  it,  but  may  confer  a  right  to 
have  it  rescinded  :  see  Panama  and  South  Pacific  Tele- 
graph Co. T.  India  Rubber,  Ac,  Co.,  23  W.  R.  583,  L. R. 
10  Gh.  App.  515,  where,  after  a  contract  was  entered 
into,  fraud  was  committed  by  one  of  the  parties  by 
bribing  the  agent  of  the  other.  Miarepresentifttion  and 
ooncealment  of  material  facts  remain  to  be  con- 
sidwed.  With  reference  to  these  it  is  important  to 
ask  to  whom  any  misrepresentation  was  made  and 
from  whom  any  material  facts  were  concealed  before 
the  agreement  was  entered  into.  There  is  no  evidence 
to  dhow,  nor  any  reason  to  believe,  that  any  mis- 
representation was  made  to  or  any  material  fact  was 
concealed  from  any  penon  who  was  a  member  of  the 
company  at  that  date.  Tbe  seven  promoten  of  the 
company  and  the  two  other  persons  who  signed  the 
memorandum  were  then  the  only  members.  Three 
of  the  promoten  were  personally  acquainted  with  the 
Lagunas,  and  their  four  associates,  who  were  oo* 
direoton  of  the  syndicate,  had  learned  from  them  all 
the  material  facts  relating  to  the  proi>erty  which  they 
wore  selling.    Qne  of  the  two  remaining  gignatoiieg 
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of  the  memorandum  and  artiolea  of  aasooiation  of  the 
Dihnte  oompany  was  the  aolioitor  both  of  the  eyndicate 
and  of  the  nitrate  company,  and  the  other  was  a  brother 
of  ODe  of  the  seven  promoters  and  seoretary  of  the 
syndioate.  It  would  be  unreasonable  to  treat  them 
as  in  any  way  deodTod  or  misled.  They  do  not 
aUp^  that  they  were,  and  the  history  of  the  case 
fairly  leads  to  the  inference  that  they  were  not.  If, 
then,  the  case  stopped  here  the  decision  of  the  House 
of  Lords  in  SalomonU  case  would  preclude  the  com- 
pany from  havinfT  the  amneement  set  aside.  But  in 
that  case  care  was  taken  to  point  out  that  no  other 
nersons  besides  the  promoter  and  his  nominees  ever 
became  shareholders.  No  prospectus  was  issued,  and 
no  one  else  was  invited  to  take,  nor  did  any  one  else 
take,  any  share  in  the  company.  Here  it  was  in- 
tended tom  the  first  to  mise  a  large  capital  by 
appealing  to  the  public.  The  promoters  prepared  a 
prospectus  before  the  company  wss  formed,  and, 
although  it  was  not  issued  nntil  after  the  company 
was  formed  and  until  after  the  contract  was  executed, 
its  issue  must,  as  between  the  two  companies,  be 
treated  as  the  act  of  the  syndicate  and  of  its  directors, 
and  not  merely  as  the  act  of  the  nitrate  company. 
The  nitrate  company,  although  in  one  sense  formed 
when  registered,  was  not  completdy  formed  as  con- 
templated by  the  promoters  until  a  prospectos  had 
been  issued  and  a  large  capital  had  been  subscribed. 
The  issue  of  the  prospectos  was  the  last  act  of  the 
promotion.  If,  therefore,  the  prospectus  concealed 
or  misrepresented  any  material  facts  the  nitrate 
company  would  be  in  a  position  to  impeach  the 
aflrreenaent,  and  8alomon*a  case  would  be  inapplicable. 
The  nitrate  company  would  be  in  a  position  to  say 
that  there  was  such  a  breach  of  duty  on  the  part  of 
the  promoters  and  directors  in  misrepri^enting  and 
concealing  material  facts  that  the  contract  could  not 
stand  in  equity.  To  such  a  state  of  things  Erlanger*$ 
case  and  Aaam  ▼.  Newhigging,  37  W.  B.  97, 13  App.  Oas. 
308,  and  the  well-known  obsoryations  of  Sir  Qeorge 
Jessel,  M.B.,  in  In  re  British  Seamless  Paper  Box  Co,, 
29  W.  R.  690,  17  Oh.  D.  467  at  p.  471,  are  much  more 
applicable  than  SahmonU  case.  The  prospectus  must, 
I  think,  be  read  in  connection  with  the  recitals  in  the 
contract  between  the  twocompanies.  The  two  together 
contain  the  statements  which  the  syndicate  and  its 
directors  made  when  they  were  promoting  and 
forming  the  nitrate  company,  and  were  inducing 
persons  to  join  it.  The  most  important  document  is  the 
prospectus.  The  case  is  remarkable  in  one  respect. 
There  is  no  person  who  has  come  forward  to  say  that  he 
was  misled  by  the  prospectos.  But  it  does  not  follow 
that  the  nitrate  company  in  its  corporate  capacity  may 
not  prove  a  case  entitling  it  to  relief.  It  may  prove 
such  concealment  of  material  facts  or  such  misrepre- 
sentations as  to  entitle  it  to  repudiate  the  contract 
unless  the  defendants  can  show  that  the  members  of 
the  company  knew  the  real  truth  and  were  not,  there- 
fore, imposed  upon.  I  proceed,  therefore,  to  consider 
the  respects  in  which  the  prospectus  and  the  recitals 
in  the  contract  are  alleged  to  be  misleading.  The 
matters  complained  of  relate  to  (1)  the  land,  that  is 
the  ground  or  mineral  to  be  taken ;  (2)  the  water 
supply  necessary  for  working  it;  (3)  the  ofioina  or 
works  and  their  state  and  sufficiency ;  and  (4)  the 
agreement  with  W.  &  J.  Lockett.  The  evidence 
bearing  on  these  matters  was  minutely  examined  by 
counsel,  and  it  would  be  sheer  waste  of  time  to 
examine  it  again.  I  will  state  the  conclusions  at 
which  I  have  arrived.  (1)  As  regards  the  land  or 
mineral  to  be  taken,  the  evidence  satisfies  me 
that  all  the  200  acres  were  not  rich  in  caliche.  Some 
contained  little,  if  any;  how  much  it  is  extremely 
difficult  to  say.  Most  of  tiie  200  acres  are,  in  my 
opinion,  shown  to  have  contained  a  large  quantity  of 


rich    caUohe.     They    had    contained   more,  but  a 
considerable  quantity  had  been  worked  out.     T1i» 
prospectus  did  not  contain  any  positiye  nuarepva- 
sentation,    but    I  think  it  exaggerated   the  trath. 
(2)  As  to  the  water  supply,  the  conclusion  at  whibh 
I  have  azriyed  is  that,  if  there  were  nothing  else 
to  complain  of,  the  prospectus  was  in  this  respect 
distinctly  and  seriously  misleading.    The  evidanoe,  in 
my  opinion,  establishes  (a)  That  there  waa  in  the 
district  in   which   the   Lagunas   belongiog   to  the 
syndicate  were  sitoate  an  ample  supply  of  fresh  water; 
and  Colonel  North  and  the  other  vendors  who  knew 
the  district  were  perfectly  confident  that  such  was  the 
case,  and  they  were  right,    ^b)  That  attempts  to  get 
this  water  in  soffident  quantny  had  been  made  by  the 
vendors  all  through  the  first  six  months  of  1894,  and 
that  until  the  well  No.  10  was  sunk  all  those  attempts 
were  disappointing  and  were  known  to  the  syndioate 
to  be  unsatisfactOTy.     (c)  That  in  June,  1894.  wdl 
No.  10  was  sunk,  and  it  was  believed  to  be  all  that 
was  required,    (d)  That  before  that  prospectus  was 
issued  this  well  also  was  found  and  was  known  to  the 
syndicate  not  to  be  yielding  enough  water,    (e)  That 
the  cause  of  this  was  not  due  to  injury  by  riot  nor  to 
wilful  breaking  by  workmen  or  others.    That  mis- 
management was  one  cause,  but  there  was  also  an  in- 
sufficient supply  of  water  at  that  well  for  the  works 
dependent  on  it.  (/)  That  between  June  and  December, 
1 894,  the  syndioate  made  strenuous  e£Bt>Tti  to  get  mors 
wat«>r,  and  ultimately  succeeded  in  getting  an  adequate 
supply  for  the  wants  of  the  nitrate  company  which  has 
never  in  fact  suffsred  from  a  defective  supply  since  the 
end  of  1894.  (g)  lliat  even  now  if  the  nitrate  company 
got  only  one-tiurd  of  the  total  supply  obtained  by  the 
syndicate  such  one-third  might  not  be  soffioioit  for 
the  wants  of  the  nitnte  company.    (8)  As  regards  the 
oficina  or  works  I  am  not  prepared  to  say  that  if 
there  had  been  adequate  water  supply  and  an  adequate 
supply  of  labour  and  if  the  works  had  been  complete 
and  in  good  working  order  they  would  not  haye  been 
capable  of  taming  out,  if  reqoired,  the  amount  of 
nitrate  of  soda  mentioned  in  the  prospeofcos.    Nor  do 
I  think  that  a  few  things,  however  essential,  which 
had  been  ordered  and  had  not  arrived  when  the  pro- 
spectus was  issued,  but  which  were  supplied  soon 
afterwards,  affi>rded  any  ground  for  repudiating  the 
contract.      Nor  do  I  think  the  non-existence  of  an 
iodine  house  afforded,  by  itself,  any  ground  for  re- 
pudiating it.    Moreover,  I  am  satisfied  that  many  of 
the  outlays  made  by  the  nitrate  oompany  for  bmld- 
ings  and  entered  m  the  construction  account  were 
not   necessary    for   working   the   oficina,    however 
desirable  in  other   respects.    But,  after  making  all 
due    aUowance   for     these   matters     and    for    no 
little  exaggeration,  I  haye  come  to  the  conolaaion 
that,  looked  at  fairly,  the  oficina  was  not  really  com- 
plete and  in  such  good  working  order  as  it  was 
represented  in  the  prospectus.    The  heavy  cost  of  the 
repairs  goes  far  to  show  this.    (4)  As  regards  the 
Lockett  agreement,  it  was  no  doubt  both  onerooa  and 
unusuaL    But  it  was  distinctly  referred  to,  and  I  am 
not  prepared  to  say  that  the  prospectus  can  be  fairly 
regarded  as  so  misfeading  by  reason  of  this  agreement 
as    to    confer  on  the  nitrate  company  a  right  to 
repudiate  its  contract.    But  it  cannot  be  cast  aside  as 
wholly  immateriaL    Another  matter,  not  perhaps  in 
itself  sufficient  to  vitiate  the  contract,  but  still  hy  no 
means  to  be  neglected  as  unimportant,  is  that  the 
promoters  knew  that  in  order  to  ensure  suooeas  the 
market  price  of  nitrate  of  soda  would  have  to  be  hfjii 
up  by  a  oombniation  of  manuf aotorera,  which  the 
mtrate  company  woold  have  to  join.    There  is  nothing 
in  the  prospectos  to  lead  the  shareholders  to  sopposs 
that  the  company's  prospects  of  success  depended 
on  anything  of  tiiis  sort,  although,*  of  course,  si 
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men  they  must  haye  known  that  the 
profitable  working  of  the  oompany  depended  on  the 
prioe  at  which  it  oou]d  sell  its  nitrate  when  obtained, 
and  that  the  market  prioe  mutt  depend  on  supply 
and  demand.  Having  regard  to  what  was  dis- 
doied  and  to  the  avowed  object  of  the  company,  I 
do  not  OQDsider  the  non-disdoeore  of  the  price  paid  by 
the  ayndioate  for  the  Trfignnas  and  of  the  profit  made 
liy  the  tale  to  the  nitrate  oompany  as  fatal  to  the 
▼alidity  of  the  sale.  But,  putting  together  the 
results  arrived  at  from  the  evidence,  and  above  som- 
marised,  I  consider  it  established  that  the  prospectus 
was  seriously  misleading,  and  that  the  nitrate  com- 
paay  had  a  right  to  repudiate  the  contract  by  reason 
of  the  faflure  of  the  syndicate  to  inform  it  of  the  real 
state  of  things,  which  was,  in  fact,  nerioasly  mis- 
represented, or,  at  least,  not  properly  disclosed  in  the 
prospectus,  although  such  misrppreseDtaf ion  and  non- 
discloeore  were  not  fraudulent.  The  directors  of  the 
nitrate  oompany  no  doubt  knew  all  the  facts,  but  they 
were  the  persons  who  failed  to  disclosA  them,  and 
who,  as  direotors  of  the  syndicate,  formed  the  nitrate 
compaoy.  To  impute  to  the  nitrate  compaoy  the 
knowledge  which  the  directors  had  acquired  in  another 
eapadty,  and  which  knowledge  they  did  not  disclose 
to  any  one,  is  neither  law  nor  sense.  Again,  it  is 
true  that  the  prospectus  was  issued  by  the  nitrate 
company  and  would  have  to  be  so  treated  as 
between  that  oompany  and  any  one  except  the 
directors  and  the  syndicate  for  whom  they  acted 
in  L«8ntng  the  prospectus.  But  the  circumstance  that 
the  prospeotna  was  issued  by  the  nitrate  company 
ttielf  conld  not  avail  the  syndicate  who  procured  the 
Mne  of  the  prospectus  by  the  nitrate  company,  and 
thereby  completed  the  promotion  and  formation  of  the 
oitrats  company.  If  the  nitrate  oompany  had  sued 
the  syndicate  for  a  rescission  of  the  contract  shortly 
after  it  had  been  entered  into,  the  syndicate  would, 
in  my  opinioD,  have  had  no  defence  to  the  action.  It 
heoomes  necstsary  to  ooneider  now  the  position  of  the 
nitrate  company  and  of  the  syndicate  relatively  to  each 
other  after  the  promotion  of  the  former  oompany  by  the 
latter  was  ended.  The  two  oompanies  cannot,  in  my 
opinion,  he  regarded  any  longer,  and  as  to  future  acts 
oaoonneotedwith  thepromotion  of  thenitrateoompany, 
SI  in  any  fiduoiai^  rdation  to  eadi  other.  They  are 
distinct  conuneroial  bodies  with  the  same  persons  as 
directors,  hut  they  cannot  be  regarded  as  two  firms  wit  h 
eonunon  partners.  Still  less  can  the  directors  of  the 
nitrate  oompany  in  transacting  its  business  as  its 
■ffenti  be  treated  as  agents  of  the  syndicate.  What  the 
directors  do  as  the  agents  of  the  one  oompany  cannot 
be  properly  treated  as  done  by  them  for  the  other.  For 
an  bnnness  purposes  the  two  boards  must  be  kept 
diitinct  The  incorporation  of  the  two  companies 
mden  this  essential.  The  obli^tions  of  the  syndicate 
towards  the  nitrate  oompcmy  arising  out  of  its  promo- 
tion stand,  however,  on  a  different  footing,  and  we 
bavB  to  consider  whether  the  nitrate  company  has  lost 
the  right  to  have  the  contract  set  aside,  which  right  I 
hm  slreadj  stated  I  am  of  opinion  it  had.  This 
right  rests,  m  my  judgment,  not  on  the  memorandum 
or  srtides  of  assodation,  nor  on  the  formation  of  the 
nitrate  company,  but  on  the  issue  of  the  prospectus 
for  which  as  between  the  two  companies  the  syndicate 
ii  responsible.  The  persons  who  issued  the  prospectus 
and  whose  faflure  to  disclose  the  material  facts  gave 
itts  to  the  right  to  rescind  were  the  directors  of  the 
^trats  company  and  the  agents  of  the  syndicate. 
Hai  those  same  persons  any  authority  to  release  or 
discLarge  the  syndicate  from  the  consequences  of  their 
^'vn  breach  of  doty  ?  Special  authority  conferred  by 
||beni6mhers  of  the  nitrate  company  there  was  none, 
-nieir  anthority,  if  any,  to  do  so  must  be  found  in  the 
general  authority  conmred  upon  them  by  the  artidei  ^ 


of  aasooiation  of  the  nitrate  oompany.  But  I  cannot 
oonstme  that  general  anthority  as  authorising  the 
directors  to  screen  or  absolve  themseiveB  and  their 
principals  the  syndicate  from  the  consequences  of  their 
own  misdeeds.  If  such  misdeeds  were  fraudulent  there 
oould  be  no  doubt  whatever  on  the  point.  But,  although 
the  issue  of  ^e  prospectus  was  not  fraudulent,  it  was 
seriously  misleading,  and  its  issue  was  a  clear  breach 
of  duty  on  the  part  of  the  directors,  and  it  would  be 
contrary  to  the  plainest  good  sense,  and  also  to  well- 
settled  legal  principles,  to  hold  that  they  could, 
whilst  they  concealed  the  facts  from  the  members  of 
the  nitjate  company,  deprive  that  company  of  the 
rights  acquired  by  the  concealment  of  those  very  facts. 
In  considering,  therefore,  the  position  of  the  nitrate 
company,  I  disregard  entirely  the  circumstance  that 
its  directors  did  not  rescind  the  contract  whilst  they 
were  in  oi9ioe.  Mere  lapse  of  time  whilst  the  original 
directors  were  in  o£&ce  cannot,  in  my  opinion,  avail 
the  syndicate  in  this  action.  But  it  does  not  follow 
that  all  that  the  nitrate  company  did  by  its  directors 
can  be  disregarded.  The  real  difficulty  in  the  way  of 
rescission  turns  on  the  impossibility  of  restoring  the 
parties  to  their  original  position.  I  have  looked 
carefully  into  Erlanger^s  case,  where  this  difficulty 
had  also  to  be  considered,  but  the  reports  do  not 
show  what  was  done  except  that  the  property 
there  acquired  was  more  or  less  worked  for  a  time 
and  always  at  a  loss.  That  case,  moreover,  was  one 
of  fraud,  and  here  there  is  none.  In  the  present  case 
the  nitrate  company  in  fact  worked  their  property 
vigorously  as  soon  as  they  could;  they  called  upon 
the  syndicate  to  make  large  outlays  upon  it,  and  such 
outlays  were  made;  the  company's  business  was 
carried  on  at  a  profit  and  large  dividends  were  declared 
and  paid ;  the  syndicate  has  sold  the  shares  it  received 
in  pu-t  payroent  of  the  purchase-money.  In  Decem- 
ber, 1895,  PorUtz  joined  the  board ;  an  entirely  new 
board  was  formed  in  March,  1896 ;  rescission  is  not 
thought  of,  but  damages  are  claimed ;  the  works  are 
carried  on  as  before;  the  action  is  commenced  in 
Jnne,  and  rescission  is  then  thought  of  for  the  first 
time.  Even  then  the  works  are  carried  on,  not  merely 
to  keep  them  ffoing,  but  with  a  view  to  profit,  and  a 
dividend  is  dedared,  though  under  counsel's  advice  it 
is  not  paid.  As  late  as  December,  1896,  the  plaintiffii 
called  for  more  water  from  the  ^ndicate.  The  works 
have  now  been  stopped  altogether.  These  facts  are 
very  different  from  any  which  the  court  had  to  deal 
with  in  Erlanger^e  case.  Still,  if  this  were  a  case  of 
fraud  the  court  would  be  justified  in  making  an 
order  for  repayment  of  the  purchase-money  (in- 
cludinff  the  amount  realised  oy  the  sale  of  the 
shares)  on  the  plaintiffs  accounting  for  all  their 
profits.      The  defendants  could   not  effectually  set 

X'heir  own  wrong  as  a  reason  for  not  giving  such 
f  against  them.  But  there  being  in  uiis  case  no 
fraud,  the  reasoning  which  in  a  case  of  fraud  would 
justify  such  an  order  is  inapplicable.  It  must  never 
be  forgotten  that  the  business  of  the  nitrate  oompany 
was  a  highly  speculative  one.  The  price  of  nitrate 
was  liable  to  great  fiuctuation.  The  value  of  the 
Laguna  property  is  not  what  it  was.  The  original 
directors  of  the  nitrato  oomx>any  were  not  fraudulently 
carry  ins  on  its  business  to  screen  the  syndicate  or 
themselves  from  the  consequences  of  having  issued 
the  prospectus ;  they  did  not  carry  on  the  business  as 
agents  ox  the  syndicate,  but  simply  as  agents  of  the 
nitrate  company,  and  the  nitrate  company,  first  by 
^em  and  afterwards  by  their  successors,  worked  the 
Lagunas  with  a  view  to  its  own  profit  until  the  market 
price  of  nitrate  and  of  its  own  shares  had  per- 
manently fallen.  Then,  and  not  before,  did  the 
nitrate  oompany  determine  to  rescind  if  it  could. 
Having  regiffd  to  the  absence  of  fraud  and  to  the 
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impoBnibility  of  leBtoring  the  parties  to  their  former 
poeition,  the  right  to  rescind  cannot,  in  my  judgment, 
now  he  enforced.    Who  ihe  shartholders  in  the  two 
companies  now  are  is  not  matter  for  inquiry ;    but  in 
considering  what  is  right  between  two  companies  the 
fact  that  they  consist  of  individual  shareholders  ought 
not  to  be  forgotten,  and  I  cannot  see  how  the  court  can 
now  set  aside  the  contract  on  any  terms  which  would 
be  just  between  the  two  companies.    Bescission,  then, 
btiiug  impossible,  and  an  action  for  damages  on  the 
ground  of  fraud  being  out  of  the  question,  the  only 
point  whichremainsfor  consideration  is  what  pecuniitry 
claim,  if  any,  the  nitrate  company  has  either  agaio8t 
the  syndicate  or  against  its  own  directors.   As  reheard s 
the   syndicate,    Bomer,  J.,  has   given   the   nitrare 
company  damages  for  the  loss  sustained  by  the  uitrntH 
company  by  reason  of  the  short  water  supply  and  the 
incomplete  state  of  the  works.    This,  I  think,  was 
quite  right.    Mr.  Swinfen  Eady  in  his  reply  suggested 
that  the  inquiry  should  be  somewhat  wider ;  but  the 
defendants  were  not  heard  on  this  point,  which  is  oom- 
narativelY  of  small  importance,  and  no  injustice  will  be 
done  by  leaving  the  mquiry  as  it  is.    I  pass  to  the 
claim    of   the   nitrate   company  against  the  other 
defendants.    It  will  be  convenient  to  speak  of  them  all 
as  if  Colonel  North  were  still  alive  and  were  a  co- 
defendant.     It  must  be  borne  in  mind  that  they  were 
first    promoters  and  then  directors    of  the  nitrate 
company.    This  circumstance,  thou^  not  material 
at   uw,    is    material   in   equitv.     Their   duties   as 
promoters  and  their  failure  to  discharge  those  duties 
has  been   already   ODnsidered.    As  promoters  they 
might  be  liable  to  the  nitrate  company  if  rescission 
comd  be  decreed;  but  they  have  not  by  their  conduct 
in  the  matter  of  the  prospectus  become  accountable  to 
the  nitrate  company  in  respect  of  any  property  im- 
properly  come    to    their    hands,    and   actions    for 
damages  are  gOTemed  by  legal  and  not  by  equitable 
principles.     Their  liability  to  pay  damages  will  be 
examined  presently.     As  directors  I  am  not  aware 
that  there  is  any  difference  between  their  legal  and 
their  equitable  duties.    If  directors  ace  within  their 
powers,  if  they  act  with  such  care  as  is  reasonably  to 
be  expected  from  them  having  regard  to  their  know- 
ledge and  experience,  and  if  they  act  honestly  for  the 
benefit  of  the  company  they  represent,  they  discharge 
both  their  equitable  as  well  as  their  legal  duty  to  the 
company.    In  this  case  they  clearly  acted  within  their 
powers ;  they  did  nothing  ultra  vires.    Fraud  is  not 
imputed.    Toe  inquiry,  therefore,  is  reduced  to  want 
of  care  and  bonajMes  with  a  view  to  the  interests  of 
the  nitrate  company.     The  amount  of  care  to  be 
taken  is  difficult  to  define;    but   it  is   plain  that 
directors  are  not  liable  for  all  the  mistakes  they  may 
make,  alth  ugh  if  they  had  taken  more  care  they 
might  have  avoided  them  :   see  Overend,  Ourney,  & 
Co.  Y.   Gibb,     Their  negligence  must  be    not   the 
omission   to   take   all   possible   care;    it   must   be 
mudi    more   blameable    than    that;    it    must    be 
in  a  business  sense  culpable  or  gross.     I  do  not 
know  how  better  to  describe  it.    What,  then,  was  their 
conduct  P    I  regard  the  burden  of  proof  now  un- 
important, for  the  evidence  is  sufficiently  full  and 
oomplete  to  enable  the  court  to  arrive  at  a  satisfactory 
oonoluBion.     The  directors  of  the  nitrate  company 
were  also  directors  of  the  syndicate.    Their  position 
was,  or  at  all  events  might  be,  difficult  The  interests 
of  the  two.  companies  might  dash.    But  the  share- 
holders of  the  nitrate  company  knew  this  perfectly 
well.    Their  knowledge  did  not  relieve  the  directors 
from  the  due  performance  of  their  duties ;   but  it 
rendered  inappHcable  to  them  man^  of  the  remarks 
made  in  Ertariger^a  oose,  where  their  position   was 
concealed.    Their  position,  though  difficult,  did  not 
jrender  the  due  discharge  of  their  duties  to  either 


comx>any  impossible,  and  the  first  question  is— Did 
they  succeed  in  discharging  them  P    If  they  did  noi, 
then  a  second  question  arises — viz.,  Is  the  loss  sos- 
tained  by  the  company  attributable  to  such  failure  f 
Let  us  see,  then,  what  they  did.     1.  As  promoten 
they  formed  the  company.    2.  A^  direotors  they  pat 
the  company's  seal  to  the  contract,  and  paid  the 
purchase-money.    3.  As  promoters  and  directors  thc^ 
issued  the  prospectus.    4.  They  did  not  oommum- 
cate  all  they  ought  as  promoters  to  the  shareholders. 
6.  They  did  not  as  directors  repudiiite  the  oontrB4St^, 
but,  on  the  contract,  held  the  syndic  *te  to  it.     Now, 
the  cause  of  loss  to  the  company  is  not  attributable 
to  what  they  did  as  promoters  in  forming  the  com- 
pany or  issuing  a  misleading  projpectos.    The  loss  to 
the  company  was  occasioned  by  what  the  defenduiti 
did  as  directors — viz.,  sealing  the  coatraot,  paying 
the  purchase-money,  and  going  on  instead  of  repfu- 
dititing  the  purchase.    I  take  it  to  be  dear  that  no 
action  at  law  or  in  f  qui ty  could  be  maintained  aiapanst 
the  defendants  for  forming  the  company  with  the 
memorandum  and  articles  of  association  which  were 
registered.    As  regards  the  issue  of  the  proepeotos, 
Derry  v.  Peek,  38  W.  E.  33.  14  App.  Cas.  337,  far  as  it 
goes,  would  not,  I  think,  protect  the  directors  against 
an  action  by  the  company  if  the  direotora  issued  it 
without  proper  care,  and  if  loss  by  the  oompany 
attributable  to  the  prospectus  could  be  proved ;  for 
the  directors  owed  duties  to  the  company  which  the 
House  of  Lords  held  they  did  not  owe  to  the  plamtiff 
in  Derry  v.  Peek,    But,  as  already  stated,  th«  issos 
of  the  prospectus  by  the  directors  was  not  in  this 
case  the  cause  of  any  loss  to  the  nitrate  oompany. 
Similar  observations  apply  to  not  consulting  the  uiars- 
holders.    Bven  if  the  oirectors  had  consulted  them  it 
is  impossible  to  say  that  the  loss  would  not  have  been 
sustained.    They  might  have  resolved  to  go  on.    The 
omission  to  consult  the  shareholders  did  not  caose  the 
loss,  and  an  action  for  damages  for  such  omission  cannot 
be  supported.    On  this  point  Walker  v.  Ooe,  7  W.  B. 
289,  4  H.  &  N.  350,  is  important.    But  the  direotocs, 
though  not  liable  for  damages,  may  be  liable  in  equity 
for  misapplying  the  company's  assets.    Having  aotsd 
throughout  intra  vires,  and  fraud  being  out  of  the 
question,  whether  a  loss  of  a  company's  assets  hf 
directors  imposes  on  them  an  equitable  liability  to 
make  them  good  depends  on  the  principles  already 
explained.    The  legal  liaUlity  for  damages  lor  the 
toss  and  ihe  equitable  liability  to  make  good  the  loss 
both  depend   upon  the   s»me   oonsiderationB — ^vii., 
carelessness  and  inattention  to  the  interests  of  the 
nitrate  company.    This,  then,  is  the  last  point  to  be 
determined.    On  this  part  of  the  case  Bomer,  J.,  who 
saw  the  directors,  has  found   everything  in    their 
favour ;  and  I  see  no  reason  to  differ  from  hinu     I  go 
further ;  I  agree  in  his  oondusions.    A  great  poiBt 
was  made  of  their  recklessness  in  stialing  the  oontract 
and  paying   the    money   withoi^lk   another    survey 
and  further  inquiry.    But,  bearing  in  mind  that  it 
is   plain   that    Colonel   North  had    had   a    smrvsy 
and  that  three  of  the  directors  knew  the  property 
well,    they    cannot    be    justly   charged   with  aoy 
breach  of  duty  in  not  waiting  for  another  sorvay 
and  in  acting  on  their  own  knowledge  and  jadgmesl 
iu  this  and  in  other  respects.    They  saw  no  necessity 
in  the  interest  of  the  nitrate  oompany  for  delay,  nor 
for  modifying  the  contract.    It  is  only  by  impotng 
to  them  a  want  of  bona  fides  as  directors  that  a  brsaob 
of   duty  in   sealing  the    contract  and   ^3^ing  ths 
purchase-money  can  be  established    agamat    tfasn. 
Their  conviction  that  water  was  in  the  distriot,  and 
covld  and  would  be  found  (as  it  was  in  fact),  ^ipssn 
to  me  to  explain  their  conduct  in  entering  into  and 
not  repudiating  the  contract;  and  I  doubt  wbetitfr 
any  independent  bod^  of  directors  wit^  fbeir  knov- 
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ledge  of  the  place  and  with  their  oonviotioii  as  to  the 
water  would  have  aoted  differently.  I  haye  not  the 
abghtest  doubt  that  the  dxreotoie  beUeved  that,  not- 
witbatandinff  all  drawbaoka,  large  profits  would  be 
realised  by  the  nitrate  oompany,  and  that  to  throw  the 
bargain  np  would  be  the  reverse  of  beneficial,  not  to 
aay  disasteons,  to  its  members.  We  have  not  to 
oonaider  whether  Colonel  North's  estate  is  liable  to 
aoconnt  to  the  oompany  for  the  secret  profits  he  made 
oat  of  the  Lookett  agreement,  and  I  say  nothing  on 
that  labjeot.  This  action  is  brought  for  another 
pnrpoae  altogether,  and  I  am  of  opinion  that  it  is  not 
auatainable. 

BiOBY,  Ii.  J. — ^In  the  view  which  I  take  of  this  case 
it  will  not  be  necessary  to  go  at  lenfftii  into  the  very 
oamplioated  issues  of  fact,  as  to  which  an  immense 
body  of  evidence  has  been  taken.  I  will  only  say 
that  if  it  were  necessary  I  should  not  be  inclined  to 
differ  from  the  conclusion  of  the  Master  of  the  BoUs 
as  to  the  misrepresentations  in  respect  of  which  he 
holds  the  plaintiffs  to  have  been  entitled  originally  to 
a  resciasion  of  the  contract  sought  to  be  rescinded  in 
iheactioin. 

In  my  judgment,  however,  the  undisputed  facts 
are  sufficient  to  enable  the  court,  on  broad  and  salu- 
tary pcineiples  of  equity,  long  established  and  never 
departed  from,  to  determine  the  rights  of  the  parties. 

In  the  year  1889  the  Lagunas  Syndicate  (Liinited), 
hereinafter  called  the  syndicate,  was  incorporated 
under  the  Companies  Acts  as  a  conrpany  wit^  lia- 
bility limited  by  shares.  Its  piindpal  object  was  to 
acquire  by  agreement  with  Colonel  North  certain 
nitete  deposits  and  works,  known  as  the  Lagunas 
Nitrate  Works,  consisting  of  548  estacas  of  land  in 
Chili  and  the  buildings,  plant,  and  machinery  in  and 
about  the  same.  An  estaca  is  a  Spanish  measure 
equivalent  to  from  6  to  7  English  acres. 

They  acquired  this  property  in  consideration  of 
1,093  fully  paid-up  shares  of  £100  each  and  £700  in 
cash,  their  whole  share  capital  being  £110.000  in 
l.IOO  shares  of  £100  each.  The  capital  was  subse- 
qoently  increased  to  £275,000. 

In  the  earlv  part  of  1894  the  syndicate  acting 
throDgh  their  board  of  directors  determined  to  pro- 
mote a  company  who  should  purchase  from  them  200 
of  the  M8  estacas  belonging  to  them,  together  with 
an  oficina  or  facto^,  otherwise  called  a  maquina, 
erected  thereon  and  adapted  to  be  used  for  the 
manufacture  of  nitrate  of  soda,  with  certain  plant 
and  stock  and  a  certain  supply  of  water.  The  price 
was  to  be  £850,000,  payable  £550,000  in  cash  and 
£a00,000in  fully-paid  shares. 

Theae  shares  having  regard  to  the  representetions 
contained  in  the  prospectus  could  not  be  treated  by 
the  syndicate  as  of  less  than  par  value,  and,  in  fact,  in 
February,  1895,  they  were  all  sold  by  the  syndicate 
and  realized  £324,000  payable  bv  instelments,  making 
altogether  £874,000  in  cash  ultimately  received  by 
the  syndicate  for  the  property  sold  by  them.  The 
total  of  the  sums  alleged  by  the  syndicate  to  have 
been  expended  by  them  in  respect  of  the  548  estacas 
down  to  the  date  of  the  sale  of  the  200  estacas, 
indndin^  at  par  the  shares  which  went  to  make  up 
the  original  purchase  price  of  £110,000,  feU  con- 
siderably below  £400,000,  but  taking  it  at  that  sam, 
and  bearing  in  mind  that  the  syndicate  was  to  retein 
348  estacas  for  ite  own  benefit,  it  is  plain  that  the 
profit  of  the  syndicate  out  of  ike  sale  was  so  con- 
siderable that  independent  advisers  of  the  contemplated 
companT  knowing  nothing  more  than  would  be  told 
to  an  independent  purchaser  might  well  have  hesiteted 
before  recommending  the  purchase. 

More  than  this  it  is  not  necessary  at  present  to  say, 
bat  this  at  least  is  dear. 


It  mav  well  be  that  a  contract  in  similar  terms 
entered  mto  by  an  independent  board  of  directors 
would  have  been  binding. 

Unfortunately,  however,  the  ^dicate  and  its 
directors  took  deliberate  and  effectual  steps  for 
shutting  out  the  poesibiliiy  of  the  intervention  of 
any  independent  advisers. 

Before  the  incorporation  of  the  company  the  board 
of  directors  of  the  syndicate  settled  the  precise 
terms  (a)  of  an  agreement  for  the  sale  and  purchase 
of  200  of  the  548  estacas ;  (5)  of  the  memorandum 
and  articles  of  association  of  Uie  projected  companT ; 
and  (c}  of  a  prospectus  which  was  to  be  issued  by 
the  oompany. 

In  the  articles  of  association  they  had  the  courage 
to  nominate  every  member  of  the  syndicate's  boud 
(seven  in  number}  to  be  also  a  member  of  the  com- 
pany's board  of  directors. 

No  other  person  was  nominated  as  a  director  of  the 
oompany,  and  the  seven  members  so  nominated,^  in 
their  individual  oanacities,  and  with  corresponding 
boldness,  accepted  the  nomination. 

They  appear  to  have  had  no  misgiving  as  to  their 
own  competency  to  perform  the  delicate  task  of 
holding  an  even  balance  between  the  vendor,  the 
syndicate,  and  the  purchaser,  the  company. 

Probably  their  conviction,  mistalDBn  as  it  was, 
that  the  company  would  turn  out  to  be  a  flnanflial 
success  made  them  somewhat  indifferent  to  such 
considerations. 

A  main  point  of  their  scheme  seems  to  have  been 
the  exclusion  of  any  possible  outside  adviser  of  the 
company.  This  was  not  left  to  chance.  The  articles 
not  only  provided  for  the  appointment  of  the  seven 
firrt  directors  of  the  company,  but  enabled  the 
directors  for  the  time  being  at  any  time  and  from 
time  to  time  to  appoint  any  other  person  as  a 
director,  but  so  that  the  total  number  of  directors 
should  not  exceed  the  maTimiim  prescribed  number. 
The  directors  were  moreover  empowered  to  fill  up  any 
casual  vacancy  in  the  office  of  director  by  the  appoint- 
ment of  a  successor  who  was  to  hold  office  for  the 
remainder  of  the  time  for  which  his  predecessor  in 
ordinary  course  would  have  held  office  (article  57). 
By  article  96  no  member  is  to  have  any  right  of 
inspecting  any  account  or  book  or  docament  of  the 
company  except  sudi  as  is  actually  conferred  upon 
him  by  the  ^stetutes  or  shall  be  authorized  by  the 
directors  or  by  the  company  in  general  meeting. 

These  common  form  provisions  acquire  a  sinister 
importance  when  tiiey  complete  a  scheme  of  secrecy 
such  as  that  disclosed  by  these  articles. 

I  may  observe  in  passing  that  on  the  result  it  was 
not  until  long  after  the  syndicate  had  been  paid  the 
whole  cash  portion  (£550,000)  of  the  purchase  price 
and  had  sold  at  a  premium  the  £300,000  in  shares 
that  made  up  the  total  sum  of  £850,000  that  any 
independent  adviser  obtained  access  to  the  board- 
room of  tiie  company.  The  exact  date  was  the  3rd  of 
December,  1895,  when  Mr.  Porlitz  first  took  his  seat 
at  the  board. 

To  return  to  the  narrative  of  facte  not  in  dispute. 
The  above-mentioned  preliminaries  having  been 
arranged  in  the  confidence  and  privacy  of  the  syndi- 
cate board-room,  the  company  was  on  Friday,  the 
15th  of  Jane,  1894,  incornorated  by  registration  of 
the  memorandum  and  articles  of  association  prepared 
for  it,  and  on  Monday,  the  18th  of  June,  the  seal  of 
the  company  was  attached  to  the  agreement  already 
prepared,  and  the  prospectus  already  prepared  was 
approved,  apparently  without  alteration  in  either 
case. 

The  prospectus  was  dated  the  same  18th  of  Jane 
sni  forthwith  published. 

The  firm  of  qoligitors  who  had  for  some  time  been 
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and  contiDaed  to  be  solicitors  of  the  syndicate  were 
retained  as  solicitors  of  the  company,  and  the  gentle- 
man who  for  some  time  past  had  been  and  continued 
to  be  the  secretary  of  the  syndicate  was  appointed 
secretary  of  the  company. 

In  short,  the  company  was  treated  throughout  its 
promotion  and  down  to  the  time  of  the  execution  of 
the  purchase  agreement  and  the  issue  of  the  prospectus 
in  precisely  the  same  way  as  it  might  have  been  if 
intended  to  be  the  private  company  of  the  syndicate 
and  its  board,  in  which  they  alone  were  to  be 
concerned. 

This,  however,  was  very  far  from  beinff  the  case. 
The  draft  prospectus  showed  from  a  time  before  the 
incorporation  of  the  company  that  the  public  were  to 
be  invited  to  subscribe  for  the  two-thirds  of  the 
capital  (£600,000)  which  was  not  to  be  issued  to  the 
syndicate,  and  the  purchase  agreement  (clause  18) 
provided  in  effect  that  if  the  company  failed  to  satisfy 
the  syndicate  on  or  before  the  24th  of  June  that  the 
whole  £600,000  offered  to  the  public  had  been  sub- 
scribed for  iu  cash  and  allotted  to  responsible  people, 
the  syndicate  might,  by  notice  at  any  time  before  the 
date  fixed  for  completion,  the  end  of  September, 
annul  the  sale. 

The  case  therefore  is  totally  different  from  that 
dealt  with  by  the  House  of  Lords  in  Salomon  v. 
Salomon  &  Co.,  where  there  was  no  intention  of 
adding  at  any  time  to  the  original  number  of 
corporators,  each  of  whom  knew  of  everything  that 
was  being  done. 

There  the  subscribers  to  the  memorandum  and 
articles  and  the  owners  of  the  business  to  be  trans- 
ferred only  took  advantage  of  the  machinery  of  the 
Companies  Acts  for  the  purpose  of  carrying  on  a 
business  in  which  no  other  person  had  or  was  intended 
to  have  an  interest.  In  the  present  case  the  syndicate 
and  its  directors  proposed  out  of  the  money  of  other 
people  to  make  a  great  profit  to  themselves. 

I  proceed  now  to  consider  the  exact  legal  position 
of  the  syndicate  and  its  directors  with  reference  to 
the  company. 

It  is  not  now  disputed  that  the  syndicate  in  its 
corporate  capacity  and  the  directors  individually  were 
promoters  of  the  company.  They  contended  this  in 
the  court  below,  and  had  to  pay  the  costs  of  their 
unsuccessful  contention.  It  is  difficult  to  see  how 
such  a  contention  came  to  be  put  forward.  Each  of 
the  du'ectors  agreed  in  advance  to  become  a  director 
of  the  company  from  its  incorporation.  Each  of  them 
must,  in  my  opinion,  be  taken  to  have  agreed  before- 
hand to  aU  the  terms  of  the  purchase  agreement 
and  of  the  prospectus.  Each  of  tnem  was  a  signatory 
to  the  memorandum  and  articles.  The  syndicate 
is  bound  by  the  acts  of  its  directors  and  is  plainly 
a  promoter.  The  fact,  however,  of  the  denial  of 
responsibility  as  promoters  in  the  court  below  is 
not  without  great  importance,  There  could  be  no 
doubt  that  the  syndicate  and  each  director,  both  as 
director  of  the  syndicate  and  in  his  individual  private 
capacity,  had  a  distinct  and  important  interest  adverse 
to  that  of  the  company.  They,  nevertheless,  dioee 
while  acting  as  the  sole  agents  for  the  vendor 
Bjmdicate  to  constitute  themselves  also  and  throughout 
sole  agents  for  the  purchaser  company. 

The  syndicate  and  its  directors  thus  voluntarily  placed 
themselves  in  a  position  in  which  the  interest  of  the 
directors  both  as  directors  of  the  syndicate  and  as  to  each 
on  his  own  private  account  must  necessarily  come  into 
conflict  with  their  duty  as  fiduciary  agents  for  the 
company.  This  apparently  made  them  all-powerful, 
but  the  position  having  regard  to  its  consequences  was 
in  reality  a  most  unenviable  one,  as  it  left  them  most 
properly  to  be  judged  by  a  standard  which  it  is  next 
to  impossible  that  any  body  of  men  codld  satisfy. 


The  rules  which  apply  as  between  indepeodsot 
vendors  and  independent  purchasers  have  no  longer 
any  application,  but  other  rules  must  apply.  It  is  aa 
equitable  rule  which  has  always  been  guarded  and 
enforced  with  the  utmost  jealousy,  that  no  fldnciaiy 
agents  shall  under  pain  of  consequences  thoron^dy 
well  known  and  noticed  below  intentionally  puMss 
himself  in  a  position  in  which  his  interest  may  ocadM 
with  his  duty.  This  rule  was  plainly  violated  in  tiis 
present  case  and  I  can  hardly  imagine  a  case  in  wbiob 
the  violation  would  be  more  fiagrant.  This  viobitioii 
of  the  rule  was  a  distinct  misfeasance  and  breaoh  of 
duty  to  the  company  on  the  part  of  each  promoter, 
and  I  see  no  reason  why  each  should  not  be  li&Ue  for 
all  the  consequences  of  the  misf  easanoe  and  breach. 
The  rule  is  not  a  mere  arbitrary  or  technical  rule  of 
equity,  but  is  based  upon  high  grounds  of  morality, 
and  courts  of  equity  lutve  always  held  any  departun 
from  it  to  be  a  very  serious  wrongdoing. 

The  equitable  rule  referred  to  does  not  in  any  way 
depend  upan  fraud  or  any  presumption  of  advantage 
actually  taken;  indeed  it  applies  eqnaUy  ew 
though  it  be  shown  that  no  advantage  has  besn 
taken.  The  rule  is  made  general  in  order  to  prevent 
the  danger  arising  from  the  difficulty  of  disproving 
in  particular  cases  that  duty  has  ffiven  way  to  interest : 
see  per  Lord  Eldon  in  the  leading  case  of  Ex  parie 
Lacey,  6  Yes.  625.  The  plaintiffs  in  this  case  are  there- 
fore under  no  obligation  to  allege  or  prove  fraud. 
Honesty  of  purpose  on  the  part  of  die  fidooiaiy 
agents,  together  witii  a  meaning  to  act  for  the  benefit 
of  the  principal  fin  this  case  the  oompany),  would  not 
avail  them  as  a  defence :  see  Ex  Parte  Lacey, 

The  plaintiffs  have  not  argued  the  case  on  the 

f  round  of  fraud,  and  have  been  within  their  ligfat  m 
edining  to  do  so,  and  I  say  at  once  that  we  are  bouDd 
in  this  state  of  things  to  assume  that  all  the  direotcNS 
of  the  syndicate  believed  the  terms  of  the  agreement 
which  they  fastened  upon  the  company  to  be  fair, 
reasonable,  and  even  advantageous  to  tiiie  company, 
and  that  there  was  an  absence  of  all  intention  to 
overreach.  We  should  also  assume  that  the  promoten 
were  ignorant  of  the  fact  that  they  were  committing 
a  breach  of  trust  so  as  to  subject  themselves  to  the 
operation  of  the  equitable  rule  referred  to,  otherwise 
it  would  be  impossible  to  understand  how  their 
conduct  could  be  reconciled  with  good  faith. 

The  doctrine  above  referred  to  has  been  so  lon^and 
so  firmly  established  that,  but  for  the  wav  in  which  it 
has  been  ignored  both  in  action  and  in  the  argument 
for  the  defendants,  I  should  have  thought  it  nn* 
necessary  to  do  more  than  assert  it.  It  may,  however, 
be  useful  to  go  once  more  over  well-beaten  ground,  and 
I  will  do  so,  without,  however,  attempting  to  refer  to 
any  of  the  numerous  cases  which  have  been  decided, 
except  in  so  far  as  appears  necessary  for  the  foil 
understanding  of  the  doctrine  as  applicable  to  the 
present  case. 

The  case  of  Ex  parte  Lacey  was  one  of  a  trustee 
for  sale  purchasing  for  himself.  The  dootrine 
has  not.  however,  been  con&ied  to  trustees  for 
sale.  It  was  long  ago  extended  to  the  oase  of  a 
sale  to  a  principal  by  a  person  occupying  a 
fiduciary  position  of  the  agent's  own  property,  as  in 
the  present  case.  So,  too,  an  attorney  selling  so 
annuity  to  his  client :  Oibaon  v.  Jeves,  6  Yes.  266. 
In  that  case  Lord  Eldon  (p.  278)  calls  it  ''that  greet 
rule  of  the  court  that  he  who  bargsins  in  matter  of 
advantage  with  a  person  plaoinff  confidence  in  him  ti 
bound  to  show  that  a  reasonable  use  has  been  made 
of  that  confidence,  a  rule  applying  to  trustees, 
attoineys,  or  any  one  else."  The  rule  has  been  from 
time  to  time  stated  in  different  language,  but,  what- 
ever hesitation  there  may  have  been  in  the  eariiec 
oases,  in  the  h^ter  ones  no  limit  vhMever  hu  bee^ 
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^aced  on  tbe  priiuriple  that  no  fiduciary  agent  can 
wnd  a  pzinoipal  by  a  sale  of  the  agent's  property 
where  the  principal  has  not  had  independent  advice. 
It  is  nnneoessary  farther  to  deal  with  any 
ease  except  that  of  promoters.  We  find  James,  L.  J., 
in  In  re  The  Ambrose  Lake  Tin  and  Copper  Mining 
O).,  28  W.  E.  783,  14  Ch.  D.  390  at  p.  394,  stating 
the  law  applicable  to  a  case  like  the  present  as 
follows :  '*  Now  what  we  have  got  here  to  consider  is 
a  sale  in  sabstance  made  by  the  vendors  for  themselves 
as  beneficially  interested  to  themselves  as  directors  of 
the  company,  being  in  that  sense  in  a  fiduciary 
character  towards  the  company,  and  the  sale  is  a  sale 
by  themselves  in  the  one  character  to  themselves  in 
the  other  character.  Of  course  such  a  sale  is  a  thing 
that  cannot  stand  if  it  is  questioned  in  time  and  proper 
ofiersmade  to  restore  the  thing  purchased."  It  is 
true  that  in  the  case  cited  it  was  not  possible  to  give 
the  relief  asked  for,  which  was  relief  going  upon  the 
KTOUkd  not  of  rescinding  but  of  upholding  the 
bargain  made,  but  the  opinion  of  the  lord  justice 
with  reference  to  such  a  case  as  he  describes 
is  in  no  way  affected  thereby.  I  now  come  to  the 
esse  of  T7^  Nev?  Sombrero  Fhoephate  Co.  v.  Erlanger. 
It  is  a  case  of  great  importance,  not  as  I  think 
because  it  lays  down  any  new  principle  whatever,  but 
because  of  the  manner  in  which  it  applies  well- 
established  principles  in  the  particular  case  of  pro- 
moters of  a  company  as  between  themselves  and  the 
company  promoted  by  them.  The  whole  case  is 
worthy  of  careful  attention,  but  I  will  cite  such 
pavages  only  from  the  judgments  of  the  learned 
judges  and  the  opinion  of  the  noble  and  learned  lords 
ss  seem  to  me  to  oe  of  special  importance  and  to  be 
directly  applicable  to  the  present  case.  The  late 
Msster  of  the  Bolls,  Sir  George  Jessel,  says  with 
refemice  to  the  contract  there  set  up:  '*It  is  nothing 
more  than  a  mere  sham  contract,  a  thing  entered  into 
by  one  agent  of  the  promoter  to  sell  with  another 
Agent  of  the  promoter  to  buy;  there  was  really  nothing 
more  in  it  when  it  had  been  adopted  than  when  it 
was  entered  into,  and  it  was  not  a  transaction  which 
could  in  any  sense  bind  the  company."  By  this  the 
learned  judge  did  not  mean  that  the  contract  was 
null  and  void  at  law,  for  the  judgment  recognized  its 
validity  at  law  by  directing  it  to  be  set  aside. 
James,  L.J.,  says :  "  A  promoter  is,  according  to  my 
view  of  the  case,  in  a  fiduciary  relation  to  the  company 
which  he  promotes  or  causes  to  come  into  existeuce. 
If  that  promoter  has  a  property  which  he  desires 
to  tell  to  the  company  it  is  :iuite  open  to  him 
to  do  so,  but  upon  him  as  upon  any  other 
person  in  a  fiduciary  position  it  is  incumbent  to  make 
fall  and  fair  disclosure  of  his  interest  and  position 
with  respect  to  that  property.  I  can  see  no  difference 
in  thia  respect  between  a  promoter  and  a  trustee, 
rteward,  or  agent."  Now,  it  is  clear  that  the  full  and 
fair  disclosure  which  a  trustee  would  have  to  make  to 
his  onfttt  que  trust  to  whom  he  was  selling  would  have 
to  include  not  only  the  fact  of  his  being  the 
owner,  but  all  materul  facts  concerning  his  interest 
and  positbn,  including  what  it  had  cost  him— or,  in 
other  words,  the  amount  of  profit  that  he  was  to  get 
out  of  the  transaction,  and  many  other  things  which 
•n  independent  vendor  would  be  under  no  sort  of 
obligation  to  disclose.  Baggallay,  L.J.,  says: 
"Tlierefore  it  is  not  a  technical  rule  at  all 
which  requires  that  a  vendor  who  in  any  respect 
ii  in  a  fiduciary  position  should  tell  the  exact 
troth,  should  say  he  is  the  vendor,  pr  state  the 
interest  that  he  has.  Therefore  upon,  that  broad 
P™<gple  I  think  that  this  company  whenever  they 
<lisoovered  the  fact  that  the  full.-  disdosure  which  the 
"»les  of  equity  require  had  not  been  made  were 
entitlad  to  haye  the  contract  set  aside,"    It  will  be 


seen  that  the  equitable  doctrine  is  in  all  these 
passages  laid  down  in  the  broadest  possible  terms 
without  any  reference  to  fraud  on  the  part  of  the 
promoters.  The  noble  and  learned  lords  whose 
opinions  were  given  in  the  House  of  Lords  said 
nothing  to  throw  any  doubt  on  the  principles 
enunciated  by  the  learned  judges  in  the  Court  of 
Appeal,  but,  on  the  contrary,  seem  to  me  to  adopt 
their  views  to  the  fullest  extent.  The  first  opinion 
was  that  of  Lord  Penzance.  [His  lordship  read  the 
judgment  from  the  words  at  3  App.  Cas.,  p.  1229 : 
*'  Can  a  contract  so  obtained  be  allowed  to  stand  ?  " 
to  ** ,  .  .  disclose  the  material  facts."]  Lord 
Cairns  says  at  p.  1236  :  [His  lordship  read  the  judg- 
ment from  '^  In  the  whole  of  this  proceeding  up  to 
this  time  the  syndicate,  or  the  house  of  Erlanger  as 
representing  the  syndicate,  were  the  promoters  of  the 
company "  to  " .  .  .  shall  be  competent  and 
impartial  judges  as  to  whether  the  purchase  ought 
or  ought  not  to  be  made."]  There  is  more  in 
both  the  opinions  quoted  from  to  the  same  effect, 
but  substantiaQy  the  passages  which  I  have  quoted 
'contain  the  ground  on  which  the  decision  of  the 
House  as  to  the  voidability  of  the  contract  was 
based.  The  other  noble  and  learned  lords  give 
their  adhesion  to  these  views,  but  give  no  additional 
reasons  which  seem  to  me  material,  being  mainly 
occupied  with  the  important  question  of  delay  and 
acquiescence,  on  which  Lord  Cairns  expressed  grave 
doubte.  I  think,  however,  that  it  may  be  well  to  cite 
one  passage  from  the  opinion  of  Lord  0*Hagan.  [His 
lordship  read  the  judgment  at  3  App.  Cas.,  p.  1256,  from 
'*  The  promoters  who  so  forget  their  duty  to  the  com- 
pany they  formed  as  to  give  it  a  directorate  without 
independence,  opposition,  or  vigilance,  and  caution  in 
caring  for  ite  interest  must  teke  the  consequences," 
to  '*  .  .  .  he  is  impeachable  with  indirect  or 
improper  motives."]  I  think  that  this  passage  is 
entire^  in  harmony  with  the  opinion  of  the  other 
noble  and  learned  lords,  and  that  the  decision  was 
not  based  on  fraud,  but  on  breach  of  duty,  even 
though  I  consider  the  case  a  direct  authority  for  the 
voidability  in  equity  of  the  agreement  of  the  18th  of 
June,  1894,  at  the  pleasure  of  the  company,  within  a 
reasonable  time  after  the  company  was  made  aware 
of  all  material  facts  giving  them  a  right  to  require 
rescission.  It  is  said  by  way  of  defence  that  the 
existence  of  the  fiduciary  relation  and  of  the  acting 
in  a  double  capacity  is  plainly  disclosed  in  the 
memorandum  and  articles  of  association  and  the 
prospectus.  But  this  circumstance,  though  it  makes 
it  possible  to  acquit  the  promoters  of  fraud,  does  not 
affect  the  application  of  the  general  equitable  rule. 
The  rule  does  not  depend  upon  concealment  any  more 
than  it  does  upon  fraud  or  advantage  actually  taken, 
and  in  many  cases  in  which  the  acting  in  a  double 
capacity  has  been  perfectly  well  known  relief  has 
been  given. 

The  mere  fact  of  the  admission  of  the  fiduciary 
relation  and  of  the  double  character  in  which  the 
fiduciary  agents  have  acted  cannot  discharge  the 
agents  from  the  obligations  of  the  rule,  Ko  doubt 
a  perusal  of  the  memorandum  and  articles  would 
disclose  the  fact  of  the  directors  of  the  company 
being  also  directors,  and  the  only  directors,  of  the 
syndicate,  and  therefore  occupying  the  ambiguous 
position  which  I  have  already  commented  upon, 
but  I  see  no  reason  whatever  why  this  disclosure 
should  relieve  the  promoters  from  the  obligations 
under  which  they  came  by  reason  of  their  misfeasance 
and  breach  of  duty.  It  would  be  altogether  against 
principle  to  say  that  a  statement  by  fiduciary  agente 
of  the  fact  that  they  have  chosen  to  place  themselves 
in  a  position  which  they  ought  never  to  have  occupied 
can  set  them   right  ^m  the  beginning  and  make 
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them  oease  to  be  wrongdoers,  or  free  them  from  the 
oonsequenoes  of  their  wroiu^oing.  So  much  for 
thoee  Bhareholden  who,  whether  they  saw  the 
memovandum  and  articles  or  not,  are  bound  by  them 
but  by  nothing  else.  Take  next  the  case  of  the 
shareholders  who  read  the  prospeotns.  Probably 
ninety-nine  out  of  every  hundred  persons  who  read 
the  prospectus  were  no  wiser  than  the  promoters 
themselyes,  and  would  see  in  the  statement  contained 
as  to  the  identity  of  the  directors  of  the  syndicate 
with  the  first  directors  of  the  company  no  ground  for 
questioning  the  validity  of  the  agreement  for  pur- 
diase  and  sale.  The  promoters  at  any  rate  cannot 
be  allowed  to  say,  as  they  have  practically  done, 
*<  We  were  not  aware  of  any  wrongdoing  on  our  part, 
but  your  shareholders  had  notice  of  facts  which  ought 
to  have  let  you  to  see  that  we  were  wrongdoers,  and 
rou  must  be  deemed  therefore  to  have  released  us.*' 
Jt  is  quite  dear  that  mere  notice  of  matters  which 
might  well  lead  to  inquiry  does  not  in  this  class  of 
cases  ti^e  the  place  of  full  disclosure,  and 
it  is  mainly  because  Lord  CSaims  difiiared  on 
this  point  from  the  rest  of  the  noble  and 
learned  lords  in  the  Erlanger  cote  that  he  was 
disposed  to  arrive  at  a  different  conclusion  from  them. 
Even  in  the  case  of  the  very  few  readers  of  the  pro- 
spectus who  from  their  knowledse  of  the  rule  and  its 
applicability  to  the  facts  would  be  made  aware  that  in 
theory  the  rule  would  be  applicable,  there  would  be 
no  sxound  for  assuming  from  their  taking  of  shares  a 
binaine  assent  to  and  release  of  the  promoters  from 
their  obligations.  Each  of  them  would  be  entitled  to 
say,  **  Here  are  promoters  of  high  standing  and  reputa- 
tion who  have  not  hesitated  to  put  themselves  into  an 
ambiguous  position,  and  I  must  assume  them  to  have 
satisfied  themselves  that  the  bargain  which  they  seek 
to  impose  upon  the  company  is  so  dearly  ad vantaj^us 
that  were  can  be  no  risk  of  its  being  called  in  question." 
The  greater  the  confidence  invited  and  reposed,  the 
greater  tiie  responsilnlity.  But,  after  aU,  the  oUiga- 
tion  of  the  promoters  in  respect  of  the  breach  of  duty 
of  which  they  were  guQty  is  an  obligation  not  to 
indiiddual  shareholders  but  to  the  incorporated 
company.  We  have  no  information  as  to  the  persons 
who  were  the  original  allottees,  and  it  is  quite  possible 
that  many  of  them  never  saw  the  prospectus.  Even 
though  aU  saw  the  prospectus,  there  can  be  no  doubt 
that  many  of  them  speedily  deposed  of  their  shares 
to  others  who  never  read  the  prospectus,  and  as  to 
these  purchasers  from  original  allottees  the  whole  case 
would  depend  upon  the  memorandum  and  articles 
of  association.  I  observe  that  it  was  part  of  the 
scheme  to  issue  share  warrants  to  bearer  which 
would  pass  by  delivery,  and  the  holders  of  such 
share  warrants  from  time  to  time  would  not  be  known, 
If  the  mere  notice  conveyed  by  the  memorandum  and 
artides  to  shareholders  would  suffice  to  exdude  the 
operation  of  the  equitable  rule,  there  woidd  be  an 
end  to  it  altogether  whenever  the  victim  of  the 
sdiemewas  an  incorporated  company.  It  seems  to 
me  that  the  case  of  a  company  brought  into  existence 
bv  promoters  is  as  strong  a  case  for  the  application 
of  uierule  as  can  be  conceived.  With  reteence  to 
tiie  argument  that  every  applicant  for  shares  has  1dm- 
sdf  only  to  blame,  as  he  need  not  have  become  a 
shardiolder,  there  appears  to  me  to  be  a  comj^ete 
answer.  In  a  case  between  individual  fidudary 
agents  and  individual  benefidaiies  a  purchaser  from 
an  original  beneficiary,  even  with  notice  of  what  had 
taken  place,  would  be  equally  entitied  to  any  remedy 
whidi  the  original  benefidary  would  have  had.  This 
follows  from  tiie  fact  that  an  equitable  interest  is  in 
general  assignable  with  all  the  rights  bdonging  to  it. 
&  it  were  not  so  there  would  in  manv  of  the  worst 
oases,  in  whidi  the  benefidary  had  by  the  misconduct 


of  his  fiduciary  agent  been  reduced  to  poverty,  be  no 
practical  possibility  of  his  obtaizung  relief.  I  oaonot 
see  why  a  person  taJ^ig  shares  in  a  company^agaii^ 
whidi  the  sdieme  was  planned  should  bem  a  diuersoi 
or  worse  podtion  than  an  ordinary  purchaser  of  aa 
equitable  interest.  At  any  rate  he  ought  not  to  bs 
tmited  as  having  waived  the  breach  of  trust  until  he 
knew  all  mat^ud  facts.  I  shall  assume,  thareion. 
that  the  notice  to  shareholders  of  the  scheme  so  far  as 
they  had  notice  would  not  operate  to  rdieive  Ike 
promoters  from  the  result  of  what  they  did.  The 
condudon  which  I  have  arrived  at  as  to  the  applifla- 
tion  of  the  equitable  rule  involves  the  foUowiag 
results.  Speaking  of  equity  and  law  for  con- 
venience as  the  case  would  have  stood  befoce  the 
Judicature  Acts,  the  agreement  would  have  been 
avoidable  in  equity  but  would  not  be  Toid  ai 
law.  The  rule  as  to  equitable  interfereooe  was 
only  necessary  in  order  to  get  rid  of  some  agieemenl 
at  law  (by  actual  contract  or  estoppd)  and  in  caass 
within  its  operation  the  agreement  at  law  so  far  aa  ft 
bound  the  offending  party  was  kept  alive  as  agaiml 
him  if  it  were  thought  by  the  benefidariea  men 
advantageous  that  tiie  wrongdoer  should  be  bound- 
In  Ex  parte  Lacey,  for  instance,  and  in  numberiflss 
cases  which  have  followed  it,  the  subject-matter  of 
the  inequitable  purchase  was  set  up  for  sale  again  on 
the  terms  that  if  a  larger  bid  were  made  the  Denaft- 
dares  were  to  have  the  benefit,  but  that  if  no  larger 
sum  were  bid  the  purchaser  should  be  hdd  to  bis 
bargain.  It  is  mde^  one  of  the  just  and  ■aluUry 
brandies  of  the  rule  that  the  parly  subjecting  himaelf 
by  his  misconduct  to  the  rule  cannot  make  any  advan- 
tage to  himself  out  of  it,  but  is  bound  by  what  he 
does  if  it  turn  out  to  his  disadvantage.  ^,    ^  .. 

In  the  present  case  there  can  be  no  doubt  that  if 
there  had  been  an  independent  board  of  j  dtieoton 
thdr  affixing  the  seal  of  the  company  to  the  pmciiaaB 
agreement  of  the  18th  of  June,  1891,  would  have  been 
an  act  intra  vires,  for  the  very  object  of  the  incor- 
poration of  the  company  was  that  it  should  enter  mto 
the  agreement  if  that  were  approved  by  the  direotota. 
It  would  follow  therefore  that  the  directors  who 
actually  caused  the  seal  to  be  affixed  had  power  aft 
law  to  do  so,  and  that  the  agreement  was  not  void  at 
law  but  voidable  only  in  equity.  A  court  of  eqiu|^ 
might  not  be  absolutely  bound  in  every  conceivable 
case  to  set  adde  an  agreement  so  obtained,  but  would 
be  bound  to  do  so  if  the  benefidary  within  a  proper 
time  brought  an  action  setting  up  that  it  was  dis- 
advantageous. 

There  would  be  no  need  to  prove  that  the  sale 
was  at  an  excesdve  or  undue  price.  The  queation 
of  value  need  never  be  gone  into  at  all  In  this  case, 
however,  it  is  by  no  means  necessary  to  press  the 
doctrine  to  its  extreme  limit,  since  it  is  plsin  frrai  the 
result  of  working  that  the  price  fixed  was  fnMj 
above  the  real  "^ue  of  the  property.  It  is  said  that 
the  property  was  of  a  highly  speculative  natora,  and 
no  cbubt  it  was,  but  this  did  not  give  to  the  promoter 
the  right  to  speculate  at  the  expense  of  othsr  peraoos; 
and  the  case  of  the  promoters  is  not  improved  by  ths 
fttct  (and  fact  it  is)  that  they  carefully  aeoared 
themsdves  M^nst  any  risk  except  as  to  shares  taken 
by  them,  and  threw  the  whole  risk  upon  the  oompaay. 
The  syndicate,  as  I  have  abeady  pointed  out,  reaerved 
the  power  of  annulling  the  agreement  of  the  18^  of 
June,  unless  by  the  24th  of  the  same  month  the  whole 
of  the  shares  offered  to  the  public  were  allotted  to 
respondble  applicants.  The  application  f«  Aaies 
far  exceeded  the  number  to  be  allotted.  The  «ine^ 
so  far  as  the  syndicate  was  concerned,  was  deaonbed 
by  Colond  North  in  a  letter  dated  the  18th  of  July, 
1894,  in  which  he  says:  "  You  have  no  doubt  heard 
of  the  successful  floating  of  the  L^punaa  Mitrats 
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€      .    .    •    The  capital  was  salMoribed  oonsiderably 
more  than  twice  over.    The  shares  of  the  Lagnnas 
(t.e.,  the  qyndioate)  have  been  divided  into  £5,  and 
•very  £100  is  therefore  divided  in  twenty  shares,  and 
these  £5  shares  are  now  worth  £22.*'      No  doubt 
that  was  eminently  satisfactory   to   the  syndicate. 
But  there  is  another  side  to  the  bosiness.    The  shares 
oi  the  company  were  for  a  time  kept  at  a  preminm, 
but  1^  the  date  of  the  meeting  of  the  29th  of  July, 
1896,  their  £5  shares  stood  at  £2  only  in  the  market. 
The  contrast  is  instructive :  £440  per  £100  as  to  shares 
in  the  syndicate,  compared  with  £40  per  £100  as 
to  shares  in    the    company.    The   rule,    moreover, 
ipeoially  applies  where,  as  m  this  case,  there  was  no 
fan  diicLosnre  of  all  material  facts.    What  facts  the 
ihsreholders  had  notice  of  may  be  important  when 
the  question  whether  the  right  to  resomd  has  been 
lost  is  being  discussed.   The  £rectors  of  the  company 
were  appointed,  not  in  order  that  they  might  disclose 
to  the  company  what  they  knew  as  directOTS  of  tiie 
syndioate,  but  in  order  that  there  might  be  no  such 
discloBiire.    They  were  parties  to  the  scheme  and  the 
aotioe  which  they  had  m  a  different  capacity  should 
not  he  imputed  to  the  company.    I  cannot,  therefore, 
think  that  there  is  any  doubt  as  to  the  original  right 
of  the  company  to  rescind  the  agreement  of  Uie  18th 
of  Jane  on  the  ground  of  misfeasance  and  breach  of 
duty  quite  independently  of  misrepresentation.    The 
completion  of  the  contract  by  assignment  would  not 
in  any  way  affect  this  riff ht  since  any  deeds  executed 
for  the  purposes  of  completton  would  be  tainted  with 
the  BBme  weakness  as  the  original  agreement.    If  it  is 
BQggested  that  the  directors  of  the  company  because 
thi^  were  directors  had  the  right  of  rescission  in  their 
hands  and  that  the  company  is  to  be  fixed  with 
icqiiiesoence  and  delay  from  the  date  of  the  agree- 
ment by  reason  of  their  taking  no  st^M  to  rescind, 
the  answer  is  that  the  original  breach  of  duty  in 
pattmg  them  in  the  position  of  directors  was  con- 
tiniied  and  repeated  so  long  as  they  retained  the 
pontion  of  fiduciary  managers,  and  the  act  of  the 
syndicate  in  wrongfully  placing  them  there  would 
render  voidable  not  only  the  agreement  itself  but  any 
confirmation  of  it  direct  or  implied  from  tiieir  delay  or 
want  of  action  whilst  occupying  the  position.    Direct 
Qoofirmation  there  was  none  audit  would  be  absurd  to 
hold  that  they  could  do  by  conduct  what  they  could 
not  do  1^  contract— that  is  to  say,  convert  against 
their  principals  a  voidable  contract   into   one  not 
esfjaUe  of  avoidance.    They  committed  themselves 
Mfbce  the  incorporation  to  supporting  the  agreement 
dictated  l^  the  syndicate,  and  the  syndicate,  their 
leal  principals,  in  relation  to  the  agreement  could  have 
no  nght  to  treat  them  as  invested  by  their  improper 
sppomtment  with  the  duty  of  denouncing  the  agree- 
ment which  thev  were  appointed  to  support.    The 
obligation  to  malke  a  complete  and  candid  disclosure 
of  ail  material  facts  existed  throughout  the  whole 
time  during  which  they  had  the  control  of  the  affairs 
of  the  company,  and  could  only  have  been  fulfilled  by 
edOinff  a  general  meeting,  and  laying   before   the 
■hareSolderB  at  such  meeting  a  full  and  complete 
^Uosore  of  the  material  facts. 

This  was  the  last  thing  that  the  directors  thought 
of ,  and  their  omission  to  take  such  a  step  was  a  misfeas- 
ance and  continuing  breach  of  trust  as  much  as  their 
original  assumption  of  the  two  positions  at  one  and 
the  same  time  of  vendors  and  purchasers.  So  long  as 
they  retained  the  control  of  the  company's  affairs  they 
were  and  ought  to  be  treated  as  wrongdoers,  though 
Air  reasons  similar  to  those  already  referred  to  it  is 
not  necessary  to  say  that  they  acted  fraudulenUy. 
If  fall  disclosure  had  been  noade  the  shareholders 
nigjit  have  been  placed  under  the  obligation  of  them- 
sebci  moling  in  the  matter.    But  whatever  might  be 


the  conclusion  as  to  misrepresentations  contained  in 
the  prospectus  there  can,  in  mv  judgment,  be  no 
possible  doubt  that  it  contained  no  such  fair  and 
candid  disclosure  of  material  facts  as  would  make 
it  incumbent  on  the  shareholders  at  once  to  take 
prompt  steps  to  obtain  rescission.  I  agree  with  the 
Master  of  the  Bolls  in  his  comments  on  the  prospec- 
tus, and  do  not  repeat  them.  I  merely  take  note  that 
such  a  disclosure  would  have  to,  but  did  not,  include 
a  fair  statement  of  material  facts  under  the  following 
among  other  heads  which  are  not  touched  bv  the 
prospectus— viz.,  (a)  The  amount  of  profit  made  out 
of  the  sale  by  the  syndicate ;  UA  the  fact  that  the 
syndicate  knew  that  there  could  oe  no  working  to  a 
profit  without  a  combination  of  nitrate  owners  and 
no  working  of  the  amount  of  300,000  quintals  monthly 
with  a  combination,  and  that  there  was  no  intention 
or  expectation  of  working  at  the  rate  of  more  than 
half  of  the  300,000  quintals  per  month.  In  fact, 
when  a  combination  was  formed  it  restricted  the  out- 
put of  its  members  to  3d  per  cent,  of  full  working 
capaoitv.  The  disclosure  would  also  have  to,  but  did 
not,  include  full  information  on  the  following  heads,  so 
imperfectly  dealt  with  by  the  prospectusand  agreement 
that  Bomer,  J.,  gave  directions,  against  whicm  there  is 
no  appeal  for  inquiries,  to  ascertain  the  amount  of 
dams^^  occasioned  to  the  company —that  is  to  say,  (c) 
the  condition  of  the  maquina  at  the  time  of  the  sale ;  (d) 
the  state  of  the  water  supply.  Then  comes  (e)  the 
description  of  the  property  sold.  The  prospectus 
takes  no  notice  of  the  fact  that  a  considerable  portion 
of  the  property  had  been  worked  out,  and  that  a 
further  targe jportion  was  not  capable  of  being  worked 
at  a  profit.  Information  on  all  these  and  other  heads 
of  perhaps  less  importance  (as,  for  instance,  the 
actual  tenns  of  the  Lockett  a^eement)  ought  to  have 
been  set  forth  fuUy  and  candidly  before  the  want  of 
independent  advice  to  which  the  company  was  en- 
titled could  be  so  far  excused  or  supplied  as  to  put 
the  company  (that  is  to  say,  the  shareholders  in 
general  meeting)  to  their  election  whether  to  take  to 
or  repudiate  the  agreement.  As,  however,  there  was 
no  suifficient  disclosure  of  material  facts,  the  time  for 
applying  for  a  rescission  did  not  run  during  the  period 
of  the  £>mination  of  what  I  will  call  the  syndicate 
directors.  Whether  their  domination  should  be  treated 
as  dosing  at  the  first  appointment  of  an  independent 
director,  Mr.  Porlitz  (the  24th  of  September,  1895), 
or  at  the  time  when  he  first  took  his  seat  (the  3rd  of 
December,  1895),  or,  as  I  am  disposed  to  thmk,  at  the 
death  of  Colonel  North  (the  9th  of  May,  1896),  when 
the  voting  power  for  the  first  time  passed  from 
the  syndicate  directors,  is,  I  think,  immaterial,  as  a 
reasonable — which  in  such  a  case  as  the  present  would 
be  a  very  considerable — time  must  be  allowed  for 
investigation,  obtaining  advice,  preparing  the  share- 
holders and  other  matters  necessary  in  the  case  of  a 
company.  Having  regard  to  this  I  am  of  opinion 
that  whichever  date  is  taken  there  was  no  unwarrant- 
able delay  before  the  commencement  of  the  action  on 
the  12th  of  June,  1896.  The  new  directors  took 
prompt  measures  for  sununoning  a  general  meeting  of 
the  company  for,  among  other  things,  obtaining  the 
sanction  of  the  company  to  a  continuance  of  the 
action.  The  meeting  took  place  on  the  29th  of  July, 
1896.  This  was  the  first  general  meeting  at  which 
anything  like  a  disclosure  on  any  of  the  matters  above 
referred  to  took  place,  and  the  shareholders  at  that 
meeting  by  an  overwhelming  majority  passed  a  reso- 
lution approving  of  the  action  for  rescission  and 
authorizing  the  directors  to  continue.  The  result  of 
this  meeting  was  that  the  remaining  syndicate 
directors  retired  on  the  7th  or  the  8th  of  August,  1896, 
leaving  the  new  directors  to  manage  the  afEairs  of  the 
company.      After    the    resolution    passed    at    the 
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meeting  the  directors  had  no  power  to  discontinue 
the  action  until  they  obtained  authority  from  the 
company :  see  article  82,  which  seems  to  follow 
the  form  as  to  directors'  powers  contained  in  Table 
A.  This  circumstance,  in  my  mind,  reduces  to 
insignificance  what  the  board  are  said  to  have  done 
or  proposed  to  do  with  reference  to  the  declaration  of 
a  dividend  of  4  per  cent.  On  the  mere  question  of 
delay,  therefore,  I  can  see  no  ground  whatever  for 
saying  that  the  right  to  rescission  has  been  lost. 

A  further  question,  however,  arises — Whether  the 
company  is  precluded  from  demanding  rescission  by 
alteration  of  the  state  of  the  property — that  is  to  say, 
the  removal,  manufacture,  and  sale  of  the 
manufactured  proceeds  of  large  quantities  of  the 
nitrate  contained  in  the  form  of  caliche  in  the 
purchased  grounds  P 

I  w]ll  first  deal  with  the  facts  so  far  as  seem 
necessary,  and  then  consider  the  law  applicable  to 
them.  The  syndicate  directors  (and  by  reason  of 
their  acts  the  syndicate  itself  whose  nominees 
they  were)  were  alone  and  directly  responsible 
for  the  removal  of  all  caliche  removed  daring  the 
period  of  their  domination.  With  a  view  aUo  to 
having  an  effectual  three  months*  trial  for  the  pur- 
j>OBes  of  a  combination  of  nitrate  owners,  thought 
necessary,  they  stopped  the  working  of  the 
oficina  for  the  montlis  of  January,  February,  and 
March  of  the  year  1896,  and  at  considerable 
expense  accumulated  stock  for  the  purposes  of  trial  in 
April,  May,  and  June  of  the  same  year.  The  trial 
was  nearly  half  way  through  at  the  death  of  Colonel 
North,  and  no  one,  I  suppose,  would  suggest  that  it 
was  the  duty  of  the  new  directors,  who  by  that  event 
obtained  a  majority  on  the  board,  to  put  a  stop  to  the 
working  at  high  pressure  arranged  for  the  rest  of  the 
period  of  trial.  For  all  the  working  of  the  caliche 
grounds  down  to  the  end  of  June,  1896,  the  syndicate 
directors  were  therefore  directly  responsible.  Now 
it  was  shown  by  counsel  for  the  principal  defendants 
that  the  amount  of  the  working  down  to  the  end  of 
June,  1896,  was  approximately  three-fourths  of  the 
whole  working  from  the  end  of  June,  1894,  down  to 
the  end  of  1897.  The  company  under  its  new  board 
is  shown  to  be  responsible  for  one-fourth  only  of  the 
whole  of  the  working.  The  amounts  of  caliche  taken 
in  different  months  varied  considerably,  but  the  figures 
provided  us  by  Mr.  Carson  show  on  a  rough  average 
that  daring  a  period  of  two  years,  when  the  workings 
wore  under  the  control  of  or  arose  from  the  disposition 
made  by  the  syndicate  directors,  the  monthly  takings 
of  caliche  were  more  than  twice  the  monthly 
average  during  about  eighteen  months  when 
the  new  board  were  in  power. 

Now  no  doubt  it  is  a  general  rule  that  in  order  to 
entitle  beneficiaries  to  rescind  a  voidable  contract  of 
purchase  against  a  vendor  they  must  be  in  a 
position  to  offer  back  the  subject-matter  of  the 
contract.  But  this  rule  has  no  application  to  the 
ease  of  the  subject-matter  having  been  reduced  by 
the  mere  fault  of  the  vendors  themselves,  and  the 
rule  itself  is  in  equity  modified  by  another  rule 
that  where  compensation  can  be  made  for  any 
deterioration  of  the  property  such  deterioration 
shall  be  no  bar  to  rescission,  but  only  a  ground  for 
oompencation.  I  adopt  the  reasoning  of  Lord 
Blackburn  in  Erlanger'a  vase  as  to  allowance  for 
depreciation  and  permanent  improvement.  The  noble 
lord,  after  pointing  out  that  a  court  of  law  had  no 
machinery  for  taking  accounts  or  estimating  compen- 
sation, says :  [His  lordship  read  the  judgment  from 
**  But  a  court  of  equity  could  not  give  damages  .  .  .** 
to  *'  .  .  .  the  state  they  were  in  before  the  con- 
tract."] This  ioiportant  passage  is,  in  my  judgment, 
fully  supported  by  the  allowances  for  deterioration 


and  permanent  improvements  made  by  Lord  Bldon  and 
other  great  equity  judges  in  similar  cases.  After  some 
observation  on  the  duty  of  parties  seeking  relief  to 
exercise  due  diligence,  he  cites  a  passage  from  t 
judgment  of  the  Judicial  Committee  in  Lindsay 
Petroleum  Co.y.Hurat,  22  W.R.  492,  L.  R.o  P.C.221  at 
239  (a  passage  which  has  often  been  referred  to  as  givi&|^ 
the  best  general  rule  applicable  to  such  cases  as  the 
present),  and  part  of  which  I  quote  to  the  following 
effect :  *'  The  doctrine  of  laches  in  a  court  of  eqaity 
is  not  an  arbitrary  or  technical  doctrine  where  it 
would  be  practically  UQ just  to  give  a  remedy  either 
because  the  party  has  by  his  conduct  done  that  which 
might  fairly  be  regarded  as  a  waiver  of  it,  or  when 
by  his  conduct  he  has,  though  perhaps  not  waiving  tiiU 
remedy,  yet  put  the  other  party  in  a  situation  in 
which  it  would  not  be  reas  mable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted ;  in  either  of 
these  cases  lapse  of  time  and  delay  are  most 
material."  The  obligation  of  the  vendors  to  take 
back  the  property  m  a  deteriorate  condition  ii 
not  imposed  by  way  of  punishment  for  wrong- 
doing, whether  fraudulent  or  not,  but  because  on 
equitable  principles  it  is  thought  more  fair  that  they 
should  be  compelled  to  accept  compensation  than  that 
they  should  go  off  with  the  full  profit  of  their  wrong- 
doing. Properly  speaking  it  is  not  now  in  the 
discretion  of  the  court  to  say  whether  compensation 
ought  to  be  taken  or  not.  If  substantially  compensa- 
tion can  be  made,  rescission  with  compensation  is 
ex  dehite  Jmtitiai. 

Applying  these  principles  to  the  present  case 
and  first  with  regard  to  the  workings  down  to 
the  end  of  June,  1896.  I  ask  what  is  prac- 
tically just  and  whether  the  purchasing  company 
has  by  its  conduct  and  neglect  put  the  other  party  in 
a  situation  in  which  it  would  not  be  reasonable  to 
place  him  if  rescission  were  afterwards  to  be  asserted  P 
In  my  judgment  there  is  no  trace  of  conduct  or 
neglect  of  the  kind  referred  to.  On  the  contrary  the 
position  of  the  promoters  was  voluntarily  assomed  by 
them  as  part  of  their  original  scheme  and  they  were 
maintained  in  that  position  by  a  continuing  breach  of 
trust  in  keeping  back  from  the  company  what  they 
ought  to  have  disclosed.  What,  then,  does  practical 
justice  require?  Not,  certainly,  that  the  promoter 
syndicate  should  keep  intact  the  whole  of  the 
enormous  sum  of  £874,000  which  they  have  received, 
leaving  their  beneficiaries,  in  return  for  the  payments 
made,  a  property  of  a  value  immensely  below  that 
sum.  All  that  practical  justice  requires  is  that  they 
be  treated  as  having  worked  the  property  for  them- 
selves and  should  have  full  accounts  of  all  profits  made 
out  of  the  working  down  at  any  rate  to  the  end  of 
June,  1896.  This,  as  I  have  already  pointed  out, 
approaches  to  fully  three-fourths  of  the  whole 
working.  There  remains  the  case  of  the  one-fourth 
worked  by  the  new  board  during  the  pendency  of  the 
action.  Here,  again,  it  is  of  some  importance  to  bea** 
in  mind  that  after  the  resolution  of  the  meeting  of 
the  29th  of  July,  1896,  the  b3ard  could  not  properly 
put  an  end  to  the  pending  action  without  getting  the 
authority  of  the  company  in  general  meeting  to  do 
so.  They  never  applied  for  this,  and  there  has  been 
no  wavering  on  the  part  of  the  company  whether  the 
directors  did  or  did  not  appreciate  their  position  f ally. 
The  notice  of  the  2Sth  of  July  was  discussed  at  tiie 
meeting  of  the  29th,  and  Mr.  BEarvey,  one  of  the 
syndicate  durectors  who  took  the  main  part  in 
defending  the  proceedings  of  himself  and  the  other 
syndicate  directors,  showed  that  he  clearly  under- 
stood that  if  the  action  were  successful  the  profits 
of  the  working  were  to  be  for  the  syndicate.  It  would 
be  going  too  far  perhaps  to  treat  these  remarks  as  a 
serious  acceptance  of  the  terms  of  the  notice  in  the 
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•ItenifttiTe   of  the  syndicate  Iniling  in  the  action. 

Yet  I  do  not  find  that  either  from  Mr.  Harvey  or 

from  any  other  source  there  was  any  questioning  on 

the  part  of  the  syndicate  of  the  assumption  made 

in  the  recital  to  the  notice  that  it  was  necessary 

in  the  interest  of  all  parties  to  the  action  that  the 

undertaking  should  be  maintained  as  a  going  concern. 

Both  at  the  meeting  and  throughout  the  proceedings 

in  the  action  the  defence  of  the  syndicate  and  of  tha 

promoters  was  an  absolute  denial  of  t^e  company's 

case.      The  questions  whether  the  syndicate  or  its 

directors  were  promoters  or  held  any  other  fiduciary 

position,  and  whether  there  had  been  any  breach  of 

trust,  were  put  in  issue  and  strenuously  contested,  and 

thereW  tiie  proceedings  in  the  action  were  delayed 

and  ma   continued  working   occasioned.     If  these 

pomts  had  been  admitted  the  action  need  have  taken 

Tery  little  time.    I  think  that  the  promoters  have  thus 

been  responsible  as  truly  though  not  as  directly  as 

they  were  for  their  own  working,  and  ought  not  now 

to  be  allowed  to  fall  upon  it  as  a  bar  to  a  claim  for 

mciasion.      The  following  additional  considerations 

lapport  that  conclusion.     The  working  was  not  a 

deputore  from  but  only  a  carrying  out  of  the  original 

idieme  which  involved  the  working  of  the  calidie  by 

the  original  board  in  the  first  place,  and  when  ^ey 

foond  it   convenient  to   retire   by  their   successors 

in  office.      The   working    out     of   another   fourth 

in  addition    to    the    three  -  fourths    worked    down 

to  the  30th    of   June,    1896,    did   not  so  materially 

alter  the  position  of  things  at  the  commencement  of 

the  action  as  to  bar  the  juaintiflEs'  claim  to  rescission. 

It  was  the  fault  of  the  promoters,  and  their  fault 

only,  that  the  company    were  placed  iu  the  very 

difficult  position  in  which  they  found  themselves. 

They  could  not  prudently  leave  the  works  derelict. 

They  could  not  dismiss  the  workmen  who  had  been 

collected  and  allow  them  to  disperse,  and  tiie  only 

alternative    was    to  keep  the  works    going.      The 

Indicate   directors  apparently   had   expended   the 

whole  working  capital  of  £50,000,  so  that  the  new 

hoard  could    not   be    expected  to  accumulate   the 

naoalactured  nitrate,  and  were  practically  obb'ged 

to  lell  it  for  what  it  would  bring  in  the  market. 

They  could  not  foresee  that  the  action  would  be 

pending    for    so   long    a    period    as    it    actually 

took   before    judgment    was    obtained.      I    think 

that  the  course  taken  was  one    which    might   be 

properly  taken  having  regard  to  the  interests  of  all 

paitifis  without  involving  any  loss  of   rights.     If 

there  had  been  any  reckless  or  excessive  working 

other  considerations  might  arise,  but  as  I  have  already 

pointed  out  the  average  rate  of  production  and  sale 

anring  the  management  of  t&e  new  board  was  less 

than^  one- half   of   the  average  rate  for  which  the 

lyndicate  were  responsible.    Under  the  circumstances 

to  hi  from  holding  that  the  company  were  bound  to 

disoontinue  working  and  selling  nitrate  I  think  they 

were  praotioally  bound  to  continue  it  for  the  best 

oommercial  advantage  they  might  be  able  to  obtain, 

and  in  my  judgment  the  following  words  of  Lord 

Selbome  in   Erlanger*$  case   are   fairly  applicable  : 

"  TfuA,  the  company  should  until  a  settlement  was 

aixived  at  (or  a  decree  made  in  case  of  litigation) 

continue  in  possession  and  keep  the  concern  going  in 

a  doe  course  of  management   was   an   inevitable 

neoesuty  under  the  circumstances.    A  different  course 

(since  the  vendors  did  not  offer  to  take  }Mck  the 

property)  would  have  given  the  vendors  much  more 

lesson  to  complain  of  the  conduct  of  the  plaintiffs 

(so  far,  at  least,  as  my  opinion  is  concerned)  than  they 

now  have."    In  the  present  case  there  is  nothing 

spproacfaing  the  difficulty  in  making  equitable  allow- 

ttioes  that  existed  in  Erlanger^a  ccue.    Profits  have 

been  made  which  the  promoters  can  have  the  benefit  of. 


In  Erlanger*8  case  the  operation  of  the  purchasing 
company  had  only  produced  loss,  yet  the  promoters 
were  obliged  to  take  back  the  property  in  its  greatly 
deteriorated  condition  with  an  inquiry  as  to  profits 
(if  any),  which  seems  to  have  been  of  no  value.  In 
Erlanger^s  case^  by  the  want  of  knowledge  of  the 
company's  agents,  a  comparatively  valueless  mineral 
(carbonate)  had  been  mistakenly  sold  for  or  mixed 
with  the  valuable  phosphate  so  as  greatly  to  lower  the 
value  of  the  article  sold  and  injure  the  reputation 
of  the  inland  deposits.  Here  the  somewhat  feeble 
attempts  which  were  made  to  impugn  the  conduct  of 
the  business  during  the  action  have,  in  my  judgment, 
failed.  Here,  again,  the  promoters  have  spent  large 
sums  out  of  the  compan3r's  funds  on  property  which 
turns  out  to  have  been  all  along  in  equitjr  their  own, 
and  if  they  get  back  their  property  it  must  be 
improved  to  a  considerable  extent  by  this  expenditure 
though  it  has  been  deteriorated  by  the  withdrawal  of 
caliche.  If  the  promoters  could  establish  a  claim  for 
deterioration  beyond  the  amount  of  profits  made 
tJiey  would  have  to  submit  to  a  possible  counterclaim 
for  improvements  made  at  the  expense  of  the  com- 
pany. 

In  my  opinion  there  ought  to  be  judgment  for  the 
plaintiffs  for  rescission  of  the  agreement  of  the  18th 
of  June,  1894,  and  orders  for  repayment  of  the  cash 
portion  of  the  purchase-money  with  interest  at  4  per 
cent,  from  the  date  or  respective  dates  of  payment 
and  for  the  sums  produced  by  selling  the  £300,000  in 
shares  with  interest  from  the  date  or  respective  dates 
of  receipt  of  the  purchase-money  for  the  shares. 

Then  there  should  be  inquiries  as  to  the  amount  of 
profits  made  by  the  company  from  the  sale  of  nitrate 
and  directions  as  to  oringing  the  amount  into 
account.  Perhaps  it  would  be  sufficient  to  stoo  here 
with  a  Section  that  the  company  should  be 
entitled  to  a  lien  upon  the  property  for  the 
amount  due  to  them.  But  if  either  side  insist 
upon  it  on  sufficient  grounds,  there  might  be 
cross  inquiries  as  to  deterioration  of  the  property 
otherwise  than  by  the  extraction  of  caliche  and  as  to 
the  amount  of  expenditure  of  capital  moneys  of  the 
company  in  lasting  improvements  with  an  order  for 
payment  of  the  balance  to  the  company  or  the 
syndicate  as  the  case  might  require.  As  inquLnes 
might  occupy  a  very  considerable  time,  provision 
should  be  niade  for  payment  into  court  at  once  of  so 
much  of  the  money  as  would  in  all  probability  be  in 
excess  of  any  sums  that  could  be  due  to  the  company 
as  in  Dunne  v.  English,  L.  R.  18  Eq.  524.  The  order 
for  payment  by  the  syndicate  should  extend  also  to 
the  defendant  directors  and  the  personal  representa- 
tives of  deceased  directors  and  the  liability  should 
be  made  joint  and  several. 

Although  my  judgment  is  opposed  by  three  of  my 
brethen  I  have  u:etched  out  the  general  frame  of  an 
order  to  show  what,  in  my  opinion,  the  justice  of  the 
case  requires.  But  even  though  my  judgment  had 
prevailed,  it  would,  I  think,  have  been  impossible 
to  frame  an  order  correct  in  all  its  details  without 
hearing  the  parties,  and  hearing  them  on  any  points 
of  difference  between  them. 

In  conclusion  I  would  say  that  I  have  found  it 
difficult  to  state  the  case  wiliiout  appearing  to  raise 
against  tiie  promoters  a  presumption  of  misconduct 
amounting  to  fraud.  But  the  Lord  Chancellor's 
observations  in  Adam  v.  Newhiggin  are  applicable 
here.  My  explanation  of  the  conduct  of  the  pro- 
moters is  that  they  were  so  confident  of  the  com- 
pany being  a  success  as  to  be  negligent  with 
reference  both  to  the  prospectus  and  the  agreement, 
feeling  sure  that  no  objection  would  ever  be  taken. 
The  directors  of  the  synaicate  supposed  themselves  to 
know  everything  about  nitrate,  and  to  be  able  to 
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ensure  Baooeas  to  the  oompaay.  They  tuned  out  to 
be  no  more  infallible  than  many  other  oyer-eangoine 
inromoters  who  have  preceded  &em.  Their  oalcola- 
tions  failed,  and  they  ought  to  bear  the  oonaeqaenoes 
of  8uoh  failure,  sinoe  they  had  no  right  to  speonlate 
at  the  risk,  not  of  themselves,  but  of  their  benenoiaries. 

Coixms,  L.  J. — Fraud  is  not  alleged  or  imputed  in 
this  case.  The  directors  were  under  no  legal  inca- 
pacity to  seal  the  contract  of  purchase  by  the 
oomx>any.  The  company  came  into  existence  for 
the  purpose  of  taking  over  the  property  from  ihe 
syndicate  at  a  price  &eady  determined.  By  article 
57  the  directors  of  the  syndicate  were  constituted 
directors  of  the  company,  and  by  article  5  they  were 
charged  with  the  duty  of  completing  and  carryinp^ 
into  effect  the  agreement,  with  such  modification,  if 
any,  as  they  should  think  fit.  SaXomorCa  case  is  a 
dear  authority  that  such  an  arrangement  is  not 
Toid  or  illegal.  There  is  not  here,  any  more  than  there 
was  in  that  case,  any  representation,  express  or 
implied,  as  there  was  in  Erlanger^i  case,  that  the 
board  is  independent.  On  the  contrary,  the  true  facts 
appear  in  the  articles  and  are  stated  in  the  prospectus. 
Therefore  no  daim  to  relief  can  be  based  on  the  fact, 
per  86,  that  the  directors  were  not  independent. 
Although  not  independent,  they  are  legally-appointed 
directors,  and  are  entitled  to  act  as  such.  So  far  as 
a  discretion  is  confided  to  them  by  the  constitution 
of  the  company  they  are  bound  to  exercise  it  honestly 
and  with  reasonable  care. 

These  ;^rindples  applied  to  the  facts  of  this  case 
will,  I  tmnk,  dedde  both  the  question  of  rescisfdon 
as  against  the  syndicate  and  the  personal  liability 
of  the  directors  to  the  plaintiff  company.  I  agree 
fflitirdy  in  the  condusions  of  fact  drawn  by 
Bomer,  J.,  in  this  case.  When  tiie  most  important 
issue  is  one  dosdy  akin  to  one  of  bona  fides,  great 
wdght  is  naturally  given  to  the  opinion  of  the 
jadee  who  has  himself  seen  the  witnesses  whose 
conduct  is  impumed.  But  even  without  this  advan- 
tage, after  the  full  examination  to  which  Uie  evidence 
has  been  subjected  before  us,  I  should  unhesitatingly 
myself  have  arrived  at  the  same  condusions. 
To  the  extent  therefore  to  whidi  he  has 
found  them,  and  no  further,  I  agree  that  there  were 
matters  in  respect  of  whidi  tiie  property  contracted  to 
be  sold  did  not  fully  answer  its  description. 

The  first  question  is  whether  by  reason  of  these 
defects  the  plaintiff  company  can  daun  resdssion  of  the 
contract.  I  am  dearly  of  opinion  that  they  cannot. 
The  plaintiffii  have  been  in  possession  of,  and  work- 
ing the  property  sold,  from  the  30th  of  June,  1894,  until 
after  the  heanng  before  Homer,  J.,  in  1898.  The 
writ  in  this  action  was  issued  in  June,  1896.  With- 
out considering  for  the  moment  what  has  been  done 
by  the  plaintiffs  since  a  change  in  the  constitution  of 
the  court  gave  the  dissatisfied  shareholders  a  majority, 
it  iff  dear  that  before  that  date  the  defects  in  question 
were  remedied  at  considerable  expense  oy  the 
syndicate  at  the  instance  of  the  plaintiff  company, 
represented  by  its  properly-constituted  board.  £fven 
assuming  that  the  directors  of  the  plaintiff  company 
might  have  thrown  up  the  contract  on  discovery  of  these 
defects,  the  result  is  that  the  syndicate,  which  is  itself 
a  limited  company,  and  as  such  constitutes  a  different 
entity  and  embraces  members  other  than  the  common 
directors,  has  expended  large  sums  of  money  in 
making  good  the  defects  and  cannot  be  restored  to 
the  position  in  which  it  would  have  been  had  the 
I^operty  been  then  thrown  back  on  its  hands. 
Under  such  circumstances  I  think  it  is  clear  that 
rescission  could  not  have  been  daimed  had  the  two 
boards  been  independent  How  6ur  are  the  rights  of 
the  parties  affected  by  the  fact  that  the  boarcb  were 


not  independent  P  Though  not  independeat  tfaey  an 
the  persons  charged,  as  a  term  of  the  pbarfif 
company's  existence,  with  the  duty  of  carrying  oat 
the  contract  between  the  two  parties.  It  eoeaM  to 
me  to  follow  from  the  fact  that  both  are  propetly- 
oonstituted  companies  and  that  fraud  is  exblqden  tivt 
they  are  bound  inter  ee  by  the  acts  inira  virea  of  tfasir 
respective  boards,  and  that  the  syndicate  is  theretee 
not  debarred  from  insisting  on  its  rights  to  restitutio  m 
inteffrum  because  thedireotors  of  tliecompany  pnmioted 
by  it  are  not  independent  It  is  said  that  in  ths 
circumstances  they  could  not  act  without  laying  tbe 
facts  before  the  shareholders,  even  though  thev  might 
honestly  and  reasonably  believe  that  it  would  not  b» 
for  the  best  interest  of  tiie  shareholders  to  do  so.  Baft 
to  hold  that  a  discretion,  however  honestiy  and  oare- 
fully  exercised  by  its  directors  in  the  interest  oi  tbe 
plaintiff  company,  could  confer  no  rights  on  the 
syndicate  who  had  changed  thdr  position  in  oonie- 
quence,  would  be  to  wi&bold  from  the  dixeoton  of 
the  plaintiff  company  the  powen  conferred  upat 
them  as  a  term  of  its  constitution,  and  I  oauMt 
think  that  such  a  limitation  is  to  be  implied  wfa«c 
their  dual  capadty  is  avowed  and  underlies  tin 
scheme  to  wmdi  every  member  of  the  oompany  hu 
assented.  In  addition  to  this  it  seems  to  me  that  the 
acts  done  by  the  plaintiff  company  since  the  die- 
satisfied  shareholders  became  aware  of  the  aotosl 
facts  have  been  far  in  excess  of  anything  that  has  in 
any  reported  case  been  held  not  to  be  incon- 
sistent with  a  right  to  rescission.  There  was  not 
'*  inevitable  necessity,"  as  it  seems  to  me^  sodi 
as  was  stated  b^  Lord  Selbome  to  exist  in 
Erlanger*9  case,  obliging  them  to  continue  to  work 
and  exhaust  the  property  as  they  have  done  in  gettiag 
out  and  disposing  of  such  large  quantities  of  nitnfte 
at  the  low  prices  then  prevailing.  This  seems  to  met 
very  different  thing  from  merc^  **  keeping  the  con- 
cern going,"  which  is  all  Lord  Selbome  refers  to,  sod 
I  agree  with  the  observations  whidi  Bomer,  J.,  hse 
made  on  this  part  of  the  case. 

In  my  judgment  the  water  difficulty  has  bsea 
greatiy  exaggerated  by  the  plaintiffs.  I  think  tbe 
defendants  had  in  fact  found  a  suffident  source  of 
water  for  all  possible  needs  of  the  ofictna,  and  jiad 
connected  it  therewith  by  adequate  system  of  pipes 
with  the  necessary  pumps.  I  think  the  failure  sad 
intermittent  character  of  the  supply  after  the  30th  of 
June  was  largdy  due  to  temporary  oaoses  and  to  bed 
management  of  the  pumps  and  wdls,  and  thou^  t 
large  sum  was  spent  by  tiie  syndicate  in  remedpg 
it,  I  think  the  greater  part  of  this  expense  nugbt 
have  been  savea  had  the  management  been  mors 
skilful.  It  is  a  remarkable  fact  that  this  groond 
of  complaint  was  not  even  mentioned  in  the 
report  of  the  dissentient  directors,  and  first  took 
shape  after  the  case  had  got  into  the  hands  d 
counsd.  The  defect,  such  as  it  is,  was  capable  of 
certein  remedy,  and  was  in  fact  oompletdy  remedied, 
and  even  if  it  formed  an  adequate  ground  of  resdssioD, 
I  do  not  think  it  created  such  an  emer|;enGy  as  tbA 
directors  were  debarred  from  dealing  with  on  tbar 
own  reeponsibility  without  taking  counsd  with  tbe 
shareholders.  The  like  observations  apply  stall  moie 
strongly  to  the  case  of  the  maquina. 

For  tiie  reasons  I  have  already  given  I  think  there 
was  no  incapadty  in  the  directors  by  reason  of  their 
dual  relations  to  guide  their  conduct  by  the  plsis 
rules  of  common  sense  as  business  men  ma-waging  i 
commercial  underteking,  and  I  think  when  the  right 
of  such  companies  to  exist  and  carry  out  the  purpose 
of  their  creation  according  to  the  conditions  of 
their  constitution  is  admitted,  it  would  be  unwise 
to  lay  down  a  standard  of  duty  which  would  mike 
it  a  practical  impossibility  to  manage  the  under- 
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Thomas  v.  Gobpocation  op  Dxtonpobt. 


OouBT  OP  Appeal. 


tmkjoMg  upon  ordinary  baainen  lines.  The  fact 
thmt  there  are  conflictiog  interests  is,  of  courde, 
»  mott  important  factor  in  forming  a  jadgmfnt 
whetber  tbey  acted  honestly  and  with  due  care  in 
any  giTen  case,  but  it  does  not  destrov  their  power  of 
aofing  on  their  own  responsibility  without  oonsnlting 
the  alisreholders,  or  nuuce  their  acts  Yoidable  at  the 
inrftaiice  of  the  company. 

It  being  impossiDle,  therefore,  to  grant  rescission 
against  the  syndicate,  it  remains  to  consider  the  ques- 
tion of  the  liability  of  the  directors. 

Applying  the  principles  above  stated,  we  have  to 
deal  with  a  company  legall^r  constituted  with  a  board 
who  by  the  artidles  can  bind  tiie  company  by  acts 
done  within  their  powers  although  they  are  not 
indepeDdent  These  are  the  directors  by  whose  acts 
the  company  and  every  member  thereof  have  agreed 
to  be  bound.  It  seems  to  me  that  such  directois 
were  fixed  with  the  duty  of  exercising  their  discretion 
within  the  defined  limits  honestly  ana  with  reasonable 
care  when  they  sealed  the  contract.  It  is  said  they 
ought  to  have  made  further  investigations  before 
doing  so.  I  think  the  true  question  is,  '*  Having 
regard  to  their  knowledge  and  information  did  they 
act  fiurlyand  with  reasonable  care  in  not  making 
further  investigations  P  "  Dishonesiy,  as  I  have  said; 
is  not  suggested,  and  I  am  satisfied  that  they  did 
reasonably  believe  they  had  quite  sufiBicient  informa- 
tiou  to  justify  them  in  the  interest  of  the  plaintiff 
company  in  soding  the  contract.  > 

But  it  is  said:  "Having  signed  the  contract  they 
ooghtto  have  rescisded  as  soon  as  they  learnt  the 
fasts  as  to  the  water  and  the  maquioa."  Here  again 
I  tiiink  their  conduct  is  to  be  tried  by  the  pame 
standard,  and  the  question  to  be  answered  is  :  *'  Did 
they  honestly  and  exercising  reasonable  care  come  to 
the  conclusion  that  it  would  be  wise  in  the  intereHt  of 
the  company  to  hold  to  the  contract  and  insist  upon 
the  represent^ons  being  made  good?"  I  catmot 
doubt  that  they  thought  and  had  good  grounds  for 
thinking  that  they  were  acting  in  the  best  interests 
of  the  company  in  doing  as  they  did.  I  do  not  refer 
to  the  facts,  which  are  fully  stated  on  this  part  of 
the  case  by  Bomer,  J.,  with  whose  observations  upon 
them  I  entirely  agree.  I  think  also  that  evcu  if 
there  was  a  breach  of  duty  on  their  part  in  not  con- 
mltingthe  shareholders,  Mr.  Farwell  was  right  in 
eootending  that  no  damages  other  than  nominal  could 
he  recovered.  As  regards  the  other  points  raised  on 
the  ^ipeal  I  desire  to  adopt  the  conclusions  and 
naions  of  Bomer,  J.,  in  whose  opinion  on  the  whole 
<ase  I  tfaorooghly  concur. 

SoHoitors,  Slaughter  &  May;  Budd,  Johnson,  & 
Jedsi ;  Blunt  &  Co. 


Nov.  2. 


Prom  Q.  B.  Div.  \ 

(LordBossellof  Killowen,  G.J.,  ( 

sad  A.  L.  Smith  and  Yaughan  I 

WiQiams,  L.JJ.)  ; 

Thomas  v.  Cosporatiok  of  Dbvonpobt.  (a.) 

ImoI  goBemment^  Municipal  oorporaUon — Accounts — 
Elective  auditor — Municipal  accounts — Accounts  of 
wlan  sanitary  authority — Bemuneration  of  auditor — 
Duty  of  auditor — Municipal  Corporations  Act,  1882 
(45*46  Vict,  c  60),  ss.  25.  27  {I)— Public  Health 
Ad,  1875  (38  &  39  Vict.  c.  55),  s.  24& 

A  dedive  auditor  of  a  borough  is  not  entitled,  under 
the  Municipal  Corporations  Act,  1882,  to  any  remunera" 
Xm  fin' his  services, 

(«.)  Eeportftd  by  P.  G.  Bockkb,  Esq.,  Barrister-    I 
at-Law.  I 


The  duty  of  an  auditor  of  the  accounts  of  a  corpora- 
tion cts  urban  sanitary  authority,  under  section  246  of 
the  Public  Health  Act,  1876,  is  not  confined  to  a  mere 
examination  of  vouchers,  but  extends  to  the  consideration 
whether  any  of  the  payments  which  have  been  made,  are 
illegal  or  improper. 

Appeal  from  the  judgment  of  Phillimore,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  against  the  corporation  of 
the  borough  of  Devonport  to  recover  the  sum  of  £405 
as  remuneration  for  services  rendered  by  the  plaintiff 
in  auditing  the  accounts  of  the  corporation  during 
several  years.  The  plaintiff  was  one  of  the  elective 
auditors  of  the  borough,  having  been  elected  to  the 
office  by  the  burgesses  under  section  2b,  sub-section  1, 
of  the  Municipal  Corporations  Act,  1882.  The 
plaintiff  claimed  remuneration  for  auditing  two  sets  of 
accounts — viz.,  the  municipal  accounts,  and  the 
accounts  of  the  corporation  in  its  character  as  urban 
sanitary  authority  of  the  borough. 

By  section  27,  sub-section  1,  of  the  Municipal  Cor- 
X)orations  Act,  1882,  **the  treasurer"  of  the  bdrough 
**  shall  within  one  month  from  the  date  to  which  he  is 
required  to  make  up  bis  accounts  in  each  half-year, 
submit  them,  with  the  necessary  vouchers  and  papers, 
to  the  borough  auditors,  and  they  shall  audit  them.*' 

By  section  246  of  the  Public  Health  Act,  1876, 
"  Where  an  urban  authority  are  the  council  of  a 
borough,  the  accounts  of  the  receipts  and  expendi- 
ture under  this  Act  of  such  authority  shall  be  audited 
and  examined  by  the  auditors  of  the  borough,  and 
shall  be  published  in  like  manner  and  at  the  same 
time  as  the  municipal  accounts,  and  the  auditor  shall 
proceed  with  the  audit  after  like  notice  and  in  like 
manner,  shall  have  like  powers  and  authorities,  and 
perform  like  duties  as  in  the  case  of  auditing  the 
municipal  accounts.  Each  of  such  auditors  shall  in 
respect  of  each  audit  be  pud  such  reasonable 
remuneration,  not  being  less  than  t«70  guineas  for 
every  day  in  which  they  are  employed  in  such  audit, 
as  such  authority  from  time  to  time  appoint.*' 

The  defendants  denied  that  the  plaintiff  was 
entitled  in  the  absence  of  express  agreement  to  any 
remuneration  for  auditing  the  municipal  accounts, 
and  they  paid  into  court  the  simi  of  £34,  which  they 
said  was  sufficient  remuneration  for  auditing  the 
urban  sanitary  authority  accounts.  This  sum  was 
calculated  at  the  rate  of  two  guineas  a  day,  allowiog 
four  days  for  each  half-jrearly  audit 

Phillimore,  J.,  gave  judgment  for  the  defendants. 
He  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  any  payment  as  elective  auditor  under  the 
Municipal  Corporations  Act,  and  that  the  sum  paid 
into  court  was  sufficient  remuneration  for  auditing 
the  accounts  of  the  municipal  corporation  as  urban 
sanitary  authority.  He  thought  that  the  audit  of  the 
urban  sanitary  authority  accounts  was  a  strictly 
limited  one,  and  was  not  an  audit  of  the  doings  of  the 
various  committees  of  the  corporation,  but  was  simply 
an  audit  of  the  accounts  of  the  treasurer  of  the  urban 
sanitary  authority. 

The  plaintiff  appealed. 

Macaskie,  for  the  plaintiff. — ^The  Municipal  Cor- 
porations Act  does  not  expressly  provide  for  any 
remuneration  being  paid  to  an  elective  auditor.  But 
section  12,  sub- section  1,  which  disqualifies  any 
person  for  being  a  councillor,  if  ''he  is  an  elective 
auditor  or  a  revising  assessor,  or  holds  any  office  or 
place  of  profit  ...  in  the  gift  or  disposal  of 
the  councU,"  seems  to  show  that  the  Legislature 
contemplated  that  an  elective  auditor  should  be  a 
salaried  official.  [He  referred  also  to  sections  15, 18, 
25,  26,  27,  139,  140,  141,  142,  and  Schedule  V.] 
With  regard  to  the  urban  sanitary  authority  accounts 
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the  learned  judge  misconoeiyed  the  natare  of  aa 
audit  under  sections  246  and  247  of  the  Public  Health 
Act,  1875.  He  thought  that  the  duty  of  auditors 
was  merely  to  take  the  treasurer's  account  and 
examine  the  vouchers.  But  it  is  the  duty  of  an 
auditor  to  see  that  each  item  of  expenditure  has  been 
legally  expended.  The  plaintiff  took  this  wider  view 
of  his  duty,  and  it  was  impossible  for  him  to  get 
through  the  work  in  four  days. 

Duke,  Q,C.,  and  J.  A,  Hawke,  for  the  defendants. 

Lord  Russell  of  Killowbn,  O.J.— With  regard 
to  the  accounts  of  the  corporation  as  such,  there  is  no 
shadow  of  reason  for  suggesting  that  the  plaintiff  is 
entitled  to  any  remuneration  for  his  services  as  an 
elective  auditor.  The  Municipal  Corporations  Act, 
1882,  by  section  140,  and  Schedule  V.,  provides  what 
payments  may  be  made  out  of  the  borough  fund. 
But  nothing  is  said  as  to  any  remuneration  to  be  paid 
to  an  elective  auditor.  And  the  plaintiff  is  not  in  a 
position  to  claim,  and  in  fact  does  not  claim,  any 
remuneration  as  a  servant  of  the  corporation. 

With  regard  to  the  auditing  of  the  accounts  of  the 
corporation  as  urban  sanitary  authority,  the  plaintiff 
is  entitied,  under  section  246  of  the  Public  Health 
Act,  1875,  to  remuneration  at  the  rate  of  not  less 
than  two  guineas  a  day  during  the  time  he  is  pro- 
perly occupied  in  the  work.  I  think  the  learned 
judge  took  too  narrow  a  view  of  the  duties  of  an 
auditor  of  such  accounts.  I  do  not  assent  to  the 
proposition  that  the  sole  duty  of  an  auditor  is  to 
take  the  accounts  and  see  that  there  are  vouchers  in 
respect  of  each  payment.  That  seems  to  me  to  be  an 
incomplete  and  imperfect  view  of  an  auditor's  duties. 
In  my  opinion  an  auditor  is  justified  in  going  further 
than  that.  I  think  he  is  entitled  to  consider  whether 
payments  which  have  been  made  are  authorized  pay- 
ments, or  whether  on  the  other  hand  they  are  illegal 
or  in  any  way  improper ;  and,  if  he  shiJl  discover  any 
illegality  or  impropriety,  I  think  it  is  his  duty  to 
report  it  to  the  burgesses.  But  even  taking  that 
wider  view  of  an  au<&tor's  duties,  I  see  no  reason  for 
thinking  that  ei^ht  days  in  the  year  was  not  a 
sufficiently  long  time  for  the  plaintiff  to  take  for  the 
auditing  of  these  accounts.  I  therefore  think  that 
the  appeal  must  be  dismissed. 

A.  L.  Smith  and  Vaughan  Whjjams,  L.JJ., 
concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  W.  Lenn  WaUer. 

Solidtors  for  the  defendants,  CurUiffes  &  Daven» 
port,  for  J,  J,  E.  Venning,  Devonport. 


Aug.  2,  4, 1899. 
(a.) 


From  Chan.  Div.  \ 

(lindley,  M.B.,  Jeune,  P.,  > 

and  Bomer,  L. J.)         J 

Saittlby  v.  Wildb 
Mortgage — Redemption — Clogging  the  equity  of  redemp- 
tion— Collateral  advantage  to  mortgagee — Leaseholds 
— Covenant  for  payment  to  mortgagee  of  one-third 
of  the  profit  rent  until  the  end  of  the  term,  though 
princijjal  and  interest  paid  hef ore— Validity. 
A  mortgagee  may,  provided  the  bargain  is  not  uncon- 
scionable or  oppressive,  stiptdate  by  the  mortgage  for  a 
collateral  advantage  to  himself;  and  if  he  does  so,  there 
is  no  presumption  that  the  mortgagor  entered  into  the 
contract  under  pressure, 

(o.)  Reported  by  B.  C.  Maokbijzie,  Esq.,  Barrister- 
at-Law* 


A  covenant  in  a  mortgage  of  a  lease  thai  the  mortgagor 
will,  during  the  residue  of  the  term  {Jbesides  paying 
principal  and  interest),  pay  to  the  mortgagee  one-third  of 
the  net  profit  rental  received  from  under-tenants,  and 
provisions  that  the  relation  of  mortgagor  and  mortgagee 
shaU  continue,  though  all  principal  and  interest  mag 
have  been  paid,  do  not  amount  to  a  dog  or  ffMtr  upom 
the  equity  of  redemption,  and  are  therefore  valid. 

Decision  of  Byrne,  J.  (47  W.  R.  297),  reversed. 

Appeal  from  a  decision  of  Byrne,  J.  (47  W.  B.  297). 

On  the  23rd  of  October,  1895,  the  plaintiff,  being 
then  under-lessee  of  the  Boyalty  Theatre,  with  au 
option  to  purdiase  her  lessor's  term,  whidi  did  not 
expire  until  June,  1905,  entered  into  an  agreement 
with  the  defendant  that  he  should  lend  her  the  sam 
of  £2,000  to  enable  her  to  exercise  the  option,  and 
that  the  repayment  of  the  money  should  be  secured 
by  a  legal  mortgage  of  the  lease  so  purchased,  the 
mortgage  deed  containing  a  provision  for  payment  to 
the  ctefendants  of  one-tbird  of  the  net  profit  rents 
received  by  the  plaintiff  from  her  under-tenants  dnmig 
the  residue  of  the  term. 

The  arrangement  for  the  loan  was  carried  oat,  and 
on  the  13th  of  December,  1895,  a  deed  was  executed 
providing  for  the  repayment  of  the  £2,000  by  twenty 
equal  quarterly  payments  of  £100  each,  the  first  to 
be  made  on  the  25th  of  December,  1895,  so  that  the 
whole  debt  would  be  paid  off  in  1900;  and  also 
providing  for  the  payment  of  interest  at  6  per  cent 
on  the  amount  from  time  to  time  due,  and  farther 
that  the  plaintiff  would  during  the  residue  of  the 
term  pay  to  the  defendant  one- third  of  the  net 
profit  rents,  as  and  when  received  by  her. 

By  the  same  deed  the  plaintiff  demised  the  premisei 
to  tne  defendant  for  the  residue  of  the  term,  except 
the  last  day,  subject  to  subdstinff  tenancies. 

The  deed  contained  a  proviso  for  redemption  upon 
payment  by  the  plaintiff  of  the  £2,000  and  interast, 
and  all  the  other  moneys  thereinbefore  covenanted 
by  her  to  be  pcud,  and  a  provision  that  the  defendant 
would  not  call  in  the  loan  if  the  instalments  and  th« 
interest  were  paid  within  thirty  days  after  they 
became  due,  and  if  the  covenants  on  the  plaintiff's 
part  were  duly  observed  by  the  plaintiff. 

The  deed  further  contained  divers  other  provisions. 

On  the  20th  of  August,  1897,  there  was  owing  to 
the  defendant  for  instalments  a  sum  of  £350. 

The  defendant  then  served  on  the  plaintiff  a  notice 
which  required  her  to  pay  off  within  three  calendsr 
months  the  principal  moneys  and  interest  owing  to 
him  on  the  mortgage,  and  which  stated  that  in 
default  of  such  payment  he  intended  to  sell  the 
premises.  The  notice  also  required  tihe  plaintiff  to 
pay  the  instalments  and  interest  then  due  to  bim, 
stating  that  in  default  he  would  go  into  possession 
and  appoint  a  receiver. 

On  tne  same  day  the  plaintiff  paid  the  arrears  ol 
instalments  and  offered  to  pay  the  arrears  of  interest, 
which  were  in  fact  paid  at  a  later  date. 

The  defendant  afterwards  wished  to  withdraw  the 
notice,  but  the  plsdntiff  refused  to  allow  this,  and 

Skve  ike  defendant  notice  of  her  intention  to  pay  off 
e  balance  of  the  £2,000  and  the  interest,  wwch  ike 
alleged  to  be  all  that  was  legally  due  by  her  to  th(> 
defendant.  The  defendant  refused  to  accept  this 
offer,  and  the  plaintiff  then  commenced  the  present 
action  against  him  for  reden^tion  on  payment  off  of 
the  £2,000  and  interest,  ^e  defendant  counter- 
claimed  that  for  the  residue  of  the  term,  notwith- 
standing payment  by  the  plaintiff  of  the  prindptl 
and  interest,  he  was  entitied  to  hold  the  mortgsgtd 
property  as  security  for  payment  of  one-third  of  the 
net  profit  rental  until  the  end  of  the  term. 

Byrne,  J.,  gave  judgment  for  the  plaintiff  on  both 
daim  and  oounterdaim,  and  the  defendant  appealed. 
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Court  of  Appbal. 


Santlby  v.  Wildb. 


Court  of  Appbal. 


T.  B.  Hughes,  Q.  C,  and  R.  J.  Parker,  for  th«  appeal, 
died  Biggs  ▼.  HoddinoU,  47  W.  R.  84,  [1898]  2  Ch.  307. 

jFpc,  O.C,  and  .4.  d  B.  T&rrelL  for  the  plaintiff, 
dted  /am«  v.  Kerr,  37  W.  E.  279,  40  Ch.  D.  449 ; 
Mainland  y.  Upjohn,  37  W.  E.  411,  41  Ch.  D.  126; 
Marquess  of  Northampton  ▼.  Pollock,  39  W.  B.  66,  45 
Ch.  D.  190 ;  Salt  y.  Marqiiess  of  Northampton.  40 
W.  E.  529,  [1892]  A.  C.  1 ;  Jennings  v.  Ward,  2  Vern. 
620;  and  Fearnside  v.  Flint,  31  W.  E.  318,  22  Ch.  D. 
579. 


No  nply  was  called  for. 

Aug.  4. — LiHDLBY,  M.E. — The  question  raised  on 
this  appeal  ia  a  very  important  one,  and  I  do  not 
profeM  to  be  able  to  decide  it  on  any  principle  which 
will  be  in  harmony  with  all  the  cases.  In  fact,  I  d') 
not  believe  that  any  principle  can  be  enimdated  which 
will  be  in  harmony  with  them  all;  but  the  true 
principle  running  through  them  all  is  not  very  difficult 
to  discover,  and  I  think  that  it  can  be  applied  so  as  to 
do  justice  in  this  case,  and  in  all  other  cases  on  the 
snbject  which  are  likely  to  arise.  The  principle  is 
this,  that  a  mortgage  is  a  conveyance  of  land,  or  an 
sngnniAnt  of  chattels,  as  a  security  for  the 
payment  of  a  debt  or  the  discharge  of  some  other 
obUgation  for  which  it  is  given.  This  is  the  idea 
of  a  mortgage,  and  the  security  is  redeemable  on  the 
payment  or  discharge  of  such  debt  or  obligation, 
any  provision  which  it  may  contain  to  the  contrary 
notwithstanding.  That,  in  my  opinion,  is  the 
lav.  Any  provision  inserted  in  a  mortgage  for  the 
purpose  of  preventing  redemption  on  payment  or 
performance  of  the  debt  or  obligation  for  which  the 
aecority  was  given,  is  what  is  meant  by  a  clog  or 
fetter  npon  the  equity  of  redemption,  and  that  is 
void.  It  follows  from  this  that  ''once  a  mortgage, 
aliTftys  a  mortgage,"  but  I  do  not  understand  that 
this  principle  involves  the  further  principle  that  the 
debt  or  obligatiou,  the  payment  or  performauce 
of  which  is  to  be  secured,  whatever  may  be  its 
nstore  or  its  amount,  is  a  clog  or  fetter  within 
the  mevning  of  the  rule :  see  Powell  on  Mort- 
gages (6th  ed.).  vol.  1,  ch.  6,  pp.  116  et  seq,  (**  How 
a  Mortgage  is  Considered  in  Equity").  The 
right  to  redeem  is  not  a  personal  right,  but  an 
equitable  estate  or  interest  in  the  property  mort- 
gaged. A  dog  or  fetter  means  something  which  is 
ixKODsistent  with  the  idea  of  a  security ;  something 
which  would  be  a  repugnant  condition.  If  I  convey 
land  in  fee  simple,  subject  to  a  restraint  on  aliena- 
lioo,  that  is  a  repugnant  condition.  So  if  I  give  a 
mortgage  with  a  condition  that  I  am  not  to  r^eem, 
that  is  a  repugnant  condition,  and  that  is  a  clog  on 
the  equity  of  redemption.  Ttie  courts  of  equity  have 
fought  for  years  to  maintain  Uie  doctrine  that  a 
Kcurity  is  redeemable  on  the  performance  of  the 
obligation  for  which  it  was  given.  If  that  obligation 
18  the  payment  of  a  debt,  the  security  is  redeemable 
on  the  payment  of  that  debt.  That,  in  my  opinion, 
is  the  true  principle  applicable  to  all  the  cases  on  the 
mhject,  and  that  is  what  is  meant  when  it  is  said 
that  there  must  not  be  any  clog  or  fetter  upon  the 
equity  of  redemption. 

If  that  is  the  tme  principle,  this  mortgage  does  not 
iofrmge  it  at  all,  for  this  mortgage  does  not  impose 
any  such  dog  or  fetter  upon  the  equity  of  redemp- 
^i<BL  Of  course,  in  any  particular  case,  Uie  debt 
cf  obligation  itself  may  be  impeachable  on  the 
pound  of  fraud,  oppression,  or  over-reaching.  If 
that  were  so  the  debt  or  obligation  would  to  that 
^^tent  be  tainted  and  invalid ;  but,  apart  from  that, 
the  mle  of  equity  on  the  subject  is  simply  that 
™«ctlyyou  get  a  security  for  a  debt  or  obligation, 
wat  security  can  be  redeemed  on  the  payment  of  the 
debt  or  the  performance  of  the  obligation.    Let  us. 


then ,  see  what  the  contract  here  is.  It  is  not  suggested 
that  there  has  been  any  fraud,  undue  influence,  over- 
reaching, or  hard  bargaining.  Tae  plaintiff  had  a 
lease  of  a  theatre,  subject  to  the  payment  of  a  certain 
rent  and  to  certain  covenants.  She  wanted  to  carry  on 
the  theatre,  and  for  that  purpose  to  extend  the  term,  and 
she  also  wanted  to  borrow  a  sum  of  £2,000  to  enable 
her  todo  this.  The  security  for  the  loau,  it  was  arranged, 
was  to  be  the  lease,  which  was,  in  all  probabiUty, 
utterly  insufficient.  A  security  of  that  kind  is  always 
a  shaky  security.  The  lender  took  that  view.  He  said 
that  he  would  lend  the  money,  and  that  the  plaintiff 
might  have  five  years  to  repay  it.  It  was  quite 
consistent  with  that  proviuon  that  he  should  further 
stipulate  that  the  plaintiff  must  pay  him  a  sum  equal 
to  one-third  part  of  the  clear  net  profit  rents  which 
she  should  derive  from ,  the  lease.  What  was  the 
lender's  real  position  ?  It  is  obvious  that  his  security 
depended  not  only  on  the  solvency  of  the  plaintiff, 
but  also  on  the  success  of  the  theatre.  That  was  the 
kind  of  security  which  was  offered  by  the  plaintiff, 
and  a  sum  of  £2,000  was  lent  upon  that  security. 
[His  lordship  then  referred  to  the  covenants  by  the 
mortgagee  in  the  mortga;2[e,  and  to  the  proviso  for 
redemption,  and  continued :]  That  means  this,  th%t 
this  lease  is  assigned  to  the  mortgagee  by  the 
mortgagor  as  eoourity  not  ouly  for  the  payment 
of  the  sum  of  £2,000  and  interest,  but  also  for 
the  p<iyment  of  the  one- third  of  the  net  profit  rents 
to  the  end  of  the  term.  If  I  am  right  in  the  principle 
which  I  have  laid  down,  that  does  not  clog  the 
right  of  redemption  on  the  performance  of  the 
obligation  for  which  the  security  was  given.  It  is 
said  that  that  is  not  good  law;  but  that  is  said  because 
the  true  principle  underlying  the  statement  that  there 
must  be  no  clog  or  fetter  on  the  equity  of  redemption 
has  been  lost  sight  of.  The  contract  between  the 
parties  being  this,  the  plaintiff  says  that  she  will 
pay  off  the  balance  of  the  £2,000  and  interest,  and 
she  asks  to  have  back  the  lease  and  to  havd  the 
covenant  to  pay  the  defendant  one- third  of  the  profit 
rents  put  an  end  to.  Having  given  that  notice,  she 
says  that  her  obligation  is  at  an  end.  The  mortgagee 
dedines  to  accept  that  proposal.  He  says  that  that 
is  not  the  bargain  which  was  made  between  the 
parties,  and  that  the  plaintiff  cannot  redeem  on  those 
terms.  He  admits  that  she  may  pay  off  the  £2,000 
and  interest,  but  contends  that  even  if  she  does  that, 
she  must  still  continue  to  pay  the  one- third  of  the 
profit  rents.  On  principle  I  think  that  is  right;  it 
follows  from  what  I  hav<*  already  said.  That  is  the 
bargain  which  was  made,  and  there  has  been 
no  oppression,  and  there  is  no  reasonable  le^al 
ground  for  relieving  the  plaintiff  of  the  obligation 
which  she  undertook.  As  to  the  obligation  or  the 
right  to  pay  off  the  balance  of  the  £2,000,  the 
defendant  has  by  giving  notice  and  calling  it  in 
given  the  petitioner  a  right  which  she  would  not 
otherwise  have  had.  If  she  chooses  to  redeem  and  to 
pay  off  the  £2,000  and  interest,  she  can  do  so ;  but  I 
understand  that  she  does  not  wish  to  do  that  imless 
she  can  get  rid  of  the  whole  thing. 

The  result  is,  that  the  notice  of  appeal  is  in  substance 
right,  but  the  order  of  this  court  should  be  prefaced 
with  the  statement  that  the  plaintiff  does  not  desire  to 
pay  off  the  £2,000  and  interest.  The  action  will  be 
dismissed  with  costs,  and  on  the  counterclaim  there 
will  be  the  declaration  which  the  defendant  asks  for. 
There  must  be  an  account  of  what  is  due  on  the 
security  from  the  plaintiff  to  the  defendant.  On 
the  whole,  we  have  endeavoured  to  sweep  away  the 
fetters  which  are  not  imposed  upon  us  by  any 
equitable  principle,  but  which,  through  forgetting  the 
true  nature  of  the  principle  that  governs  a  case  of 
thus  kind,  have  been  thought  to  be  imposed  upon  us. 
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High  Coubt. 


Jextne,  p. — I  am  of  the  same  opinion.  The  case 
comes  within  the  decision  in  Biggs  v.  HoddinoU. 
There  is  so  doubt,  ip  my  judgment,  what  the  bargain 
was,  and  that  it  was  a  reasonable  bargain.  There  is 
nothing  more  reasonable  than  that  a  person  lending 
money  on  the  security  of  a  theatrical  business  should 
stipulate  not  only  for  the  repayment  of  the  sum  lent 
and  interest,  but  also  for  a  share  in  the  profits  which 
may  arise  from  the  business.  If  the  business  be  a  success 
there  will  be  a  likelihood  of  his  being  repaid ;  if  it 
fails  he  will  probaby  lose  his  money.  Are  we  to  say 
that  such  an  arrangement  is  bad  P  We  can  only  do 
so  if  we  hold  that  in  a  mortgage  transaction  the 
mortgagee  can  have  no  collateral  advantage.  If  we 
were  to  go  so  far  as  that,  it  would  cover  such  a  case 
as  Bigga  v.  HoddinoU.  In  Biggs  v.  HoddinoU  there 
was  an  additional  or  collateral  advantage  to  the 
mortgagee  outside  the  mortgage.  The  mortgagee  of  a 
public-house  had  stipulated  for  a  collateral  advantage 
to  himself  as  regards  the  sale  of  malt  liquors,  and  it 
was  felt  that  it  was  necessary  to  press  the  case  so  far 
as  to  say  that  there  could  be  no  such  bargain,  and 
that  was  precisely  the  proposition  which  the  court 
rejected.  It  was  rejected  not  oaly  by  the  Master  of 
the  Bolls,  but  also  b;^  Ghitty,  L.  J.,  and  Collins,  L.J., 
who  laid  down  that  it  was  not  good  law  to  say  that 
a  mortgagee  could  get  no  collateral  advantage  from 
the  mortgage  as  part  of  the  security,  Another 
decision  to  the  same  effect  is  PoUer  v.  Edwards^  6 
W.  B.  407,  which  was  referred  to  by  Kay,  J.,  in 
Mainland  v.  Upfokn  as  being  the  first  decision, 
which  broke  into  the  series  of  cases  which  laid  down 
the  contrary  principle.  That  case  decided  that 
though  a  mort^gee  lent  £700  only,  he  might  bargain 
that  the  mortgage  should  stand  as  security  for  £1 .000 
— that  is,  that  the  mortgagee  might,  notwithstanding 
the  sum  lent,  insist  on  the  payment  of  the  larger  sum 
as  a  condition  of  redemption.  Such  a  stipulation  is 
not  really  a  clog  or  fetter  on  the  equity  of  redemption, 
as  the  eqaity  of  redemption  only  arises  upon  the  per- 
formance of  the  whole  of  what  has  been  undertaken. 

Therefore  it  comes  back  to  this.  What  was  the 
bargain  P  On  what  event  was  the  equity  of  redemp- 
tion to  arise  P  It  arises  in  this  case  when  not  only  the 
money  actually  lent  has  been  paid,  but  when  the  share 
of  profit  rents  has  been  paid  alsoP  When  we  see 
that,  we  see  that  the  case  is  covered  by  Biggs  v. 
HoddinoU  and  PoUer  v.  Edivards,  for  there  is  no  hard- 
ship or  oppression  here. 

Eomer,  L.J. — I  agree,  and  I  will  add  a  few  words 
as  the  case  i%  important.  Before  Biggs  v.  HoddinoU 
there  was,  no  doubt,  considerable  obscurity  as  to  the 
extent  of  the  rule  in  equity  with  regard  to  contracts 
between  mortgagors  and  mortgagees.  It  was  pointed 
out  in  that  case  that  certain  observations  of  the 
judges  in  particular  cases  which  had  been  previously 
more  or  less  looked  upon  as  laying  down  that  a  mort- 
gagee oould  not  stipulate  for  any  collateral  advantage 
went  too  far,  ana  must  be  treated  as  no  longer 
representing  the  law.  I  refer  in  particular  to  the 
observations  of  Trevor,  J,,  in  Jennings  v.  Ward^ 
and  of  Haigreave,  J.,  in  In  re  Edwards^  Estate, 
11  Ir.  Ch.  Bep.  367.  and  to  the  observations  of  other 
judges  in  cases  referred  to  by  Kay,  J.,  in  James  v. 
Kerr  and  Mainland  v.  Upjohn.  I  take  it  that 
it  has  now  been  clearly  established,  first,  that 
there  is  no  such  principle  as  has  been  stated  that  a 
mortgagee  shall  not  stipulate  for  any  collateral  ad- 
vantage for  himself.  He  may  so  stipulate,  and  if  he 
does,  nothing  can  be  said  against  it ;  and  he  can 
obtain  a  collateral  advantage  and  can  enforce  it,  it 
always  being  understood  that  the  bargain  must  not 
be  imconscionable  or  oppressive.  Secondly,  I  take  it 
also  to  be  clear  that  there  is  now  no  such  principle  as 


,   that    where    the    moitgaffee   bM 

stipulated  for  a  collateral  advantage  as  a  ooiulition  of 
the  loan  the  presumption  is  that  the  advantage  bM 
been  obtained  or  the  contract  made  under  praasoia 
There  is  no  suc^  presumption,  but  each  case  must  be 
determined  on  its  own  drcumstanoes,  and  the  oomt 
must  look  into  the  drcumstanoes  of  each  case  and  we 
whether  the  bargain  is  unconscionable  or  oppressive. 

These  prindpks  are  now  established  by  Bigp^. 
HoddinoU,  and  I  a^ee  with  the  other  members  of  the 
court  that  the  decision  of  Byrne,  J.,  cannot  be  sni- 
tained,  though  I  can  well  understand  how  he,  as  t 
judge  of  first  instance,  may  have  thought  himself 
bound  to  come  to  the  conclusion  which  he  did. 

Appeal  alloujed. 

Solicitors,  Page  &  Scorer ;  Fladgate  dt  Co, 


Nov.  1,  8, 


Sigf)  (Sourt  of  Wwtiu. 

Chan.  Div.  ) 
Stirling,  J.  j 

Salton  v.  "Sew  Beeston  Cycle  Co.  (o.)  i 
Solicitor— Principal  and  agent— Revocation  o/authoriif 
hy  dissolution  of  defendant  company — Notice  ofrtwA- 
tion —Liability  of  solicitor  to  pay  plaintiff's  costs- 
Companies  Act,  1862,  s.  143. 

A  company  had  been  dissolved  by  reason  of  the  expira' 
Won  of  three  months  from  the  registration  of  the  rdw% 
made  by  the  voluntary  liquidator,  to  the  Regisirar  of 
Joint-Stock  Companies  under  section  143  of  the  Com- 
panies Act,  1862. 

Siibsequent  to  the  dissolution  of  the  company,  an  adion 
against  the  company,  which  had  been  commenced  hefort 
the  dissolution,  came  on  for  trial.  On  the  16^  of 
March,  the  day  of  the  trial,  the  solicitor  of  the  companjf 
was  informed  that  the  final  meeting  had  taken  pUue,  bvt 
he  did  not  use  due  diligence  to  ascertain  whether  ^ 
company  was  dissolved.  Judgment  was  given  against 
the  company. 

Held,  that  the  solicitor  of  the  company  was  liable  (o 
pay  costs  as  from  the  I6th  of  March, 

Whiteley  Exerciser  (Limited)  v.  Gamage,  47  W.  B, 
296,  [1898]  2  Ch.  405,  distinguished. 

Motion. 

This  was  a  motion  on  behalf  of  the  nlaintiff  askmg 
that  the  proceedings  in  the  action  might  be  set  aside 
as  from  the  12th  of  November,  1898,  the  date  of  tiie 
dissolution  of  the  defendant  company,  and  that  the 
solicitor  for  the  defendant  company  might  be  ordered 
to  pay  the  costs  of  those  proceedings. 

The  writ  in  the  action  was  issued  on  the  25th  oi 
February,  1898,  and  on  the  4th  of  March  an  cHPF^bi^ 
ance  was  entered  on  behalf  of  the  company.  On  the 
17^  of  Mardi  the  statement  of  daim  was  ddiTerad, 
on  the  13th  of  April  the  defence  was  pat  in,  on  the 
18th  of  April  the  reply  was  ddivered,  and  on  the 
20th  of  April  the  action  was  set  down  for  trial*  Oa 
the  18th  of  November  the  statement  of  daim  wa^ 
amended,  and  on  the  9fch  of  December  the  dafeoce 
was  amended;  on  the  1st  of  February,  1899,  the 
defence  was  re-amended,  and  on  the  14th  of  February 
an  order  for  particulars  was  made.  The  action  wss 
tried  on  the  16th  of  March,  and  on  the  23rd  of  March, 
1899,  judgment  was  giyen  for  the  plaintiff  against  the 
defendant  company  lor  £566  13s.  4d.  and  oosts:  47 
W.  B.  462,  [1899]  1  Ch.  775. 

(a.)  Eeported  by  Paul  StbioklaOT),  Esq.,  Batristar- 
at-Law. 
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HighOoubt. 


Salton  V,  Nbw  Bbbston  Oyole  Co. 


High  Court. 


Whfln  the  plaintiff  oame  to  enforce  his  jadgment  it 
WM  dieoovend  that  the  oompany  had  been  dissolved 
on  tlie  12th  of  NoTember,  1898 ;  henoa  the  present 
motioii. 

At  the  extraordinary  general  meetings  of  the 
oompany  held  on  the  14th  of  October  and  the  2nd  of 
Koyember,  1897,  resolutions  were  passed  for  the 
▼olnntaiy  winding-ap  of  the  company,  and  a  Mr. 
Geom  Henry  Sharp  was  appointed  liquidator,  and 
was  directed  to  carry  into  effect  two  contracts  for  the 
sale  of  the  assets  of  the  defendant  company  to  two 
new  companies  proposed  to  be  formed.  One  of  these 
new  oompanies  was  the  Beeston  Oyde  Co.,  which 
took  OTer  certain  assets  and  liabilities  of  the  defendant 
oompany  (including  the  liabDity  to  the  plaintiff  which 
18  the  sabject  of  the  present  action),  and  by  the 
agreement  that  company  was  authorized  to  defend  in 
thie  name  of  the  defendant  company  all  actions 
lifought  against  it  with  reference  to  the  liabilities  so 
taken  OTer. 

On  the  26th  of  February,  1898,  the  writ  in  this 
action  was  left  by  the  liquidator  of  the  defendant 
company,  or  by  his  direction,  with  the  solicitor  of  the 
Beeston  Cyole  Co.,  with  instructions  to  attend  to  it. 
The  solicitor  thereupon  broaght  the  matter  before 
the  directors  of  the  Beeston  Cycle  Co.,  and  appeared 
to  tibe  ^  writ  and  defended  the  action  by  their 
mstmotions. 

The  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s. 
142,  provides  that  the  liquidator,  on  the  conclusion  of 
a  winding  up,  shall  make  up  an  account  and  hold  a 
general  meenng  of  the  company. 

fieotion  143 :  "  The  liquidators  shall  make  a  return  to 
^  registrar  of  such  meeting  having  been  held,  and  of 
the  date  at  which  the  same  was  held,  and  on  the 
eipiration  of  three  months  from  the  date  of  the 
registration  of  such  return,  the  company  shall  be 
deemed  to  be  dissolved.'* 

i/mib'ns,  (^.C,  and  T.  L.  Wilkinson^  for  the  motion, 
contended  that  the  plaintiff  was  damnified  by  the 
sdidior  having  used  the  defendant's  name  without 
authority. 

Tbey  referred  to  Qeiliger  v.  Gihhs,  45  W.  B.  315, 
[1897]  1  Ch.  479 ;  In  re  Gray,  Gray  v.  Colei,  65 
LbT.  fiep.  743. 

U^jchn^  Q,0,^  and  Younger ^  for  the  solicitor. — 
There  was  complete  authority.  The  plaintiff  had 
luflBared  no  damage,  and  there  had  been  no  fruitless 
proceedings  or  waste  of  time.  The  plaintiff  got  a 
final  judgment  binding  on  the  old  company. 

They  referred  to  Whitehy  Exerci$er  {Limited)  v. 
Oamage,  47  W.  B.  296,  [1898]  2  Ch.  405;  Orookhaven 
Mining  Oo.^  15  W.  B.  28,  L.  B.  3  Eq.  69;  Cumber 
V.  Wane^  Smith's  L.  C.  (10th  ed^.  vol.  1,  325; 
E.  8.  C,  ord.  17,  r.  4 ;  Reynolda  v.  Howell,  22  W.  B. 
18,  L.  B.  3  Q.  B.  398 ;  Smout  v.  Ilbery,  10  M.  & 
W.  1 ;  Wade  v.  Kee/e,  L.  B.  Ir.  22  Q.  B.  154 ;  La 
Cmnpagnie  de  MayviUe  v.  WhiOey,  44  W.  B.  568, 
[1896]  1  Ch.  788;  Newhiggin-hy'the-Bea  Qa$  Co.  v. 
ArmOanmg^  28  W.  B.  217,  13  Ch.  D.  310;  Nuraev. 
Dwmford,  28  W.  B.  145,  13  Cb.  D.  764. 

•TiniJb'iis,  Q.(7.,  referred  to  In  re  London  and  Cale- 
donian Marine  Insurance  Co,^  27  W.  B.  713,  11 
Ch.  D.  140. 

SnsLiHO,  J.,  after  stating  the  facts,  continued: 
It  was  not  disputed  that  the  solicitor  had  authority 
to  appear  and  defend  the  action  down  to  the  12th  of 
Kbvember,  1898;  but  it  is  contended  that  his 
anthority  terminated  on  that  day.  It  appears  that 
on  the  25th  of  July,  1898,  the  liquidator  held  a  final 
meeting  pursoant  to  section  142  of  the  Ck>mpanies 
Act>  1862,  and  made  a  return  of  the  meeting  to  the 
r^gistmr  on  the  4tb  of  August,  and  that  such  return 


was  regbtered  on  the  12th  of  August,  and  con- 
sequently that  the  defendant  company  was  dissolved 
by  virtue  of  the  provisions  of  section  143,  on  the  12th 
of  November,  1898. 

The  solicitor  swears  that  he  did  not  know  of  the 
final  meeting  being  called  until  the  16th  of  March, 
1899,  the  day  of  the  trial,  when  he  was  for  the  first 
time  informed  of  it  by  the  secretary  of  the  Beeston 
Cycle  Co.  The  learned  junior  counsel  who  appeared 
for  the  solicitor  on  this  motion  stated  iu  court  (and  I 
implicitly  accepted  the  statement)  that  the  secretary 
gave  this  infonnation  at  a  conference  held  with  him 
immediately  before  the  trial,  that  he  inquired  whether 
the  defendant  company  had  been  actually  dissolved, 
but  was  informed  by  the  secretary  that  he  did  not 
know,  and  that  he  advised  that  no  advantage  should 
be  taken  of  the  dissolution  by  way  of  defence,  but 
that  the  action  should  be  defended  on  the  merits. 
The  course  was  adopted  and  the  action  was  tried 
without  the  learned  judge,  Cozens-Hardy,  J.,  being 
informed  of  the  position  of  the  defendant  company. 

I  do  not  quarrel  with  the  advice  given  as  to  the  defence 
of  the  action,  but  in  my  opinion  there  was  a  point  to 
which  sufficient  attention  was  not  paid — viz  ,  whether 
either  solicitor  or  counsel  had  authority  to  represent 
the  defendant  company  at  the  trial.  It  would  have 
been  easy  to  send  someone  to  examine  the  documents 
at  the  office  of  the  registrar  of  joint-stock  companies ; 
an  inspection  of  those  documents  would  have  shown 
that  the  company  was  dissolved,  and  I  think  that  the 
fact  of  the  dissolution  ought  to  have  been  mentioned 
to  the  judge,  and  his  opinion  taken  whether  the  trial 
ouR^ht  to  proceed. 

It  was  contended,  however,  that  the  judgment 
was  perfectly  valid,  mainly  on  the  autnority  of 
Whitney  Exerciser  v.  Gamage,  There  on  the  5th 
of  August,  1897,  the  plaintiff's  action  was  dismissed 
with  costs.  The  defendant  proceeded  to  tax  his 
costs,  and  the  taxing-master  made  his  certificate  on 
the  4th  of  February,  1898,  the  defendant  took  out 
a  summons  to  vary  the  certificate,  but  owing  to  the 
state  of  business  it  did  not  come  on  until  the  15th  of 
July  following.  In  the  meantime  on  the  14th  of 
April,  the  company  was  dissolved  in  the  same  way  as 
iu  the  present  case.  It  was  held  by  North,  J.,  that 
the  summons  could  proceed,  and  he  made  an  order  on 
it  adverse  to  the  company.  This  decision  rested,  as  I 
imderstand  it,  on  the  ground  that  the  delay  wav 
entirely  due  to  the  state  of  business  in  the  court,  and 
consequently  that  the  maxim  actus  curioi  nemini  facit 
injuriam  applied :  see  Cumber  v.  Wane, 

In  my  opinion,  however,  that  reasoning  does  not 
apply  to  the  present  case,  for  the  simple  reason  that 
the  delay  is  not  shown  to  have  been  entirely  due  to 
the  state  of  business  of  the  court.  The  action  was,  no 
doubt,  set  down  for  trial  on  the  20th  of  April,  1898, 
and  would  have  been  ripe  for  trial  so  far  as  the  court 
was  concerned  early  in  May,  but  long  after  that  it  was 
found  necessary  to  amend  the  pleadings  and  to  amend 
the  defence.  The  delay,  therefore,  was  partly 
attributable  to  the  parties  themselves. 

It  was  further  contended  that  the  solicitor  was  n  t 
liable  because  he  had  originally  authority  to  defend 
the  action  and  had  no  knowledge  that  the  authority 
had  been  revoked  by  the  dissolution  of  the  defendant 
company.  [His  lordship  referred  to  Smout  v.  Ilbery 
10  M.  &  W.,  pp.  10,  11. J  This  decision  is  approvel 
of  in  Story  on  Agency,  s.  265.  It  seems  to  me  that 
the  principle  there  laid  down  applies  to  a  solicitor 
appearing  for  a  party  in  an  action  who  is  an  agent  of 
a  special  JEind  and  known  to  the  opposite  party  to  be 
such  and  that  it  applies  just  as  much  to  tbe 
dissolution  of  a  legal  entity  or  corporation,  as  to  the 
death  of  a  living  person.  In  my  opinion  the  solicitor 
ought  not  to  be  held  Ui^ble  for  any  costs  4own  to  the 
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In  be  Christie. — In  re  Newman. 


High  Ooubt. 


16th  of  March,  1899.  I  tiiink,  however,  that  on  that 
day  he  did  not  use  dae  diligence  to  asoertaan  whether 
the  defendant  company  was  diBSolyed  or  not  and  that 
any  costs  incurred  by  the  plaintiff  after  that  day 
ou^ht  to  be  borne  by  him. 
There  will  be  no  costs  of  the  present  application. 

Solicitors,  Bobert  Greening;  SJharpe,  Par  Jeer  &  Co,, 
for  Hughes  &  Maaser,  Coventry. 


IN    BANKRUPTOY. 


Oct.  30. 


Q.  B.  Div.    } 
(Wright,  J.)  ) 

In  re  Christie. 
Ex  parte  Christie  v.  Bngbl.  (a.) 

Bankruptcy — Scheme  of  arrangement — Remuneration  of 
trustee— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62), 
«.  72,  suh-sedion  1 — Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  a.  3,  suh-aection  16 ;  a.  15,  auh^aection  1 
—Bankruptcy  RuUa,  1886  and  1890,  rr.  305,  306— 
ScaU  of  Fees,  Table  B. 
Where  a  relative  of  the  bankrupt  provides  a  sum  to 

pay  a  composition  on  the  debta  proved  in  tJie  bankruptcy, 

the  truatee  cannot  daim  a  commiaaion  on  such  awn  as  on 

an  amount  realized  by  him. 

Application  by  the  bankrupt  and  his  father  for  a 
redaction  of  the  amount  of  remuneration  claimed  by 
the  trustee.  The  bankrupt  was  adjudicated  in 
January,  1898,  and  the  respondent  Engel  was 
appointed  trustee.  After  adjudication  the  bankrupt 
proposed  a  scheme  of  arrangement  l^  which  his 
creditors  were  to  receive  eight  shillings  in  the  pound, 
and  on  the  SOth  of  August,  1898,  the  bankrupt's 
father  paid  £5,200  into  a  bank  to  the  joint  account 
of  his  solicitor  Bidsdale,  and  Engel  who  was  re- 
appointed as  trustee  under  the  scheme. 

On  the  2ad  of  September  the  scheme  was  approved, 
and  on  the  7th  of  October  the  creditors  held  a  meet- 
ing at  which  they  voted  remuneration  to  the  trustee 
at  the  rate  of  5  per  cent,  on  all  moneys  *'  brought 
to  the  credit "  of  the  estate,  and  5  per  cent,  on  the 
amount  distributed  in  dividends. 

When  the  trustee  sent  in  his  accounts  he  claimed 
5  per  cent,  on  the  sum  paid  by  the  bankrupt's  father 
to  provide  for  the  composition.  The  bankrupt  and 
his  father  objected  to  the  daim  and  made  the  present 
application. 

Younger,  for  the  applicants. — The  resolution  of  the 
creditors  was  ultra  virea,  for  the  scheme  had  already 
been  approved  and  the  money  paid  to  provide  for  the 
composition ;  they  were  voting  remuneration  not  out 
of  the  estate  but  out  of  the  father's  money.  They 
used  the  words  '* brought  to  credit"  because  they 
could  not  say  that  the  amount  provided  by  the 
father  had  been  "  realized  by  the  trustee,"  but  the 
only  remuneration  allowed  by  section  72,  sub-sec- 
tion 1,  of  the  Bankruptcy  Act,  1883,  and  section  15, 
sub-section  1,  of  the  Bankruptcy,  Act,  1890,  is  on 
the  '*  amount  realized  by  the  trustee." 

Muir  Mackenzie,  for  the  trustee. — ^The  creditors  had 
power  to  grant  this  rdmuneration.  The  amount  in 
question  was  practically  "realized  by  the  trustee," 
for  the  estate  was  to  vest  in  the  father  after  payment 
of  the  composition,  thus  the  transaction  was  equiva- 
lent to  a  sale  of  the  estate  by  the  trustee :  see  Ex 
parte  The  Board  of  Trade,  In  re  Maraden,  9  Morrell  70. 
Further,  the  words  ''brought  to  credit"  are  those 

(a.)  Repoi-ted  by  P.  M.  Franckb,  Esq.,  Barrister- 
^t-Laif, 


used  in  the  Board  of  Trade  order  as  to  fees  and  per- 
centages chargeable  by  the  official  receiver :  Soale  of 
Fees,  Table  B. 

Younger,  in  reply,  referred  to  rules  305,  306,  ss 
showing  that  commission  is  only  payable  on  the 
amount  '*  realized  by  the  trustee." 

Wright,  J. — It  seems  to  me,  looking  at  ths 
language  of  section  72,  sub-section  1,  of  the  Bankruptcy 
Act,  1883,  which  enacts  that  the  remuneration  of  the 
trustee  as  to  one  part  shall  be  payable  **on  the 
amount  realized,"  uiat  it  is  clear  liiat  the  trastee 
cannot  be  voted  remuneration  on  any  amount  which 
he  has  not  actually  earned,  and  this  section  is  not 
in  any  way  wei^ened  by  section  15,  sub-section  1,  of 
the  Bankruptcy  Act,  1890. 

I  do  not  agree  that  the  transaction  in  this  oase  wu 
equivalent  to  a  sale  of  the  estate.  It  is  true  that  the 
estate  was  to  vest  in  the  father  on  his  paying  the 
composition,  but  the  estate  was  only  worUi  about 
£400,  and  the  father  had  to  provide  £5,200. 

The  amount  on  which  the  trustee  is  claiming  com- 
mission was  not  realized  by  him  at  all,  but  was  a  fond 
provided  by  the  father,  and  I  aiu  of  opinion  that  the 
trustee  is  not  entitled  to  any  x>eroentage  upon  it,  and 
that  this  application  must  be  allowed. 

Solicitors  for  the  applicants,  Ridaddle  A  Co. 

Solicitor  for  the  respondent,  J.  H,  Solomon, 


Aug.  10,  1899. 


Q.  B.  Div.  \ 
(Wright,  J.)  f 

In  re  Newma^n. 
Ex  parte  Offioiai*  Ebceiver  r.  Hurt,  (a.) 

Bankruptcy  ^Office  of  truatee  vacated  on  receiving  order 
being  made  against  Jiim — Reaciaaion  of  receiving  order 
— Restoration  of  trustee — Bankruptcy  Act,  1883  (46  A 
47  Vict.  c.  52),  a.  85. 

By  Hction  85  of  the  Bankruptcy  Act,  1883,  '*  If  a 
receiving  order  ia  made  againat  a  truatee,  he  ahaU  therdf^ 
vacate  hia  office  of  truatee.** 

A  receiving  order  had  been  made  againat  a  truatee,  and 
aoon  afterwarda  reacinded  on  the  ground  that  it  ought 
never  to  have  been  made. 

Held,  that  the  receiving  order  ahould  be  treated  as  if  it 
never  had  been  made,  and  the  trustee  deemed  not  to  have     | 
vacated  hia  office. 

Motion  by  the  official  receiver  for  an  order  that  the 
respondent  do  hand  over  to  him  the  estate  of  one 
Newman,  a  bankrupt. 

On  the  lOfch  of  July,  1894,  Newman  was  adjudi- 
cated bankrupt,  and  on  the  12th  of  July  the  respon- 
dent Hurt  was  appointed  trustee  in  the  bankruptcy. 

On  the  4ih  of  March,  1899,  a  receiving  order  was 
made  against  Hurt,  and  on  the  6th  of  April  the 
Inspector-General  in  Bankruptcy  ordered  him  to 
hand  over  the  books  and  other  assets  of  the  bank- 
rupt's estate  to  the  offioid  receiver. 

Shortly  afterwards  the  receiving  order  against 
Hurt  was  rescinded  on  the  ground  that  it  ought  new 
to  have  been  made,  there  being  no  petitioning  credi* 
tor's  debt,  and  he  refused  to  hand  over  the  estate. 
The  official  receiver  thereupon  launched  the  present 
motion. 

Muir  Mackenzie,  for  the  official  receiver. — I  submit 
that  this  case  depends  entirely  on  the  words  of  sectioiL 
85  of  the  Bankruptcy  Act,  1883 :  "  If  a  receiving 
order  is  made  against  a  trustee  he  shall  thereby 
vacate  his  office  of  trustee."    The  respondent  vacated 

(a.)  Eeported  by  P.  M.  Frajtokk,  Esq.,  Barrister- 
l^t-Jiaw, 
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bis  office  when  the  receiving  order  was  made  against 
him  on  the  4th  of  March,  and  should  be  ordered  to 
hand  over  the  estate  to  the  official  receiver. 


HarueU,  for  the  respondent. — Where  a  receiving 
order  has  been  resoinded  on  the  ground  that  it  ought 
never  to  have  been  made,  the  person  against  whom  it 
was  made  ought  to  be  fuUj  restored  to  his  former 
position :  see  Bailey  v.  Johnaon^  20  W.  R.  1013,  L.  B. 
7  Bx.  263,  and  Orewe  v.  Terry,  2  C.  P.  D.  403,  25 
W.  B.  Bi^.  13.  The  respondent  here  ought  to  be 
treated  as  if  no  receiving  order  had  ever  been  made 
against  him,  and  continued  in  his  office  as  trustee. 

Muir  Mcukemie  replied. 

Wbight,  J. — It  seems  to  me  that  this  particular 
case  is  free  from  difficulty.  It  is  true  that  a  receiving 
order  was  made  against  the  respondent,  but  it  was 
meedily  rescinded  on  the  ground  that  there  was  no 
debt  to  support  the  petition,  and  therefore  the 
receiving  order  onght  never  to  have  been  made.  I 
thmk  that  common  sense  requires  that  the  respondent 
ihoold  be  restored  to  his  office  of  trustee  subject  to 
any  new  rights  which  may  have  arisen  in  the  mean- 
wlule.  If  any  new  rights  arise  they  would  have  to 
be  taken  into  consideration.  If  no  new  rights  arise, 
▼ludi  seems  to  be  the  case  here,  then  I  thmk  that  I 
ought  to  hold  that  the  receiving  order  was  rescinded 
ah  inUio  and  should  be  treated  as  though  it  never 
had  been  made.  I  think,  therefore,  that  the  trustee 
was  restored  to  his  original  position,  and  that  this 
H)plication  must  be  dismissed. 

SoUdtor  for  the  official  receiver.  The  Solicitor  to 
Board  of  Trade. 
Solicitor  to  the  respondent,  ff.  H.  Fanshawe. 


Aug.  1,  1899. 


a  B.  Div.       I 
(Phillimore,  J.)/ 

Kino  v.  Hutton.  (a.) 

Bamkruptey — Stock  Exchange  transactiona — Bankruptcy 
o/  hfnoker — Debt  /or  differences  due  to  client — Gollec- 
Hon  of  aueta  by  offianl  assignee  of  Stock  ExcJiange — 
Surfius  after  payment  of  Stock  Exchange  creditors — 
Claim  by  trustee  in  bankruptcy, 

A  turn  of  money  due  from  a  stockbroker  to  a  customer 
for  differences  is  not  impressed  with  any  trust  in  favour 
of  the  customer,  but,  on  the  bankruptcy  of  the  broker, 
potm  to  the  trustee  in  bankruptcy  for  the  benefit  of  the 
general  body  of  creditors. 

Interpleader  issue  to  determine  whether  the  sum  of 
£286  8i.  9d.  paid  into  court  by  the  official  assignee  of 
the  Stock  Exchange  was  the  property  of  the  plaintff 
or  the  defendant. 

In  1898  Woodd,  a  stockbroker,  now  bankrupt,  had 
open  a  ipecnlative  aocotmt  in  certain  blocks  of  shares 
lor  the  defendant  Hutton. 

On  the  13th  of  December,  1898,  Woodd  bought 
certain  stocks  for  the  defendant  which  he  sold  on 
the  19th  of  December  for  the  account  at  the  end  of 
December. 

On  the  28th  of  December,  which  was  contango 
^J,  the  aooount  showed  a  balance  of  profit  in  favour 
of  the  defendant  amounting  to  £286  8s.  9d. 

On  the  29th  of  December  Woodd  closed  the 
contracts  by  passing  on  the  ticket  of  the  stocks  he 
had  sold  to  the  jobbers,  and  on  the  same  day  he 
absconded,  being  largely  in  debt 

On  the  30th  of  December,,  which  was  pay  day, 
Woodd  was   declared   a   defaulter   on   the    Stock 


(a«)  Reported  by  P.  M.  Fbanokb,  Esq.,  Barrister- 
f»t-Law, 


On  the  30th  of  December  the  official  assignee  of  the 
Stock  Exchange  closed  all  Woodd's  contracts  on  the 
Stock  Exchange,  and  collected  about  £2,000  due  to 
Woodd.  After  discharging  all  Woodd*s  liabilities  on 
the  Stock  Exchange  the  official  assignee  had  in  hand 
a  balance  of  about  £600. 

On  the  14th  of  January,  1899,  a  receiving  order 
was  made  against  Woodd,  he  was  adjudicated 
bankrupt  on  the  28th  of  January,  and  King,  the 
plaintiff,  was  appointed  trustee  in  the  bankruptcy. 

On  the  9th  of  February  the  defendant  claimed  the 
sum  of  £286  8s.  9d.,  representing  the  bdtlance  due  to 
him  from  Woodd,  from  the  official  assignee  of  the 
Stock  Exchange. 

On  the  17th  of  February  the  plaintiff  claimed  the 
same  sum,  whereupon  the  official  assignee  took  out  an 
interpleader  summons  and  the  present  issue  was 
directed. 

Herbert  Reed,  Q.C.,  and  Muir  Mackenzie,  for  the 
plaintiff. — The  trustee  should  have 'this  money  for  the 
benefit  of  the  general  body  of  creditors.  It  does  not 
represent  specific  stock  sold  for  the  defendant,  and 
therefore  is  not  impressed  with  any  trust  in  his 
favour.  It  only  represents  differences  on  an  account, 
iocluding  various  securities.  No  rules'  of  the  Stock 
Exchange  can  prejudice  creditors  outside  that  body : 
Tomkins  v.  Saffery,  26  W.  E.  62,  3  App.  Gas.  213. 

Bufus  Isaacs,  Q.O.,  and  Widndl,  for  the  defendant. 
— If  Woodd  had  remained  solvent  he  would  have  been 
trustee  of  this  money  for  the  defendant,  and  his 
trustee  can  have  no  higher  rights  than  he  had. 

They  cited  Ex  parte  Grant,  In  re  Plumbly,  28  W.  R. 
775,  13  Oh.  D.  667 ;  Ex  parte  Cooke,  In  re  Strachan,  25 
W.  E.  171, 4  Oh.  D.  123;  Taylor  v.  Flumer,  3  M.  &  S. 
562 ;  Harris  v.  Truman  cfc  Co..  30  W.  E.  533, 9  Q  B.  D. 
264;  Ex  parte  Boden,  In  re  Wood,  28  L  T.  Eep.  174, 
21  W.  E.  Dig.  29;  May  v.  Angeli,  13  T.  L  E.  568; 
Bobinson  v.  Mollett,  L.  E.  7  H.  L.  802,  24  W.  B.  Dig. 
222. 

Beed,  Q.C.,  was  not  called  upon  to  reply. 

Phillimorb,  J. — This  case  has  presented  several 
difficulties,  and  upon  the  best  consideration  I  can  come 
to  I  think  there  must  be  jadgmeat  for  the  plaintiff  on 
the  issue.  The  form  of  tbe  issue  in  this  case  prevents 
there  being  any  question  of  parties  or  form  of  action 
to  consider.  It  might  very  well  be  that  if  the  official 
assignee  had  not  intervened  the  true  remedy  of  the 
truitee  in  bankruptcy  would  have  been  to  apply  to  the 
various  dealers  who  owed  money  to  the  defaulting 
stockbroker  Woodd,  and  to  request  them  to  pay  him, 
the  trustee  in  bankruptcy,  and  to  sue  them  if  they  did 
not  do  so.  That  would  have  been  a  most  inconvenient 
course,  and  it  is  very  much  better  that  the  official 
assignee  of  the  Stock  Exchange,  whatever  other  view 
might  be  taken,  should  collect  all  these  moneys,  and 
that  they  should  be  considered  as  paid  to  him  for 
whomsoever  they  might  concern.  But,  as  I  have 
said,  the  form  of  the  issue  and  the  fact  that  the 
money  is  in  couit,  render  it  unimportant  to  consider 
what  might  have  been  the  necessary  forms  if  there 
had  been  some  other  arrangement  of  litigation. 

The  real  and  sole  question  here  is,  whether  a  sum 
of  £286  8s.  9d.  less,  I  suppose,  some  costs  of  paying 
it  in,  is  part  of  the  assets  of  the  defaulting  debtor 
Woodd,  or  whether  it  is  impressed  with  a  trust  in 
favour  of  the  claimant  Hutton,  the  defendant  iu  this 
issue.  Now,  this  fund  was  not  really  collected  by  the 
action  of  the  official  assignee  under  the  operation  of 
the  rules  of  the  Stock  Exchange,  by  which,  when  a 
man  becomes  a  defaulter,  his  actual  transactions  are 
put  an  end  to.  This  particular  sum  of  money  simply 
represents  the  balance  due  from  Woodd  to  Hutton  on 
the  settUng  day,  the  28th  of  December,  Woodd  not 
having  become  e^  defaulter  i^til  the  30th.    We  haye 
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nothing  to  do  here  with  any  moneys  which  might 
have  acsmed  under  oarrent  transactionB  between  the 
28th  of  December  and  the  settling  day  in  the  middle 
of  January.  This  sum  of  £286  8s.  9d.  represents 
simply  differences  due  at  the  last  settling  day,  whidi 
could  have  been  recovered  there  and  then,  if  they  had 
so  chosen,  by  the  clients,  or  at  any  rate  on  the  30th 
of  December,  which  was  pay  day.  It  is  not  an 
artificial  fund  created  by  the  rules  of  the  Stock 
Exchange,  and  therefore  I  have  not  to  consider  the 
questions  which  were  raised  in  the  case  of  Ex  parte 
Grant,  In  re  Plumbly,  28  W.  B.  775,  13  Oh.  D.  667. 
Nor  again  is  this  a  case  in  which  a  broker  has  been 
directed  to  sell  one  particular  parcel  of  stock,  in 
which  case  some  of  the  laoguage  in  Ex  parte  Cook,  In 
re  Strachan,  2o  W.  E.  171,  4  Ch.  D.  123,  and  possibly 
in  Taylor  v.  Plumer,  3  M.  &  S.  562,  might  apply. 
Here  Hutt  m  has  made  Woodd  his  agent  to  buy  and 
sell  various  stocks  on  the  Stock  Exchange,  and 
the  arrangement  .between  them,  as  I  find  it, 
was  this :  not  that  in  respect  of  each  security 
the  value  of  it  when  sold  came  to  Hutton, 
nor  even  that  in  respect  of  each  security  the 
difference  of  profit  or  loss  between  buying  and 
selling  came  to  or  was  paid  by  Hutton;  but 
that  the  only  thing  Hutton  expected  to  get  from 
Woodd  was  the  balance  of  account,  the  margin  of 
profit,  if  there  was  one,  between  profit  and  loss  on  the 
various  securities  dealt,  as  each  account  came  through. 
Now,  in  respect  of  that  balance,  can  it  be  said  that 
Woodd  was  a  trustee  for  Hutton  ?  I  think  certainly 
not.  I  think  it  was  a  general  debt  due  from  Woodd 
to  Hutton,  and  therefore  a  debt  for  which  Hatton, 
under  the  circumstances,  mast  prove  for  in  the  bank- 
ruptcy in  the  ordinary  way.  I  have  not  here  to  deal, 
as  I  have  said«  with  oases  where  the  default  occurs  in 
the  middle  of  a  bargain.  In  that  case  I  have  no 
doubt  the  customer  can  step  in,  either  by  himself  or 
by  another  broker,  and  complete  the  transaction, 
receive  the  stock  or  the  purchase- money  of  the  stock, 
as  the  case  may  be.  But  in  this  case  the  differences 
were  well  ascertained  and  fixed.  There  was  no  stock 
to  receive,  no  stock  to  sell,  on  the  account  between 
broker  and  customer — there  was  merely  a  balance.  I 
have  considered  all  the  cases  to  which  I  have  been 
referred,  and  I  come  to  the  condasion  that  it  is  not 
right  to  say  that  this  balance  is  the  specific  money  of 
the  customer.  It  is  a  debt  due  from  the  broker  to  the 
customer,  and  the  fund  in  question  is  part  of  the 
ordinary  asoets  of  the  broker,  and  must  be  paid  over 
to  the  trutttoe  in  bankruptcy,  and  Hutton  must  prove 
against  the  bankrupt*8  estate  in  the  usual  way. 
JudgTnetd  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Ellis,  Bickerateth,  &  Elite, 
Solicitors  for  the  defendant,  Cheston  A  Sone, 


July  24, 1899. 


Q.B.  Div.    I 
(Wright,  J.)  J 

In  re  VaUTIN. 
Ex  parte  Sapfery.  (a.) 
Bankruptcy  -^  Petitioning   creditor* e   debt  —  Security — 

Valuation — Redemption  by  trustee  at  assessed  value — 

Bankruptcy  Act,  1883  (46  &  47  Vid.  c.  62),  Schedule 

IL,  rr,  11,  12. 

JMiere  a  secured  creditor  has  assessed  the  value  of  his 
security  in  his  petition,  hut  has  not  yet  proved  in  the 
bankruptcy,  tlie  trustee  cannot  call  upon  him  to  surrender 
his  security  upon  payment  of  the  value  at  which  it  has 
been  cLSsessed  in  the  petition. 

Bx  parte  Taylor,  In  re  Lacey,  13  Q.  B,  D.  128,  32 
IF.  R,  Dig,  21,  distinguished. 


(a.)  Beported  by  P.  M.  Fbanqke,  Esq..  Banister- 
at-Li^W* 


Motion  by  the  trustee  in  bankruptcy  for  an  <«der 
on  the  respondent  W.  H.  Hart  for  delivery  up  of 
certain  valuable  seouritiee  upon  payment  of  £3,200, 
being  the  value  at  which  the  respondent  had  nascssed 
them  in  his  petition. 

The  respondent  in  the  case  was  the  creditor  on 
whose  petition  the  receiving  order  had  been  made. 
In  his  petition  he  set  forth  that  he  held  certain 
railway  shares  as  security  for  his  debt,  and  asseved 
their  value  at  £3,200.  The  shares  having  linoe  liaen 
in  value  to  £3,973,  the  trustee  claimed  to  be  entitled 
to  redeem  them  at  the  value  assessed  in  the  petition, 
and  formally  tendered  the  sum  of  £3,200  in  oash  and 
demanded  delivery  of  the  shares.  The  respondent 
refused  to  part  with  them,  whereupon  the  trostee 
instituted  the  present  proceedings. 

Rafua  Isaacs,  Q.C.,  and  Muir  Mackejizis,  for  the 
trustee. — A  creditor  can  never  get  any  more  for  bii 
security  than  the  amount  at  which  he  ori^^inally 
values  it.  He  is  bound  by  the  estimate  whioh  he 
makes,  and  must  surrender  it  to  the  trustee  on 
payment  of  the  assessed  value:  see  Couldery  v. 
Bxrtrum,  30  W.  B.  141,  19  Gh.  D.  394;  Ex  fwrU 
Taylor,  In  re  Lacey,  13  Q.  B.  D.  128,  32 
W.  B.  Dig.  21. 

Herbert  Reed,  Q.C,  and  H.  Kisch,  for  the 
reapondent. — The  trustee's  power  to  redeem  seoaritaes 
depends  now  upon  rules  11  and  12  of  the  aeoond 
schedule  to  the  Bankruptcy  Act,  and  they  do  not 
apply  until  the  creditor  has  valued  his  secnritjr  in 
his  proof.  Here  the  creditor  has  not  as  yet  sent  in  a 
proof  at  all,  and  the  trustee  is  not  yet  in  a  position  to 
redeem  his  securities.  Ex  parte  Taylor,  In  re  Laetg, 
has  no  application  to  the  question  of  redeeming  a 
security. 

Muir  Mackenzie  replied. 

Wbiqht,  J.— I  think  the  claim  of  the  trustee  faJh 
on  the  ground  that  there  is  nothing  in  the  Bankmptcy 
Act,  1883,  or  the  rules,  which  gives  him  the  right  to 
redeem  a  security  except  in  cases  where  a  creditor  has 
proved,  either  under  Schedule  I.  for  the  pnipoee  of 
voting,  or  under  Schedule  IL  for  the  puxpoae  of  rank- 
ing for  dividend.  Bule  2  in  Schedule  II.  provides  that 
a  secured  creditor  shall,  before  ranking  for  dividend, 
state  in  his  proof  the  value  at  whioh  ne  Msoiioi  his 
security.  Then  rule  12  says  that  where  a  security  m 
"  so  valued  "  the  trustee  may  at  any  time  redeem  it 
on  payment  to  the  creditor  of  the  assessed  valoe,  and 
the  same  words  "  so  valued  *'  occur  asain  in  role  13. 
I  think  that  those  words  "  so  valued  'in  those  roles 
expressly  refer  to  rule  2,  and  mean,  as  that  role  sayi^ 
the  assessed  value  in  the  proof.  Here  the  areditor 
has  not  proved  for  his  debt,  and  therefore  those  roles 
do  not  apply,  and  whatever  may  have  been  the  inten- 
tion of  the  Legislature,  there  is  nothing  in  the  Act  or 
the  rules  which  goes  further  or  applies  to  a  petition- 
ing creditor.  But  then  I  have  to  deal  with  the  case 
of  Ex  parte  Taylor,  In  re  Lacey.  At  first  I  thoo^ 
that  it  expressly  applied  to  the  present  case,  bot, 
when  it  is  looked  at,  it  is  only  a  case  turning:  on 
the  sufficiency  of  the  petitioning  creditor's  debt.  I 
do  not  think  it  is  an  authority  on  the  question  of 
redemption,  because  the  attention  of  the  oourt  there 
was  not  cidled  to  the  point  raised  in  the 


I  think,  therefore,  that  it  is  not  an  authori^  for 
the  proposition  for  which  it  is  cited  in  the  text-books 
— Daiuely,  that  where  a  debtor  is  adjudicated  bank- 
rupt on  the  petition  of  a  secured  creditor,  the  trostee 
in  bankrupt^  is  entitled  to  redeem  the  seoority  attlis 
amount  at  which  it  is  valued  in  the  petition. 

Application  dismissed. 

Soliaitors  for  the  i^^iplioant,  Halae  A  TVusfranu 

Solicitors  for  the  respondent,  Bey/us  A  Beyfu^ 
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COITBT  OF  APFBAL. 


In  bx  TxTuntY. 


COUBT  OF  AfFSAL. 


dtouxt  of  flypial* 


nme,  P.,  } 

r.)        i 


Nov.  2. 


From  Cban.  Div. 

(Lindley,  M.B.,  Jeune, 

andBomer,  L.J.^ 

In  re  TuiurxY. 
TuEHBY  V.  TxnansY.  (a.) 

WiU  —  Coiutruction  —  Veiting  —  Bemoienesi  —  Main- 
tenance. 

A  ietkOar  hequeaihed  £12,000,  to  he  invested  within 
ten  yeare  qfter  ni$  dec&ue^  upon  trust  for  his  daughter  for 
life,  tktn,  as  to  £1,000,  part  thereof,  fw  her  husband 
for  Ufey  and  subject  thereto  /or  all  the  children  of  the 
daughter^  when  they  should  attain  tujeiity-Jive,  but  not 
he/ore,  in  equal  shares  ;  and  until  the  £12,000  should  be 
imfetiedt  the  testator  directed  the  trustees  to  pay  to  his 
said  daughter,  or^  in  the  event  of  her  decease,  to  her  said 
hushand  and  children,  interest  on  **  their  respective 
foriiotts,*  In  default  of  children  the  fund  to  form  part  of 
the  residue.  He  bequeathed  another  sum  o/ £12,000  upmi 
similar  trusts  for  another  daughter,  her  husband,  and 
cMldrm.  The  residue  he  devised  and  bequeathed  to  his  two 
sons  absolutely  in  equal  shares.  The  testator  empo  wtred  his 
truskts  to  raise  any  part  (not  exceeding  one  rnoiety)  of 
the  exfttctant  share  of  any  grandchild  of  his  under  his 
wt//,  and  apply  it  for  the  advancement  of  such  grand- 
child.  He  also  empowered  them  to  apply  all  or  any  part 
of  the  income  arising  from  the  expectant  share  of  such 
gnuidchild,  after  the  death  of  the  Unantfor  life,  for  the 
mnintenanee  and  educattoji  of  such  grandchild. 

By  a  codicil  the  testator  revoked  the  gift  of  one  moiety 
of  his  residuary  estate  to  one  of  his  sons,  and  directed 
that  such  moiety  should  be  held  on  trust  for  his  said 
Mil  during  his  life,  and  after  his  death  for  the  child  or 
children  of  his  said  son  absolutely  on  att'iining  twenty- 
five.  In  the  event  of  a  child  dying  before  attaining 
twenty-five,  such  child's  share  was  to  go  to  the  testator* s 
Uher  son  t^tsolutely. 

llfld,  that  the  children  of  the  son  and  of  the  two 
daughUrs  Utok  under  the  will  vested  interests  in  their 
shares,  and  that,  t/urefore.  Vie  gifts  to  them  were  not 
void  for  remoteness. 

Pox  V.  Fox,  23  IF.  li.  314,  L.  R.  19  Eq.  286, 
approved. 

This  was  nn  appeal  from  a  decision  of  Kekewioh,  J. 

A  t»Btator  by  his  will  beqaeathed  £12.000  to 
trustees  upon  trust  to  invest  the  same  within  ten  years 
after  his  decease,  and  to  pay  the  inoome  thereof  to  his 
daughter  Jessie  during  her  life  for  her  separate  use 
without  power  of  anticipation,  and  after  her  death  to 
pay  £1,000  to  her  husbtind,  if  then  living,  and  subject 
as  aforesaid  as  to  capital  and  income  upon  trust  for 
all  the  children  of  his  said  daughter  when  they  should 
attain  the  ag#  of  twenty- five  years,  but  not  before, 
in  equal  shares,  and  in  case  there  should  not  be  **  any 
inch  cbUd  "  the  fund  was  to  form  part  of  the  residue ; 
and  until  the  £12,000  should  be  invested  the  trustees 
were  directed  to  pay  to  his  said  daughter,  or,  in  the 
erent  of  her  decease,  to  her  said  husband  and  children, 
interest  at  £3  per  cent,  on  "  their  respective  portions." 
Then  came  another  bequest  of  £12,000  upon  similar 
trusts  in  favour  of  another  daughter  of  the  testator,  her 
husband,  and  children,  with  a  similar  trust  in  default 
of  children.  The  testator  devised  and  bequeathed  his 
residuary  estate,  real  and  personal,  to  his  sons 
James  Neave  Turney  and  Horace  Turney  absolutely. 
Tben  came  a  gift  over  in  the  event  of  either  son 
d^ing  in  the  testator's  lifetime  and  leaving  children 
who  should  attain  the  age  of  twenty-five  years. 

(a.)  Beported  by  J.  T.  Stirling,  Esq.,  Barrister- 
at-lMw. 


The  testator  declared  that  his  trustees  might,  at 
their  discretion,  raise  any  part  or  parts  (not  exceeding 
altogether  one  moiety)  of  the  expectant  sbaro  of  an^ 
grandchild  under  his  will,  and  apply  the  same  for  his 
or  her  advancement.  And  he  empowered  his  trustees 
to  apply  all  or  any  part  of  the  inoome  arising  from 
the  expectant  share  of  any  grandchild  under  his  will 
after  the  death  of  the  preceding  owner  for  life 
thereof,  for  the  maintenance  and  education  of  each 
such  grandchild,  and  he  directed  his  trustees  to 
invest  and  accumulate  the  unapplied  inoome  in 
augmentation  of  the  capital  of  such  share. 

By  a  oodidl  to  his  will  the  testator  explained  that 
his  son  James  Neave  Turney  was  in  bad  health,  and 
continued :  *'  I  revoke  the  absolute  gift  of  one  moiety 
of  my  residuary  estate  to  my  son  James  Neave  con- 
tained in  my  will,  and  instead  thereof  I  direct  my 
trustees  to  hold  the  said  moiety  of  my  residuary  real 
and  personal  estate  in  trust  to  pay  the  income  tiiere- 
of  to  my  son  James  Neave  during  his  life,  and  after 
his  death  upon  trust  for  his  child  or  children  abso- 
lutely upon  their  attaining  the  age  of  twenty-five 
years,  and  in  the  event  of  the  death  of  either  or  all  of 
the  children  of  my  said  son  James  Neave  before 
attaining  Uie  age  of  twenty-five,  then  upon  trust  to 
pay  the  share  of  the  child  or  children  so  dying  to  my 
said  son  Horace  George  absolutelv."  In  other 
respects  the  testator  confirmed  his  wiu. 

The  testator's  four  children  survived  him,  and  they 
were  his  sole  statutory  next-of-kin,  his  son  James 
Neave  Turney  being  his  heir-at-law.  James  Neave 
Turney  subsequently  died,  leaving  a  widow  and  two 
children.  He  left  a  will  by  which  he  appointed 
executors  and  trustees,  and  devised  and  bequeathed 
his  residuary  estate  upon  certain  trusts.  Each  of  the 
testator's  daughters  had  children. 

An  originating  summons  was  issued  by  the  testator's 
trustees  to  detwmine  the  construction  of  his  will. 
Eekewich,  J.,  hedd  that  the  trusts  of  the  moiety  of 
the  residuary  estate  after  the  death  of  James  Neave 
Turney  were  void  for  remoteness,  and  that  there  was 
an  intestacy  as  to  that  moiety.  He  also  held  that 
the  trusts  declared  of  the  two  sums  of  £12,000 
respectively  after  the  respective  deaths  of  the  two 
daughters  (except  the  trusts  for  their  respective 
husbands)  were  respectively  void  for  remoteness. 

James  Neave  Turney' s  children  appealed  against  the 
decision  so  far  as  the  moiety  of  the  residuary  estate 
was  concerned,  and  the  children  of  the  daughters 
appealed  against  the  decision  as  regarded  the  two 
sums  of  £12,000. 

Benshato,  Q.Q.,  and  G.  Henderson,  for  James  Neave 
Tumey's  children. 

Warrington,  Q.C.,  and  Bassett  Hopkins,  for  James 
Neave  Tomey's  widow. 

Theobald,  Q.C.,  and  Solomon,  lot  the  testator's  two 
daughters. 

Hughes,  Q.C.,  and  Broomfield,  for  the  children  of 
the  daughteors. 

Bramwell  Davis,  Q.C.,  and  P.  8.  St-kes,  for  the 
trustees  of  the  testator's  will. 

A.  Beddall,  for  the  trustees  of  James  Neave  Tumey's 
will. 

The  argument  principally  turned  on  the  language 
used  by  the  testator,  but  on  behalf  of  the  appeUan's 
the  case  of  Fox  v.  Fox,  23  W.  E.  314,  L.  R.  19  Bq.  286, 
was  relied  on  as  an  authority  that  a  gift  to  legatees  i'j 
bd  paid  on  their  attaioing  a  certain  age  followed  by  a 
gif c  of  the  income  for  their  maintenance  was  a  vested 
gift.  On  the  other  side  it  was  argued  that  since  the 
decision  of  North,  J.,  in /n  re  Winile,  Tucker  v.  Wintle, 
45  W.  E  91.  [1896]  2  Ch.  711,  Foxy.  Fox  must  be 
taken  to  be  overruled. 
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InbeTubhbt. 


GOXTBT  OF  AsPSAXn 


LmDLEY,  MJl. — In  ibis  case  I  do  not  think  we 
shall  gain  any  advantage  by  taking  time  to  consider 
it.  This  case  tarns,  of  course,  upon  the  language  of 
these  two  documents,  the  will  and  codicil,  and  I 
confess  that  the  impression  upon  my  mind  is  that  the 
learned  judge  is  wrong  in  saying  that  there  is  an 
intestacy  either  as  to  the  residue  or  as  to  the  £12,000. 
The  intestacy  which  the  learned  judge  has  arrived  at 
is  not  an  intestacy  created  by  any  ambiguity  in  the 
language  of  the  will.  It  is  an  intestacy  created  by 
the  application  to  the  will  of  the  doctrine  of 
perpetuities.  Of  course  we  are  not  at  liberty  to 
misconstrue  the  will  in  order  to  avoid  an  intestacy 
brought  about  by  the  application  of  the  doctrioe  of 
perpetaities,  any  more  than  we  are  in  those  cases 
where  gifts  are  bad  under  the  Charitable  Trusts  Act. 
We  must  construe  the  will  and  see  what  it  means,  and 
the  question  we  have  to  consider  is  whether  these 
gifts  were  vested  subject  to  being  divested  or  only 
vested  on  attaining  twenty-five  years. 

Now,  neither  uie  will  nor  the  codicil  are  well 
drawn ;  the  language  is  by  no  means  clear.  It  is  not 
accurate,  and,  if  I  may  venture  upon  a  guess,  I  may 
say  I  do  not  believe  the  draftsman  knew  anything 
about  the  doctrine  of  x>erpetuitiee.  If  he  had,  he 
would  not  have  drawn  the  will  in  the  language  which 
he  has  done.  He  has  run  his  clients  on  to  a  shoal 
and  the  question  is  whether  they  can  get  oS  or  not. 

Kow  I  will  take  the  first  appeal  first.  By  the  wUl  the 
testator  left  the  residue  in  substance  to  trustees  —his  two 
sons,  as  I  understand.  The  testator  had  two  sons  and 
two  daughters,  those  are  the  folks  he  provided  for  and 
their  children.  One  of  them  appears  to  have  been  in 
ill-health ;  and  by  his  will  he  leaves  the  residue  to  his 
two  sons,  because  the  word  ''or'*  obviously  means 
*'  and  in  equal  shares."  Then  there  is  a  limitation 
that  "  if  the  sons  or  either  of  them  should  die  in  my 
lifetime  leaving  children  who  should  survive  me  and 
attain  the  age  of  twenty -five  years,  then  the  last- 
mentioned  ohUd  or  children  should  take,  and  if  more 
than  one  equaUy,"  and  so  on. 

Now,  by  bis  codicil  in  which  he  gives  his  reasons,  he 
revokes  the  gift  of  the  whole  of  that  residue  so  far  as 
James  Neave  Tumey  is  concerned.    [His  lordship  read 
the  Qodicil,  and  continued :  ]  Now,  the  first  observation 
I  make  upon  that  is  this,  that  the  expression   ''in 
trust  to  pay  tiie  income  to  my  said  son  during  his 
life  and  after  his  death  upon  trust  for  his  onild  or 
children  absolutely  upon  their  attaining  the  age  of 
twenty-five  years"  suggests  this  questioo,  What  does 
he  mean  by  "  absolutely  "  ?    Does  he  mean  anything 
more  than  this,   that  it  is  to  be  paid  to  them  at 
twenty-five?    I  think  the  language  is  ambiguous, 
but  it  is  put  in  for  some  purpose,  to  make  something 
clearer  than  it  would  be  without  it,  and  my  impression 
is  that  it  refers  rather  to  payment.     I  do  not  say  it 
is  clear ;  it  is  nor.  clear  at  all.     But  what  to  my  mind 
removes  the  difiiculty  about  holdiug  this  to   be  a 
vested  interest  is  this,  that  he  treats  the  children  of 
his  son  James  Neave  as  having  shares  although  they 
may  die  before  twenty-five.     That  is  seen  pltUuly  in 
the  clause  which  follows.    It  says  "  upon  trust  for  his 
child   or  children    absolutely    upon  their  attaining 
twenty- five,  and  in  the  event  of  the  death  of  either  or 
all  the  children  of  my  son  James  Neave  before  attaini  .g 
twenty-five  then  upon  trust  to  pay  the  share  of  the 
child  or  children  so  dying  to  my  son  Horace."     Now, 
he  treats  the  children  of  James  dying  under  twenty- 
five  as  having  shares  which  be  bequeaths.     Of  course 
it    is    possible    to    construe   it     as    Mr.    Theobald 
construes  it,  lut  I  doubt  whether  the  meaning  which 
he  has  suggested  is  the  meaning  of  the  will.     Obscure 
as  the  will  is,  I  think  the  preferable  meaning,  and 
that  which  is  most  in  accordance  with  the  testator's 
wish,  is  to  say  that  there  is  a' vested  interest  in  this  | 


moiety  given  to  the  children  of  James  Neave  to  he 
paid  at  twenty-five.  Then  there  is  a  provision  that  if 
they  die  under  twenty-five  it  is  subject  to  being 
divested.  I  think  that  is  a  preferable  view  of  that 
provision.  Of  course,  if  that  is  so,  then  the  doctrine 
of  remoteness  goes.  Quite  apart  from  the  doctrine  of 
remoteness,  I  should  say  that  that  is  rather  the  true 
meaning.  I  do  not  see  how  otherwise  you  can  give 
full  e£Peot  to  that  clause  "  upon  trust  to  pay  the  share 
of  the  child  or  children  so  dying.*'  Well,  so  mndi 
ft>r  the  residue. 

Now  I  turn  to  the  £112,000  given  to  the  daughten. 
The  trustees  within  ten  years  from  the  date  of  hii 
decease  are  to  invest  £12,000  in  securities  which  he 
mentions,  and  then  he  says :  "  Upon  trust  to  pay  the 
income  arising  therefrom  to  my  daughter  Jessie 
Annie  Arnold  for  life,  and  after  her  death  to  pay 
£1,000  '*  (that  is,  £1,000  out  of  the  £12,000)  **  to  hw 
husband  if  he  shall  be  alive,  and  subject  as  aforesaid 
as  to  as  well  the  capital  as  the  annual  income  of  the 
said  trust  fund  "  (that  will  be  £12,000  if  there  is  no 
husband  alive,  and  £11,000  if  there  is)  "  upon  trust 
for  all  the  children  of  my  daughter  when  they  shall 
attain  the  a^^e  of  twenty-five  years,  but  not  before,** 
(I  do  not  thmk  anything  turns  upon  the  "  not  before  *' 
it  emphasises  it,  that  is  all)  *' whether  a  son  or 
daughter,  and  if  more  than  one  in  equal  shares." 

Now,  who  are  the  legatees  ?  Are  the  legatees  all  the 
children  of  the  daughter,  or  are  they  the  children  who 
shall  live  to  attain  twenty-five?  The  expression 
"  when  '*  is  not  equivalent  to  the  expression  *'  who." 
It  might  work  out  so,  but  the  language  is, "  the  children 
of  the  daughter,"  and  the  "  when  "  ia  the  time.  The 
importance  of  tiiat  will  be  seen  presentiy  because  th<9 
next  clause  is,  "and  in  case  there  shall  not  be 
any  such  child."  I  take  it  "  such  "  means  child  of  the 
daughter;  it  does  not  mean  child  of  the  daughter 
who  shall  attain  twenty-five  years.  If  it  had  been 
"who,"  I  do  not  say  it  would  not  have  been 
more  difficult.  *'  In  case  there  shall  not  be  any  such 
child,  then  I  direct  that  the  fund  shall  form  part 
of  the  residue."  Then  he  says,  "And  I  declare 
that  until  the  sum  of  £12,000  shall  be  invested  or 
otherwise  provided  for,  my  trustees  shall  pay 
to  Jessie,  or  in  the  event  of  her  decease  then  to 
the  said  husband  and  children  interest  on  their 
respective  portions."  Now,  what  dcs  that  mean  'r 
How  can  you  work  that  out  unless  you  hold  that  the 
children  take  a  vested  interest  subject  to  being 
divested.  There  is  great  difficulty  in  coming  to  any 
other  conclusion  if  you  attend  to  the  words  "  ohiidreu 
and  their  respective  portions."  I  attach  great  import- 
ance to  that  phrase,  "  respective  portions." 

Then  in  addition  to  that  there  is  the  clause  relating 
to  maintenance  which  points  in  the  same  direction. 
I  do  not  attach  very  much  importance  to  it;  but 
putting  all  these  things  together  it  appears  to  me 
that  the  conclusion  as  to  the  £12,000  is  that  it  is 
vested  in  the  children  subject  to  its  being  divested, 
just  as  the  residue  is  vested  in  them  subject  to 
the  divesting.  I  think  that  is  not  strainmg  the 
will;  I  think  the  will  ia  badly  drawn.  I  do 
not  say  that  it  is  as  capable  of  one  construction  as 
the  other,  but  it  ia  pretty  nearly  so,  and  if  one  oon- 
struction  leads  to  carrying  out  the  intention  and  the 
other  defeats  it  I  think  we  ought  to  adopt  a  construc- 
tion which  carries  it  out.  That  is  not  at  all  miscoo- 
struing  ttxe  will  in  order  to  avoid  an  intestacy,  which 
we  have  no  business  to  do,  and  which  I  protest 
against. 

As  regards  the  authorities,  I  say  very  littie  about 
them.  I  do  not  think  much  is  gained  by  tlietr 
considpration,  but  I  am  not  at  all  satisfied  that  FtMX  v. 
Fox  is  wrong.  My  impression  is  that  Fox  v.  Fox  u 
very  good  sense  and  very  good  law. 
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Jeitnb,  P. — I  agree  etpedally  with  the  view  that 
where  it  is  possible,  having  regard  to  the  lanffuage 
of  the  will,  to  pat  upon  it  a  constraction  whicm  has 
sot  the  eflbot  of  rendering  a  material  part  of  it  void 
by  the  appliaation  of  the  dootrine  of  perpetuities,  it 
is  deriraUe  to  do  so.  Of  ooorse,  as  the  s£wter  of  the 
I^<>Us  says,  you  have  no  right  to  misoonstroe  a  will 
with  that  object,  but  if  the  will  is  ambiguous 
it  is  proper  to  lean  rather  to  a  oonstruction 
whioh  undoubtedly  carries  out  the  intention  of 
the  testator  in  the  sense  that  it  makes  his  will 
efSBOtoal  and  does  not  allow  it  to  be  rendered  void 
by  a  dootrine  which,  if  he  had  known  it,  he  would 
certainly  have  desired  to  steer  clear  of. 

Looking  at  this  will  it  appears  to  me  that  almost 
every  indication,  which  can  be  picked  up  in  various 
parts  of  the  will  points  to  this  gift  being  vested  in  the 
children. 

With  regard  to  the  authorities,  after  reading  the 
case  of  Fcx  v.  Fox^  what  I  should  say  about  it  is,  it 
appears  to  me  to  be  a  very  careful  consideration  of 
the  authorities,  and  I  confess,  so  far  as  I  am  able  to 
express  an  opinion,  I  agree  with  the  view  taken  by 
Bir  George  «fessel,  M.B.,  that  there  is  to  be  gathered 
from  the  earlier  cases  a  general  rule.  That  general 
rule  appears  to  be  founded  on  good  sense.  So  far 
from  thinking,  therefore,  that  the  case  of  Fox  v.  Fox 
oaght  to  be  considered  as  overruled,  I  confess  I 
should  be  elad  to  think  that  the  case  of  Fox  v.  Fox  is 
sitablished  as  law. 

BouBB,  L.  J.,  delivered  judgment  to  the  same  e ff*'ot. 
Hia  lordahip  based  his  reasons  entirely  on  the  peculiar 
Liuguage  used  in  the  will. 

SolicitorB,  Morrie,  Cook,  dk  Co, ;  Hubbard,  Son,  & 
Evt;  Afarsden  &  Hon, 


From  Chan.  Div.  i      June  21,  22,  23,  24 ; 

(Ltndley,  M.B.,  Jeune,  P.,  [         July  10,  11,  12 ; 
and  Romer,  L.J.)  )  Aug.  2,  1899. 

In  re  National  Bank  of  Wales. 
Coby'8  case,  (a.) 

Company — Director — Dividends — Loss  of  capital — Ultra 
vires — Negligence — Fraud — Reliance  of  director  on 
officers  of  company  —  Statements  Iwnestly  made — 
JJumage — Statute  of  Limitations. 

Iftiie  annual  receipts  of  a  company  exceed  the  annual 
outgoings,  dividends  may  be  declared  out  of  such  excess 
of  receipts,  nofivitJistanding  tJiat  there  has  been  a  loss  of 
paid-up  capital  of  the  company.  Even  a  limited  banking 
company  is  not  prohibited  by  law  from  paying  dividends 
unless  its  paid-up  capital  is  intact. 

If  a  director  make  misstatements  to  his  shareholders, 
he  is  liable  for  the  consequences  unless  he  can  show  that 
he  made  them  honestly  believing  them  to  be  true,  and  took 
such  care  to  ascertain  the  trtUh  as  was  reasonable  at  the 
time. 

What  constitutes  reasonable  care,  and  hjowfar  a  director 
is  justified  in  trusting  his  subordinates,  are  questions  of 
degree  in  each  case.  The  fact  thai  if  a  director  had 
made  inquiries  he  might  have  discovered  that  he  was  being 
deceived  is  not  in  itself  sufficient  to  prove  that  he  did  not 
act  with  reasonable  care. 

Articles  of  a  company  gave  the  company  a  lien  on  the 
shares  of  any  shareholders  who  were  indebted  to  the 
company.  The  directors  were  empowered  to  make 
advancts  to  shareholders  with  or  without  security,  but  no 
advanu  was  to  be  mads  to  a  director  without  security. 
Advances  were  made  to  directors,  the  only  security  being 

(a.)  Bepnrfpd  by  J.  I.  STraLiNO,  Esq.,  Barrister- 
at-IiAw. 


the  lien  on  their  shares  conferred  on  the  company  by  the 
articles. 

Held,  that,  in  point  of  law,  the  shares  might  be  accepted 
as  security  if  the  board  of  directors  considered  them 
sufficient  as  regarded  value, 

A  liquidator  of  a  company,  rqtresenting  shareholders, 
is  not  debarred  from  recovering  moneys  which  have,  been 
improperly  paid  by  way  of  dividend  by  the  fact  thcU  the 
bairns  of  all  creditors  of  the  company  have  been  satisfied. 

This  was  an  appeal  from  a  decision  of  Wright,  J. 
The  material  facts  were  as  follows:  The  National 
Bank  of  Wales  was  incorporated  as  a  limited  company 
in  1879  for  the  purpose  of  carrying  on  the  business  of 
bankers.  Its  capital  was  £2,000,000  divided  into 
100,000  shares  of  £20  each.  The  shares  issued  were 
never  paid  up  in  full,  £10  being  paid  up  and  the 
remaining  £10  being  uncalled.  The  paid-up  capital 
amounted  in  1884  to  £125,000,  and  it  so  remained  till 
1890,  when  it  was  increased  to  £225,000.  The 
articles  of  association  which  were  material  were  the 
following : 

(15)  G^ve  the  company  a  lien  on  aU  the  shares  held 
by  any  shareholder  indebted  to  the  company  and  gave 
the  directors  a  power  to  sell  the  shares  of  any  such 
shareholder;  (78)  enabled  any  director  to  resign,  and 
on  the  acceptance  of  his  resignation  by  a  board  his 
office  was  vacated;  (82)  made  audited  accounts 
approved  by  a  general  meeting  conclusive,  except  as 
regards  errors  discovered  within  three  months ; 
(82, 83)  entitled  the  directors  and  officers  to  indemnity, 
except  against  their  own  wilful  acts  and  defaults ; 
(86)  entrusted  the  management  of  the  business  of  the 
company  to  the  board  of  directors.  Article  (985) 
empowered  the  board  to  appoint  and  dismiss  branch 
managers  and  the  general  manager;  (98  e  and  h) 
empowered  the  board  to  lend  money  or  give  credit 
Willi  or  without  security.  But  there  was  (in  98c)  a 
proviso  '*  that  no  advance  without  security  shall 
be  made  or  credit  given "  to  any  director ;  (105) 
required  the  directors  to  cause  proper  accounts 
to  be  kept,  so  as  to  show  the  true  state  and  con- 
dition of  tlie  company ;  (108)  required  them  to  lay 
before  every  ordinary  meeting  a  pTojteT  balance-sheet, 
accompanied  by  a  report  as  to  the  state  and  condition 
of  the  company,  and  as  to  the  amoimt,  if  any, 
which  they  recommended  to  be  paid  out  of  the  profits 
by  way  of  dividend;  (109  to  118)  provided  for 
auditing  the  accounts.  The  auditors  were  to  have 
access  to  the  company's  books  and  accounts.  By 
(116  and  117)  they  were  to  have  copies  of  the  state- 
ments proposed  to  be  laid  before  the  general 
meetings,  and  it  was  dt  dared  to  be  their  duty  to 
examine  the  same,  with  the  accounts  and  vouchers 
relating  to  them,  and  to  make  a  report  thereon,  and 
also  to  examine  and  report  on  the  assets  of  the  com- 
pany. The  auditors  were  also  to  report  errors  and 
irregularities  to  the  board;  (119)  euipuwered  the 
directors,  with  the  sanction  of  a  general  meeting,  to 
declare  dividends  in  proportion  to  the  amounts  paid 
up  on  the  shares,  and  also  authorized  the  payment 
by  the  directors  of  interim  dividendd  out  of  the 
profits  of  the  bank  accrued  in  any  half- year  ending 
the  30th  of  June ;  (120)  empowered  the  directors  to  set 
aside  out  of  the  profits  a  reserve  fund,  and  no  divi- 
dend exceeding  6  x)er  cent,  per  annum  was  to  be  paid 
until  the  reserve  fund  amounted  to  one-fifth  of  the 
paid-up  capital ;  (121)  provided  that  the  reserve  fund 
might  oe  applied  to  meet  contingencies,  equalize 
dividends,  repairs,  or  any  other  purpose  of  the  com- 
pany which  the  board  may  think  fit. 

The  conipany's  principal  bank  and  its  head  office  were 
at  Cardiff,  where  the  directors  met  and  the  general 
manager  was  in  daily  attendance.  The  company  had 
also  many  branch  banks,  each  with  its  own  manager. 
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and  moreoyor  that  part  of  saoh  intereflt  and  dividends 
were  retained  by  the  said  John  Cory  and  converted  to 
his  own  use  as  a  sharebolder  of  the  company." 

The  appeal  and  cross -appeal  thus  require  th  court 
to  exainiiie  iiito  Mr.  John  Cory's  conduct  as  a  director 
of  the  company  from  the  time  when  he  became  a 
director  in  1884  until  he  ceased  to  be  so  in  December, 
1890,  or  even  later  if  the  liquidator  is  correct. 

The  order,  under  review,  was  made  on  a  summons 
iusued  under  section  10  of  the  Companies  (Winding- 
up)  Act,  1890,  on  the  14th  of  June,  1895,  a  date 
^hich  is  material,  having  regard  to  the  Statute  of 
Limitations,  on  which  Mr.  Cory  relies  as  a  defence  to 
the  greater  part  of  the  demands  made  against  him. 

It  will  be  convenient  to  consider  his  appeal  first. 
This  raises  the  question  whether  the  funds  of  the 
company  have  been  misapplied  in  payment  of 
dividends.  Before  examining  the  controverted 
facts  and  discussing  the  legal  questions  which 
arise,  it  is  desirable  to  state  2iortly  the  history  of 
the  company  and  how  the  present  contr  iversy  has 
arisen.  [His  lordship  then  stated  the  facts  set 
out  above  as  to  the  incorporation  of  the  company 
and  the  conduct  of  its  business,  and  continued  :  ] 
The  minutes  of  the  directors'  meetings  show  that, 
speaking  generally,  they  attended  with  reasonable 
regularity  and  transacted  a  large  amount  of  business. 
No  director,  imless  it  was  the  chairman,  attended  to 
any  details  not  brought  before  the  board  either  by 
the  chairman  or  by  the  general  manager.  Mr.  John 
Cory  stated  in  his  affidavit  the  general  course  of 
business  at  board  meetings,  and  his  oross-examinaiion 
does  not  substantially  differ  from  the  account  he  there 
gives. 

Wright,  J.,  has  regarded  this  evidence  as  an  admis- 
sion by  Mr.  John  Cory  of  a  total  abnegation  of  the 
use  of  his  factdties,  and  of  an  entire  neglect  of  his 
duties.  We  cannot  go  so  far  as  this.  ]£s  evidence 
does,  however,  show  that  he  only  attended,  when 
present,  to  whatever  his  attention  was  called  to ;  and 
that,  having  no  suspicion  that  anything  was  wrong, 
be  made  no  special  inquiries  in  order  to  ascertain  that 
aU  was  right.  [His  lordship  then  referred  to  the 
circumstances  of  the  agrcAuient  with  the  Metro- 
politan Bank,  and  continued  :]  There  can  be  no  doubt 
that  the  shareholders  were  grievously  deceived  by 
the  reports  and  balance-sheets  laid  before  them, 
and  no  one  can  be  surprised  at  their  anger  with 
their  directors,  and  especially  with  the  chairman  and 
general  manager,  both  of  whom  have  been  criiuinally 
prosecuted  and  convicted  for  their  fraudulent  conduct. 
Mr.  John  Cory's  answer,  however,  to  the  attempt  to 
make  him  liable  for  the  losses  sustained,  and  dividends 
paid,  whilst  he  was  a  director,  is  that  he  was  himself 
as  much  deceived  as  the  shareholders  by  the  chairman 
and  manager,  and  that  he  was  not  guilty  of  any 
breach  of  his  duty  in  not  making  speoal  investi^- 
tion  when  he  had  no  reason  to  suppose  that  anything 
was  wrong. 

Wriffht,  J.,  has  come  to  the  conclusion  that  Mr. 
John  Cory  was  not  only  negligent  but  fraudulent; 
or,  at  all  events,  guilty  of  misconduct  equivalent  to 
fraud  as  regards  its  legal  consequences.  The  learned 
judge  has  arrived  at  this  conclusion  from  the  fact  that 
in  their  reports  the  directors  unjustifiably  stated  that 
they  had  made  provision  for  all  bad  and  doubtful 
debts,  whereas  they  bad  not.  That  the  chairman  and 
manager  knew  this,  is  very  likely  true,  but  that  Mr. 
John  Cory  knew  it  is  quite  another  matter.  The  table 
of  bad  debts  shows  that  sums  were  constantly  written 
off  for  bad  debts,  and  there  is  nothing  to  justify  the 
inference  that  Mr.  John  Cory  knew  that  those  sums 
were  insufficient  or  that  he  did  not  honestly  believe 
them  to  be  sufficient.  It  may  be  that  he  ought  to  have 
been  more  vigilant  than  he  was,  and  that  he  should  not 


have  trusted  his  brother  and  Collins  so  muoh  as  be 
did.  But  negligence  is  one  thing,  fraud  is  another, 
and  we  are  quite  unable  to  adopt  Wright,  J.'s,  view 
that  Mr.  John  Cory  acted  fraudulenUy  in  making 
reports  to  the  shareholders  and  laying  the  balance- 
sheets  before  them.  At  the  dose  of  the  argument  for 
the  liquidator  we  intimated  that,  in  our  opinion,  the 
charge  of  fraud  against  Mr.  John  Cory  failed,  and 
further  study  of  the  evidence  has  strengthened  this 
conviction.  This  is  not  only  a  very  important  matter 
to  him  as  regards  character,  but  to  a  great  extent  it 
relieves  him  from  responsibility  for  anything  done  or 
omitted  before  the  14th  of  June,  1889. 

Another  peurt  of  the  case  on  which  we  are  unable  to 
agree  with  Wright,  J.,  relates  to  the  date  of  Mr.  John 
Cory's  retirement  from  the  board.  There  ean  be  no 
doubt  that  he  sent  in  a  letter  of  resignation  (although 
it  was  not  produced),  and  that  his  resignation  was 
accepted  at  a  meeting  of  directors  held  in  London  on 
the  18th  of  December,  1890,  and  that  he  was  informed 
of  its  acceptance  on  ^e  22nd  of  December,  1890.  There 
can  also  be  no  doubt  that  his  resignation  was  concealed 
from  the  shareholders  until  after  their  meeting  on  the 
21st  of  January,  1891,  and  that,  in  the  report  men  laid 
before  the  shareholders,  the  name  of  Mr.  John  Cory 
appeared  as  a  director.  The  evidence  is  conflicting  upon 
the  question  whether  his  resignation  was  or  was  not 
mentioned  at  the  meeting.  On  the  other  ha* »d,  he  waa 
not  present  at  it,  and  he  swears  he  did  not  know  that  hia 
name  still  appeared  as  a  director.  The  learned  judg^ 
says  he  is  unable  to  bdieve  that  Mr.  John  Cory  did  not 
know  that  his  name  so  appeared,  and  in  the  view  of 
the  court  below  Mr.  John  Cory  improperly  allowed 
his  retirement  to  be  concealed  and  allowed  himself  to 
be  held  out  as  a  continuing  director  and  as  concurring 
in  the  report  of  January,  1891,  which  the  learned 
judge  holds  to  be  as  fraudulent  on  BIr.  John  Cory's 
part  as  those  which  preceded  it.  We  cannot  adopt 
the  learned  judge's  view  of  this  part  of  the  case. 
We  are  satisfied  that  Mr.  John  Cory's  resignation 
was  bond  fide  and  a  fact,  not  a  sham.  He  was  not  in 
fact  a  director  after  his  resignation  was  accepted. 
He  took  no  part  in  drawing  up  the  report  nor  in 
rec  ^mmeuding  the  dividend  declared  in  Janaary,  1891 
Ev^n  if  he  received  the  report  before  the  meeting  and 
saw  his  name  as  a  director  and  did  not  insist  that  his 
name  should  be  strudk  out  or  that  his  resignation 
should  be  mentioned  to  the  meeting  ^and  tne  case 
against  him  cannot  be  put  more  strongly  than  this), 
even  then  we  fail  to  see  how  such  knowledge  and 
omission  can,  without  more,  make  him  liable  for 
misapplying  the  funds  of  the  company,  when  in  truth 
he  took  no  part  in  their  misapplication. 

With  these  preliminary  observations  we  pass  to  con- 
sider Mr.  John  Cory's  liability  in  respect  of  the  dividends 
declared  in  July  and  December,  1889,  and  July,  1890. 
The  liquidator  has  taken  the  view  that  the  dividends 
declared  and  paid  by  the  company  when  Mr.  John 
Cory  was  a  director  were  all  paid  out  of  the  capital 
of  tiie  company,  and  the  evidence  adduced  by  the 
liquidator  is  directed  to  prove  that  such  was  the 
case.  But  when  this  evidence  is  examined  it  seems 
quite  plain  that  the  dividends  were  not  in  fact  paid 
out  of  any  part  of  the  money  forming  the  paid-up 
nomioal  capital  of  the  company,  but  were  paid 
notwithstanding  the  loss  of  that  capital  and  without 
making  it  good.  What  was  done  was  this.  The 
acooimts  were  made  up  annually.  Such  losses  in- 
curred during  the  year  as  the  directors  recognized  as 
losses  were  writt^  off  or  provided  for  by  carrying 
sums  of  money  over  to  a  reserve  fund,  and  the  balance 
of  the  receipts  in  each  year  over  the  outgoings  in  the 
same  year  (after  making  some  allowance  for  bad  debts 
and  deductions  for  sums  carried  over  to  the  reserve 
fund)  were  treated  as  the  profits  of  that  year,  and 
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were  divided  as  dividrado.     Losses  writteD  off  in  one 
\f^  ^«re  not  brought  forward  the  next  year  so  as  to 
j™iM»Mli  the   profits  of  that  year,  but  were  simply 
^u^vrj,    a  fresh  start  being  made  every  year  and 
dnndends  being  divided  out  of   the  excess  of  the 
miTial    receipts   over   the   annnal    expenses.      The 
eflfect   of   this  was  to  throw  all  bad  debts  written 
off,  and   not  provided  for  by  an  increase  of  reserve 
fiindy    on    the  capital    and   to    diminish    the   paid- 
up    capital    year  oy  year,  and  nevertheless  to  keep 
paying    dividends  out  of  the  excess  of   the  annual 
receipts  over  the  annual  expenses.    It  is  obvious  that 
this  method  of  procedure,  if  long  continued,  would 
ultimately  exhaust  the  paid-up  capital  of  the  com- 
pany,   aiid   the  first  disastrous  year  in   which    the 
current    outgoings  exceeded  tUe  current  incomings 
would  i^roduoe  great  embarrassments     Such  a  mode 
of  dealing^  with  the  company's  assets,  however  repre- 
hensibley  must  nevertheless  not  be  confounded  with 
paying    dividends  out  of  the  paid-up  capital  of  the 
coutpany.     The  paid-up  capital  of  a  limited  company 
cannot  be  lawfully  returned  to  the  shareholders  uoder 
the  guise  of  dividf>nds  or  otherwise.     Even  an  article 
of  association  authorizing  the  payment  of  interest  to 
shareholders  on  the  amounts  paia  up  on  their  shares 
oannot  authorize  a  payment  of  such  interest  out  of 
capital :    see   In   re   Sharpe,    But   paid-up    capital 
which   ifi   lost  can  no  more  be  applied  in  paying 
dividends  than  in  paying  debts,    its   loss  renders 
any  subsequent  application  of  it  impossible.    There 
'was   no  such  dealing  with  the  paid-up  capital  of  the 
company  in  this  case  as  to  amount  to  an  illegal 
appBcation  of  it.    Further,  it  is  not  possible  for  ihe 
court    to    say    that    the    law    prohibits    a  limited 
company,   even  a  limited   banking  company,   from 

Saying  dividends  unless  its  paid-up  capiUl  is  intact. 
appose  a  heavy  unexpeotM  loss  is  sustained-  It 
must  be  met  if  there  are  assets  to  meet  it  with.  The 
capital,  even  uncalled  capital,  must,  if  necessary,  be 
applied  to  meet  it.  Such  an  application  of  capital  is 
a  perfectly  legimate  use  of  it.  There  i«  no  law  which 
in  the  case  supposed  prevents  the  payment  of  all 
future  dividends  uDtil  all  the  capital  so  expended 
is  made  good.  Many  honest  and  prudent  men  of 
business  would  replace  a  large  lo8<i  of  capital  by 
degrees  and  reduce  the  dividends,  but  not  stop  them 
entir<ly,  until  the  whole  loss  was  madf»  i;ood.  No  law 
oomi>els  them  to  pay  none  at  all.  There  arn  cases 
in  which  no  honest  competent  man  of  business  would 
think  of  charging  particular  debts  c>r  expenses  to 
capital.^  We  are  certainly  not  prepared  to  sanction 
the  notion  that  all  debts  incurred  in  carrying  on  a 
business  can  be  properly  permanently  charged  to 
capital,  and  that  tiie  excess  of  receipts  over  the  other 
outgoings  can  be  afterwards  properly  divided  as 
profit,  as  if  there  had  been  no  previous  loss.  No 
honest  competent  man  engaged  in  trade  or  commerce 
would  carry  on  business  on  such  a  principle.  But, 
excluding  cases  in  which  everyone  can  see  that  a 
particular  debt  or  outlay  cannot  be  reasonably 
charged  to  capital,  it  may  be  safely  said  that  what 
losses  can  be  properly  charged  to  capital  and  what  to 
income  is  a  matter  for  business  men  to  determine, 
and  is  often  a  matter  on  which  opinions  of  honest  and 
competent  men  differ :  s^-e  Gregory  v.  Patchettf  13 
W.  R  34,  33  Beav.  695.  There  is  no  hard-and-fast 
legal  itde  on  the  subject.  There  can,  however,  be  no 
doubt  that  if  expenses  or  payments  are  obviously 
improperly  charged  to  capital,  and  are  so  charged 
simply  to  swell  the  apparent  profits  and  to  make  it 
appear  that  dividends  may  be  properly  declared, 
dividends  declared  and  paid  under  such  circumstances 
cannot  be  treated  as  le^timately  paid  out  of  profits, 
and  can  no  more  be  justified  than  if  they  were 
paid  out  of  capital.    This  was  determined  in  Bloxcm 


V.  The  Metropolitan  Bailwav  Co.,  16  W.  R,  490, 
L.  R.  3  Ch.  App.  337,  and  has  been  acted  upon  in  many 
other  cases — e.g,y  dance's  case,  In  re  The  Oxford 
Benefit  Building  Sodety,  The  Leeds  Estate  Co,  v. 
Shepherd,  In  re  The  London  and  General  Bank, 
44  W.  R.  80.  [1896]  2  Ch.  673.  It  would 
seem  that  Sir  G.  Jessel  inclined  to  the  opinion 
that  a  limited  company  could  not  pay  dividends 
unless  its  paid-up  capital  was  kept  up :  see  In 
re  The  Ebhw  Vale,  <fec..  Co,,  4  Ch.  D.  827,  26  W.  R. 
Dig.  48.  But  no  decision  has  yet  gone  this  length, 
and  it  has  since  been  decided  that  dividends  may 
be  paid,  even  by  a  limited  company,  although  its 
nominal  capital  is  not  kept  up :  see  Vemer  v.  General 
and  Commercial  Investment  Trusts  and  the  earlier  case 
Lee  V.  Neuchatel  Asphalte  Co,  What  was  lost  there 
was  fixed  capital,  and  it  is  obvious  that  circulating 
capital  or  any  other  money  employed  in  earning 
returns  must  be  deducted  from  them  in  order  to 
ascertain  how  much  of  them  can  be  regarded  as 
profit.  If  the  returns  do  not  exceed  the  money 
spent  in  procuring  them  (whether  that  money  be 
called  circulating  capital  or  any  other  name)  there 
can  be  no  profits,  and  no  ingenious  process  of  book- 
keeping can  alter  the  fact.  It  is  not  denied  in  this 
case  that  the  annual  receipts  did  exceed  the  annual 
outgoings,  and  the  dividends  having  been  paid  out  of 
the  excess,  the  allegation  that  they  were  paid  out  of 
capital  is  not  accurate.  But,  as  already  pointed  out, 
it  does  not  at  all  follow  that  the  course  adopted  by 
the  directors,  in  declaiing  dividends  year  after  year 
as  they  did,  was  legally  justifiable.  It  cannot  be 
denied  that  the  balance-sheets  and  profit  and  loss 
accounts  concealed  the  truth  (as  now  known)  from 
the  phareholders,  and  were,  as  it  now  turns  out, 
grievously  misleading.  The  sbsureholders  were  never 
told  that  the  paid-up  capital  was  being  constantly 
cUminished  by  bad  debts,  as  now  appears  to  have  been 
the  case.  The  shareholders  were  told  every  year  that 
proper  provision  was  made  for  those  debts,  and  now 
that  the  case  has  been  thoroughly  investigated  it  is 
really  reduced  to  the  question  whether  Mr.  John  Cory 
was  justified  in  making  the  statements  he  did  and  in 
dealing  as  he  did  with  debts  which  have  now  been 
ascertained  to  be  bad.  It  is  easy  to  be  wise  after  the 
event,  and  there  is  danger  in  treating  a  director  as 
knowing  years  ago  what  now  appears  to  be  the 
fact.  But  it  is  the  duty  of  the  court  to  examine  the 
state  of  things  as  they  appeared  to  him  when  the  divi- 
dends were  declared,  and  to  determine  whether  he  was 
justified  in  what  he  did  by  what  he  knew  and  ought 
to  have  known.  What  he  ought  to  have  known  is  as 
important  as  what  he  knew.  It  was  stated  in  a  judg 
ment  delivered  in  this  court  a  few  weeks  ago  in  the 
Lagunas  case,  ante  p.  74,  that  if  directors  act  within  their 
powers,  if  they  act  with  such  care  as  is  reasonably  to 
be  expected  from  them  having  regard  to  their  know- 
ledgeand  experience,  and  if  they  act  honestly  for  the 
benefit  of  the  company  they  represent,  they  discharge 
their  equitable  as  well  as  their  legal  duty  to  that  com- 
pany. Webelieve  this  statementof  the  lawtobe  correct, 
and  we  adopt  it  as  our  guide.  It  has  been  shown  that  in 
this  case  the  dividends  did  not,  in  fact,  come  out  of  the 
paid-up  capital  of  the  company.  Fraud  is  not  estab- 
lished against  Mr.  John  Cory,  nor  is  there  any  proof 
that  he  was  acting  in  the  interests  of  his  own  friends  or 
of  himself  and  not  bond  fide  with  a  view  to  the  interest 
of  the  National  Bank.  The  inquiry,  therefore,  so  far 
as  he  is  concerned,  is  reduced  to  the  representations 
he  made  as  to  the  position  of  the  company  and 
of  his  alleged  want  of  care  and  attention  to  the 
affairs  of  the  bank,  and  more  particularly  to  his 
omission  to  find  out  that  the  manager  was  misleading 
the  directors.  In  the  Lagunas  case  it  was  said,  and 
we  repeat  it,  that  the  amount  of  care  to  be  taken  is 
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dtffioalt  to  define;  but  it  is  plain ' that  direotora  are 
not  liable  for  mU    the    miiitalces   thej  may  m«ke, 
although  if  they  had  taken  more  oare  they  might 
have   avoidi'd  them :  s^'e   Overend,  Gurney,  A  Co.  ▼. 
Oibh^  L.  B.  5  H.  L.  480.    Their  negligenoe  most  be 
not  tiie  omission  to  take  all  possible  care ;  it  must  be 
much  more  blameable  than  that;  it  most  be  in  a 
business  sense  culpable  or  gross.    We  do  not  know 
how  better  to  describe  it.    Some  useful  observations 
justifying  the  expression  gross  negligence  will  be 
found  in  Lord  Chelmsford's  judgment  in  Gihlin  v. 
McMuUen,  17  W.  E.  445,  L.  B.  2  P.  C.  336.    It  is  not, 
however,  necessary  to  enlarge  on  this  subject.    The 
cure,  which  in  any  case,  can  be  reasonably  expected 
to  be  taken  is,  speaking  generallv,  the  measure  of  the 
care  which  the  law  requires  to  oe  taken  where  there 
is  no  contract  affecting  the  question.    What  we  have 
to  determine  is  whether  Mr.  John  Cory  was  justified 
in  making  the  statements  he  made,  and   whether 
he  could  be  reasonably  expected  to  find  out  more 
than  he  in   fact  knew.      Bsid   and   doubtful  debts 
%6re     constantly    considered     and     provided    for; 
some   being   written   off;    some   by    setting    aside 
reserve    capital;     £12,000    odd    were    written    off 
bafore    1890,    and    £13,600,    or  thereabouts,  were 
written     off     in     that     year,    and    £70  000    was 
set  aside  for  reserve  capita).    Sach  matters  were  oon- 
Hidered  by  the  directors.    The  accusation  U  that  they 
did  not  do  enough  in  this  way.     But  here  again,  even 
if  some  debts  known  to  the  manager  to  be  bad  were 
treated  as  good,  it  is  not  proved  that  Mr.  John  Cory 
knew  this  or  had  reason  to  suspect  that  what  was  done 
was  inadequate.    His  evidence  is  dear  that  he  neither 
knew  nor  suspected  that  such  was  the  case,  and  that 
he  really  believed  that  the  provision  was  amp'e.    The 
same  question  arises,  Was  it  his  duty  to  test  the 
accuracy  or  completeness  of  what  he  was  told  l^  the 
general  manager  and  managing  director  P    This  is  a 
question  on  which  opiDions  may  differ,  but  we  are  not 
prepared  to  say  that  he  failed  in  his  legal  duty. 
Business  cannot  be  carried  on,  on  principles  of  distrust. 
Men  in  responsible  positions  must  be  trusted  by  those 
above  them  as  well  as  by  those  below  them  until  there 
is  reason  to  distrust  them.     We  agree  that  care  and 
prudence  do  not  involve  distrust,  but  for  a  director 
acting  honestly  himself  to  be  held  legally  liable  for 
negligence  in  trusting  the  officers  under  hiui  not  to 
conceal  from  him  what  they  ought  to  report  to  him 
appears  to  us  to  be  laying  too  heavy  a  burden  on 
honest  business  men.    But  this  is  the  whr>]e  of  Mr. 
John  Cory's  shortcomings  as  proved  by  the  evidence. 
Even  his  letter   of  the  19th  of  January,   1888,  on 
which  Wright,  J.,  placed  so  much  stress,  ceases  to 
turn  the  case  against  him  if  he  honestly  believed  it  to 
be  true,  and  if  he  was  justified  as  a  reasonably  care- 
ful man  in  so  believing;  and  we  cannot  say  that 
he  was  not.    Cases  such  as  thfse  are  always  cases 
of    degree.     In  Leeda   Eitate    Co,   v.   Shepherd  the 
directors  trusted  their  manager  and  were  hdd  liable. 
They  did  not  take  the  trouble  to  see  that  what  he 
did  was  even  apparently  what  he  ought  to  have  done. 
They  delegated  their  functi  ns  to  mm.     The  case  of 
In  re  Denham  &  Co,  is  more  like  the  present,  and 
there  the  director  was  held  not  liable.     It  must  be 
now  conceded  that  if  Mr.  John  Cory  had  himself 
srudied  the  weekly  statements  aud  quarterly  returns 
and  had  compared  those  for  one  period  with  those 
fir  anothcTi  and  more  especially  if  he  bad  seen  the 
letters  addressed  by  the  auditors  to  the  directors,  he 
would  have  been  put  upon  inqniry,  and  would  have 
f  lund  out,  if  he  had  not  neglected  his  daty,  that  the 
affairs    of    the    bank    wi-re    not  in  the  flourishing 
condition  which  he  believed  them  to  be  in.    The 
existence  of  the  letters  written  by  the  auditors  and 
accompanying  their  certificates  were  very  much  relied 


on  against  Mr.  John  Cory.    Those  letters  aire  not 
produced.    They  were  never  found  by  the  liquidator. 
His   kaowledge    of    them    is    deriv^   from    oopies 
furnished  by  the  auditors.    These  letters  warned  the 
directors  annually,  in  and  after  1884,  and  especially 
in  January,    1890,  that  there  were  matters  which 
required  investigation,  and  if  Mr.  John  Coxy  had 
known  or  suspected  that  there  were  such  letters,  and 
he  had  omitt^  to  make  inquiries  into  the  matters  to 
which  attention  was  drawn,  he  would  plainly  have 
oegleoted   his  duty   as   a  director  and  have   been 
guilty  of  negligence   to   the  degree  justifying  the 
epithet  gross.    But  he  had  no  reason  to  sappoae 
ttiere    were    any    such    letters,    and    apart    ttoia 
them    the     auditors'     reports     justified     him     in 
supposing  that  all  was  right.    The  letter  from  the 
auditors  of  the  13th  of  January,  1890,  to  the  secretary 
of  the  bank  was  answered  by  the  secretary  on  the  13th 
of  February,  1890 ;  it  had  been  laid  before  the  board, 
and  this  was  done  on  the  lOtb.     But  Mr.  John  Cory 
was  not  there.    He  was  apparently  present  at  a  sub- 
sequent meeting  at  which  the  minutes  of  the  meetiDg 
on  the  10th  were  confirmed,  but  the  matter  did  not 
attract  his  attention ;  and,  considering  the  terms  of 
tbe  minutes,  this  was  very  natural.    We  are  satisfied 
that  these  letters  from  the  auditors  were  fraudulently 
ooncealei  from  Mr.  John  Cury,  and  that  he  never 
knew  of,  or  suspected,  their  existeDce,    His  ignoranc-s 
of  them  was  not  attributable  to  negligence  on  his  part. 
Mr.  John  Cory's  omission  to  examine  the   weekly 
statements  and  quarti-rly  returns  is  also,  we  think, 
excusable,  although  not  on  the  same  grounds,  for 
they  were  known  by  him  to  exist,  and  were  in  the 
board  room  for  inspection.     We  have  had  the  advant- 
age of  an  exhaustive  examination  of  them,  and  of  a 
comparison  of  long  series  of  them,  and  we  know  the 
result  and  their  full  significance.    But  without  a  com- 
parison of  those  for  one  period  with  those  of  an 
earlier  period  a  director  would  derive  little  informa- 
tion   that  was    really  useful.     No  suspicion  being 
aroased,  Mr.  John  Cory's  reasons  for  not  examining 
them  are  natural,  and  his  omission  to  examine  them 
does  not  show  want  of  reasooable  care  and  attention  on 
his  part  to  the  affairs  of  the  bank.  He  had  no  reason  to 
suppose  that  there  were  unsatisfactory  debts  beyond 
those  written  off  and  provided  for.   The  evidence  when 
carefully  sifted  unquestionably  shows  that  Mr.  John 
Cory  might  have  found  out  that  he  was  deceived  by  the 
general  manager,  and  that  the  dividends  declared  were 
not  in  a  business  sense  warranted  by  the  profit  made. 
Ou  the  other  hand,  the  evidence  shows  that  although 
he  was  deceived  he  neither  knew  nor  suspected  it. 
We  are  not  prepared  to  say  that  he  is  guilty  of  any 
breach  of  duty  m  not  discovering  that  those  whom  he 
trusted  were  misleading  him;  nor  that  in  point  of 
law  he  was  guilty  of  any  breach  of  duty  in  recom- 
mending the  payment  of  dividends  as  and  when  he 
did.    A  director  does  not  warrant  the  truth  of  his 
statements ;  he  is  not  an  insurer.    But  if  he  makes 
misstatements  to  his  shareholders  he  is  liable  for  the 
consequences  tmless  he  can  show  that  he  made  them 
honestly,  believing  them  to  be  true,  and  took  suoh 
care  to  ascertain  Uie  truth  as  was  reasonable  at  the 
time.    This,  we  think,  Mr.  John  Cory  did.    It  follows 
that  Mr.  John  Cory  is  not  only  not  liable  to  make 
good  the  dividends  declared,  bat  also  that  he  is  not 
liable  to  refund  those  which  he  himself  received  as  a 
shareholder,  whether  before  or  after  the  14th  of  June, 
1889,  for  there  was  no  breach  of  trust  in  this  matter 
by  him.     His  conduct  before  that  date  was  not  more 
remiss  than  it  was  afterwards. 

As  regards  the  advances  made  to  directors  without 
security  between  the  14th  of  June,  1889,  and  the  18th of 
December,  1890.  The  lien  given  by  article  15  came  into 
existence  automatically  and  g^ve  the  company  an  equH- 
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»^  charge  on  the  shares  with  a  power  of  Bale,  which  is 
▼ery  important.    It  certaiDly  oonstttnted  a  seourity : 
In  re  General  Exchange  Bank,  19  W,  B,  791,  L.  B.  6  Ch. 
App.   818.       Artiole  98  enamerates  what  the  board 
may  do,  and  presupposes  oonsideralion  and  atteotion 
by  thfin^  ;   and  we  are  of  opinion  that  no  credit  was 
to  be  iKiven  and  no  adTancA  was  to  be  made  to  a 
dirFotor  without  deliberation  by  the  board  nor  without 
Decutity,  and  if  so  made  it  would  be  difficult  to  justify 
the^  advazkce  by  faUiog  back  on  the  lien  conferred  by 
article  15.       But  we  cannot  go  the  length  of  saying 
that  aharea  in  the  bank  might  not  be  accepted  as 
security   on  reasonable  deliberation  if    of  adequate 
Talue.     We  do  not  overlook  the  fact  that  their  value 
depends  on  the  value  of  the  assets  of  the  company 
lending^  ir  a  money  on  them.    This  renders  care  and 
deliberatioa  all  the  more  necessary  whenever   the 
borrower  was  a  shareholder  or  a  director.    But  in 
either  case  we  are  of  opiiion  that  shares  in  the  bank 
might  be  accepted  as  seourity  if  the  board  considered 
thein  BofBoient  as  regards  value.    Suppoae  the  board 
considered  a  proposed  advanced,  and,  being  satisfied 
>   \that  the  shares  would  sell  for  considerably  more  than 
'^the  sun  advanced,  authorized  an  advance  and  obtained 
a  deposit  of  the  riiare  certificates  of  the  borrower  as 
aecnrily.     Ve  do  not  think  they  would  have  failed 
in  their  duty,  even  if  the  borrower  were  a  director. 
This  behig  so,  we  cannot  hold  the  board  liable  in 
point  of  law  for  omitting  to  obtain  the  certificates : 
tor  their  lien  and  power  of  sale  under   article   15 
would  not  be  defeated  by  the  absence  of  the  certifi- 
cates, and  we  do  not  understand  tiiat  any  loss  has 
been    sustained   by   the    bnnk    by    reason    of    the 
absence    of   certificates.      In   substance,    therefore, 
we  agree  with  the  view  of   Wright,    J.,    on    this 
point. 

Kow  let  us  see  what  was  done  by  Mr.  John  Cory. 
Large  advances  were  made  to  some  directors  in  1889 
and  1 890.  We  leave  out  of  account  the  advances  made 
in  1891,  as  Mr.  John  Ck>ry  was  not  then  a  director. 
We  also  pass  over  the  errors  in  figures  which 
Mr.  Norris  has  pointed  out.  It  is  proved  that 
in  1889  and  1890  Mr.  Grawshay,  one  of  the 
directors,  was  constantly  allowed  to  overdraw.  The 
branch  manager  at  Bridgend  per^tually  drew  atten- 
tion to  this  and  wrote  for  instructions,  uat  apparently 
got  none.  Grawshay  was  a  large  shareholder  in  tiie 
company,  and  the  market  value  of  his  shares  exceeded 
his  advances  and  overdrafts.  Other  deeds  and  docu- 
ments were  apparently  also  held  by  the  board  as  a 
security.  Other  siaiilar  cases  are  given  by  the  liqui- 
dator where  these  advances  and  overdrafts  have 
resulted  in  large  losses.  The  directors  clearly  regarded 
the  Uen  as  a  seourity,  and  a  '*  stop-share  "  book  was 
aocordinffly  ordered  to  be  kept  in  1884,  in  which  all 
shareholders'  overdrafts  were  to  be  entered.  There  is 
no  proof  that  if  the  shares  could  in  point  of  law  be 
taken  as  security  they  were  insufficient  at  the  time 
they  were  taken.  The  securities  were  never  reported 
to  ti&e  board  as  insufficient ;  nor  did  Mr.  John  Cory 
know  or  suspect  they  were  so.  His  cross-examination 
on  these  matters  shows  that  many  very  material  facts 
were  concealed  from  him— e.^.,  the  fact  that  a  director 
was  a  partner  in  a  borrowing  firm;  the  amounts  to 
which  some  of  the  directors  obtained  advances  or  were 
indebted  to  the  bank ;  the  insufficiency  of  the  securi- 
ties. Moreover,  several  of  the  advances  which  have 
resulted  in  loss  were  not  sanctioned  by  him,  and  were 
made  without  his  knowledge.  The  question,  of 
course,  again  arises  whether  Mr.  John  Cory  ought  not 
to  have  l^en  more  vigilant.  The  observations  already 
made  on  this  head  need  not  be  repeated.  Nor  is  it 
Becetsary  to  examine  in  detail  his  liability  for  other 
improper  advances.  Here,  again,  his  answer  is  the 
same,  and  his  liabQity  depends  on  his  omission  to  find 


out  the  facts.    His  liability  for  such  omission  has 
been  already  considered  and  negatived. 

Having  arrived  at  the  above  conclusions,  it  is  un- 
necessary to  decide  whether  Mr.  J.  Cory's  counsel  were 
right  in  their  contention  that,  assuming  Mr.  J.  Corjr  to 
be  liable  to  make  good  the  dividends  declared  whilst 
he  was  a  director,  the  liquidator,  as  representing  the 
shareholders  in  the  bank,  could  not  have  recovered 
such  dividends  from  him.  The  argument  was  that 
all  moneys  recovered  by  the  liquidator  would  have  to 
be  distributed  amongst  the  shareholders,  who  had 
already  had  the  benefit  of  the  dividends  improperly 
declared,  so  that  they  would  in  effect  be  paid  twice 
over.  In  the  course  of  the  argument  it  was  pointed 
out  that  the  money  sought  to  be  recovered  was,  if 
recoverable,  an  asset  of  the  company,  and  that  the 
liquidator  was  the  person  to  g«»t  it  in,  and  that 
Turquand  v.  Marshall  had  no  appucatio^  to  claims  by 
incorporated  companies.  We  pointed  out  that  the 
money  which  had  been  divided  m  years  gone  by  had 
been  paid  and  received  as  profits,  and  not  as  capital, 
and  Mr.  J.  Cory  could  not  treat  the  shareholders, 
whom  on  the  present  assumption  he  would  have 
mided,  as  having  received  the  dividends  as  capital. 
We  said  that  we  agreed  with  Cotton,  L.J.'s, 
observations  in  Flitcro/t's  aue  as  we  understood  them 
— viz.,  the  court  could  and  would  prevent  the 
liquidator  from  taking  any  proceedings  which  were 
useless  and  vexatious,  but  that  this  proceeding  in  the 
case  supposed  would  be  neither  the  one  nor  the  other. 
On  this  part  of  the  case  we  agreed  with  Wright,  J. 
Lastly,  we  think  it  only  due  to  the  liquidator  to  add 
that,  although  Mr.  J.  Cory  has  succeeded  in  his 
apx>eal,  his  conduct  justified  the  closest  scrutiny. 
But  the  order  appealed  from  ou^ht  to  be  reversed, 
and,  having  re^rd  to  the  senous  charges  made 
against  him,  the  liqiddator  must  pay  Mr.  J.  Cory  his 
costs,  both  of  the  summons  and  of  his  appeal. 

Solicitors.  Michael  Abrahams,  Sons,  &  Co,  ;  RiddeU, 
Vaizey,  dk  Smith,  for  Thos.  Williams,  Neath ;  Burton, 
Yeates,  &  Harty  for  Johnsons,  Barclay,  &  Rogers, 
Birmingham. 
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Ashbt  v.  Wilson,  (o.) 

Landlord  and  tenant — Covenant— Breach   by  lessee  of 

covenant  with   lessor  —  Right  of  adjoining  lessee  to 

enforce  ths  covenant, 

A,  let  one  of  a  row  of  houses  to  B,,  covenanting  not  to 
let  any  other  house  in  the  row  for  the  trade  of  a  green^ 
grocer.  A,  suhs'-quently  let  another  house  in  the  row  to 
C,  UbJHng  a  covenant  from  him  to  use  it  for  an  Italian 
warehouse  only.  Action  by  B,*8  assignee  to  restrain  A. 
from  letting,  and  C,  from  using,  his  premises  for  the 
trade  of  a  greengrocer. 

Held,  that  C.  had  broken  his  covenant  with  A,;  tJiat 
A,  had  observed  his  covenant  with  B,  ;  that  the  plaintiff 
could  neither  sut  C,  directly  for  breach  of  his  covenant 
with  A,  nor  compel  A,  to  sue  him;  and  that  the  action 
must  be  dismissed. 

Kemp  v.  Bird,  25  FT.  R.  838,  5  Ch,  D.  974,  followed. 

Fitz  V,  lies.  [1893]  1  Ch.  77,  discussed. 

By  an  indenture  of  lease  dated  the  27th  of  Novem- 
ber, 1893,  a.  W.  Wilson  let  to  H.  T.  Bigglestone,  his 
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exeoaton,  adminutnton,  and  Msigns,  a  house  oalled 
No.  3,  The  Broadway,  Church  End,  Finohley,  oue  of 
a  terrace  of  six  shops,  for  twenty-one  years,  at  the 
rents  therein  mentioned,  and  the  lessee,  for  himself, 
his  executors,  administrators,  and  assigns,  covenanted 
with  the  lessor,  his  executors,  administrators,  and 
assigns,  that  he  would  use  the  premises  as  and  for  the 
business  of  a  fruiterer,  greengrocer,  and  com  chandler 
only.  And  the  lessor  covenanted  witii  tiie  lessee  that 
he  woidd  not,  during  the  continuance  of  the  demise, 
let  any  of  the  other  houses,  Nos.  1,  2,  4,  5,  and  6 
in  the  Broadway,  for  the  purposes  of  the  trades  of  a 
fruiterer,  greengrocer,  cr  com  chandler. 

On  the  2nd  of  August,  1898,  Bigglestone  assigned 
his  interest  in  the  premises  to  William  Ashby. 

By  an  indt^ntnre  of  lease  dated  the  29th  of  January, 
1897,  G.  W.  Wilson  let  to  J.  H.  Bebb  another  house 
in  the  Broadway,  No.  1,  for  thirty- three  years  at  the 
rent^  therein  mentioned.  And  the  lessee  covenanted 
with  the  lessor  that  he  would  use  the  premises  as  and 
for  an  oil,  colour,  and  Italian  warehouse  only. 

This  was  an  action  by  William  Ashby  against  Wilson 
and  Bebb.  The  plaintiff  by  his  statement  of  claim 
alleged  that  Bebb  was  carrying  on  the  trade  of  a 
fruiterer,  greengrocer,  and  com  chandler  at  No.  1, 
The  Broadway,  and  thereby  causing  him  loss  and 
damage,  and  he  claimed  an  injunction  to  restrain 
Wilson  from  lettiog  or  permittiog  to  be  used  No.  1, 
The  Broadway  for  the  purposes  of  the  said  trades  iu 
contravention  of  the  covenant  by  Wilson  in  the  lease 
of  the  27th  of  November,  1893,  and  also  an  injunction 
to  restrain  Bebb  and  his  agents  from  using  No.  1,  The 
Broadway  for  the  purposes  of  the  said  trades.  Bebb 
by  his  defence  denied  that  he  was  carrying  on  the 
S'iid  trades  in  breach  of  the  covenant  by  Wilson  in 
the  lease  of  the  27th  of  November,  1893,  or  thereby 
causing  the  plaintiff  loss  or  damage,  and  he  also 
alleged  that  he  had  no  notice  or  knowledge  of  that 
covenant,  and  further  that  as  a  matter  of  law  that 
covenant  did  not,  according  to  the  express  terms  of 
it,  afifect  him.  Wilson  by  his  defence  also  denied 
that  the  said  trades  were  being  carried  on  as  alleged 
by  the  plaintiff,  and  submitt^  that  as  against  him 
the  statemeat  of  claim  disclosed  no  cause  of  action. 

P.  O.  Lawrence,  Q,C.,  and  Gerald  Whedcr,  for  the 
plaintiff. — ^The  defendant  Bebb  i^  carrying  on  the  trade 
of  a  greengrocer,  &o.,  to  the  injury  of  the  plaintiff,  and 
has  broken  his  covenant  with  Wilson,  which  covcDant 
the  plaintiff  is  entitled  to  have  enforced  for  his 
benefit :  Fiiz  v.  /fe«,  [1893]  1  Oh.  77,  68  L.  T.  Bep. 
108,  41  W.  R.  Dig.  208 ;  Badde  v.  Fredericks,  38 
W.  E.  742,  44  Ch.  D.  244 ;  TuUc  v.  Moxhay,  2 
PhiUips  774. 

Warrtngtont  Q.(7.,  and  G,  Cave,  for  the  defendant 
Bebb.— -'niis  defendant  has  not  broken  his  covenant 
with  Wilson;  but  if  he  has  the  plaintiff  cannot  enforce 
it  against  him.  Wilson  has  not  broken  his  covenant 
with  the  j^aintiff.  This  case  is  covered  by  Kemp  v. 
Bird,  26  W.  B.  838,  5  Oh.  D.  974;  StuaH  v.  Diplock, 
38  W.  E.  223,  43  Ch.  D.  343.  Fitz  v.  Ilea  is  uot  in 
point  in  this  case. 

B*  J.  Parker,  for  the  defendant  Wilson. 

P.  0.  Lawrence,  Q,0.,  in  reply. — ^Pffov.  //es,  appears 
to  be  in  conflict  with  Kemp  v.  Bird.  The  court  should 
follow  Fitz  V.  lies,  which  is  the  later  case. 

KXKXWIOH,  J. — ^It  is  certainly  easier,  and  I  think 
more  convenient,  in  this  case  to  deal  with  the  question 
of  fact  first.  Now,  the  real  question  of  fact  is  whether 
the  defendant  Bebb  is  carrying  on  the  business  of  a 
froiterer,  greengrocer,  and  com  chandler,  either  one 
or  the  other  of  them ;  he  is  restricted  to  tlie  business 
of  an  oil,  colour,  and  Italian  warehouseman,  by 
the  covenant  in  his  lease;  he  is  only  to  use  the 


g remises  as  and  for  an  oil,  colour,  and  Italian  ware- 
ouse.  If  he  is  carrying  on  tiiie  business  of  a  f  rnitersr, 
greengrrocer,  and  com  chandler  he  is  infringing  that 
covenant,  which  is  of  a  restrictive  character ;  ^  and 
moreover,  beyond  that,  he  is  carrying  on  the  bnsineM 
which  the  plaintiff  is  at  liberty  to  carry  on,  and  is 
thereby  entering  into  competition  witL  him  and 
probabl>  doing  lum  some  harm.  No  won  that  question, 
notwithstanding  the  confiiot  of  evidence,  I  confess  I 
have  no  hesitation  in  holding  that  the  defendant 
Bebb  is  carrying  on  the  business  of  a  fruiterer, 
greengrocer,  and  com  chandler,  all  three.  It  is 
enough  if  he  is  only  carrying  on  oue  of  them. 
[His  lordship  then  examined  the  evidence  on  the 
point,  and  continued:]  I  think  therefore  that  the 
covenant  into  which  the  defendant  Bebb  entered 
with  his  landlord,  the  defendant  Wilson,  has  bean 
broken  by  Bebb  and  broken  to  the  harm  of  the  plain- 
tiff. 

But  having  put  the  facts  out  of  the  way — ^that 
is  to  say,  having  done  my  duty  as  far  as  I  can  as  a 
judge  of  fact,  now  comes  the  question  of  law,  which 
is  a  extremely  interesting  on.    That  question  is  this, 
putting  it   broadly :    Can  the  plainnff  sue    Bebb  Y 
There  is  no  covenant  between  the  plaintiff  and  Bebb. 
There  is  no  evidence  to  show  that  there  is  any  contract 
between  them  resting  upon  a  building  scheme  or  any- 
thing of  that  kind.    There  does  not  seem  to  me  to  have 
been  any  general  scheme  which  would  bind  them  both. 
The  doctrine  of  Talk  v.  Moxhay  has  been  referred  to, 
but  the  question  in  this  case  really  depends  upon  the 
covenant  made  with  the  lessor  Wilson.    The  question 
is,  Can  the  plaintiff  sue  Bebb  P    After  what  I  have 
said  it  seems  that  the  ansvirer  is,  the  plaintiff  cannot 
sue  Bebb  directly.    Then  can  he  sue  Bebb  through 
Wilson  h    Oeortainly  he  can,  if  he  is  entitied  to  m%ke 
Wilson  sue  Bebb.    If  he  is  entitied  to  call  upon 
Wilson,  his  lessor,  to  sae  Bebb,  who,  I  have  held,  has 
broken  his  coveuant  with  Wilson,  then  it  would  be 
convenient  for  the  plaintiff  simply  to  make  Wilson  a 
party  here,  and  though  his  action  against  Bebb  would 
remain  his  action  against  Bebb,  still  he  would  sue 
Bebb  through  Wilson.    That  would  be  right  enough. 
It  is  only  fair  to  notice  that  Wilson  has  never  been 
remiss.    He  has  endeavoured  to  do  his  duty  as  lessor. 
He  has  not  sued  Bebb,  but  he  has  not  made  the 
slightest  dificulty  over  this  action.    He  was  willing 
to  see  justice  done  between  his  tenants.    Now  why 
is    not    the     plaintiff     entitied    to    sue    Wilson  P 
Wilson  has  entered  into  a  covenant  with  the  plaintiff 
to  a  certain  effect,  and  if  the  plaintiff  is  entitled  in 
this  court  to  insist  upon  Wilson  suing  Bebb  on  that 
covenant,  he  can,  as  a  short  cot,  sue  Bebb  with  Wilson 
made  a  party.    It  then  becomes  necessary  to  see  what 
that  covenant  is  into  which  Wilson  has  entered  with 
the  plaintiff.  It  is  contained  in  the  lease  of  the  27th  of 
November,  1893,  of  which  the  plaintiff  is  the  assignee. 
Thereby  the  lessee  covenants  not  to  carry  on  or  per- 
mit to  be  carried  on  any  noisome  trade,  &c,  and 
to  use  tiie  premises  as  and    for   the  business  of  a 
fruiterer,  gp?eengrocer,  and  com  chandler  only.    Then 
there  is  a  covenant  by  the  lessor  Wilson,  not  during 
the  continuance  of  the  demise  to  let  any  of  the  other 
houses  in  the  Broadway  for  the  purposes  of  the  trades 
of  a  fruiterer,  greengrocer,  or  corn  chandler.    Nov 
we  have  got  to  the  contract  between  the  two.     The 
plaintiff  is  bound  to  use  the  premises  as  and  for  the 
trades  of  a  fruiterer,  greengrocer*  and  com  chandler, 
and  as  the  consideration  for  that  Wilson  the  lessor  binds 
himself  not  during  the  continuance  of  the  demise  to 
let  any  of  the  other  houses  for  the  purposes  of  those 
trades.      That  covenant  has  not    been    broken  by 
Wilson  because  in  the  lease  from  him  to  Bebb  there 
is  inserted  a  special  covenant,  that  Bebb  is  to  use 
his  premises  as  and  for  an  oil,  colour,  and  Italian 
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wmrehonse  only.     Wilson  has  therefore  done  his  duty. 

He  oovenanted  with  the  plaintiff  that  he  would  not 

Iflt  for  any  of  those  trades  aod  so  far  as  Bebb  is  oon- 

oemed  he  has  let  to  him  on  the  terms  that  he  only 

carries    on    an    oil,    oolonr,  and  Italian  warehouse 

bnsiness.     Wilson  having,  then,  done  his  daty,  what 

daim  baa  tbe  plaintiff  affainst  him  ?    I  can  see  none 

at    all.       What    Mr.     Lawrence    asks    me   to    do 

is  to   oonstme  this  covenant  of  Wilson^s  with    the 

plaintiff  so  as  to  mean  something  quite  different — how 

much,    I  do  not  know.    I  do  not  think  any  words 

woold  jnstify  his  argument  except  these :  **  and  that 

daring  the  continuance  of    this   demise   the    other 

houses  shall  not  be  used,   &o."    And  even  if  those 

words  were  in  the  covenant  there  would  be  some 

difficulty  ;  but  nothing  less  than  those  words  I  think 

would  justify  his  argument.    I  am  then  asked  to  say 

under  those  circumstances,  Wilson  not  having  broken 

his  contract  with  the  plaintiff,  that  the  plaintiff  is 

entitled  to  call  upon  Wilson  to  sue  Bebb,  because 

unless  he  is  so  entitled  the  plaintiff  cannot  himself 

sue  Bebb  in  this  action.    The  answer  to  that  is  to  be 

found  in^  a  few  words  of  Cotton,  L.J.,  in  Kemp  v. 

Bird,  which  I  do  not  propose  to  go  tJbrough  in  detail. 

The  words  axe,  "  I  know  of  no  authority  for  saying 

that    under    such    circumstances    as    these "  —  of 

course   he    puts  in  *' under  sudi  circumstances   as 

these,"  and  for  my  purpose  I  think  the  circumstances 

here  are  sufficientiy  similar—  *'  a  landlord  is  a  trustee 

for  his  tenant  in  the  sense  that  he  must  at  the  request 

of  the  lessee  enforce   a  covenant  against   another 

lessee."    That  is  what  I  am  asked  to  do,  to  say  that 

Wilson  is  bound  to  enforce  against  Bebb  the  covenant 

into  which  Bebb  has  entered  with  him  because  he  has 

himself    entered   into   another   covenant   with   the 

plaintiff,  which  covenant  he  has  faithfully  observed. 

It  seems  to  me  that  to  hold  that,  would  be  to  contradict 

Kemp  V.  Bird,  which  has  been  cited  very  properlv  at 

considerable  length,  and  which  negatives  the  wider 

construction  of  Wilson's  covenant  with  the  plaintiff, 

which  I  am  asked  to  put  on  it,  and  negatives  also, 

I  think,  the  right  of  the  plaintiff  to  sue  here.    But 

then  it  is  said  I  am  restrained  by  the  decision  in  the 

case  of  Fife  v.  Ilea,    Mr.  Lawrence  says,  if  the  two 

cases  are  inoonsistent^they  are  both  decisions  of  the 

Court    of    Appeal— I   oueht   to  follow   the    later 

decision.  ^  I  do  not  know  mat  it  is  a  very  safe  guide, 

although  it  is  one  which  has  been  often  adopted,  to 

say  that  what  is  last  is  necessarily  best.    Nor  do 

I  wish  to  say  too  broadlv  that  when  there  are  two 

cases  in  the  Court   of  Appeal  which  one  finds  a 

difficulty  in  reconciling  that  it  must  be  left  to  the 

Court  of  Appeal  to  do  the  recondliation.    I  confess 

to   havine    great    difficulty    in    saying    that    this 

point  of  law  never  occurred  to  the  learned  counsel 

sod  judges  in  the  case  of  FUz  v.   lies,   but  with 

respect,    I    feel    that    it    is   possible    nevertheless, 

heomse  it  is  obvious  from  the  report  of  the  case, 

both  in  the  Law  Beports  and  also  in  the  Law  Times 

Beports,  to  whidi  Mr.  Cave  has  been  ffood  enough 

to  refer  me,  and  which  is  more  correct  than  the  other 

report,  that  the  whole  contest  was  devoted  to  the 

question  whether  there  was  an  infringement  of  the 

covenant,  and  not  to  the  question  of  the  right  to 

sue  on  the  covenant.      Lindley,  M.B.,  in  giving 

judgment,    seems   to    put    that    beyOnd    question. 

-He  says   that  the  right  of  the  plaintiff  lessee  to 

me  the  defendant  lessor  and   lessee  if   they  were 

hreaking   the   covenant    was    not    in    controversy, 

that   the  Ipssor  was  a  party,   and  that  there  was 

no    difficulty    about    it.       I    do   not    see   in    Mr. 

Srinfen  Eady's  argument,  as  reported,  that  he  said 

that,  but  it  is  quite  possible  he  did.    It  is  poasible 

that  in  opening  his  case  he  said :  '*  We  have  not  come 

here  on  a  quesaon  of  right  to  sue  or  anything  of  that 


kind ;  the  pleadings  are  all  right ;  we  are  not  dis- 
cussing any  technicality  of  that  kind ;  we  have  come 
here  on  a  question  whether  the  covenant  was  broken 
or  not."  At  any  rate  the  case  of  Fitz  v.  Ile$  is  not 
consistent  with  the  case  of  Kemp  v.  Bird,  That  in- 
consistency must  be  got  rid  of  in  some  other  way. 
Kemp  V.  Bird  was  not  cited  in  Fiiz  v.  77e«,  and  I 
think  Kemp  v.  Bird  is  binding  upon  me.  Perhaps  I 
ought  not  to  say  that  if  I  were  to  choose  between 
Kemp  V.  Bird  and  Fitz  v.  Ike,  Kemp  v.  Bird  seems  to 
me  to  be  sounder  with  regunl  to  the  law,  but  cer- 
tainly it  does  seem  so  to  my  mind,  on  the  ground 
I  have  mentioned.  Therefore  I  think  the  plaintiff's 
case  fails.  I  do  not  think  the  defendant  Bebb  has 
been  in  the  right— I  think  he  has  been  doing  wrong. 
But,  on  the  other  hand,  when  the  plaintiff  comes 
here  and  the  court  is  compelled  to  hold  that  he  has  no 
case  at  all,  no  right  to  sue,  I  do  not  think  in  that 
case  I  ought  to  deprive  Bebb  of  his  costs  (I  certainly 
shall  not  deprive  Wilson  of  his — he  has  done  no 
wrong)  simply  because  I  think  there  has  been  some 
want  of  propriety  on  his  part.  I  therefore  give  judg- 
ment for  the  defendants  with  costs. 

Solicitors,  Joseph  Oibe0n  ;  Juliw  dh  Thomas ;  Alfred 
George  Dinn, 


Chan.  Div. 
Kekewich,  J. 


Oct.  28 ;  Nov.  3. 


In  re  Pawlky  akd  The  London  and  Provincial 

Bank's  Contkaot.  (a.) 
Vendor  and  purchaser — Freeholds — Sale  by  executors — 

Execidar  named  but  not  proving— Concurrence— Dis- 

daimer—Land  Transfer  Act,  1897  (60  <fc  61  Vict,  c, 

65),  Pari  I. 

Real  estate  under  section  1,  sub-section  1,  of  t1t€  Land 
Transfer  Act,  1897,  devolves  to  and  becomes  vested  in  all 
the  executors  named  in  the  will  who  survive  the  testator, 
and  in  order  that  the  legal  estate  may  pass  on  a  convey- 
ance by  the  executors  who  have  obtained  probate,  it  is 
necessary  for  those  executors  to  whom  power  to  prove  the 
will  has  been  reserved,  either  to  expressly  disclaim  or  to 
concur  in  such  conveyance. 

Vendor  and  purchaser  summons. 

This  was  a  summons  by  the  vendors  under  a 
contract  of  the  9th  of  June,  1899,  for  the  sale  of 
certain  freehold  land  at  Sydenham,  Kent. 

The  vendors  were  two  of  the  executors  named  in  the 
will  of  Charles  Pawley,  who  died  on  the  7th  of  July, 
1898.  A  third  executor  was  n^med  in  the  said  will, 
but  the  vendors  alone  proved  the  will,  power  to  prove 
bong  reserved  to  the  Uiird  executor,  who  was  resident 
in  India,  but  he  had  neither  proved  the  will  nor 
disclaimed  the  trusts  thereof. 

The  will  contained  the  following  provision :  <'  If 
any  of  them  (t.e.,  the  executors)  anaXl  be  absent  from 
England  at  the  time  of  mj  death,  he  or  she  shall  be 
at  liberty  to  prove  my  wiU  on  his  or  her  return  to 
this  country,  and  all  the  powers  and  trusts  hereby 
given  to  my  trustees  may  be  exercised  by  such  of 
them  as  for  the  time  being  may  have  proved  my  will." 

The  respondents  were  the  purchasers  under  the 
said  contract,  and  they  required  either  the  concurrence 
in  the  deed  of  conveyance  of  the  third  executor 
named  in  the  will,  or  a  disclaimer  of  the  truscs 
thereof  by  him. 

The  vendors  refused  to  comply  with  the  request, 
and  accordingly  took  out  this  summons  asking  for  a 

(a.)  Beported  by  E.  J.  A.  Morrison,  Esq.,  Bar- 
rister-at-Law. 


Id8 
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dedlantion  that  they  had  pow«r  to  oonTey  the 
property  without  obtuniog  any  saoh  oononrrenoe  or 
diadaimer. 

P.  0.  Laiorence,  Q  C,  and  Percy  Wheeler,  for  the 
vendors. — The  vendors  rely  upon  the  Land  Transfer 
Act,  1897,  6.  1,  sub- section  1,  s  2,  nub- sections  1  and 
2,  and  s.  3,  sob-sections  1  and  2.  By  section  24,  sab- 
section  2.  personal  representative  means  executor  or 
administrator,  and  an  executor  is  one  who  has  proved 
the  will  or  acted  as  such,  for  until  he  has  done  one  or 
the  other  he  cannot  be  sued.  This  contention  in 
borne  out  by  the  Probate  Act,  1858,  s.  16,  which 
provides  that  the  legal  estate  shall  be  in  the  proving 
executors :  see  Williams  on  Executors  (9th  ed.),  vol. 
1,  p.  226.  note  (t).  That  being  so,  the  vendors  can 
pass  the  leg^l  create  under  section  3,  sub-section  1,  of 
tbe  L)ind  Transfer  Act,  1897.  Section  23  of  the 
National  Debt  Act,  1870,  provides  that  only  the 
executors  who  have  proved  are  necessary  parties  to  a 
transfer  of  stock.  Moreover  the  will  itself  in  this 
case  empowers  the  executors  who  have  proved  to 
convey. 

Warritigton,  Q.C,  and  R,  M,  Paitisaon,  for  the 
purchaser.— The  term  "executors"  means  executors 
named  in  the  will,  not  merely  those  who  prove,  and 
consequently  the  personal  representatives  for  the 
purposes  of  the  Act  will  comprize  all  those  named  as 
executors  in  the  will.  Uoder  the  Act  the  real  estate 
on  the  testator's  death  devolved  to  and  became  vested 
in  his  personal  representatives,  who  will  be  all  those 
named  as  executors,  for  executors  derive  their  title 
from  the  will  and  not  from  probate :  WcUkine  v.  Brent, 
1  Myl.  &  Cr.  97;  Brazier  v.  Hudson,  8  Sim.  67. 
£ules  128  and  129  under  the  Act  bear  out  this 
contention. 


P.  0.  Lawrence^  Q.C,  replied. 


Car,  adv.  vuU. 


Nov.  3.— Kbkbwioh,  J.—Tj  alio  jit  the  objection  of 
the  purchaser  is  to  give  a  limited  and  perhaps  a  narrow 
construction  to  those  sections  of  the  Land  Transfer 
Act,   1897,  which  constitute   a  real   representative. 
Nevertheless,  it  is  right  to'  construe  an  Act  of  Parlia- 
ment   strictly,  and  in  dealing  with  real  property 
especially  to  stand  on  the  old  ways.    The  absence  of 
one  of  two  or  more  executors,  or  his  inability  from 
illness  or  other  cause  to  immediately  prove  the  will, 
is  an  event  of  common  occurrence,  and  the  difficulties 
and  delays  caused  thereby  are  familiar  to  practitioners. 
The  Act  of  1897  might,  therefore,  have  conveniently 
provided,  as  was   provided  by  the  National  Debt 
Act,  1870,  that  the  executors  who  had  proved  the 
will  should  be  the  only  necessary  parties  to  a  transfer. 
But  the  omission  to  thus  expressly  provide,  supports 
the  proposition    that   by   the  term   ''his    personal 
representatives,"  used  in  the  first  and  other  sections 
of  tiie  Act,  those  filling  that  character  were  intended 
to  be  described  irrespectively  of  the  question  whether 
they  had  obtained  a  grant  of  probate  or  not.    It  is 
common  knowledge  that  an  executor  derives  his  title 
from  the  will,  and  not  from  the  grant  of  probate, 
and  thathe  can,  inhis  representative  character,  do  many 
thmffs,  including  the  transfer  of  chattels  real,  notwith- 
standing that  he  has  not  proved  the  will.   According 
to  the  flnt  section  of  the  Act  real  estate  becomes,  on  the 
death  of  a  testator  and  notwithstanding  his  testa- 
mentary disposition,  vested  in  his  personal  representa- 
tives as  if  it  were  a  chattel  real  vested  in  them  ;  and, 
having^  regard  to  what  has  Just  been  said,  there  is,  to 
my  mind,  insuperable  difficulty  in  holding  that  it 
vests  only  in  the  executors  who  have  proved  to  the 
exdusion  of  those  who  have  not  proved,  unless,  of 
oouxse,  the  latter  have  by  renunciation  or  otherwise 
made  it  impossible  for  uiem  to  obtain  a  grant  of 


probate.  If  this  view  be  sound,  the  proviso  to  section 
2,  sub-section  2,  occasions  no  difficulty.  Indeed,  that 
sub-section  is  in  entire  harmony  with  the  others  on 
the  above  construction.  Observe  that  it  repeats  the 
phrase  "  a^  if  it  were  a  chattel  real  vesting  in  tiiem  " 
used  in  section  1,  and  therefore,  of  cours**,  treats  all 
the  powers  of  personal  representatives  over  chattels 
real  as  applicable  without  more  to  freeholds  vested  in 
them  under  the  Act.  This  makes  perfeotiy  intelli- 
gible th«^  proviso  prohibiting  the  sale  by  some 
or  one  only  of  several  joint  personal  representatives 
which  otherwise  would  have  been  possible,  not- 
withstanding lack  of  probate  by  him  or  them. 
There  is  no  need  to  examine  any  subsequent  pro- 
visions of  the  Act.  Beference  was  al«o  made  to 
rules  128  and  129,  about  which  I  will  ouly  say  that, 
though  apparentiy  framed  in  accordance  with  the 
views  already  expressed,  they  cannot,  in  my  opinion, 
be  looked  at  on  the  point  of  construction. 

The  vendor  makes  a  second  point  in  support  of  his 
titlo.  He  says  that  the  express  direction  at  the  end  of  the 
will  empowers  the  proving  executors  toselL  This,  in 
my  judgment,  is  so,  the  words  being  perfeotiy  plain. 
But  that  does  not  get  over  the  difficulty,  the  question 
being  whetiier  they  can  pass  the  legal  estate,  and  if 
that  be  under  the  Act  vested  in  the  three,  it  cannot 
by  virtue  of  this  direction  be  transferred  by  two  only. 
I  ftuggested  during  the  argument  that  this  power 
might  be  used  by  the  application  of  the  Trustee  Act, 
and  although  the  suggestion  was  not  further  piirsned 
I  do  not  at  present  see  the  answer  to  it  in  point  of 
law.  On  the  otiier  hand,  it  would  not  be  possible  to 
perfect  the  conveyance  by  this  method  without  ser- 
vice of  process  on  the  non-proving  executor  in  India, 
and  if  that  be  necessary,  no  time  or  expense  would 
be  saved,  and  it  would  be  better  at  onoe  to  obtain  his 
execution  of  the  oonvevance.  I  must  therefore 
uphold  the  purchasers'  objection  to  the  titie. 

Solicitors  for  the  vendors,  Sandom,  Keraey,  <fe 
Knight. 

Solicitors  for  the  purchasers,  Newton,  Lewin,  A 
Levett. 


Chan.  Div.  ) 
Byrne,  J.   J 


July  20,  21,  22, 1899. 


Transvaal  Bxplobing  Co.  (LnoTBD)  v.  Albion 

(TE4N8VAAL)  GOLD  MiNBS  (LiMITBD).  {a.) 

Company  —  Reconstruction  —  Filing  of  reconstruction 
agreement— Gompaniea  Act,  1867  (30  <fc  31  Vict.  c. 
131).  8.  25. 

An  agreement  effecting  the  reconetrudion  of  a  company, 
by  which  it  ie  provided  that,  in  oonnderation  of  the 
transfer  of  the  assets  of  the  old  company,  the  liquidator 
of  the  old  atmpany  should  be  entitled  to  have  allotted  to 
him  or  his  nominees  200,000  10«.  sltares  of  the  new 
company,  on  which  Is,  6d,  was  to  be  deemed  paid  up 
on  applying  within  two  months  from  the  date  of  the 
agreement  and  making  a  small  additional  payment,  was 
filed  with  tJie  Registrar  of  Joint-Stock  Companies. 
Application  wtks  made  for  6,600  of  these  200,000  shares 
under  such  option. 

HM,  that,  by  the  filing  of  the  reconstruction  agree- 
ment, section  25  vf  the  Companies  Act,  1867,  had  been 
sufficiently  complied  with. 

Eisner  and  Macartiiur*s  case,  44  W.  R.  361.  [1895] 
2  Ch.l^,  followed. 

(a.)  Reported  by  Ralboh  B^ Phillpotts,  Esq., 


by  KALBGH 

Barrister^i 


at-Law. 
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A  oompany,  of  the  sune  name  as  the  defendant 
oomMny,  and  whioh  may  be  called  the  old  company, 
had  been  inoorporated  in  May,  1805,  with  a  nominal 
CH>ital  of  £125,000,  divided  into  250,000  shares  of 
10s.,  of  whioh  200,000  had  been  issued.  Of  these  in 
January,  1897,  the  plainti£F  company  held  6,500  fnlly 
paid  up. 

It  waa  reaolved  toreoonstraot  this  old  company  and 
traaafer  ita  assets  and  business  to  a  new  company, 
and  this,  the  defendant  company,  was  duly  in- 
corporated on  the  27th  of  February,  1897,  with  a 
nominal  capital  of  £125,000  divided  into  250,000 
shares  of  10s.  each. 

The  rfsconstmction  agreement,   dated  the  2nd  ^f 
March,    1897,  by  whioh  the  old  company  and  its 
liquidator  were  to  transfer  all  its  property  to  the 
defendant  oompany,  by  clause  6  provided  that  as  part 
of  the  consideration  for  such  transfer  the  liquidator 
of  the  old  oompany  should  be  entitJed  to  haye  allotted 
to  him.  or  bis  nominees  200,000  shares  of  lOs.  each 
in  the  defendant  company  with  the  sum  of  7s.  6d.  per 
share  credited  thereon  as  paid  up,  to  the  intent  that 
as  many  as  might  be  requirod  of  such  shares  might  be 
distributed  among  the  members  of  the  old  company 
or  their    assigns   in   manner  following — ^that     was 
to  say,  holders  of  fully-paid  shares  in  the  old  oompany 
should  be  entitled  to  have  one  share  of  10s.  (otedited 
with  7b.  6d.  paid  up)  of  the  defendant  company  for 
every  fnlly-paid  share  in  the  old  company.    Provided 
that  the  defendant  company  should  not  be  bound  to 
allot  to  the  liquidator  or  to  any  such  nominee  unless 
the    liquidator  within   two    months  from  the  date 
thereof  or  such  nomioee  within  seven  days  after  the 
giving    by  the  hquidator  of    the  notice  thereafter 
referred  to,  as  the  case  might  be,  claimed  by  writiDg 
addressed  to  the  defendant  company  on  the  prescribed 
form  his  allotment,  and  paid  up  therewith  6d.  pfr 
share,  and  agreed  at  the  same  time,  on  the  prescribed 
form,  to  pay  up  the  unpaid  balance  of  28.  per  share 
on  the  shares  he  was  entitled  to  as  might  be  required 
by  the  defendant  compauy  in  calls  not  fxceeding  6d. 
per  share  at  intervals  of  not  less  than  two  months,  and 
it  was  provided  that  the  liquidator  should  forthwith 
give  to  each  member  of  the  old  company  notice  of  the 
provinons  of  the  said  clause ;    but  if  any  member  of 
the  old  company  failed  or  omitted  to  claim  in  manner 
aforesaid    his  allotment  of  shares  in  the  defendant 
company  within  seven  days  from  the  giving  by  the  liqui- 
dator of  the  said  notice,  then  such  member's  right  to 
such  allotment  should  absolutely  cease,  and  as  regards 
all  shares  of  tbe  defendant  company  which  the  share- 
holders of  the  old  company  beinn:  entitled  thereto  failed 
or  omitted  to  claim  within  the  period  and  on  tbe 
terms  aforesaid  (thereinafter  called  unclaimed  shares) 
tbe  liquidator  should  use  his    b«st    endeavours    to 
sell   tbe    same    and    should    deal    with    the    net 
proceeds  arising  from  such  sale  as  therein  mentioned, 
and  when  any  such  sale  wan  made  tbe  defendant 
oompany  should,  on  the  nomioation  of  the  liquidator 
of   the    old    company,    idiot    to    the   purchaser    or 
purchasers  the  shares  sold  credited  as  paid  up  to  the 
extent    aforesaid  on    puoh  purchaser  or  purchasers 
•■ppljing  for  such  shares  in  the  manner  and  on  tbe 
tfcrms   an    to   paymeut   or    otherwise    thereinbefore 
prescribed  in  the  case  of  the  liquidator  or  bis  nomiueee 
•ipplying  for  shares  forming  part  of  the  said  200,000 
shares. 

On  the  26ih  of  March,  1897,  the  plaintiff  company, 
siter  receiving  a  notice  from  the  liquidator  of  the  old 
oompany,  applied  for  6,500  shares  irom  the  defendant 
oompany  with  7^.  6d.  paid  up,  making  at  the  »ame 
time  an  extra  payment  of  £162  10s.,  being  6d.  in 
respect  of  each  share.  These  shares  were  duly  allotted. 
Priur  to  such  allotment  the  sgreement  of  the  2nd  of 


March,  1897,  had  been  filed  with  the  registrar,  and 
the  question  for  decision  was  whether  this  was  a 
"  sufodent  contract  in  writing  "  within  the  meaning 
of  section  25  of  the  Companies  Act,  1867. 

Farwell,  Q,C.^  and  Manning^  for  the  plaintiffs. — 
Section  25  of  the  Companies  Act,  1867,  has  not  been 
complied  with.  The  reconstruction  sgreement  only 
showed  an  option  of  no  avail  to  obtain  shares  unless 
properly  exercised.  This  might  never  be  done,  and 
the  object  of  section  25,  to  let  tbe  public  know  how 
many  shares  have  been  issued  in  acuordauoe  with  the 
terms  of  tbe  contract  filed,  has  not  been  attained. 
Ehner  and  Macarthur'a  case,  44  W.  R.  361,  [1895]  2 
Ch.  759,  is  inconsistent  with  In  re  Cimlgardie  Cun- 
solidated  (fold  Mines,  14  T.  L.  E.  277,  aud  In  re  Jackson, 
[1899]  1  Ch.  348,  47  W.  R.  Di,<.  27,  as  to  whether 
nling  a  contract  merely  givlog  an  option  is  sufficient. 

Bowden,  Q,C.,  Mid  Hamilton,  {jt  the  defendants. — 
The  effect  of  the  agreement  filed  is  that  there  is  an 
obligation  on  the  new  company  to  allot  if  the  option 
be  exercised,  and  shows  the  mode  of  payment.  Tbi** 
is  sufficient  compliance  with  section  'J5 :  Eisner  and 
Macarthur*s  case, 

Farwell,  Q.C,  in  reply. 

Btbne,  J.,  after  reading  clause  6  of  the  agree- 
ment, continued:  The  point  raised  in  the  present 
case  is  this.  The  agreement  was  duly  registered ; 
but  it  is  said  that,  inasmuch  as  there  was  not  an 
agreement  to  issue  a  specified  number  of  shares  in 
any  event,  it  does  not  amount  to  such  an  agreement 
as  ought  to  be  valid  under  section  25  of  the  Com* 
panies  Act,  1867— that  in  point  of  fact  it  was  nothing 
more  than  a  contract  for  an  option,  and  that  untu 
the  option  should  be  exercised  there  was  no  contract 
capable  of  being  registered,  so  as  to  come  within 
the  meaning  of  section  25  of  the  Companies  Act,  1867. 
The  point  in  question  has  undoubtedly  been  the 
sut'ject  of  decision  in  Eisner  and  Macarihar*s  case, 
Rouicr,  J.,  there  had  a  case  before  him  which,  in 
my  opinion,  governs  this  case  so  far  as  the  decision  is 
concerned;  but  it  in  suggested  that  the  particular 
point  was  not  fully  argued,  aud  that  the  decision  is 
inconsistent  with  two  other  cases  to  which  I  have 
been  referred.  I  do  not  want  to  go  at  any  leogth 
into  the  circamstances  of  Eisner  and  Maoarthur*s 
case,  but  Romer,  J.,  snys  :  '•  By  the  agreement  this 
company  were  bound  to  allot  to  each  shareholder  of 
Spiel's  company  his  proportion  of  shares  if  he  applied 
for  them ;  and  the  fact  that  each  shareholder  had  an 
option  and  was  not  bound  to  apply  did  not  the  less 
render  the  agreement  a  contract  and  one  binding  on 
this  oompany.  This  company  had  no  option  in  the 
matter,  and,  moreovkr,  notwithstanding  the  curious 
wording  of  the  agreement,  and  the  form  of  the 
assignment  made  in  puisiiance  of  it,  dated  the  30th 
of  March,  1892,  I  think  tbe  option  given  formed  part 
of  the  consideration  for  the  sale  of  the  property  the 
snbject  of  the  agreement."  Now  I  go  baukto  section 
25  of  the  Act  of  1867,  which  provides  :  "  Every  share 
in  any  company  shall  be  deemed  and  taken  to  have 
been  issuerl  and  to  be  held  subject  to  the  payment  of 
tbe  whole  amount  thereof  in  cash,  unless  the  same  " 
—there  is  no  dispute  now,  after  the  decisious  we  have 
had  under  this  section,  that  the  words  **  the  same  " 
may  be  read  as  **  the  terms  of  payment,"  and,  there- 
fore, I  will  ri-ad  it  in  thst  way—**  unless  the  terms  of 
payment  shall  have  been  otherwise  determined  by  a 
contract  duly  made  in  writing  aud  filed."  The 
section  does  not  say  that  the  contract  referred  to  must 
be  a  contract  for  tbe  issue  of  tbe  shares.  No  question 
can  arise  uuder  section  25  whether  a  share  is  fuUy 
paid  up  or  not  until  after  issue ;  but  it  appears  to  me 
that  the  terms  of  the  section  permit  of  a  contract,  not 


110 


THE  WEEKLY  REPORTER.       iDecienw.]      VoLXLViiL 


High  Coitbt. 


RiCB  V.  N0AKB8  &  Co.  (LiMITBD). 


High  Ck)i7RT. 


beiog  a  coDtraofc  for  the  issue  of  the  shares,  heiug  one 
detemiiuog  that  the  whole  amount  of  shades  to  be 
isBu*-d  shall  be  taken  to  be  paid  for  otherwise  than  in 
cash.  If  that  be  the  true  reading  of  the  section,  it 
seeois  TO  be  perfectly  consistent  with  the  decision  in 
Eisner  and  Macarthur's  case,  and  I  propose  to  follow 
that  decision. 

The  case  has  been  so  fully  and  so  w>'ll  argued  before 
me  that  I  feel  bound  to  go  a  little  more  into  the  case 
than  I  should  otherwise  have  done ;  i  should  probably 
have  contented  myself  with  saying  that  I  think,  under 
the  droumstances,  I  ought  to  follow  the  decision  in 
EUner  and  Macarthur*8  case  inasmuch  as  the  other  cases 
to  which  I  have  been  referred  do  not  purport,  and  were 
not  intended,  to  be  judgments  differmg  from  that  of 
Romer,  J.,  in  Eisner  and  Macarthur^s  case;  and,  more- 
over, they  differ  in  the  droumstances,  and,  as  I  think, 
in  the  principles  to  be  applied.  In  the  case  that  I 
have  bttore  me  the  company  is  b  >und  to  issue  these 
shares,  if  at  all,  as  paid  up  to  the  extent  of  7s.  6 1. ; 
that  is  to  say,  the  contract,  if  acted  upon,  binds  the 
company  to  issue  partly  paid-up  shares,  and  the 
company  is  not  thereby  empowered  to  pay  otherwise 
than  by  means  of  partly  paid-up  shares.  On  the 
other  hand,  I  have  been  referred  to  the  case  of  In  re 
Goolgardie  Consolidated  Gold  Mines  before  Wright,  J. 
There  the  contract  provided  that  the  directors  of  the 
purchasing  company  might  discharge  their  obligations 
either  wholly  in  cash,  or  partly  in  cash  and  partly  in 
fully  paid  up  shares,  or  wholly  in  fully  paid-up 
shares;  so  that  it  appears  that  there  was  no  finiu 
determination  that  the  shares  to  be  given  as  the 
purchase  price  were  to  be  issued  otherwise  than 
for  cash.  So  also  in  the  case  before  Kekewich,  J., 
In  re  Jackson  A  Co,,  the  determination  was  left  to  the 
directors  whether  they  should  pay  wholly,  or  partly 
in  cash,  shares,. or  debentures.  I  think  that  there  is 
a  clear  distinction  between  these  two  cases  and  Eisner 
and  Macarthur*s  case,  which  I  propose  to  follow ;  and 
I  see  no  reason  to  differ  from  the  reasons  which 
Bomer,  J.,  gave  for  that  decision. 

There  is  one  other  thing  I  oui^ht  to  mention,  as  it 
was  strongly  urged  upon  me.  That  is  with  regard  to 
the  true  object  of  the  25th  section.  UndoubtiSly  the 
object  of  that  section  ^as  permissive,  and  what  I 
hare  to  see  is  whether  the  terms  have  been  complied 
with.  I  may  point  out  that  the  present  contract 
does  give  information  which  is  not  given  by  the  regis- 
tration of  the  contracts  in  the  cases  before  Wrii^ht,  J., 
and  Eekewich,  J.,  although  not  all  the  information 
which  some  persons  might  desire.  I  will  therefore 
make  the  declaration  asked  for — namely,  that  the 
contract  of  the  2nd  of  March,  1897,  was  a  sufficient 
contract  within  section  25  of  the  Companies  Act, 
1867,  and  all  further  proceedings  in  the  action  will 
be  stayed  as  arranged. 

Solicitors,  Wetherfield,  Son,  A  Baines ;  Lindsay, 
Oreenfield,  <fc  M<uons» 


Cozens-Hardy,  J.  }  ^^^-  ^^'  ^^* 

RiCB  V,  NoAKES  &  Co.  (Limitsd).  (a.) 

Mortgage — PuhltC'?u)use — Leasehold — House  "fied**  to 
mortgagees — Clogging  redemption — Once  a  mortgage 
always  a  mortgage. 

All  property  comprised  in  a  mortgage  security  must, 
upon  payment,  after  the  period  fixed  for  redemption  of 
all  sums  due  upon  the  security,  be  reconveyed  or  reassigned 

(a.)  Reported  by  Nkvtlle  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 


to  the  mortgagor,  and  the  mortgagee  oemnoi  retain  any 
esUUe  or  interest  in  the  premises,  or  any  right  to  interfere 
vfith  the  mortgagor  in  his  enjoyment  or  user  of  them. 

Consequently,  where  there  is  a  covenant  in  the  mort- 
gage of  a  puhUc-house,  collateral  to  the  proviso  for 
redemptiouy  that  the  mortgagor  should  not  ourchase  his 
liquors  of  anyone  except  the  mortgagees,  when,  in  coit- 
formity  with  the  proviso  for  redemption,  the  mortgagor 
pays  off  the  moneys  secured  by  the  mortgage,  he  is  entitled 
to  an  assignment  of  the  premises  free  from  the  eooenant. 

Santley  v.  Wilde,  ante  p.  90,  [1899]  2  Ch.  474, 
distinguished. 

Previously  to  the  mortgage  of  the  7th  of  October, 
1897,  hereafter  mentioned,  the  plaintiff,  a  lioensed 
victualler,  purchased  the  lease  of  the  pubUc-honae 
called  the  Kings  Arms  of  the  second  mortgagees  for 
£6,800.  The  term  created  by  the  lease  would  expire 
at  Christmas,  1923. 

The  defendants,  who  were  brewers,  were  the  firgt 
mortgagees,  and  they  released  their  security  to 
enable  the  sale  to  be  made.  Their  mortgage  had 
contedned  provisions  almost  identical  with  those  of 
the  mortgage  next  mentioned. 

Upon  the  sale  the  plaintiff  borrowed  £4,850  of 
the  purchase-money  from  the  defendants,  upon  the 
security  of  a  first  mortgage  of  the  premises,  dated  the 
7th  of  October,  1897. 

By  the  mortgage  deed,  in  consideration  of  the  sum 
lent  and  further  sums  thereinafter  mentioned,  the 
plaintiff  demised  the  leasehold  premises  and  fixtures 
and  the  goodwill  of  the  business  and  benefit  of  the 
licences  to  the  defendants,  subject  to  the  proviso  for 
redemption.  This  proviso  declared  that  if  the  plaintiff 
should  pay  to  the  defendants  the  principal  sum  and 
interest  to  be  then  due  on  the  securitv,  then  the  defen- 
dants would,  at  the  request  of  the  plaintiff^  surrender 
or  reoonyey  the  premises  to  the  plaintiff,  or  as  he 
should  direct ;  and  the  plaintiff  covenanted  to  pay  the 
principal  sum  and  interest,  and  all  further  sums  due 
for  money  advanced,  or  for  goods  sold  and  delivered 
by  the  defendants  to  the  plaintiff.  After  some  other 
provisions,  the  deed  continued  as  follows :  "  And  for 
the  considerations  aforesaid,  the  mortgagor,  so  as  to 
charge  the  preoiiaes  hereby  demised  into  whosever 
possesiiion  the  same  may  come,  whether  by  act  of  the 
party  or  by  operation  of  law  or  by  any  other  ways 
or  means  howsoever,  and  to  the  further  intent  that  tbA 
obligation  of  this  covenant  may  run  with  the  laud,  doth 
hereby  covenant  with  the  company  that  the  mortgagor 
shall  not,  nor  will  at  any  time  during  the  oontinuauoe 
of  the  term  aforesaid,  and  whether  any  principal 
moneys  or  interest  shall  or  shall  not  be  owing  upon 
the  security  of  these  presents,  use  or  sell,  or  permit  to 
be  used  or  sold,  in,  upon,  or  about  the  said  demised 
premises  any  malt  liquors,  except  such  as  shall  be  bond 
fide  purchased  by  the  mortgagor  of  the  company.  And, 
further,  that,  if  and  whenever  there  shall  be  a  breaoK 
of  the  said  covenant,  he,  the  mortgagor,  shall  and 
will  pa^  to  the  company  the  sum  of  £1,000  as  and  for 
ascertamed  liquidated  damages  for  each  such  breach, 
and  will  sell  all  such  malt  liquors  pure,  unadulterated, 
and  unmixed,  and  of  the  like  strength »  character,  and 
quality  in  all  respects  as  the  same  shaU  be  supplied  to 
him."  It  was  also  declared  that  the  wokU  "  the 
mortgagor"  and  "the  company,"  except  when other- 
vnse  controlled  by  the  context,  should,  throughout 
the  deed,  include  all  persons  deriving  title  under  them 
respectively. 

The  plaintiff  was  wiUing  to  pay  off  all  money  due 
to  the  defendants  under  the  mortgage,  and  required 
them,  on  payment  being  made,  to  reconvey  the  lease- 
hold property  to  him,  and  to  release  him  from  the 
covenant  by  which  the  house  purported  to  be  *'  tied  " 
to  the  defendanti  during  the  Whole  curreDcy  of  the 
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loaiOt  or  to  tnuisfor  the  mortgage  to  him  and  assign 
the  benefit  of  l^e  ooTenanfc  to  his  nominee.  The 
defendants  w^ere  willing  to  reoonvey  or  transfer  the 
property,  but  not  to  rdease  or  assign  the  oovenant, 
and  the  present  action  was  brooght  to  obtain  a 
dedaimtion  that  the  plaintiff  was  entitled  to  a  reoon- 
Tcyanoe  or  transfer  of  the  premises,  and,  at  the  same 
time,  to  a  release  or  assignment  of  the  ooTenant. 

AMury,    Q.C.,    and    Edward  BeaumonU  for    the 
plaintiff. — ^Notwithstanding  recent  decisions,  the  rule 
that  npon  payment  of  all  sums  due  under  tiie  mort- 
gage the  property  must  be  reassigned  in  its  entirety 
to  the  mortg^agor  still  remains  good,  and  any  fetter 
upon  the  equity  of  redemption  will  be  disregarded : 
Bolt  ▼.  Marquis  of  NoHhampUm,  40  W.  E.  529,  [1892] 
A.  G.  1.     Here  the  ooyenant  sought  to  be  retained  by 
the  mortgagees  must  come  to  the    notice  of   any 
purchaser  from  the  mortgagor :    Tulk  ▼.  Morhay,  2 
Phillipe  774  ;   London  and  South-  Western  Bailtvay  Co, 
y.  Gomm,   30  W.  R.  620,  20  Ch.  D.  562,  at  p.  583 ; 
and  it  therefore  becomes  a  chaise  upon  the  land. 
In  Santley  ▼.  WUd^,  anU,  p.  90,  [1899]  2  Ch.  474,  the 
proviso  for  redemption  was  entirely  different  from 
that  in  this  mortg^ige,  and  the  covenant  complained 
of  was  held  a  reasonable  one.    In  Biggs  ▼.  HoddinoU, 
47  W.  B.  84,  [1898]  2  Ch.  307,  the  covenant  to  buy 
from  the  mortgagees  was  only  operative  during  the 
existence  of  the  security. 

They  alsu  referred  to  Willett  v.  Winnell,  1  Vem. 
488 ;  Howard  ▼.  Harris^  1  Vern.  191 ;  and  Haywood 
V.  Brunswick  Building  Society,  30  W.  R.  299,  8 
a  B.  D.  403. 

Eve,  Q,  C,  and  Stanley  Fisher,  for  the  defendants. — A 
mortgagee  may  stipulate  for  a  collateral  advantage 
{Bigga  v.  Hoddinott),  and  may  refuse  to  convey  so 
long  as  there  are  obligations  under  the  covenant 
unfulfilled :  Santley  v.  Wilde,  The  covenant  is  not  a 
fetter  upon  the  equity  of  redemption,  but  a  collateral 
matter.  If  it  is,  however,  a  fetti>r,  then  it  is  valid 
witliin  the  decision  of  Saniley  v.  WiUe. 

They  also  dted  King  v.  Dickeson,  37  W.  R.  563, 
40  Ch.  D.  596. 

Asthury  replied. 

Nov.  16.— Cozbns-Hakdy,  J.-— The  question  which 
I  have  to  decide  is  whether  the  '*  tie  **  ctin  be  retained 
by  the  defendsnts.  If  this  case  had  arisen  for 
decision  a  few  years  ago,  I  think  no  judge  of  first 
lostonoe  would  have  hesitated  to  hold  that  the  "tie" 
ooold  not  be  enforced  after  the  discharge  of  the 
Mcuiity.  It  would  have  been  regarded  as  a  plain 
esse  of  "clogginp^"  the  equity  of  redemption.  But 
the  supposed  ancient  doctrme  of  the  courts  has  been  so 
tienohea  upon  in  recent  years  that  it  is  very  difficult 
,  to  say  what  part  (if  any)  of  it  still  remains.  It  has 
been  held  that  a  mortgagor  may  be  precluded  from 
redeeming  for  a  fixed  period,  suoh  as  five  or  seven 
y««t8 :  Teevan  v.  Smith,  30  W.  R.  716,  20  Ch.  D. 
724,  At  p.  729.  It  has  been  held  that,  during  the  full 
period  in  which  a  mortgagor  is  preduled  from 
redfeming.  he  may  be  bound  by  covenant  to  buy 
bis  beer  only  from  the  mortgagee :  Biggs  v.  Hoddinott, 
1a  that  case  the  "tie"  was  objected  to,  not  on 
the  ground  of  its  beiog  a  clog  on  the  equity  of 
redemption,  but  on  the  ground  that  it  conferred  on  the 
mortgiigee  a  collateral  advantage  which  hi  was  not 
entitled  to  retain.  The  objection,  however,  did  not 
prevail.  It  has  been  held  that  a  mortgagee  of  a  lease- 
hold theatre  may,  in  consideration  of  a  cash  advance, 
take  a  covenant  to  repay  the  sam  advanced  with 
mtereit  by  quarterly  instal men tfl  extending  over  five 
y^srs  and  to  pay  a  share  of  the  net  profits  of  the 
theatre  during  the  whole  residue  of  the  lease  eztend- 


iog  beyond  the  five  years,  and  that  a  proviso  for 
redemption  on  payment  of  all  moneys  covenanted  to 
be  paid,  includmg  the  share  of  profits,  is  not  invalid : 
Santley  v.  Wilde,    It  will  be  observed  that  in  that  case 
the  proviso  for  redemption  was  nugatory,  because  it 
only  came  into  operation  on  the  expiration  of  the 
lease,  at  which  date,  ex  hypothesi,  ttiere  would  be 
nothing  upon  which  the  proviso  could  operate.    If  I 
rightly  imdt^rstand  the  judgment  of  the  Court  of  Appeal 
in  that  case,  it  established  that  a  mortgage  of  leasehold 
property  expressed  to  be  a  security  for  the  due  discharge 
of  future  recurring  obligations  cannot  be  redeemed 
before  those  obligations  have  matured,  even  though 
the  period  oovered  by  the  obligations  may  or  must 
exceed  the  duration  of  the  lease.     I  do  not  think  any 
other  or  larger  principle  can  be  extracted  fiom  that 
case.     On  the  other  hand,  *'  once  a  mortgage,  always 
a  mortgage,*'  is  still  a  sonnd  legal  maxim.     Anything 
which  is  comprised  in  a  mortgage  security   must, 
when  the  debt  is  paid  or  the  obligation  is  discharged, 
be  returned  to  the  mortgagor.     It  must  be  returned 
in  its  entirety.     No  part  of  it  can  be  retained  by  the 
mortgagee.    A  remarkable  instance  of  this  doctrine  is 
to  be  found  in  SdU  v.  Marqais  of  NorthampUm.    This 
doctrine  is  not  questioned,  and  ind»ed  is  expressly 
admitted  by  tbe  Court  of  Appeal  in  SanUetf  v.  WUde, 
It  remains  to  apply  to  the  present  case,  as  bei*t  I  cau, 
the  principles  to  be  gathered   from  the  auihorities 
both  andent  and  modem.      In  the  first   place,  the 
mortgage  is  in  terms  a  security  only  for  the  moneys 
covenanted  to  be  paid — %,e,,  principal  and  interest, 
and  the  price  of  soods  sold  and  delivered.    All  these 
moneys  tJie   plamtiff   offers    to    pay.    It  does  not 
profess  to  be  a  security  for  the  performance  of  the 
negative  covenant  which  is  commonly  called  a  '*  tie." 
In  the  second  place,  on  payment  of  that  which  the 
plaintiff  offers  to  pay,  the  event  will  happen  upon 
which,  by  the  terms  of  the  deed,  the  defendants  are 
bound  to  "  surrender  or  reconvey  the  premises."    In 
the  third  place,  such  a  surrender  or  reconveyance  is 
inconsistent  with  the  retention  of  any  charge  on  or 
interest  in  the  premises.     In  the  fourth  ^aoe,  the 
neffative  covenant  or  *'tie"  is  expressed   to  be  a 
''charge"  on  the  premises.    I  doubt  whether  this 
phrase  is  strictly  accurate.    The  precise  operation  of 
suoh    a   covenant    has   been  described  in  different 
wayfi.     Lord  Cottenham  in  Tulk  v.  Moxhay    calls 
it  "  an  equity  attached  to  the  property  by  the  owner." 
8ir    G^rge   Jessel   in    London    and  South  -  Western 
Railway  Co,  v.  Gomm,  20  Ch.  D.,  p.  583,  calls  it  an 
"equitable  burden."     This  much  at  least  is   dear, 
that,    in    the  hands  of  the    plaintiff   and   of    any 
person  taking  with  notice,  this  covenant  imp'^ses  a 
fetter  upon    the    enjoyment   of    the  property  and 
materially  lessens  its  value.    And  in  the  present  case 
no  purchaser  of  the  lease  could  escape  being  effected 
with  notice.    Upon  the  whole  I  think  the  *'  tie," 
though  perfectly  valid  during  the  continuance  of  the 
security,  cannot  be  maintained  when  a.l  moneys  due 
upon  the  security  have  been  paid  off.    It  seems  to  me 
to  be  involved  in  the  very  idea  of  a  mortgage  that  a 
mortgagee,  when  paid  off,  shall  have  no  estate  or 
interest  m  the  mortgaged  premises,  and  no  right  to 
interfere  with  the  mortgagor  in  his  enjoyment  or 
user  of  the  premises.    I  must  therefore  dedare  that, 
on  payment  off   of  all  moneys  due,    the   plaintiff 
is  entitled  to  have  a  reconveyance  of  the  property,  or 
at  his  option  a  transfer  of  the  security,  free  in  cither 
ciise  from  the  tie. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  SandUands  &  Co, 

Solidtors  for  the  defendants,  Fishers, 
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Beg.  v.  County  Council  of  Glamoeoan. 


Court  of  Appbal. 


(SouTt  Of  Appeal. 

From  Q.  B.  Div.         ) 
(A.  L.  Smith,  Bigby,  and  |  Aug.  10,  1899. 

Vaughitn  Williams,  L.JJ.) ; 

Beg.  v.  County  Council  of  Glamobgaw.  (a.) 

Local  govemmettt — County  fund  — County  rcUe — Military 
aid  for  auppresaion  of  riots — Maintenance  of  troops 
— Mandamus. 

The  justices  of  a  county »  having  applied  to  the  military 
authorities  to  send  soldiers  into  the  amnZy  for  tJie  purpose 
of  supjtressiny  riotSt  made  arrangements  with  tradesmen 
for  the  housing  and  hedging  of  the  soldiers  at  certain 
agreed  rates  of  payment^  and  pledged  the  credit  of  the 
county  for  such  payment. 

Held,  that  the  tradesmen  were  not  entitled  to  a  writ  of 
mandamus  to  the  county  council  to  make  such  paymtnt 
out  of  the  county  fund. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(WiUs,  Darling,  and  Cbanuell,  JJ.)  discharging  au 
order  nisi  for  a  writ  of  mandamus,  [1899]  2  Q.  B.  2§, 
47  W.  B.  Dig.  106. 

The  order  nisi  was  granted  at  the  instance  of 
certain  persons  who  had  supplied  food  and  lodging  to 
soldiers  who  had  been  brought  into  the  county  of 
Glamorgan  for  the  purpose  of  suppressing  riots  in 
oonnection  with  a  strike  of  miners  in  South  Wales. 
It  called  upon  the  county  council  of  Glamorgan  to 
show  cauee  why  a  writ  of  mandamus  should  not  issue 
commanding  the  county  council  to  pay  to  the 
prosecutors  out  of  the  county  rate  the  expenses 
incurred  by  them  in  supplying  food  and  lodgings  to 
the  soldiers. 

The  facts  of  the  case  are  fully  set  forth  in  the 
judgment  of  A.  L.  Smith,  L.J. 

The  Divisional  Court  dii^charged  the  order  nisi. 

The  prosecutors  appealed. 

Sir  B,  B,  Finlay,  S,G.,  G.  A,  Russell,  Q.C.,  H. 
Sutton,  and  8,  G.  Lushington,  for  the  proseuutorf. 


Asquith,     Q.C.,    and    B.     L. 
defendants. 


Stephen,    for    the 


Aug.  10.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  In  this  case  the  Queen's  Bench  Division 
Jias  refused  to  miike  absolute  a  rule  nisi  for  a 
mandamus  calling  upon  the  county  council  of 
Glamorganshire  to  show  cause  why  it  should  not 
make  an  order  for  the  payment  to  the  relators  out  of 
the  county  funds  of  the  amounts  expended  by  them  for 
housing  and  feeding  troops  in  their  county,  or,  in  the 
alternative,  why  the  county  council  should  not  levy 
a  county  rate  whereby  to  make  tuese  paymenti*, 
which  were  incurred  in  the  dicumstances  hereafter 
mentioned. 

The  point  is  whether,  when  the  justices  of  the 
peace  call  in  troops  to  aid  the  dvil  power  in  quelling 
riots  in  a  county,  there  is  or  is  not  a  legal  duty  upon 
the  ratepayers  of  the  county  to  pay  for  the  housing 
and  feeding  of  the  troops  so  called  in.  Although  by 
■eotion  3  of  the  Local  Government  Act,  1888  (51  &  62 
Vict.  c.  41),  the  making,  assessing,  and  levying  of 
county  rates,  and  the  application  and  expenditure 
thereof,  is  transferred  to  the  county  councils,  and  by 
section  9  the  powers  of  quarter  sessions  and  justices 
out  of  sessions  with  respect  to  county  polioe  are  vested 
in  quaiter  sessions  and  the  county  councils  jointly, 
this  case  should  be  dealt  with  as  if  the  powers  and 
juris iiction    of   justices  of   the  peace  for    counties 

(a.)  Beported  by  P.  G.  Bucksb,  Esq.,  Barrister- 
at-Law. 


theretofore  existing  had  not  been  affected  by  this  Act» 
for  in  reality  it  has  no  bearing  upon  the  case. 

In  the  month  of  June,  1898,  In  consequeooe  of 
serious  riots  in  Glamorganshire,  it  became  noooasnry 
for  the  public  safety  and  the  preservation  of  tbe 
peace  that  troops  should  be  imported  into  and  kept  at 
Aberdare,  Ab«ravon,  and  Mountain  Ash  in  that 
county,  and  the  military  authorities  were  applied  to 
-by  the  justices  of  the  peace  for  that  oountv  for  the 
necessary  troops,  which  were  thu9  obtained.  These 
troops  had  to  be  housed  and  fed  in  the  districts  into 
which  they  were  imported,  and  it  therefore  became 
necessary  that  arrangements  should  be  made  in  that 
behalf,  and  accordingly  the  justices  of  the  peaoe  for 
the  county  in  meeting  assembled  sanctioned  these 
arrangements  and  agreed  that  certain  asoertaiaed 
payments  should  be  made  to  tradesmen  for  housing 
and  feeding  the  troops  during  the  time  they  were  in 
these  districts,  and  the  credit  of  the  county  for  these 
agreed  payments  was  pledged  by  the  agents  of  the 
justices  to  the  tradesmen  who  under (x>dc  to  render 
tbe  desired  services.  These  tradesmen  are  the  relators 
in  the  present  application,  and  the  law  officers  of  the 
Crown  appear  on  their  behalf. 

Upon  the  3 1st  of  July,  1898,  the  tradesmen  sent  in 
their  accounts  for  the  services  rendered  up  to  that 
date,  made  out  upon  the  agreed  prices,  and  theie  were 
certified  as  being  correct  by  two  of  the  justices  of  the 
peaoe,  and  there  was  then  no  dispute  as  ti  these 
charges.  Upon  the  13th  of  September,  1898,  the 
accounts  of  further  expenditure  from  the  31st  of  July, 
1898.  were  sent  in  by  the  tradesmen  amouutini;  to 
£2,500;  but  these  accounts  were  disputed,  and  the 
county  council  offered  to  pay  £1,350  of  this  amount. 
This  the  tradesmen  refused  to  accept ;  and  thereupon 
the  county  council  took  up  the  position  that, 
if  the  tradesmen  would  not  take  what  was 
offered,  the  county  council  wou'd  pay  nothing, 
and  would  deny  its  liability  to  pay  anything,  aud 
hence  the  application  for  the  ru*e  nisi  by  the  trades- 
men, which  rule  was  obtained,  and  which,  as  b-^fore 
stated,  the  Queen's  Bench  Division  (consisting  of  my 
brothers  Wills,  Darling,  and  Chanuell)  has  discharged, 
holding  that  no  duty  is  imposed  upon  those  who 
administer  the  county  funds  to  pay  out  of  those  funds 
the  expenses  of  the  maiutenance  of  troops  broug^ht 
ioto  their  district  for  the  purpose  of  suppressing  riots. 

It  seems  t)  me  that  the  oircum^tanc«'S  of  this  Cise 
are  such  as  to  induce  the  court  to  be  astute  to  flud.  if 
possible,  a  duty  imposed  by  law  upon  the  ratepayers 
of  the  county  to  p«y  that  which  is  now  d»'manded; 
but  the  question  remains,  can  such  a  duty  be  found  ? 
In  considering  this  application  for  a  rule  nisi,  it 
matters  not,  in  my  judgment,  whether  the  credit  of 
the  county  has  or  has  not  been  pledged  by  the  justices 
to  the  tradesmen,  for  the  same  point  arises  in  either 
case.  If  the  justices  had  the  power  to  pledge  the 
credit  of  the  county  ratepayers  to  the  payment  of  the 
sums  now  demanded  by  the  tradesmen,  it  is  because 
there  is  a  duty  upon  the  ratepayers  to  pay  them ;  but 
if  there  be  no  such  du^,  the  pledging  of  the  credit, 
which  the  Solidtor-General  much  insisted  upon, 
oomes  to  nothing,  for  the  point  is — whether  the  cradit 
was  pledged  or  not— can  the  law  officers  of  the  Grown 
appearing  for  the  relators  show  that  there  is  a  legal 
duty  on  the  part  of  the  ratepayers  of  the  county  to 
pay  what  is  now  demanded  by  the  tradesmen  P 

Justices  of  the  peace  for  the  counties  are  appointed 
by  Special  Commission  under  the  Great  Seal,  which, 
as  appears  from  Blackstone's  Commentaries,  vol.  1,  p. 
351,  was  settled  by  all  the  judges  as  long  ago  as  the 
year  1590.  By  this  commission  they  are  appointed 
to  keep  the  peace  in  the  particular  counties  named — 
viz.,  <*  to  keep  and  cause  to  be  kept  all  ordinances  and 
statutes  for  the  good  of  the  peace.*'    By  13  Hen.  4, 
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c  7,  8. 1 :  "If  any  riot    .    •    •    agaio8t  the  law  be 
made  in  any  part  of  the  realm,  that  the  justioes  of 
peace,  three  or  two  of  them  at  the  least,  and  the 
sheriff  or  under-sheriff    •    .     .    shall  oome  with  the 
power  of  the  oounty,  if  need  be,  to  arrest  them  and 
shall  arrest  them";   and  by  2  Hen.   5,   o.   8,  the 
Sing's  liege  people  being  saffident  to  travel  shall  be 
assistant  to  them  npon  reasonable  warning  to  ride  with 
them  in  aid  to  resist  such  riots  upon  pain  of  imprison- 
ment and  to  make  fine  and  ransom  to  the  King ;  and 
by  this  Act  it  is  farther  enaoted  that  **  the  said  j  astioes, 
and  other  officers,  aforesaid,  shall  execute  their  offices 
afor^aid,  at  the  Elng's  costs,  in  goins:,  continuing,  and 
returning  in  the  doing  their  said  offices,  by  payment 
thereof  to  be  made  by  the  sheriff  of  the  same  oounty 
for  the  time  being,  by  indentures  betwixt  the  sheriff 
and  justioes  and  other  officers  aforesaid  to  be  made  of 
the  payment  aforesaid,  whereof  the  sheriff  upon  his 
account  in  the  Exchequer  may  have  due  allowance.*' 
From  this  statute  it  would  seem  that  the  Crown 
rather  than  the  county  is  liable  for  expenses  incident 
to  the  quelling  of  riots ;  but  I  have  not  to  decide  as 
to  the  Crown,  and  the  subsequent  Police  Acts  play  an 
important  part  in  this  matter. 

I  do  not  doubt  that  it  is  the  duty  of  justices  of  the 
peace  in  counties  to  quell  riots  within  their  respective 
comities,  and,  indeed,  if  they  neglected  to  do  so,  they 
might  be  proceeded  against  by  information  (see  Rex  v. 
Pinney,  5  C.  &  P.  254,  and  Bex  v.  KenneU,  6  ib. 
282),  but  the  question  is,  Who  is  to  pay  for  the  per- 
formance of  tiiis  duty  P  The  argument  on  the  part 
of  the  county  council  is  that  if  justices  are  willing  to 
undertake  duties  which  they  are  bound  to  perform, 
and  expense  is  thereby  incurred,  the  justices  who 
undertake  the  duties  must  pay  the  expense  incurred 
in  their  performance,  unless  uiey  can  show  that  they 
are  relieved  therefnnn,  or  that  the  obligation  to  pay 
is  cast  Txpan  some  other  person  or  persons,  which  is 
the  same  thmg.  Upon  tiie  present  rule  nisi  I 
have  not  to  determine  whether  the  justices  who 
pledged  the  credit  of  the  oounty  can  or  cannot 
be  sued  personally  for  having  represented  to  the 
tradesmen  that  tiiey  had  the  authority  of  the 
county  to  pledge  its  credit,  whereas  they  had  not, 
and  I  say  nothmg  as  to  this  one  way  or  the  other, 
nor  have  I  to  determine  whether  the  Grown  is  the 
paymaster,  for  the  sole  question  I  have  to  solve  is 
whether  there  is  a  legal  duty  upon  the  ratepayers  of 
the  county  to  pay  to  the  tradesmen  their  accounts  for 
housing  and  feeding  the  troops  in  the  present  case. 
I  do  not  doubt  that  in  cases  of  necessity  justices  of 
the  peace  have  power  to  caU  in  troops,  and  it  is  dear 
that,  when  called  in  to  quell  a  riot,  they  can  only  be 
called  in  to  act  either  as  civilians  or  as  soldiers.  In 
my  judgment  they  are  called  in  to  act  as  soldiers,  for 
their  services  are  asked  for  as  being  soldiers,  they 
oome  as  soldiers  under  arms  and  military  command, 
they  remain  under  arms  and  military  command,  and 
depart  under  arms  and  military  command;  but,  as 
this  is  not  conceded,  I  will  first  assume  that  they  are 
called  in  to  act  as  civilians^  and  see  how  the  matter 
then  stands. 

In  Bum's  Justice  of  the  Peace  (30th  ed.),  vol.  1,  p. 
1340, 1  find  it  stated  Ihat  "  the  expenses  to  whidi 
counties  are  liable,  and  which  are  to  be  levied  by 
county  rates,  are  provided  for  by  various  Acts  of 
Psiliament,  which  will  be  found  under  their  respec- 
tive titles  throughout  this  work."  In  1739  the 
statute  12  Geo.  2,  c  29,  was  passed,  which  was  the 
first  C!onnty  Bate  Act  Prior  to  this  Act  there  had 
been  in  oounties  particular  rates  for  particular  pur- 
poses levied  under  particular  Acts,  and  the  oounty 
ratecreatedby  theAct  of  12  Qeo,  2,  o.  29,  which  recites 
these  Acts,  represented  the  aggregate  of  the  small  rates 
previously  levied,  uid  it  ia  enaoted  by  sections  1  and 


6  that  a  oounty  rate  should  thereafter  be  levied  "  for 
the  uses  and  purposes  of  the  said  recited  Acts,  and 
for  any  other  uses  and  purposes  to  which  the  public 
stock  of  any  oounty  ...  is  or  shall  be  applicable 
by  law."  I  can  fiind  no  trace  of  the  public  stock  of 
any  county  being  liable  for  the  housing  of  troops 
called  in  to  quell  riots  either  before  or  after  the 
passing  of  this  Act  of  12  Geo.  2.  T  have  looked 
through  the  Acts  which  relate  to  the  county  rates, 
both  those  cited  in  Bum's  Justice  of  the  Peace,  at 
p.  1340,  and  others  cited  at  the  bar,  and  there  is  not 
a  single  Act  which  oasts  the  housing  and  maintenance 
of  troops  when  called  into  a  county  upon  the  oounty 
rate,  and  the  Act  of  41  G^.  3,  o.  78,  s.  2,  to  which  I 
shall  refer  hereafter,  is  the  only  Act  I  can  find  which 
can  by  any  possibility  be  pointed  to  as  having  any 
semblance  of  a  reference  to  the  matter.  The  Acts 
which  deal  with  the  public  peace  deal  with  chief 
constables,  high  constables,  special  constables,  and 
police,  the  charges  of  which  are  by  the  different  Acts 
placed  upon  the  oounty  rate,  and  it  is  by  means  of 
these  Acts  that  justices  of  the  peace,  as  it  appears  to 
me,  are  released  from  the  charges  of  keeping  the 
peaoe  in  their  oounties,  which  I  apprehend  they  would 
otherwise  have  to  pay  as  incident  to  the  performance 
of  their  duty.  But  the  maintenance  of  troops, 
assuming  them  to  be  acting  as  civilians,  is  not  to  be 
found  mentioned  in  these  statutes.  Soldiers  are  not 
per  M  **  chief  constables,"  "  high  constables,"  "  special 
constables,"  or  <' police,"  even  assuming  that  they 
happen  to  act  as  civilians. 

I  will  now  take  it  that  the  troops  are  what  they 
really  are — ^namely,  acting  as  and  being  soldiers — 
and,  as  this  is  so,  it  seems  to  me,  if  possible,  to  be  an 
a  fortiori  case,  for  the  oost  of  housing  and  feeding 
soldiers  is  clearly  not  cast  upon  the  oounty  rate  in 
terms  by  any  statute  whatever. 

It  was  next  argued  by  the  SoUoitor-General  that, 
even  if  so,  and  if  the  obligation  of  the  county  ratepayers 
to  defray  these  expenses  cannot  be  found  in  any 
statute,  yet  this  court  should  hold  that  by  the  com- 
mon law  of  England  the  justices  were  entitled  to  be 
recouped  by  the  oounty  that  for  which  they  had 
pledged  the  credit  of  the  county  to  the  tradesmen  in 
the  performance  of  their  duty.  As  to  this  suggested 
common  law  obligation,  there  is  no  evidence  that  it 
has  ever  been  the  practice  of  the  oounty  to  bear  these 
expenses.  The  Sohcitor-(}eneral,  with  all  the  research 
at  his  conunand,  has  only  been  able  to  produce  one 
case  upon  the  subject,  and  that  he  dted  out  of  the 
Times  newspaper  of  the  21st  of  February,  1879,  and 
the  question  there  raised  was  whether  an  order  by 
the  county  treasurer  for  the  payment  of  money 
to  the  high  constable  in  respect  of  the  lodging  and 
feeding  of  troops  brought  in  to  quell  riots  at  Hack- 
bum  was  a  valid  order.  The  order  was  sought  to 
be  upheld,  not  at  common  law,  be  it  noticed,  but  by 
reason  of  section  2  of  41  Geo.  3,  o.  78,  which  enacted 
that  it  should  be  lawful  for  any  two  justices  to 
order  and  direct  such  reasonable  and  necessary 
allowances  to  be  made  to  any  high  constable  for 
extraordinary  expenses  incurred  by  him  in  the  execu- 
tion of  his  duties  in  any  case  of  tumult,  riot,  or  felony. 
The  rule  nisi  for  a  mandamus  which  had  been  obtained 
was  made  absolute  b^Cockbum,  L.G.  J.,  and  Mellor,  J., 
the  Lord  Chief  Justice  saying,  "  there  being  a  serious 
question  raised  they  would  leave  it  to  be  raised  on 
the  record  and  carried  if  necessary  to  the  House  of 
Lords."  This  is  the  sole  case  the  Solicitor-G^eral 
has  been  able  to  bring  to  our  attention — a  poor 
authority  indeed  upon  which  to  infer  a  common  law 
obli^tion.  I  must  point  out  that  the  present  rule 
nisi  is  not  moved  under  the  Act  above  mentioned ; 
and  whether  if  it  had  been,  it  woidd  have  been  suooess- 
fol  I  give  no  opinion,  for  it  is  not  before  me,  and  I 
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may  add  that,  if  it  had  been,  the  facts  of  the  case  do 
not  seem  to  me  to  fit  in  with  the  section.  The  present 
role  is  to  pay  out  of  the  ooanty  fund,  or  to  levy  a 
county  rate  to  pay  the  tradesmen  who  are  the  relators, 
and  not  to  pay  a  high  constable  for  any  extraordinary 
expenses  he  may  have  incurred,  and  indeed  none,  as 
it  appears  to  me  upon  the  afiBldavits,  have  been  incurred 
by  any  high  dbnstable. 

I  will  now  turn  to  the  work  of  a  man  who  had 
peculiar  knowledge  on  the  matters  now  in  question — ^I 
mean  the  late  Mr.  Charles  dode  of  the  War  Office. 
I  find  in  his  work.  Military  Forces  of  the  Crown, 
vol.  2,  8.  47,  p.  142,  and  a  note  thereon,  that  which 
shows  how  erroneous  it  would  be  for  the  court  to 
declare  the  existence  of  an  obligation  upon  the  ratepayers 
of  counties  at  common  law  to  pay  the  cost  of  soldiers 
imported  into  their  districts  to  quell  riots  as  suggested 
by  the  Solicitor-Gendral.  At  section  47  Mr.  Clode 
says,  with  regard  to  the  employment  of  military  in 
lieu  of  the  police,  there  is  this  apparent  defect  in  the 
present  law — namely,  that  the  military  are  sent  to 
and  remain  in  the  particular  town,  not  at  the  expense 
of  the  local,  but  of  the  general  community,  giving 
thereby  a  present  instead  of  inflicting  a  pecuniary 
mulct  upon  the  inhabitants  of  the  town  or  place  for 
their  insufficient  ordinary  police  arraugements,  and 
the  example  he  gives  in  the  note  is  peculiarly  pertinent 
to  the  common  law  point,  now  for  the  first  time,  I 
believe,  suggested  by  the  Solicitor-General.  The  note 
is  this ;  *'  For  example,  if  the  Manchester  magistrates 
request  500  men  of  the  Metropolitan  Police  to  be 
sent  down  to  aid  in  maintaining  the  peace  and  order 
of  the  town,  the  magistrates  provide  for  the  men  and 
the  ratepayers  of  Manchester  bear  their  expenses; 
but  if  the  same  magistrates  request  500  soldiers  to  be 
sent  for  the  same  purpose,  the  taxpayers  of  the  king- 
dom have  to  bear  all  the  expenses  of  the  500  soldiers 
and  the  ratepayers  of  Manchester  nothing."  Where 
is  there  any  ground  for  holding  a  duty  imposed  at 
common  law  upon  the  ratepayers  to  pay  for  the 
housing  and  feeding  of  soldiers  P  There  is  none, 
for  no  such  obligation  at  common  law  in  fact 
exists,  and  if  thu  obligation  is  to  be  imposed 
it  must  be  by  statute.  The  case  of  Bex  v.  In- 
JuibitanU  of  Easex^  4  T.  £.  591,  was  pressed  into  the 
service  of  the  Solicitor-General  in  oraer  to  show  that 
the  county  rate  might  be  liable  for  expenses  not  oast 
upon  it  by  statute.     That  case   was    whether   the 

{'nstices  of  a  county  might  pay  the  expense  of 
itigating  as  to  a  fine  which  they  thought  had  been 
illegally  imposed  upon  the  county,  and  it  was  held 
(see  specially  by  Buller,  J.)  that  on  the  true  con- 
struction of  the  Act  12  Geo.  2,  c.  29,  the  necessary 
expenses  of  everything  relating  to  the  subjects  therein 
mentioned  must  be  borne  by  the  county  and  paid  out 
of  the  county  stock ;  but  as  this  Act  in  no  way  relates 
to  the  payment  of  the  maintenance  of  soldiers  in  a 
county,  tiie  case,  in  my  judgment,  has  no  application 
to  the  case  in  hand.  For  the  above  reasons  I  think 
that  the  tradesmen  make  out  no  duty  in  the  county 
ratepayers  to  pay^  the  expenses  in  question,  and  I 
agree  with  the  Divisional  Court  that  the  rule  nisi 
should  be  discharged.  This  appeal  must,  therefore, 
be  dismissed. 

Vauqhan  WnjJA2£s,  L.J.,  read  the  following 
judgment:  In  my  opinion  the  judjpoient  of  the 
Divisional  Court  must  he  affirmed. 

The  key  to  the  whole  question  is  to  be  found  in  the 
judgment  of  the  Court  of  Queen's  Bench  in  Bex  v. 
Inhabitants  of  Esaex,  Lord  Eenyon,  C.J.,  says :  **  If 
the  contest  in  this  case  had  been  whether  the  justices 
of  the  county  could  arbitrarily  impose  taxes  on  tiie 
county,  the  only  answer  that  ooula  have  been  given 
would  have  been  in  the  negpitive.    Bat  the  qaestion 


here  is  whether  by  any  express  law  or  by  prese- 
dent  and  long  usage  that  which  has  been  done 
was  not  lawndly  done.  And  if  it  be  warranted 
by  precedent  and  long  usage  and  by  many  analogous 
cases  in  the  law,  the  order  may  be  supported,  thougfa 
there  may  be  no  precise  Aetof  Parhament  to  direct 
it"  Now,  in  the  present  case  it  is  not  suggested  that 
there  is  any  statute  aathorizin|^  the  lev^  of  a  rate  for 
the  payment  of  the  expenses  mcurred  in  the  maiii.- 
tenance  of  tiie  soldiers  called  in  to  maintain  order,  or 
that  there  is  any  statute  that  authorizes  the  payment 
of  such  expenses  out  of  the  county  fund,  neither  is  it 
suggested  that  these  expenses  are  the  necessary 
expenses  of  things  relating  to  subjects  mentioned  in. 
such  Acts,  within  the  principle  laid  down  by  Buller, 
J.,  in  the  same  case,  who  says :  *'  In  my  opinion  the 
true  construction  of  this  Act  is  that  the  neoessary 
expenses  of  every thiog  relatiug  to  the  subjects  therein 
mentioned  must  be  borne  by  the  county  and  paid  out 
of  the  county  stock." 

The  mandamus  asked  for  in  the  present  case  is  m 
mandamus  to  the  county  coimcil  of  the  administratiye 
county  of  Glamorgan,  ordering  them  to  p%y  certain 
sirnis  to  certain  tradesmen  who  had  provided  food  and 
other  things  for  the  maintenance  of  the  soldiers. 
This  distingtiishes  the  present  case  from  the  case 
which  was  before  Cockbum,  C.J.,  and  Mellor, 
J.,  on  the  21st  of  February,  1879,  in  which  case  the 
application  was  for  a  mandamus  directing  the 
treasurer  of  the  county  fund  to  obey  an  order  of 
two  justices,  confirmed  at  quarter  sessions,  to  pay  to 
the  chief  constable  the  extraordinary  expenditore 
incmred  for  the  maintenance  of  a  miUtaiy  foroe 
called  in  by  the  justices  on  the  occasion  of  riots  at 
Blackburn.  It  was  contended  that  such  an  order 
could  be  justified  by  41  Geo.  3,  c  78,  s.  2,  which 
provides  that  it  shall  be  lawful  for  two  justioes  to 
order  such  reasonable  and  neoessary  allowances  to  be 
made  to  any  high  constable  for  any  oounty  for  any 
extraordinary  expenses  incurred  by  him  in  the 
execution  of  his  duty  in  any  case  of  tumult,  riot,  or 
felony.  The  section  goes  on  to  provide  lor  the 
confirmation  of  the  order  at  quarter  sessions.  The 
writ  of  mandamus  was  granted,  the  court  saying  that 
the  question  oonld  then  be  raised  on  the  record  and 
carrM  to  the  House  of  Lords  if  necessary,  bat 
sugffestinff  tiiat  it  might  answer  the  purpose  to  appeal 
against  the  decision  before  incurring  the  expense  of 
issing  the  writ  The  rule  was  made  absolute  for  the 
issue  of  the  writ,  but  there  does  not  seem  to  have 
bem  any  appeaL  In  that  case  there  was  an  affidavit 
by  the  etiei  constable,  saying  that  in  his  opinion  the 
expenses  were  necessarily  incurred  in  providing 
lodgings,  rations,  and  otherwise  maintaining  the 
mUita^  force,  and  that  in  his  opioion  such 
military  force  was  necessary  to  aid  and  assist 
the  cmi  authority  in  maintaining  peace  and  good 
order,  and  that  without  such  militaiy  foroe  it  would 
not  have  been  possible  for  him  to  have  maintained 
peace  and  good  order  in  the  division.  As  the  Lord 
Chief  Justice  pointed  out,  the  affidavit  did  not  state 
that  the  force  was  obtained  by  the  chief  constable, 
although  when  the  soldiers  were  there  he  availed 
himselz  of  their  assistance.  Indeed,  it  did  not  appear 
that  the  lodging  and  rations  were  ordered  by  him. 

I  have  dealt  with  that  case  at  some  length  because 
the  facts  are  uncommonly  like  the  facts  in  the  present 
case,  and  I  wish  to  guard  myself  against  being 
supposed  to  decide  that,  if  the  application  had  been 
for  a  mandamus  to  order  payment  to  the  chief 
constable  of  expenses  incurred  by  him,  instead  of 
being,  as  it  is,  an  application  for  an  order  to  make 
payments  to  certain  tradesmen  who  provided  food, 
&C.,  for  the  soldiers,  a  mandamus  might  not 
I  have  issued.      I  note,  however,  that  there  is  no 
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Smith  v.  Biohhonb. 


H0t7SB  OF  LOBBB. 


Affldv?it  in  the  present  case  by  Captain  Lindsay,  the 
chief  constable,  and  that  the  affidayits  as  to  his 
approval  are  very  Ta^ne. 

A.  L.  Smith,  L.J.— Bigby.  L.J.,  agrees  with  the 
judgments  which  have  been  deliTered. 
Appeal  dismisHd. 

Solidtora  for  the   prosecutors,  Bdl,  Brodrick,  <fc 
Gray,  for  Linton  &  a  A  W.  Keyhole,  Aberdare. 
Solicitors  for  the  defendants,  Chestan  &  Sam. 


iQou0e  of  %otti». 


From  C.  A.  1 
(Eugland).  f 


Aug.  3,  1899. 


Smith  v.  Bichmoivd.  (a.) 
Poor  latv—Rating-^Market  garden-^Land  covered  with 
greenhouses  — *'  AgricuUural  land '*^*'  Buildings  or 
other  hereditaments  "—Agricultural  Rates  Act,  1896 
(59  («•  60  Vict.  c.  16),  M.  1,  6,  9. 

Glasshouses  within  a  market  garden  used  solely 
for  purposes  connected  therewith,  are  not  *' agricultural 
land  "  within  the  meaning  of  the  Agricultural  BaUs  Act, 
1896,  so  as  to  entitle  the  occupier  to  the  jHirtial  exemption 
given  by  that  Act. 

Decision  of  the  Court  of  Appeal  (46  W.  B.  401, 
[1898]  1  Q.  B.  683.  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (lindley,  M.B.,  and  Bigby,  L.J..  Vaughan 
WiUiams,  Ii.J.,  dissenting),  reported  46  W.  B.  401, 
[1898]  1  Q.  B.  683,  reversing  that  of  the  Queen's 
Bsnch  Division. 

The  qneetion  was  whether  buildings  within  a 
market  garden  were  to  haye  the  benefit  of  the  partial 
ezsmption  from,  rates  prorided  for  by  tiie  Agricul- 
tural Bates  Act,  1896  (59  &  60  Vict.  c.  16). 

The  Court  of  Appeal  held  that  land  covered  with 
^asshouses  for  the  purpose  of  its  cultivation  was, 
though  used  solely  as  a  market  garden,  <<  a  building 
or  other  hereditament*'  and  the  occupier  was  there- 
fore not  entitled  to  the  partial  exemption  from  rates 
granted  to  •*  agricultural  land  "  by  the  Act  of  1896. 

The  special  case  as  stated  by  the  Lord  Chancellor 
was  as  follows : 

The  question  arises  under  the  Agricultural  Bates 
Act,  1896,  and  was  whether  the  ground  covered  by 
^asshouses  or  greenhouses  in  a  market  garden  is 
entitled  to  the  benefit  of  the  Act,  section  1  of  which 
makes  the  occupier  of  Agricultural  land  in  England 
liable,  in  the  case  of  every  rate  to  which  the  Act 
applies,  to  pay  one-half  only  of  the  rate  in  the  pound 
payable  in  respect  of  buildings  or  otJier  hereditaments. 
By  section  9  of  the  Act,  *<The  expression  'agri- 
cultural land '  means  any  land  used  as  arable,  meadow, 
or  pasture  ground  only,  cottase  gardens  exceeding 
one  quarter  of  an  acre,  market  giurdens,  nursery 
grounds,  orchards,  or  allotments,  but  does  not  include 
land  occupied  together  with  a  house  as  a  park, 
gardens  other  than  as  aforesaid,  pleasure  ground,  or 
any  land  kept  or  preserved  mainly  or  exclusively  for 
purposes  of  sport  or  recreation,  or  land  used  as  a 
raoeoourse."  The  same  definition  was  incorporated 
with  and  set  out  in  article  1  of  the  Agricultural  Bates 
Order,  1896,  issued  by  the  Local  Government  Board, 
and  having  statutory  effect. 

The  appellants  had,  in  the  case  of  certain  heredita- 

(«•)  Beported  by  0.  H.  Graftoit,  Esq.,  Barrister- 
at*Law. 


ments  consisting  of  land  partiy  covered  by  glass- 
houses, inserted  the  gross  estimated  rental  and  rate- 
able value  of  the  whole  of  such  hereditaments  under 
the  description  of  agricultural  land.  The  assessment 
committee,  on  the  objection  of  the  surveyor  of  taxes 
(respondent  in  the  House  of  Lords),  decided  that  land 
so  covered  was  not  entitied  to  the  exemption.  The 
appdlants  wpealed  to  quarter  sessions,  and  on  the 
hearing  of  the  appeal  it  was  agreed,  inasmuch  as  the 
hereditaments  included  in  the  notice  of  appeal  were 
practically  identical  in  character,  to  take  the  heredita- 
ment of  Bobert  Piper,  numbered  140  in  the  said 
notice,  as  a  test  case  for  the  purposes  of  the  appeal. 

With  regard  to  this  hereditament  the  following 
were  the  agreed  facts :  "  The  said  Bobert  Piper  was  a 
grower  of  fruit,  vegetables,  and  flowers  at  Worthing, 
and  described  himself,  and  was  commonly  known,  as 
a  market  gardener  and  nurseryman.  He  was  the 
owner  and  occupier  of  a  piece  of  land  rather  more 
than  four  acres  in  extent  on  which  fifty-seven  glass- 
houses or  greenhouses  of  various  sizes  were  erected ; 
the  houses  were  used  by  the  appellant  for  the  purpose 
of  growing  tomatoes,  encumbers,  and  grapes,  and  to 
a  smaller  extent  other  vegetables  for  the  purpose  of 
sale.  The  plants  and  crops  grown  therein  were 
watered  and  heated  by  artificial  means,  and  grown 
upon  soil  placed  upon  prepared  beds  inside  the  houses, 
and  matured  much  earlier  than  in  the  open  sround. 
The  vines  are  planted  inside  the  houses  and  the  roots 
run  partly  in  tiie  soil  under  the  houses  and  partiy 
pass  through  the  apertures  in  the  walls  into  the  soil 
outside.  Fifty-one  of  the  glasshouses  are  thus  used 
for  growing  vines.  In  the  cucumber-houses  (which 
are  six  out  of  the  fifty- seven  houses)  there  are,  inside 
the  houses,  dwarf  brick  walls  supporting  corrugated 
iron  sheets,  upon  which  sheets,  eufth  taken  from  the 
other  parts  of  the  nursery  ^und  is  placed.  Li  this 
earth,  so  placed  upon  the  iron  sheets,  the  cucumber 
plantis  are  planted.  Beneath  the  iron  sheets,  and 
between  them  and  the  ground,  there  are  hot-water 

gipes.  The  area  actually  occupied  by  the  fifty-seven 
ouses  is  rather  more  than  two  acres.  QAie  rest 
(rather  more  than  two  acres)  consists  merely  of  vine 
borders,  paths,  and  the  stokeholes.  The  whole  of  the 
houses  were  built  upon  dwarf  brick  walls  like  an 
ordinary  greenhouse."  In  the  overseers'  statement 
the  property  was  described  as  **  market  gardens  and 
nursery  grounds,"  of  the  gross  estimated  rental  of 
£662  19s.  6d.,  and  of  the  rateable  value  of  £431  5s. 
It  was  entered  under  **  agricultural  land,"  and  no 
separate  estimate  was  given  of  the  buildings  and  other 
hereditaments. 

Asguith,  Q.C.,  and  ClaveU  Salter,  for  appellants. — 
Market  gpirdens  are  expressly  mentioned  m  definition 
of  "  agricultural  land,"  in  section  9,  and  all  market 
gardens  have  glasshouses. 

They  referred  to  Purser  v.  Worthing  Local  Board, 
35  W.  B.  682,  18  Q.  B.  D.  818. 

Sir  B.  E.  Webster,  A.  G.,  and  S.  H.  Day  [Arthur  H. 
Trevor  with  them). — Under  the  Act  no  buildings  are 
included.    The  greenhouses  are  alone  assessed. 

Claveil  Salter  replied. 

The  House  took  time  for  consideration. 

Earl  of  Haubbuby,  L.C.— This  appeal  raises  the 
question  what  is  meant  by  the  woras  "  occupier  of 
agricultural  land"  in  the  statute  59  &  60  Vict.  c.  16. 
Apart  from  the  provisions  of  the  statute  in  question, 
the  word  "  land "  would  be  variously  imderstood  bv 
different  persons.  To  a  farmer  the  word  '*land" 
would  not  mean  his  farm  buildings ;  to  a  lawyer  the 
word  would  include  everything  that  was  upon  the 
land,  fixed  immovably  upon  it;  but  the  statute  has 
given  an  interpretation  oUase»  and  has  also  in  the 
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enacting  olanse  itself  pointed  oat  not  obscurely  with 
what  subject-matter  it  was  dealing.  The  Tery 
enacting  part  of  it  gives  the  antithesis  between  land 
and  buildings,  since  the  relief  the  occupier  is  to  get  is 
that  he  is  to  be  liable  in  the  case  of  every  rate  to 
which  the  Act  applies  ''to  pay  one-half  only  of  the 
rate  in  the  pound  payable  in  respect  of  buildings  and 
other  hereditaments."  Now  the  special  case  here 
finds  that  *'the  land"  sought  to  be  treated  as 
agricultural  laud  is  of  the  character  described 
in  the  14th  paragraph  of  the  case  as  agreed  to. 
[His  lordship  stated  the  agreed  facts.]  I  have  em- 
phasiced  some  parts  of  this  description;  and  it  is  extra- 
ordinary that  any  claim  should  be  made  that  what  is 
there  described,  is  agricultural  land.  It  would  be 
quite  as  reasonable  to  claim  that  any  building,  however 
solid  and  substantial,  used  for  agricultural  purposes 
was  agricultural  land,  because  to  a  lawyer  land  would 
include  it,  and  as  its  use  was  agricultural,  it  therefore 
became  agricultural  land  within  the  meaning  of  the 
Act.  I  agree  with  the  Master  of  the  Bolls  that  the 
term  **  land  and  building^  "  in  this  Act  are  mutually 
exclusive  of  each  other.  I  must  say  I  feel  no  diffi- 
culty in  applying  the  interpretation  clause  to  the 
construction  of  the  Act,  which  seems  so  plain.  A 
market-garden  or  a  nursery-ffround  may,  as  part  of 
it,  have  agricultural  land,  ana  if  such  part  is  used  as 
arable,  meadow,  or  pasture-ground  only,  it  will  not 
forfeit  its  claim  to  relief  because  it  forms  part  of  such 
an  industry ;  but  in  what  sense  can  these  buildings 
be  described  as  arable,  meadow,  or  pasture  P  They 
are  buildings,  and  not  agricultural  land  at  all.  I  am 
very  clearly  of  opinion  tiiat  this  appeal  ought  to  be 
dismissed  with  costs,  and  I  move  your  lordships 
accordingly. 

Lord  Watson. — ^I  have  done  my  best  to  examine 
the  statute  in  question,  and  I  have  been  quite  unable 
to  arrive  at  any  result  other  than  that  which  is 
embodied  in  the  judgment  appealed  from.  I  agree 
with  all  the  observations  of  the  Master  of  the  Bolls, 
and  with  the  brief  but  cogent  reasoning  of  my  noble 
and  learned  friend  on  the  woolsack. 

Lords  Maonaghtbn  and  Morris  concurred. 

Appeal  dismiased. 

Solicitor  for  the  appellants,  Herbert  B,  BdL 

Solicitor  for  the  respondent,  Solicitor  of  Inland 
Bevenue, 


¥nbs  (Souitcti. 

{From  the  Supreme  Court  of  Trinidad,) 

July  8,  1899. 

Trinidad  Aspkalt  Go.  v.  Ambard.  (a.) 

Eatemeat — Bight  of  support — Adjacent  land — AsphaUum 
or  pitch. 

The  right  of  support  from  adjacent  land  which  will 
keep  the  surface  from  subsidence  still  exists,  though  the 
land  supported  consists  of  asphaUumf  for  the  nature  of 
the  etrtUa  is  an  immaterial  consideration. 

Appeal  from  the  Supreme  Court  of  Trinidad. 

Tne  facts  are  set  out  in  their  lordships'  judgment. 

Haldane,  Q.C,  G.  Lawrer^ce^  and  FreviU,  for  the 
appellants. 

MouUon^  Q.C.,  Alcazar,  and  P.  D,  Abraham,  for  the 
respondents. 

(a.)  Beported  by  C»  H  Grafton,  Esq.,  Barrister- 
at-Law* 


The  judgment  of  their  lordships  (Earl  of  Halsbury, 
L.C.,  Lords  Watson,  Hobhouse,  Maonaqhten, 
Morris,  and  Davey)  was  delivered  by 

Lord  Macnaghten.— At  La  Brea,  in  the  Island  of 
Trinidad,  where  the  land  slopes  down  from  the  Pitch 
Lake  to  the  sea,  a  distance  of  about  a  mile,  there  is 
found  near  the  surface  a  stratum  of  asphalt  or  pitch. 
Pitch  lands,  as  lands  within  this  district  are  called, 
are  not  cidtivated,  nor  are  they  apparently  suitable 
for  cultivation.  Their  whole  value  depends  on  the 
pitch  they  contain.  Of  late  years  there  has  sprung 
up  a  great  and  increasing  demand  for  this  substance. 
It  is  now  worth  20s.  a  ton.  With  the  increase  in  the 
value  of  pitch  there  has  been  a  corresponding  rise  in 
the  value  of  pitch  land.  A  lot  which  might  have 
been  bought  for  40  dols.  a  few  years  ago  would  now, 
it  seems,  probably  fetch  not  less  than  4,000  dols. 

In  some  few  places  the  pitch  crops  out  on  the 
surface  of  the  ground.  For  the  most  part  it  lies 
at  a  depth  varying  from  4  to  7  feet.  So  long  as  it  is 
undisturbed  it  is  stable  and  firm  enough  to  support 
the  soil  above  in  its  natural  state.  But  if  an 
excavation  is  made,  and  the  stratum  of  pitch  cut 
through,  the  consequence  is  that  the  edge  exposed  to 
the  iimuence  of  the  heated  atmosphere  begins  to  melt 
and  the  pitch  oozes  out.  It  may  then  be  collected  at 
the  bottom  of  the  excavation  or  caught  as  it  is 
exuding.  ''  Pitch,"  as  one  witness  said  in  answer  to 
a  question  by  the  court,  **  bulges  out,  and  they  shave 
it  off  each  morning.  That,"  he  added,  ''  is  the  plan 
adopted  when  you  want  to  dig  your  neighbour's 
pitch." 

The  original  plaintiffs,  the  Trinidad  Asphalt  Co., 
to  whose  rights  the  new  company  lately  added  as 
appellants  have  succeeded,  were  the  owners  of  a  lot  of 
pitch  land  containing  about  a  quarter  of  an  acre  and 
known  as  Lot  15a.  The  lot  immediately  adjoining 
it  on  the  side  towards  the  sea  and  lying  at  a  some- 
what lower  level  belonged  to  the  defendant  Ambard. 
It  was  known  as  Lot  15.  In  January,  1896,  the 
Defendants  began  digging  for  pitch  on  Lot  15.  They 
dug  right  up  to  Lot  15a  to  a  depth  of  12  feet,  and  so 
close  to  the  boundary  that  some  of  the  boundary 
posts  fell  in.  The  excavation  was  continued  the  whole 
length  of  the  boundary  line  except  for  the  space  of 
about  10  feet  on  one  side,  which  was  left  as  a  loading 
place. 

The  usual  results  followed.  The  section  of  the 
stratum  of  pitch  thus  exposed  to  the  atmosphere 
began  to  melt.  The  pitch  oozed  out  and  the  excava- 
tion yielded  abundantly.  Between  200  and  300  tons 
of  pitch  were  *^  won,"  as  the  phrase  goes.  The  surface 
of  the  plaintiffs*  land  began  to  sink  and  crack.  A 
depression  was  formed,  in  shape  like  half  a  saucer, 
about  5  feet  deep  in  the  centre  at  the  boundary  line, 
and  going  back  in  a  semi-circle  with  a  radius  of  about 
60  feet.  A  series  of  cracks  appeared  on  the  surface 
from  8  to  10  feet  long  by  6  to  18  inchee  wide,  and 
some  buildings  or  sheds  of  no  great  value  were  more 
or  less  wrecked. 

For  this  injury  to  their  property  the  plaintiffs  sued 
the  defendants,  askingfor  an  injunction  and  damages. 

The  action  came  on  for  trial  before  the  Chief 
Justice,  Sir  John  Tankerville  Goldney.  His  hononr 
gpranted  an  injunction  restraining  the  defendants 
from  digging  and  winning  or  omerwise  removing 
asphaltum  from  the  parcel  of  land  known  as  Lot  15 
in  such  a  way  as  to  destroy  or  seriously  injure  the 
surface  of  the  plaintiffs'  Lot  15a,  and  the  sum  of  £100 
was  awarded  by  way  of  damages. 

From  this  judgment  there  was  an  appeal  to  the 
full  court.  The  appeal  was  heard  by  the  Chief 
Justice  and  Nathan  and  Lewis,  JJ.  The  learned 
duef  Jiutioe  adhered  to  the  opinion  he  expressed  at 
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the  triaL  The  other  two  learned  judges  differed 
from  him  aod  differed  from  each  other.  Nathan,  J., 
was  for  dismissiDg  the  plaintiffB*  action  altogether 
with  costs.  Lewis,  J.,  was  of  opinion  that  as  a  matter 
of  law  the  plaintiffiB  were  entitled  to  support  for  their 
lands,  but  his  conclusion  was  that  no  injunction  ought 
to  haTe  been  granted  and  that  the  damages  shouldbe 
reduced  to  £10.  He  thought  £10  <*  would  amply 
compensate  the  plaintiffs  for  damage  through  mere 
subsidence."  He  considered  that  the  injury  caused  to 
the  plaintifb'  land  by  the  withdrawal  of  pitch  from  it 
ought  not  to  haye  been  taken  into  account  at  aU.  In 
the  result  the  order  of  the  court  was  that  the  judg- 
ment of  his  honour  the  Chief  Justice  be  set  aside  so  far 
as  regards  the  injunction,  that  the  sum  of  £100 
allowed  as  damages  be  reduced  to  £10,  that  the 
Chief  Justice's  order  as  to  costs  be  set  aside,  that  each 
party  do  bear  their  own  costs  of  the  hearing  before 
the  Chief  Justice,  and  that  the  plaintiffs  do  pay  to  the 
defendants  the  costs  of  the  appeal. 

From  this  order  both  parties  have  appealed  to  Her 
Majesty  in  Council. 

Their  lordships  have  to  determine  between  the  con- 
flicting views  of  the  Chief  Justice  and  Nathan,  J. 
The  judgment  of  Lewis,  J.,  who  agreed  to  a  certain 
extent  with  each  of  his  colleagues,  may  be  laid  on 
one  side.  If  Lewis,  J.,  is  right  in  his  premises  it  is 
plain  that  his  conclusion  is  opposed  to  the  principles 
and  practice  of  the  court.  Assuming  that  the 
plaintiffiB  were  entitled  to  have  their  umd  in  its 
natural  state  supported  by  the  adjacent  land  belong- 
ing to  Ambard,  it  would  seem  to  follow  as  a  matter  of 
course  that  this  right  which  the  defendants  have 
invaded  should  now  be  protected  by  injunction, 
and  not  the  less  so  because,  in  his  honour's  view,  the 
damages  that  could  be  recovered  at  law  would 
be  only  trifling.  Certainly  the  decision  of  the 
learned  judge,  if  it  were  to  prevail  here  as  it  did  in 
the  full  court,  would  leave  the  plaintiffs  in  a  very 
tmfortunate  position.  The  defendants  were  not  to  be 
restrained  from  digging.  They  might,  therefore,  drain 
as  much  pitch  as  uiey  could  from  the  plaintiffs'  land 
and  sell  it  and  pocket  the  price.  They  would  only  be 
liable  for  consequential  injury  to  the  surface  of  the 
plaintiffs'  land  overlying  the  stratum  of  pitch  and  for 
injury  to  the  plaintiffs'  buildings.  The  buildings  all 
told  are  only  worth  a  few  pounds.  The  surface 
without  the  buildings  is  of  fiuoh  a  sort  that  it  would 
be  little  or  none  the  worse  for  cracks  and  depressions. 
Even  if  the  plaintiffs  cared  to  bring  actions  in  which 
they  could  recover  no  substantial  damages  and  would 
not  be  wholly  indemnified  against  costs,  the 
defendants  at  the  outside  would  only  have  to  pay  in 
each  case  damages  all  but  nominal  and  the  costs 
of  an  undefended  action.  Of  course  the  defendants 
would  go  on  with  their  digging  as  long  as  there  was 
any  pitch  to  be  got.  The  pitch  won  from  the 
plaintiffs'  land  would  pay  the  costs  and  damages  over 
and  over  again.  And  in  the  meantime  the  ^aintiffis 
would  have  to  look  on  and  see  the  value  of  their  land 
destroyed  for  the  time,  if  not  for  ever,  by  the  with- 
drawal of  the  one  valuable  element  in  its  composition. 
A  conclusion  so  lame  and  impotent  seems  hardly  in 
accordance  with  the  principles  of  equity  or  common 


The  judgment  of  Nathan,  J.,  is  not  inconsistent 
with  itself.  But  it  appears  to  be  founded  on  a 
miataken  analogy.  Water  dropping  from  the  clouds 
on  the  face  of  the  earth  and  percolating  the  ground 
in  no  definite  channel  is  not  the  property  of  any 
man  until  it  has  been  appropriated.  The  pitch 
wbicb  is  the  peculiar  product  of  this  strip  of  land  in 
the  laland  of  Trinidad  resembles  water  in  one  respect. 
At  a  certain  temperature  it  becomes  liquid.  "When  it 
is    liquid   its   behaviour  is   more  or   less  like  the 


behaviour  of  water  or  any  other  fluid.  It  has  no 
angle  of  repose.  From  these  premises  Nathan.  J., 
infers  that  this  underground  stratum  of  pitch  is 
no  man's  propfrty  until  it  has  been  appropriated, 
and  his  conclusion  is  that,  just  as  no  action  will 
lie  for  collecting  or  pumping  up  underground 
water  percolating  the  earth  in  no  defined  channel, 
though  the  supply  may  be  withdrawn  from  a 
neighbour's  property,  snd  the  withdrawal  may 
leave  his  well  dry  and  useless,  so  anybody  and  every- 
body who  owns  a  lot  in  the  village  of  La  Brea 
may  with  impunity  win  the  pitch  Tying  under  his 
neighbour's  land.  So  far  the  two  learned  Puisne 
judges  were  agreed.  They  differed  only  on  one 
point.  Nathan,  J.,  thought  that  it  was  decided 
that  an  owner  of  land  has  no  right  at  common 
law  to  the  support  of  subterranean  water.  That 
is  the  head-note  m  Fopplewell  v.  Hodkinson,  17  W.  B. 
806,  L.  B.  4  Ex.  248.  Lewis,  J.,  thought  that  the 
head  note  was  not  warranted  by  the  decision. 
Nathan,  J.,  therefore  came  to  the  conclusion  that  the 
plaintiffs  had  no  case  at  all,  while  Lewis,  J.,  thought 
they  were  right  up  to  a  certain  point  and  gave  them 
a  barren  victory. 

The  judgment  of  the  learned  Chief  Justice  is  short 
and  to  the  point.  The  argument  which  Nathan,  J., 
has  elaborated  with  much  ingenuity  and  learning  is 
dealt  with  by  anticipation  in  a  single  sentence. 
''Asphaltum,"  observes  the  Chief  Justice,  '*is  a 
mineral — not  water."  He  found  that  the  defendants 
had  interfered  with  the  plaintifiis'  right  of  support, 
that  they  had  let  down  the  surface  of  the  plamtifiiB' 
land,  and  oonsequentiy  done  injury  to  the  plaintifiis' 
house,  and  also  that  the  plaintiffs  had  suffered  injury 
by  t^e  loss  of  the  asphaltum,  which,  on  the  removal  by 
the  defendants  of  the  lateral  support  of  their  land, 
passed  into  the  defendants'  land  and  was  appropriated 
by  them  to  their  own  use. 

Their  lordships  agree  with  the  learned  Chief  Justioe. 
It  is  not  necessary  to  discuss  the  question  on  which 
Lewis,  J.,  Offered  from  Nathan,  J.,  as  to  the  right  of 
support  from  subterranean  water,  because,  as  the  Chief 
Justice  observes,  the  substance  which  afforded  support 
in  this  case  was  not  water.  As  was  laid  down  by  the 
Court  of  Queen's  Bench  in  Humphries  v.  Brogden,  12 
Q.  B.  789,  the  nature  of  the  strata  must  be  immaterial ; 
it  is  impossible  for  the  court  to  measure  out  degrees 
to  which  the  right  of  support  for  the  surface  may 
extend.  *'The  only  reasonable  support,"  as  Lord 
Campbell  observed,  'Ms  that  which  will  protect  the 
surface  from  subsidence  and  keep  it  securely  at  its 
antient  and  natural  level."  The  dama|;eB  awarded  by 
the  Chief  Justice  do  not  appear  to  their  lordships  to 
have  been  assessed  on  a  wrong  principle  or,  under  the 
circumstances,  to  be  excessive. 

One  argument  was  addressed  to  their  lordships 
which  perhaps  ought  to  be  noticed.  It  was  said  that 
digging  for  pitch  was  the  common  industry  of  La 
Brea,  and  that  if  an  injimotion  were  granted  the 
industry  would  be  stopped  altogether.  In  the  first 
place  there  is  no  evidence  that  that  would  be  the 
result.  'Whateverthe  result  maybe,  rights  of  pro- 
perty must  be  respected,  even  when  they  oonfiict  or 
seem  to  confiict  with  the  interests  of  the  community. 
If  private  property  is  to  be  sacrificed  for  the  benefit  of 
the  public  it  must  be  done  under  the  sanction  of  the 
Legislature,  which  can  and  generally  does  provide 
compensation.  If  the  inhabitants  of  La  Brea  cannot 
dig  their  own  ^itch  without  invading  their  neighbours' 
rights,  it  is  qmte  possible  that  the  hope  of  reciprocal 
advantage  and  the  apprehension  of  mutual  liability 
may  lei^  to  some  arrangement  for  their  common 
benefit,  or  the  difficulties  of  the  case  may  induce  the 
Legislature  to  step  in  and  resulate  the  digging  of 
pitch  and  the  management  of  the  pitch  lands. 
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Their  lordshipi  will  therefore  humbly  advise  Her 
Majesty  that  the  plaintiffs'  appea][  ought  to  be 
allowed  and  the  oross  appeal  <£lBmiB8ed,  and  the 
decision  of  the  full  court  set  aside  with  costs,  and  the 
judgment  of  the  Chief  Justice  restored. 

The  respondents  Ambard  and  Francois  will  pay  the 
costs  of  the  appeal  and  cross  appeal. 

Solicitors  for  the  appellants,  Sutton,  Ommanney,  & 
Rendall. 

Solicitors  for  the  respondents,  J.  N,  Mason  ds  Co, 


{From  the  Stipreme  Court  of  British  Columbia,) 

June  17,  1899. 

Canadian  Pacifio  Bailway  Co.  v.  Pabke. 

SUxtuie^Construdion — Permissive  or  imperative — Water 
— Bights  of  adjoining  proprietors — Irrigati<m — Negli" 
gence — Common  law  rights. 

Where  the  statutory  provisions  enabling  a  proprietor  to 
irrigate  his  land  from  external  sources  are  permissive 
merely,  the  right  of  action  of  neighbouring  proprietors 
for  injury  done  to  their  lands  consequent  upon  any  such 
irrigation  are  preserved  ;  and  this  is  so  though  the  injury 
was  not  occasioned  by  the  negligence  of  the  irrigator. 

Appeal  from  the  Supreme  Court  of  British 
Columbia. 

The  facts  are  given  in  their  lordships'  judgment. 

Blake,  Q,C,,  for  the  appellants. 

Haldane,  Q,C,,  and  Crawford,  for  the  respondents. 

The  judgments  of  their  lordships  (Earl  of 
Halsbtjby,  L.C.,  Lords  Watson,  Hobhouss,  Mao- 
NAOHTBN,  MoBBis,  Shand,  and  Dayey)  was  de- 
livered by 

Lord  Watson.— The  appellants  are  owners  of  the 
Dominion  Bailway,  known  as  the  Canadian  Pacific 
Bailway,  which,  in  its  course  through  the  Yale 
district  of  British  Columbia,  passes  near  to  the 
Thompson  Biver,  at  the  distance  of  about  half  a  mile 
from  Uie  lands  belonging  to  the  respondents,  which 
lie  to  the  eastward. 

The  respondents'  ranch,  which  appears  to  be  about 
320  acres  in  extent,  is  situated— to  use  provincial 
phraseology — upon  benches,  or,  in  other  words,  upon 
a  series  of  tablelands,  rising  gradually  to  tiie  east- 
ward, above  the  level  of  the  Thompson  Biver.  The 
land  was  originally  acquired  from  the  Crown,  under 
a  pre-emption  title,  by  one  William  Bice  Puckett, 
before  the  province  of  Columbia  had  been  admitted 
into  the  Union.  Puckett,  in  the  year  1872,  transferred 
his  interest  to  James  Bobinson ;  and  in  July,  1884, 
Bobinson  transferred  his  interest  to  T.  G.  Sir^ttriok, 
who,  in  April,  1894,  sold  and  transferred  his  mterest 
in  the  same  to  the  respondents,  the  transfer  being 
duly  recorded. 

The  British  Cdnmbian  Land  Ordinance  of  1870, 
by  section  30,  provided  that  ''every  person  law- 
fully entitled  to  hold  a  pre-emption  under  this 
ordmance,  and  lawfully  occupying  and  bond  fide  culti- 
vating, may  divert  any  unrecorded  and  unappro- 
priated water  from  the  natural  channel  of  any  stream, 
lake,  or  river  adjacent  to  or  passing  through  such 
land,  for-  agricultural  and  other  purposes,  upon 
obtaining  the  written  authority  of  the  Commissioner 
of  the  district  to  that  effect,  and  a  record  of  the  same 
shall  be  made  with  him.  after  due  notice  as  herein- 
after mentioned,  specifying  the  name  of  the  applicant. 


(a.)  Beported  by  C. 


H.  Gbafton,  Esq.,  Barrister- 
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the  qfoantity  sought  to  be  diverted,  the  place  of 
diversion,  the  object  therefor,  and  aH  such  other 
particulars  as  the  Commissioner  may  require.  For 
every  such  record  the  Commissioner  shall  charge 
a  fee  of  two  dollars,  and  no  person  shall  have 
any  exclusive  right  to  the  nse  of  such  water,  whether 
the  same  flow  naturally  through  or  over  his  land, 
except  such  record  shall  have  been  made." 

Section  33  of  the  Ordinance  enacted  that  *<  the  right 
of  entry  on  or  through  the  lands  of  others  for  any 
lawful  purpose  upon,  over,  or  under  the  said  land, 
may  be  daomed  and  taken  by  any  person  lawfully 
occupying  and  &on^  ^«  cultivating  as  aforesaid,  and 
(previous  to  entry)  upon  paying  or  securing  payment 
or  compensation,  as  aforesaid,  for  the  waste  or 
damage  so  occasioned,  to  the  person  whose 
land  may  be  wasted  or  damaged  by  such  entry  or 
carrying  of  water."  Section  34  mam  provision  for 
the  assessment  of  the  amount  of  compensation  fMsy- 
able,  in  case  of  dispute,  either  summarily,  or  by  a  jury 
or  five  persons. 

The  36th  section  of  the  Ordinance  enacts  that  <'  All 
assignments,  transfers,  or  conveyances  of  any  pre- 
emption right  heretofore  or  hereafter  acquired  shall 
be  construed  to  have  conveyed  and  transferred,  and 
to  convey  and  transfer,  any  and  all  recorded  water 
privileges  in  any  maimer  attached  to  or  used  in  the 
working  of  the  land  pre-empted." 

The  provisions  alr^idy  referred  to  of  the  Ordinance 
of  1870  were  in  substance  re-enacted  by  No.  144  of 
the  Laws  of  British  Columbia  consolidated  in  1871, 
which  is  entitled  *' An  Ordinance  to  amend  and  con- 
solidate the  laws  affecting  Crown  lands  in  British 
Columbia."  Sections  39-50  of  chapter  66  of  the 
Consolidated  Statutes  of  British  Columbia,  1888, 
relate  to  the  same  subject.  Section  41  provides 
that  *'  the  owner  of  any  water  privilege,  or  right 
acquired  by  record,  shall  have  no  exclusive  right  to 
the  privilege  so  recorded  imtil  he  shall  have 
constructed  a  ditch  for  carrying  the  water  to  the 
place  where  it  is  intended  to  be  used ;  and,  in  case 
any  such  ditch  shall  not  be  of  sufficient  capacity  to 
carry  the  quantity  of  water  reoorded  by  the  owner  of 
such  ditch,  ^en  the  exdusive  right  of  such  owner 
shall  be  limited  to  the  quantity  which  such  ditch 
may  be  capable  of  carrying,  notwithstanding  such 
record,  until  such  ditch  shall  be  enlarged  so  as  to  be 
capable  of  carrying  the  quantity  of  water  recorded 
by  such  person."  Section  47  of  the  statute  of 
1888  empowers  the  proprietors  or  occupiers  of  any 
lands  subject  to  irrigation,  with  the  consent  in 
writing  of  the  commissioner,  by  means  of  flumes, 
ditdies,  or  drains  through  the  adjacent  lands,  to 
run  their  surplus  and  waste  water  into  any  creek, 
gulch,  or  channel.  The  power  thus  given  is  quali- 
fied by  the  condition  that  it  shall  be  ''subject 
to  the  provisions  of  the  law  for  the  time  being  in 
force  respecting  compensation  for  entry  upon 
occupied  lands  for  carrying  water  through  or  over 
them."  Section  49  provides  that  all  asognments, 
transfers,  or  conveyances  of  anjr  pre-emption  right, 
when  the  same  are  or  were  permitted  by  law,  and  all 
conveyances  of  laud  in  fee,  whether  such  assignments, 
transfers,  or  conveyances  were  or  shall  be  made  before 
or  after  the  passing  of  the  Act,  shall  be  construed  bo 
as  to  carry  any  and  all  water  privileges  in  any  manner 
attached  to,  or  used  in  the  working  of  the  laud  pre- 
empted or  conveyed.  Section  56  enacts  and  declares 
that,  whereas,  in  times  past,  many  records  of  water 
rights  and  privileges  had  been  honesUy  but  imper- 
fectly made,  in  all  cases  where  the  validity  of  any 
water  record,  made  before  the  6th  day  of  April,  1886, 
might  be  caUed  in  question,  and  the  court  or  judg^ 
before  whom  the  case  was  pending  should  be  of  opinion 
that  the   record   was   made   bond  fide,    the   same 


VoLXLVm.    [D.e.2M8gi.i       THE  WEEEa^Y  REPORTER. 


119 


^BTTY  OoVSmiM 


Ganabiak  Paoxfio  Bailway  Co.  v.  Pabxe. 


Pbivt  CoxnroiL. 


should  be  held  to  be  good  and  valid  so  far  as  ihe 
rnalmig  and  entry  thereof  is  concerned,  and  effect 
should  be  given  thereto  according  to  the  intent 
thereof. 

In  the  valley  of  the  Thompson  Biver,  and  in  other 
districts  of  British  Colnmbia,  irrigation  is  indispens- 
ably necessary  in  order  to  develop  the  f  ertaMty  of  the 
soil.  Accordingly  there  have  been  a  considerable 
number  of  provincial  Acts  passed  from  time  to  time 
in  order  to  the  sanction  and  regulation  of  water 
priyileges.  Their  lordships  have  not  thought  it 
necessary  to  refer  to  these  in  detail,  but  have  noticed 
all  the  statutory  enactments  to  which  their  attention 
was  directed  in  the  armment  upon  this  appeal. 

Puckett,  the  originfll  pxe-emptor  of  the  lands  now 
belonging  to  the  respondents,  on  the  2l8t  of 
November»  1868,  acquired  a  record  of  300  inches  of 
water  to  be  taken  from  McOallum's  Oreek,  and  on 
the  10th  of  April,  1871,  he  acquired  a  record  of  300 
inches  of  water  to  be  taken  from  McOaUum's  and 
Pennie's  Creek,  for  the  purpose  of  irrigating  the 
lands.  The  respondents,  as  his  successors,  have  now 
right  to  the  .water  privileges  which  were  so  acquired 
by  "W"***^ 

The  Canadian  Paciflc  Bailway,  as  it  passes  the 
lands  of  the  respondents,  was  constructed  by  the 
Dominion  Government,  and  was  thereafter  trans- 
ferred to  the  appellant  company,  and  opened  for 
traffic  in  the  year  1886.  The  railway,  and  the  whole 
undertaking  now  carried  on  under  the  name  of  the 
Canadian  Padfio  Bailway,  were,  by  patent  of  Her 
Iffajesty,  under  the  Qreat  Seal  of  Canada,  dated  the 
2dth  of  May,  1806,  granted  to  the  appelant  com- 
pany. The  grant  was  made  under  the  proviso  that 
"  should  our  title  to  any  portion  or  portions  of  the 
said  tract  of  land  hereby  granted  be  found  to 
be  defective,  neither  the  company,  nor  its  successors 
or  assigns,  shall  have  any  claim  in  respect  thereof  by 
virtue  of  anything  contained  in  these  presents."  No 
question  arises  in  this  action  as  to  any  defect  of  the 
Crown  title,  the  only  question  relates  to  the  powers 
which  the  respondents  are  entitled  to  exercise,  by 
virtue  of  the  water  privileges  attached  to  their 
lands. 

The  appellant  company  brought  their  writ  on  the 
20th  July,  1895,  and  an  amended  statement  of  claim 
was  delivered  on  the  27th  of  October,  1896,  before 
the  Snprane  Court  of  British  Columbia.  The 
amended  statament  sets  forth  that  the  respondents 
bfon^t  large  quantities  of  water  upon  their  lands 
lor  uie  purposes  of  iirixation,  that  they  did  not 
eax^  off  the  surplus  water  by  means  of  flumes,  ditches, 
or  mins,  but  allowed  it  to  mingle  with  the  subsoil, 
with  the  result  of  causing  a  slide  of  the  land  in  the 
direction  of  the  Thompson  Biver,  and  thereby 
oocasianing,  from  time  to  time,  serious  damage  to  the 
line  of  nolway.  The  appellant  company  daimed, 
"that  the  defendants,  their  servants,  agents,  and 
workmen,  be  restrained,  by  the  order  of  tms  honour- 
able court,  from  continuing  to  bring  water  upen 
their  lands,  and  to  allow  sud^  water  to  escape  to  the 
plaintiffs*  line  of  railway,  and  to  cause  land  slides 
thereon  as  mentioned." 

The  case  went  to  trial  at  Vancouver,,  before 
Drake,  J.,  and  a  special  jury.  The  learned  judge 
submitted  these  two  questions  to  the  jury:  ''(!}  Is 
the  water  brought  by  the  d^endants  upon  their 
land  for  the  purpose  of  irrigation  the  sole  cause  of 
the  damage  done  to  the  plaintiffs'  line  of  railway 
by  the  slide  in  question  f  (2)  Is  the  water  brought 
by  the  defendants  on  their  land  for  the  purpose 
of  irrigation  the  substantial  cause  of  the  damage 
done  to  the  plaintiffs'  line  of  railway  by  tiie  slide  in 
question  ?  **  The  jury  answered  the  first  question  in 
tae  jisgative,  and  the  second  in  the  affirmative. 


The  learned  judge  who  presided  at  the  trial,  having 
considered  the  verdict  returned  by  the  jury,  refused 
the  injunction  craved,  and  dismissed  the  appellants' 
action  with  costs.  On  appeal,  the  full  court  of 
British  Columbia,  consisting  of  MoCreight,  Walkem, 
and  MoColl,  JJ.,  farmed,  with  costs,  the  judgment 
of  Drake,  J. 

The  learned  judges  of  the  Supreme  Court  fully 
recognized  the  gravity  of  the  legal  issues  which  were 
raised,  and  their  importance  to  the  parties.  Drake,  J. , 
said :  **  The  jury  found,  after  a  trial  extending  over 
many  days,  that  the  subsisntial  cause  of  the  injury  done 
to  the  plaintiffs'  railway  was  the  water  brought  on  to 
the  lands  of  the  defendants  for  irrigation  purposes, 
and  on  that  finding  the  plaintiffs  move  for  judgment, 
asking  that  the  defendants  be  restrained  from  further 
damaging  the  plaintifiiB'  line  by  irrigating  the  lands 
in  question.  The  effect  of  such  an  order  will  be  to 
prevent  the  defendants  carrying  on  farming  operations 
upon  the  lands  in  question." 

Drake,  J.,  at  the  same  time,  clearly  explained 
the  origin  and  nature  of  the  slide,  or  l^ddip, 
which,  during  periods  of  irrigation,  encroached 
upon  and  damaged  the  appellants'  line  of  railway : 
<'  The  defendants  irrigated  about  34  acres  of  land  on 
the  high  bench  above  the  railway  with  water  brought 
by  a  cUtch  capable  of  carrying  160  inches  of  water. 
An  inch  of  water  means  12,960  gallons  in  24  hours,  or 
1,728  cubic  feet.  The  soil  which  the  defendants 
irrigated  was  proved  to  be  of  a  very  porous  quality, 
consisting  of  many  feet  of  gravel  underlying  a  slight 
deposit  of  sandy  loam,  and  below  the  gravel  was  a 
very  large  bed  of  what  is  called  silt,  a  mineral  that 
absorbs  water  rapidly,  and  when  its  saturation  reaches 
78  degrees  it  is  converted  into  liquid  mud.  At  a 
point  on  the  banks  of  the  Thompson,  above  and 
below  the  plaintiffs'  line,  a  large  slide  has  been 
formed  by  water  percolating  through  the  soil  and 
causing  the  earth  to  slip.  This  sliae  is  continually 
moving  towards  the  river,  forcing  the  rails  out  of 
position,  and  frequently  large  masses  of  more  or  less 
liquid  silt  carrying  away  the  road  oed  drop  from 
under  the  line.  This  slide  is  now  about  sixty-six 
acres  in  extent  and  continually  increasing." 

The  damage  done  to  the  railway  of  the  appellant 
company  tj  the  slide,  and  the  constant  repair  and 
renewal  which  it  necessitates,  may  be  gatherod  from 
the  uncontradicted  evidence  of  Henry  John  Cambie, 
the  chief  engineer,  since  its  opening  in  1886,  of  the 
Pacific  Division  of  the  Canadian  Pacific  Bailway. 
Speaking  of  that  portion  of  the  railway  which  is 
affected  by  the  slide  in  question,  he  says :  **  We  keep 
a  resident  watchman  there  living  on  the  i^t,  and  no 
train  is  allowed  to  pass  over  without  his  signal  giving 
permission.  In  addition,  we  have  been  obliged  to 
divide  up  the  section,  and  put  an  extra  section  gang 
in  order  to  have  three  or  four  men  at  all  times. 
Besides  that  we  must  keep  over  a  great  part  of  the 
reach  twenty-five  or  thirty  men  working  along  for 
weeks  together  on  this  particular  piece.  They  are  not 
able  to  do  it  alone.  We  must  put  on  working  trains 
to  bring  material,  in  order  to  keep  up  the  railway 
embanlmient.  Notwithstanding  all  that,  there  is  a 
very  great  danger  to  the  trains  passing  over  it." 

In  coming  to  the  conclusion  that  the  application 
of  the  appellant  company  ought  to  be  dismissed, 
Drake,  J.,  and  McCreight,  J.,  with  whom 
Walkem,  J.,  agreed,  proceeded  solely  upon  the 
ground  that  the  British  Columbian  legislation, 
which  has  been  already  referred  to,  gives  to  the 
holder  of  land  under  a  pre-emption  title,  who 
has  taken  a  supply  of  water  for  irrigation  purposes, 
and  has  recorded  his  privilege  in  accordance  with  ite 
provisions,  an  absolute  right  to  use  for  irrigation  the 
water  so  taken  by  him,  no  me^tte?  bow  injurious  the 
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use  mfty  be  to  ndghbonring  landowners,  and  that  he 
was  under  no  liability  to  oompensate  them  for  the 
injury  done,  nnless  it  were  shown  that  his  nse  was 
ne^^ligent.  In  other  words,  they  held  that  his 
irrigating  the  sorface  of  his  land,  by  bringing  to 
and  pouring  upon  it  foreign  water,  which  imme- 
diately percolated  to  the  substratum  of  silt,  with 
which  it  mingled,  and  then  escaped  from  his  land 
as  liquid  mud,  and  seriously  damaged  the  adjoining 
land,  was  the  necessary  consequence  of  his  exercising 
his  statutory  right,  and  did  not  constitute  negligence, 
or  afford  tiie  owner  of  the  adjoining  land  any 
cause  ^of  action.  McGoll,  J.,  ;without  expressing 
the  same  oondusion,  proceeds  to  consider  whether 
the  apx>ellant  company  would  have  been  entitled  to 
an  injunction,  if  they  had  offered  to  make  compensa- 
tion to  the  respondents,  in  ceasing  to  irrigate  so  as  to 
cause  a  land  shde,  and  the  consequent  destruction  of 
the  railway  line.  The  learned  judjg;e,  howerer,  does 
not  ffo  so  far  as  to  solve  the  question,  seeing  it  had 
not  been  argued,  and  his  brethren  had  been  able  to 
come  to  the  conclusion  that  the  judgment  should  be 
affirmed.  It  may  be  added,  that  the  record  in  this 
appeal  contains  no  materials  for  raising  the  question 
which  was  discussed  by  the  learned  judge. 

Their  lordships  think  that  the  judges  of  the  Supreme 
Gourt  were  right  in  considering  the  orudal  question 
in  this  case  to  be,  whether  the  Golumbian  legislation, 
which  they  had  to  construe,  was,  as  between  the 
X>erson  using  the  powers  hereby  conferred  and  the 
owners  of  adjacent  lands,  imperative  or  merely  per- 
missive. They  examined  tne  leading  authorities 
bearing  upon  the  point,  and  their  conclusion,  as 
expresMd  by  Drake,  J.,  was:  ''The  difference 
in  the  present  case  is  that  there  is  no  direction 
that  irrigation  waters  should  be  used,  but  only  a 
permission  to  use  them ;  but  the  permission  to  use 
implies  a  legal  right  of  nse  which  will  bar  an  action 
for  damages  when  the  use  has  been  n<»i-negligent." 
The  proposition  is  somewhat  too  broadly  stated. 
Wherever,  according  to  the  sound  oonstniction  of 
a  statute,  the  Legislature  has  authorized  a  pro- 
prietor to  make  a  x)articular  use  of  his  land,  and 
the  authority  given  is,  in  the  strict  sense  of  law, 
permissive  merely,  and  not  imperative,  the  Legisla- 
ture must  be  held  to  have  intended,  tjbat  the  use 
sanctioned  is  not  to  be  in  prejudice  of  the  common 
law  right  of  others. 

The  leading  authorities  in  the  law  of  England  upon 
this  question,  which  though  not  numerous  are  of  con- 
siderable weight,  are  MaihogerB  of  Metropolitan 
AiylumB  District  v.  Hill,  29  W.  B.  617,  6  App.  Gas. 
193,  and  London,  Brighton,  and  South  Coast  Railway 
Co.  V.  Tnman,  34  W.  B.  657, 11  App.  Gas.  45.  In  the 
first  of  these  cases  the  managers  were  authorized  by 
a  public  statute  30  &  31  Vict.  cap.  6,  no  localily 
being  specified,  to  erect  hospitals  for  the  reception  of 
the  sick  poor  of  the  metropolis.  In  virtue  of  these 
statutory  powers,  they  commenced  the  erection  of  a 
small-pox  nospital  at  Hempstead,  when  an  injunction 
was  applied  for  by  the  respondents  who  were  the 
proprietors  of  houses  in  the  vicinity.  At  the  trial,  it 
was  found  by  a  jury  that  the  hospital  was,  or  would 
be  to  the  nuisance  of  the  respondents.  The  House  of 
Lords  dedded  in  favour  of  the  respondents,  upon  the 
express  ground  that  the  statute  was  permissive,  and 
gave  the  managers  no  authority  to  erect  a  hospital 
which  was  injurious  to  neighbouring  proprietors. 
The  Lord  Ghancellor  (Selbome)  said  (6  App.  Gas., 

L202):  ''I  am  clearly  of  opinion  that  the  Poor 
w  Board  and  the  managers  had  no  statutory 
authority  to  do  anything  which  might  be  a 
nuisance  to  the  plaintiffs,  without  their  consent."  In 
the  same  case  (6  App.  Gas.  208)  Lord  Blackburn 
said :  '*  It  is  dear  that  the  burthen  liea  on  those  who 


seek  to  establish  that  the  Le«iBlatnre  intended  to  take 
away  the  private  right  of  incBviduals,  to  show  that  by 
eaqpress  words,  or  by  necessary  imi^cation,  such  an 
intention  appears."  The  noble  and  learned  lord  also 
observed  (at  p.  203^:  <'The  Legislature  has  very 
often  interfered  with  the  rights  of  private  persons, 
but  in  modem  times  it  has  generally  given  oom- 
pensaUon  to  those  injured;  and,  if  no  compensa- 
tion is  given,  it  affords  a  reason,  though  not  a 
conclusive  one,  for  thinking  that  the  intention  of 
the  Legislature  was,  not  that  the  thing  should  be 
done  at  all  events,  but  only  that  it  shouM  be  done,  if 
it  could  be  done,  without  injury  to  others." 

In  tibe  second  case,  a  railway  company  were  em- 
powered by  a  local  and  personal  Act,  passed  after  due 
inquiry,  topurdiase  additional  landsnotexoeedingfifty 
acres,  for  the  purposes  inUr  alia  of  receiving,  deposit- 
ing, or  keeping  any  cattle,  or  any  ^oods  conveyed  or 
intended  to  be  conveyed  on  the  railway.  They  were 
required  by  the  Act  to  sell  superfluous  lands  within 
ten  years  from  its  passing.  Under  that  power, 
they  purchased  between  two  and  three  acrss  of 
g^und  adjacent  to  one  of  their  stations.  For  nearly 
ten  3rears  tiiie  ground  was  used  as  a  market  garden, 
when  the  company  devoted  the  land  to  the  purposes 
of  their  cattle  traffic,  and  constructed  a  yard  or  dock 
for  the  cattle  carried  by  them.  Gertain  occupiBrs  of 
houses  in  the  neighbourhood  of  the  yard,  who  com- 
plained of  it  as  constituting  a  nuisance,  but  did  not 
allege  negligence  on  the  part  of  the  company  in 
usinff  it,  applied  for  an  injunction,  which  was  granted 
by  North,  J.,  and  his  decision  was  affirmed  l>y  the 
Gourt  of  Appeal.  Their  decisions  were  reversed  oy  the 
House  of  Lords,  who  held  that  the  provisions  of  the 
Act  which  related  to  the  acquisition  and  use  of  the 
yard  were  intended  by  the  Legislature  to  be  impera- 
tive in  the  same  sense  as  its  provisions  relating  to  the 
use  of  the  railway,  and  that,  no  negligence  having 
been  diown  on  the  part  of  the  company,  the  injunc- 
tion ought  to  be  refused. 

In  ue  present  case,  the  legislation  of  British 
Golnmbia  is  perfectly  general,  and  applies  to  all 
lands  within  the  provmce  which  had  beni,  or  at  any 
future  time  might  be  acquired  by  a  subject,  under  a 
pre-emption  title  from  the  Grown.'  It  provides  that 
the  proprietor  of  land  held  under  that  title,  with 
consent  of  tiie  commissioner,  and  upon  making  pay- 
ment of  compensation,  may  compulsorily  divert  water 
from  any  stream,  lake,  or  river  adjacent,  and  may 
convey  it  to  his  own  land  for  the  puzpose  of  irriga- 
tion ;  and  he  has  also  the  right,  if  lawfully  occupying 
and  cultivating  his  own  land,  to  convey  the  water 
through  or  over  land  which  does  not  belong  to  him, 
upon  paying  due  compensation  for  waste  or  damage. 
Then  the  statute  of  1882  empowers  him,  after  the 
water  has  been  used  for  irrigation,  to  run  the  surplus 
or  waste  water  through  the  adjacent  lands  by  means 
of  flumes,  ditches,  or  drains,  subject  to  the  same 
provisions  as  to  compensation. 

The  legislation  in  question,  in  so  far  as  its  provi- 
sions relate  to  the  use  of  the  water  by  the  irrigator, 
after  it  has  been  conveyed  to  his  own  land,  is 
undoubtedly  conceived  in  language  which  is  per- 
missive. He  is  allowed  to  use  it  for  the  ordinary 
purposes  of  irrigation,  which  primd  facie  imply  that 
the  water  is  to  be  distributed  over,  and  absorbed  by 
the  soil;  and  it  is  a  droumstance  not  to  be  over- 
looked in  construing  these  statutory  provisions  that 
the  Legislature  has  contemplated,  and  has  provided 
compubory  means  of  carn^ug  off  surplus  water, 
whidi  has  not  been  absorbed  by  the  soil,  by  flumes, 
ditches  or  drains  through  the  adjacent  lands  of 
other  owners.  The  real  question  therefore,  in  this 
case,  comes  to  be,  whether  these  provisions  ought 
to  be  construed,   as  bdng  in  their  substance,   as 
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well  as  in  thdr  fonn,  permuuTe  merely,  and, 
subject  to  the  obligation,  which,  in  that  case,  is 
implied  at  common  law,  that  the  irrigator  mnat 
use  his  water  snpply  bo  as  not  to  do  damage  to 
adjacent  lands ;  or,  whether  they  are  to  be  constmed 
as  imperative,  and  therefore  as  empowering  the 
irrigator,  so  long  as  he  is  not  convicted  of  neglifi;ence, 
to  inflict  any  amount  of  injury  upon  his  neighbour 
without  incurring  responsiulity.  The  respondents 
contended  for  the  second  of  these  alternatives,  which 
has  been  adopted  by  the  courts  below,  but,  in  order 
to  justify  their  contention^  it  is  incumbent  upon  them 
to  show,  that  the  Legislature  deliberately  intended  to 
take  away  the  rights  of  individuals  to  protect  their 
property  against  invasion.  The  respondents  main- 
tain that,  so  lon^  as  they  are  not  negligent,  the 
Legisliiture  has  given  them  the  absolute  pri^ege,  for 
the  consequences  of  whidi  they  are  not  responsible, 
of  causing,  by  means  of  their  irrigation,  a  landslip 
which  wiU  have  the  ultimate  effect  of  carryiog  the 
lands  situated  at  a  lower  level  than  their  own, 
together  with  all  erections  upon  them,  whether  con- 
sisting of   houses  or  railways,  into  the  Thompson 


Their  lordships  have  been  unable  to  discover,  in  the 
statutory  provisions  submitted  to  them,  any  sufficient 
ground  for  hddiog  that  the  privilege  of  irrigating 
his  own  soil  with  foreign  water  was  meant  by  the 
Legislature  to  be  imi>erative,  and  was  intended  to 
ezdude  all  ri|(ht  of  action  by  neighbouring  pro- 
prietors for  injury  done  to  their  lands,  save  in  the 
case  where  such  injury  was  occasioned  by  the  negli- 
gence of  the  irrigator.  It  is  evident  that  no  such 
circumstances  occur  in  this  case  as  led  to  the  decision 
of  the  House  of  Lords  in  London^  Brighton,  and  South 
Coast  Sailway  Go,  v.  Truman,  The  company  could 
not,  under  the  power  conferred  upon  them,  acquire 
and  use  additional  land  for  the  enlargement  of  one 
of  their  stations,  without  incurring  a  statutory 
obligation  to  the  pubUc,  to  use  that  addition^  land 
as  part  of  their  railway,  so  long  as  their  line  was 
open  for  the  accommodation  and  conveyance  of 
traffic.  The  land  added  was,  in  these  circumstances, 
just  part  of  the  railway,  and  within  the  principle  of 
Hammersmith  and  City  Bailway  Co,  v.  Brand,  18 
W.  B.  12,  L.  £.  4  H.  L.  171.  In  the  present  case, 
the  irrigator  is  at  liberty,  subject  only  to  the  consent 
of  a  commissioner,  who'  is  not  charffoa  with  the  duty 
of  seeing  that  no  injury  results  to  lands  adjacent  to 
those  which  are  to  be  irrigated,  to  determine  the 
quantity  of  water  he  desires  to  appropriate,  the 
means  by  which  it  is  to  be  conveyed  to  his  land,  and 
the  means  by  which  surplus  or  waste  water  is  to  be 
discharffed.  When  the  water  has  been  conveyed  to 
his  land,  he  is  authorized  to  use  it  for  purposes  of 
irrigation ;  but  it  is  left  to  his  discretion  to  determine 
whether,  as  drcumstanoes  permit,  he  will  use  in 
irrigation,  the  whole,  or  part,  or  none  of  it.  These 
provisions  are  certainly  consistent  with  the  view  that 
no  part  of  it  was  meant  to  be  employed  to  the  injury 
of  neighbouring  lands. 

Their  lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  judgment  appealed  from;  to  grant  an 
injunction  restruning  the  respondents,  their  servants, 
agents,  and  workmen,  from  so  irrigating  l^e  re- 
spondents' lands,  as  to  cause  a  land  slide  or  sUp,  and 
uereby  to  injure  the  appellant  company's  line  of 
railway ;  and  to  order  that  the  respondents  do  pay  to 
ike  appellant  company  their  costs  of  action  in  both 
oourts  below.  The  Tespondents  must  pay  to  the 
appellant  company  their  costs  of  this  appeal. 

Solicitor  for  the  appellants,  8.  V,  Blake, 

Solicitors,  for  the  sespondents,  Hubbard  &  Wheeler, 


ilCourt  of  SIppeaU 

From  Prob.  Div.  &  Adm.  Div.  "i 
(A.  L.  Smith  and  Vaughan    >  Nov.  4. 

Williams,  L.JJ.)  ) 

**ThB   MOBOBNaBY"  AND   "ThB    BLAOKOOCK."  (a.) 

Bhip — Collision — Action  against  tug  and  tow — Judgment 
by  default  against  tow — Proceeds  of  sale  of  tow  paid 
into  court — Plaintiffs*  vessel  and  tug  held  both  to 
blame — Judgment  against  tug  for  half  damage — 
Measure  of  tug's  liability — Right  of  owners  of  tug  to 
have  credit  for  sum  paid  into  court. 

In  an  action  against  a  tug  and  a  tow  for  damage  by 
collision,  the  owners  of  the  tow  allowed  jttdgment  to  go  by 
default,  and  the  proceeds  of  the  sale  of  the  tow — viz,, 
£865— -were  paid  into  court.  The  plaintiffs*  vessel  and 
the  tug  were  found  both  to  blame,  and  judgment  was 
given  against  t?^  tug  for  half  the  damage.  The  total 
damage  sustained  by  the  plaintiffs*  vessd  was  £4,146. 

Hdd,  that  the  'plaintiffs  were  entitled  to  take  the  £855 
out  of  court,  and  that  the  owners  of  the  tug  were  liable  to 
pay  the  plaintiffs  £2,073  ujithout  having  any  credit  given 
to  them  for  the  £855. 

Appeal  from  an  order  of  Bucknill,  J. 

The  action  was  brought  by  the  owners  of  the 
steamship  Moume  against  the  owners  of  the  barque 
Morgengry  and  the  owners  of  the  steam-tug  Blackcock 
for  damage  by  collision. 

At  the  time  of  the  collision  The  Morgengry  was  in 
tow  of  The  Blackcock,  and  the  actual  collision  was 
between  The  Moume  and  The  Morgengry, 

The  owners  of  The  Morgengry,  who  were  foreigners, 
made  default  in  delivering  a  ;def ence,  and  a  decree 
was  accordingly  pronouno^  in  favour  of  the  plaintiffs 
against  the  owners  of  The  Morgengry  subject  to  a 
reference  to  assess  the  damage,  and  The  morgengry 
was  condemned  in  the  said  damage  and  costs,  and  was 
decreed  to  be  appraised  and  sold. 

The  sum  of  £855  was  realized  by  the  sale  and  was 
paid  into  court. 

The  action,  as  against  the  owners  of  The  Blackcock, 
came  on  for  trial  Wore  BucknUl,  J. 

The  learned  judge  held  both  vessels.  The  Moume 
and  The  Blackcock,  to  blame,  and  condemned  the 
owners  of  The  Blackcock  in  a  moiety  of  the  damage 
proceeded  for  by  the  owners  of  The  Moume,  subject 
to  a  reference.  The  registrar  reported  that  the  total 
damage  sustained  by  The  Moume  was  £4,146. 

The  plaintifiis  moved  for  an  order  that  the  sum  of 
£855  vmioh  had  been  paid  into  court  might  be  paid 
out  to  them. 

The  owners  of  The  Blackcock  resisted  the  application, 
and  asked  that  the  sum  might  be  credited  to  them. 

Bucknill,  J.,  held  that  the  plaintifiiB  were  entitied 
to  take  the  £855  out  of  court  and  to  receive  from  the 
owners  of  The  Blackcock  the  sum  of  £2,073. 

From  this  order  the  owners  of  The  Blackcock 
appealed. 

It  appeared  that  in  an  action  for  limitation  of 
liability  the  owners  of  The  Blackcock  had  obtained 
a  decree  limiting  their  liability  to  £1,802. 

Carver,  Q,C„  and  D,  Stephens,  for  the  appellants. 
Lauriston  Batten,  for  the  respondents. 

Cur,  adv,  vuJt. 

Nov.  4.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  On  the  17th  of  December,  1898,  a 
colluion  took  place  in  the  Bristol  Channel  between 


(a.)  Reported  by  P.  G.  Euokbb,  Esq.,  Barrister-at- 
Law. 
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one  being  liable  for  ibe  wbole  and  the  other  for  half. 
It  is  also  to  be  observed  that  there  is  no  judgment  or 
finding  that  TJie  Moume  was  to  blame  as  against  The 
Morgengry,  If  the  owners  of  The  Blackcock  wished 
for  snoh  a  finding,  I  think  they  should  have  asked  for 
it  by  their  defence. 

Appeal  diemissed. 

Solicitors  for  the  appellants,  HolmaUy  Birdwoody 
&  Co. 

Solioitors  for  the  respondents,  Thomae  Cooper  &  Co, 


From  Chan.  Div. 

(lindley,  M.B.,  Jeune,  P., 

and  Bomer,  L.J.) 


July  29; 
Aug.  2,  1899. 


Bbw  v.  Bkw.  (a.) 

Practice — Appeal — Appeal  aa  to  coats  only — Judge*a  dis' 
crttion  not  eacerciaed — Goata,  charges^  and  expenaea^ 
Judicature  Act,  1873  (36  A  37  Vict,  c  66),  a.  49. 

Notwithstanding  aection  49  of  the  Judicature  Act, 
1873,  an  order  aa  to  coats,  which  are  in  the  judge^a  die- 
eretion,  ia,  if  made  in  pursuance  of  a  general  rule  which 
exdiided  the  exercise  of  thait  discretion,  aubject  to  a  right 
of  appeal. 

The  City  of  Manchester,  27  TF.  B.  697,  6  P.  Z>.  221, 
fdllovoed  on  this  point, 

Charles  v.  Jones,  35  W.  B,  88,  33  Ch.  D.  80,  not 
foUoufed. 

There  is  no  right  of  appeal  against  an  order  as  to 
discretionary  costs  on  the  ground  only  that  the  same  order 
deals  with  trustees^  charges  and  expenses,  as  to  which 
there  is  no  appeal, 

Charles  v.  Jones  approved  on  this  point. 

In  re  Chennell,  Jones  v,  Chennell,  26  W,  B,  595,  8 
Ch,  D,  492,  disapproved. 

Appeal  from  Kekewioh,  J. 

Aoobiding  to  the  plaintiff's  allegations  the  facts 
were  as  follows :  In  September,  1897,  the  defendant 
Fanny  Bew  (since  deceased),  who  was  then  a  widow 
named  Fanny  Walker,  and  &e  plaintiff  were  engaged 
to  be  marriM.  In  that  month  the  defendimt  Mrs* 
Bew  having  agreed  to  advance  a  sum  of  £600  to  one 
Moss»  a  fr&d  of  the  plaintiff's,  upon  the  security  of 
a  mort^^age  of  freehold  property  belonging  to  Moss, 
the  plamtiff  lent  to  the  defendant  a  sum  of  £300  for 
the  purpose  of  assisting  her  to  make  up  the  sum 
she  was  to  advance  to  Moss.  It  was  agreed 
that  the  mortgage  should  be  made  to  the  defendant 
alone,  and  the  deed,  which  was  executed  on  the  6th 
of  September,  1897,  was  prepared  in  that  form 
accordingly.  Shortly  after  the  execution  of  the 
mortgjage     th^     intended    marriage    between    the 

glaintiff  and  Mrs.  Bew  was  duly  solemnized.  After 
▼iog  together  for  a  short  time  they  separated.  In 
December,  1897,  Mrs.  Bew  called  in  the  morteage. 
The  £600  was  accordingly  paid  to  her,  and  she  r^uMd 
to  pay  any  part  of  that  sum  to  the  plaintiff  on  the 
ground  that,  as  she  alleged,  the  £300  which  she  had 
received  from  him  was  intended  not  as  a  loan,  but  as  a 
gift,  and  was  to  be  used  by  her  for  her  maintenance 
before  the  marriage.  The  plaintiff,  on  the  contrary, 
alleged  that  the  defendant  was  a  trustee  of  the  money 
seciued  by  the  mortgage  for  the  plaintiff  as  to  £300, 
part  thereof,  and  interest  thereon.  The  plaintiff 
therefore  brought  this  action  against  the  defendant 
Mrs.  Bew,  claiming  a  declaration  to  that  effect,  or 
alternatively  a  declaration  that  £300,  part  of  the 
money  secured  by  the  mortgage,  was  money  lent 
by  the  plaintiff  to  the  defendant  for  the  purpose 

(a.)  Beported  by  B.  C.  Maoxenzib,  Esq.,  Barrister- 
at-Law. 


of  the  mortf^age.  On  the  application  of  the 
plaintiff,  Stirhng,  J.,  made  an  interlocutory  order 
that  Mrs.  Bew  should  pay  £300  into  court,  and  this 
was  done.  Mrs.  Bew  afterwards  died,  and  the 
plaintiff  revived  the  action  against  her  executors. 
The  action  ultimately  came  on  for  trial  before  Keke- 
wioh,  J.,  who,  on  the  8th  of  December,  1898,  made  a 
declaration  that  the  defendant  Mrs.  Bew  had  been  a 
trustee  for  the  plaintiff  for  the  sum  of  £300  with 
interest,  and  ordmd  tiiat  the  costs  of  the  defendants* 
"  including  the  costs,  charges,  and  enenses  of  the 
late  defendant  Fanny  Bew  as  trustee  "  should  be  taxed 
as  between  soUdtor  and  dient,  and  should  be  paid  out 
of  the  fund  in  court,  and  that  the  remainder  of  that 
fund  should  be  paid  out  to  the  plaintiff.  The  costs, 
charges,  and  expenses  directed  to  be  paid  out  of  the 
fund  in  court  were,  it  was  stated,  nearly  sufficient  to 
exhaust  the  fund.  The  plaintiff  appealed  against  so 
much  of  the  order  as  directed  payment  to  the 
defendants  out  of  the  fund  in  court  of  their  costs  of 
the  action  as  between  solicitor  and  dient,  and  of  costs, 
charges,  and  expenses  beyond  the  costs  of  the  action ; 
and  contended  that  the  defendants  ought  to  be  ordered 
to  pay  his  costs  of  the  action  and  of  the  appeal  as 
between  party  and  party.  The  prindpal  question 
argued  was  whether  tne  appeal  was  not  an  apped  for 
costs  only,  and  t^orefore  prohibited  by  section  49  of 
the  Judicature  Act,  1873. 

Warrington,  Q,C,,  and  8,  O,  Buckmaster,  for  the 
appeal,  dted  In  re  Chennell,  Jones  v.  ChenneU, 
26  W.  B.  595,  8  Ch.  D.  492;  In  re  Beddoe, 
Doumes  v.  Cottam,  41  W.  B.  177,  [1893]  1  Ch.  547 ; 
The  City  of  Manchester,  27  W.  B.  697,  5  P.  D.  3,  221 ; 
CockUy,  Treacy,  [1896]  2  I.  B.  267,  at  p.  271. 

P.  0.  Lawrence,  Q,C,  and  />.  Stewart  Smith,  for  the 
defendants,  dted  Charles  v.  Jones,  35  W.  B.  88, 
33  Ch.  D.  80. 

Warrington,  Q,C,,  replied. 

Our,  odv*  vuU, 

Aug.  2.— LiNDLEY,  M.B.— We  have  taken  time  to 
condder  our  judgment  in  this  appeal,  and  have  con- 
sulted our  colleimies  in  the  other  nranch  of  the  Court 
of  Appeal,  in  order  that  there  maybe  no  doubt  on  the 
point  m  the  future.  The  difficulty  arises  in  this  way. 
[Hislordshipreadseotion  49  of  the  Judicature  Act,  1873, 
and  proceeded:]  Kow,  that  section  has  been  con- 
strued in  two  ways  which  are  inconsistent  with  each 
other.  The  first  case  in  which  it  came  before  the 
court  was  The  City  of  Manchester,  dedded  in  1880.  The 
question  there  was  whether  an  order  giving  the  plain- 
tiffiB  their  costs  of  the  action  in  a  case  of  coUidon 
where  both  vessels  were  to  blame  was  right.  The 
objection  was  taken  that  it  was  an  appeal  as  to  costs 
only,  aod  the  court  took  this  view,  as  expressed  by 
James,  Ii.J.,  by  way  of  interlocutory  observation,  at 
p.  222  (5  P.  D.) :  **  Where  costs  are  given  with  regard  to 
the  conduct  of  the  parties  there  is  no  appeal ;  but  where 
a  general  rule  is  laid  down  and  costs  given  according  to 
it  an  appeal  will  lie.*'  That  dearly  lays  down  this  rule, 
that  though  the  costs  may  be  in  the  discretion  of  the 
oourt,  yet  if  it  appears  mat  this  discretion  was  not 
exercised,  but  that  the  judge  applied  a  rule  instead  of 
and  as  exduding  his  discretion,  the  order  made  is  still 
appealable  without  leave.  When  the  language  of 
section  49  is  looked  at  there  is  a  good  deal  to  be  said 
for  that  view,  the  object  of  the  section  bdng  simply 
that  the  Court  of  Appeal  should  not  review  the 
judge's  discretion. 

The  case  which  conflicts  with  that  is  Charles  ▼. 
Jones,  Th«re  The  City  of  Manchester  was  not  cited,  and 
the  view  expressed  by  Cotton,  L.J.,  33  Ch.  D.,  at  p. 
82  (33  Ch.  D.),  is  this :  even  if  the  judge  did  not  in  the 
particular  case  exerdse  his  discretion,  yet  <'  if  it  is  a 
case  in  whidi  the  Act  leaves  the  .costs  to  the  dia- 
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cretion  of  the  judge,  ifc  takes  away  the  power  of  this 
court  to  entertain  an  appeal  from  his  decision." 

If  the  case  of  The  City  of  Manchester  had  been 
brought  to  the  attention  of  the  court  it  is  probable 
that  Cotton»  L. J.,  would  not  have  ezpressea  himself 
in  quite  those  terms.  But  it  is  obvious  that  the  two 
Tiews  cannot  stand  together,  and  the  conclusion  at 
which  we  have  arrived  is  that  the  interpretation 
put  upon  the  section  in  The  City  of  Manchester  is  the 
correct  one.  That  view  is  that  il  the  costs  are  in  the 
discretion  of  the  judge  the  Court  of  Appeal  will 
assume  that  the  judge  exercised  his  discretion,  unless 
it  is  satisfied  that  he  has  not  exercised  his  discretion, 
but  has  applied  some  rule  which  in  fact  excluded  his 
discretion. 

There  is  one  other  point.  There  is  a  discrepancy 
between  Charles  v,  Jones  and  In  re  Chennell,  Jones  v. 
ChtnnelL  In  In  re  Chennell,  Jessel,  M.B.,  laid  down 
that  an  appeal  without  leave  would  lie  as  to  costs, 
charges,  and  expenses,  and  that  if  those  three  things 
were  included  together  in  the  same  order  an  appeal 
would  lie  as  to  the  costs  only,  without  reference  to 
the  question  whether  anything  else  in  the  order  was 
appc^ed  against.  That  is  inconsistent  with  Charles 
V.  Jones,  and  on  that  point  we  think  that  Charles  y. 
Jones  ought  to  be  foUowed.  You  cannot  get  an 
appeal  as  to  costs  by  invoking  in  aid  another  part  of 
the  order  about  which  you  are  not  making  any  com- 
plaint. On  that  point,  therefore,  we  adopt  the  view 
of  Cotton,  Ii.J.,  that  in  such  a  case  you  cannot  appeal 
as  to  costs  only  if  there  is  nothing  wrong  wit£  the 
order  as  to  charges  and  expenses. 

Now  we  must  consider  what  is  the  nature  of  the 
present  case.  It  is  a  contest  as  to  the  ownership  of 
£300,  part  of  £600  invested  on  mortgage  in  the  name 
of  Fanny  Bew  (now  deceased).  The  action  was  by  a 
husband  against  his  wife  to  assert  his  right  to  the 
£300.  The  wife's  defence  was  to  daim  that  £300  as 
her  own,  denying  that  she  was  a  trustee  of  it  for  her 
husband.  Obviously  in  such  a  case  the  costs  ought 
to  follow  the  event.  But  the  learned  judge,  though 
he  has  decided  in  f ayour  of  the  husbsjid  on  the  merits, 
has  yet  ordered  the  whole  of  the  wife's  costs  to  come 
out  of  the  fund  in  court,  which  he  has  found  belongs 
to  the  husband.  It  is  said  that  he  did  that  in  the 
exeroise  of  his  discretion,  but  from  the  very  imperfect 
note  of  his  judgment,  which  has  been  read  to  us,  it 
seems  that  he  looked  on  this  as  a  trust  fund,  and  has 
not  exercised  his  discretion,  but  has  applied  a  rule 
applicable  to  trustees,  and  which,  if  applicable, 
excluded  the  exeroise  of  any  discretion.  The  learned 
judge  not  having  exercised  his  discretion,  the  appeal 
can  be  heard  on  tne  merits,  and  his  decision  must  be 
reversed,  and  the  defendants  must  pay  the  costs. 

The  order  will  be  varied  as  follows :  The  declaration 
as  to  the  late  defendant  Fanny  Bew  being  a  trustee 
of  the  £300  for  the  plaintiff  will  stand;  discharge  the 
subsequent  part  of  the  order  as  to  costs,  and  the  pay- 
ment schedule,  and  in  heu  thereof  order  the 
defendants  Botterill  and  Hargreaves  to  pay  the 
plaintiff's  costs  of  this  action,  sudi  costs  to  be  taxed, 
and  the  last-named  defendant  alleging  tiiat  the  late 
defendant  Fanny  Bew  incurred  as  trustee  of  the  £300 
certain  costs,  charges,  and  expenses  (not  bdng  costs 
of  this  action),  which  were  properly  payable  out  of  the 
£300  or  the  funds  representing  the  same,  refer  it  to 
the  taxing-master  to  tax  such  costs,  charges,  and 
expenses  (if  any) ;  pay  such  taxed  costs,  charges,  and 
expenses  (if  any)  out  of  the  funds  in  court;  transfer 
or  pay  the  balance  of  such  funds  to  the  plaintiff, 
liberty  to  apply. 
Jeuhe,  p.,  and  Bomsb,  L.J.,  concurred. 
Solicitors,  M.  A.  Orgill,  for  Empson  Alcock^ 
Bnralem,  Staffovdshize ;  E.  Mear,  for  E.  EoUinsheadp 
Timstall,  Staffordshiie* 


From  Q.  B.  Diy.  ") 

(A.  L.  Smith  and  Yaughan  |  July  27,  1899. 

Williams,  L.JJ.)  ) 

Osmond  v.  Mutual  Cyoli  MANUFAoruRiNa  and 
Supply  Co.  (Limited),  (a.) 

Practice^  Costs — SoUciior  and  client— Shorthand  notes 
of  evidence — Patent  action. 

On  the  trial  of  a  patent  action  it  was  agreed  in  court, 
with  t?ie  sanction  of  the  Judge,  that  a  shorUtand  note 
should  he  taken  of  the  evidence  and  used  at  the  trial  as 
the  autfienHc  record  of  the  evidence,  thn  expense  being 
shared  equally  between  the  parties  in  the  first  instance. 

Held,  thai  the  solicitor  of  the  defendant  company  to<u 
entitled  to  be  allowed  on  taxation  as  against  his  client  the 
expenses  of  the  shorthand  note,  which  the  solicitor  had 
paid. 

In  re  Blyth  &  Fanahawe,  31  W.  R.  283,  10  Q.  B,  D. 
207,  discussed. 

Appeal  from  an  order  of  Channell,  J.,  at  chambers. 

An  action  for  infringement  of  a  patent  was  brought 
by  the  Pneumatic  Tyre  Co.  against  Marwood  &  Cross, 
a  firm  of  cycle  manufacturers  at  Ldcester,  in  respect 
of  tyres  which  had  been  supplied  to  them  by  the 
present  defendants,  the  Mutual  Cycle  Manufacturing 
and  Supply  Co.  This  latter  company  accordingly 
undertoolE  to  defend  the  action.  A  company,  called 
the  Puncture-proof  Pneumatic  Tyre  Co.,  were  also 
defendants  in  an  action  for  infringement  brought  by 
the  Pneumatic  Tyre  Co. ;  and,  as  the  defences  to  the 
two  actions  were  the  same,  it  was  agreed  between  Mr. 
Holmes,  the  managing  director  of  the  Mutual  Cycle 
Co.,  and  Mr.  Lee,  the  managing  director  of  the  Punc- 
ture-proof company,  that  the  action  against  Marwood 
&  Cross  should  be  fought,  and  that  the  two  companies 
should  share  the  costs  equally. 

The  plaintiff  in  the  present  action  acted  as 
solicitor  for  the  defendants  in  the  action  of 
Pneunuitic  Tyre  Co.  v.  Marwood  db  Cross,  The  action 
was  tried  before  Bomer,  J.,  and  at  the  com- 
mencement of  tho  trial  the  learned  judge  asked  if  a 
shorthand  note  of  the  evidence  was  going  to  be 
taken.  Counsel  for  the  Pneumatic  Tyre  Co.  said 
that,  unless  the  other  side  were  willing  to  come  to  an 
arrangement  to  join  in  taking  th^  shorthand  notes, 
he  would  object  to  a  shorthand  note  being  used  at 
the  trial.  Counsel  on  the  other  side  then  said 
that  an  arrangement  had  been  come  to,  and  accord- 
ingly a  shorthand  note  of  the  evidence  was  taken. 
It  appeared  that  the  present  plaintiff,  acting  on  the 
instructions  of  Mr.  Lee,  who  had  a  general  authority 
to  act  for  all  parties  in  the  defence  of  the  action,  made 
an  agreement  before  the  trial  wiOi  the  solicitor  for  the 
Pneumatic  Tyre  Co.  that  a  shorthand  note  should  be 
taken  of  the  evidence  and  printed  from  day  to  day, 
and  that  each  party  should  pay  one  half  of  the  costs 
thereof,  and  accoraing  to  an  affidavit  made  by  the 
plaintiff  it  was  agreed  that  the  costs  thereof  should  be 
costs  in  the  cause  and  paid  by  the  unsuccessful  partv. 
Mr.  Holmes  in  an  affidavit  denied  that  he  was  told 
that  it  would  be  necessary  to  have  a  shorthand  note 
taken,  or  that  he  authorized  the  agreement  to  pay 
half  the  expenses  thereof,  or  that  he  was  told  of  it ; 
and  that  lie  was  never  informed  by  the  present 
plaintiff,  nor  was  it  ever  explained  to  him  that 
whatever  would  have  been  the  result  of  the  action  the 
cost  of  the  shorthand  notes  might  not  be  allowed  on 
taxation  as  between  party  and  partv.  Mr.  Lee  in  an 
affidavit,  on  the  other  hand,  stated  that  he  told  Mr. 
Holmes  previous  to  the  trial  that  it  would  be  necessary 
to  have  a  shorthand  note  taken  of  the  evidence,  and 


(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister* 
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Holmee  agreed  that  it  should  be  taken ;  and  that 
Holmes  was  present  daring  nearly  tiie  whole  of  the 
trial,  and  used  to  see  the  daily  tranaoript  of  the  short- 
hand notes. 

The  trial  lasted  several  days,  and  shorthand  notes 
were  taken  and  printed  each  day»  and  the  present 
plaintiff  paid  one  half  of  the  cost  thereof. 

In  the  result  judgment  was  given  for  the  Pnenmatio 

are  Co.,  and  upon  taxation  of  their  costs  they  were 
owed  the  costs  of  the  shorthand  notes,  less  the 
amount  paid  by  the  present  plaintiff.  It  was  stated 
on  behalf  of  the  present  defendants  that  this  item  was 
not  contested  on  taxation,  as  it  should  have  been. 

The  Puncture-proof  Oo.  i>aid  one  half  of  the 
costs  of  defending  the  action,  including  one  half  the 
expense  of  the  shorthand  notes.  The  Mutual  Oyole 
Oo.  disputed  their  liability  to  pay  half  the  oosts,  and 
the  present  action  was  brought  to  recover  the  costs.* 

Judgment  was  given  for  the  plaintiff  subject  to 
taxation  of  the  bill. 

Upon  the  taxation  the  master  disallowed  the  sum 
paid  for  the  shorthand  notes. 

Upon  an  objection  being  carried  in  by  the  plaintiff 
to  the  disallowance,  the  taxing-master  stated  in  his 
certificate  that  the  item  had  been  properly  dis- 
allowed, as  it  was  an  *<  unusual  expense,"  and  was 
not  sustainable  unless  the  authority  of  the  client  had 
been  first  obtained,  and  he  had  been  informed  that 
the  costs  thereof  might  fall  upon  him  in  any  event 
{In  re  Blyth  <fc  Fanshawe,  31  W.  B.  283.  10  Q.  B.  D. 
207;  In  re  Broad  &  Broad,  15  Q.  B.  D.  420,  34 
W.  B.  Dig.  48);  and  that  in  this  case  no  such 
authority  was  obtained. 

Ohannell,  J.,  at  chambers  dismissed  a  summons  to 
review  the  taxation. 

The  plaintiff  appealed. 

8.  T.  Evans,  for  the  plaintiff.— The  agreement 
arrived  at  between  the  parties  was  that  the  costs  of 
the  shorthand  notes  should  be  treated  as  psr^  and 
party  costs.  The  shorthand  notes  were  pnnted  each 
day  and  were  used  during  the  trial,  and  it  was  impossi-- 
ble  to  have  got  on  without  them.  In  a  patent  action 
shorthand  notes  of  the  evidence  are  indispoisable.  In 
such  an  action  the  expense  of  shorthand  notes  cannot 
be  called  an  **  unusual  expense,"  as  in  In  re  Blyth  A 
Fanehawe*  Bomer,  J.,  asked  at  the  trial  if  shortiiand 
notes  were  going  to  be  taken,  and  they  were  treated 
as  the  authentic  notes  of  the  evidence.  In  Caatner 
Kellner  Alkali  Co,  v.  Commercial  Development  Cor^ 
poratum,  47  W.  B.  534,  [1699]  1  Oh.  805,  the  costs 
of  the  transcript  of  the  shorthand  notes  of  the 
evidence  for  the  purpose  of  the  appeal  were  allowed, 
as  they  were  necessary  to  enable  the  court  to  follow 
the  arguments.  The  master  and  the  judge  were, 
therefore,  wrong. 

B.  M.  Bray,  Q,C,  and  Montague  Shearman,  for  the 
defendants.— Though  the  parties  agreed  to  share  the 
expenses  of  the  shorthand  notes,  there  was  no  agree- 
ment that  they  should  be  oosts  m  the  cause.  II  the 
shorthand  notes  were  necessary  at  the  trial,  Bomer, 
J.,  ought  to  have  been  asked  to  allow  them  as  part  of 
the  costs.  In  the  absence  of  any  such  order  of  the 
judge  at  the  trial  the  costs  of  the  shorthand  notes 
should  not  have  been  allowed  on  taxation  between 
party  and  party :  Aehworth  v.  OtUram,  27  W.  B.  98, 
9  Oh.  D.  483;  Earl  de  la  Warr  v.  Miles,  30  W.  B. 
35,  19  Oh.  D.  80.  Upon  taxation  between  solicitor 
and  client  the  costs  cannot  be  allowed  against  the 
client,  even  though  he  has  authorized  the  shorthand 
notes  being  taken,  unless  he  has  been  informed  that 

*  It  was  stated  that  the  Mutual  Oyde  Oo.  had  gone 
into  liquidation,  and  the  liquidator  were  reriating 
the  payment  of  thaooiti. 


such  costs  may  not  be  allowed  upon  taxation  between 
party  and  ps^y :  In  re  Blyth  A  Fanshawe.  That 
decision  was  approved  in  In  re  Broad  &  Broad, 

A.  L.  Smith,  L.J.— I  do  not  intend  to  decide  in 
any  way  contrary  to  any  of  the  authorities,  for  in 
my  opinion  this  case  is  outside  them  alL  The 
question  arises  on  the  taxation  of  a  bill  of  costs  as 
between  solicitor  and  client.  The  Pneumatic  Tyre 
Oo.  brought  an  action  against  Marwood  &  Oross 
for  infringement  of  a  patent,  and  the  action  was 
defended  by  the  Mutual  Oycle  Oo.,  who  may  be  con- 
sidered as  the  real  defendants.  The  Puncture-proof 
Pneumatic  Tjrre  Oo.  agreed  to  share  the  expenses. 
The  present  plaintiff  acted  as  solicitor  for  the  Mutual 
Oycle  Oo.  The  action  lasted  ten  days  before 
Bomer,  J.,  and  the  Pneumatic  Tyre  Oo.  were  suc- 
cessful. Upon  taxation  the  Pneumatic  Tyre  Oo. 
were  allowed  the  amount  paid  by  them  for  the  costs 
of  the  shorthand  notes.  The  present  plaintiff  carried 
in  his  bill  of  costs  against  hu  clients,  in  which  he 
claimed  to  be  repaid  tiie  sum  which  he  had  paid  for 
the  expenses  of  the  shorthand  notes.  The  Puncture- 
proof  Pneumatic  Tyre  Oo.  paid  one  half  of  the  oosts, 
but  the  Mutual  Oyde  Oo.  resisted  payment  of  the 
other  half.  The  present  plaintiff  thereupon  brought 
this  action  against  tiiem  upon  his  bill  of  costs,  and 
recovered  judgment  subject  to  the  bill  being  taxed. 
The  question  now  raised  is  whether  the  plaintiff  is 
entitied  to  recover  the  defendants*  share  of  the 
expenses  of  the  shorthand  notes.  It  has  been  held 
by  this  court  in  In  re  Blyth  ds  Fanshawe  that 
a  solicitor  cannot  charge  his  dient  with  an  unusual 
expense  unless  he  first  Informs  his  client  that  such 
expense  may  not  be  allowed  on  taxation  between 
party  and  party.  In  that  case  Baggaliay,  L.J., 
said:  <<  I  take  it  to  be  the  general  rule  of  law,  and  an 
important  rule  which  is  to  be  observed  in  almost  all 
cases,  that  if  an  unusual  expense  is  about  to  be 
incurred  in  the  course  of  an  action  it  is  the  duty  of 
the  soUdtor  to  inform  his  client  fully  of  it,  and  not 
to  be  satisfied  by  taking  his  authority  to  incur  the 
additional  expense,  but  to  point  out  to  him  that  such 
expense  will  or  may  not  be  allowed  on  taxation 
between  party  and  party  whatever  may  be  the  result 
of  this  trial."  Lindley,  L.J.,  said:  <*  It  was  the 
duty  of  the  solidtors  to  Mr.  Wells  to  give  him  advice 
and  protection  against  unnecessary  expense,  and  to 
point  out  to  him  tiiat  if  he  chose  to  engage  shorthand 
writers  the  cost  of  having  the  transcript  of  short- 
hand notes  might  not  be  allowed  as  between  party  and 
party."  Baggaliay,  L.  J.,  used  the  word  **  unusual," 
and  Lindley,  L.J.,  used  the  word  "  unneoessary." 
The  decision  was  that  the  expense  of  the  shorthand 
notes  should  not  be  allowed  as  the  solidtors  had  not 
informed  their  dient  that  the  expense  was  one  which 
miffht  not  be  allowed  on  taxation  as  between  party 
and  party.  In  the  present  case  Bomer,  J.,  at  the  trial 
took  the  initiative  about  the  shorthand  notes,  and  asked 
whether  a  shorthand  noto  was  to  be  taken.  One 
knows  how  essential  it  is  in  most  patent  actions  to 
have  a  shorthuid  noto  of  the  evidence.  Oonnsd  who 
appeared  for  the  plaintiffii  in  that  action  then  said 
that  uoless  the  other  side  were  willing  to  come  to  an 
arrangement  to  have  a  joint  note  taken,  he  would 
object  to  the  shorthuid  notes  being  made  use  of  at  the 
truJ.  Oounsd  on  the  other  side  said  that  an  arrange- 
ment had  been  come  to,  and  a  shorthand  noto  was 
accordingly  taken  on  behalf  of  both  parties,  and  it 
was  used  at  the  trial  as  the  record  of  the  evidence. 
It  is  dear  to  my  mind  that  that  amounted  to  a  bargain 
between  the  parties  that  a  shorthand  note  should  be 
taken,  and  t^t  the  expense  thereof  should  be  borne 
equally  between  tiiem.  It  was  said»  however,  that 
there  was  no  agreement  that  the  expense  thereol 
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shoold  be  oosts  in  the  caufle.  I  oaimot  agree.  I 
think  that  the  agreement  impEea  that  the  expense  so 
incurred  should  be  costs  in  the  cause.  The  plaintiff 
paid  for  half  the  shorthand  notes.  Why  cannot  he 
reoover  the  sum  so  paid  from  his  clients  ?  It  is  said 
that  the  decision  in  In  re  Blyih  &  Fanshawe  prevents 
the  plaintiff  from  reooyering.  The  decision,  honreyer, 
can  only  apply  where  the  expense  is  untisnal  or  nn- 
necessary.  In  the  present  case  it  was  dearly  necessary 
to  have  a  shorthand  note  tsJcen,  and  to  my  mind  the 
decision  cannot  apply  in  snoh  a  case.  After  the 
arrangement  come  to  in  court  as  to  taking  and  using 
the  note  for  the  purposes  of  the  trial,  it  would  be 
contrary  to  justice  to  hold  that  the  solicitor  must  pay 
for  the  expense  of  the  shorthand  note  out  of  his  own 
pocket.    The  appeal  must  therefore  be  allowed. 

Yattghan    Williams,     L.J.— I    entirely    agree. 
During  the  argument  I  have  looked  at  most  of  the 
authorities  upon  the  question,  and  I  have  also  looked 
at  the  text-book  upon  Gosts  of  Actions  by  Mr.  W.  E. 
Oordon,  and  I  cannot  state  the  general  result  of  the 
cases  more  accurately  and  more  concisely  than  it  is 
there  stated.    On  p.  227  he  says :  "  The  general  rule 
is  that  the  costs  of  shorthand  writers'  notes  of  the 
evidence  are  not  prima  fetcie  to  be  allowed  on  taxa- 
tion between  party  and  party ;  if  there  is  any  special 
reason   for   tJIowing   them,  application   should  be 
made  at  the  hearing  for  a  special  direction  from  the 
court."  For  that  proposition  he  cites  several  authori- 
ties, but  I  will  only  refer  to  one — ^namely,  Ashivarth 
V.  Ouiram.    That  statement  of  the  law  is  perfectly 
accurate  with  one  quaMoatton  not  material  for  the 
purposes  of  to-day,  that,  according  to  Ashwarth  v. 
Outramt  if  there  is  an  appeal  from  the  judgment, 
the   Gourt  of  Appeal  may  order  the  costs  of  the 
shorthand   notes   of  the  evidence    to    be    allowed 
on  taxation  between  party  and  party.      Of  course 
there  is  this  possible  further   qualification^    where 
the  client,  having   received   due    warning   of   the 
nature  of   the  expense    proposed    to   be    incurred, 
and  having  been  told  that  the  costs  may  not  be 
allowed  on  taxation  betvreen  party  and  party,  enters 
into    an    wreement   that    they    shall    be   treated 
as  party  and  party  costs.    That  is  the  rule,  and  it  is 
a  rnle  of  old  standing,  and  I  should  be  loth  to  say 
one  word  which  should  trench  urK>n  it.    There  is  the 
further  rule  established  l^  In  re  Blifih  &  Fanshatvey  as 
to  which  Mr.  Gordon  in  his  book,  at  p.  228,  says : 
"  It  is  the  duty  of  a  solicitor,  who  in  the  course  of  an 
aotioQ  is  about  to  incur  unusual  expensea-Hraoh  as 
the  oosts  of  shorthand  notes  of  evidence  given  at  a 
lef  ereooe — to  point  out  to  his  dient  that  the  additional 
expenaee  so  incurred  will  not " — ^I  should  add,  to  be 
quite  accurate,  or  may  not — **  be  allowed  to  him  even 
if  suocesaful  in  the  action,  on  taxation  between  party 
and  party ;  and  in  default  of  so  doing  the  solicitor 
will  not  be  entitled  to  charge  the  costs  so  incurred  on 
taTation   between  solicitor  and  dient."     I  believe 
that  to  be  an  accurate  statement  of  the  law.    I  am 
not  going  to  base  my  judgment  on  a  patent  action 
being  a  peculiar  kind  of  action,  and  shorthand  notes 
heing  a  usual  expense  in  sudi  an  action.    I  do  not 
say  whether  the  costs  of  shorthand  notes  are  or  are 
not  a  usual  expense  in  such  an  action,  and  before 
holding  that  they  are,  I  should  like  to  take  further 
time  to  oonsider  the  matter,  and  to  inquire  from  the 
taxing-maaters  what  is  the  practice  in  such  cases. 
If  their  praetioe  is  to  treat  the  costs  as  an  unusual 
expense*  I  should  think  it  wrong  to  interfere.    Nor 
do  I  pUioe  my  decision  upon  any  agreement  between 
the  solicitors  or  between  the  dients.    I  have  little 
doabt  upon  the  aflidavits  that  Mr.  Lee's  authority 
extended  to  doing  what  was  right  and  proper  in  the 
s»  imohiding  the  power  to  make  an  agzeemeut 


that  the  costs  of  the  shorthand  notes  should  be  party 
and  party  costs..  The  ground  upon  which  I  baas  my 
dedsion  is  this.  It  seems  to  me  to  be  dear  from  the 
shorthand  notes  of  the  proceedin|(s  before  Bomer,  J., 
thatwiththeconsentof  theleazned  jndgeit  wasarranged 
in  such  a  way  as  to  bmd  both  parties  that  a  short- 
hand note  of  the  proceedings  at  the  trial  should  be 
taken  and  should  be  the  authentic  record  of  the 
evidence  in  the  case,  which  notes  from  that  moment 
both  parties  were  entitled  to  use  as  of  right,  and  if 
an  appeal  were  brought  both  parties  would  be  entitled 
to  use  them  upon  the  appeal.  In  my  judgment,  when 
that  state  of  facts  exists,  the  rules  as  to  the  disallow- 
ance upon  taxation  of  the  costs  of  the  shorthand 
notes  do  not  apply.  That  seems  to  me  to  be  the  result 
of  the  arrangement  made  in  the  patent  action,  and 
in  these  droumstances  I  think  that  the  plaintiff  is 
entitled  to  be  recouped  the  out-of-pocket  expenses 
which  were  incurred  by  him  in  obtaining  the  authentic 
record  of  the  evidence  for  the  use  of  the  judge  and  of 
the  parties  at  the  trial.  Ihave  nodoubt  that  in  truth 
and  in  fact  the  transcript  of  the  shorthand  notes  was 
furnished  to  the  ludg^e,  and  was  used  not  only  by  the 
parties,  but  also  by  him,  as  the  authentic  record  of  the 
evidence.  I  wish  to  add  that  such  an  arrangement 
is  frequentiy  made  in  a  patent  action,  and  judges  take 
the  view  that  the  shorthand  notes  so  taken  should  be 
the  authentic  record  of  tiie  evidence.  When  that  is 
done  I  do  not  think  that  the  rules  as  to  the  disallow- 
ance of  the  costs  of  the  shorthand  notes*  apply. 

Appeal  allowed, 

Solidtor  for  the  plaintiff,  J.  T,  Lewis. 

Solidtors  for  the  defendants,  FoUock  &  Go.y    tot 
J.  E.  Hodding^  Ldoester. 


Stgift  <t{ottrt  of  justice. 


Ghan.  Div.   1  May  10,  12  ;  June  20,  21, 24, 

Stirling,  J.  J  28;  Nov.  14. 

Valentinb'8  Meat  Juice  Go.  v.  Valentine 
ExTEAOT  Go.  (Limited)  and  Anothsu.  (a.) 

Trade  name-— Defendant  wing  his  own  name — Sale  of 
same  to  a  company — Imitaiion—Tendenty  to  deceive 
— Fraud —  Costs, 

A  trader,  if  he  is  honestly  carrying  on  a  business  in  a 
particular  article,  cannot  be  restrained  from  using  his 
own  real  name  in  connection  with  thtxt  business,  because 
an  old-establislicd  trader  of  the  same  name  has  made  a 
reputation  in  a  similar  but  distinct  article, 

Tlie  plaintiffs  had  long  made  and  sold  meat  juice,  put 
up  in  bottles,  and  used  chiefly  by  invalids,  and  known 
on  the  market  by  various  titles,  including  **  Valentine's  " 
simply.  The  defendant  invented  a  metJiod  of  putting 
up  solid  meat  extract  in  the  form  of  portable  globules, 
chiefly  used  by  travellers.  Before  any  sales  he  sold  his 
invention  and  the  goodwill  of  the  business  **  being 
created  "  to  the  defendant  company,  hearing  his  name. 

Held,  that  an  action  for  injunction  must  fail,  as, 
although  there  were  features  of  suspicion,  want  of  good 
faith  on  the  part  of  the  defendants  was  not  established 
either  in  the  inception  of  the  business  or  in  the  sale  to 
the  company. 

This  was  an  action  for  an  injunction  brought 
by  the  Valentine  Meat  Juioe  Go.,  founded  in  the 
United  States  of  America  in  1871,  and  since  that 

(a.)  Reported  by  Waewiok  H.  Dbapsb,  Esq., 
Banister-at-lAW. 


128 


THE  WEEKLY  REPORTER.       iDec.28.i89«j.i     Vol.  XLVin. 


H.  C.     Valbntinb's  Mbat  Juiob  Co.  v.  Valentine  Eztbaot  Go.  (Lihetbd)  and  Anothbr.  ^    H.  C. 


date  occupied  solely  with  the  maanfactoie  and 
Bale  of  a  preparation  of  meat  joioew  Their  annual 
consignment  to  English  firms  now  reached  upwards 
of  a  quarter  of  a  mUlion  bottles,  the  article 
being  mainly  used  by  sick  people  and  invalids, 
but  also  by  persons  in  good  health.  It  was  proved 
to  be  sold  under  the  various  titles  of  *'  Valentine's 
Meat  Juice,"  '<  Valentine's  Extract,"  and  **  Valen- 
tine "  simply.  Until  1898  there  was  no  other  similar 
preparation  on  the  market  connected  with  the  name 
"  Valentine." 

The  defendant  company  was  incorporated  in 
England  on  the  16th  of  October,  1897,  with  a 
nominal  capital  of  £4,000,  one  of  its  objects  being 
the  carrying  on  of  the  business  of  meat  extract  or 
meat  juice  manufacturers  or  extractors,  and  vendors 
either  wholesale  or  retaU.  It  had  been  got  up  by 
the  defendant  0.  B.  Valentine,  then  and  since  its 
managing  director.  This  defendant,  after  being 
employed  in  1893  and  1894  as  a  dairy  expert  by  the 
Governments  of  New  South  Wales  and  New  Zealand, 
became  in  1895  the  manager  of  the  produce  depart- 
ment of  a  company  formea  to  take  over  the  English 
business  of  the  firm  of  Nelson  Brothers.  This  com- 
pany did  no  business  in  any  extract  of  meat  until 
February,  1897,  when  it  began  to  receive  and  sell 
large  consignments  of  extract  of  meat  in  bulk. 
C.  B.  Valentine  himself  was  well  known  to  those 
connected  with  colonial  produce. 

Towards  the  end  of  1895  he  had  the  idea  of  putting 
up  solid  meat  extract  in  a  globule  form,  as  a  portable 
food  for  travellers  and  others.  After  many  experi- 
ments he  applied  in  March,  1897,  for  a  patent,  which 
was  granted  to  him.  Between  then  and  November, 
1897,  he  showed  his  globules  to  various  persons,  some 
of  whom  promised  to  support  the  busmess  proposed. 
By  an  agreement  of  the  Uth  of  November  C.  B. 
Valentine  agreed  to  sell  to  the  defendant  company 
his  invention,  patent,  &c.,  and  "the  goodwill  of 
the  business  of  a  meat  extract  company  which  is 
now  being  created  or  established  by  the  vendor 
in  connection  with  the  use  of  the  said  trade 
marks";  he  further  covenanted  for  a  period  of  ten 
years  not  to  allow  his  name  to  be  usecl  in  connec- 
tion with  business  in  meat  extract.  A  few  indepen- 
dent and  substantial  nersons  held  preferred  shares, 
but  0.  B.  Valentine  haa  throughout  had  the  largest 
interest  in  the  business.  The  sale  of  the  globules 
began  in  February,  1898 ;  they  were  at  first  packed  in 
boxes  labelled  '*  Valentine's  Valtine  Meat  Globules  " 
(*<Valtine"  bemgoneof  the  registered  trade  marks 
assigned  to  the  company).  Since  the  beginning  of 
the  action  the  word  "Valentine's"  had  been  dropped 
from  such  labels.  In  the  same  February  the  defendants 
issued  90,000  circulars,  in  two  editions,  to  chemists, 
nurses,  doctors,  and  grocers,  describing  the  article, 
and  speaking  of  G.  B.  Valentine  as  having  *'  for  some 
years  been  identified  with  the  manufacture  and  handling 
of  extract  of  meat."  Oat  of  about  1,000  replies,  fifty 
or  sixty  showed  confusion  in  the  minds  of  intending 
customers,  but  it  appeared  that  in  every  instance  the 
defendant  company  at  once  sent  an  answer  explaining 
the  independence  of  their  business,  and  the  novelty 
and  nature  of  their  articles.  Among  instructions  to 
travellers,  the  defendants  wrote  to  one  a  letter  con- 
taining the  following  words :  "  If  the  question  arises, 
it  is  most  essential  to  mike  it  understood  that  the 
company  has  no  connection  whatever  with  Valentine's 
meat  juice."  From  the  evidence  it  appeared  that  the 
belief  that  the  defendants'  goods  were  of  the  ^aintiffs' 
manufacture  arose  simply  from  the  use  of  the  name 
*'  Valentine."  It  further  appeared  to  the  satisfaction 
of  the  learned  judge  that  the  two  articles  were  of 
different  natures,  one  being  a  medicine  best  used  with 
cold  water,  the  •thee  a  food  to  be  used  with  hot 


water,    and   that   really  there  was   no   substantial 
competition  between  them. 

Fletcher  Moulton,  Q,G.,  Stvinfen  Eady,  Q.C.,  and 
L,  B.  Sebastian,  for  the  plaintiff j.— It  is  settled  law 
that  a  parson  now  has  no  control  over  the  name 
under  which  another  man  trades  unless  special 
circumstances  exist,  such  as  are  found  where  it  is 
shown  that  some  name  which  he  is  using  is  so  identi- 
fied with  the  good)  as  to  lead  the  market  to  believe 
that  goods  put  on  the  market  under  that  name  are  the 
plaintiffs' :  Beddaway  v.  BiUiham,  44  W.  B.  638.  [1896] 
A.  G.  199,  settiag  aside  the  dicta  in  Turton  v.  Tartoa, 
38  W.  B.  22,  42  Gh.  D.  128,  and  Jamieson  v. 
Jamieaon,  ISBep.Pat.  Gas.  169,atp.  180,42  Solicitors* 
JoTT&NAL  197.  Oace  decide  that  deception  has 
taken  place,  and  it  is  immaterial  to  discuss  whether  he 
has  used  his  own  name :  Bargesa  v.  Burgeas,  3  De  Q-. 
M.  &  G.  896.  [SriRLiNG,  J.,  referred  to  iVarner  v. 
Warner,  5  T.  L.  B.  327,  3p9.]  The  issue  to  be  proved 
is,  not  the  intention  to  deceive,  but  the  probability  of 
deception :  Singer  Manufacturing  Co.  v.  Wilson,  26 
W.  B.  664,  3  App.  Gas.  376,  at  p.  391 ;  Massam  v. 
Thorley's  GaUle  Food  Co.,  28  W.  B.  966,  14  Gh.  D. 
748,  at  p.  752;  Saxlehner  v,  Apollinaris  Co.,  [1897] 
1  Gh.  893,  901,  45  W.  B.  Dig.  164.  The  case  renerved 
by  Stirling.  J.,  in  Tussaud  v.  Tussaud,  38  W.  B.  503. 
44  Ch.  D.  678,  appears  to  be  dealt  with  in  Brinamead 
V.  Brinsmead,  12  T.  L.  B.  631,  13  T.  L.  B.  3.  In 
Finet  v.  Finet,  No.  1  in  14  Bep.  Pat.  Gas.  933 ;  No.  2 
in  46  W.  B.  506.  [1898]  I  Oh.  179.  the  injunction 
went,  although  there  was  no  actual  deception,  nor 
was  it  until  the  second  case  that  the  defendant's  name 
was  found  to  be  an  assumed  one. 

Upjolin,  Q.G.  {A.  Sims  with  him),  for  the  defendants, 
contended  that  they  had  done  everything  which  could 
reasonably  be  done  for  the  purpose  of  distinguishing 
their  article  from  that  of  the  plaintiffs.  The  case  seems 
identical  with  Turton  v.  Turton.  There  is  no  such 
obvious  fraud  as  in  Croft  v.  D%y,  7  Beav.  84,  or  iu 
Massam  v.  Thorley's  Cattle  Food  Go.  Excepting  that 
there  is  no  **  get-up"  common  to  the  trade,  the  case 
falls  within  Jamieson  v.  Jamieson.  The  defendant 
G.  B.Valentine,  by  bis  experiments  and  reputation,  has 
created  a  connection  of  his  own  which  distinguishes 
the  case  from  Tussaud  v.  Tussaud. 

Cur.  adv.  vuU, 

Nov.  14.— Stirling.  J.,  after  stating  the  facts, 
said:— It  may  now  be  convenient  to  consider  the 
law  applicable  to  such  a  stats  of  facts  upon  the 
assumption  that  all  the  acts  complained  of  were 
being  done  by  the  defendant  G.  B.  Valentine, 
personally.  The  law  on  this  subject  has  been 
very  shortly  stated  by  Halsbury,  L.G.,  iu  the  case 
of  Beddaway  v.  Banham,  [1896]  A.  G.  at  p.  204,  in  this 
form :  "  Nobody  has  any  right  to  represent  his  goods 
as  those  of  somebody  else."  If  a  plaintiff  complains 
that  such  representations  are  being  made  by  a 
defendant,  it  is  not  necessary,  in  order  to  obtain  an 
injunction,  that  he  should  prove  any  attempt  to 
deceive  on  the  part  of  the  defendant.  This  point  wa« 
decided  by  Lora  Gottenham  in  MiUington  v.  Fox,  3 
My.  &  Gr.  338,  and  again  more  recently  by  the 
Gourtof  Appeal  in  the  case  of  Beddaway  v.  Beniham 
Hemp  Spinning  Co.,  [1892]  2  Q.  B.  639.  41  W.  B. 
Dig.  253.  and  has  been  distinctly  stated  to  be  the 
law  by  the  Lord  Ghancellor  in  a  case  before  the 
House  of  Lords,  reported  since  the  argument  in  the 
present  case.  I  refer  to  the  CeUular  Clothing  Co*  v. 
Maxton,  [1899]  A.  G.  326,  47  W.  B.  Dig.  193.  I  will 
read  a  few  words  from  the  report  at  p.  331.  [His 
lordship  read  from  the  words:  ''It  seems  to  be 
assumed  that  a  fraudulent  intention,"  down  to 
the  words:  *<That^  my  lordff,  I  believe  to  be  the 
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law."]  It  Uee,  therefore,  on  the  plaintiff,  in  a  case 
8Qch  aa  the  present,  to  establish  that  the  defendant 
is  selling  his  goods  in  snch  a  way  as  to  represent 
to  the  public  that  they  are  the  mannfaotnre  of  the 
plaintiff.  Where  the  defendant  bears  the  same  name 
as  the  plaintiff  it  is  not  an  easy  task  to  satisfy  this 
onns.  *'  If  a  man."  says  lindley,  M.B.,  in  Povoell  ▼. 
The  Birmingham  Vinegar  Brewery  Co.,  44  W.  B.  688  at 
p.  689,  **  uses  his  own  name  to  denote  his  own  goods  it 
would  be  intolerable  to  confer  on  him  the  right  to 
prevent  other  people  of  the  same  name  from 
honestly  usiog  their  own  name  to  denote  their 
own  Roods,  even  although  they  might  be  of  the 
same  kind  and  be  undistiogutsbable  from  them." 
He  refers  to  Burge$B  y.  Burgeae  and  Turion  y.  Turton, 
The  point  has  recently  undergone  very  careful 
consideration  in  the  case  of  Jamieion  y.  Jamieeon, 
15  Bep.  Pat.  Cas.  169,  a  case  which  was  referred 
to  in  the  argument  of  the  present  case.  Byrne,  J., 
who  tried  the  case,  there  laid  down  the  law  as 
follows:  [His  lordship  read  from  the  report: 
"Eyery  trader  may  use  and  adyertise 
^eater  care  than  another  person."]  The  learned 
judge  was  therefore  of  opinion  that  the  burden  was 
oast  on  the  new  trader  to  take  care  to  distinguish 
his  own  goods  from  those  of  the  original  trader, 
and  on  the  facts  he  was  of  opinion  that  the  defen- 
dant had  not  discharged  the  onus  which  lay  on 
him.  The  Court  of  Appeal,  as  I  read  the  decisions 
of  the  learned  judses,  did  not  differ  from  the  law 
thus  laid  down,  out  did  differ  on  the  question 
of  fact,  being  of  opinion  that  the  defendant  had 
taken  sufficient  care  to  distinguish  his  goods. 
[His  lardship  further  examined  the  decisions  in 
Jamieson  y.  Jamieson,  and  after  reading  from  the 
judgments  of  Lindley,  M.B.,  at  p.  181,  aod  Yaughan 
WiiJiams.  L.J.,  at  p.  193,  proceeded  as  follows  :]  It 
was  sought  in  the  argument  to  disfciogaish  Jamieson 
y.  Jamieson  from  the  present  case,  on  the  ground  that 
the  plaintiffs  had  established  that  in  the  market  their 
goods  haye  come  to  be  known  by  the  name  of  * '  Valen- 
tine." I  think  the  eyidenoe  does  show  that  the  plain- 
tiffs' preparation  has  been  designated  as  *' Valentine's 
Meat  Juice  "  or  *<  Valentine's  Extract "  or  ''Valentine  " 
simply,  and  if  the  defendants  were  selling  a  preparation 
similar  to  the  plain tiffo'  it  may  be  that  the  latter 
woold  haye  succeeded  in  establishing  what  the  Lord 
Justice  calls  the  first  premise  (yiz.,  that  in  the  market 
the  goods  of  the  plaintiff  have  come  to  be  known  by 
bis  name) .  The  plaintiffs,  howeyer ,  haye  neyer  manu  - 
factured  or  sold  any  goods  such  as  the  defendants  haye 
pot  on  the  market.  The  articles  sold  by  the  defendants 
are  both  in  appearance  and  in  reality  different  from 
that  made  aiui  sold  by  the  plaintiffs.  No  one  buying 
the  defendants'  article  could  possibly  suppose  that  he 
had  eyer  bought  such  an  article  from  the  plaintiffs. 
The  defendants'  article  has  never  been  known  on  the 
market  aa  the  plaintiffs'.  If  the  well-known  firm  of 
fia«  &  Co.  brewed  nothing  but  pale  ale  and  that  ale 
had  acquired  the  name  of  Bass,  could  that  firm 
restrain  another  brewer  of  the  same  name  from  selling 
porter  or  stoat  in  bottles  with  labels  simply  stating 
that  the  liquor  was  porter  or  stout  manufactured  by 
the  second  brewer,  giving  his  name  and  address  P  I 
think  that  the  answer  must  be  in  the  negative,  and  in 
my  judgment  the  defendant  C.  B.  Valentine,  if  he 
.were  honestly  carrying  on  the  business  of  selling 
tbeae  meat  globules  in  his  own  name  and  on  his  own 
aooonnt,  could  not  be  restrained  from  using  his  name 
in  OQunection  with  that  business.  That,  however, 
does  not  dispose  of  the  case.  I  have  still  to  inquire 
whether,  in  the  language  of  Lindley,  MB.,  the 
dirfendant  C.  B.  Valentine  has  not  done  something  more 
thaa  nee  his  own  name  in  such  a  way  as  to  render 
ham  liable  to  be  restrained  from  carrying  on  business 


aa  he  has  done.  [His  lordship  considered  an  attack 
made  by  the  plaintiffs  on  the  good  faith  of  the  said 
defendant  in  respect  of  the  signing  by  him  of  a 
declaration  as  to  a  foreign  trade  mark,  and  added  :] 
*'  For  the  purpose  of  this  action  I  must  say  that  the 
acts  and  evidence  of  a  man  who  permits  himself  to  do 
what  this  defendant  admitted  that  he  did,  cannot  be 
regarded  in  the  same  way  as  those  of  one  whose 
integrity  is  beyond  suspicion."  [After  examining 
the  evidence  as  to  the  circulars  containing  *^yery 
loose  and  exaggerated  statements  as  regards  C.  B. 
Valentine's  connection  with  extract  of  meat,"  as 
to  alleged  misrepresentations  by  the  defendants' 
travellers,  his  loroship  discussed  the  plaintiffs'  con- 
tention that  the  travellers  should,  without  waiting  to 
be  asked  questions,  have  offered  information  as  to 
the  difference  of  the  goods.]  It  seems  to  me  that 
this  would  have  been  what  was  termed  in  Jamieson 
y.  Jamieson  "  extra  precaution,"  such  as  was  there 
held  to  be  unnecessary,  and  it  would  be  still  less 
necessary  in  the  present  case,  where  the  goods  are 
much  more  different  from  those  of  the  plaintiffs.  On 
the  whole,  although  the  case  has  many  features  of 
suspicion,  I  have  come  to  the  conclusion  tibat  want 
of  good  faith  on  the  part  of  the  defendants  is  not 
established. 

It  still  remains  to  inquire  whether  the  defendant 
company  is  entitled  as  against  the  plaintiffs 
to  make  use  of  the  name  *' Valentine."  If  the 
defendant,  C.  B.  Valentine,  had  himself  oommencad 
the  business  and  carried  it  on  under  his  own 
name,  I  think  that  he  would  have  been  entitled  to 
assign  to  a  company  formed  for  the  purpose  the 
gooawiU  of  that  business  and  the  right  to  use  his 
name  in  connection  with  it,  always  supposing  that 
all  this  was  done  in  good  faith.  The  defendant, 
C.  B.  Valentine,  however,  never  himself  carried  on 
the  business  of  manufacturing  and  selling  these 
globules.  He  formed  the  defendant  company,  giving 
it  his  own  name  and  making  over  to  it  a  so-called 
goodwill  consisting  of  the  benefit  of  promises  made 
to  him  by  persons  well-disposed  towards  him  and  the 
business  proposed  to  be  carried  on.  Such  a  goodwill 
could  not  be  of  any  substantifd  value,  though  it  is 
possible  that  the  right  in  respect  of  it  might  have 
been  enforced  in  equity  upon  the  principles  laid  down 
in  Trego  v.  Hunt,  44  W.  B.  225,  [1896]  A.  C.  7. 
Stiil,  C.  B.  Valentine  was  the  inventor  of  the 
globules.  He  had  a  certain  reputation  as  a  man  of 
business,  though  not  in  connection  with  extract  of 
meat,  and  he  intended  that  the  business  of  globules 
should  be  carried  on  for  his  own  benefit,  though  appar- 
ently his  own  resources  were  not  sufficient  to  enable  him 
to  start  it.  I  think  that  under  these  circumstances  he 
was  entitled,  acting  in  good  faith,  as  I  have  come 
to  the  conclusion  that  he  did,  to  give  his  own  name 
to  the  company  which  he  founded.  It  is  true  that 
that  company  consisted,  and  consists  to  a  large 
extent,  of  real  shareholders  who  have  never  been 
mere  trustees  of  their  shares  for  him.  Still,  he  was 
and  is  the  largest  shareholder,  the  managing  director, 
and  unquestionably  the  life  and  soul  of  the  defendant 
company.  I  do  not  think  this  falls  within  the  prin- 
ciple of  such  cases  as  Croft  v.  Day^  where  a  man 
having  no  real  interest  in  a  business  was  introduced 
into  it  simply  to  give  it  the  desired  name.  In  my 
judgment,  therefore,  the  action  fails  and  must  be 
dismissed. 

I  have  had  considerable  difficulty  as  to  the  proper 
mode  of  disposing  of  the  costs  of  the  action.  Ou  tbe 
one  hand  the  plaintiff  fails,  and  fails  on  a  charge  of 
bad  faith  asainst  the  defendant  C.  B.  Valentine.  On 
the  other  hand,  the  acts  of  that  dcft-nditTit  gave 
reasonable  ground  for  suspicion.  The  admission 
which  he  was  compelled  to  make  added  substantially 
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to  the  length  and  expeoBO  of  the  trial,  and  in  the 
original  label  the  defendants  went  to,  if  not  beyond, 
the  extreme  verge  of  their  rights.  On  the  whole,  I 
think  that  the  action  mnst  be  dismissed  without 
oosts. 

AcHon  dismissed  vfithout  costs, 

Botioitors,  Wilson,  BHstows,  ik  Carpmad ;  Campion  Jt 
Oo. 


®ottct  Of  avveaL 


DiT.  ") 
llins,and  > 
s,  L.JJ.)  ) 


Nov.  15. 


From  Q.  B.  Div. 
(A.  L.  Smith,  Collins, 
Yaoghan  Williams, 

MoxHAM  Ain>  Othirs  v.  Gbant.  (a.) 

Company — Winding  up — Misfeasance — Director —  Z7n- 
authoriied  payment  of  capital  to  shareholders — Ultra 
vires  act — Order  on  directors  to  refund — Right  of 
indemnity  from  sJiareholders. 

The  directors  of  a  shipping  company,  having  received 
a  sum  of  money  under  a  policy  0/  insurance  on  one  of 
the  company^s  ships  which  had  lioome  a  total  loss,  dis- 
tributed the  money  among  the  shareholders,  who  Jiad 
notice  of  tJ^e  facts  and  consented  to  the  distribution. 
Subsequently  the  company  was  wound  up.  An  order 
was  made  in  tJie  winding  up  under  section  10  of  the 
Companies  (Winding-up)  Act,  1890,  declaring  that  the 
payments  to  the  shareholders  were  payments  in  reduction 
of  the  capital  of  the  company,  and  were  unlawful^  and 
the  directors  were  ordered  to  repay  the  amount  to  the 
liquidator. 

Held,  that  tJie  directors  were  efititled  to  recover  from 
the  shareholders  the  money  paid  to  them. 

Judgment  of  the  Divisional  Court  (47  W,  B,  282, 
[1899]  1  Q.  B.  480}  affirmed. 

Appeal  from  the  judgment  of  the  Divisional  Court 
(Lawranoe  and  Channell,  JJ.)  affirming  the  deci»ion 
of  the  Swansea  County  Court  judge  in  favour  of  the 
plaintiffs :  reported  in  47  W.  B.  282,  [1899]  1  Q.  B. 
480. 

The  plaintiffs  were  the  directors  of  a  company 
called  Cory's  Steamers  (Limited),  and  the  defendant 
was  a  shareholder  in  the  company.  In  February, 
1894,  The  Primrose,  a  steamer  belonging  to  the 
company,  became  a  total  loss.  The  Primrose  was 
insured,  and  the  underwriters  paid  to  the  company 
£719  28.  6d.  in  respect  of  the  loss.  On  the  10th  of 
Anril,  1894,  the  mrectors  of  the  company  sent  the 
following  circular  to  the  shareholders,  including  the 
dfcfendaiit :  **  We  have  a  sum  of  money  in  hand  from 
insurance  received  on  account  of  the  loss  of  The 
Primrose.  We  propose  remittiog  lOs.  per  ^are.  If 
you  see  no  objection  we  will  send  you  £  ,  being 
10s.  on  your  shares,  on  your  sending  a  receipt  on 
enclosed  form,  and  provided  all  the  shareholders 
consent.  There  will  oe  a  considerable  sum  more  to 
receive  for  insurance  of  The  Primrose.**  The  receipt 
was  as  follows:  *' Beceived  of  Cory's  Steamers 
(limited)  the  sum  of  £  ,  being  a  reduction  of  lOn. 
per  share  on  the  shares  held  by  me."  The  defend-- 
ant  wrote  a  letter  in  answer  to  the  circular,  in  which 
he  said :  **  I  quite  agree  with  the  proposition  of  your 
letter  of  the  10th  of  April,  and  enclose  my  receipt 
for  £13,  being  lOs.  on  my  twenty-six  shares." 
Further  payments  were  made  to  the  shareholders  out 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Bsurlster- 
at-Law. 


of  the  insurance  money  of  The  Primrose,  the  total 
amount  received  by  the  defendant  being  £35  15s. 

On  the  29th  of  December,  1896,  a  winding-up  order 
was  made  against  the  company,  and  on  the  22Qd  of 
December,  1897,  the  liquidator  of  the  company 
obtained  an  order  under  section  10  of  the  Companies 
(Windiag-up)  Act,  1890,  declaring  that  the  payments 
made  to  the  shareholders  out  of  &e  moneys  rticeived 
in  respect  of  the  insurance  of  TTie  Primrose,  amount- 
ing in  all  to  £719  28.  6d.,  were  payments  of  part  of 
the  capital  of  the  company,  and  were  unlawfully  and 
improperly  xMud  in  rM  notion  of  the  capital  of  the 
company,  and  it  was  further  ordered  that  the 
directors  should  pay  to  the  liquidator  the  sum  of 
£719  28.  6d.  This  order  was  expressly  made  without 
prejudice  to  the  right  of  the  directors  to  be  recouped 
by  the  shareholders  the  sums  paid  to  them. 

The  present  action  was  brought  by  the  directors 
against  the  defendant  to  recover  £35  158.  paid  to  him. 

The  county  court  juige  gave  judgment  for  the 

Slaintiffs,  and   the   Divisional   Court   affirmed    his 
ecision. 
The  defendant  appealed. 

Witt,  Q.C.,  and  Pcley,  for  the  defendant.— This  was 
a  payment  of  money  with  full  knowledge  of  the 
facts,  under  a  mistake  of  law,  by  the  directors  to  the 
shareholders,  and  cannot  be  recjvered  biok.  The 
doctrine  tbat  a  trast^e,  who  pays  money  to  his 
cestui  que  trust  in  breach  of  trust,  can  recover  the 
money  back,  does  not  apply  here,  because  the  directors 
are  not  trustees  for  the  shareholders.  A  company  is 
not  a  trustee  for  its  shareholders :  Salomon  v.  Salomon 
&  Co.,  45  W.  B.  193,  [1897]  A.  C.  22 ;  and,  therefore, 
the  mere  agents  or  servantu  of  the  oompikny  cannot  be 
trustees  for  the  shareholders.  Even  if  the  directors 
held  this  money  as  trust  money  for  the  company,  they 
cannot  recover  it  back  from  the  shareholders  in  a 
court  of  equity,  as  it  was  money  paid  under  a  bond 
fide  mistake  of  law :  Rogers  v.  Ingham,  25  W.  B.  338, 
3  Ch.  D.  351 ;  In  re  Sharpe,  40  W.  B.  241,  at  p.  242, 
[1892]  1  Ch.  154,  at  p.  166;  Lindley  on  Companies 
(5th  ed.),  pp.  389,  390.  Holmes  v.  NewcasUe-upon-Tyne 
Freehold  Abattoir  Co.,  24  W.  B.  505,  1  Ch.  D.  682,  is 
not  in  point,  because  there  the  shareholder,  who  was 
the  plaintiff,  and  who  complained  of  the  payment  of 
the  company's  money  to  the  other  shareholders  as 
lUtra  vires  t  was  no  party  to  the  illegal  payment,  and 
therefore  the  rule  as  to  a  payment  made  under  a  mis- 
take of  law  not  being  recoverable  did  not  apply. 
That  distinction  was  pointed  out  by  this  court  in 
Blackburn  Building  Society  v.  Cwdiffe^  Brooks^ 
A  Co.,  34  W.  B.  Dig.  25,  29  Ch.  D.  902,  at  p.  910. 
Nor  does  the  common  law  principle,  that  money 
paid  by  one  person  to  another  at  the  implied  request 
of  a  third  person  can  be  recovered  from  that  third 


person,  apply  to  the  present  case,  because  this 
was  a  voluntary  and  not  a  compulsory  pay- 
ment    by     the     directors     to     the    shareholders. 


That  rule  is  exemplified  in  Bonner  v.  Tottenham 
Building  Society,  47  W.  B.  161,  [1899]  1  Q.  B.  161. 
In  accordance  with  that  principle,  if  an  executor 
pays  the  residue  to  th#  residuary  legatee  with  know- 
ledge of  a  debt,  and  he  is  afterward  obliged  to  pay 
the  debt,  he  cannot  call  upon  the  residuary  legatee 
to  refimd :  per  Cotton,  L. J.,  in  Whittaker  v.  Kershaw, 
39  W.  B.  22,  at  p.  24,  45  Ch.  D.  320,  at  p.  325. 
Even  if  the  obligation  of  the  directors  to  refund  the 
moneys  to  the  liquidator  is  to  be  looked  at,  which  is 
not  admitted,  the  payment  by  the  directors  to  the 
liquidator  was  not  m  relief  of  the  shareholders,  so  as 
to  bring  the  case  within  the  rule  stated  in  Bonner  ▼. 
Tottenham  Building  Society,  and  therefore  cannot  be 
said  to  have  been  made  at  the  shareholders'  request, 
inismuoh  as  the  liquidator  could  not  have   taken 
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proceediDgB  agaiDst  the  shareholdera  under  seciion  10 
of  the  Compauiee  (Winding-Qp)  Act,  1890.  That 
section  does  not  make  the  shareholders  liable  to  the 
liquidator. 

They  also  referred  to  Deering  ▼.  WincheUea,  2  Bos. 
A  P.  270;  Wye  Valley  BaUway  Co,  v.  Havm,  29 
W.  B.  177,  16  Ch.  D.  489. 

Meager f  for  the  plaintiffs.— It  was  argued  in  the 
court  helow*  that  the  directors  and  shareholders  were 
joint  tort-feasors,  and  that  there  was  no  right  of 
contribution  between  them.  The  doctrine  that  there 
is  no  contribution  between  joint  tort-feasors  does  not 
apply  to  a  breach  of  trust  committed  by  the  directors 
and  the  shareholders,  as  it  ia  not  a  case  of  tort  at  all : 
In  re  Exchange  Banking  Co.,  FlitcrofVa  case,  30 
W.  B.  695,  at  p.  697,  21  Ch.  D.  519,  at  p.  527. 
The  right  of  directors  to  recover  moneys  of  the 
company  paid  to  shareholders  is  recognized  in  In 
re  National  Funds  Assurance  Co.,  27  W.  B.  302, 
10  Ch.  D.  118;  In  re  Alexaiidra  Palace  Co,,  30 
W.  B.  771,  21  Ch.  D.  149;  In  re  Oxford  Building 
Society/,  35  W.  B.  116.  35  Ch.  D.  502;  and  Leeds 
EetaU  Co,  v.  SJiepherd,  36  W.  B.  322,  36  Oh.  D.  737  ; 
as  the  order  against  the  directors  was  in  each  case 
made  without  prejudice  to  their  rights  over  against 
the  shareholders.  In  re  Sharpe  does  not  affect  that 
question.  Secondly,  directors  are  in  some  cases 
trustees  for  the  shareholders,  and  having  improperly 
paid  troRt  money  to  the  cestuis  que  trust  can  recover  it 
back :  Ferguson  ▼.  Wilson,  15  W.  B.  80,  L.  B.  2  Ch. 
App.  77.  The  directors  in  the  present  case  were  acting 
as  trustees  for  the  shareholders.  Again,  the  directors 
were  trustees  of  the  money  for  the  company,  and 
the  shareholders  who  received  the  money  knowing 
that  it  was  part  of  the  capital  of  the  company  were 
constructive  trustees,  and  the  rule  in  equity  as  to 
indemnity  or  contribution  between  two  trustees 
applied:  Busstll  v.  Wakefield  WaUrworks  Co,,  23 
W.  B.  887,  at  p.  888,  L.  B.  20  Eq.  474,  at  p.  479. 

Witt,  Q,G,,  in  reply.— The  test  is  not  whether  the 
Bhateholder  is  a  constructive  trustee,  because  he  would 
be  equally  a  constructive  trustee  if  he  received  the 
money  in  ignorance  that  it  was  being  improperly 
dealt  with.  In  such  a  case  the  shareholder  is 
clearly  not  liable  to  refund  the  money. 

A.  L.  Smith,  LJ. — ^This  is  an  action  by  the 
directors  of  a  company  to  recover  the  sum  of  £35  15s. 
which  they  have  paid  to  the  defendant  as  a  share- 
hulder,  and  which  they  have  been  compelled  to  lefund 
to  the  liquidator  of  the  company  under  section  10  of 
the  Companies  (Winding-up^  Act,  1890.  Part  of  the 
capital  of  the  company  was  invested  in  the  steamship 
Prtmrost,  In  1894  the  steamship  was  lost,  and  the 
underwriters  paid  in  respect  thereof  the  sum  of 
£719  2s.  6d.  to  the  company.  This  sum  was 
admittedly  part  of  the  capital  of  the  company,  as  it 
repreaented  the  ship  which  had  been  lost.  fhe 
direotors  and  the  shareholders  seem  to  have  come  to 
the  oonclnsion  that  this  sum  was  not  wanted 
ae  capital,  and  they  agreed  to  distribute  it. 
The  shareholders  therefore  had  notice  that  they  were 
receiving  part  of  the  capital  of  the  company.  It  was 
not  a  case  in  which  the  shareholders  received  money 
of  the  company  in  ignorance  that  they  had  no  right 
to  receive  it.  Everything  would  have  been  in  proper 
furni  if  an  order  of  the  court  had  been  obtained  for 
tht>  redaction  of  the  capital  of  the  company,  but  no 
such  order  was  obtained.  The  company  then  got  into 
difficulties,  and  was  wound  up.  The  liquidator  dts 
covered  how  the  money  had  been  applied.  In  m> 
opinion  he  might  have  taken  proceetdings  agaiuot 
anyone  who  had,  with  notice,  received  any  porUun  of 
the  £719  2s.  6d.     As  the  shorter  and  more  convenient 


course  he  took  proceedings  against  the  directors  who 
had  received  the  money  and  distributed  it  among  the 
shareholders,  and  recovered  the  whole  sum  from  them. 
Thereupon  the  directors  sought  to  recover  from  each 
shareholder  the  money  received  by  him  which  they 
had  been  compelled  to  pay  to  the  liquidator.  For 
that  purpose  they  brought  an  action  in  the  county 
court  against  the  defendant  to  recover  the  sum  paid 
to  him,  and  they  recovered  judgment,  and  that  judg- 
ment was  upheld  by  the  Divisional  Court. 

It  is  necessary  to  consider  the  position  of  a  share- 
holder who  has  received  money  of  the  company  with 
notice  that  it  forms  part  of  the  company's  capital. 
It  seems  to  me  that  the  position  is  that  laid  down  by 
Sir  George  Jessel  in  Russell  v.  Wakefield  Waterworks 
Co,  The  money  of  the  company  is  a  trust  fund,  and 
a  person  taking  it  from  the  agents  of  the  company 
with  notice  that  it  is  being  applied  to  improper  pur- 
poses cannot  say  that  he  is  not  a  constructive  trustee. 
That  being  the  position  of  the  defendant,  I  must  now 
see  what  is  the  rule  in  equity  as  between  two  trustees 
who  are  both  guilty  of  a  breach  of  trust.  The  rule 
is  now  well  settied,  and  I  need  only  refer  to  a  late  case 
upon  the  subject :  Chillingworth  v.  Chambers,  44  W.  B. 
388,  [1896]  1  Ch.  685,  where  the  subject  was  fullv 
gone  into  by  Lindley  and  Kay,  L.JJ.,  and  by  myself. 
In  that  case  I  said  that  *'  as  l>etween  two  trustees  who 
are  in  pari  delicto,  the  one  who  has  made  good  a  loss 
occasioned  by  a  breach  of  trust  for  which  the  two  are 
jointiy  and  severally  liable  may  obtain  contribution 
to  that  loss  from  the  other."  The  case  cited  in 
support  of  that  proposition  is  Lingard  v.  Bromley, 
lYes.  &B.  114.  In  such  a  case  the  rule  as  to  there  being 
no  contribution  between  joint  tort-feasors  does  not 
apply.  In  the  present  case  the  defendant  received  his 
share  of  the  £719  28.  6d.  with  notice  that  it  formed 
part  of  the  capital  of  the  company.  He  thereby 
became  a  constructive  trustee,  and  according  to  the 
rule  in  equity  he  must  recoup  his  co-trustees,  who 
have  made  good  the  loss  occasioned  by  the  breach  of 
trust,  the  amount  received  by  him.  Upon  that  ground 
I  think  that  the  judgment  of  the  Divisional  Court  was 
right.  I  also  thmk  that  the  doctrine  stated  in  Bonner 
V.  Tottenham  Building  Society  applies  to  tJiis  case,  but  it 
is  not  necessary  to  decide  it,  as  I  rest  my  judgment 
on  the  ground  given  above. 

I  desire  to  add  this,  that  the  passage  in  Lindley  on 
Companies  (5th  ed.),  pp.  389,  390,  which  has  been 
relied  upon  by  the  defendant,  does  not  apply  where, 
as  in  this  CMe,  the  defendant  received  the  money 
with  notice,  nor  where  one  person  has  been  compelled 
by  process  of  law  to  pay  in  relief  of  another. 

Collins,  L.  J. — I  am  of  the  same  opinion.  When 
the  circumstances  of  the  case  are  understood,  it  be- 
comes clear  that  the  liquidator  of  the  company  could 
have  enforced  against  each  shareholder  repayment  of 
the  moneys  received  by  him.  That  he  could  have 
enforced  repayment  against  the  directors  to  whom 
the  whole  fund  had  originally  passed  lies  at  the  root 
of  the  matter.  Therefore  we  begin  the  discussion 
with  these  facts.  The  directors,  being  the  persons 
who  collected  and  distributed  the  fund,  were  liable 
to  the  liquidator.  The  persons  to  whom  they  dis- 
tributed it  were  also  liable  to  the  liquidator,  and  the 
directors  were  compelled  to  pay  to  the  liquidator  the 
whole  sum  so  distributed.  Furthermore,  that  pay- 
ment necessarily  operated  in  relief  of  the  liability  of 
the  shareholders.  Upon  these  facts— that  ia,  a  pa}- 
ment  by  compulsion  by  one  of  a  sum  for  which 
another  was  liable  to  the  same  person — there  arises 
by  implication  of  law  a  right  in  the  person  so  pacing 
to  be  recouped  by  the  person  in  whose  rehef  the 
payment  was  made.  Havmg  got  thooc  facts,  which 
entiUe   the   person    so    paying    to    indemnity    or 
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contribution,  what  is  the  answer  attempted  to 
be  set  up?  The  only  possible  answer  seems  to 
me  that  these  persons  are  joint  tort-feasors,  and 
that,  consequently,  there  is  no  right  of  indemnity  or 
c:>ntribation.  In  Betta  v.  OibbinSt  2  A.  &  E.  57, 
at  p.  74,  Lord  Denman,  in  dealing  with  the  case  of 
Mfrryweather  v.  Niocariy  8  T.  E.  186.  1  8m.  L.  C. 
(lOth  ed.),  383,  said  that  that  **  case  seems  to  me  to 
have  been  strained  beyond  what  the  decision  will 
bear.  The  present  case  is  an  exception  to  the  general 
role.  The  ^neral  role  is  that  between  wrongdoers 
there  is  neither  indemnity  nor  contribution;  the 
exception  is  where  the  act  is  not  dearly  illegal  in 
itself."  I  do  not  supi)OBe  for  one  moment  that  those 
who  dealt  with  this  money  thought  that  they  were 
actiog  illegally.  The  only  illegality  was  a  technical 
oue ;  the  act  was  ultra  vires.  It  has  been  held  over 
and  over  again  that  the  fact  that  money  is  paid  in 
breadi  of  trust  to  a  person  who  receives  it,  knowing 
it  to  be  paid  in  breach  of  trust,  does  not  constitute 
those  so  dealing  with  the  trust  money  joint 
tortfeasors.  Ghannell,  J.,  has  in  the  court  below 
dealt  with  that  point  and  with  the  line  of  oases 
relating  to  it,  and  there  is  also  the  case  of  In  re 
Exchange  BanJeing  Co,,  Flitcro/t*»  case,  where  Bacon, 
Y.O.,  held  that  in  such  a  case  there  is  no  tort  at  aH. 

That  disposes  of  the  case,  but  I  will  deal  with 
the  point  whether  there  is  a  trust  in  this  matter. 
The  only  bearing  this  has  is  for  the  purpose 
of  establishing  t^t  the  person  who  reoeived  the 
money  reoeivra.  it  in  such  circumstances  as  made  it 
capable  of  beiog  recovered  back.  If  the  money  were 
paid  to  the  shareholder  unearmarked  in  such  a  manner 
that  the  liquidator  could  not  claim  it  as  mooey 
had  and  received  to  his  use,  the  chain  of  oonseou- 
tion  out  of  which  the  right  to  indemnity  arises 
would  be  broken.  UnleBS  the  payment  by  the  person 
claiming  the  indemnity  is  made  in  relief  of  the  person 
against  whom  the  indemnity  is  claimed,  the  claim  for 
indemnity  is  gone.  Therefore  it  must  be  shown  that 
the  liquidator  was  entitled  to  sue  the  shareholder. 
That  is  established  if  the  Uquidator  can  follow  the 
money.  That  is  so  in  the  present  case,  because  the 
shareholder  received  the  money  with  notice,  from 
which,  if  he  knew  his  law,  he  must  have  known  that 
the  directors  had  no  right  to  pay  it  to  him.  The 
liquidator  therefore  could  follow  the  money,  and  the 
whole  chain  of  consecution  is  thus  established.  The 
payment  by  the  directors  to  the  liquidator  was  in 
relief  of  the  existing  liability  of  the  shareholders,  and 
it  was  a  payment  which  the  directors  were  compelled 
to  make.  Therefore,  both  at  common  law  and  on  the 
general  rules  of  equity,  a  right  to  indemnity  is  estab- 
lished, and  that  right  is  not  affected  by  any  question 
of  joint  tort-feasors. 

Vaughan  WiLLLUca,  L.  J.  •—  I  am  of  the  same 
opiuion.  In  my  opinion  the  doctrine  under  which 
one  who  has  made  a  voluntary  payment  cannot 
recover  the  sum  so  paid  has  no  sort  of  application  in 
the  present  case,  for  the  foUowing  reason.  The 
money  which  was  paid  by  the  directors  and  which  is 
now  sought  to  be  recovered  from  the  defendant  by 
those  who  paid  it  was  not  money  voluntarily  pai'l,  but 
money  paid  under  compulsion,  as  pointed  out  by  Collins, 
L.J.  In  that  state  of  things  prima  facie  the  doctrine 
applies  which  may  be  shortly  stated  thus :  Where 
two  persons  are  equally  liable  to  be  sued  by  another, 
and  one  of  those  persons  is  sued  and  has  to  pay,  it 
follows  that  the  !  person  so  paying  will  have  a  right 
over  against  the  otiier  person  liable,  which  right  over 
will  be  measured  by  the  benefit  which  that  other  has 
received.  It  may  sometimes  be  a  right  to  indemnity, 
it  may  sometimes  be  a  right  to  contribution.  In  each 
case  the  principle  is  the  same.    That  seems  to  me  to 


be  the  doctrine  of  Bonner  v.  Tottenham  Building 
Society,  a  doctrine  which  is  applicable  at  common  law 
and  in  equity.  Why  should  not  that  docttioe  apply 
to  the  present  case  P  It  is  said  that  it  does  not  apply 
because  there  is  no  right  of  oontributiou  or  indemnity 
between  joint  tort-feasors.  That  objection  cannot  be 
successfully  urged  here  because  the  directors  who 
XMud  and  the  shareholders  who  reoeived  the  money 
were  not  joint  tort-feasors  within  the  meaning  of  the 
rule  laid  down  in  Merryweather  v.  Nixan. 

This  does  not  seem  to  me  to  be  a  case  in  which 
the  parties  were  guilty  of  any  fraudulent  act. 
The  directors  merely  made  a  wrongful  distribution  of 
the  capital  of  the  company  among  the  shareholders  in 
circumstances  which  gave  rise  to  the  legal  presumption 
that  they  were  both  aware  of  the  illegality  of  the  act. 
That  does  not  make  it  a  tort. 

Appeal  diimiaeed. 

Solicitors  for  the  plaintiffs,  Evans,  Richards,  <& 
Marriott,  for  J,  R,  Richards,  Sv^ansea. 

Solicitor  for  the  defendant,  F.  Da  Bois* 


From  Q.  B.  Div.  (Bkcy.)    i 
(Lindley,  M.E.,  Jeune,  P.,  [         Oct.  27  ;  Nov.  10. 
and  Bomer,  L.J.)         ) 

In  re  Roberts. 
Ex  parte  The  Debtor,  (a.) 

Bankruptcy  —  Property  vesting  in  trustee  —  Exception 
of  personal  earnings  limited  to  xoliaJt  is  necessary  for 
support  of  bankrupt  and  his  wife  and  family  ^Bank- 
ruptcy Act,  1883  (46  ik  47  Vict.  c.  52),  s.  44. 
Section  44  of  the  Bankruptcy  Act,  1883,  which  vests 
all  the  bankrupt's  property  in  the  trustee,  is  subject  to  aa 
implied  exception  of  such  personal  earnings  of  tJie  bank- 
rupt  as  are  necessary  to  support  him  and  his  wife  and 
family.    Personal  earnings  beyond  the  amount  required 
for  this  purpose  vest  in  the  trustee  under  section  44. 

Appeal  from  Wright,  J.,  in  bankruptcy. 

The  debtor,  John  Boberts,  the  celebrated  billiard 
player,  was  adjudicated  banlmipt  in  April,  1898. 

On  the  5th  of  October,  1898,  an  agreement  was 
made  between  the  debtor  and  the  BensoUne  Mana- 
facturiog  Go.  (Limited),  by  which  the  company 
agreed  to  supply  the  debtor  every  year  with  2,000 
billiard  balls,  he  on  his  part  agreeing  not  to  play 
billiards  in  public  (except  in  genuine  championship 
matches)  with  any  balls  except  those  made  by  the 
company.  It  was  stated  that  the  balls  were  of  the 
value  of  about  6s.  each. 

On  the  24Th  of  July,  1899,  Wright,  J.,  sitting  in 
banbruptcy,  made  an  order  that  the  debtor  should 
deliver  to  his  trustee  all  billiard  balls,  up  to  the  value 
of  £200,  which  were  in  his  possession  on  the  1st  of 
May,  1899.  It  was  stated  that  the  balls  in  the 
debtor's  possession  were  worth  £70  or  £80. 

The  debtor  appealed  against  the  order. 

Tindal  Atkinson,  Q,C.,  and  F.  Cooper  Willis,  for 
the  appeal,  referred  to  sections  44,  53  of  the 
Bankruptcy  Act,  1883 ;  In  re  Oraydon,  4  W.  B.  495, 
[1896]  1  Q.  B.  417 ;  Williams  on  Bankruptcy  (7th  ed.), 
p.  197 ;  In  re  Shine,  40  W.  B.  386,  [1892]  1  Q.  B. 
522 ;  Williams  v.  Chambers,  10  Q.  B.  337,  at  p.  344 ; 
Wadling  v.  Oliphant,  24  W.  B.  246,  1  Q.  B.  I).  145 ; 
Chippendall  v.  Tomlinson,  4  Dongl.  318,  Oooke's 
Bankrupt  Laws  (8th  ed.),  428,  7  East  57n ;  Ex  parte 
Benwell,  In  re  Button,  33  W.  B.  242,  14  Q.  B.  D.  301. 

(a.)  Beportedby  B.  G.  Magkenzis,  Esq.,  Barrister- 
at-Law. 
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CoTJKT  OF  Appeal. 


In  bb  Roberts.— Thomas  v.  Butters. 


Court  of  Appeal. 


Uerhert  Reed,  Q*C.,  And  Eolloway,  for  the  trustee, 
referred  to  Emden  v.  CarU,  30  W.  B.  17,  19  Ch.  D. 
.  311 ;  7n  re  Hawkina,  40  W.  R.  484,  [1892]  1  Q.  B. 
890;  In  re  Roger$,  [1894]  1  Q.  B.  425;  Mercer  v. 
Vana  CoUna,  67  L.  J.  Q.  B.  424,  4  Manaon  363,  46 
W.  B.  Dig.  13 ;   and  Herbert  v.  Sayer,  o  Q.  B.  965. 

TiruUU  A^mon,  Q,C,,  replied. 

Cur,  adv,  vulU 

Nov.  10.— LiNDLET,  M.B.,  read  the  judgment  of 
the  court.  His  lordship  stated  the  facts,  and  pro- 
ceeded :  The  trustee  claims  these  billiard  balls  undf  r 
section  44  of  the  Baokruptcy  Act,  1883.  Mr.  Boberts 
contends  that  he  is  entitled  to  retain  them  upon  the 
ground  that  they  are  his  personal  earnings,  and  are 
therefore  excepted  from  the  operation  of  that  section. 
The  alleged  exception  is  not  to  be  found  in  the  Act 
itself,  but  is  said  to  be  an  implied  exception  based 
iipoo  a  loDg  series  of  authorities,  and  well  recognized 
for  the  last  hundred  years.  On  looking  into  these 
authorities  we  are  of  opinion  that  they  have  no 
(piJication  to  the  present  case. 

The  exception  is  based  upon  the  case  of  Chippendall 
V.  Tomlinton,  decided  in  1785.  In  that  case  a  solicitor 
who  had  become  bankrupt  brought  an  action  for  pro- 
fessional services  rendered  by  him  after  his  bank- 
roptcy.  His  assignees  made  no  objection,  and  made 
no  cliiim  to  the  money  which  he  sought  to  recover, 
and  it  was  held  that  under  these  circumstances  the 
haiiki  uptcy  of  the  plaintiff  was  no  bar  to  the  action. 
That  was  the  only  point  really  decided.  Lord  Mans- 
field ndd :  *'  The  only  question  is  whether  the  assignees 
of  a  bankrupt  are  entitled  to  the  profits  arising  from 
his  personal  labour.  The  assignees  cannot  let  out  the 
bankrupt ;  they  cannot  contract  for  his  labour." 
Attempts  have  been  made  to  establish  on  the 
foundation  of  these  statements  the  doctrine  that 
whatever  a  bankrupt  earns  by  his  personal  labour 
or  ability  after  the  bankruptcy  belongs  to  him. 
Chippendall  v.  Tomlinaon  is  not  an  authority  for  any 
such  prox>osition,  and  both  BuUer,  J.,  and,  according 
to  a  note  in  Douglas,  Lord  Mansfield  also,  stated  that 
if  a  bankrupt  acquired  a  large  sum  of  money  or  con- 
siderable effects  these  would  undoubtedly  belong  to 
his  assignees.  So  also  said  Lord  Alvanley  in  Hease  v. 
Stevenaon,  3  Bos.  &  P.  565,  in  which  it  was  held  that 
a  patent  acquired  by  a  bankrupt  after  his  bankruptcy 
passed  to  his  assignees.  Lord  Alvanley 's  observations 
on  pp.  577-8  appear  to  us  to  represent  the  true 
doctiine  on  this  subject.  It  may  be  that  a  bankrupt's 
trustee  cannot  maintain  an  action  for  money  earned 
by  the  bankrupt  since  his  bankruptcy  by  his  personal 
exertions  if  such  money  is  required  by  him  for 
his  support  and  maintenance :  see  Williama  v. 
Chambers  (the  pleadings  in  which,  however, 
alleged  promises  to  pay  to  the  assignees  for  work 
done  by  the  bankrupt).  The  Bankruptcy  Act  of  1883, 
like  its  predecessors,  excepts  a  bankrupt's  tools,  and 
oontem^tee  the  acquisition  of  future  property  by  a 
bankrupt,  and  he  must  live  to  use  his  toois  and  to 
acquire  each  property.  The  present  Act,  like  previous 
Bankruptcy  Acts,  must  be  construed  so  as  to  enable 
him  to  do  this ;  and  the  language  of  section  44,  dear 
and  express  as  it  is,  must  not,  therefore,  be  taken  so 
literally  as  to  df-prive  the  bankrupt  of  those  fruits  of 
his  personal  exertions  which  are  necessary  to  enable 
him  to  live.  But,  on  the  other  hand,  tiie  necessity  is 
the  limit  of  the  exception. 

This  is  in  entire  accordance  with  modem  deci- 
sions :  Mercer  v.  Vana  Coliua ;  see  In  re  Oraydon, 
Wadling  v,  Oliphant,  Emden  v.  Carte,  Ex  parte 
Benwell  does  not  conflict  with  other  oases.  That 
case  turned  entirely  on  section  53,  and  is  only  an 
authoritT  for  the  proposition  that  a  prospective  order 
cannot  be  made  impounding  the  future   personal 


earnings  of  a  bankrupt.  Similar  observations  apply 
to  In  re  Shine,  These  cases  are  no  authority  for  the 
proposition  that  property  of  a  bankrupt  acquired  by 
his  personal  exertions  since  his  bankruptcy,  and  not 
wanted  for  his  present  support,  does  not  belong  to 
his  trustee.  No  such  doctrine  can  be  maintained  in 
face  of  section  44.  After  bankruptcy,  and  before  his 
discharge,  whatever  property  a  bankrupt  acquires 
belongs  to  his  trustee,  save  only  what  is  necessary 
for  hu  support.  He  may  sue  for  and  recover  his 
earnings  if  his  trustee  does  not  interfere;  but  what 
he  recovers  he  recovers  for  the  benefit  of  his  creditors, 
except  to  the  extent  necessary  to  support  himself  and 
his  wife  and  family.  The  exception  seems  to  include 
them. 

In  this  case  we  have  not  to  consider  the  right  of 
the  trustee  to  sue  a  stranger  for  money  payable  to 
the  bankrupt,  for  the  bankrupt  has  in  his  own 
possession  the  property  ordered  to  be  delivered  up. 
Moreover,  that  property  is  not  wanted  for  the  bank- 
rupt's support;  he  can,  and  does,  support  himself 
without  it.  Even  if,  therefore,  the  billiard  bBtlls  can 
be  regarded  as  obtained  by  the  personal  exertions  of 
the  bankrupt,  the  order  for  their  delivery  to  the 
trustee  would  be  quite  right.  This  being  so  it  is 
necessary  to  consider  whether  the  billiard  balls  can 
be  properly  regarded  as  personal  earnings.  They  are 
delivered  to  the  bankrupt  under  an  agreement  which 
imposes  no  obligation  on  him  to  play  billiards  or 
otherwise  exert  himself.  AH  he  undertakes  to  do  is 
not  to  play  in  public  (except  in  genuine  championship 
matches)  with  any  billiai^  balls  except  those  made 
by  the  Benzoline  Co.  The  ag^ement  is  no  doubt 
btised  on  the  assumption  that  Boberts  will  play 
billiards  in  public;  but,  after  all,  its  object  is  to 
advertise  the  company's  balls ;  and  as  Boberts  need 
not  play  at  all,  or  otherwise  exert  himself,  it  is  not 
easy  to  see  how  the  case  can  be  brought  within  the 
exception,  even  if  it  were  wider  than  upon  examina- 
tion it  turns  out  to  be. 

The  appeal  must  be  dismissed. 

Appeal  diamiaaed. 

Solicitors,  Letta  Brothera ;  Boacoe  A  Ilincka, 


From  Chan.  Div.         1 

(Lindley,  M.B.,  Jeune,  P.,  > 

and  Bomer,  L.J.)         J 


Nov.  1. 


Thomas  v.  Sutte&s.  (a.) 

Local  government — County  council — Bye-law — Betting 
--Local  Government  Act,  1888  (61  &  52  Vict,  c.  41). 
a,  16— Municipal  Corporationa  Act,  1882  (45  <fc  4f) 
Vict  c.  50),  a,  23 —Metropolitan  Streeta  Act,  1867  (30 
cfe  31  Vict.  c.  134),  «.  23. 

A  bye-law  that  "  No  peraon  ahall  frequent  or  use  any 
atreet  or  other  public  place,  on  behalf  either  of  himaelf  or 
any  other  peraon,  for  the  purpoae  of  bookmaking,  or 
betting,  or  wagering,  or  agreeing  to  bet  or  wager  with 
any  peraon,  or  paying,  or  receiving,  or  aettling  beta,**  ia 
a  byc'lawfor  the  good  government  of  the  district,  and  ia 
valid  under  a  ataiutory  power  for  the  local  authority  to 
make  bye-lawa  for  the  good  government  of  the  district. 
Nor  ia  auch  a  bye-law  repugnant  to  section  23  of  the 
Metropolitan  Streets  Act,  1867,  which  prohibits  three  or 
more  peraona  assembling  together  in  a  atreet  for  the 
purpoae  of  betting. 

White  V.  Morley.  47  IF.  R.  583,  [1899]  2  Q.  B.  34, 
approved. 

(a.)  Beported  by  J.  I.  STinLmo,  Esq.,  Barrister- 
at-Law. 
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CouKT  OF  Appeal. 


Thomas  v,  Suttebs, 


Court  of  Appeal. 


This  wspS  An  Hppeal  against  a  deoision  of  Kekewioh, 
J,  The  real  qaestion  iiiTolved  was  whether  a  bye- 
law  of  the  liODdon  Goonty  Council,  prohibiting  street 
betting,  was  valid  or  not.  The  bye-law  in  question 
came  into  force  on  the  let  of  October,  1898,  and  it 
provides  that ' '  no  person  shall  frequent  and  use  any 
street  or  other  public  place,  on  behalf  either  of  him- 
self or  of  any  other  person,  for  the  purpose  of 
bookmaking,  or  betting,  or  wagering,  or  agreeing  to 
bet  or  wager  with  any  person,  or  paying,  or  receiv- 
ing, or  settling  bets."  The  point  was  raised  iu  the 
present  case  in  a  peculiar  way.  The  plaintiff  claimed 
the  dissolution  of  a  partnership  between  himself  and 
the  defendant,  and  tiie  taking  of  the  usual  accounts. 
The  defence  was  that  the  principal  business  of  the 
partnership,  and  for  the  carrying  on  of  which  it  was 
formed,  consisted  of  betting  transactions  in  streets 
and  public  places  within  the  County  of  London,  and 
that  in  the  course  of  that  business  both  the  plaintiff 
and  the  defendant  necessarily  frequented  and  used  the 
said  streets  and  public  places  for  the  purpose  of 
bettiog  and  of  paying  and  receiving  of  payments  of 
bets.  In  these  cin;umstaQC€s  the  defendant  submitted 
that  by  reason  of  the  bye-law  the  partnership  was 
illegal,  and  that  the  plaintiff  was  not  entitled  to 
maintain  the  action.  In  answer  to  this  the  plaintiff 
contended  that  the  bye-law  was  invalid. 

Kekewich,  J.,  foUowiug  White  v.  Morley,41  W.  E. 
683,  [1899]  2  Q.  B.  34,  held  that  the  bye-law  was 
valid. 

The  plaintiff  appealed. 

Section  23  of  the  Municipal  Corporations  Act, 
1882,  which,  by  section  16  of  the  Local  Govern- 
ment Act,  1888,  is  made  applicable  to  county 
councils,  provides  that  **  the  council  (of  a  borough) 
may  from  time  to  time  make  such  bye-laws  as  to 
them  seem  meet  for  the  good  rule  and  govern- 
ment of  the  borough."  The  bye- law  in  question 
pur{)orted  to  be  made  under  these  sections. 

StutfieU  {Joseph  Walton,  Q.C,  with  him),  for  the 
appeal. — This  bye-law  is  too  wide.  Its  application 
must  be  limitf'd  to  caees  which  are  necessary  for  the 
gOv)d  government  of  the  county.  I  admit  that 
White  V.  Morley  is  against  me,  but  that  decision  is 
contrary  to  the  foUowing  series  of  oases  which 
go  to  show  that  a  bye-law  cannot  be  made 
to  rrgulate  moral  conduct,  under  a  power  to 
make  bye-laws  for  good  government:  Calder  and 
Hthhh  Navigation  Co,  v.  Pilling,  14  M.  &  W.  74; 
Macrionald  v.  Lochrane,  51  J.  P.  629;  Heap  v.  Burnley 
Sanitary  Authority,  32  W.  R.  661.  12  Q  B.  D.  617  ; 
Johnson  v.  Mayor  of  Croydon,  16  Q.  B.  D.  708,  34 
W.  K.  Dig.  129 ;  Strickland  v.  Hayes,  44  W.  K.  398, 
[1896]  I  Q.  B.  290.  This  bye-law  really  creates  a 
new  offence,  and  is  bad  on  that  ground.  The  question 
of  street  betting  is  dealt  with  by  30  &  31  Vict.  c.  22, 
s.  23,  and  this  bye-law  must  be  h^^ld  to  be  repugnant 
to  that :  Burnett  v.  Berry,  44  W.  E.  612.  [1896]  1 
Q.  B.  641 ;  and  Kruse  v.  Johnson,  46  W.  B.  630,  [1898] 
2  Q,  B.  91. 

A,  T,  Lawrence,  Q,C,,  and  Cautley,  for  the  re- 
spondent, were  not  called  upon. 

LiNDLEY,  M.R.  — I  do  not  think  this  case 
presents  any  difficulty  at  all.  I  aRree  with  Mr. 
Stutfield  that  in  considering  the  validity  of  any  bye- 
law,  we  must  look  to  the  power  which  exists  to  make 
it.  The  power  here  to  make  the  bye-law  in  question 
is  conferred  by  the  23rd  section  of  the  Municipal 
Corporatinrs  Act,  1882,  which  says  that  the  council 
of  a  borough  **  may  from  time  to  time  make  such  bye- 
laws  as  to  them  seem  meet  for  the  good  rule  and 
povemutent  of  th«<  borough."  Now,  th»i  power  which 
u  conferred  on  the  borough  oonnoil  is  conferred  upon 


the  county  council  by  the  Local  Qovemment  Act, 
1888,  s.  16.  I  need  not  read  that.  It  simply  gives 
them  the  same  power  in  their  district  that  the 
borough  council  has  in  theirs.  Therefore  I  come  back 
to  the  law-giving  power  which  is  to  be  traced  to  and 
depends  upon  the  true  constraction  of  section  23  of 
the  Municipal  Corporations  Act,  1882. 

Noir  I  cannot  conceive  any  reason  why  we  should 
limit  that  language,  why  we  should  not  give  it  full 
effect.  If  authority  is  wanted  for  so  construing  tbat 
section  and  similar  sections,  we  have  it  in  the  case  of 
Kruse  v.  Johnson,  to  which  Mr.  Stutfield  has  referred. 

Now,  when  we  come  to  look  at  that,  what  is  there 
in  the  bye-law  which  can  be  said  to  be  unreasonable 
or  objectionable,  having  regard  to  the  very  wide 
power  of  making  bye-laws  which  is  conferred  by 
section  23  of  the  Act  of  1882  P  It  is  a  bye-law,  one 
of  a  set  made  by  the  London  County  Council  for  thn 
good  rule  and  government  of  the  County  of  London. 
Under  that  section  they  may  make  any  such  bye-laws 
as  to  them  may  seem  meet  for  that  purpose. 

They  see  meet  to  make  this  bye-law  about  betting. 
[His  lordship  read  the  bye-law,  and  continued :]  Now, 
the  governing  and  important  words  there  are'*  freqaent 
and  use"  and  ''for  the  purpose."  That  does  not 
prevent  two  people  walking  down  the  street,  from 
either  making  a  bet  or  paving  one.  If  they 
choose  to  amuse  themselves  in  that  way  they  can  do 
it  so  far  as  I  can  see.  But  they  shall  not  frequent 
or  use  the  street  for  the  purpose.  That  is  the 
bye-law. 

Now,  it  is  said  there  is  something  imreasonable  in 
that.  As  regards  the  authorities  the  cases  of  Burnett  v. 
Berry  and  White  v.  Morley  are  in  favour  of  this 
bye-law,  and  we  are  asked  to  overrule  them.  Why 
should  we?  There  is  no  reason  to  my  mind  that 
can  be  urged.  Mr.  Stutfield  has  done  the  best  he 
could,  but  when  you  come  to  examine  his  reasons 
they  are  reduced  tx>  this,  that  the  decision,  which 
I  took  part  in,  of  Strickland  v.  Hayes  goes  the  whole 
length  of  his  argument.  He  very  ingeniously  puta 
it  in  this  way.  He  says  there  is  an  Act  of  Parlia- 
ment here— viz.,  the  Metropolis  Streets  Act,  1867, 
which  deals  with  betting  in  streets,  and  as  Parlia- 
ment has  directed  its  attention  to  betting  in  streets 
and  regulated  that  in  the  mode  in  which  Parliament 
thought  best,  there  ought  to  be  no  further  bye-law 
upon  it.  except  one  possibly  to  better  carry  that  our^ 
There  is  something  in  that  argument,  and  in  the  case 
of  Strickland  v.  Hayes  I  thought  a  good  deal  turned 
upon  it.  Although  I  have  not  the  slightest  doubt 
now,  as  I  had  not  then,  that  the  bye- law  there  in 
question  was  hopelessly  bad,  it  struck  me  it  was 
necessary  to  consider  whether  it  might  not  be 
amended,  and  if  amended,  whether  it  would  be  good ; 
and  the  reason  I  came  to  the  conclusion  that  if 
amended  it  would  be  bad  was  this,  that  there  it  did 
deal  precisely  with  a  matter  with  which  Parliament 
had  dealt  in  an  Act  of  Parliament  addressed  to  the 
very  same  thing,  and  I  gave  my  decision  on  that 
reason  so  far  as  the  amended  bye-law  went. 

Bat  the  difference  between  that  case  and  this  is 
obvious  enough  to  my  mind.  In  inserting  section  23 
in  the  Metropolitan  Streets  Act,  1867,  one  sees  what 
Parliament  was  aiming  at.  It  was  not  aiming  at 
betting  at  all.  It  was  aiming  at  street  traffic.  The 
whole  object  of  the  Act  is  to  regulate  the  traffic  in  the 
metropolis,  that  is  the  whole  purpose  of  the  Act.  It 
in  very  true  that  the  Legislature  has  put  in  section  23, 
and  with  reference  to  the  traffic  has  said,  "that 
three  people  assembling  for  betting  shall  be  deemed 
to  be  obstructing  the  street."  That  is  the  only 
point  that  Mr.  Stutfield  has.  I  decline  to  stretch 
cr  extend  the  case  of  Strickland  v.  Hayes,  which 
I    think    was   perfectly   right,    to   the   length    of 
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holding  that  because  there  is  a  regnlatioii  of 
that  kind  in  a  traffic  Act,  therefore  the  county 
conncU  have  no  power  to  regulate  the  f>treet4  with 
reference  to  another  matter— viz.,  betting  without 
obstruction.  It  strikes  me  there  is  nothing  in  the 
point  at  all;  and  taking  the  whole  case  it  appears 
to  roe  that  it  would  be  going  a  great  deal  too 
far  to  say  that  this  is  not  and  cannot  reasonably 
he  construed  as  a  bye-law  for  the  good  rule  and 
gOTomment  of  the  borough.  The  county  council 
have  ample  power  to  say  that  in  their  opinion  it  is, 
and  unless  there  is  some  good  reason  to  the  contrary, 
uoless  there  is  some  clear  excess  of  the  jurisdiction,  we 
ought  rather  to  uphold  than  to  invalidate  the  bye- 
law.  I  think  the  bye-law  is  perfectly  good  and  the 
appeal  must  be  dismissed,  and  dismissed  with  costs. 

JsxTNE,  P. — I  agrre,  though  I  confess  I  thought 
this  matter  was  entirely  governed  by  several  decisions 
of  late  years  and  that  the  ghost  of  these  objections  to 
bye-laws  was  by  this  time  fairly  laid.  We  have  had 
to-day  put  very  forcibly,  not  for  the  first  time,  an 
objection  of  the  kind  which  has  been  dealt  with  over 
and  over  again. 

In  the  fint  place  it  is  said  that  this  bye-law  is  too 
wide,  or  rather,  deals  with  matters  outside  the  powers 
of  the  county  council,  because  their  powers  are 
limited  to  making  bye-laws  for  the  good  rule  and 
government  of  the  borough,  and  this  is  a  matter 
which  goes  outside  the  good  rule  and  government  of 
the  borough,  a  matter  which  it  is  suggested  rather 
deals  with  the  morals  of  the  community  than  the 
actual  management  and  government  of  the  borough. 
I  do  not  feel  certain  that  even  in  the  narrower  sense 
this  bye-law  ia  not  perfeotly  justifiable  (quite  apart 
from  any  question  of  the  morality  of  the  inhabitants 
or  the  respectability  of  the  place)  on  the  ground  that 
it  deals  with  matters  which  may  cause  annoyance  or 
obstruction  ;  but  for  myself  I  confess  I  should  not 
shrirtk  from  saying  that  I  cannot  take  any  such 
limited  view  of  the  power  of  the  county  council. 

A  case  like  that  of  Colder  v.  Hebble  Navigation  Co, 
appears  to  me  to  be  wholly  different.  I  quite  agree 
a  navigation  company  has  powers  given  it  to  make 
bye-laws  for  the  good  managemeat  of  their  canal, 
that  is,  matters  which  relate  to  the  supply  of  water 
and  so  forth,  and  which  do  not  relate  to  the  question 
of  the  morality  or  good  behaviour  of  the  persons 
who  use  it.  That  is  outside  their  functions.  That 
is  a  matter  of  the  general  law  and  not  a  matter 
for  the  canal  company,  whose  business  it  is  to  keep 
their  canal  going  and  not  to  provide  for  the  good 
behaviour  or  morals  of  the  persons  who  use  it,  or 
matters  of  that  kind.  In  the  case  of  a  mundpality 
dealina;  with  the  good  order  of  their  streets  the  power  to 
make  Sye-laws  appears  to  me  to  go  far  beyond  that. 
I  should  hesitate  long  before  I  said  that  a  municipality 
had  not  a  perfect  right,  and  indeed  a  duty,  to  deal 
with  matters  which  affect  the  respectability  and  moral 
conduct  of  the  persons  in  their  streets — of  course  in 
BO  far  as  they  are  matters  of  public  interest  and 
affectiog^  persons  who  use  the  streets. 

Then  it  is  said  that  Parliament  has  already  dealt 
with  this  matter  and  dealt  with  it  in  such  a  way  that 
the  bye-laws  ought  not  to  deal  with  it  again.  I  quite 
agree  if  you  had  a  case  of  difference  between  the  bye- 
laws  and  the  Act—I  mean  if  a  bye-law  decided  some- 
thing to  be  legal  which  the  public  law  declared  to  be 
illegal,  or  vice  verad — ^you  might  well  say  that  that 
bye-law  bad  no  right  to  set  itself  up  against  an  Act 
of  Parliament  in  that  sense ;  but  there  is  nothing  of 
that  kind  in  this  instance.*  It  is  an  Act  of  Parliament, 
as  the  Master  of  the  Bolls  has  just  pointed  out, 
dealing  with  traffic  regulation,  which  provides  that 
no  more  than  three  persons  shall  assemble  together 


for  betting  in  a  street  so  as  to  cause  obstruction. 
That  is  a  provision  intended  solely  for  the  purpose  of 
keeping  the  streets  clear  and  nothing  else. 

It  may  be  that  the  bye-law  goes  beyond  that, 
but  I  cannot  see  myself  any  objection  to  the  bye- 
law  even  if  it  does  go  somewhat  beyond  an  Act  of 
Parliament.  An  Act  of  Parliament  speaking  for  the 
whole  country,  renders  certain  things  illegal.  It  does 
not  at  all  follow  that  a  bye-law,  speaking  for  a 
particular  locality,  may  not  make  some  more  stringent 
regulations  with  the  same  object.  That  appears  to 
me  to  be  perfectly  within  the  competency  of  the 
borough.  On  the  contrary,  where  you  find  an  Act 
of  Parliament  has  made  provision  forbidding  certain 
Acts  to  be  done  in  certain  places,  it  seems  to  me  to 
be  perfectly  consistent  with  that,  that  a  municipality 
with  regard  to  their  particular  locality  should  go  some- 
what beyond  the  Act  of  Parliamf  nt,  not  affecting  the 
spirit,  but  carrying  out  its  spirit  and  providing  regula- 
tions somewhat  wider  than  those  found  in  the^  Act  of 
Parliament.  That  is  what  has  happened  in  this  case, 
because  the  Act  of  Parliament  has  forbidden  the 
assembling  togetiier  of  people  in  the  streets  for  the 
purposes  of  betting,  while  the  municipality,  actiug 
m  the  same  spirit  as  that  regulation  but  no  doubt 
going  somewhat  further,  have  provided  that  persons 
shall  not  frequent  or  use  the  public  streets  for  the 
purposes  of  betting  or  matters  connected  with 
betting. 

That  is  a  matter  which  has  been  dealt  with  by  more 
than  one  authority,  but  I  refer  especially  on  these 
points  to  the  decision  of  Darling,  J.,  in  White  v. 
Morley,  and  I  desire  only  to  express  my  acquiescence 
in  his  opinion  on  this  point  without  occupying  time 
by  reading  it. 

Now,  Mr.  Stutfield  has  faUen  back  on  an  objection 
which  I  think  also  has  been  disposed  of  by  previous 
decisions.  He  has  said  that  the  bye-law  is  too  wide, 
unless  it  contains  some  words  in  effect  saying  that  a 
nuisance  or  annoyance  is  caused  by  the  particular  act 
prohibited.  Now  that  was  exactly  the  matter  which 
had  to  be  dealt  with  in  the  case  of  Kruee  v.  Johnson. 
That  was  a  case  of  music,  and  the  whole  objection  in 
that  case  was  that  there  were  no  such  limiting  words 
as  Mr.  Stutfield  insisted  there  must  be.  It  was  said 
that  you  oould  not  by  a  bye-law  prohibit  music 
altogether,  even  if  some  persons  took  objection, 
and  therefore  you  must  have  some  such  words 
as,  *'if  a  nuisance  or  annoyance  is  caused 
thereby."  For  my  own  part  it  seemed  to  me 
sufficient  in  that  case  to  say  uiat  the  fact  that  it  was 
required  that  persons  should  complain,  was  evidence 
that  to  that  person,  at  any  rate,  annoyance  would  be 
caused.  But  I  might  have  gone  farther,  and  I  am  not 
sure  that  I  did  not  go  furSier,  for  I  find  I  said :  *'  It 
is  never  necessary  to  give  evidence  of  actual  annoy- 
ance. It  is  enough  if  the  circumstances  render 
annoyance  certain  or  even  probable."  Now,  I  desire 
to  repeat  that  language.  I  will  not  quote  the 
authorities  which  I  oit^  then  and  which  appear  to 
me  to  bear  out  that  rule,  but,  dealing  with  this  case, 
it  appears  to  me  sufficient  to  say  that  to  consider  that 
if  persons  assemble  in  a  street  for  betting  it  is  certain 
or  probable  that  annoyance  will  be  caused  is  a  reason- 
able view  to  be  taken.  And  it  is  not  unreasonable 
for  a  municipality  to  pass  a  bye-law  forbidding  public 
betting  in  the  streets  without  any  provision  that 
actual  anno3rance  should  be  caused ;  for  this  reason, 
that  the  thing  in  itself  is  such  that  it  is  highly 
probable — nay,  almost  certain,  that  annoyance  will  be 
caused.  That  is  sufficient  to  justify  a  bye-law  which 
prohibits  a  thing  from  wluch  annoyance  is  very 
probable  and  almost  certein  to  follow.  For  these 
reasons  I  am  of  opinion  that  the  previous  authorities, 
Burnett  v.  Berry  and.  White  y%  Morley,  ware  cases 
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whioh  were  quite  rightly  decided  and  decided  for  the 
right  rnasons.  I  think,  therefore,  Kekewich,  J.,  was 
perfectly  right  in  not  only  following  those  cases,  but 
in  expressing  approval  of  them. 

KoMEB,  L.J. — Under  the  Act  in  question  I  think 
that  a  local  authority  may  make  a  bye-law  to  prevent 
its  public  streets  or  places  from  being  habitually  used, 
not  in  the  ordinary  way  for  the  purpose  of  passing  to 
and  fro,  but  for  the  purpose  of  carrying  out  transac- 
tions which,  though  they  may  not  be  illegal  in 
themselves,  tend  against  the  morality  of  the  locality 
and  the  welfare  of  its  inhabitants,  and  on  tiiis  ground 
alone  I  think  the  London  County  Council  was  entitled 
to  make  a  reasonable  bye-law  preventing  the  public 
streets  or  places  under  its  control  from  being 
frequented  or  used  for  the  purpose  of  carrying  on  or 
carrying  out  betting  transactions.  Aad  further,  I 
think  that  the  particular  bye-law  in  question  was  not 
too  wide  or  unreasonable  in  its  terms,  and  certainly 
not  repugnant  to  section  23  of  the  Metropolitan  Streets 
Act,  1867.  I  therefore  agree  in  thinlong  that  this 
appeal  should  be  dismissed. 

Solicitors,  Lewis  ik  Lewis ;  C,  B»  Peachey. 
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In  re  TuRNBULL. 
TuBNBULL  V,  Nicholas,  (a.) 


Practice — Married  woman-^  Judgment  debtor — Order  for 

payment  into  court— Default — Writ  of  attachment — 

Separafe  estate — Married  Women's  Property  Actt  1882 

(44  ii:  46  Vict  c.  21),  ss.  1  (2).  18   24-  DebU^rs  Ads, 

1869  (32  cfc  33  Vict.  c.  62),  m.  4,  5 ;  1878  (41  «fe  42 

Vict,  c.  54)— 72.  S.  C,  ord.  42,  rr,  4,  24. 

A    married  woman    married  heftre   1882,   was,   cm 

administratrix  of  a  deceased  intestate,  ordered  to  pay 

into  court  a  sum  forming  part  of  the  estate.     In  default 

a  mt'tion  was  made  for  leave  to  issue  a  writ  of  attach^ 

merit  against  her. 

Htld,  that,  in  the  absence  of  proof  of  a  breach  of  trust 
or  dfvastHvit,  an  order  for  payment  by  the  defendant, 
out  of  her  separcUe  estate  would  not  be  appropriate  and 
that  the  order  Jor  the  issue  of  the  writ  of  attachment  ought 
to  go. 
Motion  for  attachment. 

In  this  action  the  defendant,  Agnes  Nichblas, 
a  married  wom»n,  administratrix  of  the  estate 
of  an  intestate,  had  been  by  two  orders  of  the 
court,  dated  th^  8th  of  May  and  the  10th  of 
July.  1899,  directed  to  deliver  an  account  of  the 
personal  estate  which  had  come  into  hf>r  hands, 
or,  by  her  order  or  for  her  use,  into  the  hands  of 
others.  An  account  having  been  at  last  delivered, 
the  defendant,  by  a  further  order,  dated  the  10th  of 
August,  was  ordered  within  four  days  of  serrice  to 
pay  into  court  the  sum  of  £277  13s.  7d.  in  respect  of 
the  account. 

The  order  was  served  on  the  23rd  of  August ;  pay- 
ment had  not  been  made  by  the  5th  of  September ; 
notice  of  motion  to  attach  the  defendant  was  dated 
the  6th  of  September. 

O.  Henderson,  in  support  of  the  motion,  submitted 
that  the  defendant  could  be  attached,  having  be<'n 
married  before  the  Married  Women's  Property  Act, 
18H2  {Otway  v.  Wing,  12  Sim.  90);  Debtors'  Act, 
1869,  It.  4,  sub-section   3,  expressly  exempting  the 

(a.)  Keportod  by  Warwick  H.  Dbafkb,  Esq.,  £ar- 
ristefat^Lsw* 


abolition  of  imprisonment  for  debt  where  *' default 
is  made  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity,  and  ordered  to  pay  by  a  court  of  equity  any 
sum  of  money  in  his  possession  or  under  his  controL'* 
Perriberton  v.  MacOiU^  4  W.  B.  1,  25  L.  J.  Oh.  49, 
was  also  referred  to. 

H»*L.  Eraser,  for  the  defendant,  resisted  the  motion 
on  the  ground  that  the  court  had  no  jurisdiction  to 
oomil^it  the  defendant,  b^g  a  married  woman  and 
administratrix,  on  a  devastavit:  Scott  v.  Morley,  36 
W.  B.  67, 20  Q.  B.  D.  120 ;  Married  Women's  Property 
Act,  1882,  ss.  13,  24.  It  was  agreed  to  dispose  of  the 
case  on  the  hearing  of  the  motion  as  if  the  defendant 
had  given  notice  of  motion  to  vary  or  discharge  the 
order  of  the  10th  of  August,  1899. 

Car.  adv.  vuU. 

Stiblino,  J.,  after  stating  the  facts,  said  that  by 
ord.  42.  rr.  4  and  24  of  the  B.  S.  C.  of  1883  an  order 
for  payment  of  money  into  court  might  be  enforced 
by  writ  of  sequestration  or,  in  cases  in  which  attach- 
ment was  authorized  by  law,  by  attachment.  As  was 
pointed  out  by  Chitty  J.,  in  Inre  Greer,  43  W.  B.  647, 
[1895]  2  Ch.  217,  attachment  there  meant  attachment 
of  the  person.  By  virtue  of  the  third  exception 
contained  in  section  4  of  the  Debtors  Act,  1869,  such 
attachment  was  authorized  by  law  in  the  case  of 
default  by  a  trustee  or  p<>rson  acting  in  a  fiduciary 
capacity,  and  ordered  to  pay  by  a  court  of  equity 
any  sum  in  his  possession  or  under  his  control.  If  the 
defendant  were  not  a  married  woman  there  would 
clearly  be  jurisdiction  to  order  the  issue  of  the  writ. 
What  was  decided  in  Scott  v.  MorUy  was  that 
there  was  no  power  under  section  5  of  the  Debtors 
Act  to  commit  to  prison  a  married  woman  for  her 
default  in  paying  a  sum  for  which  judgment  had 
be«>n  recovered  againet  her  in  a  court  of  law,  and 
which  under  the  Married  Women's  Property  Act, 
1882,  s.  1,  sub-section  2,  was  payable  out  of  her 
separate  property,  and  not  otherwise.  His  lordship, 
atter  referring  to  the  form  of  judgment  as  settled 
by  the  Court  of  Appeal  in  Scott  v.  Morley,  said  that 
that  decision  plainly  did  not  govern  the  present  c^ise ; 
but  it  wa^  necessary  to  consider  the  reasons  on  which 
it  was  bssi'd,  and  to  ascertain  how  far  they  applied. 
Shortly,  the  ratio  decidendi  appeared  to  be  this: 
Section  1,  sub-section  2,  of  the  Act  conferred  on  a 
married  woman  the  capacity  of  entering  into  and 
rendering  herself  liable  on  any  contract  in  reipect  of 
and  to  the  extent  of  her  separate  estate,  and  of  suing 
and  being  sued  either  in  contract  or  tort  as  if  she 
were  a/em^  sole,  but  the  damages  and  costs  recovered 
against  her  in  any  action  or  proceeding  against  her 
wt-re  to  be  payable  out  of  her  separate  estate  and  not 
otherwise;  and  this  enactment  (in  the  words  of 
Bo  wen,  L.J.|  created  only  a  proprietary,  and  not  a 
pernonsd  liability.  On  the  otiier  hand,  section 
5  of  the  Debtors  Act,  1869,  only  authorized 
a  committal  where  there  was  a  **  debt  due 
from"  the  defendant;  and  a  debt  payable  out  of 
the  separate  property  of  a  married  woman  was  not  a 
debt  due  from  her.  The  order  in  the  present  case 
was  not  an  order  for  payment  of  a  sum  to  a  person 
but  for  payment  of  a  sum  into  court.  The  distmction 
between  the  two  was  pointed  out  and  explained  in 
In  re  Oreer,  The  present  order  did  not  create  a  debt, 
and  the  provisions  of  section  5  of  the  Debtors  Act, 
1869,  had  no  application.  The  material  sections  of 
the  Married  Women's  Property  Act,  1882,  were  section 
1,  sub-section  2  (which  was  dealt  with  in  ScoU  v. 
M(frley),  and  sections  18  and  24.  These  enactments 
introduced  very  considerable  changes  in  the  law.  They 
enabled  a  married  woman  to  accept  the  office  of  a 
trustee,  executrix,  or  administratrix  without  the  con- 
sent of  her  husband,  whioh  she  oonld  not  previously  do; 
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tiiey  made  ber  separate  estate  liable  for  ber  breacbes 
of  tmet  and  devastavits,  wbich  it  previoualy  was  not 
{Wainford  v.  Heffl,  23  W.  B.  848,  20  L.  B.  Eq.  321), 
and  tbey  relieved  ber  busband  from  liability  and  from 
being  nird  in  respect  of  ber  acts.    If  tbe  object  of 
tiie  order  of  tbe  lOtb  of  August,  1899,  was  to  compel 
the  defendant  to  make  good  a  loss  occasioned  by  some 
act  of  bers  amounting  to  a  deyastayit  or  breacb  of 
trust,  tben  mucb  of  the  reasoning  in  Scott  v.  Morley 
as  to  tbe  nature  of  tbe  liability  might  apply  to  the 
case  before  bim,  and  the  order  might  have  been  beld 
wrong  in  form  and  proper  to  be  ducbarged  or  varied 
so  as  to  make  it  accord  witb  the  form  settled  by  the 
court  in  8eaU  v.  Morley.    His  lordship  thought  how- 
ever that  such  was  not  the  object  of  tbe  oraer.    So 
far  as  appeared  from  tbe  evidence  on  which  the  order 
was   made,  no  breiich  of  trust  or  devastavit  bad 
been  committed,  nor  any  liability  by  reason  tbereof 
incurred    by    the    defendant.      What    did    appear 
was  that  ibe  defendant  bad  in  ber  hands  a  sum 
of  money  forming  part  of    the   intestate's   estate. 
That  sum  of  money  ought  not  to  have  been  mixed  up 
witb  the  defendants  separate  estate,  but  ought,  if 
tbe  defendant  had  performed  ber  duty,  to  be  standing 
to  a  separate  account  in  ber  name  as  administratrix 
with  some  bank;  and  the  object  of  that  order  was  to 
f^  that  sum,  for  greater  security,  transferred  from 
tiie  bank  into  court.    It  seemed  to  bis  lordship  tbat 
an  order  for  payment  of  the  sum  by  tbe  defendant 
out  of  ber  separate  estate  would  not  be  appropriate 
to  sucb  a  state  of   facts  and  tbat  the  order  was 
properly  made  in  tbe  present  form.    Tbat  being  so 
the  case  fell  within  tbe  third  exception  in  section  4  of 
ihe  Debtors  Act,  1869 ;  and  an  order  for  attachment 
migbt  be  made]  if  tbere  was  jurisdiction  to  make  sudi 
an  order  previously  to  tbe  passing  of  tbat  Act.    Upon 
that,  authority  was  very  scanty ;  for,  previously  to 
tbe  passing  of  tbe  Married  Women's  Property  Act, 
1882,  tiie  husband  was  liable  and  orders  would  be 
naturally  sougbt  for  and  made  against  bim,  and  not 
against  the  wife.    The  cases  of  Bell  v.  Hyde^  Prec. 
in  Oh.  328,  and  Oiway  v.  Wing^  appeared  to  sbow 
that   atfcacbment    might   in    a   proper    case    issue 
against  a  married   woman;    so    far  as  at  present 
appeared,  this  seemed  to  be  a  proper  case.     The 
provisions,  bowever,  of  the  Debtors  Act,  1878,  must 
be  taken  into  consideration.    Upon  the  motion  for 
i^  attachment,  an  affidavit  had  been  made  by  the 
defendant's  present  solicitor  to  tbe  effect  that  sbe  had 
applied  the  sum  api>earing  by  the  account  to  be  in  ber 
hands,  or  part  of  it,  in  payment  of  the  intestate's 
debts  or  liabilities,  or  otherwise  improperly.    The  affi- 
davit, however,  was  insufficient  to  enable  bis  lordship 
to  exercise  the  discretion  which  was  vested  in  bim 
under  tbe  Act  of  1878,  and  it  contained  no  explana- 
tion as  to  how  the  balance,  if  any,  of  tbe  fund  in  tbe 
lady's  hands  had  been  disposed  of.    His  lordship  was 
quite  unable  to  uuderstuid  why  a  farther  affidavit 
had  not  been  made,  and  so  he  was  willing  to  believe 
that  it  might  be  due  to  the  illness  of  tbe  defendant, 
and  under  the  circumstances  it  seemed  to  him  that 
the  order  for  the  issue  of  the  writ  ought  to  go,  but 
that  it  ought  to  lie  in  tbe  office  for  a  fortnight  or  three 
weeks  to  enable  the  defendant  to  make  a  proper  affi- 
davit showing  how  the  funds  had  been  actually  dealt 
with.     To  secure  further  discussion  of  this  important 
matter,  if  necessary,  his  lordship  desired  to  add  tbat 
if  it  were  made  to  appear  that  a  breacb  of  trust  or 
devoBtavit  had  been  committed,  so  tbat  the  case  fell 
within  the  terms  of  section  1,  sub- section  2,  and 
section  24  of  tbe  Married  Women's  Property  Act,  he 
should  as  at  present  advised  feel  great  difficulty  in 
allowing  the  writ  to  go. 

Sdlidtoray  JohMon,  Weatherall,  d:  Sturt ;  J,  Oreen- 
fidd. 


Oct.  31 ;  Nov.  1,  8. 


Chan.  Div.  I 
StirJiug,  J.  / 

SiLESTONE  Ain)  Haioh  Moob  Coal  Co.  (Limited) 

V.  Bdey  and  Others,  (a.) 
Company— Sale  set  aside— Interest  on  rents  and  profits 

—  Breach    of  trust^Sale    by    trustee    to    himself— 

Liability  of  trustee. 

Where  the  sale  of  an  undertaking  of  a  company 
effected  by  its  liquidator^  nominally  to  another  company, 
bat  really  to  himself,  had  been  set  aside  on  the  ground  of 
fraud,  and  the  re-transfer  of  the  undertaking  to  the 
original  company  had  been  ordered, 

Beldy  that  the  liquidator,  being  in  a  fiduciary  capacity, 
should  repay  the  rents  and  profits  which  had  accrued,  but 
thai  he  was  not  to  be  charged  with  interest  on  the  same. 

Motion  to  vary  proposed  minutes. 

In  this  action  the  court  had  declared  that  a  sale  of 
the  undertaking  of  tbe  plaintiff  company  by  ite 
liquidator,  the  defendant  Edey,  nominally  to  the 
defendant  company,  but  really  to  himself,  ought  to  be 
set  aside  on  the  ground  of  fraud.  It  had  been 
decreed  that  the  colliery  and  a  certein  number  of 
leases  and  depots  in  London  and  elsewhere  should  be 
re-transferred  by  the  defendante  to  the  plaintiffs.  It 
was  proved  at  the  trial  that  while  the  defendants 
were  carrying  on  tbe  business,  they  created  certain 
incumbrances  upon  not  only  the  property  which  they 
had  originally  acquired  from  the  plaintiff  company, 
but  also  upon  certain  other  properties  subsequently 
acquired,  wbich  by  tbe  decree  went  back  to  the 
plaintiffs  as  accretions  to  tbe  original  property.  The 
order  as  to  accounts  and  inquiries  contained  [inter 
alia)  the  words  '*  an  account  of  tbe  profite  made  and 
other  benefits,  if  any,  received." 

Jenkins,  QG.  {Bowden,  Q,C.,  witb  him),  for  the 
defendant  Edey, — The  defendante  ought  not  to  be 
charged  with  interest  at  4  per  cent,  on  rents  and 
profits,  as  proposed  in  the  minutes.  Moreover,  the 
words  **  and  other  .  .  .  received "  ought  to  be 
struck  out,  as  the  court  intended  to  substitute 
therefor  a  special  inquiry  directed  "  at  the  plaintiff's 
request  and  risk,  and  without  prejudice  to  any 
question."  There  is  analogy  in  an  action  for  rescission 
of  contract  between  vendor  and  purchaser:  see 
precedent  in  3  Seton,  p.  1929,  also  Plowright  v. 
Lambert,  52  L.  T.  646  (in  which  Field,  J.,  appears 
to  have  been  taking  Chancery  actions),  where  a 
plaintiff  gete  capital  back  and  he  electa  to  take 
defendant's  profite,  then  the  profits  are  the  interest, 
and  there  is  no  precedent  for  the  addition  of  interest 
to  sums  due.  The  remedy  of  a  cestui  que  trust  is 
given  by  Komilly,  M.B.,  in  Jones  v.  Foxail,  16  Beav. 
388.  [Stirling,  J.— Supposing  Bdey  has  put  in  bis 
pocket  £2,000,  being  profits  of  this  concern,  and  has 
bad  them  in  his  pocket  ever  since,  and  had  tbe  benefit 
of  this  sum,  why  is  not  he  to  account  for  that  benefit  ?] 
He  is  accounting  for  it ;  the  money  be  has  put  in  his 
pocket  is  part  of  his  profits,  but  you  cannot  go  on 
following  his  profite. 

Gatey  {Warmington,  Q,C„  witb  him),  for  the 
defendant  company,  to  same  effect. 

Upjohn,  Q,G.  (Norton  with  bim),  for  the  plaintiff 
company. — It  is  immaterial  whether  tbe  defendant 
was  te<mnically  a  trustee  or  whether  be  was  in  a 
fiduciary  capacity.  I  am  getting  the  property  back 
on  the  footing  tbat  the  profite  were  nay  profits  all 
along;  and  where  a  person  in  a  fiduciary  position 
makes  a  secret  profit,  he  is  to  be  charged  with  in- 
terest thereon,   at  least  simple    interest:    3  Seton, 

(a.)  Eeported  by  W.  H.  Draper,  Esq.,  Barrister- 
at-Law. 


138 


THE  WEEKLY  REPORTER,       iDecaoia^i    Vol.  XLvni. 


H.C.  SiLKSTONB  AND  HAIGH  MOOIt  COAL  Oo.  (Ld.)  V.  EdEY  AND  OTHBES.— IN  RE  WEST.  H.  C. 


1939-1940;  ImperM  Mercantile  Credit  Aasociation 
▼.  Coleman,  L.  B.  12  Eq.  504  :  Boston  Deep  Sea  Fishing 
Go.  V.  AneelL  39  Ch.  D.  339,  37  W.  R.  Dig.  117; 
Panama  Telegraph  Oo,  v.  Indtarubher  Works  Co,,  23 
W.  R.  683,  L.  R.  10  Ch.  App.516;  Attc/rney-General 
▼.  Al/nrd,  2  W.  R.  580,  4  De  G.  M.  &  G.  843; 
Walrond  v.  Walrondy  29  Beav.  586.  10  W.  R.  Ch.  Dig. 
74.  The  shortest  and  least  expensive  plan  would  be  to 
say  that  where  profits  were  made  or  moneys  taken 
out  of  the  oonoem  and  appb'ed  not  for  the  purposes 
of  any  businesses  that  the  plaintiff  company  is  taking 
over,  then  simple  interest  at  the  low  rate  of  4  per 
cent,  should  be  allowed. 

H,  Humphry  and  Paitullo,  for  different  ii*oum- 
brancers. 

Jenkins,  Q,C,y  replied,  referrinsr  to  Erlanger  v.  The 
New  Sombrero  Phosphate  Co.,  27  W.  R.  65,  3  Apn.  Cas. 
1218;  In  re  Barclay,  Barclay  v.  Andreio,  [1899]  1  Ch. 
674,  47  W.  R.  Dig.  195;  and.  unon  th«  point  as  to 
rents,  to  Campbell  v.  Walker,  6  Ves,  678 ;  Ex  parte 
James,  8  Ves.  337,;  WaUonv.  Toone,  6  Madd.  163; 
and  Mill  v.  Hill,  3  H.  L.  Cas.  828. 

Cur,  adv,  vuU, 

Stibling,  J. — The  question  on  wliioh  I  reserved 
my  judgment  was  this,  whether  the  defendants  are 
to  be  charged  with  interest  upon  profits  and  rents 
received  by  them  and  withdrawn  by  them  from  the 
busiuess  of  the  defendant  company.    As  the  minutes 
stand,  interest  is  proposed  to  be  charged  on  all  rents 
and  profits  received  by  the  defendants ;    but  it  was 
prox)erly  admitted  that  that  went  too  far,  because  it 
i^  clear  that  large   amounts    of   rents   and   profits 
have  been    retained  in    the  business    of    the  com- 
pauy,  Hud  of  these  the  plaintiff  will  get  the  benefit 
in    the    ordinary   way,   and  the    question   which  I 
have    to   decide   is  limited  to    that  which   I  have 
stated.      Now,  the  plaintiffs  rely  on  the  decinons 
which  show  that  a  tnistee  who  makes  a  secret  profit 
is  charged  with  interest  thereon  :  see  Seton,  vol.  3, 
pp.  1939-1940,  and  Imperial  Mercantile  Credit  Associa- 
tion V.  Coleman,  These  decisions  are  in  strict  accordance 
with  the  principle  Lud  down  in  Attorney- General  v. 
Alford  and  Burdick  v.  Garrick,  18  W.  R.  630,  L.  R. 
5  Ch.  App.  453.     The  trustee  has  retained  in  his  own 
hands  part  of  the  trust  property,  and  is  lidble  to  be 
charged  with  the  interest  he  actually  received  or  that 
which  the  court  is  entitled  to  say  that  he  ou^ht  to 
have  received.      The  present  case,  however,  is  not 
precisely  of  that  character;  it  is  one  in  which  the 
point  to  be  considered  is  what  are  the  proper  terms 
on  which  a  sale,  improperly  made  by  a  liquidator, 
standing   therefore    m    a   fiduciary  relation  to  the 
plaintiffij,  ought  to  be  set  aside.    The  law  is  thus  stated 
in  the  successive  editions  (and  I  have  referred  to  several 
dating  from  the  second)  of  Lewin  on  Trusts  (10th  ed.), 
pp.  558-559,  citing  the  Irish  c<ise  of  Macartney  v. 
Blackwood,  1  Ridg.  Lapp.  &  Sch.  602:  "The  cestui 
que  trust,  if  he  chooses  it,  may  have  the  specific  estate 
reconveyed  to  him  by  the  trustee,  or,   where  the 
trustee  has  sold  it  with  notice,  by  the  party  who 
purchased,  the  cestui  que  trust  on  the  one  hand  repay- 
ing the  price  at  which  the  trustee   bought,   with 
interest  at  4  per  cent.,  and  the  trustee  or  purchaser 
ou  the  other  accounting  for  the  profits  of  the  estate, 
bat  not  with   interest,   and   if   he    was   in    actual 
pjhtession,  being  charged  with  an  occupation  rent." 
[After  reading  from    the  facts   and   judgment    in 
the  case  thus  cited,  his  lordship  continued:]    The 
judgment  in  Macartney  v.  Blackwood  is  based  on  the 
fact  that  the  rents  and  profits  were  received  not  by 
the  trustee,  but  by  the  purchaser.    His  title  was  bad 
as  against  the  plaintiff,  but  he  did  not  himself  stand 
in  a  fiduciary  relation  to  the  plaintiff,  and  it  might 


be  thought  that  a  trustee  who  received  rents  and 
profits  ought  to  be  charged  with  interest  on  them. 
It  was  pointed  out,  however,  that  it  did  not  appear  to 
have  been  the  practice  to  charge  such  interest,  and  I 
was  referred  to  various  cases  in  which  the  reports 
show  or  appear  to  show  that  interest  had  not  been 
charged.  I  have  examined  the  original  records  in 
some  of  these  cases,  particularly  those  in  Watson  (or 
Whatton)  v.  Toone  (6  Biadd.  153  ;  also  see  5  Madd.  54) 
and  in  Tate  v.  Williamsf^  (14  W.  R.  449,  L.  B.  I 
Eq.  528,  the  decree  in  which  is  also  given  in  Seton, 
vol  3,  p.  1929),  and  these  bear  out  the  contention  of 
the  defendants'  counsel.  I  have  myself  failed  to 
find  any  case  in  which  a  trustee  has  been  dearly 
and  explicitly  charged  with  interest  on  rents  upon 
a  sale  to  him  being  set  aside.  In  the  absence  of  any 
express  authority  on  the  point  and  having  regard  to 
the  statement  which  has  been  made  in  ^  Lewin  on 
Trusts  for  so  long  a  period,  I  must  take  it  that  th« 
settled  practice  of  the  court  is  as  stated  by  that 
learned  author,  and  the  minutes  must  be  altered 
accordingly. 

Solicitors,  Bell,  Brodrick,  <fc  Gray,  for  Rogers, 
Thomas,  &  Sandford,  Sheffield ;  Badham  &  Williams ; 
T.  W,  Hall;  Torr  &  Co,,  for  SUwart  &  Chalker, 
Wakefield;  Jaques  &  Co.,  for  PoreU  <fc  Fawceit, 
Sheffield. 


Chan.  Div.    j  ^^^^  29,  30. 

Kekewich,  J.  J 

In  re  West. 
Gbobgb  V,  Grose,  (a.) 

Will— Construction  — Trust  for  sale  —  Trustees'  in- 
demnity and  reimbursement  clause  —  Unexhausted 
residue — Resulting  trust, 

A  gift  of  property  to  trustees  on  trust  fir  sale,  followed 
by  the  declaration  of  a  particular  trust  which  does  not 
exhaust  the  whole  of  the  property  thus  given,  will  be 
trea(*^d  as  creating  a  primary  general  trust  of  the  wJiole 
of  such  property,  so  that  there  will  be  a  resulting  <rt«t  of 
the  unexhausted  residue  in  favour  of  the  testator's  heir 
and  next-of-kin.  The  insertion  of  a  trustee's  indemnUy 
and  reimbursement  clause  will  further  strengthen  the 
conclusion  thus  drawn  from  the  presence  of  the  trust  far 
sale. 

Further  consideration. 

This  was  the  further  consideration  of  an  action  for 
the  administration  of  the  estate  of  Elizabeth  Ann 
West,  who  died  on  the  28th  of  February,  1896.  By 
her  will,  dated  the  15th  of  February,  1887.  Blizabeth 
Ann  West  devised  and  bequeathed  unto  W.  R.  Grose, 
J.  George,  R.  Pengjelley,  and  R.  G.  Pollard,  all  her 
moneys  and  securities  for  money,  plate,  linen,  china, 
household  goods,  and  furniture,  and  also  her  free- 
hold property  consisting  of  her  farms  called  Pellin- 
gallow  and  Rose  in  the  Yale  in  the  parish  of  St.  Kew, 
and  Hendra  Wether  in  the  parish  of  Minster,  upon 
trust  that,  as  soon  as  conveniently  might  be  after 
her  decease,  they  should  sell  the  same,  either 
together  or  in  parcels,  and  either  by  public 
auction  or  private  contract,  with  full  power  to 
buy  in  and  to  rescind  any  contract  for  sale 
and  1o  resell  without  being  responsible  for  any  loss 
occasioned  thereby,  and  to  do  and  execute  all  such 
acts  and  assurances  for  cdEFectuating  any  such  ssle  as 
they  should  think  fit.  And  the  testatrix  declared 
that  the  said  W.  R.  Grose,  J.  George,  R.  Pengelley, 
and  R.  G.  Pollard  should,  out  of  the  moneys  to  i 


(a.)  Reported  by  J.  E.  Morris,  Esq.,  Barriater- 
at-Law. 
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from  any  guoh  sale,  pay  ber  fuDeral  and  testaxnentary 
ezpeDses  and  debts  and  certain  specific  legacies 
therein  more  particularly  mpntioned ;  and  the^iestatrix 
furtbpr  declared  that  the  trustees  for  the  time 
being  of  her  will  shonld  be  chargeable  only  with 
such  moneys  as  they  respectively  should  actually 
rt* oeive,  and  should  oot  be  answerable  for  any  moneys 
they  might  not  receive.  And  that  the  trustees  might 
reimburse  theinselyes  out  of  the  moneys  that  should 
come  into  their  hands  under  the  trusts  aforesaid,  for 
all  expenses  which  should  be  incurred  in  or  about  the 
aforesaid  trusts.  And  the  testatrix  appointed  the 
said  W.  E.  Gfrose,  J.  George,  E.  Pengelley,  and 
R.  G.  Pollard  executors  of  her  wiJL 

It  appeared  from  the  evidence  that  after  the  sale 
of  the  property  deviled  and  bequeathed  to  the 
trustees  and  executors,  and  after  payment  by  Uiem, 
out  of  the  proceeds  of  the  said  sale,  of  the  funeral 
and  testamentary  expenses  and  debts  of  the  testa- 
trix, and  the  various  legacies  in  the  said  will, 
there  remained  in  the  hands  of  the  executors  and 
trnstets  a  certain  unexhauoted  residue.  The  question 
now  arose  on  further  consideration  whether,  in  the 
events  which  had  happened,  there  was  a  resulting 
trust  of  the  said  residue  in  favour  of  the  co-heirs 
and  next-of-kin  of  the  testatrix,  or  whether  the 
trustees  were  entitled  to  retain  it  beneficially. 

Wam'nffton,  Q.C.y  and  Cozens- Hardy,  for  the 
trustees —There  is  here  no  resulting  trust,  and  the 
trustees  are  entitled  beneficially  to  the  residue: 
Croome  v.  Oroome,  59  L.  T.  Eep.  682,  per  Cotton, 
L  J,,  at  p.  584;  Williama  v.  Roberts,  6  W.  R.  33,  27 
li.  J.  Oh.  177,  4  Jur.  N.  S.  18.  In  these  cases,  it  is 
true,  there  was  no  trust  for  sale;  but  here  the 
trust  for  sale  is  mere  machinery  for  carrying  out 
the  particular  trusts  imposed  on  the  plaintifEs  by  the 
terms  of  the  wDL  When  they  have  carried  out  those 
particular  trusts  they  are  entitled  to  retain  the  residue 
for  their  own  benefit  It  will  probably  be  said  that 
the  last  words  of  the  will  show  an  intention  that  the 
trustees  are  not  to  take  beneficially.  Precisely  the 
same  words  occurred  however  in  PrcM  v.  Sladden,  14 
Vee.  198,  and  were  there  held  not  to  disentitle  the 
trustees. 

J.  O.  Wood,  for  the  two  co-heirs  of  B.  A.  West. 
—There  is  clearly  a  resulting  trust  in  favour  of  the 
heir  and  next-of-kin.    PraU  v.  Sladdeji  was  decided 
-jnder  the  old  law  prior  to  statute  11  Geo.  4  and  1 
Will.  4,  c,  40.     Its  force  is  destro)  ed  by  the  judgment 
in  WU'iams  v.  Roberts,  as  reported  in  4  Jur.  N.  8.  18. 
[Kkkbwich,  J.— I  agree.]    As  to  Croome  v.  Croome 
and   WiUiams  v.  Roberts,  they  enable  us  to  classify 
oases  of  this  kind  under  two  heads:    (1)    Cases  in 
which  a  gift  is  niade  to  a  donee,  charged  with  the 
payment,  or  conditionally  on  the  payment,  of  part  of 
it  to  a  third  person;   (2)  gifts  in  which  a  trust  is 
dedared  of  the  whole  estate,  though  a  part  of  the 
estate     is    left    unexhausted    by    the     subsequent 
declaration  of  particular  trusts.     Croome  v.   Croome 
is  a  good  illustration  of  the  first  class;  this  case 
of  the  second.      In  Croome  v.  Croome  no  trust  was 
declared    of    the    whole    property— there    was    an 
out-and-out  absolute  gift,  conditioned,  as  to  part,  by 
a  trust.     All  the  Lords  Justices  relied  on  words  which 
are  absent  here.    Here,  on  the  contrary,  we  have  a 
general  devise  of  the  whole  property  on  trust  to  con- 
vert.    To  say  that  that  is  mere  niachinery  does  not 
get  rid  of  the  difficulty.    It  is  a  necessary  part  of  the 
will.     An  absolute  owner,  subject  to  a  charge,  would 
need    no  machinery.     He  could    sell    without    it. 
Aa  to  "thereout"  in  Croome  v.  Croome,  the  words 
*'  out  of  the  proceeds "  here,  are  used  in  a  different 
oollocation. 

TF.  T.  Lawravice  and  H.  C.  Davenport,  for  two  of  the 


next-of-kin. — The  law  is  summarized  in  the  fifth  edition 
of  Jarman  on  Wills,  vol.  1,  p.  530  :  **  Indeed,  where 
the  property  is  devised  in  trust  to  be  sold,  the  point 
is  so  olpar  against  the  trustees,  that  a  daim  by  them 
is  aeldom  advanced. "  This  principle  was  illustrated  in 
the  case  of  executors  in  Travers  v.  Travers,  L.  B.  14 
Eq.  275,  21  W.  B.  Dig.  286. 

E,  Symonds,  for  three  others  of  the  next-of-kin. 

Mark  Romer  and  Stock,  for  other  persons  interested. 

Warrington,  Q,C,,  in  reply.— Lord  Cairns  has 
pointed  out  in  Williams  v.  Arkle,  24  W.  B.  215,  7 
H.  L.  Gas.  606,  that  in  cases  like  this  the  statute  11 
Geo.  4  bud  1  Will.  4,  c.  40,  has  no  effect  at  all. 

Kekbwigh,  J. — ^The    difficulty    in    coming    to    a 
decision  here  is  clearly  a  difficulty  of  construction. 
The  difficulty  arises  in  this  way.    The  testatrix,  in 
this  case,  has  given  to  her  trustees  certain  real  and 
personal  property ;  but  the  whole  of  this  property  has 
not  been  exhausted  by  the  trusts  with  respect  to  it 
that  are  subsequently  declared.     The  question  then 
arises:  What  is  to  be  done  with  the  unexhausted 
residue  P      Now  it  is  impossible  for  me  to  say  that 
because  the  property  is   given  to   these  persons  as 
trustees,   they    are    therefore    necessarily    precluded 
from  taking  any  beneficial  interest  in  it.      To  say 
that,   would  be  contrary  to  all    experience  of  the 
language  of  wills  and  to  all  the  decided  cases.    Still, 
a  gift  in  trust  raises  a  presumption  on  the  face  of  it 
that  those  to  whom  it  is  given  are  intended  to  take  it 
as  trustees  only.     It  is  not  uncommon,  on  the  other 
hand,  for  a  gift  to  be  given  by  a  testator,  charged 
with  the  payment,  or  conditionally  on  the  payment, 
of  a  certain  part  of  it,  to  some  third  person.  Whether, 
however,  the  payment  of  a  certain  part  of  a  gift  is  to 
take  effect  as  a  trust,  or  a  charge,  or  a  condition, 
is  really  imu  aterial,  provided  that  the  donor   has 
made  quite  clear  whether  the  donee  is,   or  is   not 
intended,  to  take  himself  some  beneficial  interest. 
And  in  order  to  determine  the  latter  question  it  is 
clear  that  we  must  look  for  some  principle  of  con- 
struction.     Is    there    any    such    principle?      Now 
Croome  v.    Croome  has   been    treated  as   the  latest 
application  of  the  decision  in  King  v.  Denison,  1  Yes. 
&  B.  277.    In  Croome  v.  Croome,  however,  the  Lords 
Justices  have  laid  down  what  they  consider  to  be  the 
rule  in  language  of  their  own.    I  do  not  nuw  propose 
to  read  their  judgments  at  length ;  but  I  wish  to  be 
taken    as    having  read  them.    The  rule  that  th^y 
embody  is  simple  and  intelligible,  and  in  conveniently 
summarized  in  the  pithy  statement  of  Stuart,  Y.O.,  in 
Williams  v.  Roberts,  as  reported  in  the  Law  Journal, 
*'  The  language  of  the  wOl  cannot,  I  think,  be  con- 
strued in  any  other  way  than  as  ms^king  her  (the 
testator's  devisee)  a  trustee  of  that  portion  of  the 
property  only  which  is  given  to  the  legatees  other 
than  herself."    There  we  have  the  pith  of  the  whole 
matter.     Is  this  will  to  be  construed  as  making  the 
devisees  trustees  of  that  portion  only  of  the  property 
given  them  which  is  to  be  expended  in  payment  of 
legacies,  debts,  and  testamentary  expenses ;  or  is  it  to 
be  construed  as  making  them  trustees  of  the  property 
as  a  whole  P    Let  us  look  at  the  wording  of  the  will. 
First  we  have  a  general  devise  and  bequest  of  certain 
freehold  and  personal  properties  to  certain  persons 
upon  trust.    I  say  nothing  as  to  those  words  being  in 
themselves  conclusive.     I  think,  on  the  contrary,  I 
might  easily  find  those  words,  and  yet  feel  myself 
bound  to  hold  that  the  trustees  were  still  intended  to 
take  some  beneficial  interest.     But  what  is  the  nature 
of  the  trust  thus  created  P    It  is  a  trust  for  sale.     Mr. 
Warrington  argues  that  such  truitt  for  sale  is  merely 
a  matter  of  machinery.     But  surely  that  machinery 
would  be  quite  uuneoessary  if  the  property  had  been 
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intended  to  be  given  to  the  donees,  in  the  first 
instance,  as  their  own  property.  A  b^eficial  owner 
stands  in  no  need  of  machinery  to  enable  him  to  sell. 
It  seems  to  me  that,  in  construing  this  wiU,  we  cannot 
afford  to  put  aside  this  trust  for  sale  in  the  manner 
BViggested,  It  seems  to  me,  on  the  contrary,  that  this 
trust  for  sale  is  a  strong  indication  of  intention — of 
intention  that  the  whole  of  the  property  is  to  be  given 
in  the  first  instance  to  the  trustees  as  trustees  only. 
There  is,  moreover,  a  minor  matter  which  points  in 
the  same  direction.  The  will  says  that  the  trustees 
are  to  '*  be  chargeable  only  with  such  moneys  as  they 
respectively  shall  actually  receive,  and  shall  not  be 
answerable  for  any  moneys  they  may  not  receive. 
And  that  the  trustees  may  reimburse  themselves  out 
of  the  moneys  that  shall  come  to  their  hands  under 
the  trusts  aforesaid  all  expenses  to  be  incurred  in 
or  about  the  aforesaid  trusts.*'  That  clause,  from 
the  trustees'  point  of  view,  would  hardly,  I  think,  be 
necessary  unless  the  testatrix  contemplated  the 
possibility  of  the  property  given  by  her  to  the 
trustees  not  being  large  enough  to  pay  off  her 
legacies,  debts,  and  funeittl  and  testamentary 
expenses.  I  thought  at  first  that  the  observation  in 
Prait  V.  Sladden  14  Yes.  (at  p.  200)  might  perhaps  be 
useful  here.  *'  But  little  reliance,"  says  Grant,  M.R., 
"is  to  be  placed  upon  clauses  in  a  will,  which  are 
contended  only  to  be  unnecessary.  So  many  un- 
necessary directions  ordinarily  find  their  way  into 
wilb,  even  'those  which  are  not  inartificially  drawn, 
that  it  would  be  too  much  to  infer  direct  and  clear 
intention  from  the  use  of  them  in  any  given  case." 
But  I  do  not  think,  after  all,  that  that  observation 
is  much  use  here.  It  seems  to  me  that  the  trust  for 
sale  and  the  trustees'  indemnity  clause  must  here  be 
read  together,  and  I  think  that  they  show  that  the 
testatrix  was  contemplating  a  trust  of  the  whole  of 
her  property.  I  repeat  that  this  is  a  case  only  of  the 
construction  of  a  particular  will,  and  I  think  its  true 
construction  brings  it,  not  into  the  class  of  cases  such 
as  Croome  v.  Croome^  where  part  only  of  the  property 
devised  is  devised  upon  trust,  but  into  that  class  of 
cases  where  the  trust  is  co-extensive  with  the  whole 
of  tbe  property  devised. 

Solicitors,  BohhinSf  Billings,  &  Co,<,  for  Symons  <k 
Gaineaon,  Wey bridge;  Lyell  &  Co,,  for  Mark  Orey, 
Bodmin;  Hallyor  6t  Co. ;  Coode  Kingdom  d;  Cotton. 


IS'ov.  7. 


Chan.  Div.  ) 
Byrne,  J.  ) 

In  re  Nobton, 
Nobton  v,  Norton,  (a.) 

Practice — Partition  action — Claim  for  sale  hy  in/ant  as 
sole  plaintiff— Defendants  interested  in  moiety  desiring 
a  sale — Sale  directed  if  parties  other  than  in/ant  found 
entitled  to  moiety— Conversion— Partition  Act,  1876 
(39  cfc  40  Vict.  c.  17).  s.  6. 

An  infanfs  share  in  realty  will  not  he  converted  hy  a 
sale  of  such  interest  in  a  partition  action  in  which  the 
infant  was  plaintiff,  where  the  judgment  directed  a  sale, 
if  {as  was  found  to  he  the  fact)  the  defendants  were 
entitled  to  a  moiety,  although  the  infant  has  in  his 
pleadings  requested  a  sale  ;  the  form  of  the  judgment 
precluding  the  view  that  the  sale  was  made  at  the  request 
of  the  infant. 

Summons. 

The  object  in  this  summons  was  to  determine 
whether    the    interest    of  an  infant  who  had    died 


(a.)  Reported  by  J.  Arthur  Price,  Esq.,  Barristf-r- 
at-Law. 


before  attaining  majority  in  certain  hereditaments 
sold  in  a  partition  action,  in  which  the  infant 
was  the  plaintiff,  had  been  converted  or  remained 
realty.  The  facts  of  the  case  were  as  follows: — 
The  infant  was  absolutely  entitled  to  two-sixths 
of  the  hereditaments  and  to  a  further  one-sixth 
subject  to  an  estate  by  the  curtesy,  vested  in 
one  of  the  defendants.  The  remaining  defendants 
were  interested  in  the  remaining  three-sixths.  The 
writ  and  statement  of  claim  asked  for  a  sale,  or  in 
the  alternative,  partition.  In  the  statement  of  daim 
it  was  stated  that  it  would  be  for  the  benefit  of  the 
parties  interested  to  have  a  sale  instead  of  partition. 
The  defendants  in  their  pleadings  admitted  that  a 
sale  would  be  beneficial  for  them.  The  judgment — 
after  stating  that  the  plaintiffs  and  defendants  to  the 
action,  who  together  claimed  to  be  absolutely  en- 
titled to  the  entirety  of  the  said  hereditaments, 
by  their  counsel  requested  a  sale  —  directed  the 
usual  inquiry  as  to  who  were  the  parties  interested  in 
the  hereditaments  and  premises,  for  what  estates  and 
interests  and  in  what  shares  and  proportions,  and 
whether  they  were  parties  to  the  action ;  and  in  case 
it  should  be  certified  that  all  persons  interested  were 
parties  to  the  action,  and  that  the  defendants  were 
interested  to  the  extent  of  one  moiety  or  upwards 
in  the  said  hereditaments,  a  sale  thereof  was  ordered. 
But  in  case  it  should  be  certified  that  any  of  the 
persons  interested  were  not  parties,  or  that  the 
defendants  were  not  interested  to  the  extent  of  a 
moiety  or  upwards  in  the  hereditaments,  there  was 
liberty  to  apply  in  chambers  for  a  sale.  The  de- 
fendants were  found  by  the  certificate  to  be  entitled 
to  the  extent  of  one  moiety,  and  the  hereditaments 
were  sold. 

Bowden,  Q*C,f  and  W.  M.  Cann,  for  the  plaintiff. — 
The  Partition  Act,  1876,  s.  6,  allows  an  infant 
to  request  a  sale,  and  in  this  case  a  sale  was 
requested  by  the  infant's  counsel.  Therefore 
a  conversion  was  effected :  Bimington  v.  Hartley  ^ 
29  W.  R.  42,  14  Ch.  D.  630 ;  Wallace  v.  Greenwood^ 
1«  Ch.  D.  362,  29  W.  R.  Dig.  148.  It  was  quite 
sufficient  in  this  case  that  counsel  consented  on  behalf 
of  the  infant.  In  fact  this  is  the  only  way  in  which 
an  infant's  consent  is  obtainable.  A  married  woman 
can  consent  in  another  way,  but  an  infant  cannot. 

Mulligan,  Q.  C,  and  Charlton  Hawkins,  forthe defend- 
ant.—i'^oa^  V.  Foster,  24  W.  R.  185,  1  Ch.  D.  588.  a 
case  under  sections  23-25  of  the  Partition  Act,  1868, 
is  still  an  authority  against  conversion.  The  broad 
principle  on  which  the  court  acts  in  such  a  case  is 
shown  in  Be  Barker,  29  W.  R.  873,  17  Ch.  D.  241, 
and  that  case  at  least  shows  that  conversion  cannot 
be  effected  by  anyone  in  the  position  of  a  next  friend. 
Wallacey.  Greenwood  was  before  the  court  in  Be  Barker. 
In  the  present  case  the  order  was  carefully  worded 
and  there  is  nothing  on  the  face  of  it  to  show  that 
the  infant  consented:  Davis  v.  Ingram,  45  W.  R. 
459,  [1897]  1  Ch.  477. 

They  also  referred  to  Mordaunt  v.  Benwell,  30  W.  B. 
227,  19  Ch.  D.  302. 

Bowden,  Q.C.,  in  reply. — In  Be  Barker  there  was 
no  request  for  sale.  In  the  present  case  it  is  difficult  to 
see  how  the  infant  could  have  consented  more  fully 
than  he  did  by  his  next  friend. 

Howard  v.  Jutland,  [1891]  W.  N.  210  was  also 
referred  to. 

Bybne,  J,— Two  questions  were  argued  before  me. 
the  broader  one  being,  whether  or  not  a  sale  ordered 
by  the  Court  under  the  provisions  of  the  Partition 
Acts  of  1868  and  1876  upon  a  request  for  sale  made 
on  the  part  of  an  infant  by  his  next  friend  effects  such 
a  conversion  of  bis  real  e«t»te  as  to  be  free  from  an 
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equity  for  recoiiYenioxi  on  the  part  of  the  heir  of  such 
infant  in  the  eyentof  his  dyinganderthe  ageof  21  years. 
It  is  dear  that  but  for  the  6th  section  in  the  Act  of  1876 
anch  an  equity  wonld  exist :  see  Foster  y.  Foster ;  and 
I  donbt  whether  Sir  (George  Jessel,  in  the  case  of 
Wallace  y.  Greetivtood,  meant  to  lay  down  that  sach 
an  eqnity  for  reconYcrsion  on  the  part  of  the  heir 
would  be  lost  simply  by  reason  of  the  sale  having 
been  made  at  the  request  of  the  infant,  such  request 
for  sale  having  been  made  under  a  special  statute 
involving  statutory  incidents,  including  a  provision 
for  the  reinvestment  of  the  proceeds  of  safe  in  real 
estate,  until  such  time  as  the  infant,  being  of  full  age, 
oould  ask  for  payment  ais  to  a  person  absolutely 
entitled,  as  in  this  case.     Howard  v.  Jalland  has  been 
referred  to.    As  I  have  been  furnished  with  office 
copies  of  the  judgment  and  orders  made  in  that  case, 
I  may  state  that  it  appears  there  that  an  infant  by 
his  next  friend  was  one  of  several  plaintiffii;   that 
the  judgment  was  prepared  as  follows  :    "  And  the 
plaintifGi  and   defendants,  who  claim  to  be  inter- 
ested in  a  moiety  of  the  hereditaments  in  the  state- 
ment of  claim  mentioned  requesting  a  sale  thereof 
and  a  distri|>ution  of  the  proceeds  uereof  instead  of 
a  division  of   the  said   hereditaments   between   or 
among  them."    And  Kekewich,  J.,  there  said  that 
he  oouldnot  hold  that  the  mere  request  for  sale  of  coun- 
sel or  solioitors  for  an  infant  operated  as  an  election  by 
an  infant  to  take  as  personality.    This  case  appears 
to  me  to  be  an  authority  for  saying  that  when  an 
infant  by  his  next  friend  is  one  of  several  plaintiffs  by 
counsel  requesting  a  sale,  and  a  sale  is  ordered  upon 
such  request,  the  proceeds  of  the  infant's  share  ought 
to  be  ear-marked  as  real  estate.    In  the  present  case, 
however,  it  does  not  appear  to  me  to  be  necessary  to 
decide  whether  this  case  is  reconcilable  with  Wallace 
V.  Greenwood,    I  have  to  deal  with  a  special  form  of 
judgment,  which  in  my  opinion  precludes  the  view 
that  the  court  acted  upon  the  request  of  the  infant  in 
directing  the  sale  which  was  actually  carried  out.     In 
the  present  case  the  action  was  brought  by  an  infant 
as  sole  plaintiff  by  his  next  friends,  and  the  writ  and 
statement  of  claim  asked  for  the  sale  of   the  real 
estate,  to  one  moiety  of  which  the  infant  plaintiff 
was  absolutely  entitled  subject,  to  a  tenancy,  by  the 
courtesy  submstiug  in  one  of  the  defendants.    The 
defendants  were  between  them  entitled  to  the  other 
moiety.     [His  lordship  referred  to  the  judgment  and 
certificate,  and  continued :]  The  effect  of  the  judgment 
was  to  leave  to  the  defendants  the  right  to  demand 
a  sale,  if  they  were  entitled  to  a  moiety.    It  cannot 
therefore  be  said  that  the  hereditaments  were  sold  on 
the  request  of  the  infant.    I  therefore  hold  that  there 
ia  no  conversion  of  the  infant's  share;  but  that  it 
I  realty. 


Nov.  9. 


Solicitors,  Charles  Saivbridge  <!h  Son, 


Chan.  Div.       ) 
Cozens-Hardy,  J.  j 

KbNBIOK  V,  MOUNTSTEVEN.   (a.) 

Partition — Practice  —  Form  of  judgment — Permanent 
improvements  ^A  llowance. 

A  tenant  in  common,  claiming  partition,  is  entitled 
whether  charged  with  occupation  rent  or  not,  to  have 
in  the  judgment  for  partition  an  inquiry  as  to  expendi- 
ture properly  made  in  permanent  improvements  to  the 
property^  during  the  co-ownership,  and  the  inquiry 
should  he  reciprocal, 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law. 


Ohservaiions  on  the  authorities. 
Williams  v.  Williams,  [1899]  W.  N.  66,  47  W.  B. 
Dig,  143,  approved. 

Action. 

This  action  was  brought  by  the  plaintiff  Anne  Jane 
Kenrick  against  the  defendants  as  trustees  of  a  settle- 
ment dated  the  22nd  of  September,  1847,  made  on  the 
marriage  of  Miss  Harriet  Ghamberlaine  and  the  Bev. 
Wm.  Hy.  Pook,  for  partition  of  the  landed  estates 
which  formerly  belonged  to  a  Mr.  George  Ghamber- 
laine, and  which,  on  ms  death  on  the  20th  of  April, 
1868,  passed  to  the  above-named  Anne  Jane  Kenrick 
and  the  above-named  Harriet  Ghamberlaine  as  his 
co-heiresses  at  law,  he  dying  intestate. 

Harriet  Ghamberlaine's  moiety  of  the  property  was, 
by  a  deed  dated  the  6th  of  May,  1878,  settled,  pursuant 
to  a  covenant  as  to  after-acquired  property  contained 
in  the  said  marriage  settlement,  upon  trust  for  herself 
for  life,  with  remainder  to  her  husband  for  life,  with 
remainder  to  their  children. 

In  the  year  1883  an  informal  division  of  the  property 
in  question  was  made  between  the  plaintiff  and 
Harriet  Ghamberlaine,  and  an  agreement  embodying 
the  terms  of  this  division  was  signed  by  them,  and  the 
rents  and  profits  had  ever  since  been  divided  and 
enjoyed  accordingly,  but  it  was  admitted  at  the  hear- 
ing that  this  agreement  did  not  bind  the  defendants, 
and  that  the  case  was  not  affected  by  its  terms. 

Minutes  of  judgment  had  been  prepared,  but  a 
quebtion  arose  as  to  whether  the  plaintiff,  who  claimed 
to  have  expended  large  sums  on  permanent  improve- 
ments, and  to  have  thereby  increased  the  value  of  the 
property  to  be  partitioned,  was  entitled  to  have  an 
inquiry  inserted  as  to  expenditure  on  improvements. 
She  had  resided  on  part  of  the  property,  and  had  not 
been  charged  with  anything  by  way  of  occupation 
rent,  but  it  was  contended  that  she  was  nevertheless 
entitled  to  have  in  the  judgment  an  inquiry  to  the 
following  effect — namely,  an  inquiry  whether  any  and 
which  of  the  persons  interested  in  the  said  real  estates 
and  hereditaments  have  or  has  with  the  sanction  and 
consent  of  the  other  persons  entitled  or  interested  in 
the  said  real  estates  and  hereditamente  properly  laid 
out  and  expended  any  and  what  sums  of  money  in 
substential  repairs  or  lasting  improvemente  upon  the 
said  real  estates  and  hereditamente  or  any  part 
thereof. 

Eve,  Q,C.,  and  E,  S.  Ford,  for  the  plaintiff.— The 
question  is,  to  what  extent  is  a  tenant  in  common 
daiming  partition  entitled  to  have  an  inquiry  as  to 
permanent  improvements  ? 

They  cited  In  re  Jones,  Farrington  v,  Forrester, 
[1893]  2  Gh.  461,  41  W.  E.  Dig.  143 ;  In  re  Cook's 
Mortgage,  Lawledge  v.  Tyndall,  44  W.  E.  646 ;  and 
Williains  v.  Williams,  W.  N.  (1899),  66,  47  W.  E. 
Dig.  143,  as  esteblishing  the  right  to  the  inquiry 
asked. 

Asthury,  Q,C,,  and  Vaughan  Hawkins,  for  the 
defendant. — ^Thereis  no  authority  for  allowing  the 
plaintiff  an  inquiry :  8v)an  v.  Swan,  8  Price  619 ; 
Teasdale  v.  Sanderson,  33  Beav.  534.  Permanent 
improvemente  do  not  give  the  right  as  against  a 
co-tenant  unless  an  occupation  rent  is  charged  :  see 
the  6th  and  7th  inquiries  in  Cooper  v.  Fisher,  2  Seton 
(6th  ed.)>  p.  1665.  That  was  the  law  till  Parker 
v.  Trigg  (1874),  W.  N.  27,  which  was  a  very 
special  case,  and  was,  moreover,  a  sale  and  not  a 
partition  case.  In  Watson  v.  Oass,  30  W.  E.  286,  2 
Seton  (dth  ed.),  p.  1666,  the  order  was  not  a  hostile 
order.  Leigh  v.  Dickeson,  33  W.  E.  638,  15  Q.  B.  D. 
60,  was  not  a  decision  on  the  point,  and  the  dicta  at 
pp.  67  and  69  are  wrong,  though  they  are  relied  on 
by  North,  J.,  in  In  re  Jones,  where  Teasdale  v. 
Sandersonmm  distinguished,  and  cited  by  Stirling,  J., 
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in  HiU  V.  Hickin,  46  W.  B.  137,  [1897]  2  Ch.  679. 
[Cozens-Habdy,  J.,  referred  to  Letlie  v.  French^  31 
W.  B.  661,  23  Ch.  D.  662.] 

Cozens-Habdy,  J. — On  principle  the  question  is 
one  of  diffioalty.  But  regard  being:  had  to  the 
authorities,  I  think  that  it  would  not  be  right  for  me 
to  express  any  view  of  my  own.  I  find  the  point 
dealt  with  by  Bacon,  V.C.,  in  1874  [Parker  v.  Trigg), 
by  Pry,  J.,  in  1881  {WaUon  v.  Ouss),  by  Cotton  and 
Lindley,  L.JJ.,in  1884  {Leigh  t.  Dickesm),  by  North, 
J.,  in  1893  (7h  re  Jones),  and  again  in  1896  {In  re 
Cook's  Mortgage),  by  Stirling,  J.,  in  1897  {HiU  v. 
Hickin),  aud  by  Kekewicb,  J.,  in  1899  {WiUiarM  v. 
Williams),  and  there  is  no  break  in  this  current  of 
authority.  I  must  follow  the  uniform  decisions  since 
1874.  I  hold  that  a  tenant  in  common  is  entitled  to 
an  inquiry,  and  it  should  follow  the  form  approved 
by  Kekewioh,  J.,  in  Williams  v.  Williams,  and  be 
reciprocal. 

Solicitors  for  the  plaintiff,  Robins,  Hay,  Wafers, 
<k  Hay,  for  F/ooks  &  James,  Sherborne. 

Solicitors  for  the  defendant,  Eyre,  Dotvling,  &  Go, 

Note. — Williams  v.  Williams  was  one  of  several 
actions  for  partition  of  different  properties  in  which 
improvements  had  been  severally  effected  by  the 
d^'fendants  or  their  predecessors  in  title.  Kekewioh, 
J.,  in  lieu  of  the  form  of  inquiry  given  in  2  Seton 
(dth  ed.),  p.  1665,  directed  the  following  account  and 
inquiry  to  be  inserted  in  the  judgments  in  the  several 
actions — viz. :  "  An  account  of  the  moneys,  if  any, 
expended  by  the  defendant  or  his  predecessors  in 
title  in  i)ermanent  improvements  to  the  said  heredita- 
ments since  "  [the  date  of  the  party's  title  accruing], 
'*  and  an  inquiry  as  to  the  extent  to  which  the 
present  value  of  such  hereditaments  had  been  in- 
creased by  such  expenditure." 


Nov.  2. 


Q.  B.  Div.  ) 

(Bidley  and  Darling,  JJ.)  ( 

Sbabman  v.  Mason,  (a.) 

Bankruptcy — Reputed  ownership — Qoods  \ised  for  pur- 
poses connected  with  trade  or  business — MantU^sitands 
--Bankruptcy  Ad,  1883  (46  <fc  47  Vict.  c.  62),  «. 
44  (m.). 

Goods  "  in  the  possession,  order,  or  disposition  of  <Ae 
bankrupt  in  his  trade  or  business  **  which  pass,  by  virtue 
of  section  44  of  the  Bankruptcy  Act,  1883,  to  the  trustee 
in  bankruptcy,  may  include  goods  used  for  purposes 
connected  vnth  the  bankrupt's  trade  or  business. 

Stands  or  models  used,  with  the  knowledge  and 
acquiescence  of  the  true  owner,  in  the  business  of  a 
mantle  dealer,  who  became  bankrupt,  were  accordingly 
held  to  be  goods  in  the  bankrupt's  possession  in  his  trade 
or  buiiness,  and,  there  being  no  proof  of  a  custom  to  the 
effect  that  stands  not  belonging  to  the  trader  were  used  in 
the  business,  passed  to  the  bankrupt's  trustee. 

Appeal  from  the  Mayor's  Court. 

The  action  was  brought  to  recover  possession  of 
ihirty-two  mantle-stands  used  in  the  business  of  a 
mantle  dealer,  or,  alternatively,  for  damages  for  their 
detention. 

The  stands  were  the  property  of  the  plaintiff,  who 
had  lent  them  to  his  brother  in  order  to  enable  him 
to  set  up  business  as  a  mantle  maker.  The  brother 
afterwards  sold  his  business  to  a  mantle  dealer,  and 
became  manager  of  the  busiaess  so  sold. 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


The  mantle  dealer  having  become  bankrupt,  the 
defendant,  who  was  her  trustee  in  bankruptcy,  took 
possession  of  the  stands. 

The  plaintiff  in  this  evidence  admitted  that  he  knew 
that  the  mantle  dealer  was  using  the  stands  in  her 
business. 

The  defendant  pleaded  that  the  bankrupt  was  the 
reputed  owner  of  the  stands  within  the  meaning  of 
section  44  (iii.)  of  the  Bankruptcy  Act,  1883,  and  that 
he  as  her  trustee  was  therefore  justified  in  taking 
them. 

The  recorder  left  the  question  to  the  jury  whether 
the  stands  were  <*  in  the  possession,  order,  or  dis- 
position of  the  bankrupt  in  her  trade  or  business  by 
the  consent  and  permission  of  the  true  owner  under 
such  circumstances  that  she  was  the  reputed  owner 
thereof." 

The  jury  answered  in  the  affirmative,  and  the 
recorder  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Jelf,  Q.C.,  and  Oransioun,  for  the  plaintiff.— The 
question  left  to  the  jury  involved,  really,  two 
questions.  One,  namely,  whether  the  stands  were  in 
the  order  or  disposition  of  the  bankrupt,  was  a 
question  of  fact  properly  left  to  the  jury.  The  other 
was  whether  they  were  in  tiie  bankrupt's  possession 
in  her  trade  and  business  under  such  droumstanoee 
that  she  was  the  reputed  owner  thereof,  and  this  wae 
a  question  of  law.  Qoods  belonging  to  a  third  party 
are  not  within  section  44  (iii.)  of  the  Bankroptcy 
Act,  1883,  unless  they  were  left  with  the  bankrupt 
under  such  oirciunstanoes  that,  as  reputed  owner,  he 
could  have  sold  them,  or  otherwise  obtained  oredit 
upon  them,  in  the  course  of  his  trade  or  business : 
per  Lord  Watson,  Colonial  Bank  v.  Whinney,  34  W.  B, 
706,  at  p.  707,  11  App.  Cas.  426,  at  p.  440.  It  is 
dear  that  in  the  present  case  the  trader  had  no  power 
lawfully  to  sell  or  obtain  credit  for  the  stands.  Tbey 
were  merely  lent  to  him  to  be  kept  in  his  possession : 
Whitfield  V.  Brand,  16  M.  &  W.  282,  and  Mace  v. 
Cadell,  Cowp.  232. 

He  dud  also  Ryall  v.  Rowles,  1  Yes.  sen.  348 ;  Joy 
V.  Campbell,  1  Sch.  &  Lef.  328. 

Danckwerts,  for  the  defendatit. — The  question  left 
to  the  jury  was  a  question  of  fact.  The  qu«*stion  of 
reputed  ownership  is  a  question  of  fact  in  each  case : 
Ex  parte  Watkins,  In  re  Couston,  21  W.  B.  630,  L.  B. 
8  Cb.  App.  620.  The  point  to  consider  is  not  whether 
the  trader  has  the  power  to  sell  or  pledge  the  goods, 
but  whether  persons  seeing  the  gooas  on  his  premises 
would  be  induced  thereby  to  give  credit.  Thus  if 
there  were  a  notorious  custom  for  goods  to  be  on  the 
trader's  premises  which  did  not  Mlong  to  him  the 
section  would  not  apply:  ThcuJcthwaite  v.  Cock,  3 
Taunt.  487 ;  Priestley  v.  PraU,  15  W.  B.  639.  L.  B. 
2  £k.  101 ;  and  Whitfield  v.  Brand.  Here  no  such 
custom  had  been  proved.  It  is  not  necessary  for  the 
section  to  apply  ttiat  the  trader  should  deal  in  the 
goods.  It  is  enough  if  the  goods  are  used  in  con- 
nection with  his  bosiness. 

Cranstoun  replied. 

Bidley,  J. — ^The  question  for  decision  is  whether 
these  stands  used  for  the  exhibition  of  goods  for  sale, 
but  not  being  part  of  the  goods  for  sale,  were  goods 
in  the  order  and  disposition  of  the  bankrupt  within 
the  meaning  of  section  14  (iii.)  of  the  Bankruptcy 
Act,  1883.  The  words  of  that  section  have  more 
than  once  been  the  subject  of  judicial  construction. 
In  the  case  of  In  re  Jenkinson,  15  Q.  B.  D.  441, 
16  W.  B.  Dig.  16,  where  the  bankrupt  was  a 
stockbroker,  silversmith,  and  watchmaker,  it  was 
decided  that  certificates  of  shares  deposited  by  him 
with  bankers  in  his  own  name  to  secure  his  trade 
account  did  not  pass  to  the  trustee  because  they  ^ 
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not  in  hu  posaession  in  his  trade  or  busiceBS.      The 
worda  of  tbe  Act  were  distiDgiiished  from  those  of 
the  Act  of  1869,  and  it  was  pointed  ont  by  the  court 
that  floods,  if  they  are  to  pass  to  the  trustee,  must 
come  into  the  bankrupt's  possession  in  his  trade  or 
business,  and  not  merely  as  a  trader.      The  question 
arose  again  for  determination  in  the  case  of  Colonial 
Bank   ▼.    Whinney    (m   the  Court    of  Appeal),    33 
W.  B.  852,  30  Gh.  I>.   26L    There  the  bankrupts, 
who    were    stock    and    share    brokers,    and    who 
were     in    the    habit    of     purchasing    shares    and 
obtaining  advances  on  them  oy  equitable  mortgages, 
had  deposited  shares  so  bought  to  secure  an  advance 
made  to  them  by  a  bank,  and   the    question  was 
whether  the  trustee  in  bankruptcy  could  take  the 
shares  as  being  within  the  operation  of  this  clause. 
In  the  end  it  was  decided  by  the  House  of  Lords  that 
the  shares  were  choH9  in  action  within  the  proviso  at 
the  dose  of  the  section ;  but  as  the  majority  of  the 
CSourt  of  Appeal  was  of  a  different  opinion  on  that 
point  it  was  necessary  for  them  to  determine  whether 
the  shares  were  goods  in  the  order  or  disposition  of 
the  bankrupts  in  their  trade  or  business.     Cotton, 
L.J.,  says :  '*  Where  we  have  sroods  such  as  stock-in- 
trade  there  is  no  difficulty.    The  goods  or  stock-in- 
trade  of  the  firm  would  be  in  the  order  or  disposition 
of  the  bankrupt  in  his  trade  or  business.    But  in  my 
opinion  the  words  of  the  section  would  go  further 
than  that.     I  think  the  true  construction  is  that  the 
goods  must  be  in  the  bankrupts'  order  or  disposition 
for  the  purpos«-s  of  or  purposes  connected  with  his  trade 
or  business."    Lindley,  L.  J.,  agreed,  aud  the  decision 
was  that  as  the  custom  of  the  firm  was  to  buy  shares 
out  of  the  partnership  money  and  use  them  for  the 
partnership    business,    and     as    these    shares    wpre 
intended  to  be  so  used,  they  were  in  the  order  or  dis- 
position of  the  banlmipts  within  the  meaning  of  the 
statute.     It  further  appears  from  the  judgment  of 
Lindley,  L. J.,  that  the  chief  doubt  in  his  mind  arose 
from   the  fact  that  the  shares  were  not  visible.     He 
says :  '*  One  question,  which  to  my  mind  is  a  most 
important  and  difficult  question,  is  this,  whether  any- 
thing is  meant  by  the  expression  in  the  Act  which  is 
not  applicable  to  a  visible  thing.     I  can  understand 
how  goods  and  chattehi  in  the  ordinary  sense  visible 
— things  in  a  shop  or  factory — are  in  a  man's  trade  or 
business ;  and  it  was  contended  by  the  appellants,  and 
very  ably  contended,  that  nothing  was  in  a  man's 
ttBde  or  business  within  the  meaning  of  the  section 
which  was  not  visible."    Now,  in  tbe  present  case, 
tbe  stands  in  question  are  visible,  so  that  the  argu- 
ment which  had   so  much    weight  with   the   Lord 
Justice  cannot  be  raised.    And  the  stands,  though  in 
a  different  way,  are  quite  as  much  connected  with  the 
trade  or  business  as  were  the  shares  in  the  Colonial 
Bank  case. 

During  the  argpiment  several  instances  were  put  by 
oonnsel  for  the  appellant  of  things  used  similarly  to 
these  standi  which  woald  not  (as  it  was  contended)  be 
considered  to  be  connected  with  the  bankrupt's  trade 
or  businesa ;  such  were  a  brougham  to  convey  goods, 
or  stands  of  little  value  in  a  wig-shop.  But  it  appears 
to  me  that  in  each  instance  the  things  in  qaestion 
would  be  connected  with  the  trade  or  business,  and 
therefore  within  the  order  or  disposition  section  if  the 
bankrupt  was  in  x>ossession  of  them  under  such  cir- 
cumstanoea  that  as  the  reputed  owner  he  could  have 
sold  l^em  or  otherwise  obtained  credit  ux)on  them  in 
the  coarse  of  his  trade  or  business.  That  point  did 
not  arise  at  the  hearing  of  the  Colonial  Bank  case  in 
the  Coort  of  Appeal,  for  it  was  conceded.  But  what 
I  have  just  said  are  the  words  of  Lord  Watson  when 
tbe  case  was  under  the  consideration  of  the  House  of 
Lords.  It  was  argued  indeea  that  in  order  to 
satisfy  those  words  the  very  particular  thing  must 


be  sach  as  the  bankrupt  could  ^  have  obtained 
money  upon  if  he  were  to  pledge  it,  and  that  the 
stands  were  not  such  as  the  bankrupt  could  have 
obtained  money  upon  if  he  were  to  pledee  them.  I, 
however,  think  it  more  probable  that  his  lordship  was 
dealing  with  the  goods  and  chattels  in  the  shop  as  a 
whole,  and  that  all  goods  which  might  be  held  to 
have  sufficient  importance  to  enter  into  the  value  of 
the  trade  or  business  in  the  ndnd  of  an  intending 
lender  would  f^  within  the  rule.  That  question 
would  be  one  of  fact,  and  would  be  for  a  jury ;  and 
I  think  a  direction  to  that  effect  would  be  more 
accurate  than  one  that  the  jury  should  merely  con- 
sider the  value  of  each  particular  thing.  Here  the. 
question  was  left  to  the  jury  by  the  recorder  in  the 
general  form  it  is  true,  and  they  answered  it  in  the 
favour  of  the  trustee.  Nor  can  this  court  alter 
the  decision. 

It  was  further  urged  for  the  appellant  that  the 
possesaion  of  these  stands  would  not  raise  a  pre- 
sumption of  reputed  ownership  by  the  bankrupt, 
and  the  case  of  Ex  parte  Watkins  was  quoted* 
I  think  that  where  it  is  known  generally  that  the 
trader  may  be  in  possession  of  the  goods  in  some 
other  capacity,  such  as  warehouseman  or  factor,  they 
are  not  within  the  statute.  Such  a  case  was  that  of 
the  wine  merchant  in  Ex  parte  Watkina,  and  the  book- 
seller in  Whitfield  v.  Brand*  Guns  left  at  a  gun- 
makers  for  repair,  or  plate,  will  afford  other  examples. 
But  in  each  case  it  is  a  question  of  fact  that  is  properly 
to  be  determined  by  a  jury.  Nor  do  I  see  thtit  in 
such  a  case  as  the  present  it  can  be  said  that  a  finding 
in  favour  of  the  trustee  was  a  wrong  findiug. 
Certainly  no  custom  can  be  alleged  here  at  all  similar 
to  those  found  in  the  wine  luerchant^s  and  book- 
seller's cases.  Tkackthwaite  v.  Cock,  quoted  in  the 
argument,  was  a  case  relating  to  hops  left  in  the 
merchant's  warehouse  after  sale,  where  it  was  found 
that  the  custom  was  not  proved  as  a  fact. 

The  appellant  further  placed  reliance  on  the 
observations  made  by  Lord  Fitzgerald  in  the  Colonial 
Bank  case,  and  in  the  earlier  cases  of  Byall  v.  Bowles 
aud  Joy  v.  Campbell,  as  showing  that  there  must  be 
something  contrary  to  good  faith  in  the  transaction, 
before  the  court  will  allow  goods  belonging  to  one 
person  to  be  taken  in  satisfaction  of  the  debt  of 
another.  No  doubt  the  possession,  order,  or  disposition 
must  be  in  a  person  who  is  not  the  owner,  aud  who 
ought  not  to  have  them;  and  no  doubt  the  object 
of  the  Acts  of  Parliament  passed  on  this  subject  has 
been  to  prevent  deceit  by  a  trader  who  is  in  the  visible 
possession  of  property  to  which  he  is  not  entitled. 
These  are  the  words  of  Lord  Kedesdale  in  Joy  v. 
Campbell,  many  titnes  approved  by  subsequent  de- 
cisions. But  they  do  not  mean  that  it  is  necessary,  in 
order  that  the  statute  may  apply,  that  there  should 
be  »ny  actual  bad  faith.  If  so,  where  was  the  bad 
faith  in  the  Colonial  Bank  case  ?  The  same  observa- 
tion applies  to  many  other  cases.  It  is  true  that  Lord 
Red«>8dale  uses  the  word  unconscientiously — **  whom 
tho  owner  permits  unconscientionply  to  have  such 
order  and  £8X)osition " ;  but  he  addis,  "  as  the  Act 
supposes."  The  expressions  mean  no  more  than  this, 
that  the  mere  x)088e8sion  by  a  person  not  the  owner, 
with  the  consent  of  the  true  owner,  so  as  to  obtain 
credit,  was  considered  by  the  Legislature  unfair. 

I  would  add  that  the  case  Lingard  v.  Meeaiter,  1 
B.  &  G.  308,  does  not  appear  to  me  to  affect  the 
principle  under  discussion  and  merely  turns  upon  the 
evidence  producrd  in  that  particular  c%se  to  show 
that  the  bankrupt  in  question  had  ceased  to  be  the 
reputed  owner  of  the  goods. 

For  these  reasons  I  think  that  there  was  evidence 
on  which  the  jury  might  properly  find  a«»  they  did, 
and  that  the  appeal  should  be  dismissed. 
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DABiiiNa,  J.— The  question  is,  whether  stands,  or 
models  for  the  display  of  costumes,  when  allowed  by 
the  true  owner  of  them  to  remain  in  possession  of  a 
bankrupt  person  for  the  purpose  of  displayiog  upon 
them  for  sale  clothes  sold  by  the  bankrupt  in  the 
ordinary  course  of  his  business,  are  goods  *'  in  the 
possession,  order,  or  disposition  of  the  bankrupt  in  his 
trade  or  business  "  within  the  meaning  of  section  44 
of  the  Bankruptcy  Act,  1883.  It  was  argued  by  Mr. 
Jelf  on  behalf  of  the  appellant  that  these  goods  are 
not  subject  to  that  section  of  the  Act,  because  they 
were  not  such  things  as  were  for  sale  in  the  business 
of  the  bankrupt.  Now,  if  I  could  entirely  accept 
some  of  the  expressions  used  in  judgments  given  m 
*  the  older  cases,  I  should  agree  that  this  is  law  to- 
day. But  having  regard  to  the  language  of  judges 
of  late  years,  I  cannot  think  that  such  phrases  as 
'*  The  goods  must  be  such  as  the  party  suffers  the  trader 
to  sell  as  his  own"  can  now  ba  accepted,  although 
they  are  quoted  with  apparent  approval  by  Parke,  B., 
in  Whitfield  v.  Brand.  As  to  what  may  be  the  real 
meaning  of  the  words  in  question,  there  is,  I  think, 
no  direct  authority.  Indeed  it  is  said  by  Lord 
Fitzgerald  in  the  latest  case  ^Colonial  BankY,  Whinney) 
that  *'  their  construction  has  yet  to  be  determined." 
It  is  to  be  remarked,  however,  that  the  words  are  not 
now,  and  have  not  been  since  6  Q«o.  4,  c.  16,  s.  72, 
what  they  were  when  many  of  the  earlier  cases  were 
decided.  It  is  pointed  out  by  Parke,  B.,  in  Whitfield 
V.  Brand  that  they  now  stand  as  *'  possession,  order, 
or  dispositiou,"  instead  of  "  possession,  order,  and 
duiposition."  I  think,  therefore,  that  it  is  enough  if 
these  goods  were  in  the  possession  of  the  bankrupt  in 
his  trade  or  business,  although  they  were  not  in  his 
disposition  therein  in  the  sense  that  they  were  such 
things  as  he  sold  in  his  trade.  The  words  '*  order  or 
disposition"  seem  to  me  necessary  to  enlarge  the 
word  *' possession  "  so  as  to  include  something  beyond 
visible  occupation  by  a  reputed  owaer.  If  it  be 
said  that  this  construction  appears  incocsistent  wit;h 
Lord  Watson's  words  in  Colonial  Bank  v.  Whinney : 
'*  The  principle  which  appears  to  me  to  be  dedudble 
from  the  auUiorities  is  this,  that  the  goods  belonging 
to  a  third  party  are  not  within  section  44  (iii.)  of  the 
Bankruptcy  Act,  1883,  unless  they  were  left  with  the 
bankrupt  in  such  circumstances  that,  as  reputed 
owner,  he  could  have  sold  them,  or  otherwise  obtained 
credit  upon  them  in  the  course  of  his  trade  or 
business,"  then  I  would  answer  that  I  understand 
Lord  Watson  to  have  meant  by  obtaining  credit  upon 
the  goods,  not  merely  getting  a  loan  by  pledging 
them,  but  obtaining  credit  on  the  purchase  of  other 
goods,  because  of  the  bankrupt  appearing  to  own 
things  valuable  for  business  purposes,  though  not  for 
sale  in  his  business.  This  construction  recommends 
itself  to  me  as  being  entirely  consonant  with  the 
passage  quoted  by  Lord  Ashbourne  from  Byall  v. 
Bowles  as  applicable  to  the  existing  bankruptoy  law, 
that  the  intent  of  it  is  ''to  prevent  traders  £rom 
gaining  a  delusive  credit  by  a  false  appearance  of 
substance  to  mislead  those  who  should  deal  with 
them  " :  see  Colonial  Bank  v.  Whinney,  in  the  House 
of  Lords,  p.  447. 

Moreover,  I  think  there  is  extreme  force  in  the 
passage  from  the  judgment  of  Ootton,  L.J.,  in 
Colonial  Bank  v.  Whinney,  cited  by  my  learned 
brother.  It  is  plain  that  the  words  used  by  the 
Lord  Justice  would  cover  goods  much  less  directly 
connected  with  the  bankrupt's  trade  than  are  those 
here  in  question.  Indeed,  it  is  probable  that, 
although  not  for  sale,  these  stands  might  rightly  be 
considered  as  part  of  the  stock-in-trade  of  the 
bankrupt  as  being  goods  necessary  to  the  carrying  on 
of  tho  trade  or  business.  Farther  on,  in  the  same 
case  Lindley,  L.  J.,  construes  these  words  as  meaning 


"not  merely  visibly  employed  in  bis  trade  or 
business,  but  acquired  for  the  purposes  of  the  business 
and  used  for  those  purposes." 

The  decision  of  the  Court  of  Appeal  in  which  these 
expressions  were  used  was  reversed  by  the  House  of 
Lords ;  but  the  reasoning  of  the  Lords  Justices  upon 
those  points  remains  nna£Eeoted  by  that  decisioo. 
Still,  the  passages  I  have  quoted  from  their  judg- 
ments are  said  by  Mr.  Jelf— though  I  do  not  agree 
with  him — to  be  obiter  dicta,  and  further,  to  be  in 
conflict  with  an  unreported  decision  of  my  own  at 
ntn  priue.  Such  decisions  at  nisi  pHus  as  had  the 
good  fortune  to  be  reported  bv  Lord  Campbell  are 
admittedly  of  high  authority,  but  I  cannot  bring 
myself  to  attribute  to  that  particular  decision  of  a 
court  of  flrst  instance  which  has  been  pressed  upon 
me,  an  authority  overbearing  the  opinion  of  the  IiOTds 
Justices,  obiter  dicta  though  they  be. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  jSf.  jSf.  Seal* 

Solicitor  for  the  respondent,  C.  Butcher. 


Q.  B.  Div.     1 


June  16,  22,  1899. 


(Bigham, 

Gbbat  Wsstbrn  Bailway   Co.  V.  London   and 
County  Banking  Co.  (Limited),  (a.) 

Banker— Cheque^**  Customer  ''—Defective    tiUe^BUls 
of  Exchange  Act,  1882  (45  <fc  46  Vid.  c.  61),  s.  82. 

A  rate  collector  by  falsely  pretending  tJiat  a  rate  had 
been  made  obtained  from  the  plaintiffs  a  cheque,  drawn 
in  the  collector's  favour  as  payee,  crossed  generaUy  and 
marked  **  not  negotiable."  The  collector  took  the  cheque 
to  the  defendants'  bank  at  which  he  Juid  for  some  years 
been  in  the  luibit  of  cashing  chequeSt  but  at  which  he  kept 
no  account ;  a  part  of  tf^e  amount  of  the  cheque  was  aJt 
the  collector's  request  credited  to  tlie  account  of  a  local 
authority  which  banked  with  the  defendants,  and  the 
balance  was  handed  to  the  collector  and  appropriated  by 
him  to  his  own  use.  The  defendants  in  due  course 
presented  the  cheque  and  received  payment  thereof. 

The  Bills  of  EoDchange  Act,  1882.  s.  82,  provides  thai 
where  a  banker  in  good  faith  and  without  negligence 
receives  payment  of  a  crossed  cheque  for  a  customer  who 
has  a  defective  title  to  the  cheque  the  banker  shall  incur 
no  liability  to  the  true  owner  of  the  cheque. 

Held,  that  tt  is  a  question  of  fact  wJietJier  a  person 
is  a  ** customer"  of  a  bank  within  the  meaning  of 
section  82;  thcU  the  collector  was  a  customer  of  the 
defendants,  and  that  they  received  payment  of  the  cheque 
for  him  within  the  meaning  of  the  section. 

Action  tried  in  the  Commercial  Court. 

The  plaintiffs  sought  to  recover  the  simi  of  £142  10s., 
as  money  had  and  received  by  the  defendants  to  the 
use  of  the  plaintiffs,  or  alternatively  as  damages  for 
the  conversion  of  a  cheque. 

The  facts  are  fully  stated  in  the  judgment. 

H.  D.  Oreene,  Q,C.,  and  Park  Qoff,  for  the  plaintiff 

H.  T,  Lawrence,  Q,C,,  and  Guy  Lushington,  for  the 
defendants. 

The  following  cases  were  cited :  Mathews  v.  Brown 
<f;  Co,,  63  L.  J.  Q.  B.  494;  La  Cave  A  Co.  v.  GrHit 
Lyonnais,  [1897]  Q.  B.  148,  45  W.  R.  Dig.  8; 
White  V.  Garden,  10  C.  B.  919 ;  Arm^d  v.  Cheque 
Bank,  24  W.  B.  759,  1  C.  P.  D.  578;  Mathiessen 
V.  London  and  County  Bank,  27  W.  R.  838,  5  C.  P.  D. 
7  ;  Fisher  v.  Boberts,  6  Times  L.  B.  354  ;  Natiowd 
Bank  v.  Silke,  39  W.  B.  361,  [1891]  1  a  B.  435; 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister-* 
at-Law. 
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GbKAT  VEBTBRy  RAILWAY  Co.  V.  LONDON  AND  COTJNTT  BANKINO  Co.  (LiMITBD).  H. 


Kleinwort,  Sans,  A  Co,  v.  Comptoir  National  cPEacomvte 
de  Paris,  [1894]  2  Q.  B.  157.  Cur.  adv.  vtiUy 

June  22.— BiGHAM,  J.,  read  the  foUowing  judg- 
ment:  This  was  an  action  brought  for  £142  10a., 
money  had  and  leoeiTed  by  the  defendants  to  the  use 
of  the  plaintiffs,  or,  in  the  alternative,  for  damages  to 
a  like  amount  for  the  oouYersion  of  a  cheque.    The 
facts  were  as  follows :  One,  Huggins,  had  been  for 
many  years  a  rate  collector  in  the  employment  of  the 
Wantage  Rural  District  Council  and  for  other  similar 
bodies.    In  this  capacity  he  had  been  in  the  habit  of 
receiving  from  the  plaintiffs  and  others  cheques  for 
the  amounts  payable  by  them  for  rates,   and  the 
cheques   he   received  he    used    frequently   to    cash 
through  the  defendants'  branch  b^k  at  Wantage. 
He  had  been  in  the  habit  of  cashing  cheqaes  in  this 
way  for  fif teeu  or  twenty  years,  and  a  considerable 
number  of  cheques  (fifty  or  sixty)  were  cashed  by  him 
m  the  courM  of  each  year.    Apparently  Huggins,  on 
receipt  of  the  money  for  the  cheques,  distnbuted  it 
among  the  local  bodies  to  whom  he  had  to  account. 
He  was  well  known  to  the  manager  and  officials  of  the 
bank  at  Wantage.    The  bank  were  the  bankers  of  the 
Wantage  Rural  District  Council.    Huggins,  however, 
kept  no  account  with  the  defendants,  nor  had  he  any 
pass    book;    each    of    his    transactions    with    the 
defendants  were  completely  din>osed  of  as  and  when 
he    brought    the   cheques.      In    November,    1898, 
Huggms   falsely  pretended   to    the   plaintiffs    that 
a   rate   had    been    made,    and    that    the   plaintiffs 
owed   m  respect  of  the  same  £142  lOj.    By  this 
noeans  he  induced  the  plaintiffs  to  give  him  their 
cheque  for  that  amount.    The  cheque  was   drawn 
on  the    London    Joint   Stock  Bank    in    favour  of 
Hoggins  or  order;    it  was  crossed    generally   and 
marked  "  Not  negotiable."  On  the  16th  of  November, 
Huggms    m    accordance  with  his  usual   course  of 
dealing  with  the  defendants,  took  this  cheque  to  their 
bank  at  Wantage  to  ffet  it  cashed.    He  handed  it 
across  the  counter  to  the  bank  clerk,  and  the  latter 
filled  up  a  paying-in  slip,  which  Haggios    signed. 
TOis  paymg-in  sUp  contained  no  reference  to  the 
cheque  itself,  but  purported  to  show  a  payment  into 
^e  bank  of  £142  lOs.  in  money,  a  payment  out  to 
Huggins  of  £117  lOs.  and  a  payment  to  the  credit  of 
the  district  councU's  account  at  Huggins'  request  of 
X25.     The  business  effect  of  this  was,  that  the  bank 
7^«    «  ^    Huggins   the   amount  of   the    cheque, 
X142  lOj.,  which  he  there  and  then  disposed  of  to  his 
own  ose.    Having  tbus  obtained  the   cheque,    the 
defendants  crossed  it  to  themselves  and  sent  it  up  to 
their  head  office  in  London  for  collection.    It  was 
duly  presented  and  paid.    The  question  is  whether 
the  defendants  are  liable  to  account  to  the  plaintiffs 
for  the   money  so  paid.     Now,  if  this  cheque  had 
neither  beoi  crossed:  nor  marked  "Not  negotiable" 
there  could   be  no   doubt  as  to  the  right  of   the 
defendants  lo  retain  the  proceeds.      It  would  be  true 
^  ?y  ^^  Huggins*  title  to  it  was  defective.      See 
section  29,  sub-section  2,  of  the  Bills  of  Exchange  Act  • 
but  inasmuch  as  the  defendants  took  the  chique  in' 
good  f uth  and  for  value,  and  without  any  notice  of 
the  defect,  the  plaintiffi  would  have  no  cause  of 
action  af^c^  them ;  what  then  is  the  effect  of  the 
crossing  ?    The  effect  of  crossing  a  cheque  is  stated 
m  section  79,  sub-section  2,  of  the  Act.    It  is  that  if 
the  hanker  on  whom  it  is  drawn  pays  it  otherwise 
than    to    a    banker,     he     renders     himself    liable 
to    the    true    owner   for  any  loss  he  may  sustain 
owing   to  the  cheque  having  been  so  paid.     Then 
•eotioi    80  provides  that  if  flie  banker  on  whom  the 
cheque  is  drawn  pays  it  in  good  faith  and  without 
negligence  to  another  banker,  he  shall  stand  m  the 
same  posiuon  as  if  he  had  made  the  payment  to  the 
troe  owner  of  the  cheque.    Thes^  two  sections  ^©al 


with  the  liabilities  and  rights  of  the  banker  ou  whom 
the  cheque  is  drawn.    The  next  two  sections  define 
the  position,  first,  of  any  person  who  may  take  a 
crossed    cheque    marked    "Not   negotiable,"    and 
secondly,   of  a  banker  who  receives  payment  for  a 
customer  of  a  crossed  cheque.    Section  81  provides 
that  a  person  who  takes  a  crossed  cheque  marked 
"  Not  negotiable  "  shall  have  no  better  titie  than  the 
person  from  whom  he  took  it  had.    Section  82  pro- 
vides that  where  a  banker  in  g^ood  faith  and  without 
negligence  receives  payment  for  a  customer  of  a  crossed 
cheque,  and  the  customer  has  no  titie  or  a  defective 
title  to  it,  the  banker  shall  incur  no  liability  to  the 
true  owner  by  reason  only  of  having  received  such 
payment.    Applying  the  law  as  contained  in  these 
sections  to  the  facts  of  this  case,  it  appears  to  me  that 
Huggins,  who,  as  I  have  said,  had  only  a  defective 
title  to  the  cheque,  could  give  no  better  titie  to  the 
defendants  because  the  cheque  was  crossed  and  marked 
"Not  negotiable,"  but  that  though  he  could  only 
ffive  a  defective  title  to  the  defendant,  yet  if  the 
defendants,    being    bankers,    can    show   that   they 
did  no  more  than  receive  payment  of  the  cheque 
in   the  manner    described  in  section  82,    they  are 
protected.    Now,  I  find  as  a  fact  that  the  defendants 
received  the  payment  in  good  faith  and  without  neg- 
ligence.   I  find  also  that  they  received  it  for  Huggins. 
It  was  argued  that  they  did  not  receive  for  Huggins, 
but  for  themselves.     It  was  said  tiiat  they  bought  the 
cheque,  but  if  by  this  expression  it  meant  that  they 
took  the  cheque  without  recourse,  I  am  clearly  of 
opinion  that   the  contention  is  wrong.     What  the 
bank  did  was  this:  They  advanced    £142   lOs.    to 
Huggins,  and  Huggms  became  their  debtor  to  that 
amount;    they  then  undertook  with  him    to  send 
forward  the  cheque  for  collection,  and  to  apply  the 
proceeds,  when  received,  to  the  extinguishment  of  his 
mdebtedoess.      This,  in  my  opinion,  amounted   to 
receiving  the  money  for  Huggins.    Suppose  the  bank 
had  not  paid  any  money  to  Huggins  on  the  16th  of 
November,  could  it  then  be  argu^  that  in  presenting 
the  cheque  they  were  not  presenting  it  for  him  ? 
Clearly  not;  and  I  cannot  see  why  the  fact  that  they 
paid  him  the  money  on  the  16th  of  November  in 
anticipation  of  the  payment  of  the  (dieque  next  day 
in  the  clearing-house   should   make  any   difference. 
Only  one  question  then  remains — ^the  real  question  in 
the  case,  Was  Huggins  a  customer  within  the  mean- 
ing of  section  82  ?    Now,  whether  a  person  is  or  is  not 
a  customer  of  a  bank  must  be  a  question  of  fact  to  be 
determined  with  reference  to  the  circumstances  of 
each  case.    It  is  undesirable  to  attempt  to  define  what 
constitutes  a  man  a  customer  of  a  bank.     It  is  much 
better  to  leave  the  question  at  large,  so  thiit  a  jury  or 
the  court  may  deal  with  each  case  as  it  arises.    The 
Act  of  Parliament  has  not  attempted  any  definition ; 
banker  is  defined,  but  not  customer ;  and  I  think  the 
Legislature  wisely  omitted  to  define  the  expression. 
Then  was  Huggins  in  fact  a  customer  P    I  think  he 
was;  he  had  been  in  the  habit  for  many  years  of 
using  the  defendant  bank  in  connection  with  trans- 
actions   which    undoubtedly  constitutes   part    of    a 
banker's  business :  the  collection  of  cheques ;  and  he 
was  well-known  to  the  bank.      This  is,    I    think, 
sufficient  to  constitute  him  a  customer  within  the 
meaning  of  the  section. 

I  come,  therefore,  to  the  conclusion  that  the  defend- 
ants are  entitied  to  the  protection  of  the  section,  and 
are  consequentiy  not  liable  in  this  action.  In  these 
drcumst^ces  it  becomes  unnecessary  for  me  to  deal 
with  the  other  questions  raised  in  argument  by  Mr. 
Lawrence, 

Judgm^/oT  the  defendants. 

Solicitor  for  plaintiffs,  B,  R,  Nehon, 

gp}icitors  f or  defen  dants,  Harries,  Wilkinson,  &  Baikes, 
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Tallbrman  v.  The  Dowsing  Badtant  Heat  Co.  '^Limited). 


High  Court. 


Cban.  Div. ) 
Stirling,  J.  j 


July  19,  20;  Aug.  1,  1899. 


Taixerman  V,  The  Dowsing  Radiant  Heat  Co. 
(Limited),  (a.) 

Trade  competition  —  Rival  manufacturers  of  medical 
apparatus — Appropriation  of  medical  testimoniaU — 
Fraudulent  representations — Damage  to  manufacturer 
— Injunction  refused . 

A  manufacturer  of  patented  medical  apparatus  had 
received  favourable  notices  and  comments  in  the  medicttl 
and  other  press,  which  a  rival  manufacturer  of  later  and 
similar  apparatus  had  copied,  in  modified  forn\s,  into 
several  pamphlets  by  which  he  advertised  his  goods. 

Held,  that  there  was  no  evidence  thai  the  defendants 
goods-  were  jmssed  off  for  the  plaintiff's,  and  thai  the 
application  for  an  iiderlocutory  injunction  to  restrain  the 
issue  of  such  jtamphlets  containing  the  testimonials  must 
be  refused, 

FraDks  v.  Weaver,  8  L,  T.  (0.  8,)  610,  10  5eov. 
297,  distinguished. 

Batty  V,  Hill.  11  W.  R.  745,  \  H.  A  M,  264,  approved, 

MotioD. 

The  plaintiff  Lewis  Abraliam  Tallerman  was  the 
inventor  of  a  mode  of  treating  various  diseases  by 
means  of  superheated  air,  and  was  the  patentee  of 
an  apparatus  for  carry iog  this  mode  of  treatment  into 
effect.  Since  1893  his  system  had  been  in  practical 
operation,  and  during  that  period  had  attracted  the 
favourable  attention  of  many  members  of  the  medical 
profession.  In  the  Lancet  of  the  29 ch  of  August, 
1896,  there  appeared  an  article  on  the  subject  by  Dr. 
EJDOwsley  Sibley,  oontuning  an  account  of  the 
Tallerman  mode  of  tieatment,  and  particulars  of  its 
application  to  specific  cases.  Dr.  Sibley  had  also 
made  a  speech  upon  the  same  subject  before  the 
British  Balneological  and  Climatological  Society. 
The  defendant  company  was  formed  in  .December, 
1898,  for  the  purpose  of  applying  a  rival  mode 
of  treatment  to  the  same  class  of  cases,  the 
apparatus  for  this  having  been  patented  in  1897 
and  1898  by  Herbert  John  Dowsing,  an  electrical 
engineer.  The  main  difference  between  the  two 
systems  was  that  luminous  heat  was  made  use  of  by 
Dowsing,  while  the  plaintiff  applied  dark  or  obscure 
heat  Dowsing's  system  had  been  favourably  noticed 
by  some  medical  men.  For  the  purpose  of  adver- 
tising Dowsing's  system,  the  defendant  company  had 
issued  and  circulated  three  pamphlets,  in  regard  to 
each  of  which  the  plaintiff  made  some  complaints. 
The  first  pamphlet  was  entitled  "The  Dowsing 
Badiant  Heat  System,"  and  contained  an  extract 
from  the  Daily  Mail  of  the  17th  of  January,  1899, 
which  stated  that  Dr.  Sibley,  senior  physician  at  the 
North- West  London  Hospital,  had  contributed  an 
article  to  the  Lancet  on  this  system,  whereas,  in  fact, 
the  article  related  to  Tallermau's  system.  The  second 
pamphlet,  which  was  entitled  ''The  Badiant  Heat 
Treatment  (Dowsing's  Patent):  Extracts  from  the 
Medical  Press,"  contained  what  purported  to  be  an 
"  extract  from  an  article  published  in  the  Lancet  by 
Mr.  Knowsley  Sibley,  M.A.,  M.D.,  B.C.  Camb., 
M.EC.P.  Lond.  (Senior  Physician  to  Out-Patients 
at  the  North-West  London  Hospital),  on  Local  Hot- 
Air  Treatment  for  Bheumatism,  Qout,  and  Allied 
Affections.*'  The  extract  omitted  from  the  title  the 
name  of  the  plaintiff  Tallerman  which  appeared  in 
the  title  of  the  original  article,  and  also  any  mention 
whatever  of  the  plaintiff  Tallerman  or  his  system. 
The  extracts  had  been  so  made  that  the  reader  would 
naturally  believe  that  certain  statements  of  fact  which 

(a.)  Reported  by  Warwick  H.  Draper,  Esq., 
Barrister-at-Law. 


appeared  in  the  article  related  to  the  defendant's 
system,  whereas  in  fact  they  related  to  the  plaintiff's. 
For  example,  on  p.  4  of  the  pamphlet  the  follow- 
ing passage  occurred :  "A  period  of  two  years 
has  enabl^  me  to  form  a  aefinite  opinion  that 
the  value  of  the  treatment  is  not  merely  a  tem- 
porary one,  but  is  of  a  more  or  less  permanent 
nature."  The  third  pamphlet  was  entitled,  *'Th« 
Dowsing  Badiant  Heat  Co.  (Limited)— Extraots 
from  the  Journal  of  Balneology  and  Climatology," 
and  contained  what  purported  to  be  a  report  of  the 
Bpeech  made  at  a  meeting  of  the  society  of  th-it  name, 
lu  that  speech  as  delivered  certoiu  spaoifio  refereucei 
were  made  to  the  systems  both  of  the  plaintiff  and  of 
the  defendant  company ;  but  in  this  pamphlet  both 
had  been  struck  out.  Under  these  oircumstanoes  the 
plaintiff  Tallerman  and  the  Patents  and  Manufac- 
turers* Development  Co.  (Limited),  a  company  whioh 
he  had  formed  for  the  development  of  his  invention, 
brought  this  action  and  moved  for  an  injunction  to 
restrain  the  defendants  from  printing,  publishiug, 
issuing,  or  circulating  any  pamphlet,  notice,  circular, 
or  advertisement  which  contaioed  any  press  notice, 
testimonial,  or  other  document,  or  any  other  c'xtraot 
therefrom  originally,  written  in  favour  of  the  plaiutiff 'a 
hot-air  treatment,  or  in  which  any  use  was  made 
of  the  reputation  of  the  plaintiff  Tallerman  or 
his  hot-air  treatment,  or  which  would  lead 
to  the  belief  that  any  press  notice,  testi- 
monial, or  other  document,  originally  written 
in  favour  of  the  plaintiff's  hot-air  treatment,  was 
written  in  favour  of  the  defendants'  treatment ;  and 
also  from  represnnting  or  doing  anything  leading  to 
the  belief  that  the  defendants*  treatment  by  hot-air  is 
the  same  as,  or  substantially  equivalent  in  results  t3« 
the  plaintiff's  hot-air  treatment.  The  plaintiff's  evi- 
dence showed  that  these  pamphlets  had  been  sent  to 
persons  who  had  been  treated  by  the  plaintiff's 
system,  some  of  whom  had  been  misled  into  the  belief 
that  Dr,  Sibley's  article  and  speech  related  to  the  de- 
fendant's system ;  aud,  further,  that  the  oirculatiou  of 
these  pamphlets  among  such  persons  was  attributable 
to  the  exertions  of  a  Mr.  Pritchard,  who  was  formerly 
secretary  of  the  plaintiff  company,  but  who  had  sinoe 
entered  the  service  of  the  defendant  company  and  was 
carrying  on  their  business  from  his  former  ofiioe. 
The  defendant  Dowsing  attempted  to  explain 
the  extracts  in  the  pamphlets  by  saying  that 
the  article  in  the  Lancet  contained  a  number  of  well- 
stated  propositions  applicable  to  any  of  the  existing 
systems  for  the  applications  of  dry  heat  for  therapentic 
purposes,  but  this  was  not  made  out ;  and  he  further 
stated,  as  the  fact  was,  that  the  report  of  Dr.  Sibley's 
speech  was  obtained  from  Dr.  Sibley  himself,  and  that 
the  proofs  were  corrected  by  him.  He  also  offered  to 
discontinue  the  employment  of  Pritohvd  from 
September  next. 

W,  H,  Upjohn,  Q.C,  and  W,  H,  Cozens-Hardy^  for 
the  plaintiff,  submitted  that  this  was  unfair  oompeti- 
tion  which  the  court  would  restrain,  becaose  the 
extracts  as  published  were  untrue  and  were  fraudulently 
made  for  a  purpose  involving  damages  to  the  plaintiff 
and  pecuniary  advantage  to  the  defendants  to  which 
they  were  not  entitled,  Pasley  v.  Freeman,  3  T. 
B.  51  2  Smith's  Leading  Cases  (10th  ed.)  64. 
The  plaintiff  had  not  advertised  his  system,  but  had 
left  himself  in  the  hands  of  the  medical  profession, 
relying  solely  for  his  reputation  on  the  notes  of  cases 
in  the  medicsl  journals,  and  the^e  notes  had  beea 
fraudulently  appropriated;  iu  Franks  v.  Weaver, 
10  Beav.  297,  specific  relief  had  been  granted  on  a 
very  similar  point  according  to  the  report  of  that  case 
in  8  L.  T.  (O.  S.)  510. 

C    E,  Jenkins^  Q,C,,  aud   A,   li,  Ingpen,  for  the 


Voi.XLVliT.     [Jan  6. 1900.1       TFIE   WEEKLY  REPORTER. 


147 


HiOH  Court. 


Tallerman  u.  The  Dowsing  Eadiawt  Heat  Co.  (Limited). 


High  Court. 


defendants,  oontended  that  this  was  not  a  passing- 
off  case  and  must  fail  as  a  matter  of  law ;  it  is  not 
actionable  for  one  tradesmen  to  use  testimonials  given 
to  another  tradesmen,  but  they  can  only  be  used  as 
evidence  in  a  passing-off  case.  FrarUcs  y.  Weaver  is 
distinguishable  on  that  ground.  The  court  will  not 
restrain  statements  merely  because  uuf  rue  :  per  Lord 
Herschell  in  White  v.  Mdlin,  43  W.  R.  353,  [1895] 
A.  C.  154.  These  erroneous  impressions  caused  by 
user  of  advertisements  are  not  enough  unless  there  is 
passing-off  of  the  defendants'  goods  as  and  for  the 
|)1aintiff*B :  Birmingham  Vinegar  Co,  v.  Powell^  44 
W.  E,  688,  affirmed  in  [1897]  A.  C.  710.  46  W.  R. 
T>ig.  164;  Clark  v.  Freeman.  II  Beav.  112;  Ajello  ▼. 
Worahi/,  46  W.  B.  245,  [1898]  1  Ch.  274. 

Cur.  adv.  vult, 

Stirling,  J.,  after  st'itiusr  the  facts,  and  having 
obuMrved  that,   as  to  Do^aitig^s   explanation  of   the 
extracts,  his  conduct  might  have  been  very  proper  if, 
instead  of  including  statements  of  particular  fact,  he 
bad  confiuei  himself  to  general  statements,  continued  : 
III  my  opinion,  whatever  may  be  the  legal  merits  of 
the  case,  the  plaintiffs  have  reason  to  complain  of 
what  the  defendants  have    done.      The  use    made 
of  the  extracts  from  Dr.  Sibley's  article  and  speech 
was  calcidated  to  cause  annoyance  to  the  plaintiffs 
and  the  employment  of  Pritchard    to   rouse    their 
snapicions.      The  case,    however,    is    admitUsd    not 
to  be  one  in  which  the  defendants  are  selling  or 
trying  to  pass  off  their  treatment  or  apparatus  as 
and  for  the  plaintiffs*.     Neither  can  it  be  said  that 
their    pamphlets    contain    false    stateoaents    as     to 
the  pliuntiffd*  business  ;  the  false  statements  relate  to 
ibA  defendants'  business.     What  is  raid  is  that  the 
defendants  are  making    statements,   false    to    their 
knowledge,  which  will  cause  damage  to  the  plaintiffs, 
Mnd  the  judgments  in  Fohley  v.  Freeman  were  referred 
to,  particularly  that  of  Buller,  J.,  in  which  it  was 
laid  down  that  "  fraud  without  damage  or  damage 
without  fraud  gives  no  cause  of  action,  but  where 
these  two  concur   an    action  lies.''      The  principle 
entabliihed  by  that  case  is  thus  stated  by  Parke,  B.,  in 
Langridge  v.  L^ntg,  2  M.  &  W.  519,  at  p.  531 :  *•  A  mere 
naked  falsehood  is  not  enough  to  give  a  right  of 
action,  but  it  is  so  if  it  be  a  falsehood  told  with 
intention  that  it  should  be  acted  on  by  the  party 
injured,    and    that    act   mubt    produce  damage    to 
him."      Here,  however,  the  statements  complained 
of  were  not  intended  to  be  acted  on  by  the  plain- 
ttffd   and  have  not  been  acted  on  by  them.      But 
it   'Was  said  that  the  principle    went  beyond  this, 
and   reference    was  made    to  some   observations  of 
Melliah,  Ij.J.,  in  Singer  Manufacturing  Co.  v.  Wilson, 
24  W.  E.   1023,  2  Ch.  D.  434,  at  p.  453,  when  he 
wan  oonsiderinic  tbe  case  of  the  wrongful  user  of  a 
trade-mark.    The  Lord  Justice  there  said  :  **  Origin- 
ally,   X  apprehend,  the  right  to  bring  an  action  in 
reeppct  oi  the  improper  use  of  a  trade-mark  arose  out 
of  tbe  common  law  right  to  bring  an  action  for  a  false 
representation,   which,   of  course,   must  be  a    false 
representation  made  fraudulently.     It  differed  from 
an   ordinary  action  for  false  representation  in  this 
respect,   that  an  action  for  false  representation  is 
generally  brought  by  the  person  to  whom  the  false 
representation  is  made ;  but  in  the  case  of  the  im- 
proper use  of  a  trade-mark,  the  common  law  courts 
noticed   that  the  false  representation  which  is  made 
by  patting  another  man's  trade-mark,  or  the  trade 
name  of  another  manufacturer,  on  the  goods  which 
tiie  wrongdoer  sells,  is  calculated  to  do  an  injury,  not 
only  to   the  person  to  whom  the  false  or  fraudulent 
representation   is  made,  but    to    the  manufacturer 
w^hose    trade- mark   is   imitated,  and   therefore  the 
common   law  courts  held  that  such  a  manufacturer 


had  a  right  of  action  for  the  improper  use  of  his  trade- 
mark." 

The  case  which  was  greatly  relied  on  on  behalf  of 
the  plaintiffn  was  the  case,  before  Lord  L%ngdale,  of 
Franks  v.  Weaver,  which  is  reported  in  10  Beav.  297 
and  more  fully  in  8  L.  T.  (O.  S.)  510.  There  the 
plaintiff  complniued  that  the  defendant,  who  made  a 
medical  preparation  similar  to  that  of  the  plaintiff, 
had  made  it  up  in  such  a  way  as  to  bring  on  the 
wrappers  the  plaintiff's  name,  and  also  had  enclosed 
within  the  wrappers  copies  of  testimonials  given  by 
eminent  medical  men  in  favour  of  the  plaintiff;  and, 
no  doubt,  a  use,  and  an  improper  use,  was  there  made 
of  the  testimonials  which  had  been  given  in  favour 
of  the  plaintiff.  But  it  seems  to  me  that  the  user 
there  was  of  a  totally  different  kind  from  that  which 
occurs  in  the  present  case.  I  am  reading  from  the 
report  in  the  Law  Times.  Lord  Langdale  says: 
''It  seems  to  me  to  be  perfectly  clear  that  no- 
body can  look  at  all  these  circumstances  without 
observing  that  the  name  and  the  testimonials  of  the 
plaintiff  are  so  craftily  applied — for  that  is  the  word 
which  is  properly  applicable  here — so  craftily  applied 
that  they  are  well  calculated  to  produce  in  the  minds 
of  ordinary  readers,  who  are  generally  the  majority 
of  those  who  would  read  it,  they  were  calculated  to 
produce  in  the  minds  of  persons  who  are  ordinary 
readers  the  impression  that  the  mixtuzre  or  solution 
prepared  and  sold  by  the  defendant  is  the  same  as  the 
mbcture  or  solution  to  which  these  testimonials  apply 
— that  is  to  say,  the  mixture  or  solution  of  the 
plaintiff."  And  a  little  further  on  he  says :  «  The 
fraud  certainly  consists  in  the  crafty  adoption  of 
these  words  in  such  a  manner  aa  to  say  the  thing  he 
makes  is  prepared  by  the  plaintiff ;  he  issues  it 
in  such  a  way  that  it  is  difficult  for  any  person 
who  is  not  a  critical  reader  to  find  out  that 
he  does  not  mean  to  do  that."  And  then  he 
finally  says :  "  I  believe  that  this  falls  within  the 
principle  of  the  former  cases  of  this  kind,  that  he  is 
doing  that  ordinarily  and  constantly  which  is  calculated 
to  make  persons  believe  that  when  he  is  selling  his 
own  artide  he  is  in  fact  selling  the  article  of  the 
plaintiff."  Now,  the  basis  of  that  judgment  was  that 
the  defendant  was  selling  his  own  goods  as  those  of 
the  plaintiff.  It  is  admitted  that  this  case  does  not 
fall  within  that  principle.  But  what  was  much 
pressed  upon  me  was  that  after  granting  an  injunction 
in  the  ordinary  form,  according  to  the  report  in  the 
Law  Times,  the  Master  of  the  Bolls  went  on  to  grant 
an  injunction  to  restrain  from  publishing  or  circulating 
any  cover  or  wrapper  and  so  forth,  in  which 
any  use  was  made  of  the  character  and  reputation 
of  the  plaintiff.  I  have  compared  the  report  in  the 
Law  Times  with  the  order  as  found  in  the  registrar's 
book,  and  I  find  there  a  few  more  words  added.  It 
ran  there,  not  merely  '*  in  which  any  use  is  made  of 
the  character  and  reputation  of  the  plaintiff,"  but 
these  words  follow,  '*  aa  applicable  to  any  prepara- 
tion or  compound  of  the  defendant  or  his  firm,"  and 
I  do  not  know  that  the  addition  of  these  words  makes 
any  material  difference,  but  it  seems  to  me  that  the 
justification  for  that  modification  of  the  ordinary 
form  of  injunction  must  be  found  in  this,  that  the 
liiaster  of  the  Bolls  came  to  the  conclusion  that  such 
a  use  of  the  character  and  reputation  of  the  plaintiff 
was  a  means  of  passing  off  the  goods  of  the  defendant 
as  those  of  the  plaintiff.  I  cannot  say  that  I  can  arrive 
at  this  conclusion  in  the  present  case,  and  therefore  it 
seems  to  me  that  that  case  of  Franks  v.  Weaver  is 
no  authority  which  guides  me  in  the  present  case. 
Ob  the  other  hand,  I  find  what  seems  to  mR  an 
authority  which  points  the  other  way.  I  refer 
to  the  case  before  Hatherley,  Y.C.,  of  BaUy  v. 
HilL      That    certainly    was    a    very    gross    case, 
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becauBe  the  plaintiff  there,  who  was  a  maker  of 
pickles,  had  had  awarded  to  him  a  prize  medal  at  the 
International  Exhibition  of  1862.  He  and  another 
were  the  only  persons  who  obtained  prize  medtds  in 
respect  of  their  manufacture,  and  the  defendant  Hill 
was  adTertising  his  goods  as  having  obtained  prize 
medals.  The  case  was  argued  by  Sir  Hugh  Cairns 
and  Mr.  Bagshawe.  Hatherley,  V.C,  says  this : 
'*I  ought  to  be  careful  as  to  acting  in  this 
case.  On  the  question  of  balance  of  convenience, 
I  should  be  decidedly  in  favour  of  the  plaintiff; 
the  inconvenience  of  the  defendant  would  be 
merely  the  necessity  of  telling  the  truth.  It 
is,  however,  no  part  of  the  duty  of  this  court  to 
enforce  the  observance  of  the  dictates  of  morality,  and 
though  the  old  maxim,  remfacicLa  rem  si  poaais  recte, 
ar  non  mwumque  mode  reniy  seems  to  apply  in  full  force 
to  modem  times,  I  can  only  interfere  when  some 
private  right  is  thereby  infringed."  Then  he  goes  on 
to  remark  on  some  portions  of  the  evidence,  and  says  : 
*'But,  as  I  have  come  to  the  conclusion  that  there 
is  no  substance  whatever  in  the  charge  of  a 
previous  attempt  to  pass  off  the  defendant*  goods 
as  the  plaintifTs,  I  must  deal  with  the  present 
case  without  the  only  element  which  would  enable 
me  to  make  the  order  which  is  now  applied 
for."  He  goes  on  to  discuss  the  case  at  great 
length  and  to  go  further  into  it.  So  tiiat  the  vice- 
Chancellor  in  a  case  in  which  a  flagrant  untruth  was 
stated,  and  one  which  would  seem  calculated  to  cause 
damage  to  the  plaintiff  complaining  there,  refused  to 
interfere,  at  all  events  by  way  of  interlocutory  in- 
junction. The  Legislature  afterwards  came  to  the 
relief  of  the  plaintiff  in  that  case,  and  passed  Acts 
prohibiting  any  such  conduct  in  future ;  but  as  the 
law  then  stood  it  seems  an  authority.  Now,  it  seems 
to  me  that  untrue  statements,  such  as  occur  in  the 
nresent  case,  are  very  different  from  those  which  were 
found  in  Batty  v.  IlilL  There  is  ro  evidence  of  any 
actual  damage  having  been  suffered  by  the  plaintiff, 
and,  I  confess,  regard  being  had  to  the  nature  of  the 
statements  as  they  are  found  in  the  pamphlets,  I 
entertain  great  doubt  as  to  whether  any  actual 
damage  will  ever  accrue.  Under  these  circumstances 
I  think  I  ought  not  to  interfere  by  way  of  an  inter- 
locutory injimction,  and  I  therefore  make  an  order 
on  the  motion,  but  I  specially  reserve  the  costs  to  be 
dealt  with  at  tiie  trial. 

Solicitors,  Davidaon  db  Morris  ;  E.  Clifton  Lambert 


Chan.  Div.   7 
Kekewich,  J.  3 


Nov.  16,  22. 


Thibey  v.  Chalmbbs,  Gutheib,  &  Co.  (a.) 
Lunatic — Lunatic  not  ao  found — Foreign  lunatic — Statua 
of  lunacy  declared  hy  competent  foreign  court — Guar- 
dian appointed  hy  competeiU  foreign  court—"  Tuteur  " 
'  — Vesting  of  property  in  guardian — Power  of  guardian 
to  give  receipta  and  diacharges— Payment  and  tranafer 
to  guardian. 

Where  application  ia  made  to  the  court  to  direct  an 
Engliah  firm  holding  money  a  and  aecuritiea  of  a  foreign 
lunatic  for  payment  and  tranafer  thereof  to  the  applicant, 
if  there  has  been  a  judicial  declaration  of  the  atatua  of 
lunacy  by  a  competent  court  of  the  country  to  which  the 
lunatic  Monga,  and  if  the  applicant  on  the  lunatic^a 
behalf  haa,  according  to  the  lawa  of  the  lunatic*a  country, 
the  laUer'a  property  vested  in  him  in  the  sense  that  he  haa 
the  right  to  retain  and  deal  with  it  without  becoming  the 


(a.)  Reported  by  C.  C.  Hens^^KT,  Esq.,  Barrister- 
at^'Law. 


adtuaX  owner,  the  application  may  properly   be,    and 
generally  ahould  be,  granted, 
Semble,  a  French  **  tuteur  "  ia  such  an  applicant. 

Farther  consideration  of  an  action  claiming  an 
account  of  moneys  deposited  with  or  received  by  the 
defendants,  Messrs.  Chalmers,  Guthrie,  &  Co.,  of 
9,  Idol-lane,  in  the  City  of  London,  for  or  on  behalf  of 
the  plaintiff  as  his  bankers  and  agents,  and  for  pay- 
ment of  what  should  be  found  due. 

The  action  was  originally  brought  by  the  plaintiff 
GkM>rge  Thomy  Thiery,  a  person  of  unsound  mind  not 
so  found,  who  sued  by  Ernest  William  Woods  Davey, 
his  next  friend ;  but  on  the  24th  of  March,  1899,  the 
writ  was  amended  pursuant  to  an  order  of  the  master 
dated  the  13th  of  March,  1899,  by  adding,  as  00- 

Slaintiff,  the  name  of  Joseph  Jean  Edouard  Le  Juge 
e  Segrais,  who  sued  as  the  ''tuteur"  or  guardian 
duly  appointed  of  George  Thomy  Thiery. 

On  the  29th  of  March,  1899,  the  plaintiffs  obtained 
an  order  for  an  account  of  all  money  deposited  with 
or  received  by  the  defendants  for  or  on  behalf  of 
G^rge  Thomy  lliiery  as  his  bankers  and  agents  as 
claimed  by  the  indorsement  on  the  writ,  and  the 
further  consideration  was  adjourned. 

An  the  10th  of  July,  1899,  the  master  by  his  certifi- 
cate found  that  a  balance  was  due  on  the  account 
from  the  defendants  to  the  plaintiff  G«orge  Thomy 
Thiery  of  £2,362  15s.  8d.,  and  that  the  defendants 
further  held  as  plaintiff's  bankers  and  agents  the 
following  securities :  500  £5  per  cent,  debentures  of 
the  Poor  Law  Commission,  Mauritius,  and  a  certificate 
for  10  Bank  of  Mauritius  diares  of  £10  each. 

George  Thomy  Thiery  was  domiciled  in  France,  and 
from  the  »B&davit  with  exhibits  of  a  French  avooat  it 
appeared  was  on  the  4th  of  April,  1898,  declared 
*'  interdit "  or  lunatic  by  the  judgment  of  the  duly 
constituted  French  civil  tribunal,  and  a  council  of 
his  family  were  ordered  to  appoint  a  "tuteur."  Such 
judgment  was,  according  to  French  law,  a  judicial 
finding  affectinff  the  status  of  George  Thomy  Thiery. 

On  the  6th  of  May,  1898,  the  famUy  ooimcil  duly 
appointed  Le  Juge  de  Segrais  as  "  tuteur."  By 
vid;ue  of  this  appointment  the  whole  estate  of 
George  Thomy  Thiery  was,  according  to  French  law, 
vested  in  Le  Juge  de  Segrais,  who  thereupon  became 
entitled  to  take  possession  of  every  part  of  it  what- 
soever and  wheresoever,  to  maintain  actions  on  behalf 
of  his  estate,  and  in  every  respect  to  represent  his 
estate  in  the  most  complete  manner,  and  to  give  good 
and  valid  dischar^  in  respect  of  all  moneys,  stocks, 
funds,  and  securities  paid  or  transferred  to  him 
forming  part  of  such  estate.  As  "  tuteur "  he  was 
consequently  in  a  totally  different  position  from  an 
'' adnunistrateur  provisoire,"  in  whom  the  lunatic's 
estate  would  not  be  vested. 

The  defendants  were  willing  to  pay  over  the  moneys 
and  securities,  and  also  other  moneys  for  interest,  &o., 
accrued  since  the  date  of  the  mast^'s  certificate  if  the 
court  was  of  opinion  that  Le  Juge  de  Segrais  was 
competent  to  give  them  a  good  and  valid  discharge. 
Minutes  had  been  prepared  which  the  court  was  now 
asked  to  sanction,  and  were  to  the  following  effect : 

"  That  the  defendants  may  be  ordered  to  pay  to  the 
plaintiff  Le  Juge  de  Segrais  as  *  tuteur '  to  the 
plaintiff  George  Thomy  lliiery,  or  as  he  may  direct, 
the  sum  of  £2,362  Ids.  8d.  certified  to  be  due  from 
them  to  George  Thomy  Thiery  by  the  certificate  filed 
in  this  action  on  the  14th  of  July,  1899,  and  any 
further  moneys  which  they  may  have  received  or  may 
receive  either  by  way  of  dividend  or  otherwise  on 
account  of  the  said  George  Thomy  Thiery. 

*<That  the  defendants  may  also  be  ordered  to 
transfer  to  Le  Juge  de  Segrais  as  such  '  tuteur,'  or 
as  he  shall  direct,  the  securities  mentioned  in  the  said 
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certificate  as  being  held  by  them  on  account  of  the 
said  George  Thorny  Thiery." 

Bolt,  ior  the  plaintiff. — Didisheim  ▼.  London  and 
Westminster  Bank,  43  Solicitors'  Jourkal,  642, 
does  not  apply.  That  was  the  case  of  an  **  ad- 
ministrateur  provisoire,"  who  is  in  a  totally  different 
jXMition  to  a  *'tatear,"  inasmuch  as  the  lunatic's 
estate  would  not  be  vested  in  him.  We  as^ 
for  payment,  and  delivery  of  the  securities.  Cases 
where  the  money  is  in  court,  or  under  the  Trustee 
Act,  or  where  the  application  is  made  under  tiie 
Lunacy  Act,  are  entirely  different.  There  the  court 
has  and  exercises  a  dt8cretion :  In  re  Knight,  46  W.  R. 
289,  [1898]  1  Ch.  257  (Lunacy  Act) ;  In  re  Garnier, 
20  W.  E.  288,  L.  E.  13  Eq.  532  (Trustee  Eelief 
Act)  ;  In  re  Chatard's  SeiUement,  47  W.  E.  515, 
[1899]  1  Ch.  712  (Trustee  EeUef  Act) ;  In  re  Barlow, 
35  W.  E.  737,  36  Ch.  D.  287  (Trustee  EeUef  Act) ; 
Grimwood  v.  BarteU,  25  W.  E.  843.  Here  it  is 
merely  a  case  of  debtor  and  creditor,  and  the 
**tuteur"  is  entitled  to  the  order:  Neivton  ▼. 
Manning,  1  Mac.  &  G.  362 ;  ScoH  ▼.  BentUy,  3  W.  E. 
280,  1  K.  &  J.  281,  and  In  re  Morrison  there 
cited;  Hessing  v.  Sutherland,  4  W.  E.  820.  The 
defendants  could  not  have  paid  money  into  court 
under  the  Trustee  Acts  {Inre  Sutton's  TrusU,  27  W.  E. 
529,  12  Ch.  D.  176),  nor  imder  the  Judicature  Act, 
1873,  s.  25  (6),  as  there  is  no  notice  that  is  disputed. 

^  Christopher  James,  for  the  defendants. — ^We  do  not 
dispute  the  fact  that  we  hold  the  money  and  securities 
for  the  lunatic,  and  we  are  quite  wUling  to  pay  it 
oyer  to  the  *'  tnteur  "  if  he  can  give  us  a  proper  dis- 
charge, so  that  we  may  be  protected.  The  only 
question  is.  Can  we  do  so  P  There  are  cases  where  the 
court  will  not  part,  as  of  course,  witii  a  lunatic's 
money — e,g,,  in  cases  of  money  paid  in  under  the 
Trustee  Eelief  Act;  but  that  is  not  the  case  here. 
Here  it  is  really  only  a  question  of  debtor  and  creditor. 
The  case  of  In  re  Be  Linden,  45  W.  E.  342,  [1897] 
1  Ch.  453,  is  distinguishable  from  Didisheim  v. 
London  and  Westminster  Bank,  and  is  practically  on 
all  fours  with  the  present  case.  It  is  really  a  ques- 
tion of  fact.  Can  the  applicant,  being  the  appointed 
officer  of  the  French  coi^,  give  us  a  good  discharge  ? 
SoLidTORs'  JouRBTAL,  October  1st,  1898  (Lunatics 
Out  of  the  Jurisdiction). 

CW.  ebdv.  wU. 

Ejssswich,  J. — This  action  was  brought  to  recover 
from  the  defendants  money  and  securities  held  by 
them  as  bankers  and  agents  of  the  plaintiff  George 
Thorny  Thiery,  who  sues  as  a  person  of  unsound 
mind  not  so  found  by  Emiest  William  Woods  Davey, 
his  next  friend,  but  before  judgment  the  writ  was 
amended  by  adding  as  co-plaintiff  Joseph  Jean 
Edooard  Le  Juge  de  Segrais,  whose  title  I  must 
presently  examine.  On  the  29th  of  March,  1899, 
an  order  was  made  directing  an  account  of  all  moneys 
deposited  with  or  received  by  the  defendants  for  or  on 
account  of  the  plaintiff  George  Thorny  Thiery  as  his 
bankers  and  agents,  and  the  further  consideration  of 
the  action  was  adjourned. 

On  the  10th  of  July,  1899,  the  master  made  a 
certificate  finding  that  a  balance  of  £2,362  158.  8d. 
was  due  from  the  defendants  on  the  account  men- 
tionedy  and  that  they  also  hdd  as  bankers  and  agents 
of  the  plaintiff  George  Thomy  Thiery  certain  securities 
specified  in  the  certificate.  On  the  hearing  on  further 
consideration  it  was  asked  that  the  certified  balance 
might  be  paid,  and  that  the  securities  mentioned  in 
the  certificate  might  be  transferred  to  the  plaintiff 
Joseph  Jean  Edouard  Le  Juge  de  Segrais  as  '*  tuteur  " 
of  the  plaintiff  George  Thomy  Thiery.  The  defend- 
ants are  prepared  to  pay  the  balance  and   trans- 


fer the  securities,  but  they  of  course  require 
a  legal  discharge,  and  the  question  is  whether  the 
plaintiff  Joseph  Jean  Edouai^  Le  Juge  de  Segrais  is 
competent  to  give  them  such  discharge.  That  is  the 
question  calling  for  decision,  and  I  reserved  judgment 
on  it  in  order  to  look  more  carefully  into  some 
authorities.  Passing  over  for  the  moment  Scott  v. 
BenUey,  those  authorities  are  In  re  Barlow's  Will ;  In  re 
Brown,  44. W.  E.  17,  [1895]  2  Ch.  666 ;  In  re  De  Linden; 
and  Didisheim  v.  London  and  Westminster  Bank,  After 
carefully  considering  them  I  think  that  there  may  be 
extracted  a  general  rule  that  where  there  has  been  a 
judicial  declaration  of  the  status  of  lunacy  and  the 
applicant  on  the  lunatic's  behalf  has  the  latter's 
property  vested  in  him  in  the  sense  mentioned  by  the 
Master  of  the  Eolls  in  In  re  Brown — namely,  that  he 
has  the  right  to  retain  and  deal  with,  without 
becoming  the  actual  owner  of  the  lunatic's  property, 
the  application  may  properly  be  and  generally  ought 
to  be  granted.  In  the  most  recent  case  of  Didisheim 
V.  London  and  Westminster  Bank  I  understand  North,  J., 
refused  the  order  asked  for  because  the  case  did  not 
fall  within  that  rule,  while  on  the  otiier  hand  the 
order  was  made  by  Stirling,  J.,  in  In  re  De  Linden 
because  the  rule  was  applicable.  In  tiie  present  case 
I  have  sufficient  evidence,  that  of  Edward  Gallet,  a 
French  advocate,  to  which  are  exhibited  divers  French 
proceedings  proving  that  the  plaintiff  George  Thomy 
Thiery  is  a  domiciled  Frenchman,  has  been  declared 
lunatic  by  a  competent  tribunal,  and  the  plaintiff 
Joseph  Jean  Edouard  Le  Juge  de  Segrais  is  entitled 
according  to  French  law  to  take  possession  of  the 
lunatic's  property  whatsoever  and  wheresoever, 
maintain  actions  on  behalf  of  his  estate  and  give 
valid  and  good  discharges  in  respect  of  all  moneys, 
stocks,  funds,  and  securities  paid  to  or  transferred 
to  him  forming  part  of  the  estate.  That  seems  to  me 
to  bring  the  case  clearly  within  the  rule  above  stated. 
Under  these  circumstances  no  difficulty  arises  from 
the  fact  that  the  plaintiff  George  Thomy  Thiery  is 
described,  and  properly  described,  as  a  person  of  un- 
sound mind  not  so  found,  and  therefore  sues  by  his 
next  friend,  and  I  ought  to  make  the  order  asked  in 
favour  of  the  co-plaintiff  who  is  entitled  according  to 
the  evidence  to  represent  him  for  this  purpose. 

In  truth,  although  the  action  was  I  think  properly 
framed  as  it  was  framed,  the  last-named  plaintiff 
might  have  sued  in  his  own  name  and  alleged  that 
the  defendants  were  directly  responsible  to  him. 
This  does  not  touch  an  entirely  different  class  of 
cases  which  were  considered  by  me  in  In  re  Chatard's 
Settlement.  And  I  do  not  consider  my  present 
decision  in  the  least  inconsistent  with  my  decision 
in  that  case.  On  the  other  hand  I  am  not  as  at 
present  advised  disposed  to  give  much  weight 
to  the  distinction  urged  in  argument  between 
cases  where  the  daim  is  by  a  creditor  agamst  a 
debtor,  and  those  where  the  court  is  in  possession  of 
a  trust  fund.  I  see  no  reason  why  the  rule 
should  not  be  applied  as  much  to  one  class  of  cases 
as  to  the  other.  The  plaintiff  relied  on  the  case  of 
Scott  V.  Bentley ;  as  regsurds  that  it  is  to  be  observed 
that  the  Master  of  the  Eolls  in  In  re  Brown  distin- 
guished it  from  that  then  before  the  court,  and 
North,  J.,  in  Didisheim  v.  London  and  Westminster 
Bank  said  that  it  was  based  on  a  wrong  decision  in 
Morrison's  case.  It  may  justify,  and  certainly  it  is 
not  adverse  to,  my  conclusion  here,  which,  however, 
is  based  on  the  later  authority  above  mentioned.  The 
order  may  therefore  go  as  asked  by  the  proposed 
minutes,  and  I  have  no  objection  to  its  covering,  as 
those  minutes  suggest,  any  further  moneys  wh|fl|j^tt|^ 
defendants  may  have  received  or  may  re^' 
by  way  of  dividend  or  otherwise  on  ao' 
,  said  George  Thomy  Thiery,  but  the  n 
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proTide  for  the  defendants'  oo^ts,  to  which  thej  appear 
to  be  entitled.  Those  coafs  ehould  be  deducted  Irom 
the  certified  balance  and  taxed  only  in  case  of 
difiEerence,  the  plaintiff  Le  Juge  de  Segrais  being 
competent  to  agree  as  to  the  costs  on  behalf  of  the 
estate  which  he  represents. 

Order  according  to  minutes. 

Solicitors,     Flux,    Thompson ,    <£    Flux ;     Clarke, 
BawlinSf  &  Co, 


Nov.  30;  Dec.  1. 


Chan.  Div.        } 
Cozens -Hardy,  J.  ( 

Attorney-Genkbal  V,  Hughes,  (a.) 

Charity — Unhnovm  origin — Dispute  as  to  oljects — Letter 
of  Charity  Commissioners — Final  determination — 
Local  Oovernmtnt  Act,  1894  (56  <fe  67  Vict.  c.  73), 
s.  70  (2). 

In  consequence  of  disputes  as  to  the  proper  objects  of  a 
charity  and  of  an  application  made  to  them  by  the 
defendant,  who  was  a  trustee,  the  Charity  Commissioners 
caused  a  local  inquiry  to  be  held,  and  subsequently  wrote 
to  the  defendant  stating  their  views  on  the  matter.  No 
appeal  was  brought  against  their  decision. 

Held,  that  the  letter  consiiiuied  a  determination  of  the 
commissioners  under  section  70,  sub-section  2,  of  the 
Local  Government  Act,  1894,  and  was  conclusive  u}}on 
the  question. 

This  action  related  to  seventeen  acres  of  land,  in  the 
parish  of  Upton  Snodsbury,  in  Worcestershire,  calltfd 
the  '*  Church  lands."  The  defendant  Hughes  was 
the  people's  churchwarden,  the  other  defendants  were 
the  vicar  and  his  churchwardens.  The  land  in 
question  was,  by  an  award  of  January,  1775,  under 
an  Indosure  Act,  allotUd  "unto  tbe  vicar  and 
churchwardens  of  the  parish  of  Upton  Snodsbury  and 
their  successors  for  the  time  being  for  ever  .  .  . 
as  proprietors  of  certain  charity  lands  within  "  certain 
common  fields  the  subject  of  the  indosure.  No  trusts 
of  the  lands  were  mentioned  in  the  award,  and  the 
origin  of  the  charity  was  unknown.  The  rents  had 
usually  been  applied  for  the  repair  and  maintenance  of 
the  parish  church,  and  expenses  of  divine  service,  but 
the  defendant  Hughes  alleged  that  they  had  been  on 
various  occasions  applied  to  other  purposes,  and  that 
the  original  trust  was  for  the  poor  of  the  parish. 
Hughes  had  been  chairman  of  the  parish  council  since 
1895,  and  waa  appointed  people's  churchwarden  at 
Easter,  1896.  Disputes  arose  between  the  x>arieh 
council  and  Hughes  on  the  one  hand  and  the  vicar  on 
the  other  as  to  the  proper  administration  of  the  charity 
and  application  of  its  rents,  and  in  July,  1895, 
Hughes,  as  chairman  of  the  coundl,  wrote  to  the 
commissioners  submitting  certain  persons  for  their 
approval  88  trustees  of  the  charity,  and  askiug  for  a 
scheme.  Further  correspondence  followed  between 
him  and  the  commisftioneis  as  to  the  administration 
of  the  charity,  and  in  consequence  the  commissioners 
caused  a  local  inquiry  as  to  the  administration  of  the 
charity  to  be  held,  and  subsequently,  in  March,  1897, 
they  sent  to  Hughes  the  following  letter : 

"  Charity  Commission,  March  8th,  1897. 
"  County,     Worcester ;  Place,     Upton    Snodsbury  ; 
Church  lands. 

**  Sir, — ^The  commissioners  have  had  imder  con- 
sideration the  report  of  the  assistant  commissioner 
who  visited  Upton  Snodsbury  on  the  18th  of  February 
last,  and  inquired  into  the  administration  of  the 
charity  known  as  the  *  Church  lands.' 

(a.)  Reported  by  Neville  Tebbutt,  Esq.,  Bar- 
ziflter-at-Law. 


*'The  commissioners  are  of  opinion  that  by  the 
indosure  a«*Ard  of  the  13th  of  January,  1775,  the 
vicar  and  churchwardens  of  Uptuu  8u  jdsbory  were 
constituted  trustees  for  all  purposes  of  the  lands 
awarded  to  them  by  that  instrument,  aud  that  they 
are  not  in  the  position  of  bare  trustees  as  you  are 
understood  to  contend. 

**  With  regard  to  the  purposes  to  which  the  inome 
of  the  Church  lands  is  applicable,  the  commissioners 
are  further  of  opinion  that  the  usage  by  which  it  is 
applied  to  the  repairs  and  maintenance  of  the  parish 
church  and  to  the  defraying  of  the  expenses  inci- 
dental to  the  performance  of  divine  service  ii  ancient 
and  unbroken,  and  in  the  absence  of  any  original 
t-xpress  trusts  that  such  usage  ought  to  prevail. 

**  With  regard  to  the  letting  of  the  lands  in  ques- 
tion,  the  commissioners  are  unable  to  interfere  with 
the  decision  of  the  trustees  in  tbe  matter,  but  they 
have  suggested  to  the  vicar  that  in  tbe  circumstanoua 
it  is  desirable  that  the  lunds  should  be  re- valued  by  a 
competent  valuer  whom  the  commissioners  are  pre- 
pared to  nominate  and  let  in  accordance  with  his 
advice. — I  am,  sir,  your  obedient  servant, 

"  Mr.  John  Hughes,  ••  G.  Holford. 

"Upton  Snodsbury,  Worcefcter." 

Notwithstaudiog  this  letter  the  d^'fendant  Hughes 
paid  a  sum  of  two  guineas  to  the  Worct*Fter  Infirmary 
and  £2  to  the  Foresters'  Club,  and  appeared  to  have 
considered  he  had  still  a  right  to  makeauch  payments. 
After  some  further  correspondence  between  him  and 
the  comn\iFKi(>ners,  the  commissioners  decided  to 
certify  a  case  lor  the  Attorney- General,  who  brought 
this  action,  asking  for  an  inj  unction  restraiuiog  Hughes 
from  collecting  the  rents  and  acting  in  the  adminis- 
tration of  the  charily  without  tbe  couseut  of  and  so 
as  to  exclude  the  other  trustees,  hu  account  of  moneys 
received  by  him  for  the  charity,  itiid  paymeut  of  what 
should  be  found  due  thereunder,  aud  lor  a  scheme  to 
be  settled  by  the  court. 

P.  V.  Smith,  for  the  defeLdaut  IXngheR*  raised  a 
preliminary  objection  that  the  parish  council  ought  to 
have  been  made  a  party. 

Dihdin,  for  tbe  Attorney- Gei.critl — This  is  an 
ecdesiatical  charity,  aud  the  pan^h  council  have  uu 
interest  in  the  matter.  This  wa,^  decided  by  the 
letter  of  tbe  Charity  Commissioners  of  the  8th  of 
March,  1897,  Which  was  a  determination  under 
section  70  (2)  of  the  Local  (Government  Act,  1894. 
This  decision  has  not  been  appealed  against  within 
the  time  prescribed,  and  is  consequently  conclusive 
upon  the  question. 

He  referred  to  fn  re  Donnington,  8  W.  R.  301. 

P.  V.  Smith.^This  case  is  distinguishable  from  In 
re  Perry* s  Almshouses  and  In  re  Ross's  Charity,  47  W.  B. 
197,  [1899]  1  Ch.  21,  where  the  objects  of  tlie  charities 
were  not  the  same  as  those  of  either  church  rates  or 
poor  rates.  Tae  charity  here  is  admittedly  for  one  or 
other  of  those  objects.  Therefore  in  1819  the  land 
vested  in  the  churchwardens  and  overseers  under 
59  Geo.  3,  c.  12,  s.  17 :  Attorney -General  v.  Lewin^ 
8  Sim.  366.  It  is  parish  property ;  and  if  it  belongs 
to  the  poor,  vested  in  the  parish  council  under  section 
6  (1)  (c]  (iii.)  of  the  Local  Government  Act,  1894.  The 
question  must  therefore  be  decided  under  section  70, 
sub-section  1,  aud  not  under  sub-aeotion  2.  At  any 
rate  the  letter  of  the  commission  rs  of  the  8th  of 
March,  1897,  was  not  a  complete  txuA  final  decLdon. 

Cozens-Hardy,  J.  (after  heiri  jg  the  evidence). — 
The  facts  bring  the  case  within  section  70,  sub-section 
2,  of  the  Local  Government  Act.  I.S94.  A  question 
had  arisen  under  that  sub-sectiou,  there  had  been  a 
request  by  a  trustee  (for  such  Mr.  Hughes  was),  and 
the  letter  of  the  8th  of  March,  1897,  constituted  a 
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determination  of  the  oommissioners.  No  appeal  was 
bronght  against  that  determination  within  the  pre- 
scribed time.  It  was  a  decision  by  a  competent 
authority  and  is  conclusive.  It  decidtd  that  the 
objects  of  the  charity  are  ecclesiastical,  not  secular. 
The  defendant  ought  to  have  abided  by  that  decision. 
He  nevertheless  made  payments  (small,  no  doubt)  of 
a  secular  character.  The  action  was  rendered 
necessary  by  hit  conduct,  and  I  must  order  him  to 
repay  the  sums  of  two  guineas  and  two  pounds  and 
the  Attorney- General's  costs  of  the  action  up  to 
to-day. 

Solicitor  for  the  Attorney- General,   The  Treasury 
Solicitor. 

Solicitors    for    the     defendant    Hughes,    Church, 
Rend f II t  Todd^  dfc  Co.,  for  Samuel  Southall,  Worcester. 


Col'^^iiJS.J.I  Nov.  22,  23.  27.  29. 

Campbell  v.  Gillespie,  (a.) 

Practice — Creditors*  deed — Action  for  account — Discre- 
tion o/court^B.  8,  Cy  1883,  wd.  56,  r.  10. 

The  court  vnll,  in  the  exercise  of  its  discreivn  under 
ord,  55,  r.  10,  not  order  an  account  of  the  dealings  and 
transactions  of  the  trustee  under  a  creditors*  deed  of 
arrangement,  where  it  can  determine  the  questions  between 
the  parties  without  such  order,  and  where  such  order 
would  have  mischievous  results,  notwithstanding  that  the 
trustee  may  have  been  guilty  of  some  misconduct  in  his 
duties. 

By  a  creditors'  deed  of  January,  1887,  between 
Thomas  Campbell  of  the  first  part,  and  three  of  his 
principal  creditors  of  the  second  part,  and  the  defend- 
ant Thos.  Gillespie,  a  chartered  accountant,  of  the 
third  part,  the  debtor  conveyed  all  his  real  and 
personal  estate  to  the  defendant. 

The  deed  contained  various  provisions  enablii  g  the 
defendant  to  carry  on  the  debtor's  business,  which 
was  that  of  a  brewer  and  wine  and  spirit  merchant, 
lomprising  poblic-houses,  asd  he  was  authorized  to 
boy  liquors  and  goods  from  the  said  creditors,  and  to 
borrow  money  from  the  bankers. 

The  material  trusts  were  to  pay  costs,  remuneration 
to  trnatee,  an  allowance  to  the  debtor,  the  debts  due 
to  the  creditors  other  than  those  parties  to  the  deed, 
then  the  mo&f  y  dnn  to  the  bankers,  and  to  the 
creditors  p^irties  to  the  de«»d,  and  lastly,  to  pay  and 
transfer  ttie  surplus  to  the  debtor.  There  was  a  clause 
tnmking  a  certificate  of  the  trustee  that  the  trusts  and 
po^rera  of  the  deed  had  been  executed  conclusive 
evideiice  of  the  fact. 

The  debtor  took  upon  himself  the  management  of  the 
husineesy  substantially  consisting  of  three  publio- 
hoiues  and  little  or  notbiog  else,  and  this  continued 
until  the  end  of  1896.  In  August,  1893,  the  debtor 
Bsmgned  all  his  interest  under  the  deed  to  his  wife, 
the  plaintiff,  for  her  separate  use,  and  in  November, 
1896,  the  defendant  transferred  to  the  plaintiff  the 
three  pnblic-houses  and  a  life  policy  and  all  other 
the  real  and  personal  estate  then  vested  in  him  upon 
the  tmetfl  of  the  deed  of  1887.  This  deed  did  not 
contain  any  release  by  the  plaintiff  to  the  defendant, 
Imt  it  contained  a  recital  that  all  debts  and  other 
moneys  the  payment  whereof  was  secured  or  pro- 
vided for  by  i5ie  deed  of  1887  had  been  paid  and 
dmiAuarged,  and  the  defendant  certified  that  all  the 
trusts  and  powers  of  the  deed  of  1887  had  been 
exeeated. 

(a«)  Keported  by  NsviLLB  Tbbbutt,  Esq.,  Barrister- 
*  *  at-Law. 


The  present  action  was  commenced  in  October, 
1898.  The  statement  of  claim  made  a  series  of 
charges  against  the  defendant  which  hi^  lordship 
found  the  plaintiff  had  to  a  large  extent  failed  to 
prove.  The  plaintiff  claimed  (1)  an  account  of  iJl 
dealings  and  transactions  of  the  defendant  as  trustee 
under  the  deed  of  1889 ;  (2)  an  account  of  the  receipts 
and  payments  of  the  defendant  as  such  trustee  on  the 
footing  of  wilful  default ;  and  other  subsidiary  relief. 

Eve,  Q*C.,  Edward  Ford,  and  Boxall,  for  the  plain- 
tiff. 

Warmington,  Q,C,,  Rohson,  Q.C,  and  0.  L,  Clare, 
fur  the  defendant. 

Nov,  29.— Cozbns-Habdy,  J.— On  the  plaintiff's 
opening  I  held  that  the  facts  alleged  did  not  amount 
to  wilful  default,  and  I  must  therefore  dismiss  the 
action  so  far  as  it  seeks  to  charge  the  defendant  with 
wilful  default.  It  remains,  however,  to  consider  to 
what  relief,  if  any,  the  plaintiff  is  entitled.  Under 
the  old  law  I  think  it  is  plain  that  the  plaintiff  would 
have  been  entitled  as  a  matter  of  right  to  a  common 
acconnt  against  the  defendant.  There  has  been  no 
release,  no  settled  account,  nothing  upon  which  the 
defendant  could  rely  by  way  of  defence.  But, 
happily,  under  ord.  55,  r.  10, 1  have  now  a  discretion, 
and  I  am  not  bound  to  give  to  the  d<»fendant  a  decree 
for  a  common  account,  if  the  questions  between  the 
parties  can  be  properly  deterajined  without  such  a 
decree.  This  discretion  uiust  be  exercised  upon  due 
consideration  of  all  the  facts  of  the  case.  Now, 
it  has  been  proved  to  my  satisfaction  that  the 
defendant  did  keep  proper  books  of  account,  in 
which  were  entered  receipts  and  payments  in  the 
manner  adopted  by  skilled  accountants.  These  ac- 
counts were  from  time  to  time  submitted  to  and 
approved  by  the  agents  of  the  three  principal 
creditors,  who  have  in  the  course  of  the  trial  been 
somewhat  inaccurately  called  a  committee  of 
inspection,  and  at  the  cost  of  the  defendant  by  Mr. 
Foster,  a  competent  accountant,  in  November  or 
December,  1896.  He  certified  to  their  correctness. 
Some,  biit  not  all,  of  the  twenty-nine  accounts  thus 
audited  were  handed  to  the  plaintiff's  solicitor.  The 
plaintiff  required  information  as  to  how  much  money 
the  defendant  claimed  in  order  to  close  the  trust  and 
pay  off  all  liabilities,  and  this  information  was  given 
by  the  defendant.  Among  the  liabilities  mentioned 
was  one  item,  **  Private  bills,  £52  178.  6d.,"  upon 
which  I  shall  have  to  comment.  The  amount  claimed 
was  provided  by  the  plaintiff,  and  the  deed  of 
November,  1896,  was  executed.  The  plaintiff  and  her 
solicitor  were  apparently  satisfied  with  the  informa- 
tion and  accounts  thus  furnished.  I  do  not  find  that 
any  application  for  more  detailed  accounts  was  ever 
made  to  the  defendant  by  or  on  behalf  of  the  plaintiff 
until  shortly  before  the  writ  in  this  action  was 
issued.  The  defendant  in  or  about  July,  1898,  sent 
the  account-book  of  this  trust  to  a  marine  store 
dealer  for  destruction,  together  with  other  books 
which  had  been  stowed  away  in  an  attic.  Tee 
destruction  was  not  effected  with  any  idea  of  avoiding 
investigation  by  the  plaintiff,  though  it  was  most 
unwise,  and  having  regard  to  the  item  £52  17s.  6d. 
improper.  This  destruction  renders  it  almost 
impossible  for  the  defendant  to  render  full  accounts 
under  an  ordinary  decree.  Under  these  circum- 
stances I  have  come  to  the  conclusion  that  it  is 
not  right  that  I  should  make  a  full  administration 
decree,  notwithstanding  the  fact  that  I  am  unable  to 
acquit  the  defendant  of  some  misconduct.  I  believe 
the  trust  accounts  were  honestly,  properly,  and 
accurately  kept,  and  that  Mr.  Foster's  certified 
accounts  correctly  represent  what  the  books  them- 
selves have  shown.    I  see  no  reason  to  doubt  tb  '  " 
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tea,  sugar,  &u.,  in  the  paper  in  which  it  in  wrapped, 
80  that  the  paper  goes  to  make  up  the  required 
weight.  What  ike  respondent's  manager  did  was  to 
place  in  the  weighing  machine  a  piece  of  paper  which 
represented  the  bag  in  which  each  parcel  of  tea  was 
afterwards  wrapped.  The  custom  referred  to  was 
upheld  in  Harris  v.  Allwood^  06  J.  P.  709. 
[Dabling,  J. — In  that  case  the  proceedings  were 
under  section  26,  for  wilful  fraud  in  using  a  weighing 
machine,  and  the  tea  was  weighed  with  the  paper  in 
the  presence  of  the  customer ;  it  was  found  tiiat  that 
was  not  a  fraud.  Here  the  tea  was  not  weighed  in 
the  customer's  presence.]  The  paper  placed  in  the 
machine  is  not  analogous  to  a  piece  of  lead  or  other 
substances  similarly  placed,  because  the  paper  was 
connected  with  and,  in  efiEect.  formed  a  part  of  the 
article  weighed :  Carr  v.  Stringer,  18  W.  E.  859, 
L.  B.  3  Q.  B.  433.  The  justices  found  that  the 
machine  in  itself  was  just.  If  the  respondent  com- 
mitted any  offence  it  was  in  the  user  of  it,  and  he 
ought  consequently  to  have  been  proceeded  against 
under  section  26,  and  not  section  25. 

EmiiEY,  J. — The  case  must  go  back  with  an  in- 
timation to  the  justices  to  convict.  The  proceediags 
were  not  taken  under  section  26  of  the  Weights  and 
Measures  Act,  1878,  and  no  charge  of  fraud  against 
the  respondent  is  involved.  The  qaestion  is  whether 
ihe  respondent  or  his  servants  have  been  guilty  of  an 
offence  under  section  25.  [  After  stating  the  facts,  his 
loniship  proceeded ']  What  we  have  here  got  is  this 
that  these  scales,  as  used  in  the  habitual  practice  of  the 
firm,  were  used  with  a  pioue  uf  paper  upou  them 
which  added  to  the  weight,  and  which  was  practically 
iu  the  Bauie  condition  as  would  be  a  piece  of  lead  or 
a  piece  of  any  other  substance  which  has  weight  of 
any  kind  at  all,  and  that  it  was  habitually  there  for 
the  purpose  of  making  up  the  weight.  So  used,  in 
my  judgment,  the  scales  are  unjust  scales.  Tou 
must  take  them  as  they  are  used,  not  as  they  are  not 
uS'^d.  It  is  of  little  consequence  for  the  purpose  of 
this  inquiry  whether  the  particular  makeweight  was 
fixed  iu  the  scales  so  as  to  require  force  to  remove  it 
or  not.  Nor  was  it  a  good  argument  to  say  that  the 
scales  without  the  paper  were  just.  The  fact  was  that 
as  they  stood  and  were  used  the  scales  did  not  stand 
level.  I  therefore  think  that  the  scales  as  used  were 
false  or  unjust  within  the  meaning  of  the  Act. 

Mr.  Elliott  argued  that  because  the  makeweight 
was  a  piece  of  paper  smaller  than  the  bag  in 
which  the  packet  of  tea  was  going  to  be  sold,  and 
because  there  was  a  custom  that  in  making  up  packets 
of  tea  the  paper  was  weighed  with  the  tea,  therefore 
the  respondent  had  a  right  to  do  what  he  did.  I  do 
not  think  that  there  is  any  such  custom,  but  if  there 
were  that  would  not  make  this  into  an  honest 
balance.  It  is  not  necessary  to  deoide  what  would 
be  the  legal  result  if  the  bag  was  weighed  in  t^e 
scoop  and  not  placed,  as  here,  under  it. 

DARLfNG,  J. — I  am  of  the  same  opinion.  It 
appears  that  what  happened  was  this:  fDiis  tea 
merchant  was  in  the  habit  of  selling  what  professed 
to  be  quarters  of  a  pound  of  tea  in  packets.  He  sold 
them  in  paper,  and  there  was  not  a  quarter  of  a 
pound  of  tea  in  them,  but  there  was  a  quarter  of  a 
pound  of  tea  and  paper  together.  As  the  case  says, 
in  order  to  facilitate  and  quicken  the  process  of 
weighing  he  put  imder  the  scoop  which  formed  th<) 
receptacle  of  the  scale  in  which  the  tea  ^  as  placed 
when  being  weighed  a  xji«  ce  of  paper.  Now,  what 
the  statute  enacts  shall  not  be  done  is  this :  you  are 
not  to  use  or  have  in  your  possession  scales  which  are 
false  or  unjust.  Now,  what  was  the  result  of  putting 
that  piece  of  paper  under  the  scoop  of  the 
scale  P    The    result    was    that    if    you    put    any- 


thing into  the  scale  to  weigh  it  you  would  not 
get  the  true  weight  of  it.  The  result  was 
that  if  the  scedes  were  left  quiescent  with  no  weight 
on  the  one  side  nor  any  article  to  be  weighed  on  the 
other  side  the  scales  would  not  remain  at  the  balance. 
The  arm  with  the  paper  under  the  scoop  would 
remain  permanently  depressed.  Therefore  it  seems  to 
me  that  as  long  as  the  paper  remained  there  these 
scales  were  not  in  the  true  sense  a  balance.  They 
remained  scales;  but  what  sort  of  scales?  False 
scales.  The  justices  themselves,  although  they  do 
say  per  se  the  scales  were  true,  also  say  this :  "  In 
the  absence  of  the  said  piece  of  paper,  the  said 
weighing  machine  would  have  shown  the  actual  weight 
of  the  article  in  the  scoop."  That  amounts  to  sayinic 
that  with  the  presence  of  the  paper  the  scales  would 
not  show  the  actual  weight  of  the  article  in  the  scoop. 
If  they  will  not,  they  are  not  true  and  just  scales. 

Mr.  Elliott  sought  to  get  out  of  this  by  saying  that 
it  was  perfectly  true  that  if  you  tried  to  weigh  things 
like  gold  dust  or  diamonds  in  the  scales  you  would  be 
grosSy  defrauded,  but  that  seeing  that  scales  were 
only  used  for  weighing  tea,  and  that  in  the  tea  trade 
there  is  a  widely-spread  habit  of  selling  tea  and  ^aper 
as  t(*a,  the  scales  remained  just  scales.  In  my  opinion 
it  does  not  matter  what  the  article  weighed  in  the 
scales  is.  If  they  are  false  for  one  article  they  are 
false  for  all,  and  therefore  these  scales  as  they  were 
used  were  false  and  unjast  within  the  meaning  of 
section  25  of  the  Act. 

Appeal  allowed. 

Solicitor  for  the  appellant,  W,  J .  Blaxland, 

Solicitor  for  the  respondent,  H,  B»  Jones  ^  Wands- 
worth. 


Q.  B.  Div.  1  June  24; 

(Grantham  and  Kennedy,  JJ.)  f  Jnly  1,  1899. 

In  re  An  Aebitration  between  Pearson  and 

TAnson  and  Anothbb.  (a.) 
LancUord  and  tetiant — Market  garden  holding — Improve- 

menta — Compensation — Special  bargain — Agricultural 

Holdings  {England)  Act,  1883  (46  db  47  Vid.  c.  61), 

s.  57. 

A  tenant  toho,  hy  agreement  with  his  landlord^  is  to 
receive  compensation  for  improvements,  and  who  mighi, 
hut  does  not,  make  a  claim  for  oimiteitsntion  under  the. 
Agricultural  Holdings  {England)  Act,  1883,  is  not 
delmrred  hy  section  57  of  tJie  Act  from  recovering  com- 
pensation under  his  agreement 

Award  in  an  arbitration  in  the  fiinn  uf  a  ^p*»ni  »l 
case  stated  by  the  arbitrator  under  the  Arbitrauon 
Act,  1889,  s.  19,  and  an  order  of  the  court. 

The  facts  were  as  follows  : 

Some  time  prior  to  1871  William  Pearson  became 
tenant  from  year  to  year  of  ten  acres  of  land  (sitoate 
near  to,  and  subsequently  forming  part  of,  a  certain 
farm  or  holding  known  as  Broom  HjeJI  Farm),  whioh 
land  was  both  before  and  in  that  year  used  and 
cultivated .  and  thereafter  continued  to  be  used  and 
cultivated  by  Pearson  as  a  market  garden. 

The  ten  acres  were  in  1871  purchased  by  one 
George  Lane  Fox,  to  whose  agent  (one  G.  A.  B. 
Leatham)  Pearson  from  time  to  time  paid  the  rent 
accruing  due  in  respect  thereof. 

Daring  1883  Pearson  had  several  interviews  with 
Leatham  (who  acted  as  agent  for  George  L%ne  Fox  in 
the  management  of  his  estates)  at  which  negotiations 

(a.)  Eeportedby  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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look  place  relatixig  to  a  proposed  teoaiicy  by  Pearson 
of  Bruom  Hall  Farm,  aud  ou  tbe  30th  of  October,  1883 
—!.«.,  ahoTtly  before  the  Agricultural  Hoi  dings 
(EDgland)  Act,  1883.  came  into  force,  an  agreement 
was  entered  into  in  the  following  terms : 

"Wakefield,  October  30th,  1883. 
"I  hereby  agree  to  lake  for  one  year — namely, 
from  ^e  first  day  of  January,  1884,  to  the  fijrst 
day  of  January,  1885,  the  farm  in  Wrenthorpe, 
now  oocapied  by  George  Thompson,  the  property 
of  George  Lane  Fox,  Esq.,  and  containing  118a. 
2r.  Op.,  more  or  less,  at  the  yearly  rent  of  two 
hondriBd  and  thirty-six  poundi>,  payable  quarterly 
and  sabject  to  the  same  clauses  and  conditions  as 
Mr.  Fox's  other  tenants  are  subject  to. 

''And  we  hereby  further  acp-ee  to  contract 
oarsdves  out  of  the  Agricultural  Holdings  (England) 
Act  of  1875.    £236.  ««  William  Pearson." 

"I  hpreby  agree  to  let  the  above  on  tbe  terms 
sprcifiei. 

"  Gebald  Abthub  Buxton  Leatham. 
"  William  Pearson.*' 

(A  specimen  form  of  tbe  agricultural  leases  granted 
by  George  Lane  Fox  to  his  tenants  was  annexed  to 
tbe  award.) 

In  answer  to  an  in  quit  y  by  Pf  arson,  Leatham 
wrote  a  letter,  dated  tbe  30th  of  December,  1884. 
taying  '*  your  agreement  for  the  farm  you  bold  under 
Mr.  Lane  Fox  at  Wnnfhorpe  includes  the  old  take." 

At  sabeequent  interviews  between  Pearson  and 
Leatham  the  latter  conseuttd  to  the  execution  of 
^xtensire  repairs  to  the  farm  buildings  on  the  holding', 
which  were  thereupon  carried  out  and  paid  for  by 
Lsatham  as  agent  for  Lane  Fox. 

Peanon  continued  to  cultivate  tbe  ten  acres  of  land 
as  a  market  garden,  but  tbe  residue  of  tiie  holding 
was  cultivated  by  him  as  ordinary  agricultural 
land.  Finding  that  his  farming  operations 
proved  unsuccessful,  Pesreon  wrote  and  pobted 
to  Leatham  in  the  month  of  May,  1887,  a  letter 
(•ddreraed  to  him  at  the  estate  office,  Bramham) 
the  original  of  which  was  not  produced  at  the  hearing. 
The  agent  occupying  the  po&ition  formerly  held  by 
liWatham  attended  on  a  auhjjcena  duces  tecum  aLd 
<)^p08ed  that  he  had  not  seen  tbe  original  letter  aud 
>lhat  it  could  not  be  found.  In  this  letter  (as  to  the 
contents  of  which  parol  evidence  was  given  by 
Pearson)  the  writer  stated  that  farming  wss  '*  going 
from  bad  to  woise,"  that  he  could  do  much  better  if 
he  were  to  cultivate  the  remainiug  portion  of  tbe 
land  in  his  oooupation  as  a  market  garden,  the  farm 
bong  dose  to  the  city  of  Wakefield,  whence  manure 
eoold  readily  be  obtained. 

Tbe  letter  then  contained  sn  inquiry  as  to  whether 
he  wonld  be  allowed  a  market  gardtiu  valuation  ou 
quitting  the  farm  if  he  were  to  continue  tenant  of  the 
lann  and  cultivate  it  as  a  market  garden. 

To  this  letter  the  following  reply,  dated  tbe  4tb  of 
Hay,  1887,  was  sent  to  Peareon  bv  Leatham  :  "  I  will 
allow  yon  a  market  garden  vtJuation  should  you 
leave  the  farm  you  now  occupy  under  G.  Lane  Fox, 

Pearson  accordingly  expf need  large  sums  of  money 
(the  aggr^ate  amount  of  which  wns  not  proved  in 
evidepce)  in  the  planting  of  portions  of  the  said  farm 
and  in  its  cultivation  as  a  maiket  garden,  aud  iu 
particular  be  erected  forcing  sheds  and  other  fixtures, 
and  planted  many  acres  with  rhubarb,  fruit  bushes, 
strawberries,  mint,  and  various  vegetable  crops. 

In  July,  1896,  the  farm  wss  offered  for  sale  by 
public  auction  and  TAnson  and  Calvert  became 
the  purchasers,  and  ou  the  l4th  of  December,  1896 
(prior  to  the  completion  of  the  purchase),  Pearson 
received  from  the  agent  of  Lane  Fox  notice  to  quit. 


'  No  notice  of  intention  to  claim  coujpeusAtiou  ^as 
liriven  within  the  time  prescribed  by  section  7  of  the 
Agricultural  Holdings  (England)  Act,  1883. 

Disputes  arose  between  Pearson  and  I' Anson  and 
Calvert  as  to  the  amount  (if  any)  of  compensatioii  to 
which  Pearson  was  entitled  in  respect  of  tenant  right 
and  improvements  on  quitting  the  premises.  These 
disputes  were  by  agreement  refeired  to  arbitration. 

ranee  the  arbitration  I' An  son  had  died,  and  by 
consent  his  executors  were  substituted  for  him  in  the 
proceedings. 

The  award  of  the  arbitrator  was  by  an  order  of  the 
master  remitted  to  tbe  arbitrator  to  state  his  award 
in  the  form  of  a  special  case  raising  the  following, 
among  other,  questions  of  law : 

(1)  That  the  letter  of  the  4th  of  May,  1887,  relied 
on  by  Pearson  was,  if  an  agreement,  one  beyond  the 
authority  of  the  agent  of  the  landlord  to  muce ;  that 
there  was  no  consideration  for  the  agreement  alleged 
to  have  been  made  by  the  letter,  and  that  in  any 
event  the  letter  could  not  extend  to  improTemento 
commenced  or  executed  after  the  date  of  it. 

(2)  That  the  compensation  claimed  was  in  respect  of 
improvements,  for  the  whole  of  which  the  tenant  was 
entitled  to  make  a  claim  in  accordance  with  the 
Agricultural  Holdings  (England)  Act,  1883,  and  the 
Market  Gardeners'  Ck^mpensation  Act,  1895,  and  that 
such  Acts  excluded  the  right  of  tbe  tenant  to  claim 
compensation  outside  such  Acts  or  otherwise  than 
under  such  Acts,  and  that  by  noncompliance  with  the 
said  Acts  the  tenant  had  lost  his  right  to  claim. 

If  the  court  should  be  of  opinion  that  Pear«ou  was 
entitled  to  compensation  for  the  tenant  right  and  all 
tbe  improvements  in  respect  of  which  he  would  have 
been  entitled  to  claim  under  the  Agricultural 
Holdings  (England)  Act,  1883,  and  the  Market 
Gardeners*  Compensation  Act,  1895,  or  otherwise  as 
though  notice  had  been  duly  given  under  section  7 
of  tbe  earlier  Act,  and  the  other  requirements  of  that 
statute  had  been  duly  performed,  the  arbitrator 
awarded  that  I' Anson  and  Calvert  should  pay  to 
Pearson  the  sum  of  £2,115  2s.  5d. 

If  the  court  should  be  of  opinion  that  Peanon  was 
not  entitled  to  compensation  in  respect  of  the  forcing 
shedN  or  othfr  fixtures  and  buildings  affixed  or 
f rectfd  by  Lim  upon  the  holding  for  the  purposes  of 
his  business  as  a  market  gardener,  but  that  he  was 
entitled  by  agreement  or  otherwise  to  a  market 
garden  valuation  in  re8X>ect  of  the  plants  and  crops 
growing  on  the  said  farm  at  the  determination  of  ms 
said  tenancy,  the  arbitrator  awarded  that  PAnson  and 
Calvert  should  pay  to  Pearson  the  sum  of  £1,546. 

And  if  the  court  ^ould  be  of  opinion  that  Pearson 
was  not  entitled  to  any  sum  for  compensation  in 
respect  of  tenant's  rights  or  improvements,  the  award 
provided  that  the  several  parties  to  the  reference 
should  each  bear  and  pay  their  or  his  own  costs  of  and 
incidental  thereto,  and  that  Pearson  should  bear  and 
pay  the  valuer's  charges  and  the  costs  of  the  award. 

The  Market  Gardeners'  Compensation  Act,  1895, 
which  is  to  be  read  with  the  Agricultural  Holdings 
(England)  Act,  1883,  provides  for  compensation  for 
improvements  in  market  garden  buildings. 

The  Agricultural  Holdings  (England)  Act,  1883, 
s.  57  :  ''A  tenant  shall  not  he  entitled  to  daim  com- 
pensation by  custom  or  otherwise  than  in  manner 
authorized  by  this  Act  in  respect  of  any  improvement 
for  which  he  is  entitled  to  compensation  under  or  in 
pursuance  of  this  Act,  but  where  he  is  not  entitled  to 
compensation  imder  or  in  pursuance  of  this  Act  he 
may  recover  compensation  under  any  other  Act  of 
Parliament,  or  any  agreement  or  custom,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

A,  T.  Lawrenctf  Q,C.,  and  Corrie  Ortmtf  for  Pear* 
Bon.^If  Pearson  was  not  entitled  to  compensation 
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under  the  Agrioaltaral  HoldiDgs  Act,  1883,  he  is 
entitled  to  the  sum  awarded  in  respect  of  the  agree- 
ment of  the  4th  of  May,  1887.  There  was  good 
consideration  for  that  agreement — namely,  the  pro- 
spective increase  in  the  value  of  the  holding.  The 
agreement  was  one  which  it  was  within  the  authority 
of  the  agent  to  make.  Secondly,  Pearson  was  not 
entitled  to  claim  compensation  under  the  Act,  because 
he  had  not  complied  with  the  requirements  of  the  Act 
as  to  notice.  Newhy  v.  Eckeralet/t  47  W.  R.  245, 
[1899]  1  Q,  B.  465,  supports  this  view  of  the  con- 
struction of  section  57.  Oaa  Light  and  Coke  Co.  v. 
Holloway,  52  L.  T.  Eep.  434,  is  distinguishable, 
because  in  that  case  there  was  no  agreement  outside 
the  Act. 

Danckwerts  and  B.  A,  Shepherd,  for  the  landlords, 
Calvert,  and  the  executors  of  I* Anson.-— First,  the 
agreement  of  the  4th  of  May,  1887,  was  beyond  the 
scope  of  the  .agent*s  implied  authority  (Turner  v. 
Hutchinaon,  2  F.  &  F.  185),  and  there  is  no  evidence 
of  any  express  authority.  There  was  no  considera- 
tion for  the  agreement  if  the  agreement  was  valid. 
Secondly,  section  57  of  the  Act  of  1883  is  a  bar  to  the 
tenant's  now  relying  on  it.  The  tenant  was  entitled 
to  claim  compensation  under  the  Act  of  1883  and  the 
Market  Gardeners'  Compensation  Act,  1895,  and 
therefore  the  only  right  he  had  was  to  proceed  under 
the  Act.  The  fact  that  he  did  not  give  the  necessary 
notices  does  not  make  him  a  person  not  entitled  to 
compensation  under  the  Act,  so  as  to  enable  him  to 
recover  under  the  agreement.  Newhy  v.  Eckeraley  is 
not  an  authoritv  in  the  tenant's  favour,  because  there 
the  tenant  could  not  have  got  compensation  under 
this  Act. 


Laiorencet  Q.C,  replied. 


Cur,  adv,  vulL 


July  1.— Gbantham,  J.,  read  the  following  judg- 
ment :  In  this  case  there  are  practically  two  questions 
we  have  to  determine.  First,  whether  the  agent  of 
Mr.  Lane  Fox  had  authority  to  enter  into  the  agree- 
ment in  question.  Secondly,  if  he  had  authority, 
thep  does  the  Agricultural  Holdings  Act  deprive  the 
claimant  for  compensation  of  his  rights  under  the 
agreement.  I  can  well  imderstand  that  the  present 
landlords,  having  recently  bought  the  property  to 
which  the  right  to  a  valuation  attaches,  bought  it  in 
ignorance  of  the  liability  of  the  landlord  under  the 
agreement,  because  it  seems  that  the  letter  of 
the  claimant  to  the  landlord's  agent  had  been 
lost,  and  very  likely  the  agent  had  kept  no 
copy  of  his  letter  in  reply  to  it,  which  two  letters 
formed  the  agreement ;  but  we  have  to  determine  the 
case  between  the  present  landlords  and  tenant  under 
the  contractual  relations  created  between  the  tenant 
and  the  original  landlord,  Mr.  George  Lane  Fox,  and 
by  these  rights  and  relations  the  parties  are  bound. 
Now  it  was  contended  that  express  authority  should 
have  been  proved  to  show  that  the  agent  was 
enabled  to  make  any  other  engagements  for  tenancy 
with  the  tenant  than  such  as  were  to  be  found 
in  the  model  leases  of  the  Bramham  estate, 
but  as  the  case  finds  that  the  agent  was  the 
manager  of  the  estate,  and  there  is  no  limitation 
found  to  his  powers  as  such  manager,  I  think  the 
onus  was  thrown  on  the  defendants  of  showing  some 
limitation  of  the  agent's  power  in  such  transactions  as 
these  in  dispute,  questions,  it  must  be  remembered, 
purely  relating  to  the  management  of  an  estate.  As 
he  signed  these  leases  or  agreements  in  his  own  name, 
without  any  procuration  of  or  for  his  landlord,  and 
writes,  I  notice,  always  in  the  first  person  in  making 
the  arrangements  with  the  tenant ;  we  must  take  it 
that  he  was  possessed  of  the  fullest  authority  an  agent 
could  have  in    all   matters   that  came  within    the 


term  "management  of  an  estate,"  and  I  know  of 
nothing  so  important  or  so  thoroughly  part  of  the 
good  management  of  an  estate  as  the  judicious 
alteration  of  the  style  of  farming  or  using  of  the  land 
on  an  estate.  Moreover,  I  thmk  the  model  leases 
under  which  the  agricultimil  tenancies  were  supposed 
to  be  held  on  this  estate  (leases  said  to  be  nearly 
one  hundred  years  old)  can  scarcely  have  been 
read  when  it  was  argued  that  the  agent  could  not 
go  outside  their  Covenants,  for  I  find  that  two  of 
the  covenants  are  of  such  a  character  that  the 
agent's  power  of  altering  them  could  scarcely 
be  objected  to  on  behalf  of  the  landlords.  The  first 
is  that  each  tenant  on  the  estate  must  keep  a  game- 
cock and  the  other  that  he  must  keep  a  dog.  The 
refusal  to  pay  compensation  to  the  tenant  might  as 
well  be  justified  on  the  ground  that  the  tenant  had 
broken  his  agreement  in  not  keeping  either  a  game- 
cock or  a  dog.  If  the  landlords  could  have  proved 
as  a  fact  the  want  of  authority  on  the  part  of  the 
agent  they  would  have  done  so ;  but  not  having  done 
it,  I  have  no  doubt  that  their  contention  is  unfounded 
and  that  the  claimant  is  entitled  to  succeed  on  that 
groimd. 

The  next  is  a  more  difficult  question — as  to  whether 
or  not  the  Agricultural  Holdings  Act  deprives 
the  claimant  of  the  rights  he  possessed  under  the 
agreement.  Those  rights  turn  out  to  be  very 
valuable,  but  they  do  not  give  the  claimant  anything 
that  he  has  not  paid  for;  there  is  nothing 
allowed  him  for  any  profit  on  his  outlay.  The  real 
question  is  whether  the  landlords  are  entitled  to  the 
benefit  of  the  outlay  of  the  claimant  by  way  of  im- 
provement upon  their  property  without  paying  for  it. 
It  was  to  provide  for  this  repayment  for  improve- 
ments that  the  Agricultural  Holdings  and  Market 
Gardeners  Acts  were  passed,  yet  it  was  boldly  con- 
tended that  though  without  the  Act  the  plaintiff 
would  have  received  this  compensation,  yet  that  the 
Act  has  advisedly  taken  away  rights,  which  in  this 
case  are  worth  £1,500  at  least,  without  any  com* 
pensation  at  all. 

I  am  not  surprised  that  no  authority  can  be  found  for 
this  contention ;  nor  am  I  surprised  that  no  direct 
authority  can  be  found  against  it,  for  no  one  before  has 
been  bold  enough  to  suggest  such  a  proposition;  but  the 
case  of  Newhy  v.  Eckeraley  may  be  read  as  supportiii|c 
the  view  I  am  taking,  though  this  point  was  not,  I 
admit,  directly  before  the  Cc»nrt  of  Appeal  in  giving 
their  judgments.  The  facts  of  the  present  case  seem 
to  me  to  sdBFord  a  very  good  illustration  of  the  work- 
ing of  the  Act.  Let  us  assume  there  had  been  no 
agreement,  but  that  the  tenant  had  planted  the  farm 
as  a  market  garden,  and  enormously  improved  the 
value,  with  the  full  knowledge  and  approval 
of  the  landlord,  but  without  any  agreement 
on  his  part  to  pay  an  increased  valuation.  He  would 
then  have  been  entitled  to  no  compensation  beyond 
the  customary  valuation  for  agricultural  land,  and 
that  was  justly  felt  such  a  grievance  that  an  altera- 
tion in  making  valuations  was  desired,  and  the  Act, 
therefore,  states  that,  subject  to  questions  of  notice 
and  approval  by  the  landlord,  the  tenant  shall  haye 
compensation  ;  but  as  by  some  exceptional  custom  in 
some  part  of  England  he  might  have  obtained  some 
compensation  for  this  improvement,  the  Act  also 
states  that  if  you  take  the  benefit  of  the  Act  you 
must  give  up  all  other  claims  for  compensation  by 
custom  for  the  same  improvements ;  but  if  the  tenant 
does  not  want  to  claim  under  the  Act,  and  is  not 
claiming  under  the  Act,  then  he  is  entitled  to  what  the 
law  will  give  him  under  the  custom,  or  under  any  speoial 
agreement  stating  what  his  valuation  is  to  be.  So  here 
he  was  entitled  by  his  agreement  to  have  a  valuation 
made  in  a  particular  way  on  his  giving  up  his  farm 
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The  agreement  was  in  writing,  and  made  dnoe  the 
peasing  of  the  Act,  and  as  he  claims  nothing  under 
the  Act,  it  binds  the  parties.  It  seems  incredible  that 
an  Act  which  was  especially  intended  to  benefit  the 
tenant  shonld,  by  its  proTisions,  which  must  be 
assumed  to  have  been  known  to  the  Legislature, 
injure  him  most  seriously  by  depriving  him  of  rights 
he  previously  possessed.  In  fact,  it  has  been  argued 
on  behalf  of  the  landlords  that  English  landlords  and 
tenants  are  not  entitled  to  the  liberty  of  freedom  of 
contract,  but  that  all  their  dealings  are  now  to  be  regu- 
lated by  the  iron-bound  regulations  of  an  Act  of  Parlia- 
ment, which,  though  passed  forth  e  benefit  of  the  tenant, 
is,  if  that  ar^ment  be  correct,  the  most  iniquitous 
piece  of  If  gislation,  of  legalized  robbery,  that  was 
ever  introduced  into  the  House  of  Commons.  What 
do  the  landlords  get  by  reason  of  the  tenant's  ex- 
penditure ?  Much  more  than  pay.  With  an  expendi- 
ture by  the  tenant  of  this  money  the  rental  value  of 
the  land  has  vastly  increased.  If  the  farm  was  worth 
£2  per  acre  before  it  is  worth  about  £4  now ;  and  if 
yon  capitalize  that  extra  £2  at  only  twenty  years' 
purchase  you  get  a  sum  of  about  £4,800  in  return  for 
the  £1,500  the  landlords  are  asked  to  pay;  whilst 
under  any  droumstanoes  the  landlords  get  another 
£500  or  £600  worth  of  work  for  nothing,  even  if  they 
pay  the  £1,500  now  asked  for,  as  the  valuer  has 
found  by  his  award  that,  if  the  tenant  is  to  be  paid 
for  the  buildings,  &c.,  he  has  erected,  besides  this 
disputed  valuation  he  would  be  entitled  to  £2,000 
odd  instead  of  £1,500.  I  have  not  forgotten  that 
some  small  portion  of  the  farm  is  6till  under  arable 
cultivation,  and  therefore  it  must  not  be  assumed  Uiat 
the  rental  of  all  the  farm  will  have  increased  as  I  have 
suggested;  but  I  have  given  the  figures  just  men- 
tioned to  ^ow  how  the  matter  must  be  looked  at  to 
find  whether  or  no  the  landlords  are  being  treated 
unfairly  in  the  matter. 

For  these  reasons  it  seems  to  me  clear  that  by  the 

latter   portion  of   section    57    of   the    Agricultural 

Holdings    Act,    1883,    Pearson    is    entitled    to    the 

valuation    under    the    agreement    entered    into    in 

1887,  and  that  that  right  is   not   nullified   by  the 

earlier  words  of  the  section,  which,  though  very  con- 

f  tued,  can  be  interpreted  logically  in  the  way  I  have 

described ;  and  if  they  are  somewhat  transposed  and 

read  in  this  way,  "  A  tenant  shall  not  be  entitled  to 

claim  compensatioa  in  respect  of  any  improvement  for 

vrhich  he  is  entitled  to  compensation  under  or  in  pur- 

raanoe  of  this  Act,  by  custom  or  otherwise,  than  in 

maimer  authorized  by  this  Act,''  there  is  less  diffi- 

calty*  I  think,  in  interpreting  them,  although  gram- 

znataeally  their  present  reading  is  more  correct.    For 

thlBBe  reasons  my  judgment  must  be  for  the  claimant 

Pearaon. 

Kbhnsdy,  J. — In  the  result  I  agree  with  the 
jnd^^ent  which  has  been  delivered.  Upon  the  first 
two  points  I  entertain  no  doubt.  The  claimant  here 
is  the  tenant.  He  was  since  1871  tenant  to  Mr.  Lane 
Poz,  and  the  agency  since  1871  was  in  the  hands  of 
Xjeatham,  who  is  stated  and  found  to  have  acted  as 
Agent  in  the  management  of  the  estate — in  other 
-wordfl,  he  was  the  general  manager  of  the  estate.  The 
tenancy  of  the  30th  of  October,  1883,  was  arranged  and 
oompleted  through  Leatham,  and  in  1887  the  tenant 
fonnd  that,  in  lus  words,  *'  the  farm  was  going  from 
bad  to  worse,"  and  he  wrote  the 'letter  which  has 
been  lost,  but  of  which  parol  evidence  was  given, 
stating  that  he  wished  to  know  whether  he  would  be 
allo^^ed  a  market  garden  valuation  on  quitting  the 
fsnxi  if  he  were  to  continue  tenant  of  the  farm 
cnltiTatod  as  a  market  garden.  On  the  4th  of  May, 
1887»  XiCatham  wrote,  in  terms,  in  answer  to  that 
application:     *'I  will  allow  you  a  market  garden 


valuation  should  you  leave  the  farm  you  now  occupy 
under  George  Lane  Fox,  Esq."  Upon  the  faith  of 
that  letter  the  tenant  expended  large  sums  of  money 
in  carrying  out  the  suggestion  which  had  been 
accepted. 

On  behalf  of  the  landlord  it  is  contended,  in  the 
first  place,  that  there  was  no  sufficient  proof  of 
authority  in  the  agent.  1  should  be  very  sorry 
to  hold,  where  the  tenant  has  to  deal  with  an  agent 
in  the  same  position  as  Leatham,  who  is  described  as 
the  generiJ  manager  of  the  estates,  through  whom 
the  lease  has  been  given,  and  a  question  as  to  the 
cultivation  of  either  the  whole  or  part  of  the  farm 
arises,  the  tenancy  still  continuing,  that  the  tenant 
was  not  entitled  to  place  reliance  on  the  assent  in 
writing  of  the  agent,  but  was  bound,  in  order  to  be 
safe,  to  have  authority  produced  to  him  that  the 
person  who  is  described,  and  also  actually  employed, 
as  the  manager  of  the  estate  has  only  power  with  the 
express  consent  of  the  landlord  to  make  any  change 
in  the  form  of  cultivation.  Upon  the  faith  of  that 
letter  the  tenant  incurred  large  expenditure.  Mr. 
Danckwerts  suggested  that  a  heavy  tax  would  be 
imposed  on  the  landlord.  For  au^ht  I  know,  the 
action  of  the  tenant  may  have  considerably  increased 
the  value  of  the  property.  However,  I  have  nothing 
to  do  with  that ;  the  only  question  is  whether  there 
was  an  agreement  for  good  consideration.  I  think 
there  was  such  an  agreement  and  that  the  agent  had 
authority  to  make  it.     Both  these  points  therefore  fail. 

The  one  point  upon  which  I  confess  I  have  felt 
some  hesitation  is  the  construct  ion  of  the  statute. 
Section  57  is  one  which  can  be  read  over  and  over 
again  without  one  becoming  confident  as  to  what  it 
exactly  means.  It  is  a  section  which  contains  (and 
that  is,  I  think,  always  an  unfortunate  method  of 
construction)  first  of  all  a  negative  statement,  and 
then  a  positive  statement  withdrawing  part  of  the 
negative  statement.  [The  learned  judge  read 
section  57.]  That  section  is  relied  on  by  coimsel  for 
the  landlords,  but  I  have  come  to  the  same  conclusion 
as  my  brother  Grantham  for  these  reasons  :  I  think, 
as  Mr.  Lawrence  contended,  that  the  section  is  not 
intended  to  say  that  the  compensation  must  be  only 
under  the  Act  if  a  man  could,  by  taking  certain  steps, 
bring  himself  within  it.  That  construction  is,  I 
think,  more  in  imison  with  the  obvious  intention  of 
the  Act  as  a  whole,  which  never  intended — ^and 
section  3  goes  to  show  this  —  that  agreements 
for  good  consideration  should  be  treated  as  value- 
less if  the  tenant  wishes  to  avail  himself  of  them. 
The  marginal  note  to  section  57  leaves  one  in  the 
same  difficulty  as  the  text  does,  for  it  says :  "  Oompen- 
sation  under  this  Act  shall  be  exclusive."  That  does 
not  enlighten  one,  but  rather  increases  the  difficulty. 
In  my  opinion  not  only  is  there  a  possibility  of  con- 
struing the  section  according  to  Mr.  Lawrence's 
contention,  but,  further,  there  is  the  construction 
which  the  Court  of  AppesJ  in  Newly  v.  Eckersley  have 

Sut  upon  the  Act.  1 1  agree  that  that  case  is  not  a 
ecision  expressly  dealing  with  this  point,  but  I  do  not 
feel  justified  in  differing  from  a  construction  of  part 
of  the  words  of  this  section,  which  is  given  in  terms 
by  A.  L.  Smith  and  Chitty,  L.J  J.,  and  which  is,  I 
think,  implied  in  the  judgment  of  Collins,  L.J. 
According  to  those  judgments  the  word  ''tenant" 
in  section  57  must  be  read  in  the  light  of  the 
prior  sections  and  as  meaning  a  tenant  nUiming 
compensation  under  the  Act.  If  it  is  so  read,  it 
does  not  include  the  tenant  in  this  case,  for  he 
is  not  claiming  compensation  under  the  Act,  but 
under  an  agreement.  He  is  claiming  imder  an  agree- 
ment in  the  same  way  as  the  tenant  was  in  Newhy  v. 
Eckersley,  and  if  so  he  is  not  excluded  from  the 
benefit   of   the    agreement.     Following    the   same 
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reasoniDg,  the  word  **  tenant "  in  section  59  must.  I 
suppose,  be  read  as  meaning  a  tenant  claiming  com- 
pensation under  the  Act. 

For  these  reasons  T  am  of  opinion  that  the  claim 
for  the  lesser  sum,  £1,54G,  ought  to  be  allowed. 

Judgment  accordingly. 

Solicitors    for    Pe*r8'»n.    Torr,    Oribbh,    Oddie    & 
Sinclair,  for  Stewart  tfe  Chalker^  Wakefield. 

Solicitors  for  Calv^ert,  James  tfc  McUor,  ioT  rAm(m^ 
Benson  A  Co,,  Wakefield. 

Solicitors  for  TAnaon's  executors,  lliffe,  Henley  <& 
Suoeety  for  H,  Plews,  Wakefield. 


(Sourt  of  llppeaL 

From  Q,  B.  Div.         ") 
f  A.  L.  Smith,  Rigby,  and  [  June  IG,  28,  1899. 

Vaugluua  Williams,  L.JJ.) ) 

Gordon  v.  Street,  (a.) 

Contract  —  Fraudulent    induremmt  —  Concealment    of 
identity — Materiality — Right  to  r*'pudiate» 

The  plaintiff f  a  moneylender  whosv  reputation  laas 
such  that  the  defend' mt  would  not  have  dealt  with 
him.  by  fraudulently  conceding  his  id'intity,  induced 
the  defendant  to  borrow  money  from  him*  On  discover- 
ing  the  plaintiff's  fraud,  the  defendant,  within  a 
reasonable  timx,  repudiated  the  contract. 

Held,  that  he  was  entitled  so  to  do,  the  fraud  being 
material  to  the  imlucement  which  brought  about  the 
contract. 

Application  by  the  plaintiff  f.>r  judgment  or  a 
new  trial  in  an  action  tried  before  Bucknill,  J.,  and  a 
jury. 

The  plaintiff  sued  the  defendant  as  maker  of  a 
promissory  note  for  £150,  dated  the  19th  of  August, 
1898. 

The  defence  was  that  the  defendant  had  been 
induced  to  make  the  promissory  note  by  the  fraudulent 
misrepresentation  of  the  plaintiff  that  he  was  one 
George  James  Addison ;  that  the  defendant  would  not 
have  given  the  note  if  he  had  known  that  Addison 
wai  in  fact  the  plaintiff  Isaac  Gbrdon,  a  notorious 
moneylender ;  that  the  defendant  had  repudiated  the 
contract  within  a  reasonable  time  after  discovering 
the  fact  that  Addison  was  in  reality  Isaac  Gordon. 

The  defendant  paid  £110  into  court. 

The  facts  of  the  case,  which  are  fully  set  out  in  the 
judgment,  were  shortly  as  follows :  The  plaintiff  was 
a  moneylender  who  carried  on  business  in  London 
and  elsewhere  under  various  names,  including 
tliat  of  Addison.  In  Au^t,  1898,  the  defendant, 
being  desirous  of  obtaining  a  loan,  answered 
a  moneylender's  advertisement  which  was  in 
the  name  of  Addison.  The  defendant  obtained 
a  loan  of  £100  from  Addison  for  which  he  gave 
a  promissory  note  for  £150,  the  £50  being  for 
interest,  l^e  business  was  conducted  through 
correspondence,  and  the  parties  never  met.  The 
note  provided  for  the  repayment  of  the  amount  by 
instalments,  the  whole  to  become  due  upon  default 
in  paying  one  instalment.  The  defendant  made 
default  in  paying  the  first  instalment.  Several 
letters  passed  between  the  plaintiff,  writing  in  the 
name  ox  Addison,  and  the  defendant.  The  defendant 
discovered  on  the    20th  of   December,    1898,    that 

(a.)  Beported  by  F.  O.  Bobinson,  Ssq.,  Barrister- 
at-Law, 


Addison  was  the  same  person  as  Isaac  Gordon.  On 
the  28th  of  December  this  action  was  commenced. 
On  the  6th  of  January,  1899,  the  defendant's  solicitors 
formally  repudiated  the  contract. 

Tho  defendant  counterclaimed  for  damages  for 
libels  alleged  to  have  been  written  by  the  plaintiff 
in  letters  to  the  defendant.  The  facts  as  to  the 
counterclaim  are  fully  set  out  in  the  judgment. 

The  jury,  in  answer  to  questions  put  to  them  by 
the  learned  judge,  found  that  the  plaintiff  inten- 
tionally concealed  from  the  defendant  that  he  was 
Isaac  Gordon  to  induce  the  defendant  to  borrow 
money  from  him,  as  if  from  anotheir,  ani  that  the 
defendant  was  so  induced ;  that  the  plaintiff  did  so 
fraudulently;  that  the  defendant  contracted  with 
Addison  believing  him  to  be  a  moneylender  of  that 
name;  that  the  defendant  repudiated  the  contract 
within  a  reasonable  time  after  he  knew  that  he  could 
do  so ;  that  a  libel  had  been  published  on  the  defen- 
dant. The  jury  assessed  the  damages  for  the  libel  at 
£400. 

On  these  findings  the  judge  entered  judgment  for 
the  defendant  on  the  claim  and  countercudm. 

Montague  Shearman,  for  the  plaintiff! — ^The  fact 
that  the  pUiutiff  concealed  his  real  name  was  not  a 
concealment  of  such  a  material  fact  as  to  entitle  the 
defendant  to  repudiate  the  contract.  It  is  not  illegal 
or  against  public  policy  for  persons  to  trade  in 
assumed  names.  On  the  contrary,  it  is  an  every- 
day occurrence.  The  identity  of  the  party  to  a 
contract  is  only  a  material  fact  in  cases  of  contraefc 
for  personal  services ;  it  is  certainly  immaterial  in  the 
case  of  a  loan,  for  the  borrower  must  repay  the 
advance,  whoever  may  be  the  lender.  [Se  referred 
to  Smith  V.  Wheatcroft,  27  W.  B.  42,  9  Ch.  D.  223.] 
Secondly,  the  repudiation  of  the  contract  by  the 
defendant  came  too  late.  He  discovered  the  identity 
of  the  plaintiff  with  Addison  on  the  20th  of  December, 
and  it  was  not  until  the  6th  of  January,  after  issue  of 
the  writ,  that  he  repudiated.  As  to  the  libels,  there 
was  no  evidence  of  publication,  and  the  damages 
were  excessive. 

Htigh  Fraser,  for  the  defendant. — ^Tlie  concealment 
of  the  plaintiff's  real  name  was  a  material  fact,  for 
the  plaintiff's  reputation  was  such  that  if  the  defen- 
dant had  known  he  would  never  have  contracted 
with  him.  Moreover,  the  jury  have  found  in  the 
defendant's  favour  on  the  question  of  materiality. 
The  repudiation  was  not  too  late.  The  defendaat 
was  bound  to  repudiate  within  a  reasonable  time,  and 
the  jury  have  found  that  he  did  so.  The  defendaat 
did  nothing  to  affirm  the  contract  after  he  disoovered 
the  facts.  There  may  be  repudiation  after  action 
brought:  CloughY,  London  and  North-Weitem  Batl^ 
way  Co,,  20  W.  B.  189,  L.  B.  7  Ex.  26. 

Cur,  adv.  vulL 

June  28. — ^A.  L.  Smith,  L.J.,  read  the  following^ 
judgment:  The  question  in  this  case  is  whether  a 
person  whose  evil  reputation  in  business  is  such  thsit 
no  person  will  deal  with  him,  can,  after  fraudulently 
concealing  his  identity  and  thus  inducing  another  to 
enter  into  a  contract  which  he  otherwise  would  not 
have  done,  prevent  that  other,  when  sued  by  Hie 
defrauding  party  upon  the  contract,  from  insiBtiiig 
upon  the  ordinary  defence  of  the  defrauded — vis., 
that  he  had  been  induced  by  the  fraud  of  the  plaintiff 
to  enter  into  the  contract  sued  on.  The  plaintiff 
Isaac  Gordon  is  a  moneylender,  and  he  sues  tiie 
defendant  upon  his  promissory  note  for  £150  dated 
the  19th  of  August,  1898,  in  favour-  of  Qeorge  James 
Addison  to  secure  an  advance  of  £100.  the  extra  £50 
being  for  interest.  Whether  Gborge  James  Addisoii 
is  a  ftctitious  name  or  that  of  the  plaintiff's  manage 
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I  do  not  know,  for  although  the  plaintiff  swore  in  the 
box  that  it  was  a  fictitious  name  I  find  him  writiog 
to  the  defendant  as  late  as  the  28th  of  December,  18^18, 
that  the  defendant  was  to  address  all  communications 
to  him  and  not  as^ain  to  ''  my  manager  Mr.  Addison, 
of  my  London  offioe,  as  the  matter  is  entirely  out  of 
his  hands,  and  I  have  given  him  instructions  not  to 
have  anything  more  to  do  with  the  matter."  On 
which  side  lies  the  truth  as  to  this  I  do  not  know,  but 
I  will  assume  that  the  name  is  fictitious,  as  the 
plaintiff  swore.  In  the  view  I  take  of  this  case  it  is 
immaterial  whether  it  be  so  or  not,  for  to  liken  this 
case,  as  it  has  been,  to  that  of  a  person  trading  under 
a  firm's  name,  or  to  that  of  an  agent  contracting  in 
bis  own  name  for  an  undisclosed  principal,  is  to  liken 
it  to  that  with  which  it  has  no  similitude,  and  between 
which  and  it  there  is  in  reality  nothing  in  common. 
The  defence  of  the  defendant  is  that  he  was  ioduoed 
io  borrow  the  money  and  to  sign  the  note  sued  on  by 
the  fraud  of  the  plaintiff,  and  that  upon  difcovering 
the  fraud  he  repudiated  the  transactiou. 

The  questions  which  were  left  to  the  jury  by  my 
brother  Bucknill  aud  the  answers  thereto  were  these : 
(1)  Did  the  plaintiff  intentioually  conceal  from  the 
defendant  that  he  was  Isaac  Gk>rdon  to  ioduce  him  (the 
defendant]  to  borrow  money  of  him  as  if  from  another, 
snd,  if  so,  was  the  defendant  so  induced  ? — Yes.  (2)  IHd 
he — f.s.,  Isaac  Gordon — do  so  fraudulently  ? — Yes. 

(3)  Did  the  defendant  contract  with  Addison  believing 
him  to   be   a    moneylender    of    that    name? — ^Yes. 

(4)  Did  the  defendant  repudiate  the  contract  so  soon 
as,  or  within  a  reaaonable  time  after,  he  discovered  that 
Addison  was  really  Gordon  ? — The  defendant  re- 
pudiated the  contract  within  a  reasonable  time  after 
he  knew  he  oould  do  so.  It  was  argued  for  l^e 
plaintiff  that  these  findings  were  immaterial,  because 
the  fraud  proved  was  not  material  to  the  contract  sued 
on;  for,  said  he,  whether  the  defendant  contracted 
Willi  Isaac  Gordon  or  with  any  other  lender  of  money 
to  take  a  loan  of  £100  and  pay  £50  for  it,  it  was  the 
aame  thing  to  the  defendant,  for,  when  the  day  of 
payment  arrived,  the  defendant  by  law  would  have  to 
pay  the  money  contracted  to  be  paid  to  whomsoever 
M  had  contracted  to  pay  it,  and  it  mattered  not  to 
hmi  who  that  jMrson  was. 

In  my  opinion  the  first  point  which  arises  is  not 
whether   the   fraud   was   materied   to  the  contract 
entered  into,  but  whether  the  fraud  was    material 
to  the  inducement  which  brought  about  the  contract ; 
and,  if  so,  the  jury  having  found  the  fact  of  fraud,  I 
cannot  doubt  that  the  fraudulent  concealing  of  the 
plaintiff's  name  was  that  which  induced  the  defendant 
to    enter  into  the  contract  upon  which  he  is  now 
soed,    and  was   therefore   material  to  the   induce- 
ment.    On   what   ground   is  it  to  be  said  that  a 
defendant  who  has  been  induced  by  fraud  into  sign- 
ing^   A    oontxact,   when   sued   upon   it,  cannot   set 
np    the  well-known  defence  that  he   was    induced 
by  the  fraud  of  the  plaintiff  to  enter  into  it  P    If  the 
fraud  be  material  to  the  inducement,  it  appears  to  me 
plain  that  he  can.    And  further  I  will  say  that  to  enter 
mto  a  eontract  for  a  loan  with  a  creditor  such  as 
laaao  G-ordon  (I  will  give  his  own  description  of  him- 
self in  »  moment)  so  that,  when  the  day  for  payment 
amvee»  the  borrower  can  have  no  possible  chance  of 
ji  day's  or  even  an  hour*s  grace,  but  on  the  contrary 
luui  the   certainty  of  being  pestered  with  writs  and 
threats  of  writs  and  bailiffs  and  bankruptcy  notices  (see 
plaintifTs  letter  of  the  19th  of  December,  1898,  under 
the  name  of  Addison,  about  which  hereafter),  whereby 
life  is  rendered  unbearable,  and  health  is  often  injured, 
is  hy  no  means  in  my  opinion  the  same  thing  as  enter- 
ing into  a  contract  for  a  loan  with  a  man  who,  when 
the  dsiy  of  payment  arrives,  does  none  of  these  things, 
bat  on  the  contrary  deals  in  a  fair  and  non-oppressive 


manner ;  and  to  contract  with  the  oppressive  cla'JS  is 
very  much  to  the  detriment  of  the  borrower.  I  am  by 
no  means  prepared  to  say  that  the  fraud  in  this  case  was 
not  material  to  the  contract  itself.  But,  whether  it  be 
so  or  not,  I  will  refer  to  a  passage  in  the  judgment  of 
the  Lord  Chancellor  (Lord  Chelmsford)  in  the  House  of 
Lords  in  Smith  v.  Kay,  7  H.  L.  Cas.  76.0,  at  p.  759, 
when  dealing  with  the  conteution  of  the  immateriality 
of  a  representation,  which  p-iH^age  is  very  much  in 
point.  He  says :  ''But  can  it  b  i  permitted  to  a  party 
who  has  practised  deception  with  a  view  to  a  par- 
ticular end,  which  has  been  attained  by  it,  to  speculate 
upon  what  might  have  been  the  resolt  if  there  had 
been  a  full  communication  of  the  truth  P  "  I  apply 
this  to  the  present  case.  There  is  also  a  passage  in 
the  judgment  of  the  Master  of  the  Bolls  (Sir  John 
Romilly)  in  Puh/ord  v.  Bicharda,  1  W.  E.  295,  22 
L.  J  Ch.  559,  at  p.  562,  pertinent  to  this  qaestion, 
but  I  need  not  cite  it  at  length. 

It  was  pressed  upon  us  in  argument  that,  if  we 
upheld  the  verdict  and  judgment  given  against  Isaac 
Gk>rdon  in  this  case,  no  moneylender  hereafter  would 
be  able  to  txade  excepting  in  his  own  name,  and  that 
this  would  bp  most  detrimental  and  uDJnst  to  the 
community.  But  this  is  not  so,  and  in  deciding 
this  case  I  decide  nothing  of  the  kind,  for  I  would 
point  out  that  amougst  moneylenders,  as  in  other 
ranks  of  bfe,  there  are  many  given  to  fair  dealing 
and  others  given  to  the  most  rapacious  tyranny 
known  to  mankind,  and,  if  a  moneylender  of  the 
first  kind  honestly  trades  in  an  assumed  name,  that 
is  one  case,  and  clearly  not  this  case,  but,  if  a  money- 
lender of  the  second  class  secretes  his  own  name  and 
uses  another  name  for  the  express  purposeof  fraudulently 
iudacing  a  man  to  trade  with  him  and  to  get  that 
man  into  his  dutches,  that  is  altogether  another  and 
a  different  case,  and  the  two  are  entirely  distinct. 
The  defendant  in  this  case  is  a  gentleman  who  in  the 
month  of  August,  1898,  was  desirous  of  borrowing 
£100,  and  the  following  advertisement  attracted  his 
attention :  '*  Money  promptly  and  privately  advanced 
in  sums  of  £50  to  £50,000  to  nobility  .  .  ,  ladies 
and  gentlemen  ...  on  their  own  promissory 
note  .  .  .  without  any  unnecessary  routine, 
securities,  or  preliminary  fees,  at  about  one- tenth  of 
the  interest  charged  elsewhere.  The  strictest  privacy 
guaranteed,  and  those  in  need  of  financial  accommo- 
dation without  any  of  the  objectionable  features  of 
the  ordinary  loan  office  are  cordially  invited  to  apply 
to  me  personally  or  by  letter."  (Signed)  **  George 
James  Addison,  3,  HoUes-street,  Cuvendish-Bqaare." 

A  passage  from  Pothier's  Trait  e  des  Obligations, 
section  19,  cited  by  Fry,  J.,  in  Smiih  v.  Wheatcro/t, 
9  Ch.  D.,  p.  230,  in  wluch  case,  however,  the  learned 
judge  expressly  held  that  there  had  been  no 
fraud,  seems  to  me  to  be  important,  supposing 
there  was  no  fraud  applicable  to  the  present 
case,  and  I  will  cite  the  passage.  It  is  this :  '*  Does 
error  in  regard  to  the  person  with  whom  I  contract 
destroy  the  consent  and  annul  the  agreement? 
I  think  that  this  qaestion  ought  to  be  decided  by  a 
distinction.  Whenever  the  consideration  of  the 
person  with  whom  I  am  willing  to  contract  enters  as 
an  element  into  the  contract  which  I  am  willing  to 
make,  error  with  regard  to  the  pcfrsou  destroys  my 
consent  and  consequently  annuls  the  contract.  Ou 
the  contrary,  when  the  consideration  of  the  person 
with  whom  I  thought  I  was  contracting  doas  not 
enter  at  all  into  the  contract,  and  I  should  have  been 
equally  willing  to  make  the  contract  with  any  pet  son 
whatever  as  with  him  with  whom  I  thought  I  was 
contracting,  the  contract  ought  to  stand.*'  Now  the 
advertisement  above-mentioned  points  out  that 
George  James  Addison,  with  whom  the  defendant 
{  thought  he  was  contracting,  was  not  ^a  ordinary  loan 
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offices  were,  and  ihat  he  traded  at  one-tenth  of  the 
interest  charged  elsewhere,  and  this  appears  to  me  to 
afford  evidence  that  with  a  man  trading  as  Addison 
said  he  did  the  defendant  was  willing  to  contract, 
and  that  the  consideration  of  the  person  did  enter 
into  the  contract,  and  npon  this  ground  apart  from 
fraud  the  contract  ought  not  to  stand. 

But  in  this'case  there  is  the  additional  element  why 
the  contract  ought  not  to  stand — ^viz.,  the  undoubted 
fraud  of  Isaac  GK>rdon,  who  is  now  suing  upon  the 
contract  induced  by  his  own  fraud.  I  must  here 
state  who  the  plaintiff  Isaac  Gordon  is,  and,  in  order 
that  there  may  be  no  inaccuracy,  I  will  cite  only  from 
his  own  letters  and  his  own  admissions  as  to  what 
manner  of  man  he  is.  He  describes  himself  in  writing 
when  pressing  the  defendant  as  ''the  extortionate  and 
usurious  moneylender  with  about  a  gross  of  aliases, 
and  that  he  is  the  hottest  and  bitterest  of  creditors." 
He  admits  that  he  is  not  a  British  subject,  but  was 
bom  in  Bussia,  and  has  been  convicted  of  fraud,  and 
has  charged  3,000  per  cent,  interest,  but  would  not 
say  if  he  had  diarged  5,000  per  cent.,  that  he  carried 
on  business  under  six  or  eight  different  aliases  at 
Birmingham,  Bristol,  Bath,  Manchester,  Liverpool, 
Oxford,  London,  and  Leeds.  I  find  in  a  letter  which 
he  wrote  to  the  defendant  that  he  expresses  himself 
thus:  ''I  will  make  it  as  hot  and  as  bitter  as  I 
possibly  can  for  you,  upon  which  you  may  stake  your 
life."  Such  is  the  man  from  his  own  description  and 
admissions,  and  no  wonder  that  such  was  the  odium 
into  which  he  had  got  in  the  public  eye  as  a  lender  of 
money  that  he  found  it  necessary  to  give  instructions 
to  his  clerks  when  dealing  with  his  customers,  "  which 
instructions  were  to  be  strictly  observed  and  rigorously 
carried  out,"  which  amongst  other  things  contained  as 
follows :  ''  (4)  The  great^t  care  must  be  taken  that 
they  (the  customers;  should  not  be  able  to  smell  a  rat 
or  to  let  them  (the  customers)  in  any  way  whatever 
get  any  wiser  or  lead  them  to  think  that  the  different 
names  they  are  dealing  with  are  one  and  the  same 
person,  or  it  is  simply  ruin."  Can  more  cogent 
evidence  exist  of  the  plaintiff's  own  view  as  to  the 
materiality  of  the  suppression  of  his  identity  when 
inducing  customers  to  enter  into  contracts  ?  The 
defendant  stated,  and  the  jury  believed  him,  that  if 
he  had  known  that  Addison  was  Gordon  he  would 
not  have  answered  his  advertisement  or  signed  the 
promissory  note,  and  that  he  would  have  done  any- 
thing rather  than  go  to  Gordon ;  that  he  had  known 
of  Gordon  from  what  he  had  read  and  that  he  believed 
the  advertisement  of  Addison  was  one  by  a  person  of 
that  name.  I  have  not  the  slightest  doubt  that  the 
findings  of  the  jury  on  the  questions  left  to  them 
upon  this  part  of  the  case  were  absolutely  accurate 
and  should  be  upheld. 

It  was  then  argpied  for  the  plaintiff  that,  even 
if  so,  the  defenduit,  when  he  found  out  that  the 
person  who  was  pressing  him  for  payment  of  £150 
was  Isaac  Gordon,  did  not  repuduite  the  note  in 
time,  for  he  did  not  do  so  until  the  6th  of  January, 
1899,  whereas  he  had  found  out  that  Isaac  Gordon 
was  the  man  upon  the  20th  of  December,  1898. 
In  my  judgment,  when  a  ]person  is  defrauded  into 
making  a  contract  under  which  he  takes  a  benefit,  he 
has  upon  discovering  the  fraud  the  right  to  dect 
whether  he  will  continue  to  treat  the  contract  as  bind- 
ing or  will  disaffirm  it.  To  cite  from  the  judgment  of 
the  Exchequer  Chamber  in  Clough  v.  London  and 
North'Westem  Bailway  Co.,  L.  E.  7  Ex..  at  p.  35,  "  In 
such  cases  the  question  is,  has  the  person  on  whom 
the  fraud  was  practised  elected  not  to  avoid  the 
contract;  or  has  he  elected  to  avoid  it;  or  has  he 
made  no  election?"  Upon  the  18th  of  December, 
1898,  before  the  defendant  had  fouod  out  that 
it  was  Isaac  Gordon  who  was  pressing  him  upon  his 


promissory  note,  given  in  favour  of  Addison,  he  made 
an  offer  to  Addison  to  pay  the  £150  by  instalments. 
This  was  answered  by  a  letter  of  the  19th  of  Decem- 
ber in  the  name  of  Addison,   which  contains  the 
passage :  *'  I  hope  to  teach  you  and  let  ^ou  know  that 
the  usurer  whom  you  are  dealing  with  m  the  present 
instance  is  one  of  the  hottest  creditors  you  have  ever 
had,  and  take  it  from  me,  Mr.  Street,  that  before  you 
will  get  out  of  your  obligation  to  me  you  will  find  it  a 
bitter  task  and  a  very  hara  job,  and  on  account  of  your 
letter  of  this  morning  I  will  make  it  as  hot  and  as 
bitter  as  I  possibly  can  for  you,  upon  which  yon  may 
stake  your  life.    The  next  you  will  hear  from  me 
will  be    a    writ    and   bailiffs,   then   bankruptcy    if 
necessary."    This  letter  being  apparentljr  typical  of 
Isaac  Gordon,  the  defendant  obtained  information 
that  it  was  his,  and  upon  the  next  day  the  defendant 
wrote  charging  Addison  with  being  *'  the  notorious 
Gordon,"  and  stating  **  you've  had  your  offer,  and  as 
you  won't  take  it  you'll  only  have  yourself  to  thank 
when  you  get  nothing,"  and  suggesting  some  arrange- 
ment in  the  matter.    On  the  28th  of  December,  1898, 
Isaac  Gordon  for  the  first  time  wrote  to  the  defendant 
disclosing  his  identity  and  suggesting  some  amicable 
arrangement,  and    he    issued   a   writ   against    the 
defendant;    and    on   the   next   day,    the   29th    of 
December,  the  defendant  wrote  to  Gordon  statang 
that  he  had  sent  his  writ  on  to  Mr.  Jekyll,   his 
solicitor,  and  asking  Gordon  in  the  future  to  write  to 
him.    On  the  next  day  Gordon  wrote  a  most  abusive 
letter  to  the  defendant,   which  forms  one    of    the 
subject-matters  of  the  counterclaim  for  Ubel  in  thia 
action,  which  was  answered  by  the  defendant  on  the 
1st  of   January,  1899,  and   on  the  6th  of  January 
Mr.  Jekyll  wrote    to  the    plaintiff's  solicitor,  Mr. 
Davis,  stating  clearly  how  the  defendant  had  been 
defrauded  into  accepting  the  loan,  and  stating  that 
he  had  no  desire  to  avoid  pajnnent  of  the  money 
borrowed  at  a  reasonable  rate  of  interest,  and  that  he 
was  therefore  willing  to  repay  the  £100  advanced, 
together  with  £10  for  interest;  and  he  added,  "If 
this  offer  is  not  accepted  we  shaU  defend  the  action." 
I  cannot  find  upon  the  facts  of  this  case  that  the 
defendant  elected  not  to  avoid  the  contract ;  but,  on 
the  contrary,  he  clearly  elected  to  avoid  it  on  the  6th 
of  January,  1899.    The  Exchequer  Chamber  in  Clough 
V.  London  and  North-Weatern  Railway  Co,  held  that 
though  lapse  of  time  without  rescinding  will  f  nmiah 
evidence  that  the  person  defrauded  has  determined  to 
affirm  the  contract,  and  when  the  lapse  of  time  is 
great  it  probably  would  in  practice  be  treated  as 
conclusive  evidence  to  show  that  he  has  so  deter- 
mined, yet,  as   Mellor,  J.,   said  in  delivering   the 
judgment  of  the  court,  ''  We  cannot  see  any  principle 
and  we  are  not  aware  of  any  authority  for  saying 
that  the  mere  fact  that  one  who  is  a  party  to  the 
fraud  has  issued  a  writ  and  commenced  an  action 
before  the  rescission  is  such  a  change  of  position 
(of  the  defrauding  party)  as  would   preclude    the 
defrauded   party   from   exercising    his   election    to 
rescind,  nor  do  we  see   the   pinciple  or  disooTor 
the  authority  for  saying  that  it  is  necessary  that 
there   should   be   a   declaration   of    his    intentiovi 
to  rescind    prior  to   plea."      Under   his    plea    the 
defendant  paid  into  court  £100,  together  with  £10  for 
interest.   In  my  opinion,  considering  what  was  taking 
place,  the  lapse  of  time  between  the  20th  of  Deoember, 
1898,  or  possibly  the  28th  of  December,  when  Gordon 
first  disclosed  his  identity,  and  the  6th  of  January,  1899, 
is  not  such  as  to  lead  to  the  conclusion  that  the 
defendant  had  elected  not  to  avoid  the  contract,  bnt 
on  the  contrary  he  has  elected  to  avoid  it,  and  the 
jury,  in  my  opinion,  were  well  warranted  in  answer- 
ing the  fourfh  question  as  they  did,  and  there  is  good 
evidence  to  support  it. 
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GOBDOK  V.  StBBST.— WOOLFB  V.  De  B&AAM. 


Court  of  Afpsal. 


I  now  come  to  the  oonnterclaim  for  libel  coxitatned 
in  the  letters  of  the  19th  of  December,  1898,  and  the 
31st  of  Deoember,  1898.  The  first  letter  contains  the 
expression,  ''  I  am  pretty  well  used  to  gentlemen  of 
yonr  sort,  and  I  bnow,  and  only  too  well,  how  to 
treat  them."  In  the  letter  of  the  31st  of  Beoember 
the  plaintiff  writes  to  the  defendant :  '*  Yonr  letter  may 
do  yery  well  elsewhere,  but  not  for  the  extortionate 
and  nsurions  moneylender  with  a  gross  of  aliases,  who 
is  pretty  well  used  to  gentlemen  of  your  sort  and  their 
bouncing  ways,  and  who  knows,  and  only  too  well, 
how  to  treat  them.  You  may  depend  upon  it  that 
you  will  get  the  bailiffs  and  be  made  banknipt  as  soon 
as  ever  possible  ...  as  I  hope  to  teach  you  and 
let  you  see  that  the  many-aliased  Isaac  Gordon  is 
the  hottest  and  one  of  the  most  bitterest  creditors 

Sa  have  ever  had.  You  can  abuse  as  much  as  you 
;e,  as  I  treat  your  epistles  as  though  they  came 
from  an  impecunious  dog,  and  hope  to  have  you 
through  the  bankruptcy  court,  as  well  as  your  wife, 
who  is  equally  liable  to  me  and  has  separate  estate  in 
her  own  right.  So  first  wait  and  see  what  the  many- 
aliased  Isaac  Gordon  can  and  will  do  for  you."  It  is 
not  said  that  these  letters  do  not  constitute  libels,  and 
that  they  do  not  carry  some  at  any  rate  of  the 
innuendo  alleged  by  the  defendant,  but  it  is  said,  first, 
that  there  is  no  evidence  of  publication,  and,  secondly, 
that  the  damages  given — vis.,  £400,  were  excessive. 
There  is  dear  evidence  of  publication  as  to  the  second 
and  more  important  letter,  for  the  plaintiff  admits 
that  it  was  copied  by  one  of  his  clerks.  As  regards 
the  first  evidence  I  think  there  was  also  evidence  of 
publication,  but  it  is  not  really  material  to  discuss  this 
point  for  the  second  letter  is  the  real  libel.  I  know 
of  no  rule  which  is  applicable  when  the  court  is  asked 
to  say  that  damages  m  libel  assessed  by  a  jury  are 
excessive,  which  has  any  application  to  this  case.  It 
is  said  that  the  jury  have  taken  into  consideration, 
when  awarding  tiie  damages,  the  infamous  character 
of  the  plaintiff  prior  to  the  publication  of  the  libels, 
but  this  ceitainly  is  not  prov^,  and,  on  the  contrary, 
the  insolent  and  vindictive  conduct  of  the  writings  of 
the  plaintiff,  going  no  further  back  than  the  19th  of 
December,  1898,  are  ample  justification  to  the  jury  in 
awarding  to  the  defendant  on  the  counterclaim  £400. 
The  argument  that  the  defendant  had  lost  nothing  by 
the  libels,  and  that  the  clerk's  reading  the  letters  of 
Gordon  could  ^not  damage  the  defendant,  are  of  no 
avail,  for  those  are  not  considerations  upon  which 
damages  for  libel  are  assessed,  and  the  points  taken 
are  no  ground  for  holding  that  the  cbmages  are 
excessive.  In  my  judgment  the  verdict  and  judg- 
ment must  stand,  and  the  appeal  must  be  dismissed 
with  costs. 

BiOBY,  L.  J.,  agrees  in  this  judgment. 

Yattohan  Williams,  L.J.— I  agree.  I  only  wish 
to  add  that  the  case  of  MoorhouM  v.  Woolft^  46  L.  T. 
Bep.  374,  30  W.  B.  Dig.  51,  shows  that  the  issue  of 
the  advertisement  by  the  plaintiff  made  the  mis- 
representation contamed  in  it  material  to  the  in- 
ducement to  the  contract  entitling  the  defendant  to 
repudiate  it. 

Appeal  diamiwed. 

Solicitor  for  the  plaintiff,  D,  Davis, 

Solicitors  for  the  defendant,  Jekyll  <k  Oreen. 
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Nov.  30. 


From  Q.  B.  Div. 
(A.  L.  Smith,  Collins,  and 
Yaughan  Williams,  L. JJ. 

WooLFE  V.  Db  Braam.  (a.) 

Practice — Mode  of  trial — Trial  with  jury — Leave  to 
defend  given  without  any  cotidition  or  directum  as  to 
mode  of  trial — Bight  of  defendant  to  trial  with  jury 
— i2.  8,  a,  1883,  ord.  14,  rr,  6,  8;  ord.  36,  r.  6. 

Where  on  a  summone  under  order  14  an  order  hae 
been  made  giving  the  defendant  leave  to  defend  without 
any  condition  or  direction  ae  to  mode  of  trial,  the  judge 
at  chambers  cannot  on  a  subsequent  summons  deprive  the 
defendant  of  his  right  under  ord,  36,  r.  6,  to  have  the 
adion  tried  vfith  a  jury. 

Appeal  by  the  defendant  from  the  refusal  of 
Lawrance,  J.,  to  order  that  the  action  should  be  tried 
with  a  jury. 

The  action  was  brought  to  recover  money  lent  with 
interest.  The  plaintiff  having  taken  out  a  summons 
under  order  14,  the  master  gave  the  defendant  un- 
conditional leave  to  defend,  and  ordered  that  the 
action  should  be  tried  by  the  official  referee.  On 
appeal  Lawrance,  J.,  varied  the  mastei^'s  order  by 
directing  that  the  action  should  be  put  into  the  Short 
Cause  iQst.  Subsequently  a  summons  was  taken  out 
for  directions,  and  at  the  hearing  before  the  master 
the  defendant  asked  that  the  action  might  be  tried 
with  a  jury.  The  master  referred  the  matter  to 
Lawrance,  J.,  who  refused  to  make  an  order  for  trial 
with  a  jury. 

The  defendant  appealed. 

Foote^  Q.Ci  and  Scarlett,  for  the  defendant. — The 
learned  judge  said  that,  as  the  action  had  been  put 
into  the  Short  Cause  list,  it  could  not  be  tried  with 
a  jury.  But  it  is  common  practice  for  actions  in  the 
Short  Cause  List  to  be  tried  with  a  jury.  By  ord.  36, 
r.  6,  any  party  has  a  right  to  a  trial  with  a  jury  in 
anv  cause  or  matter  other  than  those  specified  in 
rules  3,  4,  and  5.  In  this  case  the  learned  judge  had 
no  jurisdiction  to  refuse  an  order  for  trial  with  a  jury. 

Ht^o  Young,  Q,0,,  and  Lowenthal,  for  the  plaintiff. 
— ^The  learned  judge  had  jurisdiction  to  order  that 
this  action  should  be  tried  without  a  jury.  By  ord. 
14,  r.  6,  leave  to  defend  may  be  given  imconditionally, 
or  subject  to  such  terms  as  to  giving  security  or  time 
or  mode  of  trial  or  otherwise  as  the  judge  may  think 
fit. 

A.  L.  Smith,  L.J. — I  think  this  appeal  must  be 
allowed.  I  am  not  satisfied  that  the  learned  judge, 
in  the  exercise  of  his  discretion,  came  to  the  con- 
clusion that  this  case  was  one  whidi  ought  not  to  be 
tried  with  a  jury.  At  any  rate  he  did  not  make  it  a 
term  of  his  order  eiving  the  defendant  leave  to  defend 
that  the  trial  should  be  without  a  jury.  If  the  learned 
judge  meant  to  hold  that  cases  in  the  Short  Cause  list 
coma  not  be  tried  with  a  jury,  I  thiak  he  was  wrong. 
In  my  opinion  the  defendant  has  a  right,  under 
ord.  36,  r.  6,  to  require  a  trial  with  a  jury,  and  we 
ought  to  order  that  the  case  shall  be  tried  with  a  jury. 

Collins.  L.J. — The  order  giving  the  defendant 
leave  to  defend  did  not  contain  a  condition  that  the 
action  should  be  tried  without  a  jury.  That  being  so, 
in  my  opinion  the  learned  judge  had  no  jurisdiction 
on  a  subsequent  summons  to  deprive  the  defendant  of 
the  right  given  to  him  by  ord.  36,  r.  6,  of  having  the 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Banister- 
at-Law. 
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action  tried  with  a  jury.  I  do  not  think  that  the 
learned  judge  meant  thiftt  actions  pat  into  the  Short 
Oaose  Idst  could  not  be  tried  with  a  jury. 

Vauqhan  Williams,  L. J.  —  It  was  open  to 
Lawrance,  J.,  on  the  summons  under  order  14  to 
make  any  condition  he  thought  proper  to  his  order 
giving  leave  to  defend,  but  he  made  no  conditions. 
It  was  open  to  him  under  rule  8  (a)  of  order  14  to 
give  directions  as  to  the  mode  of  trial ;  he  might  have 
ordered  the  action  to  be  tried  without  a  jury.  But 
he  could  only  do  so  at  that  time  and  by  that  order. 
He  gave  no  such  directions.  The  defendant  then  had 
a  right  under  ord.  36,  r.  6,  to  a  trial  with  a  jury.  It 
was  not  open  to  the  learned  judge  on  a  subsequent 
summons  to  deprive  him  of  that  right. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Isidore  Goldman, 

Solicitor  for  the  defendant,  G,  J,  Fowler, 


Nov.  3,  18. 


From  Q,  B.  Div.  ^ 

(Lord  Bussell  of  KUlowen,  C.J.,  y 

and  A.  L.  Smith  ( 

and  Yaughan  Williams,  L. JJ.)  J 

Ellis  {Appellant)  v,  Oambbbwell  Assbssicbnt 
Committbb  [Beepondenta).  (a.) 

Bating — Metropolis — Quinquennial  vcUtuition — Altera- 
turn  in  value  —  Provisional  and  supplemental 
valuation— VahuxHon  {Metropolis)  Act,  1869  (32  Jk  33 
Vict,  c,  67),  M.  43,  46,  47. 

Section  43  of  the  Metropolis  {Valuation)  Act,  1869, 
enctcts  that  the  valuation  list  as  approved  by  the  assess- 
ment committee  shall  last  /or  five  years  subject  to  any 
supplemmtal  or  provisional  list  as  provided  by  sections 
46  and  47. 

Held,  that  to  justify  the  insertion  of  hereditaments  in 
the  supplemental  and  provisional  lists  on  the  ground  of 
an  aliBTotion  in  value,  the  alteration  must  be  such  that 
if  the  fact  relied  on  as  constituting  the  valuation  had 
been  present  at  the  time  of  the  original  valuation,  it 
could  properly  have  been  taken  into  consideration  in 
arriving  at  the  assessment ;  that  the  fact  constituting  the 
aJteratUm  in  value  should  affect  the  hereditament  in 
question  in  particular ;  that  a  general  rise  in  values 
Ufould  not  be  a  fact  constituting  such  an  alteration ;  and 
that  the  onus  of  proving  that  the  cause  of  the  alteration 
in  value  is  one  which  does  not  affect  all  classes  is  on  those 
who  make  the  supplemental  or  provisional  list. 

Appeal  from  the  Divisional  Oourt  (Lawrance  and 
Ghannell,  JJ.)  upon  a  case  stated  by  the  London 
Quarter  Sessions  upon  an  appeal  against  the  supple- 
mental valuation  list  for  the  parish  of  Oamberwell  for 
the  year  1897. 

The  facts  were  as  follows:  The  appellant 
had  been  since  October,  1896,  the  occupier  of  a 
public- house  known  as  the  '*  Adam  and  Eve,"  High- 
street,  Peckham,  in  the  parish  of  Oamberwell.  At  the 
quinquennial  valuation  in  1895  the  gross  and  rateable 
values  of  the  public-house  were  fixed  at  £485  and 
£405  respeotiveiv,  which  values  were  duly  entered  in 
the  quinquennial  valuation  list  made  in  that  year. 

By  a  provisional  list  made  in  December,  1896,  the 
assessment  of  the  public-house  was  increased  by  the 
overseers  to  £600  gross  and  £500  rateable  value,  and 
objection  was  made  by  the  appellant  to  the  increased 
assessment  on  the  ground  that  the  said  public-house 
had  not  in  the  course  of  the  year  in  which  the  provi- 
sional list  was  made  increased  in  value  by  the  addition 

(a.)  Reported  by  F,  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


thereto  or  erection  thereon  of  any  building,  nor  had 
there  been  any  increase  of  value  from  any  cause  within 
the  meaning  of  section  47  of  the  Valuation  (Metro- 
polis Act)  Act,  1869.  At  the  hearing  of  the  objection 
the  assessment  committee  endeavoured  to  get  from  the 
appellant  information  as  to  the  premium  g^ven  by  him 
for  the  lease  of  the  public-house.  This  information 
the  appellant  refused  to  give,  and  the  assessment 
committee,  after  hearing  the  objection  and  viewing 
the  public-house,  reduc^  the  assessment  to  £575 
gross  and  £485  rateable  value. 

In  the  supplemental  valuation  list  made  in  1897 
the  appellant's  public-house  was  again  valued  and 
assessed  at  £575  gross  and  £485  rateable  value.  The 
appellant  objected  to  the  valuation,  and,  on  appearing 
before  the  assessment  committee,  contended  {inter  alia) 
(1)  that  the  public-house  had  been  improperly 
included  in  the  provisional  list  and  therefore  ought 
not  to  be  included  in  the  supplemental  list,  and  that 
it  was  therein  too  highly  rated;  (2)  that  no 
alteration  in  the  value  of  the  public-house  had  taken 
place  during  the  twelve  months  preceding  the  making 
of  the  supplemental  list  within  the  meaning  of 
section  46,  sub-section  1,  of  the  Valuation  (Metropolis) 
Act,  1869;  (3)  that  the  overseers  were  not  in  law 
entitled  to  consider,  or  in  any  way  to  act  on  any  sum 
of  money  paid  or  supposed  to  have  been  paid,  for  the 
public-house  either  since  the  date  of  the  valuation 
list  in  force  at  the  time  of  the  making  of  the 
provisional  list  or  at  all. 

The  assessment  committee,  after  hearing  the 
objections,  refused  to  give  tiie  appellant  any  relief, 
and  he  appealed  to  the  London  Quarter  Sessions. 

At  the  hearing  of  the  appeal  counsel  for  the 
appellant  objectea  to  any  questions  being  asked  or 
any  evidence  being  given  about  the  premium  paid  by 
the  appellant.  The  court,  however,  overruled  the 
objection,  and  the  fact  was  elicited  by  the  respondents 
on  cross-examination  that  the  appellant  had  paid 
£16,400  as  the  consideration  for  his  lease.  No 
evidence  was  given  as  to  the  precise  amount  of  the 
premium  paid  in  1895  or  any  time  previously,  but  it 
was  admitted  by  one  of  the  appellant's  witnesses  that 
assuming  the  valuation  appearing  in  the  quinquennial 
list  made  in  1895  to  have  been  calculated  according  to 
the  method  usually  adopted  in  the  parish  of  Oamber- 
well the  valuation  must  have  Men  based  on  a 
supposed  payment  of  a  premium  of  about  £6,400, 
The  assessment  committee,  however,  at  the  time  of 
the  revision  of  the  quinquennial  valuation  list  did  not 
in  fact  know  the  precise  amount  of  the  premium 
which  had  been  paid  by  the  then  occupier.  Evidence 
was  given  by  a  valuer  on  behalf  of  the  respondents 
that  there  had  been  since  the  date  of  the  quinquennial 
valuation  list  a  general  appreciation  of  licensed 
premises  throughout  the  metix>poli8,  and  that,  in  his 
opinion,  the  annued  value  of  the  said  public-house  had 
between  April  and  October,  1896,  increased  by 
about  £100.  It  was,  however,  admitted  that  there 
had  h&sa  no  structural  alteration  to  the  public-house. 
No  evidence  was  given  of  any  circumstances  specially 
affecting  the  annual  value  of  the  public-house. 

The  respondents  contended  that  they  were  not  bound 
to  give  any  such  evidence,  but  that  it  was  enough 
for  them  to  show  that  the  value  had  in  fact  increased. 
It  was  further  admitted  that  no  public- houses  had 
been  placed  in  the  provisional  or  supplemental  lists 
except  such  as  had  in  fact  been  sold  since  the  date  of 
the  quinquennial  valuation  thereof,  although  public- 
houses  in  the  neighbourhood  had  generally  increased 
in  vsdue.  For  the  assessment  committee  it  was 
contended  that  it  was  not  necessary  that  there  should 
be  a  structural  alteration  of  the  rated  premises  in 
order  to  warrant  their  insertion  in  a  supplemental 
list;    that  the  facts  mentioned  as  to  the  premium 
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giyen  for  the  lease  of  the  public-house  were  eyidence 
of  an  alteration  in  matters  stated  in  the  quinquennial 
-valuation  list  during  the  twelve  months  preceding 
the  making  of  the  supplemental  list  under  section  46 
of  the  Valuation  (Metropolis)  Act,  1869;  and  that 
the  payment  of  such  premium  showed  that  there  had 
been  such  a  material  and  unforeseen  alteration  of  the 
▼alue  of  the  public-house  as  to  warrant  its  insertion 
in  the  supplemental  list. 

For  the  appellant  it  was  contended  that  the  facts 
above  mentioned  were  not  in  law  any  evidence  of  an 
alteration  within  the  meaning  of  section  46,  sub- 
section 1,  of  the  Valuation  (Metropolis)  Act,  1869, 
and  that  all  evidence  as  to  the  amount  of  premium 
paid  by  the  appellant  for  the  public-house  in  October, 
1896,  was  irrelevant  and  inadmissible,  and  that  the 
amount  of  such  premium  in  the  absence  of  any 
evidence,  save  as  hereinbefore  stated  as  to  the 
premiums  previously  paid,  would  not  afford  any 
indication  of  any  alteration  in  the  value  of  the 
public-house. 

The  court  of  quarter  sessions  gave  judgment  in  the 
following  terms  :  "  We  find  that  although  there  had 
been  no  structural  alteration  in  the  appellant's 
premises  between  1896  and  April,  1897,  there  had 
been  alteration  in  value  in  these  premises  by  way  of 
increase  in  that  period.  The  appellant  has  failed  to 
establish  in  our  opinion  that  the  alteration  in  gross 
and  rateable  values  made  by  the  assessment  com- 
mittee in  the  supplemental  list  is  in  excess  of  the 
actual  increased  value  within  the  statutory  period, 
and  we  confirm  the  alteration  of  the  list  made  by  the 
assessment  oonmdttee  with  costs."  The  values  in  the 
supplemental  lists  were,  therefore,  ordered  to  remain 
as  assessed  by  the  assessment  committee. 

The  questions  for  the  opinion  of  the  court  were :  (1) 
Whether  the  alteration  in  value  which  took  place 
daring  the  twelve  months  preceding  the  making  of 
the  supplemental  valuation  list  was  in  law  an  altera- 
tion within  the  meaning  of  section  46,  sub-section  1, 
of  the  Valuation  (Metropolis)  Act,  1869 ;  (2)  whether 
the  smonnt  of  premium  paid  by  the  appellant  in 
October,  1896,  for  the  said  premises  ought  to  have 
been  reoeived  in  evidence ;  (3)  whether  the  amount  of 
such  premium  was  in  law  any  evidence  of  an  alteration 
witiiin  the  meaning  of  that  sub-section.  If  the  court 
should  answer  all  the  foregoing  questions  in  the 
affirmative  the  order  of  sessions  was  to  be  affirmed, 
and  if  the  court  should  answer  all  or  any  of  the 
qneations  in  the  negative  the  order  of  sessions  was  to 
be  quashed  and  the  gross  and  rateable  values  of  the 
public-house  were  to  be  reduced  to  £485  and  £405 
respectively,  or  the  premises  were  to  be  struck  out  of 
the  valuation  list,  or  the  court  was  to  make  such  other 
or  farther  order  as  to  the  court  should  seem  fit.  The 
Divisional  Court  answered  the  questions  in  the 
affirmative,  and  affirmed  the  order  of  quarter  sessions. 
The  Valuation  (Metropolis)  Act,  1869  (32  &  33 
Vict,  c  67),  8.  43  :  The  valuation  list  as  approved  by 
the  aaaessment  committee  .  .  .  shedl  come  into 
force  at  the  beginning  of  the  year  (commencing  on 
the  6ih  of  April)  succeeding  that  in  which  it  is  made, 
and  shall  last  for  five  years,  subject  to  any  alterations 
that  may  be  made  by  any  supplemental  or  provisional 
list  as  hereinafter  mentioned. 

Section  46 :  Every  valuation  list  shall  be  revised  in 
manner  directed  by  this  Act,  and  such  revision  in 
every  period  of  five  years  .  .  .  shall  be  conducted 
as  follows :  (1)  In  each  of  the  first  four  years  of  such 
period  a  supplemental  list  shall,  if  necessary,  be  made 
out  in  the  same  form  as  the  valuation  list,  and  shall 
show  all  the  alterations  which  have  taken  place  during 
the  preceding  twelve  months  in  any  of  the  matters 
stated  in  the  valuation  list,  but  shall  contain  only  the 
hereditaments  affected  by  such  alterations.     If  no 


alteration  has  taken  place  which  makes  a  supplemental 
list  necessary,  the  overseers  shall  send  a  certificate  to 
that  effect  to  the  assessment  committee  in  place  of 
such  list,  which  certificate  may  be  in  the  form  con- 
tained in  the  second  scher^ule  to  this  Act. 

Section  47  provides  that  *'  if  in  the  course  of  any 
year  the  value  of  any  hereditament  is  increased  bj  the 
addition  thereto  or  erection  thereon  of  any  building  or 
is  from  any  cause  increased  or  reduced  in  value,"  the 
provisions  contained  in  that  section  as  to  making  a 
provisional  list  shall  take  effect. 

Littler,  Q.C,  Page,  Q,C,,  and  IF.  Rmaell,  for  the 
appellants. 

Macmorran,  Q.C,  and  Ryde,  for  the  respondents. 

Cur.  adv*  vult, 

Nov.  18.— VAuaHAN  Williams,  L.J.,  read  the 
judgment  of  the  Court  as  follows :  Section  43  of  the 
Valuation  (Metropolis)  Act,  1869,  which,  as  the 
preamble  states,  was  passed  to  secure  uniformity  in 
the  assessment  of  rateable  property  in  the  metropolis, 
provides  that  the  valuation  list  shall  last  for  five  years 
*<  subject  to  any  alterations  that  may  be  made  by  any 
supplemental  or  provisional  list  as  hereinafter  men* 
tioned."  Now,  alteration  is  provided  for  in  section 
46  and  section  47.  The  former  provides  for  supple- 
mental valuation,  the  latter  for  provisional  valuation. 
Supplemental  valuation  takes  place  at  the  end  of  each 
year.  The  old  list  is  then  to  be  supplemented  by 
making  a  new  list  of  all  the  alterations  which  have 
taken  place  within  the  last  twelve  months.  If  there 
are  no  such  alterations  which  make  a  supplemental  list 
necessary  in  any  of  the  matters  in  the  valuation  list 
(which,  of  course,  includes  gross  and  rateable  value)  the 
overseers  are  to  send  to  the  assessment  committee  a 
certificate  to  that  effect.  Provisional  valuation  deals 
with  the  alteration  by  increase  or  decrease  in  value  of 
a  particular  hereditament  "  from  any  cause  "  during 
the  twelve  months.  The  provisional  valuation  takes 
effect  immediately  and  remains  in  force  till  the  making 
of  the  supplemental  or  other  valuation  list  at  the  end 
of  the  year.  The  alterations  in  the  supplemental  list 
seem  to  be  the  confirmed  provisional  valuations.  It 
seems  to  follow  that  whether  one  is  dealing  with  the 
supplemental  list  or  with  the  provisional  list  the 
question  whether  there  has  been  such  an  alteration  in 
the  value  of  the  premises  as  to  justify  an  alteration 
in  the  valuation  seems  to  be  the  same  in  either  case.  . 
Now  what  are  the  conditions  of  such  an  alteration  P 
It  seems  to  us  they  are  these  :  (1)  The  alteration  in 
value  must  be  such  that,  if  the  fact  relied  on  as  con- 
stituting the  alteration  had  been  present  at  the  time 
of  the  original  valuation,  it  could  properly  have  been 
taken  into  consideration  in  arriving  at  the  assess- 
ment; (2)  that  the  fact  constituting  the  alteration 
in  value  should  affect  the  hereditament  in  question 
in  particular.  We  do  not  think  that  a  general  rise  in 
values  would  be  a  fact  constituting  such  an  altera- 
tion. This,  it  seems  to  us,  would  be  inconsistent 
with  the  expressed  intention  of  the  Act  that  the 
valuation  list  should  remain  in  force  for  five  years. 
Moreover,  we  do  not  think  that  the  mere  proof  of  a 
rise  in  value  of  a  class  of  hereditaments  including 
the  one  sought  to  be  dealt  with  by  the  provisional  or 
supplemental  valuation  would  of  itself  justify  a  new 
valuation  under  sections  46  and  47,  because  such  a  rise 
in  no  way  negatives  a  general  rise  in  the  values  of 
hereditaments  of  all  classes.  After  all,  the  rise  in  the 
value  of  licensed  houses  generally  depends  on  a  general 
cause,  such  as  prosperous  times,  which  give  the  nuiss 
of  the  people  more  money  to  spend  in  the  luxuries  of 
life,  whether  drink,  or  bread,  or  meat,  or  clothing,  or 
sight-seeing,  or  houses,  or  anything  else.  The  licensed 
victualler  will  obtain  a  better  price  if  he  sells  his 
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pnUio-hoiue ;  the  batcher  or  the  baker  will  obtain  a 
better  price  if  he  sells  his  business.  Theatres  and 
music-halls  will  be  easy  to  sell.  Houses  and  leases  will 
command  good  prices  to  let  and  to  sell.  All  this  flows 
from  one  cause,  the  prosperity  of  the  people.  We  do 
not  thiuk  sections  46  and  47  apply  in  such  a  case  to 
any  class  of  hereditaments  increased  in  value  as  a 
class  by  a  cause  afFecting  all  classes,  such  as 
general  prosperity.  The  fact,  however,  that  the 
increase  in  value  affects  a  class  as  a  whole  will 
not  exclude  the  increase  from  the  operation  of 
these  sections,  provided  it  is  shown  that  the  increase 
of  value  arises  from  some  cause  affecting  merely 
the  dass,  and  not  from  the  cause  of  general 
prosperity  affecting  all  classes  of  the  community 
— e.y.,  if  the  taste  for  cycling  makes  factories 
which  are  conveniently  situated  for  this  manufacture 
command  higher  prices  to  sell  or  to  let,  this  is  a  cause 
affecting  a  dass — viz.,  premises  suitable  for  cyde 
manufacturing  which  go  np  in  value  by  reason  of  a 
new  fashionaUe  taste;  but  the  cause  is  independent 
of  the  general  prosperity  of  the  community,  and  such 
an  increase  in  value  would  justify  an  alteration  under 
sections  46  and  47  during  the  currency  of  tiie  quin- 
quennial period  of  the  assessment.  The  same  would 
be  true  if  war  sent  up  the  value  of  premises  licensed 
for  the  purpose  of  carrying  on  the  manufacture  of 
gunpowder,  the  cause  of  increase  of  value  being  inde- 
pendent of  general  prosperity.  But  in  each  case  it  is 
for  those  who  alter  the  assessment  to  prove  the  nature 
and  cause  of  the  alteration  in  value.  It  is  easy  to  do 
this  where  the  increase  of  value  arises  from  some  local 
cause  affecting  a  dass  or  some  hereditaments  in  a 
dass — for  instance,  when  the  building  of  a  bridge 
sends  up  the  value  of  the  houses  of  a  street  thus  made 
more  accessible,  or  the  removal  of  a  cul-de-sac  makes 
the  houses  in  a  street  of  shops  more  valuable  from  an 
increased  traffic  through  the  street,  or  the  houses  in  a 
residential  street  less  valuable  from  the  increase  of 
noise.  Betterment  or  depredation  of  such  a  character 
affecting  all  or  some  of  the  houses  in  a  street  is  clearly 
within  sections  46  and  47,  and  the  cause  of  the  increase 
in  value  is  easy  of  proof.  The  proof  is  more  difficult 
where  the  cause  of  the  increase  in  value  is  not  a  local 
physical  cause,  but  in  our  judgment  the  onus  of 
proving  that  the  cause  of  the  alteration  in  the  value 
of  the  hereditament  in  the  preceding  twdve  months 
is  a  cause  which  does  not  aMeot  fdl  dasses  is  dearly 
on  those  who  seek  to  have  a  provisional  or  supple- 
mental list  made. 

These  being  the  conditions  for  the  application  of 
sections  46  and  47,  let  us  see  how  far  the  facts  stated 
in  the  special  case  show  that  there  has  been  within  the 
twdve  months  an  alteration  in  the  value  of  tiiis 
public-house.  Two  sorts  of  alterations  are  idleged. 
First,  a  witness  says  in  his  opinion  the  value  of  the 
particular  public-house  increased  by  £100  a  year  in 
the  twelve  months  in  question,  and  he  attributes  this  to 
the  rise  in  value  of  licensed  houses  throughout  the 
metropolis.  For  the  reasons  which  we  have  given  we 
do  not  think  that  the  onus  on  those  who  seek  to  say 
that  there  has  been  an  alteration  in  value  within  the 
meaning  of  these  sections  is  satisfied  by  proof  of 
a  rise  in  value  which  is  consistent  with  a  general  rise 
resulting  from  general  prosperity.  Secondly,  it  is 
said  that  the  fact  that  this  public-house  has  just  been 
sold  for  £16,400  is  evidence  of  an  alteration  in  value 
within  the  twdve  months.  We  think  not.  It  may 
be  that  £16,400  was  the  very  sum  the  vendor  paid  on 
going  into  possession  in  or  prior  to  1895.  It  is  said 
not  so,  because  in  such  a  case  the  valuation  in  1895 
would  have  been  higher  than  it  in  fact  was.  That, 
however,  depends  upon  how  much  of  that  £16,400  the 
assessment  committee  apportioned  to  personal  good- 
will or  other  matters  not  affidcting  the  letting  value 


of  the  public-house :  see  Bradford-on^Avon  AsteMment 
Gommittee  v.  TFAife,  [1898]  2  Q.  B.  630,  47  W.  B.  Dig. 
148. 

The  questions  at  the  end  of  the  special  case  we 
answer  as  follows :  The  answer  to  question  1  is  No ; 
there  is  nothing  in  the  facts  stated  in  the  case  nor  in 
the  evidence  stated  to  have  been  adduced  suffident  to 
justify  the  conclusion  that  the  alteration  which  took 
place  during  the  twelvemonths  preceding  the  making 
of  the  supplemental  list  was  in  law  an  alteration 
within  the  meaning  of  section  46.  It  is  quite  oon- 
sistent  with  such  facts  and  evidence  that  the  alteratioa 
in  vslue  resulted  from  general  prosperity.  The 
answer  to  question  2  is  Yes,  and  to  question  3  No ; 
for  although  evidence  of  the  amount  of  the  premium 
is  admissible,  the  amount  of  the  premium  was  not  in 
law  any  evidence  of  an  alteration  within  seotion  46, 
imless  some  evidence  was  given  of  the  premiam 
previoudy  paid  beyond  that  which  appears  by  the 
case  to  have  been  given. 

Appeal  allowed. 

Solidtors  for  the  appdlant,  Maitlanda,  Peckham, 
&  Go. 
Solidtors  for  the  respondents,  Marsden  ds  Son» 


Oct  31. 


From  Q.  B.  Div.  \ 

(Lord  Bussdl  of  Killowen,  O.J.,  I 

and  A.  L.  Smith  and  Yaughan  ( 

Williams,  L.JJ.)  ; 

Styles  (Sueyeyob  of  Taxes)  v.  The  Society  of 

THE  Middle  Temple,  (a.) 

Ifdand  revenue — Inhabited  house  duty — HcUl — Library 
— Liability  to  be  aaeeseed — 48  Oeo.  3,  c.  55,  Schedule 
B.,  r.  5-^Houee  Tax  Ad,  1851  (14  &  15  VieL  c, 
36),  a,  1. 

The  dining-haU  and  offices  of  the  Middle  TempU, 
which  are  used  and  occupied  during  the  daytime  only,  in 
which  no  one  sleeps  or  resides,  and  which  have  no  eom- 
munioation  with  any  premises  in  which  anyone  sleeps 
or  resides,  are  liable  to  inhabited  house  duty,  as  coming 
within  the  words  "  haU  or  office  "  in  rule  5  of  Schedule 
B.  of  48  Geo.  3,  c.  55  ;  but  the  library  is  not  a  *'  haU  " 
within  the  meaning  of  that  rtde,  and  is  not  liahle  to 
inhabited  house  duty. 

Judgment  of  Wills  and  Bruce,  JJ.  (47  W.  R.  388), 
affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Gout 
(WiUs  and  Bruce,  J«f.)  on  a  case  stated  by  the  Com- 
missioners for  the  Genera]  Purposes  of  the  Income 
Tax  Acts  for  the  Division  of  the  Middle  Temple  in  the 
Oounty  of  Middlesex,  47  W.  B.  383. 

The  treasurer  of  the  Middle  Temple  appealed  to  the 
commissioners  against  an  assessment  for  inhabited 
house  duty  of  £1,150  (duty  £43  28.  6d.)  made  on  the 
hall  and  offices  of  the  Midole  Temple,  and  also  aspainst 
an  assessment  for  inhabited  house  duty  of  £4907duty 
£18  7s.  6d.)  made  on  the  library  of  the  Middle 
Temple  for  the  year  ending  the  5th  of  April,  1898. 

The  Middle  Temple  h^  and  offices  oonsist  of  a 
dining-hall  and  kitchen  for  the  use  of  the  members  of 
the  inn,  with  i^e  usual  offices,  rooms  for  the  use  of 
the  tresisurer  and  benchers,  and  two  rooms  fitted  np 
and  used  as  lecture-rooms  for  law  students. 

The  premises  are  used  and  occupied  during  the  day- 
time omy,  and  are  dosed  and  locked  at  night.  No 
one  deeps  or  reddes  on  the  premises,  and  they  are  not 
used  or  furnished  as  a  dwelling-house  or  provided 


(a.)  Beported  by  F.  G.  Buokbb,  Bsq.,  Barrister^ 
at-Law. 
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High  Coitbt. 


Lady  Batsman  t;.  Fabbb  Ain>  Othxiis. 


High  Ooubt. 


with  any  sleepiDg  aooommodation,  nor  do  they  oom- 
mimicate  in  any  way  with  any  apartments  or  premises 
whioh  are  used  as  a  dwelling-house.  A  fireman  takes 
eharge  of  the  premises  when  they  are  dosed  at  night. 

The  lihrazy  is  a  separate  hnilding,  some  distance 
from  the  hall  and  offices,  and  is  used  during  the  day- 
time hy  the  members  of  the  inn.  A  librarian  and 
porters  attend  during  the  day,  but  at  night  the 
premises  are  always  closed  and  the  doors  kept  looked, 
and  no  one  remains  in  the  premises  or  in  any  room  or 
building  with  whidh  it  has  any  communication. 

The  commissioners  were  of  opinion  that  neither  the 
hall  and  offices  nor  the  libruy  were  assessable  to 
inhabited  house  duty. 

The  surre^or  of  taxes  appealed  to  the  Queen's 
Bench  Division,  and  the  Divisional  Oourt  held  that 
the  hall  and  oBoea  were  liable  to  inhabited  house 
duty  as  coming  within  the  words  "  hall  or  office  "  in 
rule  5  of  Schedule  B.  of  48  Qeo.  3,  c.  55,  but  that  the 
library  was  not  a  '<  hall"  within  the  meaning  of  that 
rule,  and  was  not  liable  to  inhabited  house  duty. 

The  Society  of  the  Middle  Temple  appealed. 

The  arguments  are  set  out  in  the  report  of  the 
proceedings  before  the  Divisional  Oourt,  47  W.  B.  383. 

Balfour  Browne,  Q.G,^  and  J,  E.  BanJces,  for  the 
Society  of  the  Middle  Temple. 

Sir  £,  E.  Webskr,  A,G,,  and  Danckwerta,  for  the 
Grown. 

The  Coubt  (Lord  Bt788Ell  of  Killowen,  O.J., 
and  A.  L.  Smith  and  Vauqhak  Williams,  L.JJ.) 
diamissedthe  appeal. 

Appeal  dismissed. 

Solicitors  for  the  sodety,  Parkt  NeUon,  A  Co. 

Solicitor  for  the  Grown,  The  Solicitor  of  Inland 
Revenue. 


SiSt  QtOUtt  Of  3|U0ttC(. 


Ghan.  Div.    i 
Kekewich,  J.  ] 


Nov.  29. 


I4ADY  Batkman  V,  Fabeb  aud  Others,  (a.) 

SetUemeni — Construction  —  Meaning  of  "income** — 
Tithea—Bent'Chargea  under  the  Improvement  of  Land 
Ad,  1864(27<fe  28  Vict.  c.  lUy-Voluntary  ahaU- 
menis  to  tenants — Unlet  property — Personal  occupation 
of  unlet  property. 

In  calculating  the  amount  of  ** income"  as  the  word 
is  used  in  a  popular  sense,  derivable  from  landed  estates 
for  any  partiadar  year,  it  is  right  to  deduct  from  the 
gross  receipts  sums  payable  by  way  of  tithe  and  of  rent- 
charges  under  the  Improvement  of  Land  Act,  1864,  and 
also  suck  voluntary  abatements  of  rent  to  tenants  as  are 
fairly  necessitated  by  the  circumstances  of  the  case.  The 
owner  of  the  "  income "  is  not  to  be  credited  with  rent 
for  any  part  of  the  property  which  happens  to  be  unlet 
during  the  particular  year,  nor  is  he  to  be  credited  with 
rent  even  for  personal  occupation  of  the  same. 

Adjqnjmed  summons. 

Thia  summons  raised  a  question  as  to  the  construc- 
tion which  a  oourt  of  justice  will  put  upon  the  word 
"  income  "  in  the  absoice  of  indications  m  the  context 
to  fix  it  with  a  particular  meaning.  The  hearing  of 
the  action  out  of  which  the  summons  arose  has 
already  been  reported. 

By  an  indenture  dated  the  26th  of  June,  1867,  and 

(a.)  Beported  by  J.  E.  Mobbis,  Esq.,  Barrister- 
at-Law. 


made  between  Lord  Bateman  of  the  one  part  and  Sir 
E.  G.  Kerrison  and  B.  EUice  of  the  other  part,  after 
certain  recitals  from  which  it  appeared  that  Sir  E.  G. 
Kerrison  and  B.  Ellice  had  agreed  to  lend  Lord 
Bateman  the  sum  of  £11,430  on  the  condition  {iwter 
alia)  that  the  provision  thereinafter  appearing  should 
be  made  for  Lady  Bateman,  Lord  Bateman  in  con- 
sideration of  ihe  said  loan  conveyed  to  Sir  E.  G. 
Kerrison  and  B.  EUice  his  life  interest  in  certain  free- 
hold estates  upon  trust  as  a  security  for  the  due 
performance  by  him  of  certain  covenants  relating  to 
the  loan,  and  subject  thereto  upon  further  trust  to 
pay  the  rents  and  profits  of  the  said  estates  to  Lady 
Bateman  for  the  term  of  her  life.  The  deed, 
however,  contained  a  proviso  that  if  at  any  time 
Lady  Bateman  should  "succeed  to  an  income  in 
her  own  right  of  £8,000  or  more  per  annum  for 
her  separate  use,  then,  and  in  such  case,  the 
trust  '*  thereinbefore  mentioned  on  her  behalf  should 
"absolutely  cease  and  determine."  After  such 
determination  of  such  trust  the  property  was  to  be 
held  in  trust  for  Lord  Bateman.  The  latter  subse- 
quently mortgaged  his  interest  in  the  estates  to  one 
Andrew  Montagu,  who  died  on  the  8th  of  October, 
1895,  leaving  the  defendant  G.  D.  Faber  as  his  sole 
executor  and  residuary  legatee. 

Sir  E.  G.  Kerrison  died  in  1886,  and  on  his  death 
Lady  Bateman  became  entitled  to  a  life  interest  in 
certain  properties  in  Norfolk,  Suffolk,  and  Middlesex. 
A  question  having  arisen  as  to  whether  Lady 
Bateman  after  her  succession  to  these  estates  had  not 
become  entitled  to  an  income  of  £8,000  or  more  per 
annum,  the  present  action  was  commenced  by  her 
against  G.  D.  Faber  and  others,  claiming  {inter  alia) 
a  declaration  that  she  had  not  at  any  time  since  the 
execution  of  the  indenture  of  1867  succeeded  to  an 
"income"  in  her  own  right  of  £8,000  or  more  per 
annum.  On  the  trial  of  the  action  before  Kekewich, 
J.,  on  the  24th  of  June,  1897,  it  was  ordered  that  an 
inquiry  should  be  held  in  chambers  as  to  whether  the 
plaintiff  had  at  any  time  since  the  3 1st  of  December, 
1885,  succeeded  to  an  "income"  of  £8,000  a  year, 
and  the  further  consideration  of  the  action  was 
reserved.  An  inquiry  having  been  held  in  chambers, 
the  master  ultimately  found  that  in  no  year  subsequent 
to  the  said  31st  of  December,  1885,  had  Lady 
Bateman's  income  from  the  Kerrison  estates  exceeded 
the  sum  of  £8,000.  He  found,  however,  that  her 
income  from  the  said  estates  in  the  year  1886-7,  had 
amounted  to  £7, 75012s.  The  defendants  thereupon 
issued  a  summons  to  vary  the  masters'  certificate  on 
certain  points  which  suciffiently  appear  from  the 
arguments  of  their  counsel. 

Benshaw,  Q.C,  Svnnfen  Eady,  Q.C.,  and  Brabant, 
for  the  defendants.  —  The  master  has  calculated 
this  lady's  "income"  on  a  wrong  conception  of 
the  meaning  of  the  term.  "  Income "  does  not 
mean  the  actual  net  amount  of  money  that 
comes  into  anyone's  hands  for  actual  spending 
purposes,  but  everything  that  comes  into  the 
recipient's  hands  after  the  deduction  of  paramount 
payments.  Other  payments — e.g.,  rates  and  taxes — 
must  not  be  deducted:  Beg,  v.  Commissioners  of 
Southampton,  18,  W.  B.  1171,  L.  E.  4  H.  L.  449,  per 
Lord  Bramwell,  at  p.  472 :  "  <  Income '  is  that  which 
comes  in,  not  that  which  comes  in  less  on  outgoing  " ; 
per  Lord  Ghelmsf  ord  at  p.  483 :  "  It  appears  to  me  that 
the  word  '  income '  here  means  the  total  amountof  the 
rates  and  duties  receivable  by  the  commissioners, 
without  regard  to  any  outgoings  to  which  it  might  be 
subject " ;  Lawless  v.  SulUvan,  29  W.  E.  917,  6  App. 
Gas.  373.  Now  as  to  the  facts.  A  single  year— t.e., 
the  11th  of  October,  1886,  to  the  11th  of  October, 
1887,  has  been  agreed  on  by  the  parties  for  taking 
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the  account.  The  master  finds  that  the  lady's 
"income"  for  that  year  amounted  to  £7,750  12s, 

(1)  He  has  allowed  a  dedaotion  of  £1,284  ISs.  2d.  for 
tithes.  This  ought  not  to  be  allowed.  Tithes  are 
neither  a  charge  on  the  inheritance  {Bailey  ▼.  Badham, 
33  W.  B.  770,  30  Ch.  D.  84)  nor  a  personal  liabUity 
on  the  owner :  (rriffinhoo/  v.  Danbriz,  3  W.  K.  60 ; 
6  &  7  Will.  4,  c.  61,  8.  67.  Tithes,  therefore,  are 
payable  out  of  **  income  "  after  it  has  been  ascertained. 

(2)  We  object  to  the  deduction  of  £342  48.  8d.  and 
two  other  sums  for  rent-charges.  These  rent- 
charges  arbe  under  the  Land  Improvement  Act, 
1864.  Part  of  each  must  be  attributed  to  capital, 
and  part  to  interest.  Only  the  part  attributable 
to  interest  ought  to  be  deducted  from   **  income." 

(3)  We  object  also  to  the  deduction  of  voluntary 
allowances  or  abatements  to  tenants.  Where  there  is 
a  fixed  rent,  a  voluntary  allowance,  however  wise  or 
prudent,  ought  not  to  be  deducted.  (4)  The  master 
again  has  only  taken  account  of  actual  receipts, 
irrespective  of  rents  that  ought  to  have  been  received. 
Thus  in  the  case  of  Oakley  Park  the  property  was  let 
from  the  11th  of  October,  1886,  to  the  lat  of  March, 
1887  (when  the  tenancy  expired),  for  £600  a  year. 
The  amount  allowed  by  the  master  is  £250.  But  (a) 
Lady  Bateman  ought  to  be  credited  with  the  value  of 
the  propertv  for  the  whole  year ;  and  {b)  £600  is  in 
itself  an  inadequate  rent.  The  value  on  the  succession 
duty  account  is  £1,000  a  year.  (5)  Nothing  has  been 
credited  to  Lady  Bateman  for  the  personal  occupation 
of  Broome  Hall.  A  fair  occupation  rent  ought  to  be 
credited.  Whether  the  house  could  or  could  not  be 
otherwise  let  ought  not  to  be  taken  into  consideration. 
(6)  As  to  copyhold  fines.  The  figure  actually  allowed 
is  the  receipt  for  this  particular  year.  A  fdir  value 
would  be  for  eleven  years. 

Warrington,  Q,C,,  and  Beaumont,  for  the  plaintiff. — 
The  master  has  allowed  us  no  outgoings  except  tithes 
— no  land  tax,  repairs,  &c.  Nothing  has  been 
allowed  for  agency  and  estate  ofiice.  The  defendants 
are  driven  to  substitute  '* rental"  or  "annusd 
value"  for  what  the  deed  says — t.e.,  "income." 
(1)  It  w  true  that  tithes  are  not  a  charge  on  the 
heritage,  but  on  the  produce  of  the  estate.  Suppose, 
however,  that  Lady  Bateman  were  in  occupation,  and 
not  merely  the  landlady.  She  would  then  have  had 
to  pay  the  tithe  before  she  could  be  said  to  have 
enjoyed  the  income.  It  is  the  same  when  the  pro- 
perty is  let  to  tenants.  Tithes,  therefore,  are  as 
properly  allowable  as  a  rent-charge.  (2)  The  whole 
of  the  rent-charges  under  the  Land  Improvement 
Act,  1864,  must  he  allowed,  for  the  parts  that  repre- 
sent capital  are  as  much  a  charge  on  the  produce  of 
the  estate  as  the  parts  that  represent  interest.  (3)  It 
is  not  suggested  that  the  voluntary  abatements  were 
not  made  in  the  bond  fide  management  of  the  estate. 
Many  in  pursuance  of  agreements  with  tenants ;  some 
were  in  fact  by  old  custom,  some  by  way  of  correcting 
a  mistake.  All  have  been  necessary  for  the  good  of 
the  estate.  We  ought  to  call  them,  not  voluntary 
allowances,  but  necessary  deductions.  (4)  As  to 
Oakley  Park,  the  plaintiff  made  no  profit,  but  a  loss. 
Bat  the  point  involves  also  a  question  of  principle. 
Can  a  tenant  for  life  be  said  to  be  in  receipt  of  income 
when  the  property  is  unlet?  No;  the  property 
is  a  burden.  To  credit  the  plaintiff  with 'rent 
under  such  circumstances  we  must  *  change 
"income"  into  "annual  value."  " Income "  means 
what  is  actually  received,  not  what  in  better  times 
might  be  received.  (5)  Broome  Hall.  The  evidence 
shows  that  the  plaintiff  tried  to  let  it,  and  lived  there 
only  to  save  the  expense  of  a  careti^er.  She  ought 
not  to  be  charged  anything.  (6)  As  to  copyhold 
finf  8,  we  must  take  the  actual  amount  received  during 


this  particular  year.     It  has  been  agreed  to  exdade 
averages  all  round,  and  they  must  be  excluded  here. 

lienshaw,  Q.C\,  in  reply. — As  to  the  parts  of  the 
property  which  were  unlet ;  suppose  the  whole  estate 
were  "in  hand."  Would  the  plaintiff  then  have  no 
income  ?  As  touching  Broome  Hall,  she  received  a 
benefit  from  residence. 

Eekewich,  J. — I  have  to  reduce  to  a  concrete 
sense  a  phrase  which  has  unhappily  crept  into  this 
settlement.  [His  lordship  read  the  proviso.]  Now 
it  has  been  suggested  in  argument  that  "income" 
means  "  estate."  It  would  not  be  difficult  to  distin- 
guish between  the  two,  but  I  do  not  propose  to 
attempt  it.  I  have  to  deal  with  the  phrase  "  succeed 
to  an  income  iu  her  own  right  of  £8,000  or  more  per 
annum,"  and  I  must  decline  to  construe  it  by  im- 
porting other  words.  Now  I  have  to  regard  the 
whole  of  the  circumstances  under  which  this  proviso 
is  found  in  the  deed.  It  is  intended  to  make  provision 
for  this  lady.  She  was  intended  to  have  the  income  of 
certain  property  subject  to  a  certain  proviso.  Subject 
to  that  proviso  the  trustees  were  to  pay  all  the  annual 
and  other  outgoings,  and  hand  her  over  the  surplus. 
Then,  knowing  that,  we  are  almost  bound  to  come  to 
the  proviso  with  the  preconceived  notion  that  the 
second  income,  which  is  to  cause  her  to  lose  the  first, 
is  to  be  of  the  same  class  as  the  first.  Now  what  is 
the  popular  meaning  of  income?  I  must  not  take 
income  to  mean  the  actual  amount  of  money  that 
remains  in  hand  after  a  landlord  has  done  his  duty  to 
the  estate.  To  do  one*s  duty  to  an  estate,  especially  a 
rural  estate,  would  involve  a  number  of  items  of 
expenditure  which  would  certainly  be  called  volun- 
tary. But,  per  contra,  I  must  ascertain  as  nearly  as 
possible  not  merely  what  passes  through  this  lady's 
banking  account,  but  what  passes  through  it  for  her 
benefit ;  allowing  for  fair,  not  generous,  expenditure. 
The  fairest  test  would  be  to  take  an  average  for  several 
years.  We  should  not  take  the  proceeds  of  a  single 
year's  practice  in  attempting  to  estimate  the  annual 
income  of  an  eminent  physician  or  an  eminent 
Queen's  Counsel.  We  should  take  an  average. 
Here,  however,  a  single  year  has  been  fixed  on  by 
agreement  of  the  parties — a  year,  no  doubt,  which  is 
best  for  the  purposes  of  the  defendants — but  the 
parties  all  alike  must  stand  or  fall  by  it.  I  am  pre- 
cluded from  taking  an  average.  Now  I  must  go  into 
a  few  detuls.  (1)  As  to  tithes.  It  is  said  quite 
truly  that  these  are  not  a  charge  on  the  land— that 
they  are  not  recoverable  from  the  landowner  personally 
— ^and  it  is  said,  therefore,  that  they  ought  not  to  b« 
deducted  from  the  gross  income.  Without  denying 
the  theory,  I  feel  that  to  all  intents  and  purposes  they 
have  to  be  paid  by  reason  of  the  ownership  of  the 
land.  No  landowner  can  be  said  to  enjoy  an  income 
of  £8,000  per  annum  when  what  he  really  has  is 
£8,000  less  a  certain  amount  of  tithe.  (2)  As  to 
rent-charges  under  the  Improvement  of  Land  Act, 
1864,  it  cannot  be  doubted  that  the  part  attributed 
to  capital,  not  less  than  the  part  attributable  to 
interest,  is  to  be  deducted  in  calculating  "income." 
(3)  As  to  voluntary  abatements ;  there  is  no  suggestion 
of  any  want  of  straightforwardness  on  the  part  of 
Lady  Bateman.  If  a  noble  duke  chooses  to  make  a  re- 
bateof  30  per  cent.,  when  his  neighbours  who  are  owneis 
of  the  same  kind  of  land,  make  a  rebate  of  only  Id 
per  cent.,  that  is  au  act  of  pure  bounty.  Such  an 
abatement  could  not  be  allowed;  but  there  is  no 
suggestion  of  such  here.  Here,  according  to  the 
evidence,  all  were  made  by  previous  agreemf  nt,  or  in 
order  to  retain  tenants,  or  possibly  to  do  what  was 
being  done  by  people  all  round.  (4)  As  to  Oakley 
Park ;  why  is  Lady  Bateman  to  be  credited  with  rent 
for  it  Y    She  got  no  rent  for  half  the  year,  and  the 
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master  bad  to  look  at  that  year  alone.  (5)  As  to 
Broome  Hall ;  Lady  Bateman  has  oocapied  it  herself, 
but  that  does  not  make  it  income.  Non  constat  that 
sheoonld  have  let  it,  even  though  she  had  had  to 
pay  rent  for  another  house.  (6)  As  to  copyhold  fines. 
The  parties  have  agreed  to  take  the  accounts  on  the 
basis  of  a  single  year,  and  they  must  abide  by  their 
agreement  here.  All  this  being  so,  I  see  no  reason 
to  disturb  the  master^s  findiog.  The  defendants  have, 
accordingly,  failed  to  estabush  that  Lady  Bateman 
has  **  succeeded  to  an  income  of  £8,000  or  more  per 
annum." 

JudgmeTtt/or  the  plainiiff. 

Solicitors,   Greenfield  ik  Crackmdl ;  G.  F.  Hudion, 
Matthews,  A  Co. 


Chan.  Div.    1 
Kekewich,  J.  J 


Nov.  13,  14. 


HsYL-DiA  V,  Edmunds,  (a.) 

Secrti   process — Co-owners — Right    to    use  invention — 
Injandion, 

Each  co-owner  of  a  secret  proctss  or  invention  may,  in 
tke  absetice  of  contract,  use  the  knowledge  which  he 
possesses  witfiout  the  consent  of  the  other  co-owners. 

G.  E.  Heyl-Dia,  the  plaintiff  in  this  action,  was  the 
ioventor  of  a  secret  process  for  the  purpose  of  re- 
corerin^  from  waste  indiarubber  commercial  india- 
rubber,  which  process  he  had  communicated  to  the 
defeodants  in  the  action,  H.  Edmunds,  J.  E.  Baxter, 
sad  G.  B.  Samuelson,  under  certain  agreements  into 
which  they  had  entered.  Disputes  haying  arisen 
between  the  parties  as  to  their  respective  rights  in 
the  secret  process,  the  plaintiff  brought  .this  action, 
by  hia  statement  of  claim  alleging  that  he  was  the 
sole  proprietor  of  the  secret  process,  and  claiming 
(1)  a  declaration  that  he  was  entitled  solely  to  the 
benefit  of  the  secret  process  or  invention  ;  (2)  an  in- 
junction to  restrain  the  defendants  from  in  any  way 
disdosing  the  particulars  of  the  secret  process; 
(3)  alternatively  that  the  plaintiff  and  defen- 
dants, or  some  of  them,  were  partners  with  re- 
gard to  the  secret  process;  (4)  dissolution  of  the 
parfcoership;  and  (d)  usual  accounts  and  inquiries. 
The  defendants  Edmunds  and  Baxter  denied  that  the 
plaintiff  was  sole  proprietor  of  the  secret  process  and 
alleged  that  they  ana  the  plaintiff  were  joint  owners 
of  the  secret  process  in  one- third  shares  and  that  they, 
equally  with  the  plaintiff,  were  entitled  to  use  the 
aeieret  process.  The  defendant  Samuelson  said  that  he 
had  now  no  interest  in  the  secret  process  and  dis- 
daimed  any  intention  of  using  or  revealing  it 

P.  O.  Lawrence,  Q.C,  and  0.  Z.  Clare,  for  the 
pbmiiffl — If  the  plaintiff  is  not  absolutely  entitled  to 
the  aecret  jHrocess  he  is  partner  with  the  defendants 
Edmunds  and  Baxter  therein.  It  must  be  a  partner- 
ship and  not  a  oo-ownership,  because,  if  it  be  held  to 
be  the  latter,  the  defendants  might  reveal  the  secret 
and  so  destroy  the  value  of  the  asset. 

Warrington,  Q,C.,  and  7?.  F.  Norton  for  the  defend- 
ants Edmunds  and  Baxter. — The  plaintiff  and  these 
defendants  are  co-owners  of  the  secret  process, 
and  as  such  each  can  use  it  for  his  own  benefit 
and  cannot  be  restrained  by  the  other  co-owners. 
An  invention  is  not  a  chattel :  Lindley  on 
Partnership  (6th  ed.),  p.  36 ;  Mathers  v.  Green,  14 
W.  B.  17,  L-  E.  1  Ch.  App.  29 ;  Steers  v.  liogers,  [1893] 

(o.)  Beported  by  C.  C.  Hsnsust,  Esq.,  Barrister- 
at-Law. 


A.  0.  232,   41  W.  B.  Dig.  159;  James  v.  James,  20 
W.  E.  434,  L.  K.  13  Eq.  421. 

Frank  Russell,  for  the  defendant  SamueUon. 

EsKEWiCH,  J.,  after  considering  the  evidence,  held 
that  the  plaintiff  and  the  defendants  Edmunds  and 
Baxter  were  co-owners  of  the  secret  process,  to  one- 
third  of  whidi  i^e  plaintiff  was  entitled,  but  that 
they  were  not  partners  therein,  and  continued:  I 
cannot  give  the  plaintiff  any  reUef  on  the  ground  of 
its  being  a  partnership,  and  beyond  that  really  no 
question  is  raised  by  the  pleadings.  But  it  is 
desirable,  I  think,  that  I  should  say  what,  in  my 
view,  their  rights  are.  It  has  been  argued  on 
behalf  of  the  plaintiff  that  this  is  a  secret  process, 
and  as  regards  a  secret  process  of  this  kind  that  if 
one  of  the  three  owners  may  use  it  without  the  con- 
sent of  the  others  it  will  destroy  the  thing  which  was 
in  their  co-ownership,  and  that  that  cannot  be,  and 
that  therefore  any  one  of  them  is  entitled  to  restrain 
his  co-owners  from  using  it  to  his  detriment.  That  is 
rather  a  strong  doctrine,  but  still  it  requires  some 
consideration,  for  this  being  a  secret  process  the 
result  of  Uie  application  of  the  general  law  of 
co-ownership  might  no  doubt  lead  us  into  some 
difficulties.  Mr.  Warrineton  has  called  my  attention 
to  one  or  two  cases  which  I  think  are  of  mat 
assiBtanoe  to  me.  I  need  not  refer  at  length  to 
Mathers  v.  Green,  because  in  Steers  v.  Rogers  Lord 
Herschell,  in  moving  the  judgment  of  the  House  of 
Lords,  approved  of  the  decision  in  Mathers  v.  Green. 
Although  a  secret  process  is  not  striotlv  analogous  to 

Satent^  process,  because,  of  course,  the  patent  is  a 
isolosure  of  the  invention,  and  you  get  rid  of  the 
secrecy  at  once,  yet  there  is  this  analogy,  and  a  very 
close  analogy.  There  is  no  question  of  any  right  to 
use  the  invention,  that  each  owner  must  have  unless 
restrained  by  contract  or  statute  law.  Now,  if  that  is 
true  as  regards  a  patented  invention,  it  must  be  true 
as  regards  a  secret  invention.  Lord  HerscheU's 
words  in  Steers  v.  Rogers:  "Is  there,  then,  any 
implied  contract  where  two  or  more  persons 
jointly  obtain  letters  patent,  that  no  one  of  them 
shall  use  the  invention  without  the  consent  of 
the  others,  or,  if  he  does,  that  he  shall  use  it 
for  their  joint  benefit  ?  I  can  discover  no  principle 
for  such  a  doctrine."  It  seems  to  me  to  be  applicable 
mutatis  mutafidis  to  the  case  of  a  secret  process,  and 
to  be  directly  in  point.  The  answer  suggested  is  that 
the  right  to  use  this  secret  process  must  oe  treated  as 
a  chatteL  I  observe  in  the  case  of  Steers  v.  Rogers 
the  law  of  oo-ownership  and  partnership  and  chattels 
was  alluded  to,  and  that  the  learned  counsel  quoted 
Lindley  on  Partnership  (dth  ed.),  p.  62,  where  he  says 
that  "  as  a  general  rule  where  one  owner  of  a  chattel 
derives  gain  from  its  use,  he  is,  independently  of  any 
contract,  bound  to  account  to  the  other  owners." 
There  is  nothing  in  the  judgment  of  Lord  Herschell 
to  show  that  that  is  not  p^ectly  true,  but  there  is  a 
great  deal  to  show  that  patent  rights  are  not  chattels, 
and  therefore  I  say  the  right  to  use  this  secret 
process  is  not  a  chattel.  Whether  this  is  strictly  so 
or  not  I  must  leave  to  be  determined  on  another 
occasion  when  the  point  arises.  In  the  6th  edition  of 
lindley  on  Partnership,  p.  36,  the  learned  author 
does  refer  to  a  patent  for  an  invention  as  a  chattel, 
but  he  had  not  before  him  then  the  judgment  in  the 
House  of  Lords,  though  he  had  the  decision  of  the 
Court  of  Appeal  in  Steers  v.  Rogers,  because  the 
decision  of  the  House  of  Lords  had  not  then  been 
given.  Possibly  in  the  next  edition  of  Lindley  on 
Partnership  some  modification  of  the  language  may 
be  introduced.  It  suffices  for  the  preset  purpose 
to  say  that  Lord  Herschell's  language  appears  to  be 
applicable  to  this  case*  and  whether  you  may  properly 
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spe^  of  ft  Beoret  prooeBs  as  being  a  chattel  or  not; 
at  anj  rate,  there  is  nothing  to  prevent  each  oo-owner 
of  this  secret  process  from  usinR  the  knowledge  which 
he  possesses.  I,  therefore,  am  Bound  to  hold  that  the 
plaintiff  is  entitled  to  no  relief  as  against  anv  of  the 
defendants.  There  will  be  ja<^ment  for  the 
defendants  with  costs.  If  the  plaintiff  desires  to 
appeal,  I  think  the  defendants  oaght  not,  pending 
the  appeal,  to  disclose  the  secret  process. 

Solicitors,  W.  J,  &  E.  H,  Tremdkn,  for  W.  Hanchett, 
Manchester ;  FercivcU  G.  Bohinson,  for  Edehton  &  Son, 
Preston. 


Div. ) 
e,  J.  j 


June  28,  29,  1899. 


Chan.  Diy. 
Byrne, 

M08TYN  V.  Atherton.  (a.) 

W€Uer'--Biparian  owners-Bight  to  flow  of  water — Water 
flowing  in  deflned  c7iannel--'Artificial  construction  at 
source  of  spring — Local  authority — Public  well — 
PuUic  Health  Act,  1875  (38  &  39  Vict,  c.  66). 

The  fact  t?iat  the  issuing  point  of  a  spring  7ms  at  some 
remote  period  been  built  round  and  over  in  order  to 
improve  its  issuing  from  the  earth  will  not  Justify  any 
interference  with  the  water  at  its  source,  whereby  its 
natural  flow  will  be  diminished, 

Dudden  v.  Glutton  Union,  I  H,  &  N.  627,  0  W,  B, 
C.  L,  Dig,  24:2,  followed. 

Trial  of  action. 

This  was  an  action  in  which  the  plaintiffs,  the 
owners  of  certain  lands  and  mills  near  Holywell,  in  the 
county  of  Flint,  and  the  lessees  and  occupiers  of  one 
of  the  said  mills,  claimed  an  injunction  to  restrain  tiie 
defendant  from  diverting  or  abstracting  water  from  a 

Sring  known  as  St  Winifred's  Well,  and  from  the 
olywell  stream,  and  from  in  any  way  interfering 
with  the  accustomed  flow  of  water  through  the  lands 
of  the  plaintiffs. 

The  facts  of  the  case  were  as  follow:  There  is 
at  Holywell,  in  the  county  of  Flint,  the  source 
of  an  ancient  stream  which  flowed  into  the  estuary 
of  the  Dee.  The  source  of  the  stream  takes  its  origin 
in  certain  holes  in  the  rock,  whence  the  water  wells 
up  in  large  quantities.  It  is  stated  by  Camden  (see 
Camden  Britannia,  edited  by  Gough,  1790,  pp.  688-693) 
that  the  water  issued  in  his  time  at  such  a  rate  that  a 
mill  was  driven  by  it  near  the  source. 

In  the  earlier  part  of  the  sixteenth  century  a 
building  was  erected  there  by  Margaret  Tudor, 
mother  of  King  Henry  YII.,  to  prote^the  ancient 
shrine  of  St.  Winifred,  a  Welsh  saint,  with  whose 
name  and  legend  the  district  is  associated.  In  the 
middle  of  this  building  there  is  a  polygonal  stone 
structure  built  up  a  few  feet  round  the  spring  and 
above  the  level  of  the  surrounding  floor,  which 
enables  the  water  to  be  temporarily  caught  before  it 
issues  forth.  The  water  travels  tiience  into  a  wdl 
called  the  Lady's  Well,  and  thence  through  a  place 
which  is  now  used  as  a  swimming  bath  it  flows  down 
to  the  sea.  The  water  in  the  well  is  bdieved  to 
possess  medicinal  properties. 

Prior  to  the  Beformation  this  well  was  the  most 
famous  shrine  in  North  Wales,  and  in  the  present  time 
it  is  still  the  scene  of  pUgrimages. 

For  more  than  a  hundred  years  prior  to  the  action 
Sir  Piers  Mostyn  and  his  tenants  had  enjoyed  the  free 
and  uninterrupted  flow  of  water  from  the  well  down 
the  stream. 


(a.)  Beported  by  J.  Akthttb  Pkiob,  Esq.,  Barrister- 
at-Law. 


In  1878  the  Urban  District  Coundl  of  Holywell 
purported  by  indenture  to  grant  to  the  defendant  in 
consideration  of  a  rent  of  £600  per  annum,  so  far  as 
they  had  power  to  do  so  and  without  prejudice  to 
the  commonable  rights,  if  any,  of  the  inhabitants  of 
Holywell,  the  sole  and  exclusive  right  to  abstract  and 
use  water  from  St.  Winifred's  well  for  the  purpose  of 
storing,  making  up  in  casks,  jars,  and  bottles  and 
other  receptacles,  and  treating,  preparing,  and  selling 
the  same,  with  the  right  to  use  certain  existing^  pipes 
tapping  the  well.  Under  the  indenture  the' plaintiff's 
rights  were  to  be  exercised  between  the  hours  of 
midnight  on  Saturday  and  midnight  on  Sunday  in 
each  week,  and  in  the  discretion  of  tSie  council  between 
the  hours  of  6  p.m.  on  every  evening  and  6  a.m. 
every  morning.  The  defendant  submitted  that  the 
source  of  the  water  before  it  came  to  the  surface  in 
the  first  well  was  unknown,  and  that  the  water  did 
not  flow  in  a  defined  channel,  and  that  he  was 
entitled  to  abstract  the  water  before  it  rose  to^  the 
surface  and  became  a  stream.  He  also  submitted 
evidence  as  to  acts  of  ownership  exercised  over  the 
well  and  the  adjacent  land  by  the  local  authorities, 
the  predecessors  in  title  of  the  urban  district  counoiL 

The  effect  of  the  evidence  appears  in  the  judgment 

NeoiUe,  Q,C,,  and  W,  H,  Cozens-Hardy,  for  the 
plaintiffs. — ^Whatever  may  be  the  position  of  the 
Urban  District  Coimoil  of  Holy weU,  wey  cannot  give 
to  the  defendant  anv  right  to  diminish  the  flow  of  the 
water  by  the  lands  of  the  riparian  proprietors: 
Ormerod  v.  Todmorden  Joint-Stock  Mill  Co,,  31  W.  B. 
769,  11  Q.  B.  D.  166.  The  case  of  Chasemore  v. 
Bichards,  7  W.  B.  686,  7  H.  L.  Cas.  349.  only  applies 
in  a  case  when  the  water  has  not  been  flowing  in  a 
defined  channel  before  it  reaches  the  surface :  Dudden 
V.  Cltdtoii  Union,  1  H.  &  N.  627,  6  W.  B.  C.  L.  Dig. 
242  ;  Bunting  v.  Hides,  70  L.  T.  Bep.  466  ;  Blade  v. 
Ballymena^  Township  Commissioners,  17  L.  B.  Ir.  459, 
36  W.  B.  Dig.  216.  The  well  is  a  public  welL  In 
any  case  the  well  is  a  public  one,  and  the  district 
council  do  not  own  the  subsoil.  Any  acts  of  ownership 
which  they  or  their  predecessors  may  have  exercised 
must  be  attributed  to  their  powers  under  the  PaUic 
Health  Acts  of  1848  and  1876 :  Smith  v.  Archibald, 
6  App.  Cas.  489,  28  W.  B.  Dig.  136 ;  Tunbridge  Wells 
Corporation  v.  Baird,  [1896]  App.  Cas.  434,  46  W.  B. 
Dig.  92. 

Butherford,  for  the  defendant.  —  The  district 
council  are  entitled  to  the  subsoil  of  the  well. 
Bat  even  if  they  are  not,  the  plaintiffs  have  as 
riparian  owners  no  right  to  interfere  with  the 
licensee  of  the  council  taking  water  from  a  well. 
There  is  no  evidence  that  the  water  flows  in  a  defined 
channel  underground  before  it  reaches  the  source, 
and  therefore  Chasemore  v.  Bichards  applies.  The 
water  was  caught  in  an  artificial  well,  and  afterwards, 
until  it  reaches  the  Lady's  WeU,  does  not  flow  in  a 
defined  channel.  Therefore  Dudden  v.  Clutton  Union 
does  not  apply  here.  The  authority  that  the  board 
has  taken  up  here  is  an  authority  to  regulate  eveiv- 
thing.  This  right  it,  and  its  predecessors  in  title, 
have  enjoyed  for  thirty  years,  and,  however  obtained, 
it  is  not  a  right  that  can  be  derived  under  the  Public 
Health  Acts. 

Neville,  Q,G.,  in  reply.— Biparian  owners  have  a 
right  to  an  Id  junction  ap;ainst  an  owner  in  fee  simple 
to  restrain  the  obstruction  of  water  at  the  source : 
Dudden  v.  Clutton  Union,  a  case  followed  by  the 
Court  of  Appeal  in  Bunting  v.  Hides,  There  is  no 
distinction  of  the  rights  of  a  riparian  owner  as  against 
the  owner  of  the  stream  or  the  owner  of  the  land. 
The  stream  existed  in  andent  days  and  the  owner  of 
the  land  about  the  source  cannot  alter  rights  by 
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makiBg  an  artificial  construction  at  the  source.  The 
well  is  a  public  one  and  the  board  has  done  nothing 
to  deprive  the  public  of  its  rights. 

Pennant's  History  of  Whiteford    and  Holywell, 
p.  219,  was  also  referred  to. 

Btrne,  J.,  after  stating  the  facts.— There  can  be 
no  doubt  whatever  that  there  has  been  the  flow  of 
a  natural  stream  down  from  St.  Winifred's  well  down 
to  the  sea  for  centuries,  and  there  is  no  doubt  but 
that  apart  from  the  particular  questions  raised  in  this 
action,  the  mill-owners  on  the  stream,  in  fact  all  the 
riparian  owners,  have  had  the  benefit  of  this  natural 
flow,  subject  to  the  legal  right  of  those  above  them  to 
abstract  for  proper  purposes  and  hold  the  water  from 
the  stream,  as  it  flows  past  their  land.    The  defendant 
justified  daims   imder  a  licence  from   the  district 
connoil,  through  which  I  need  not  travel.    And  he 
says  that  as  the  district  coundl  had  a  right  to  do  this, 
so  he  has  also  now  the  right.  A  spring  issues  from  the 
rock  and  the  right  purported  to  be  conferred  on  the 
defendant  is  to  take  the  water  from  the  spring.     Were 
it  not  for  the  stonework  at  tiie  top  of  the  visible 
source  of  the    spring   there    could   be  no  question 
whatever  but  that  this  case  comes  within  the  authority 
of  Dudden  v.   CltUUm   Unicn.      In  that   case  there 
was  water    coming   from   a    spring    to    a   stream, 
where  there  was  a  mill.    The  spring  was  cut  off  at  its 
source  and  the  water  received  mto  a  tank  as  it  rose 
from  the  earth  by  the  license  of  the  owner  of  the  soil 
on  which  the  spring  rose.    There  it  was  held  that  an 
•ction  lay  by  the  mill-owner  against  the  person  so 
obstructing  the  water,  and  the  learned  judges  in  the 
case  point  out  that  there  was  a  natural  sprinff,  the 
water  of  which  had  acquired  a  natural  channel  from 
its  source  to  the  river,  and  they  held  that  persons 
were  not  entitled  to  put  in  tank,  although  it  might 
be  on  their  own  land,  and  so  to  take  water  at  Uie  very 
spring  and  prevent  it  from  going  down,  although  it 
had  not  then  entered  what  mi^t  be  called  the  chumel 
irom  the  top  of  the  spring;  and  that  case  is  a  good 
authority,  and  has  recently  been  recognized  in  Bunting 
T.  Hides.    But  it  is  said  in  the  present  case  that  the 
district  council  have  power  to  do  what  they  have 
done,  because  they  are  in  the  i>osition  of  persons  who 
have  acquired  a  title  by  virtue  of  the  Statute  of  limita- 
tions, this  well  not  having  been  a  well  vested  in  them 
under  statute,  and  they  having   exercised  acts  of 
ownership  up  to  the  establishment  of  a  local  board, 
which  was  some  time  in  1862.     Up  to  a  certain  period 
before  the  district  council's  predecessors  in  title  were 
in  existence,  the  well  appears  to  have  beea  under  the 
management  some  time  of  a  voluntary  committee  of 
the  rateiMiyers  in  the  parish,  by  which  I  mean  the 
parochial  division  of  Holywell.    They  had  managed 
it,  and  had  got  some  subscriptions,  and  employed  a 
caretaker  to  look  after  it.    At  that  time  the  well  was 
accessible  from  the  road  by  steps  leading  down  into 
thia  eocleeiastical  building  where  the  well  was.    The 
local  board  acquired,  1^  means  of  agreements  for 
leases,    from    neighbouring    owners    land    around. 
They    never    did    acquire    the    site    by    virtue   of 
any     lease    or    agreement    for    a     lease,     or     of 
any  tenancy.      They  never  did  acquire  the  actual 
site  of  the  chapel  itself,  or  of  the  land  underneath 
where  the  spring  issues;    but  they  have  exercdsed 
certain  rights   or  they  have  done   certain  acts   in 
respect  of  this  well  from  which  their  counsel,  Mr. 
Batherford,   who  has    argued  the  case  with  great 
ability,   aaks  me  to  infer  that  they  were  claiming 
title  as  treepassers,  as  I  understood  him.    If  this  weu 
were  a  pubhc  well,  the  local  board  acquired  such  rights 
as  th^  have  in  it  under  the  Public  Health' Act  of 
1876  as  being  a  public  welL  They  had  not  previously, 
nor  had  th^  by  virtue  of  what  their  fwedeoessors 


had  done,  nor  of  what  they  themselves  had  done, 
acquired  any  sort  of  statutory  title  as  trespassers 
or  as  simply  excluding  other  persons.  In  my 
opinion  the  whole  of  the  evidence,  so  far  as  it  goes, 
points  to  this  having  been  a  public  well,  and  in 
my  judgment,  so  far  as  the  existing  evidence  before 
me  goes,  I  think  the  true  conclusion  to  come  to  is 
that  this  was  a  public  well  within  the  meaning  of  the 
Public  Health  Act  of  1875.  I  think  that  such  acts  as 
were  done  by  the  local  board  in  reference  to  the 
control  and  management  of  the  well  may  be  fairly 
referred  to  their  view  that  they  were  eotided  under 
the  provisions  of  the  Public  Health  Act  of  1848  to 
take  charge  of  and  to  look  after  public  wells  for  the 
gratuitous  supply  of  public  baths,  and  also  because 
aU  public  weUs  and  works  used  for  the  gratuitous 
supply  of  water  to  the  inhabitants  have  to 
be  continued,  maintained  and  plentifully  supplied 
with  water.  If  they  have  in  some  degree 
exceeded  those  powers,  I  do  not  think  that 
such  excess  in  the  exercise  of  their  powers  has 
been  shown  as  to  lead  me  to  the  conclusion  that 
they  were  acting  in  pursuance  of  a  title  originating  in 
illegality  rather  than  of  a  title  originating  in  legality, 
and  I  think  that  since  1875  the  acts  they  have  done 
have  been  intended  by  them  to  be  done  in  pursuance 
of  the  powers  conferred  upon  them  by  the  Public 
Health  Act  of  1875.  So  that  so  far  as  the  evidence 
before  me  is  concerned  everything  points  to  this 
having  been  a  public  well,  and  being  vested  as  a 
public  well,  and  a  public  wdl  only,  in  the  local  board 
or  district  council. 

It  is  conceded— or  at  least  I  think  it  is  conceded— 
if  not,  the  provisions  of  the  Public  Health  Act  of 
1875  would  not  in  my  opinion  justify  the  local  board 
or  persons  claiming  under  licence  from  them  in  doing 
what  is  proposed  and  authorized  under  this  licence. 
I  think,  therefore,  that  there  is  no  right  on  the  part 
of  the  defendant  under  his  licence  to  abstract  and  use 
water  from  the  spring  in  the  manner  and  for  the  pur- 
poses mentioned  in  tms  licence.  It  has  been  proved 
before  me  that  this  licence  will,  if  it  is  acted  upon, 
especially  if  it  is  acted  upon  in  any  considerable 
degree,  cause  a  sensible  diminution  in  the  flow  of  the 
water ;  and  I  think,  therefore,  that  the  plaintiffs  have 
established  their  right  to  the  injunction  in  question. 
I  ought  to  have  said  this  in  reference  to  the  question 
whether  the  case  of  Dudden  v.  Clutton  Union  applies. 
It  has  been  put  to  me  that  in  this  case  there  was  tiiis 
artificial  erection,  making  in  fact  the  well  as  distin- 
guished from  the  spring,  and  that  therefore  that  was 
not  a  natural  watercourse  direct  from  the  spring  past 
the  lands  of  the  riparian  proprietors  to  the  sea, 
because  it  first  passes  through  this  natural  con- 
struction or  well.  I  do  not  think  that  this  argument 
is  well  founded,  or  is  sufficient  to  distingmsh  this  case 
from  Dudden  v.  Clutton  Union.  This  is  a  spring 
which  issues,  as  I  have  said,  direct  as  a  spring  from 
the  rock.  I  think  the  true  view  to  take  is  that  the 
spring  existed,  and  existed  as  a  spring  coming  direct 
^m  the  land  and  running  on  a  natural  course,  and 
the  fact  that  at  some  remote  date  someone  has  built 
round  and  over  the  issuing  point,  the  source  of  the 
spring,  in  order  to  improve  its  method  of  issuinff 
from  the  earth,  will  not  be  sufficient  to  distinguish 
this  from  the  case  above  dted,  which  holds  that  you 
must  not  at  the  source  of  the  spring  destroy  the 
natural  flow  from  the  spring  all  down  the  natural 
course  of  the  stream.  The  utmost  that  could  be 
said  would  be  this — that  at  some  remote  date  an 
artifidal  course  had  been  made  for  a  small  distance 
from  the  issuing  pomt  of  the  spring.  In  my  opinion 
this  is  not  sufficient  to  justify  the  act  complained  of, 
or  to  destroy  the  rights  which  have  been  acquired  by 
agrarian  owners.    I  grant  the  injunction  with  costs. 
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Judgment  for  the  plaintiff , 

Solicitors,   Slaughter  <fc  Colegrave ;  Wynne,  Holme, 
&  Wynne,  for  F,  J.  LedieA  Co,,  Liverpool. 


Q.  B  Div  I 

(DarUng  and  PhiUimore,  JJ.)    f  ^"^^^  ^7,  1899. 

The    Great    Northern    Railway    Co.    v.    The 
Commissioners  of  Inland  Revenue,  (a.) 

Inland  revenue— Stamp  duty — Releaee  or  renunciation 
on  sale — Compensation  by  railway  company  to  mine 
owners— Stamp  Act,  1891  (54  &  56  Vict.  c.  39), 
Schedule  L—Iiailways  Clausea  Consolidation  Act, 
1845  (8  cfc  9  Vict.  c.  20),  a,  78. 

Mine  owners,  having  received  from  a  railway  company 
compensation  under  section  78  of  the  Railtmiys  Clauses 
Consolidation  Act,  1845,  in  respect  of  coal  which  they 
were  required  to  leave  unworked,  executed  an  instrument 
whereby,  in  addition  to  acknowledging  the  receipt  of  the 
comj)€n8ati4/n  money,  they  agreed  to  leave  the  coal  un-- 
worked,  covenanted  to  do  all  things  necessary  to  vest  tJie 
coal  in  the  railway  company,  and  declared  that  the  sum 
paid  to  them  included  satisfaction  and  compensation  for 
all  claims  which,  but  for  those  presents,  they  might  have 
had  against  the  railway  company  in  respect  of  the  coal. 

Held,  that  the  instrument  was  a  release  of  an  interest 
in  property  within  tJie  meaning  of  Schedule  I,  of  the 
Stamp  Act,  1891,  and  chargeable  with  a  10s,  stamp,  but 
tliot  it  was  not  a  release  or  renunciation  upon  a  sale,  and 
therefore  not  chargeable  with  ad  ytXotem  duty. 

Case  stated  by  the  Inland  Bevenn^  Commissioners. 
On  the  Gth  of  December,  1898,  the  Middleton  Colliery 
Co.  executed  the  following  instrument:  "We  .  .  . 
hereby  acknowledge  to  have  received  from  the  Great 
Northern  Railway  Co.  the  sum  of  £1,099  being  the 
compensation  payable  to  us  under  the  award  dated 
the  7th  of  June,  1898,  for  the  whole  of  the  Middleton 
Little  Seam  of  coal  under  the  Hunslet  branch  of  the 
railway  company,  which  said  coal  was  required  to  be 
left  unworked  by  a  notice  dated  the  16th  day  of 
July,  1897.  .  .  •  And  in  consideration  of  the 
said  payment  of  £1,099  we  hereby  undertake 
and  agree  to  leave  entirely  unworked  the  whole 
of  the  said  coal  .  .  .  and  further  undertake  at 
the  cost  of  the  railway  company  to  do  and  execute  or 
procure  to  be  done  and  executed  all  deeds,  matters, 
and  things  neoeasory  for  vesting  the  same  in  the 
railway  company  whenever  thereunto  by  them 
required.  And  we  further  acknowledge  and  declare 
that  the  said  sum  includes  satisfaction  and  compensa- 
tion for  all  daims  which  but  for  these  presents  wemight 
have  maintained  either  under  the  provisions  of  any 
statute  or  at  law  or  in  equity  against  the  railway 
company  in  respect  of  the  said  coid."  The  document 
was  signed  with  the  common  seal  of  the  company  in 
the  presence  of  two  of  the  directors  and  signed  by 
the  secretary. 

This  instrument  was  submitted  to  the  commissioners 
under  the  provisions  of  section  12  of  the  Stamp  Act, 
1891  (54  &  55  Yict.  c.  39),  for  their  opinion  as  to  the 
stamp  duty  with  which  the  instrument  was  chargeable. 
The  commissioners,  being  of  opinion  that  the  instru- 
ment constituted  a  renunciation  of  a  right  or  interest 
in  property,  assessed  on  it  as  a  conveyance  on  sale,  an 
ad  valorem  duty  of  five  shillings  for  every  £50  upon 
the  sum  of  £1,099  being  the  consideration  therein 
mentioned. 

The  railway  company  appealed. 

((*0  Reported  by  C.  Q.  WiLBRAHAjf ,  E«a..  Barrister- 
at-Law. 


Section  77  of  the  Railways  Clauses  Consolidation 
Act,  1845,  provides  thai  mines  and  minerals  shall  be 
deemed  to  be  excepted  from  the  conveyance  of  lands 
purchased  by  a  railway  company  under  the  provisions 
of  the  Act.  Section  78  provides  as  follows  :  "  If  the 
owner,  lessee,  or  occupier  of  any  mines  or  minerals 
lying  under  any  railway,  or  any  works  connected 
therewith,  or  within  the  prescribed  distance,  or 
where  no  distance  shall  be  prescribed  forty  yards 
therefrom,  be  desirous  of  working  the  same,  such 
owner,  lessee,  or  occupier  shall  give  to  the  company 
notice  in  writing  of  his  inteution  to  do  so  thirty  da^s 
before  the  commencement  of  working ;  and  upon  the 
receipt  of  such  notice  it  shall  be  lawful  for  the 
company  to  cause  such  mines  to  be  inspected  by  any 
person  appointed  by  them  for  the  purpose ;  and  if  it 
appear  to  the  company  that  the  working  of  such 
mines  or  minerals  is  likely  to  damage  the  works  of 
the  railway,  and  if  the  company  be  willing  to  make 
compensation  for  such  mines  or  any  part  thereof  to 
such  owner,  lessee,  or  occupier  thereof,  then  he  shall 
not  work  or  get  the  same ;  and  if  the  company,  and 
such  owner,  lessee,  or  occupier,  do  not  agree  as  to 
the  amount  of  such  compensation,  the  same  shall  be 
settled  as  in  other  oases  of  disputed  compensation." 

C.  A,  Russell,  Q.C,  {Colville  with  him)  for  the  appel- 
lents. — It  is  admitted  that  the  instrument  is  a  "  release 
or  renunciation  of  "  property,  or  of  a  right  or  interest 
in  property  within  the  meaning  of  the  schedule  of  the 
Stiunp  Act,  1891,  and  that  it  is  chargeable  with  a 
stamp  duty  of  ten  shillings.  But  it  is  not  a  release 
or  renunciation  "  upon  a  sale,"  and  is  consequently 
not  chargeable  with  an  ad  valorem  duty.  The  money 
paid  by  the  railway  company  was  not  the  purchase- 
money  of  the  coal,  nor  of  any  right  or  interest  in  it ; 
they  did  not  acquire  the  right  themselves  to  get  the 
coal.  The  money  was  mere  compensation  to  the 
mine  owners  for  the  disability  under  which  they 
became  to  work  the  coal :  see  Errington  v.  Metropolitan 
District  Railway  Co.,  30  W.  R.  663,  19  Ch.  D.  559. 

Sir  R.  Finlay,  8,0.,  and  Danckwerts,  for  the 
Crown. — The  instrument  is  not  only  a  "  release  or 
renunciation,"  but  it  is  also  a  release  or  renunciation 
'*  upon  a  sale."  The  transaction  to  whidi  it  relates 
is  practically  a  purchase  by  the  railway  company  of 
the  coals,  the  mine  owners  releasing  their  right  in  the 
coals  to  them.  That  this  is  the  nature  of  the  trans- 
action is  shown  by  Smith  v.  The  Great  Western  Rail- 
way Co.,  26  W.  R.  130,  3  Ap^.  Cas.  165,  which  lays 
down  that  section  6  and  section  78  of  the  Railways 
Clauses  Consolidation  Act  are  to  be  read  together, 
so  that  provisions  in  section  6  for  the  payment 
by  the  railway  company  of  compensation  for 
**  lands  "  taken  and  usM  by  them  are  to  be  extended 
to  the  **  mines  "  dealt  with  in  section  78.  In  so  far 
as  Errington  v.  Metropolitan  District  Railway  Co., 
which  though  a  later  case  was  only  a  decision  of  the 
Court  of  Appeal,  conflicts  with  this  view,  it  is  bad  law. 
Lord  Esher,  M.R.,  in  lure  Lord  Gerard  and  London 
and  North-Western  Railway  Co.,  43  W.  R.  374,  [1895] 
1  Q.  B.  459,  expresses  the  same  view  as  the  House  of 
Lords ;  he  says  at  p.  465  :  "  The  purpose  for  which 
that  notice  is  to  be  given  is  that  the  company  may 
have  an  opportunity  of  compulsorily  buying  the  coal, 
as  it  seems  to  me,  or,  at  any  rate,  the  right  of 
preventing  him  from  working  it — it  is  not  necessary 
to  determine  which."  The  test  whether  a  release  or 
renunciation  is  upon  a  sale  or  not  is  the  giving  or  not 
of  consideration :  see  Foster  v.  Commissioners  of  Inland 
Revenue,  42  W.  R.  259.  [1894]  1  Q.  B.  516,  and  Great 
Western  Railway  v.  Commissioners  of  Inland  Revenue, 
42  W.  R.  211,  [1894]  1  Q.  B.  607  ;  CoaU  v.  Commu- 
sioners  of  In  la  nd  Reveti  ne,  46  W.  R.  1 ,  [1 897] .  Assam* 
ing,  however,  that  the  transaction  does  not  amount  to 
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a  sale  of  the  coal  or  of  a  right  or  interest  in  the  ooal, 
it  is,  at  any  rate,  the  sale  of  an  easement  of  support. 
[PHiiiLiMOBE,  J. — Is  not  rennneiation  a  Scotch 
term?]  Yes.  In  Bell's  Dictionary  of  the  Law  of  Soot- 
land  it  is  said  in  Scotch  law  to  include  three  things  : 
renunciation  by  an  heir,  renunciation  of  redeemable 
right,  and  renunciation  of  a  lease.  These  transactions 
are,  however,  already  dealt  with  elsewhere  in  the 
Stamp  Act.  Belease  is  defined  in  Comyn's  Digest  as 
being*' when  a  man  quits  or  renoimoes  that  which 
he  before  had."  And,  in  Les  Termes  de  la  Ley,  as 
tbe  "giving  or  discharging  of  the  right  or  action 
which  any  hath  or  daimeth  against  another  or  his 
land." 

Daelino,  J.  (after  reciting  the  facts}.— It  is  con- 
tended on  behalf  of  the  Crown  that  this  instrument 
amounts  to  a  "  release  of  renunciation  of  any  property 
or  of  any  right  or  interest  in  any  property  upon  a  sale." 
I  may  say  that  I  do  not  think  that  this  instrument, 
whatever  it  is,  is  a  "  renunciation."  I  am  inclined  to 
think  that  the  word  renunciation  is  used  in  the  Stamp 
Act  because  the  Act  applies  to  Scotland  as  well  as  to 
England,  and  that  the  term  is  used  with  regard  to 
incidents  of  Scotch  law ;  but  1  do  not  care  to  say 
more  than  that  I  do  not  think  that  this  instrument 
can  properly  be  described  as  a  renunciation. 

Is  it  a  release  upon  a  sale  ?    I  do  not  tliink  it  is. 
I  do  not  think  that  what  was  done  here  amounted  to 
a  sale.     It  is  true  that  the  colliery  company  to  whom 
the  coal  belonged  gave  up  their  right  to  work  it,  but 
I  do  not  think  that  the  property  in  the  coal  passed  to 
the  railway  company.    For  authority  for  that  pro- 
position it  is  sufficient  to  refer  to  the  words  of  Jessel, 
M  B.,  in  ErrinyUm  v.  The  Metropolitan  Dietrict  Rail- 
tony.  He  says  (19  Ch.  D,,  at  p.  669),  referring  to  section 
78  of  the  Bail  ways  Clauses  Act,  as  follows:  "Then 
the  78th  section  provides  for  cases  where  they  do  not 
purchase,  and  then  the  mine  owner  may  work  them 
on  giving  thirty  days'  notice,  unless  the  company 
make  compensation.    That  is  not  a  purchase,  and  it 
does  not  apply  to  mines  which  the  company  may 
purchase  only,    but  applies  to  all  mines  within  a 
certun  distance  of  the  railway,  whether  they  are 
within  the  limit  of  the  land  described  or  not.     It  is 
of  much  wider  application  than  to  the  purchase  of 
mines."    Moreover,  Brett,  L.J.,  giving  judgment  in 
tbe  same  case,  used  these  words  on  p.  575:  "That 
78th  section  applies  at  all  times.    It  not  only  applies 
to  the  working  of  minerals  under  the  land  where 
the    railway    company     are     already     owners    of 
the     surface    of    that    land,    but    to    the    work- 
ing    of     minerals    in    a    man's    own    land    near 
the    railway.      Under  the    78th    section,  after   the 
compensation  has  been  paid  by  the  ndlway  company, 
the  minerals  do  not  belong  to  the  rtulway  company. 
They  continue  to  belong  to  the  landowner.     The 
railway  company  cannot  touch  tiie  minerals.     If  all 
they  hiave  done  is  to  pay  the  compensation  under 
section  78  they  cannot  touch  them.   It  is  true  that  the 
landowner  to  whom  those  very  minerals  belong  can- 
not touch  them,  and  it  is  because  be  cannot  touch 
them  that  compensation  is  given  to   him,  but   the 
property  in  them  remains  in  him." 

Now,  it  has  been  pressed  upon  us  by  the  Solicitor- 
General  that  we  should  not  accept  that  as  a  decision — 
that  these  words  are  mere  obiter  dicta — and  he  relies 
on  Smith  y.  Ortat  JVeatem  Railway  Co.  That  was  a 
case  decided  before  Errington  v.  Metropolitan 
District  Bailway  Co.,  and  it  was  dted  in  that  very 
case;  so  that  it  was  present  to  the  minds  of  the 
members  of  the  court  who  gave  the  decision  which  I 
have  just  read.  I  must  say  that,  giving  the  best 
consideration  I  can  to  the  case  of  Smith  v.  Great 
Western  Eailtoay  Co,,  I  do  not  think  that  it  conflicts 
with  the  words  used  by  Jessel,  M.B.,  and  Brett,  L.J., 


in  Errington  v.  Metropolitan  Dietrict  Railtuay. 
The  words  most  strongly  in  favour  of  the  Solicitor- 
(^eneral's  position  are  to  be  found  in  the  judgment  of 
Lord  Cairns.  Lord  Cairns  reads  the  6th  section  of 
the  Bail  ways  Clauses  Act  and  the  78th  section  toother, 
and  hesays(3  App.  Cas. ,  at  p.  181 ) :  "  My  lords,  it  is  quite 
true  that,  reading  the  two  sections  in  this  way,  tibiere  are 
not,  in  what  I  have  read,  any  words  of  negation  pro- 
hibiting the  persons  having  the  ulterior  interest  from 
ever  workiog  the  mine.  But  it  seems  to  pie  that 
those  words  are  entirely  unnecesssary.  We  have  a 
provision  that  the  lessee  shall  be  dealt  with  and 
compensated,  and  that  he  shall  not  work.  We  have 
then  a  provision  that  all  other  persons  shall  be 
compensated  according  to  their  interests,  and  the 
inevitable  conclusion  from  that  is,  that  those  other 
persons  who  are  so  compensated,  or  who  may  be  so 
compensated,  shall  not  work  any  more  than  the 
lessee  might  work.  It  would  be  a  matter  of  astonish- 
ment if  any  court  of  equity  could  hesitate,  if  that  be 
the  construction  of  the  Act,  in  prohibiting  those 
other  persons  who  either  are  to  be,  or  may  be,  thus 
compensated  from  working  just  as  they  would 
prohibit  the  lessee  himself."  Now,  the  Solicitor- 
Genered's  construe  lion  of  what  Lord  Cairns  said  is 
that  the  property  passed  from  the  colliery  company 
to  the  railway  company.  I  do  not  think  he  meant  to 
say  anything  of  the  kind.  I  cannot  think  that  he 
would  have  used  the  illustration  contained  io  the 
words,  '*  It  would  be  a  matter  of  astonishment,  &c.," 
if  the  property  had  passed.  He  would  have  said  in 
plain  words  that  the  property  passed.  Who  could 
suppose  that  anyone  would  appeal  to  a  court  of  equity 
to  prevent  a  man  from  working  co^  on  his  own 
land?  Therefore,  I  think  that  the  decision  in 
Errington  v.  Metropolitan  District  Railway  Co,  is 
bioding  on  us. 

Then  the  Solicitor-General  said  that  if  this  transac- 
tion is  not  a  sale  of  property,  it  is  at  any  rate  a  sale 
of  a  right — a  right  of  support,  and  that  the  instrument 
is  therefore  a  release  upon  the  sale  of  such  right.  I 
do  not  think  that  is  a  good  argument  either.  It  is 
not  proper  or  apt  language  to  use  to  speak  of  a  sale 
of  a  right  of  support.  To  give  an  exhaustive 
definition  of  a  sale  is  not  necessary,  bat  I  am  content 
to  rely  upon  a  passage  in  the  judgment  of  Lindley, 
L.J.,  in  Foster  v.  The  Commissioners  of  Inland  Revenue^ 
[1894]  1  Q.  B.,  p.  528,  where  he  says :  *<  I  do  not 
know  what  is  necessary  to  constitute  a  sale  except  a 
transfer  of  prox)erty  from  one  person  to  another  for 
money  or,  for  the  purposes  of  the  Stamp  Act,  for 
stocks  or  marketable  securities."  Well,  all  that  a  sale 
maybe  I  do  not  profess  to  know ;  but  I  do  not  think  that 
there  is  sudi  a  thing,  properly  spoken  of,  as  the  sale 
of  a  right  to  have  land  supported  by  the  coal  under- 
neath it  so  as  to  bring  this  case  within  the  words 
"release  or  renunciation  or  any  right  or  interest 
in  any  property  upon  a  sale." 

It  has  been  said,  farther,  that  this  instrument  is  a 
release  of  a  right  or  interest  in  property ;  and  it  has 
been  argued  against  that,  that  the  word  '*  release  "  is 
used  as  an  absolute  term  of  art.  That  the  word 
''renunciation "is  so  used  I  have  already  said.  I 
think  it  is  a  Scotdi  term  of  art.  It  is  said  that 
"  release  "  is  used  as  an  English  term  of  art,  and 
that  it  is  the  kind  of  release  intended  when  you 
speak  of  lease  and  release — that  it  is,  in  fact,  the 
land  of  release  of  a  right  spoken  of  in  the  Termes 
de  la  Ley,  where  it  says  :  "  Also  in  a  release 
of  a  tight  it  is  needful  that  he  to  whom 
the  release  is  made  have  a  freehold  or  a  possession  in 
the  lands  in  deed  or  in  law,  or  a  reversion,  at  the 
time  of  the  release  made,  for  if  he  have  nothing  in  the 
land  at  the  time  of  the  release  made,  the  release  shall 
not  be  to  hJTn  available."    Of  course,  if  the  word 
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release  is  used  in  that  Bense,  this  is  not  a  release, 
beoanse  the  railway  oompany,  when  the  instrument 
was  made,  had  no  interest  in  the  land,  in  the  coal,  or 
in  anything.  Bat  I  do  not  think  that  words  in  the 
Stamp  Act  are  always  used  in  their  strict  artistic 
sense.  I  think  they  have  a  wider,  perhaps  looser, 
meaning.  I  agree  with  the  Solicitor-General  when 
he  says  that  some  of  these  words  are  used  in  order  to 
sweep  into  the  net  of  the  Exchequer  somethiug  which 
would  very  possibly  escape  if  words  were  used  in  their 
strict,  but  umited,  legel  meaning,  and  I  think  that 
the  word  release  is  used  in  that  sense. 

Now,  I  think  that  what  was  done  in  this  document 
amounted  to  a  release  of  a  right  or  interest  in  property, 
but  I  do  not  think  that  it  amounted  to  a  release 
of  a  right  or  interest  in  property  upon  a  sale.  There- 
fore I  think  the  matter  comes  within  the  words 
release  of  a  right  or  interest  in  property  ''in  any 
otlier  case,"  and  that  being  so,  the  document  should 
bear  a  ten-shilling  stamp.  It  is  not  necessary  to 
decide  the  point  whether  the  document  was  chu'ge- 
able  as  a  deed. 

Philldcobe,  J. — I  am  of  the  same  opinion.    The 
commissioners  have  assessed  duty  upon  this  instru- 
ment as  upon  a  renunciation  on  sale.    I  start,  there- 
fore,   witibL   the   word    ''renunciation,"    and  I  ask 
myself,  is  there  any  such  instrument  known  to  the 
English  law — any  such  conyeyanoing  instrument — 
as  a  renunciation  on  sale?  and  I  answer  No.    The 
word  renunciation  as  applied  to  transactions  is  known 
in  England.    As  applied  to  instruments  it  is,  as  far 
as  I  can  gather,  only  applied  to  two  instruments. 
One  is  a  renunciation  upon  a  letter  of  allotment, 
and  that  is  specifically  dealt  with  in  the  schedule 
of   the  Stamp  Act,  and  the   other  is  a  renuncia- 
tion   of   probate   by    an    executor,    as   to    which, 
we  are  told,  it  has  been  decided  that  it  does  not 
come  under  this  portion  of  the  schedule.     Benun- 
dation  is,  however,  a  term  well  known  in  Scotch 
law,  and  it  applies  in  Scotch  law  to  at  least  three 
classes  of  cases — namely,  a  renunciation  by  an  heir, 
which  is  not  unlike  the  renunciation  by  an  executor  in 
England,  but  it  is  not  the  same ;  a  renunciation  by  a 
lessee  of  his  lease,  which  is  equivalent  to  a  surrender ; 
and  a  renunciation  by  a  mortgagee  or  incumbrancer 
of  certain  heritable  rights  which  he  had  acquired  b^ 
way  of  mortgage  or  hypothecation  or  pledge.    In  this 
latter  sense  Bell's  Law  Dictionary  and  Paterson's 
Compendium  of  English  and  Scotch  Law  treat  it  as  a 
trandation  of  the  English  word    "  reconyeyance," 
and,  possibly,  in  some  cases,  of  the  Englirii  word 
"  release."    In  the  Stamp  Act  these  transactions  as 
occurring  in  English  law  are  treated  under  the  title 
"  Mortgage  "  and  again  under  the  title  "  Beconvey- 
ance."     In  my  opinion  the  word  "  renunciation  "  in 
Scotch  law  is  an  equivalent  in  Scotch  law  and  language 
for  the  word  "reconveyance,"  and  in  some  cases 
for  the  word  "  release  "  in  English  law  and  language. 
Now,  I  think  it  is  very  important  that  we  should 
not  allow  words  which  are  used  as  Scotch  terms 
of  art  to  be  applied  to  English  transactions  with  a 
view  to  putting  a  tax  upon  such  transactions  where 
no  appropriate  English  words  are  used  from  which 
an  intention  to  tax  such  transaction  can  be  inferred. 
I  bear  in  mind  here  what  Wills,  J.,  said  in  Coata  v. 
TJu  Commisaianers  of  Inland  Bevenue,  [1897]  1  Q.  B., 
at  p.  784,  on  the  word  "excambion^ :  "  The  term 
excambion  seems  to  be  a  term  known  to  Scottish  law, 
and  it   appears   there  to  be   applied  to   heritable 
property  and  to  heritable  property  only.    Of  course, 
etymologioally  it  means  nothing  more  than  exchange ; 
but  it  may  very  well  be  that  in  the  law  of  Scotlsund 
it  has  got  a  definite  meaning.    I  cannot,  however, 
for  a  moment  imagine  that  it  was  introduced  into 


the  Stamp  Act  for  any  other  purpose  than  to  hit 
Scottish  mstruments  which  went  by  such  a  nune, 
because  long  before  the  Act  of  do  Geo.  3,  ^Lcambion, 
whatever  it  might  have  been  at  the  time  when 
Shepherd's  Touchstone  was  written,  had  ceased 
to  be  a  term  of  English  law,  or  known  to  English 
law,  except  as  a  matter  of  antiquarian  history."  I 
decline,  therefore,  to  consider  this  instrument  as  a 
renunciation  on  a  sale. 

Next,  assuming  it  is  a  release,  is  it  a  release  upon  a 
sale  P  With  regard  to  that  I  desire  to  adopt  the 
language  and  recMoning  of  my  learned  brother.  I 
thiuk  ^t  the  effSect  of  the  decision  of  the  Court  of 
Appeal  in  Errington  v.  Metropolitan  District  Railway 
is  dearly  to  show  that  this  transaction  was  not  a  sale. 
I  ^ivik  the  decision  of  the  House  of  Lords  in  Smith 
V.  Great  Western  Bailway  Co,  points  the  same  way, 
and  was  so  construed  by  the  judges  of  the  Court  of 
Appeal;  and  I  may  add  that,  unaided  by  that 
decision,  if  I  had  had  to  decide  the  point  for  the  first 
time  I  should  have  come  to  the  same  condusion. 
The  coal  here  was  not  sold.  The  railway  company 
cannot  work  it.  If  they  did  they  would  be  tres- 
passers, and  if  they  wish  to  work  it  they  must  go  and 
§i?e  more  money  to  the  mine  owners  before  they  oan 
oso. 

Then  it  is  said  that  the  transaction  is  the  sale  of  a 
right  of  support.  I  doubt  whether  any  such  ease- 
ment can  be  sold.  At  any  rate,  it  is  not  sold  here. 
That  is  not  the  nature  of  the  transaction.  It  may 
amount  in  substance  to  this :  The  railway  company 
secures  the  right  of  support,  but  it  is  not  th6  sale  of  a 
right  of  support.  It  is  a  statutory  process,  by  which 
the  railway  company,  which  fears  that  its  railway- 
may  be  interfered  with,  secures  in  invitum  against 
tiie  mine  owner  the  right  to  have  left  untoudiM  not 
only  the  ooal  which  is  necessary  for  support,  but  also 
the  coal  which  may  be  necessary  for  support.  There- 
fore, this  instrument,  which  is  certainly  not  a  renun- 
ciation, is  also  not  a  release  upon  a  sale. 

Then,  is  it  a  release  of  a  right  or  interest  in  property 
not  otherwise  charged  ?  I  think  it  is  a  release.  The 
words  in  the  instrument — "  We  further  acknowledge 
and  declare  that  the  said  sum  includes  satisfaotioti 
and  compensation  for  all  claims  which  but  for  these 
presents  might  have  been  maintained  " — are  words  of 
release.  The  word  "release"  is  not  neoessaryin  a 
release.  The  word  may  be  "renounce,"  "remit 
daim,"  "make  quiet,"  or  in  earlier  times  it  might 
have  been  the  corresponding  Latin  words. 

The  only  doubt  I  have  had  is  whether  it  is  a  release 
of  a  rip^ht  or  interest  in  property,  but  on  the  whole  I 
think  it  is.  It  is  a  release  of  some  proprietary  interest 
in  the  coal — the  right  to  work  the  coal,  which  is,  I 
suppose,  the  proprietor's  right.  I  think,  therefore, 
upon  the  whole,  this  instrument  may  be  properly 
construed  as  the  release  of  a  right — or,  rather,  of  an 
interest— in  property,  not  upon  a  sale,  nor  upon  a 
mortgage. 

Appeal  allowed. 

Solicitor  for  the  appellants,  R.  Eill-Dawe, 

Solicitor  for  the  Crown,  Solicitor  of  Inlantl  Revenue, 


VoLXLvm.     [j«,.u,i9ooij       THE  WEEBXY  REPORTER.  iM 

High  Coubt.  Iir  bb  Fobd.— MoLbod  v.  St.  Aubtn.  Pbivt  Coxthoil. 


Nov.  27. 


IN   BANKEUPTCY. 

Q.  B.  Div.  \ 

(Wright  and  Ohaimell,  JJ.)  J 

In  re  Ford. 
Ex  parte  Thb   Official   Bbcbiybb   v.    Cbawley, 
Pabsons,  &  Co.  (a.) 

Bankruptcy — Execution — CcmpUtuni  by  seizurt  and  sale 
—Bankruptcy  Act,  1883  (46  A  47  Vict,  c.  62),  s.  45— 
Bankruptcy  Act,  1890  (63  <fe  64  Kid.  c  71),  «.  11. 

^  creditor  put  in  execution  against  a  debtor,  and 
vnthdrew  from  possession  on  receiving  £40  in  part 
payment  of  his  debt  and  an  undertaking  to  pay  the 
remainder  by  instalments.  A  receiving  order  was  made 
against  the  debtor  be/ore  the  remainder  of  the  debt  had 
been  paid. 

Held,  that  the  creditor,  not  having  compUted  the 
execution  by  seizure  and  sale,  v)as  not  entitled  to  retain 
the  £40  as  against  the  trustee  in  the  bankruptcy. 

Appeal  from  a  decision  of  the  judge  of  the  county 
comt  at  Birmingham. 

In  December,  1898,  Messrs.  Crawley,  Parsons,  & 
Go.,  the  respondents,  recoYered  judgment  against 
Ford,  the  debtor,  for  £80  and  costs,  on  which  they 
issued  execution,  and  the  sheriff  took  possession  of  the 
debtor's  goods  and  chattels  under  a  writ  of  fi.  fa. 
on  the  31st  of  December.  Negotiations  were  then 
entered  into  between  the  parties,  and  it  was  agreed 
between  them  that  the  debtor  should  pay  £40,  part  of 
the  debt,  at  once,  and  the  balance  by  certain  instal- 
ments, and  that  the  creditors  should  withdraw  the 
sheriff  on  payment  of  the  simi  of  £40,  but  that  they 
should  re-enter  into  possession  on  the  debtor  failing 
to  pay  any  one  of  the  agreed  instalments.  Accord- 
ingly, on  the  dth  of  January,  1899,  the  debtor  paid 
the  sum  of  £40,  and  the  sheriff  withdrew,  having 
received  a  written  authority  from  the  debtor  to  re- 
enter on  non-payment  of  any  of  the  instalments. 

On  the  14th  of  January  the  debtor  filed  his  own 
petition,  he  was  adjudicated  bankrupt,  and  the  offidal 
reoeiyer  was  appointed  trustee  in  the  bankruptcy. 

The  official  receiver  moved  in  the  county  court  for 
an  order  directing  the  respondents  to  pay  over  to 
him  the  sum  of  £40  paid  to  them  by  the  debtor  on 
the  5th  of  Januuy.  The  county  court  judge 
refused  the  api>lication  and  this  appeal  was  brought 
against  his  decision. 

Muir  Mackenzie,  for  the  appellant. — By  section  46 
of  the  Bankruptcy  Act,  1883,  a  creditor  is  not  entitled 
to  the  benefit  of  execution  unless  he  has  completed  it 
by  seazure  and  sale  before  the  date  of  the  receiving 
order.  Here  there  has  been  no  sale,  nor  has  there 
been  a  completion  of  the  execution  within  section  11, 
snb-section  1,  of  the  Bankruptcy  Act,  1890,  <*  by  the 
reoeipt  or  recovery  of  the  full  amount  of  the  levy." 
Tlie  creditors  are  therefore  not  entitled  to  retain  this 
sum  of  £40  which  they  have  obtained  from  the 
debtor  by  means  of  the  execution. 

E,  Cave,  for  the  respondents. — The  sum  of  £40  was 
money  paid  to  avoid  a  sale,  and  the  creditors  had  no 
notioe  of  any  act  of  bankruptcy  when  they  received 
it.  It  is  not  necessary  that  the  full  amount  of  the 
levy  should  be  paid  to  entitle  the  creditors  to  retain 
the  money. 

He  referred  to  Figg  v.  Moore,  [1894]  2  Q.  B.  690. 

Muir  Mackenzie,  in  reply,  referred  to  In  re  Follows, 
Ex  parte  Follows,  [1896]  2  a  B.  621,  44  W.  B. 
Dig.  12. 

(a.)  Beported  by  P.  M.  Fbaitokb,  Esq.,  Barrister- 
at-Law. 


Wbiqht,  J. — It  seems  to  me  that  this  appeal  must 
be  allowed.  I  do  not  think  that  either  of  the  sub- 
sectiouB  of  section  11  of  the  Bankruptcy  Act,  1890, 
apply  to  this  case,  but  that  section  46  of  the  Bank- 
ruptcy Act,  1883,  alone  is  applicable  here.  That 
section  enacts  that  a  creditor  shall  not  be  entitled  to 
the  benefit  of  an  execution  unless  he  has  completed 
the  execution  before  the  date  of  the  receiving  order, 
and  it  goes  on  to  say  that  execution  against  goods  is 
completed  by  seizure  and  sale.  In  this  case  there  has 
been  no  sale,  and,  to  mv  mind,  no  completion  in  any 
sense  whatever.  The  £40  paid  were  not  allocated  to 
any  particular  goods,  and  there  would  have  beoi 
nothing  to  prevent  the  sheriff  re-entering  upon  the 
whole  of  the  goods.  It  seems  hard  that  the  creditor 
should  have  to  give  up  money  which  he  has  actually 
received,  but  we  can  do  no  more  than  construe  the 
section. 

Chabnbll,  J.,  concurred. 

Solicitor  for  the  appellant,  TJie  Solicitor  to  the  Board 
of  Trade. 

Solicitors  for  the  respondents,  Miltoard  d;  Co. 


{From  the  Supreme  Court  of  St.  Vincent.) 

July  22,  1899. 

MoLbod  v.  St.  Ajtbyn.  (a.) 

Libel — Contempt  of  court  —  In  face  of  the  court  — 
Ftiblication. 

The  appellant  who  was  neither  printer  nor  publisher 
innocenUy  and  vnthout  any  knowledge  of  the  contents 
of  a  newsjoaper  handed  a  copy  to  a  friend. 

Hdd,  that  there  was  no  obligation  on  the  appellant  to 
make  himself  acquainted  with  its  contents,  and  should 
scandcdous  matter  reflecting  on  the  court  thus  become 
known,  these  circumstances  were  not  in  themselves  sufficient 
to  justify  a  committal  for  contempt  of  court. 

Committals  for  contempt  of  court  by  scandalizing  the 
court  itself  have  become  obsolete  in  this  country. 

This  was  an  appeal  from  the  Supreme  Court  of  St. 
Vincent. 

The  facts  are  set  out  at  length  in  their  lordships' 
judgment. 

Blake  Odgers,  Q.C.,  and  Shipman,  for  the  appellant. 

Foots,  Q.C.,  and  Oroser,  for  the  respondent. 

The  judgment  of  their  lordships  (Lords  Watson, 
MAONAaHTBN,  MoBBis,  and  Daybt)  was  delivered  by 

Lord  MoBBis. — ^This  case  arises  on  appeal  from  the 
judgment  and  order  dated  the  3rd  of  May,  1897,  made 
by  the  Acting  Chief  Justice  of  the  Supreme  Court  of 
Judicature  of  the  Island  of  St.  Vincent,  the  appellant 
being  Charles  John  McLeod,  and  the  respondent 
(Geoffrey  Peter  St.  Aubyn,  the  Acting  Chief  Justice  of 
St.  Vincent. 

At  the  time  of  the  happening  of  the  events  which 
led  up  to  the  order  appealed  from,  the  appellant  was 
a  barrister-at-law  practising  in  the  Supreme  Court  of 
St.  Vincent,  of  which  the  respondent  was  the  Acting 
Chief  Justice.  At  the  time  there  was  a  weekly 
newspaper  called  the  Federalist  printed  and  published 
in  the  Island  of  Grenada,  the  appellant  was  the  agent 
and    correspondent  of  the  said  newspapw  for   St. 


(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 
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Peivt  Couwoil. 


McLbod  v.  St.  AinBYN. 


PaiVY  Council. 


Yiooent  and  sent  letters  snd  articles  to  the  said 
newspaper  from  St.  Vincent  which  were  always 
printed  in  a  special  column  headed  ''St.  Vincent." 
The  Federalist  newspapers  were  sent  by  post  to 
subscribers  at  St.  Vincent.  The  PabUc  Library 
of  St.  Vincent  was  a  subscriber  and  ordinarily 
received  its  copy  of  said  newspaper  by  post.  The 
librarian  was  Benjamin  Stephen  Wilson.  The 
Federalist  of  the  3l8t  of  March,  1897,  contained  a 
leading  article  entitled  ''The  Administration  of 
Justice,"  as  follows : 

"  The  Administration  of  Justice. 

"At  the  present  time,  more  than  any  other,  it 
seems  to  be  absolutely  necessary  that  the  administra- 
tion of  justice  in  the  several  West  Indian  colonies 
should  inspire  the  confidence  of  every  class  of  the 
population  with  the  stagnation  in  trade,  the  absence 
of  ready  money,  the  want  and  misery  which  prevails, 
the  suffering  inhabitants  of  these  islands  may  grow 
reckless  and  desperate  if  on  the  bench  they  failed  to 
find  that  impartial  protection  which  a  British 
judiciary  implies.  Happily  for  us  in  Grenada,  the 
honesty,  independence  and  impartiality  of  the  bench  is 
beyond  the  faintest  shadow  of  suspicion.  If  the 
people  in  Grenada  did  not  possess  confidence  in  the 
superior  courts  there  had  been  a  serious  state  of  affairs 
especiaUy  after  the  sweeping  sales  of  the  properties  of 
the  peasants  for  overdue  taxes.  This  confidence  and 
faith  in  the  Supreme  Court  of  the  island  is  well 
founded,  for  no  judge  here  has  ever,  within  living 
memory,  forgotten  for  a  moment  the  sacred  nature  of 
the  office  which  he  fills,  nor  the  importance  of  the 
decisions  which  he  may  pronounce. 

**  All  the  other  islands  do  not  appear  to  be  as 
fortunate  as  Grenada.  St.  Vincent  especially  has 
suffered  more,  perhaps,  than  any  other  from  mal- 
administration of  justice.  In  Mr.  Trafford  the  public 
had  no  confidence,  and  his  locum  tenenst  Mr.  St. 
Aubyn,  is  reduciog  the  judicial  character  to  the  level 
of  a  clown.  Law  and  order  will  only  be  observed 
when  the  tribunals  of  justice  is  {$ic)  pure  and  im- 
partial. 

**  It  does  not  s^em  from  the  letter  of  *  Pairplay,' 
which  appears  in  another  column,  that  the  Acting 
Chief  Justice  of  St.  Vincent  is  capable  of  maintaining 
the  noble  traditions  of  the  British  bench.  He  has 
apparently  been  too  wrapped  up  and  intermingled 
with  personal  disputes  and  squabbles  of  a  questionable 
character  to  allow  him  to  deal  honestly  and  impartially 
with  questions  which  come  before  him  to  be  judicially 
settled.  To  nod  and  wink  to  counsel  engaged  in  cases 
is  not  at  all  dignified  in  a  judge;  it  becomes  doubly 
criminal  when  he  who  performs  these  grievances  and 
gymnastics  is  solemnly  adjudicating  questions  of  the 
utmost  importance,  involving  the  liberty,  almost  the 
life,  of  British  subjects. 

"Mr.  Chamberlain  having  severely  rebuked  and 
censured  Mr.  St.  Aubyn  for  gross  partiality  as  a 
magistrate  we  fail  to  see  how  he  could  have  been 
appointed  as  Acting  Chief  Justice  of  St.  Vincent. 
If  as  police  magistrate,  with  limited  jurisdiction, 
Mr.  St.  Aubyn  displayed  in  the  administration 
of  justice  his  violent  partizanship,  would  he  not  as  a 
Chief  Justice,  with  absolute  jurisdiction,  give  reins  to 
his  passions,  and  prostitute  one  of  the  most  sacred 
secular  positions  merely  to  gratify  his  venom  and  his 
spleen?  He  has,  it  appears,  done  so,  and  thereby 
created  a  feeling  of  disquiet  and  unrest.  If  the 
people  can  have  no  faith  in  the  findings  of  the  Chief 
Justice,  they  may,  doubtless,  be  tempted  to  redress 
their  own  wrongs,  either  of  a  private  or  public  nature, 
with  this  result,  that  he  who  may  be  the  chief  cause 
of  illegality  will  escape  scathless,  whilst  those  he  has 
provoked  to  an  outbreak  will  become  the  victims  of 
martial  chastisement. 


"St.  Vincent  has  suffered  much  from  the  mal- 
administration of  justice. 

'*  Discontent,  which  might  have  culminated  in  riot, 
has  only  been  prevented  by  the  influence  and  exertion 
of  the  St.  Vincent  editor  of  this  journal ;  we  hope  he 
may  be  able  to  assist  in  allaying  the  dissatisfaction 
which  prevails  consequent  on  the  misconduct  of  the 
Acting  Chief  Justice.  This  ought  not  to  be  a  difficult 
matter,  especially  as  a  strong  desire  is  expressed  tbat 
his  Honour  W.  S.  Commissiong,  Q.C.,  Acting  Chief 
Justice  of  Grenada,  should  be  appointed  successor  to 
Mr.  Trafford.  A  week  or  two  ago,  all  dawes  of  the 
community,  without  regard  to  public  and  political 
differences,  presented  an  address  to  the  Acting  Chief 
Justice  of  Grenada,  indicative  of  the  respect  and  esteem 
in  which  he  is  held,  especially  from  his  impartial* 
honest,  and  upright  demeanour  as  a  judge,  with  such, 
a  man  presiding  over  the  Supreme  Court  of  St. 
Vincent  we  are  perfectly  satisfied  that  complaints 
respecting  the  administration  of  justice  would  no 
longer  be  heard.  Mr.  Commissiong's  experience  as  a 
practising  barrister  extends  over  a  term  of  twenty- 
five  years.  Sir  Walter  Sendall,  acknowledging  Mr. 
Commissiong's  ability  &t  one  time  offered  him  the 
appointment  of  Chief  Justice  of  St.  Vincent,  then 
vacant,  ill-health  prevented  him  accepting  it  at  the 
time,  but  we  have  no  doubt  that  his  honour  will  not 
refuse  to  go  to  St.  Vincent  if  the  position  of  Chief 
Justice  of  that  island  were  offered  him.  It  would  be 
well  if  a  petition  to  this  end  were  formulated  for 
signatures  in  St.  Vincent  and*  then  forwarded  to  the 
Colonial  Office.  There  is  no  doubt  but  that  the 
administration  of  justice  in  St.  Vincent  is  rotten  and 
corrupt,  and  that  except  some  one  be  appointed  to 
the  bench  who  will  inspire  confidence  and  respect, 
the  already  oppressed  peasantry  may  be  goaded  into 
madness.  Mr.  Commissiong,  having  as  a  judge  won 
the  confidence,  the  respect,  and  the  esteem,  of  even 
his  most  violent  political  opponents,  and  havinii; 
served  the  Government  for  a  long  number  of  years  is 
entitled  as  well  by  his  s<»rvice  as  his  ability  to  be 
successor  to  Mr.  Justice  Trafford,  and  we  hope  our 
fellow  citizens  in  St.  Vincent  in  their  own  interest,  in 
the  cause  of  the  pure  and  impartial  administration  of 
justice  in  this  island,  will  successfully  press  his  claim 
upon  the  Colonial  Offices." 

It  also  contained  a  letter  dated  from  St.  Vincent 
of  the  date  of  the  15th  of  March,  1897,  as  follows : 

"No.  4. 

"A  Judicial  Scandal. 

"  To  the  Editor  of  The  Federalist. 

''Sir, — Kindly  grant  me  space  in  your  unfettered 
and  fearless  journal  to  expose  the  scandalous  state  of 
things  that  has  existed  here  since  Mr.  Geoffrey  Peter 
St.  Aubyn*s  appointment  as  Acting  Chief  Justioe  in 
November  last. 

"  The  public  career  of  this  gentleman  is  interesting. 
A  briefless  barrister,  unendowed  with  much  brain» 
who  religiously  attended  with  his  empty  bag  at  the 
several  courts  of  London  in  the  forlorn  hope  of 
picking  up  a  case  he,  after  long  weary  vears  of 
waiting,  exchanged  the  law  for  the  stage  (being  a 
good  amateur  actor)  and  tried  to  earn  an  honest 
penny  by  turning  his  undoubted  histrionic  talent  into 
account.  In  the  meantime  he  had  become  an 
assiduous  hanger-on  at  the  Colonial  Office  and 
applied  for  every  vacancy,  real  or  imaginary,  that  he 
heard  of,  and  it  was  whilst  he  was  *  starring '  in  the 
provinces  that,  in  an  evil  moment  for  St.  Vincent,  he 
was  appointed  police  magistrate  of  the  Kingstown 
District  in  May,  1891,  at  a  salary  of  £450  a  year. 
His  demeanour  in  the  Magistrate's  Court  has  been 
anything  but  dignified,  and    he   has   indulged   in 
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offensive  expressioDS  to  the  litigants  before  him 
whioh  were  discreditable  to  one  in  bis  position. 

"A  man  of  the  Torquimada  («ie)  type,  narrow, 
bigoted,  vain,  vindictive,  and  nnscraptdons,  he  takes 
advantage  of  his  position  to  vent  his  spleen  upon  those 
whom  he  hates,  though,  unlike  Torquimada,  (sic) 
fortunately,  he  is  unable  to  send  them  to  the  stake. 

"  He  distinguished  himself  by  openly  advocating 
that  all  games  of  chance  be  played  at  the  club,  when, 
as  police  magistrate,  it  was  his  duty  to  punish  those 
playing  games  of  chance.  But  in  the  case  of  Mr. 
Sheffield,  late  headmaster  of  the  Ghrammar  School, 
the  biter  got  bit  rather  severely  and  his  spite  and 
vindictiveness  nearly  lauded  him  into  serious  trouble. 
Mr.  Sheffield  when  his  school  was  prosperous  and  he 
was  in  easy  circumstances  was  drawn  into  the  Kings- 
town Club,  that  haunt  of  dissipation  and  gambling ; 
the  poor  man  was  ruined,  and  had  to  leave  the  dub 
as  a  defaulter,  whereupon  a  dead  set  was  made  by  a 
clique  headed  by  Mr.  Bt.  Aubyn,  upon  the  unfortunate 
man,  and  every  effort  was  made  to  smash  him. 

"  Two  women  had  a  case  before  Mr.  St.  Aubyn  as 
police  magistrate  upon  one  of  them,  who  had  tried  to 
blackmail  Mr.  Sheffield,  mentioned  his  name,  Mr.  St. 
Aubyn  pressed  the  woman  to  make  scandalous 
accusations  against  Mr.  Sheffield.  Mr.  Branch, 
another  of  the  clique,  wrote  an  anonymous  letter  in 
the  Sentry  on  the  matter,  and  after  some  time  the 
administrator,  egged  on  by  the  clique,  ordered  the 
Chrammar  School  Board  to  institute  an  inquiry.  At 
the  meeting  the  principal  witness  against  Mr. 
Sheffield  was  Mr.  St.  Aubyn,  who,  in  a  most 
venomous  manner  repeated  the  accusations  which  he 
had  extracted  from  the  woman  in  his  court.  Upon 
these  facts  being  laid  before  the  Secretary  of  State, 
Mr.  Chamberlain  took  a  very  unfavourable  view  of 
Mr.  St.  Aubyn's  conduct,  severely  censured  htm,  told 
him  that  hu  conduct  had  been  most  un-English, 
and  plainly  hinted  that  his    promotion   would  be 


T.  St.  Aubyn  returned  in  November  last  lying 
under  the  doud.  but  Mr.  Thompson,  who  himself  had 
taken  a  strong  stand  against  Mr.  Sheffield,  appointed 
him  to  act  as  Chief  Justice  during  the  continued 
absence  of  Mr.  Trafford.  Mr.  St.  Aubyn  soon  showed 
that  he  was  utterly  unfitted  for  such  a  post.  He  hob- 
nobs with  two  or  three  of  the  barristers,  winks 
signifioantly  at  them  in  court,  and  in  the  trial  of 
cases  he  has  cast  to  the  winds  the  ordinary  principles 
of  justice  and  fair-play  which  require  a  judge  to  keep 
even  the  scales  of  justice  between  parties. 

*'  At  the  sessions  in  November  m  the  case  against 
James  Jack  for  larceny,  the  prisoner  was  undefended 
and  he  called  as  a  witness  a  woman  named  Emily 
Sirufl.  The  Acting  Attorney-General  in  a  few  ques- 
tions completely  disposed  of  the  witness  by  showing 
that  she  was  a  bad  character  and  had  been  to  prison 
many  times.  But  Mr.  St.  Anbyn,  to  the  disgust  of 
everyone  present,  for  a  full  quarter  of  an  hour  closely 
cross-examined  the  witness,  sneered  at  her,  asked  her 
such  questions  :  *  Why  do  you  remember  such  a  day, 
is  it  because  you  had  gone  to  jail  that  day,'  &c.,  and 
brought  all  the  weight  of  his  position  against  the 
undefended  prisoner  in  the  dock. 

"  At  the  recent  sessions,  Mr.  St.  Aubyn's  action  on 
the  bench  was  most  extraordinary,  more  befitting 
a  prosecnting  counsel  bent  upon  securing  a  conviction 
than  a  jndge.  In  the  case  against  James  Dacon  for 
carnal  knowledge  of  a  girl  under  thirteen  years,  the 
prisoner  having  given  evidence  on  bis  own  behalf, 
was  subjected  to  a  long  and  able  cross-examination 
hy  the  Acting  Attorney-General,  but  Mr.  St.  Aubyn, 
satisfied,  tried  his  persuasive  powers  and  dosely 
questioned  the  unfortunate  man,  putting  him  surprise 
qoestionB  dearly  with  a  view  to  forcing  a  confession 


out  of  him,  but  Dacon  having  remained  firm  in  his 
innocence,  Mr.  St.  Aubyn  threw  his  head  back  looking 
quite  annoyed  and  in  his  summing  up  he  said  that 
Dacon  was  either  very  cunning  or  an  idiot  as  nothing 
could  be  made  out  of  him  in  cross-examination. 
He  charged  the  jury  strongly  against  the  prisoner 
though  after  the  evidence  of  Dr.  Pereira  for  the 
prosecution  and  the  evidence  for  the  defence  it 
was  dear  that  the  prisoner  must  get  off.  The  jury 
in  the  teeth  of  the  summing  up  acquitted  the  prisoner. 
Mr.  St.  Aubyn  could  not  conceal  his  vexation  at  this 
result. 

"  The  next  day,  when  the  case  against  Jack  James 
for  feloniously  wounding  was  on,  Mr.  St.  Aubyn 
exhibited  feelings  quite  unprecedented  in  a  British 
court  of  justice.  His  manner  was  most  theatrical. 
He  energetically  fanned  himself,  fumed,  and  fretted 
— hardly  took  a  note  of  the  evidence  for  the  defence, 
told  the  Attorney-General  it  was  a  waste  of  time  to 
cross-examine  the  prisoner's  witnesses,  interrupted 
Mr.  McLeod,  prisoner's  counsd,  without  rhyme  or 
reason,  and  in  his  summing  up  told  the  jury  that  the 
defence  was  an  insult  to  their  intelligence,  that  they 
must  bring  in  a  verdict  of  g^lty  and  recommend  the 
prisoner  to  mercy.  He  added :  '  Gtentiemen,  make  up 
your  minds  in  the  box.'  But  the  jury,  the  sole  and 
exdusive  judges  of  the  evidence,  resented  this 
dictation,  and  retired,  and  after  mature  deliberation 
returned  a  verdict  of  not  guilty.  Mr.  St.  Aubyu's 
face  was  a  picture.  No  judge  has  ever  received  such 
a  humiliating  snub.  Jurymen  who  were  present 
said  that  they  had  never  seen  such  conduct  on  the 
part  of  a  judge. 

"  Simply  because  Mr.  McLeod  was  solicitor  for  Mr. 
Sheffield,  Kc,  St.  Aubyn  has  shown  the  greatest 
antipathy  to  that  gentieman.  He  goes  out  of  his  way 
to  be  most  offensive  and  discourteous  to  Mr.  McLeod, 
and  regrettable  passages  at  arms  have  taken  place 
between  the  two. 

"  It  is  the  general  opinion  that  Mr.  St.  Aubyn  has 
proved  himself  incapable  of  filling  the  important 
position  of  judge,  requiring  calmness  and  dignity  and 
evenness  of  conduct  towards  all,  and  the  hope  is 
expressed  that  if,  as  is  antidpated,  Mr.  Trafford  does 
not  return,  Mr.  Commissiong  will  be  appointed  judge 
of  this  colony.  "  Yours  faithfully, 

it  iy j^ TTtPTi A V 

"  St.  Vincent,  lotii  March,  1897." 

On  Friday  evening,  the  2nd  of  April,  1897,  the 
appellant  received  by  mail  from  Grenada  some  copies 
of  the  Federalist  of  the  3l8t  of  March,  and  on  the 
same  evening  the  appdlant  went,  as  was  his  habit,  to 
the  library.  On  arriving  there  he  met  a  friend,  Mr. 
T.  R.  Nairn,  who  in  conversation  mentioned  that  the 
Federalist  newapaper  had  not  arrived.  The  librarian, 
Mr.  Wilson,  stated  that  he  had  not  received  it  as  the 
post  was  late,  but  that  he  could  have  it  in  the  morning. 
The  appellant  then  stated  that  he  had  received  his 
copies  and  offered  one  to  the  librarian,  Mr.  Wilson, 
and  handed  it  to  htm  to  be  returned  the  following 
morning.  On  the  17  th  of  April  the  appdlant  appeared 
as  counsel  in  a  case  called  on  before  the  respondent, 
who  thereupon  directed  the  registrar  to  postpone 
cases  in  which  the  appeUant  was  engaged  as  counsel 
until  the  24th  of  April.  On  that  day  the  respondent 
made  an  order  caUing  on  the  appellant  to  attend  in 
court  on  the  3rd  of  May,  1897,  to  show  cause  why  he 
should  not  be  committed  for  contempt  of  court  in 
publishing  the  said  copy  of  Federalist  by  the 
handing  of  it  to  the  librarian  on  the  evening  of 
the  2nd  of  April,  1897.  On  the  Ist  of  May  the 
appellant  made  and  filed  an  affidavit  as  cause 
against  the  said  order  nisi  and  on  the  3rd  of  May 
the  appellant  appeared  in  court  In  his  said  affidavit 
the  appellant  swore  that  on  the  said  2nd  of  April 
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the  Bteamer  arrived  muoh  later  than  usual  from 
Grenada  and  that  he  reoeiyed  a  few  copies  of  the 
FedercUUt  near  to  8  o'dook  p.m.,  that  he  proceeded  to 
the  library  to  get  some  papers  before  it  closed,  the 
hour  of  dosing  being  8  o'clock  p.m.  The  appellant 
stated  in  his  said  c3&davit  the  droumstances  under 
which  he  lent  the  copy  of  the  Federalist  to  Mr.  Wilson, 
and  was  corroborated  in  that  respect  by  Mr.  Nairn. 
He  farther  swore  that  he  did  not  go  to  the  library  to 
deliver  the  said  copy,  that  he  had  not  read  the  news- 
paper and  had  not  the  slightest  idea  that  it  contained 
the  article  headed  **  The  Admlmstration  of  Justice  " 
or  the  letter  signed  "  Fairplay."  On  the  3rd  of  May, 
1897,  the  appellant  appeared  by  counsel  before  the 
respondent.  His  counsel  stated  that  ndther  the  letter 
nor  the  artide  in  the  Federalist  of  the  31st  of  March 
was  written  by  the  appdlant.  The  respondent  after 
hearing  the  aiguments  of  appellant's  counsd  made  the 
order  appealed  from,  which  is  as  follows : 

<*  Whereas  by  an  order  dated  the  24th  day  of  April, 
1897,  stating  that  on  the  letter  headed  '  A  Judicial 
Scandal'  dated  the  15th  day  of  March,  1897,  and 
siffned  *Fairplay,'  and  the  artide  heieuled  'The 
Aaministration  of  Justice,'  dated  the  31st  day  of 
March,  1897  (both  appearing  in  a  certain  copy  of  an 
issue  of  a  certain  newspaper  called  the  Federalists 
dated  the  3l8t  day  of  March,  1897,  annexed  and 
exhibited  respectivdy  to  the  aifidavits  of  Benjamin 
Stephens  Wilson  and  Herbert  Horatio  Holder 
respectively),  being  read  and  the  said  affidavits  proving 
the  said  copy  of  the  said  issue  of  the  said  newspaper 
to  have  been  published  and  otherwise  dealt  with  as 
therein  mentioned  by  Charles  John  McLeod,  Esq., 
barrister-at-law  and  solidtor  of  the  said  court,  bdng 
respectivdy  read,  and  upon  the  court  taking  the 
matter  thereof  into  consideration  and  deeming  the 
conduct  of  the  said  Charles  John  McLeod  therein 
mentioned  and  the  said  publishing  of  the  said  copy  of 
the  said  issue  of  the  said  newspaper  by  the  said 
Charles  John  McLeod  a  contempt  of  this  court.  It 
was  ordered  that  Charles  John  McLeod,  of  Lot  103  in 
Kingstown,  Esq.,  barrister-at-law,  and  solidtor  of  the 
said  court,  having  personal  notice  thereof  should 
attend  this  court  on  Monday,  the  3rd  day  of  May, 
1897,  at  the  hour  of  11  o'dook  in  the  forenoon,  and 
should  then  show  cause  why  he  should  not  be 
committed  for  contempt  of  this  honourable  court  in 
publishing  the  said  copy  of  the  said  issue  of  the  said 
newspaper  called  the  Federalist  (wherein  were  the 
said  letter  and  artide)  on  the  2Qd  day  of  April,  1897, 
and  for  his  said  conduct,  and  the  said  Charles  John 
McLeod  attending  this  court  this  day  pursuant  to  the 
said  order  and  the  affidavits  and  exhibit  filed  in  this 
matter  this  day  being  read  and  upon  hearing  Mr. 
Arthur  Welledey  Lewis  and  Mr.  James  Eldon 
McCombie  Salmon  of  counsd  for  the  said  Charles 
John  McLeod  and  the  honourable  the  Acting 
Attomey-Gtoeral  and  Mr.  Conrad  Johnson  Simmons 
of  counsel  and  this  court  being  of  opinion  that  the 
said  Charles  John  McLeod  has  (being  agent  in  Saint 
Vincent  for  the  said  newspaper)  bv  negligently  pub- 
lishing the  said  copy  of  the  said  issue  of  the  said 
newspaper  called  the  Federalist  (wherein  were  the  said 
letter  and  artide  containing  matter  scandalising  the 
said  cotirt)  on  the  2nd  day  of  April,  1897,  been  guilty 
of  a  contempt  of  this  court  doth  order  that  the  said 
Cliarles  John  McLeod  do  stand  committed  to  the 
Kingstown  prison  for  fourteen  days  for  his  said 
contempt. 

*<  Dated  the  3rd  day  of  May,  1897. 
'*  By  the  court, 

*<  Geoffrey  P.  St.  Aubyh, 
'<  (Seal.)  Acting  Chief  Justice." 

The  respondent  for   the  purpose   of   giving   the 
appellant  time  for  apologising  stayed  the  issuing  of 


the  committal  order  until  the  following  day,  the  4th 
of  May,  on  which  day  the  appdlant  attended  and 
made  the  following  statement : 

"  May  it  please  the  court, 

*'  Since  the  adjournment  of  the  court  last  night  I 
serioudy  conndered  my  podtion.  I  am  aware  of  the 
grave  responnbility  which  rests  upon  me.  I  am 
aware  that  the  loss  of  my  freedom  may  entail  want 
upon  those  dependent  on  me.  But  I  have  come  to 
the  condusion  that  I  cannot  consdentioudy  do  what 
I  was  a^ed  to  do — viz.,  make  an  affidavit  pleading 
guilty  to  and  expressing  contrition  for  a  crime  of 
which  I  know  I  am  innocent. 

"  I  am  prepared  to  express  regret  that  I  should 
have  iiuK&ertently  and  innocently,  without  the 
knowledge  that  it  contained  matter  which  this  court 
has  held  to  be  UbeUous  and  a  contempt  of  court,  lent 
the  man  Wilson  a  paper  for  his  personal  use  for  one 
night.  But  beyond  that  my  consdence  does  not 
alfow  me  to  go. 

''Should  your  honour  unfortunatdy  think  that 
such  an  expresdon  of  re^pret  is  insuffident,  I  have  no 
alternative  but  to  submit,  under  protest,  and  under 
reserve  of  all  rights  as  to  appeal  or  otherwise,  to  the 
judgment  that  your  honour  has  been  pleased  to  pass 
upon  me.  "  C.  J.  MoLsoD. 

"  St  Vincent, 

"  In  court  this  4th  day  of  May,  1897." 

The  respondent  would  not  accept  that  apology, 
which  he  conndered  insuffident,  as  not  containing  an 
expresdon  of  regret  by  the  appellant  of  the  nature  of 
the  publication  itsdf .  The  appdlant  was  arrested  and 
committed  to  prison  for  a  period  of  fourteen  days. 

Now  what  are  the  condaerations  applicable  to  the 
case  Y  Committals  for  contempt  of  court  are  ordinarily 
in  cases  where  some  contempt  ex  facie  of  the  court  haa 
becoi  committed,  or  for  comments  on  cases  pending  in 
the  courts.  However,  there  can  be  no  aoubt  that 
there  is  a  third  head  of  conteaipt  of  court  by  the 
publication  of  scanddous  matter  of  the  court  itself. 
Lord  Hardwioke  so  lays  down  without  donbt  in 
the  case  of  the  Champion  and  St,  James^  Evening 
Post  in  2ad  Atk.,  469.  He  says  *'one  kind 
of  contempt  is  scandalizing  the  court  itself." 
The  power  summarily  to  commit  for  contempt 
of  court  is  considered  necessary  for  the  prapetr 
administration  of  justice.  It  is  not  to  be  used  for 
the  vindication  of  the  judge  as  a  person.  He  must 
resort  to  action  for  libel  or  crimind  information. 
Committal  for  contempt  of  court  is  a  weapon  to  be 
used  sparingly  and  always  with  reference  to  the 
interests  of  the  administration  of  justiof*.  Hence, 
when  a  trial  has  taken  place  and  the  case  is  over,  the 
judge  or  the  jury  are  given  over  to  criticism. 

It  is  a  summary  process  and  should  be  used  only 
from  a  sense  of  duty  and  under  the  pressure  of  public 
necesdty,  for  there  can  be  no  landmarks  pointing  out 
the  boundaries  in  all  cases.  Committds  for  contempt 
of  court  by  scandalizing  the  court  itsdf  have  become 
obsolete  in  this  country.  Courts  are  satisfied  to  leave 
to  public  opinion  attacks  or  comments  dero^tory 
or  scanddous  to  them.  But  it  must  be  conuderea 
that  in  small  colonies  consiBting  principally  of 
coloured  populations  the  enforcement  in  proper 
cases  of  committal  for  contempt  of  court  for 
attacks  on  the  court  may  be  absolutdy  necessary  to 
preserve  in  such  a  community  the  dignity  of,  and 
respect  for  the  court.  On  that  view  was  this  a  case 
in  which  the  respondent  was  under  the  droumstances 
justified  in  malong  the  committal  order  of  the  Srd  of 
May,  1897  P  The  appellant  was  not  alleged  to  be  the 
writer  or  author  of  the  artide  or  letter  in  the 
Federalist  of  the  31st  of  March.  He  was  not  the 
,  printer  or  publisher  of  the  newspaper.    He 
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agent  and  coireipondent  of  it  at  St  Yinoent 
On  the  eridenoe  it  mnst  be  asBumed  that  he  inno- 
cently and  without  any  knowledge  of  the  contents 
handed  under  the  oironmstanoee  he  stated  the  copy  of 
the  newspaper  to  Mr.  Wilson.  It  would  be  extra- 
ordinary if  ererv  person  who  innocently  handed  over 
a  newspaper  or  lent  one  to  a  friend  with  no  know- 
ledge of  its  containing  anything  objectionable 
coiud  be  thereby  constmotively  but  neoessaiily 
guilty  of  a  ojntempt  of  a  court  because  the  said 
newspaper  happened  to  contain  soandaloui  matter 
reflecting  on  the  court  The  respondent  arrived  at 
the  condnsion  that  the  appellant  was  guilty  of 
negligence  in  not  making  himself  acquainted  with 
the  contents  of  the  newspaper  before  the  handing 
of  it  to  Mr.  Wilson.  This  assumes  there  was  some 
duty  on  the  appellant  to  hare  so  made  himself 
acquainted.  Tliatia  a  proposition  which  cannot  be 
uplield.  A  printer  and  publisher  intends  to  pubUsh, 
and,  so  intending,  cannot  plead  as  a  justification  that 
he  did  not  kn>iw  the  contents.  The  appellant  in  this 
case  nerer  intended  to  publish.  Their  lordships  are 
of  qpfaiion  the  appellant  was  not,  under  the  ououm- 
stanoes  of  this  case,  guilty  of  a  contempt  of  court 
Their  lordships  are  alao  of  opinion  the  apology  o£Pered 
by  the  appellant  before  nis  oommittol  contains 
sofBoient  to  nave  called  on  the  respondent  to  stay  his 
hand.  It  is  an  unconditional  expression  of  regret  for 
the  act  for  which  he  was  arraigned.  Their  lord^ps 
will  Hierefare  humUy  advise  ner  Majesty  that  the 
order  of  the  3rd  of  May,  1897,  be  rescinded  and  this 
appeal  allowed.  The  respondent  will  pay  to  the 
appeOant  his  costs  of  this  appeal,  but  from  the  date 
on  which  the  appellant  was  permitted  to  proceed 
with  his  appeal  in  formd  jtauperii  his  coats  will  only 
be  allowed  on  that  footing. 

Solioitors  for  the  appellant,  Pattimon  A  Brewer, 

Solicttorfor  the  respondent,  John  FaweetL 


KoT.  13,  20. 


Coiiit  Of  Appeal. 

From  Q,  B.  Div.  ) 

(lindlejr,  M.B.,  Jeune,  P.,  [ 

and  Bomer,  L.J.)        J 

IjITTLBDALI  v.  LiYBBPOOL  OOLLIOE.  (a.) 

LmUaUanB^  Stattde  of-^Diepoaaessian  of  land— Infer- 
enot  from  equivoocU  aeU — Real  Property  Limiuiion 
Ad.  1833  (3  <fr  4  WiU.  4,  c.  27),  s.  3. 

In  order  to  aeqmre  a  title  to  land,  which  ha$  a  known 
owner,  hy  the  Statute  of  Limitatione,  thai  owner  muet 
have  loet  hie  right  to  the  land  hy  being  diepoeeeeeed  of  it 
or  hy  having  dieoontinued  hie  po$aeteion  of  it  {Z  4k  ^ 
WHL  4,  «.  27,  «.  3). 

8ueh  owner  cannot  he  diepo$eesaed  unless  the  plaintiffs 
who  etaime  under  the  etatate.  obtained  posHseion.  which 
inoohee  an  ammui  possidendi — ^i.e.,  occupation  with 
the  intention  of  exduding  the  owner  as  weU  as  other 

when  poeaeseion  or  dieposseseion  has  to  be  inferred 
from  equivooai  acts,  the  intention  with  which  they  are 
done  is  aU^mportant, 

Many  years  ago  ihe  plaimtiffs  placed  gates  at  the  ends 
of  a  sie^  of  land  bdongingto  the  drfendants,  over  which 
&e  flamiiffs  had  a  right  of  way  only,  and  they  did 
varums  equivocal  acts  on  the  strip  of  land  in  auestion^ 
which  wae  hounded  on  either  side  by  defendants^  land. 

Held,  in  the  drcumsianess  of  the  ease  and  upon  the 

[a.)  Beported  by  Pattl  STBioxLAifD,  Bs^.,  Barrister- 

e*"r^W» 


evidence  (Jeune,  P.,  dubitante),  that  the  plaintiffs  had 
failed  to  prove  the  acquisition  of  a  title  to  the  strio  of 
land  in  dispute^  and  that  the  d^endants  had  not  oeen 
dispossessed  for  the  stattUory  period. 

This  was  an  appeal  by  the  plaintiffs  from  a  judgment 
of  Bigham,  J.,  aismissmg  the  action.  The  aotiou  wm 
one  of  trespass  and  was  brought  for  the  purpose  of 
establishing  the  title  of  the  plaintiffs  to  a  small  strip 
of  land  near  Toxteth-park,  XiTerpooL  The  land  in 
dispute  was  a  narrow  strip  open  at  both  ends  situate 
between  two  fields  belonging  to  a  Dr.  Solomon,  the 
defendants'  predecessor  in  title,  and  havins  hedges 
the  whole  length  of  the  strip.  The  strip  led  from  a 
pnUio  road  called  Penny-lane  to  a  piece  of  land 
belonging  to  a  person  named  Sinclair  and  adjoining 
the  two  nelds  above  referred  to,  but  separated  bv 
them  from  Penny-lane.  In  1843  Sinclair's  piece  of  land, 
which  was  then  pastore,  was  conveyed  to  the  plaintiflii 
or  their  predecessor  in  title,  and  it  is  hereinafter 
referred  to  as  the  plaintifti*  field.  The  strip  of  land 
was  grass  and  was  the  means  of  access  to  the  plainti£Bi' 
field  from  Penny-lane.  Formerly  there  did  not 
appear  to  be  any  other  access  to  the  phuntifliB*  field 
except  along  this  strip;  but  before  1843  otiier 
roads  leading  to  the  field  from  other  places 
were  laid  out  and  the  strip  in  question  became 
comparatively  unimportant  as  a  rottd  to  the  field. 
The  plainti£Bi*  conveyance  of  1843,  which  was  the  only 
title  deed  produced  by  either  side,  had  a  plan  on  it, 
and  on  this  plan  both  the  field  conveyed  and  the  strip 
of  land  in  dispute  were  coloured  ^preen,  so  that  anyone 
looking  at  the  plan  alone,  might  infer  that  both  were 
conveved  by  tnat  deed  and  belonged  to  the  plaintifb. 
But  when  the  deed  itself  was  referred  to  and  the  parcels 
and  bonndaribs  there  described  were  looked  at,  it  was 
plain  that  the  land  conveyed  by  the  deed  did  not  include 
the  strip  in  dispute.  That  strip  was  nowhere  mentioned 
in  the  deed.  The  deftedants  never  disputed  that 
the  grantees  in  the  deed  of  1843  acqiiized  a  right 
of  way  along  this  strip  to  the  Umd  and  that 
the  plaintiffs  were  entitled  to  such  right  of  way. 
But  the  strip  itself  had  never  been  conveyed  to  the 
plaintifEk  It  was  admitted  at  the  trial,  and  again 
before  the  Oourt  of  Appeal,  that  so  far  as  the  title 
was  shown  hv  documents  the  strip  In  dispute  belonged 
to  the  deftodants,  and  not  to  the  plaintiffs.  It  was 
admitted  that  tiie  defendants'  deeds  throughout 
showed  this.  This  admission  was  in  accordance 
with  the  truth  in  their  lordships'  opinion. 

In  1861  Dr.  Solomon  convmd  part  of  one  of  his 
fields  al^Mdy  referred  to  to  m  London  and  North- 
western Bsuwav  Oo ;  and  the  plans  on  this  convey- 
ance showed  the  stiip  as  an  ''occupation  road." 
The  strip  was  of  no  apparent  use  to  JDr.  Solomon, 
and  he  did  not  appear  to  have  used  it  or  paid  any 
attention  to  it  for  many  years,  nor  had  his  trustees 
sfaice  his  death.  Nevertheless,  unless  the  plaintiffii 
had  acouired  a  titie  to  it  by  the  Statute  of  limita- 
tioos,  the  strip  of  land  belonged  to  the  defendants 
who  claimed  under  Dr.  Solomon,  and  did  not  belong 
to  the  plaintiffs.  This  also  was  conceded  by  the 
plaintiffs'  counsel  in  argnmant  The  plaintiiEi, 
however,  claimed  to  make  a  title  to  the  land  in 
diroute  under  the  Statute  of  Limitations.  They 
rehed  upon  the  several  acts  of  user  refened  to  by 
the  Master  of  the  Bolls  in  his  judgment,  and 
particularly  upon  the  fact  that  they  had  erected  two 
gates,  one  at  each  end  of  the  strip  of  land,  and  had 
subsequently  kept  the  gates  lockea. 

Hughes^  Q.G,.  and  Briscoe,  for  the  plaintiflii  (the 
appellants),  referred  to  Bains  v.  Bweton,  28  W.  B. 
954,  14  Oh.  D.  637  ;  Seddon  v.  Smith,  36  L.  T.  Bep. 
168,  25  W.  B  Dig.  133 ;  Sanders  v.  Banders,  30  W.  B, 
280,  Id  Oh.  D.  373. 
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MeCall,  Q.C,  and'  Cochrane,  for  the  defendants, 
leferred  to  Leigh  y.  Jack,  28  W.  B.  452, 5  Ex.  D.  264. 

LiNDLEY,  M.B.  (after  statinff  the  facts  as  above), 
said :  In  order  to  acquire  by  the  Statate  of  Limita- 
tions  a  title   to   land  which  has  a  known  owner 
that  owner  must  haye  lost  his  right  to  the  land  by 
being  dispossessed  of  it  or  by  having  discontinued 
his  possession  of  it :  see  3  &  4  WilL  4,  c.  27,  s.  3.    I 
will  consider  discontinuance  by  the  defendants  first. 
About  thirteen  or  fourteen  years  ago,  when  one  Lewis 
was  Solomon's  tenant,  Solomon  toUl  him  to  puU  down 
part  of  the  fence  between  the  strip  and  his  own  field, 
asserting,  as  the  truth  was,  that  the  strip  was  his. 
Lewis  made  openings  in  the  fence  accordingly.    This 
was  long  after  the  gates  were  put  up.    The  incident 
disproves  discontinuance  of  possession  by  Solraa,on  at 
the  time  in  question.    It  is  true  that  the  defendants 
have  done  nothing  on  the  strip  since  this  time,  but 
they  had  no  occasion  to  do  so.    I  cannot  infer  from 
the  evidence  any  discontinuance  of  possession  by  the 
defendants  or  their  predecesiors  either  before  or  after 
this  act  of  ownership.    If  the  defendants  have  lost 
their  right  to  the  strip  it  must  be,  not  by  reason  of  any 
withdrawal  or  discontinuance  of  posseqsion  on  their 
part,  but  by  reason  of  their  beins  dispossessed  by  the 
plaintiflRn  or  their  predecessors.    1  turn,  then,  to  what 
uie  plaintiifa  have  done.    Many  years  ago  the  plain- 
ti£Bi  or  their  predecessors  put  up  two  gates,  one  at 
each  end  of  the  strip  of  land  in  question,  and  they 
put  looks  on  these  gates,  and  they  were  kept  locked 
until  recently,  when  disputes  arose.    The  pliuntifb  or 
their  tenants  have  kept  the  ke^rs.    If  the  plaintifEs 
had  been  strangers,  having  no  right  to  or  over  the 
strip  in  question,  the  natural  inference  would  be  that 
they  put  up  these  gates  in  order  to  exclude  everyone, 
and  that  everyone  was  in  fact  excluded.    But  the 
erection  of  the  gates  and  the  fact  that  thev  were  locked 
is^in  this  case  open  to  a  very  different  explanation.  Let 
us  take  the  gatesSseparately.  The  plaintiffs  had  a  right 
to  put  up  a  gate  in  their  own  field,  and  if  they  put  it  up 
there  and  not  actually  in  the  strip  of  land,  they  in  no 
way  dispossessed  the  defendants  of  any  land  of  theirs 
nor  interfered  with  any  right  of  theirs,  for  the  defend- 
ants had  no  right  to  go  from  the  strip  of  land  on  to 
tiie  plaintiffs'  field.       The  evidence  does  not  show 
where  exactiy  this  gate  was.    If  it  was  in  the  strip  of 
land  its  erection  was  a  trespass  and  so  far  an  invasion 
of  the  defendants'  rights,  but  far  short  of  an  eviction 
from  the  strip.    The  gate  at  the  Penny-lane  end  of 
the  strip  may  well  have  been  put  up  to  protect  the 
strip  and  the  plaintiffs'  right  of  way  over  it  tom  in- 
vasion by  the  public,  and   not   to   dispossess   the 
defendants.     There  is  evidence  to  show  that  rublush 
was  thrown  on  the  strip  at  the  Penny-lane  end ;  but 
there  is  no  evidence  to  show  that  the  gate  was  put  up 
with   the  intention  of   dispossessing  Solomon,   the 
defendants'  predecessor  in  title.    The  gate  was  in  fact 
a  protection  to  his  {property  as  well  as  to  the  plain- 
tiffi'  rights.      Nor  is  it,  I  think,  true  to  say  that 
whatever  the  plaintiffs'  intentions  may  have  been  the 
defendants  or  Solomon  were  in  fact  dispossessed  of 
the  land  by  the  erection  of  these  twog^tes.    They 
oould  not  be  dispossessed  unless  the  plaintiffia  obtained 
possession  themselves ;  and  possession  by  the  plaintiffs 
involves  an  aniTnui  poBndendi-^ue.,  occupation  with 
the  intention  of  excludiiu^  the  owner  as   well   as 
other   people.      The   evidence   that    the   plaintiffs 
never  had  any  such  intention  is  extremely  strcmg. 
The  correspondence  shows  that  until  quite  reoentfy 
they  only  claimed  a  right  of  way.      Even  when 
they  commenced  this  action  they  claimed  a  right 
of   wav   and  no  more.      It  was   only  at  a   later 
stage  that  th^  daimed  the  ownership  of  the  strip. 
When  possession  or  dispossession  has  to  be  inferred 


from  equivocal  acts  the  intention  with  which  they  are 
done  is  all-important :  see  Leigh  v.  Jack,  5  Ex.  D., 
at  p.  265.  I  am  myself  convinced  tiiat  the  gates 
were  put  up,  not  to  exclude  the  defendants,  but  to 
protect  the  plaintiffi'  right  of  way  and  to  prevent  the 
publio  tom  going  along  the  strip  of  land  now  dabned 
by  the  plaintiffi.  The  other  acts  of  ownership  relied 
upon  by  the  plaintifEs  are  far  less  important.  The 
fact  that  horses  or  cattle  lawfully  on  the  strip,  grased 
more  or  less  in  it  does  not,  in  my  opinion,  assist  the 
plaintiffs.  It  is  too  insignificant.  So  is  the  leave 
given  to  put  a  telegraph  pole  on  the  edge  of  the  strip 
some  thi^  or  four  years  ago.  So  is  clipping  the 
fences  on  the  strip  sides.  The  fact  that  one  of  the 
plaintiffs'  tenants-— viz.,  Peacop — ^let  the  pasturage  of 
the  strip  to  Garruthers  some  fifteen  years  ago,  and 
afterwards  to  Boote,  who  was  a  tenant  of  the 
defendants,  is  more  important.  This,  however,  was 
an  arrangement  between  two  tenants.  The  reason  for 
it  as  regards  Garruthers  is  not  explained.  As  regards 
Boote,  he  tells  us  he  paid  Peacop  5s.  a  year  for  three 
or  four  years  for  convenience  and  grazing.  He  wanted 
to  go  along  the  strip  to  some  buildings  on  his  land 
ana  his  cattie  got  through  tiie  fence  where  Lewis 
had  cut  it  down,  and  Peacop  complained  of  this. 
There  is  no  evidence  to  show  that  the  plaintiffs  knew 
anything  about  either  of  these  arrangements.  There 
is  no  evidence  to  show  that  tiie  p&intiflii  or  their 

Sredecessors  ever  themselves  let  the  strip  of  land  or 
ealt  with  it  as  their  own  otherwise  than  by  shutting 
it  in  by  the  two  gates  already  mentioned  and  by 
ffiving  leave  to  put  up  a  telegraph  pole.  I  have 
looked  at  all  the  decisions  I  can  find  which  throw 
any  light  on  this  subject.  Leigh  v.  Jade  is  the 
nearest  and  most  instructive.  Baine  v.  Buxton 
(the  underground  cellar  case),  presented  no  diffi- 
culty except  on  the  point  ox  concealed  fraud. 
The  owner  of  the  cellar  was  there  plainly  dispossessed 
by  the  plaintiff,  who  took  and  kept  possession  of  the 
cellar  intending  to  acquire  it  for  himself.  In 
Seddon  v.  Smiih  and  Norton  v.  London  and  Norths 
Western  Bailway  Co.,  28  W.  B.  173,  18  Oh.  D. 
268,  the  acts  of  ownership  were  unequivocal — ^tiiere 
was  ploughing  up  and  cultivation  of  a  strip  of  land. 
Gombining  all  the  evidence  adduced  b^  the  pLsintiffii, 
I  think  Bigham,  J.,  was  quite  right  m  holding  that 
the  plaintiffs  had  f siled  to  prove  the  acquisition  of  a 
titie  to  the  strip  of  land  m  dispute,  'the  evidence 
is  not  enough  to  prove  that  ^e  defendants  or  their 
predecessors  have  oeen  dispossessed  for  the  statutory 
period  of  the  strip  which  unquestionably  was  thein. 
The  appeal  fails,  and  ought  to  be  dismissed  with 
costs. 

Jbune,  p.— I  have  had  the  opportunity  of  reading 
the  judgment  of  the  Master  of  the  Bolls,  and  I  am 
not  prepared  to  diffisr  from  it.  But  I  am  bound  to 
say  that  I  have  arrived  at  that  oondusion  with  great 
hesitation.  That  hesitation  of  course  does  not  arise 
from  anything  connected  with  the  paper  titie  to  the 
property,  because  it  is  clear,  as  the  Master  of  the 
Bolls  has  said,  that  the  paper  titie  is  in  the  defendants 
and  not  in  the  plaintiffs.  My  difficulty  has  been  that, 
although  I  am  mdined  to  agree  with  what  has  been 
said  as  to  the  animue  pose^endi,  the  facts  as  to  the 
possession  of  the  plaintifb  appear  to  me  extremely 
strong.  Putting  the  matter  oroadly,  it  is  hard^  too 
much  to  say  that  every  act  of  user  has  been  on  the 
part  of  the  pbuntifls,  and  that  there  has  been  no  real 
user,  for  the  last  twelve  years  or  a  much  longer  period, 
on  the  part  of  the  defendants.  No  doubt  some  of 
those  acts  are  of  no  great  importance.  The  putting 
up  of  the  telegraph  pole  and  the  dipping  of  the 
hedges  are  matters  of  no  great  importance.  But  the 
erection  of  the  gates  and  the  grazing  are  matters 
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which  assnme  a  graver  aspect.  It  ia  trae  also  to  say 
that  there  has  been  really  no  user  on  the  part  of  the 
defendants  or  of  their  predecessors  in  title.  It  is  true 
that  there  was  no  temptation  to  them  to  use  the 
lane,  except  so  far  as  they  used  it  for  grazing, 
and  that  matter  cannot  be  quite  lost  sight  of 
when  we  find  that  their  tenants  actmdly  thought 
it  worth  while  to  x)ay  something,  though  not 
much,  for  the  grassing.  These  are  the  undoubted 
facts,  and  if  they  stood  alone,  I  confess  that,  where 
we  find  on  the  one  side  acts  of  user  and  on  the«other 
side  none  or  practically  none,  I  should  be  much  in- 
clined to  say  that  there  had  been  a  dispossession—that 
is,  that  legally  the  plaintiflTg  have  been  in  possession. 
And  if  the  defendants  during  the  last  twelve  years 
had  sought  to  bring  an  action  of  trespass  against 
anyone  who  had  trespassed  on  the  land,  I  tiiink  they 
would  have  found  it  difficult  to  prove  that,  although 
they  had  a  legal  paper  title,  they  were  in  possession 
sufficiently  to  maintain  such  an  action.  These  facts 
have  impressed  me  very  strongly,  and  it  is  witii 
considerable  difficulty  that  I  agree  with  the  judgment 
of  the  learned  judge  in  the  court  below.  But  on  the 
whole  I  am  not  prepared  to  take  the  responsibiUty  of 
differing  from  him  because  all  through  there  has  been 
an  undoubted  right  of  way  in  the  plaintifGB  as  against 
the  defendants,  and  it  is  very  difficult  to  distinguish 
the  acts  done  by  the  plaintilSs  from  acts  which 
they  would  do  and  would  have  a  right  to  do 
in  exercise  of  their  right  of  way.  That  observation 
is  particularly  applicable  with  regard  to  the  gates. 
If  there  had  been  no  right  of  way  I  should  have 
thought  that  when  a  man  puts  gates  at  each  end  of  a 
strip  of  land  and  locks  them  he  has  done  as  strong  an 
act  as  he  could  do  to  assert  his  right  to  the  ownership 
of  the  land.  Such  an  act  has  always  been  held  to  be 
one  of  the  strongest  things  that  can  be  done  to  assert 
ownership,  but  when  you  find  that  a  man  who 
has  done  this  had  a  right  of  way  over  the  land, 
that  one  end  of  the  piece  of  land  runs  out  into 
a  public  road  and  the  other  into  his  own  land, 
and  that  along  each  side  of  the  piece  of  land  are 
hedges  which  either  were  practically  not  used  at  all 
or  were  used  for  a  short  time  only,  and  the  user  then 
disappeared,  the  erection  of  the  gates  and  the  lock- 
ing and  keeping  them  locked  womd  appear  referable 
raUier  to  the  exercise  of  the  undoubted  right  of  way 
than  to  acts  of  user  such  as  to  constitute  dispossession. 

In  the  same  way  the  grazing,  though  to  a  less 
extent,  admits,  in  my  view,  of  explanation.  It  is  very 
necessary  to  keep  down  the  grass  in  order  to  make 
the  right  of  way  practically  exerciseable  by  the  person 
entitled  to  it.  Of  course  he  would  not  like  the  grass 
to  grow  to  such  a  leng^  that  there  remained  no  path 
over  it. 

Under  the  circumstances  I  am  not  prepared  to 
diffisr  from  the  judgment  of  the  learned  judge  in  the 
court  below. 

BouERj  L.J. — As  has  been  pointed  out  by  the 
learned  President,  the  case  is  one  of  difficulty,  but  I 
agree  in  the  judgment  of  the  Master  of  the  Bolls,  and 
in  the  reasons  given  by  him,  to  which  I  cannot 
usefully  add. 

Appeal  diamissed. 

So]icitor8,Itowcliffea,  EawU^  &  Go,,  for  SUme, Fletcher , 
&  Co.,  LdveriMol;  Wynne,  Holme,  &  Wynne,  for  F,  J, 
Leslie  &  Co,,  Liverpool. 


From  Q.  B.  Div.         ") 
(A.  L.  Smith,  Collins,  and  [  Nov.  14. 

Yaughan  Williams,  L. JJ.  ) 

Weir  &  Co.  v.  Gibvin  &  Co.  (a.) 

Ship— Charter-party — Advance  freighJt — Desbrtiction  of 
part  of  cargo  before  sailing — Liability  to  pay  advance 
freight  on  cargo  destroyed. 

By  a  charter-party  it  tuas  provided  that  the  charterers 
should  load  a  full  and  complete  cargo  ait  a  certain  rate 
of  freight  per  ton  on  the  quantity  to  be  delivered  to  the 
consignees,  the  freight  to  be  due  and  paid  **  two-thirds  in 
cash  three  days  after  sailing,  ship  lost  or  not  lost,  and  the 
balance  on  unloading  and  right  delivery  of  the  cargo" 
A  portion  of  the  cargo  which  had  been  loaded  on  board 
was  destroyed  by  fire — a  peril  mtUually  excepted  in  the 
charter-party — before  the  sailing  of  the  ship.  Three 
days  after  sailing  the  shipowners  claimed  two-thirds 
advance  freight  on  the  whole  cargo,  including  the  part 
destroyed. 

Held,  that  the  shipowners  ivere  not  entitled  to  the 
advance  freight  on  the  part  of  the  cargo  which  had  been 
destroyed. 

Judgment  of  Lord  Bussell  of  Eillowen,  C.J.  (47 
W.  B.  365,  [1899]  1  Q.  B.  193),  affirmed. 

Appeal  from  the  judgment  of  Lord  Bussell  of 
Killowen,  C.J.,  reported  in  47  W.  B.  365,  [1899]  1 
Q.  B.  193. 

The  action  was  to  recover  advance  freight.  A 
charter-party,  dated  the  3l8t  of  March,  1898,  was 
made  between  the  plaintiffs,  who  were  the  owners  of 
ship  Olivebank,  and  the  defendants,  as  agents  for 
(Hrvin  &  Eyre,  of  San  Francisco,  the  charterers ;  but 
although  the  defendants  contracted  as  agents  only, 
they  agreed  to  undertake  responsibility  in  the  present 
action. 

The  following  were  the  material  clauses  of  the 
charter-party:  ''The  said  vessel  shall  proceed  to  a 
loading  berth  in  the  Biver  Tyne  or  Tyne  Dock,  and 
there  load  a  full  and  complete  cargo  of  coke  and 
lawful  merchandize  (excluding  coals,  subject  to 
stipulations  in  margin,  scrap  iron,  acids,  gunpowder, 
and  explosives),  the  cargo  l^ing  of  such  a  nature  as 
will  load  vessel  to  Lloyd's  freeboard  (subject  to  pro- 
visions of  side  clause)  not  exceeding  what  she  can 
reasonably  stow  and  carry,  and  being  so  loaded,  shall 
proceed  to  San  Francisco  and  deliver  the  same.  The 
captain  to  sign  bills  of  lading  for  the  weight  of  cargo 
taken  on  board  as  presented,  without  prejudice  to  the 
tenor  of  this  charter,  provided  same  equal  the  amount 
of  the  chartered  freight.  Charterers'  liability  with 
respect  to  this  charter  to  cease,  except  for  freight 
as  provided,  on  the  vessel  being  loaded,  the  captain 
and  the  owner  to  have  an  absolute  lien  on  the  cargo 
for  all  unpaid  freight  and  demurrage.  Freight  for 
the  said  cargo  to  be  paid  on  final  discharge  at  the  rate 
of  IBs.,  except  on  cargo  shipped  in  Hull,  as  herein- 
after provided,  per  ton  of  2,240  lbs.  on  the  quantity 
to  be  delivered  to  the  consignees.  The  freight  to  he 
due  and  paid  as  follows  :  Two-thirds  in  cash,  less  6 
per  cent  for  all  charges,  three  days  after  sailing  from 
Tyne,  ship  lost  or  not  lost,  and  the  balance  on  un- 
loading and  right  delivery  of  the  said  cargo,  to  be 
paid  in  United  States  gold  coin  at  the  exchange  of 
4  dols.  80  cents,  per  £  sterling.  The  act  of  Qod 
.  .  •  fire,  &c.,  mutually  excepted."  The  charter- 
party  contained  in  the  margin  the  following  clause : 
''  Charterers  undertake  to  ship,  and  owners  to  load, 
1,000  tons  of  dead- weight  cargo  (of  which  500  tons 
may  be  cannel  coal  in  charterers'  option)  in  manner 
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which  mines  and  minerals  can  be  reserved  is  in  a 
mining  lease,  which  is  provided  for  by  section  17. 
The  best  rent  for  the  properly  demised  has  not  been 
reserved  as  required  by  section  7  (2).  Therefore  the 
lease  is  invalid. 

C.  n»  Lindon,  for  the  vendor. — Buckley  v,  Howell 
does  not  apply  to  a  lease  under  the  Settled  Land 
Act.  Moreover,  the  Confirmation  of  Sales  Act,  1862 
(25  &  26  Yicfe.  108),  authorized  trustees  to  sell 
minerals  apart  from  the  surface.  Section  17  of  the 
Settled  Land  Act,  while  expressly  giving  power  to 
reserve  mines  and  minerals  in  a  mining  lease,  does  not 
prohibit  it  beiug  done  in  other  leases.  Section  13 
allows  grants  "  of  any  part  of  land  "  upon  surrenders. 
If  the  lease  is  otherwise  invalid  it  is  cured  by  section 

20  (2)  of  the  Act,  and  also  by  the  Act  12  &  13  Vict. 
0.  26,  which  makes  valid  leases  whidi  would  other- 
wise be  invalid  owing  to  deviation  from  the  powers 
under  which  they  are  granted :    Walah  v.  Lomdale, 

21  Ch.  D.  9,  30  W.  R.  Dig.  109.  If  the  reservation  of 
minerals  is  wrong,  the  lease  is  otherwise  valid,  and 
the  reservation  only  fails. 

Kekewich,  J. — In  my  judgment  the  objection 
taken  by  the  purchaser  is  a  sound  one.  The  person 
from  whom  the  vendor  derives  his  title  is  a  tenant  for 
life  haviog  power  of  leasing  conferred  upon  him  by 
the  Settled  Land  Act,  1882,  indudiug  the  power  to 
grant  building  leases  for  a  term  of  ninety-nine  years. 
The  Act,  however,  also  provides  for  his  granting  diem 
for  a  longer  term  with  the  sanction  of  the  court,  and 
that  sanction  the  tenant  for  life  has  obtained.  But 
the  order  of  the  court  which  he  has  obtained  only 
gave  him  power  to  lease  imder  the  Act  for  building 
purposes  for  a  longer  terms  than  he  could  otherwise 
have  done,  so  that  in  other  respects  he  derives  no 
assistance  from  the  terms  of  the  order,  but  is  thrown 
back  on  the  Act. 

The  powers  conferred  on  a  tenant  for  life  with 
respect  to  granting  leases  is  contained  in  section  6  of 
the  Settled  Land  Act,  1882,  which  provides  that  **  A 
tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any 
kind,  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  any 
term  not  exceeding  (1)  in  case  of  a  building  lease, 
ninety-nine  years;  (2)  in  case  of  a  mining  lease, 
sixty  years;  (3)  in  case  of  any  other  lease, 
twenty-one  years."  It  is  therefore  clearly  shown 
that  under  this  section  a  lease  of  minerals — 
that  is  to  say,  what  is  beneath  the  surface, 
may  be  granted,  but  the  question  here  is  whether 
a  building  lease  of  the  surface  can  be  granted 
reserving  the  minerals.  The  section  provides  that  the 
tenant  for  life  may  lease  the  land  '*or  any  part 
thereof,"  and  it  is  said  that  these  mines  and 
minerals  below  the  surface  are  necessarily  **&  part 
of "  the  land.  According  to  the  old  rule,  it  is  said, 
a  grant  of  land  comprises  everything  from  the  sky  to 
the  centre  of  the  eurth,  and  a  grant  of  the  surface 
being  a  lateral  division  of  the  Iwd  must  therefore  be 
a  grant  of  '*  a  part  of  "  the  land.  But  as  I  understand 
the  law  as  laid  down  by  Lord  Bomilly  in  Buckley  v. 
Howellt  which  has  received  sanction  by  the  conse- 
quent and  subsequent  passing  of  the  Confirmation  of 
Sales  Act,  1862,  it  is  not  right  to  speak  of  "  a  part  of  " 
land  where  the  division  is  laterid ;  and  that  view  is 
supported  by  the  decision  in  the  case  of  Dayrell  v. 
Hoare,  cited  by  Mr.  Micklem,  where  littledale,  J., 
says  :  '*  I  think  the  grant  bad  on  the  simple  ground 
that  the  entirety  in  the  particular  part  is  not  demised." 
I  need  not  go  into  the  rest  of  that ;  the  case  dealt  with 
the  reservation  of  sporting  rights — ^but  apply  here  the 
phrase  I  have  just  quoted.  Here  you  have  taken 
part  of  the  Ituid  meaburiug  so  many  square  feet  on 


the  surface,  and  having  taken  it  you  have  demised  it 
all,  but  you  have  reserved  the  minerals— that  is  to  say, 
you  have  divided  it  by  a  lateral  section — ^viz.,  the 
minerals,  and  that  is  not  permitted,  as  there  is  no 
special  power  here  given  to  the  tenant  for  life  enabling 
him  to  do  so.  It  is  not  demised  otherwise  than  as  a 
building  lease,  and  I  do  not  see  that  the  words 
<*  whether  involving  waste  or  not"  makes  any  dlfTar- 
ence.  I  expect  that  in  this  particular  lease  the 
leasing  must  involve  waste,  bat  that  does  not  extend 
the  power  of  leasing  or  make  any  alteration  in  the  Aot. 

Then  there  are  other  provisions  of  the  Act  which 
require  consideration,  and  the  first  is  section  17  (1). 
which  provides  that :  **  A  sale,  exchange,  partition,  or 
mining  lease  may  be  made  eitUer  of  land,  with  or 
without  an  exception  or  reservation  of  all  or  any  of 
the  mines  and  minerals  therein,  or  of  any  mines  and 
minerals."  That  shows  that  the  Legislature  saw  that 
it  was  necessary  to  separate  mines  and  minerals  from 
the  surface  where  mining  leases  are  granted,  but  it 
does  not  assist  the  vendor  to  say  that  a  building  lease 
maybe  granted  reserving  the  mines  and  minerals; 
on  the  contrary,  so  far  as  pertinent  at  all,  it  tends  to 
show  that  the  Legislature  knew  it  was  necessary  in 
certain  cases  to  insert  a  special  power  to  enable  the 
mines  and  minerals  to  be  reserved  at  all.  Then  there 
is  section  13  which  which  provides  that  (1)^"  A  tenant 
for  life  may  accept  ...  a  surrender  of  any 
lease  of  settled  land,  whether  made  under  this  Act  or 
not,  in  respect  of  the  whole  land'  leased,  or  any  part 
thereof,  with  or  without  exception  of  all.  or  any  of 
the  mines  and  minerals  therein,  or  in  respect  of  mines 
and  minerals,  or  any  of  them"  ;  and  (2)  <<  On  a  sur- 
render the  tenant  for  life  may  make  of  the  land  or 
mines  and  minerals  surrendered,  or  of  any  part 
thereof,  a  new  or  other  lease,  or  new  or  other  leases, 
in  lots." 

There  are  difficulties  of  construction  in  this  section 
which  may  some  day  require  decision,  but  I  will  not 
dwell  upon  them  here  further  than  to  say  that  the 
section  only  contemplates  the  necessity,  which  is  one 
that  constantly  occurs,  of  accepting  surrenders  and 
granting  new  leases,  and,  to  effect  that,  larger  powers 
are  given,  and  the  Legislature  provides  that  where 
mines  and  minerals  alone,  which  were  demised  under 
an  old  lease,  are  surrendered,  a  new  lease  may  be 
granted  reserving  the  mines  and  minerals,  having 
reference  to  the  particular  oironmstances,  and  these 
provisions  do  not  affect  building  leases. 

Then  if  I  am  right  so  far,  the  present  lease  is  bad ; 
but  it  is  said  that  there  are  two  Acts  of  Parliament 
which  cure  it.  One  is  the  Settled  Land  Act,  1882, 
itself,  by  section  20,  sub-section  2,  which  provides 
that  a  deed  of  conveyance  under  the  Act  **to  the 
extent  and  in  the  manner  to  and  in  which  it  is 
expressed  or  intended  to  operate  and  can  operate 
under  this  Act,  is  effectual  to  pass  the  land  conveyed." 
To  say  that  that  helps  the  vendor  is  to  beg  the  ques- 
tion, because  if  the  lease  operates  under  the  Aot  there 
is  no  need  to  come  here,  and  if  it  does  not  so  opente 
the  section  does  not  help  him.  Then  it  is  said  that 
there  is  another  Act— 12  ft  13  Vict  o.  26— which 
assists  to  cure  defective  powers  in  leases,  but  that  Act 
only  applies  to  defects  in  forms  and  oeremonies,  and 
does  not  refer  to  the  substance  of  the  powers  given. 
Were  I  to  hold  that  that  Act  made  this  lease  good, 
you  might  neglect  every  provision  of  the  Settled  Land 
Act,  and  a  tenant  for  life  might  make  any  kind  of 
lease  he  pleased,  and  neglect  all  forms  and  oeremonies 
if  he  acted  honestly.  That  cannot  be  the  meaning  of 
the  Act  in  question,  and  I  do  not  think  it  at  all  affects 
the  present  case,  where  the  court  is  dealing  with  the 
substantial  question  ^whether  a  tenant  for  Ufe  can 
grant  a  building  leifte  reserving  the  mines  and 
minerals. 
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Then  there  was  an  objection  taken  by  Mr.  Mioklem, 
which  at  first  I  thought  might  be  of  some  importanoe. 
He  snggested  that  if  land  was  demised  for  bnildinff 
pmrposes,  bat  the  mines  and  minerals  were  resenred, 
yon  cannot  say  that  the  best  rent  has  bean  reserved  for 
the  building  lease  as  required  by  section  7  of  the  Act, 
snb-seotion  2  of  which  provides  that,  "  Every  lease 
shall  reserve  the  best  rent  that  can  reasonably  be 
obtained,"  because  some  part  of  the  rental  value  must 
necessarily  be  attributable  to  the  mines  and  minerals. 
But  on  rdiection  I  do  not  think  there  is  anything  in 
that  ^oint,  because  if  the  land  is  demised  reserving 
the  mines  and  minendSy  the  reason  that  the  full  best 
rent  is  not  reserved  is  that  something  has  bean 
reserved  out  of  the  demise  itself ;  if,  therefore,  the 
vendor  is  right  in  saving  that  a  demise  of  the  surface 
with  a  reservation  of  the  mines  and  minerals  is  good, 
then  there  is  no  real  ground  for  saying  that  the 
tenant  for  Ufe  has  not  got  the  best  rent  for  the  thing 
he  has  demised.  If  on  the  other  hand  the  tenant  for 
life  has  no  power  to  make  such  a  demise,  the  objection 
is  of  no  force.  I  do  not  tiierefore  think  that  the 
argument  that  the  tenant  for  life  has  not  reserved  the 
best  rent  obtainable  is  of  any  importance. 

But  for  the  reasons  stated  above  I  think  that  the 
demise  is  bad,  and  there  should  be  a  declaration  to 
that  effect  against  the  validity  of  the  lease  ih  accord- 
ance with  the  terms  of  the  purchaser's  summons. 

SolioitorB,  SeweU,  Edivard$,  A  NeviU ;  C.  P.  EaUm 
Taylor^  for  H,  A.  MaUhewB^  Shanklin  and  Sea  View. 


Chan.  Div.       )  ^      . 

Cozeni-Hardy,  J.  ]  ^^  ^• 

In  re  Gottldikg's  Seitlismei^t. 
DOBELL  V.  DuTTOir.  (a.) 

Will— Residuary  devise  and  bequest — Settlement — Power 
of  revocation  and  new  appointment — Wills  Act  (1 
Vict.  c.  26).  «.  27. 

The  principle  that  a  general  devise  and  bequest  does  not 
operate  under  section  27  of  the  Wills  Act,  1887,  as  an 
exercise  of  a  power  of  revocation  and  new  appointment 
applies  to  the  ease  where  the  power  of  revocation  and 
new  appointment  is  t?Mt  contained  in  the  instrument 
originally  creating  ity  as  well  as  to  the  case  where  the 
power  10  thai  reserved  by  an  appointment  made  in 
exercise  of  the  original  power* 

Originating  summons. 

This  summons  was  for  the  determination  (among 
other  things)  of  the  question  of  the  operation  of  a 
residuary  devise  and  bequest  upon  propeity  previously 
settled  with  powers  of  revocation  and  new  appoint- 
ment of  the  uses  and  trusts. 

By  his  will  made  in  1869  George  Goulding  devised 
certain  honses  in  Kavigation-road,  Northwidh,  to  his 
wife  in  fee,  and  he  gave  the  residue  of  his  real  and 
personal  estate  to  trustees  for  sale  and  conversion, 
and  to  pay  the  income  to  his  wife  for  life,  and  after 
her  death  (in  the  events  which  happened)  to  his 
sister,  the  wife  of  the  defendant  John  Dutton,  and 
his  brothers  John  Gk>ulding  and  Thomas  Goulding, 
in  equal  shares. 

In  1888  the  testator  conveyed  the  houses  in 
KavigatioD-road  and  other  freehold  houses,  and  a 
If-asehold  bouse  and  the  furniture  therein,  to  the 
plaintiff  Dobell,  to  the  use  of  himself,  the  settlor,  for 
life,  and  after  his  death  upon  trusts  in  favour  of  certain 
persona  therein   mentioned.     And  it   was  by   the 

(a.)  Bepcxrted  by  NxviLLB  Tebbutt,  Esq.,  Bar- 
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settlement  declared  that  the  settlor  might  at  any 
time  by  deed  or  will  revoke  the  said  uses  and  trusts, 
and  declare  such  other  uses  and  trusts  as  he  should 
think  fit. 

In  1890  the  testator  made  a  codicil  to  his  said  will, 
which  recited  that  his  sister  Mrs.  Button  had  died  in 
1879,  and  declared  that  her  share  should  be  paid  to 
her  husband,  and  that  in  all  other  respects  the 
testator  confirmed  his  said  wilL  The  testator  had  a 
few  months  previously  destroyed  the  settlement. 
He  died  in  1891,  leaving  no  property  except  a  small 
amount  in  cash  and  what  was  comprised  in  the 
settlement. 

The  plaintiffii  were  the  trustee  and  the  persons 
entitled  imder  the  settlement;  the  defendants  were 
the  persons  claiming  under  the  will  and  codicil ;  and 
the  question  was  whether  they  were  entitled  to  any 
part  of  the  property  comprised  in  the  settlement. 

Butherford,  for  the  plaintiffiB.— The  residuary  gift 
cannot  affect  the  property  comprised  in  the  settle- 
ment. Section  27  of  the  Wills  Act  only  makes  a 
general  devise  or  bequest  operate  as  an  exercise^  of  a 
power  of  appointment,  not  of  a  power  of  revocation  of 
trust :  Fomfret  v.  Penring,  3  W.  B.  81,  5  De  G.  M.  &  G. 
775,  In  re  Brace,  39  W.  B.  608,  [1891]  2  Oh.  671, 
Charles  v.  Burke,  43  Gh.  D.  223n,  37  W.  B. 
Dig.  137.  If  it  is  contended  that  the  devise  of  'the 
residuary  real  estate  is  specific,  at  any  rate  the  bequest 
of  personalty  is  general. 

J,  Botch,  for  the  defendant  Dutton. 

Cochran,  for  other  defendants.— The  codidl  revives 
the  wiU  as  of  the  date  of  the  codidl,  and  the 
residuary  devise  consequently  operated  as  an  appoint- 
ment of  uses  under  the  settlement.  Pon\fret^  v. 
Perring  and  In  re  Brace  are  cases  where  an  appoint- 
ment reserving  power  of  revocation  and  new  appoint- 
ment had  been  made  under  the  power  in  the  original 
instrument,  and  it  was  held  that  a  subsequent  general 
bequest  did  not  operate  as  a  revocation  of  the 
existing  appointment.  That  principle  does  not 
govern  this  case  where  there  has  been  no  appoint- 
ment. The  express  devise  of  the  houses  in  Naviga- 
tion-road shows  the  intention  of  the  testator  to  deal 
with  the  settled  property  :  Beid  v.  Beidy  26  Beav.  469, 
7  W.  B.  Ch.  Dig.  104.  [Cozbns-Habdy.  J.,  referred  to 
Palmer  v.  Newell,  3  W.  B.  333,  20  Beav.  32.]  In  re 
Wait,  33  W.  B.  930,  30  Ch.  D.  617. 

Durandu,  for  other  defendants,  referred  to  the 
observations  of  North,  J.,  in  In  re  Gibbes'  Settlement, 
36  W.  B.  429,  37  Ch.  D.  143. 

Cozens-Habdy,  J.— The  destruction  of  the  settle- 
ment by  the  settlor  did  not  operate  as  an  exercise  of 
the  power  of  revocation  so  as  to  make  the  property 
his  own.  The  testator  had  power  to  revoke  the  trusts 
of  the  settlement,  and  appoint  fre^  ones.  These  two 
things  might  have  been  done  by  one  and  the  same 
instrument.  Now,  if  I  can  find  an  intention  on  the 
part  of  the  testator  in  his  will  to  dispose  of  his 
settled  property,  I  shotdd  desire  to  give  effect 
to  it.  I  find  a  specific  bequest  of  the  houses 
in  Navigation-road  foUowed  by  a  residuaiv  devise 
and  bequest.  It  is  admitted  by  Mr.  Butherf ord  that 
the  will  operates  to  dispose  of  the  houses  in 
Navigation-road.  But  I  cannot  hold  that  it  dis- 
poses of  the  rest  of  the  property  comprised  in  the 
settlement.  The  case  no  doubt  comes  under  the  new 
law.  It  has,  however,  been  decided  by  cases  binding 
upon  me  that  there  is  nothine  in  the  Wills  Act  which 
makes  a  residuary  devise  and  bequest  operate  as^  an 
exercise  of  a  power  of  revocation  and  new  appoint- 
ment. It  is  argued  that  the  principle  of  these 
authorities  does  not  apply  to  a  case  where  the  powers 
of  revocation  and  new  appointment  were  in  the  original 
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High  Ooxrwa. 


initmment,  bat  only  where  there  has  been  an  appoint- 
ment  tinder  the  origmal  power  whkh  itself  hae  reserved 
power  of  leyooation  and  new  appointnient.  I  think 
that  that  is  too  narrow  a  view  ox  the  piuunple.  The 
decision  of  the  Master  of  the  Bolls  in  Reid  y.  Beid  has 
been  pressed  upon  me,  but  it  appears  from  the  ease  of 
Palmer  v.  Newdl  that  he  considered  that  the  doctrine 
of  Pomfret  y.  Perring  applied  to  a  case  snoh  as  this 
before  me.  It  is  said  that  I  ooicht  to  find  an  inten- 
tion to  revoke  and  appoint  beoaose  the  testator  had 
in  his  will  expressly  mentioned  and  derised  part  of 
the  settled  property,  but  that  only  shows  that  he  did 
not  intend  to  deal  with  the  rest. 

Declaration  that  the  houses  in  Navigation-road 
were,  but  that  the  residuary  real  and  personal  estate 
was  not,  appointed  by  the  will. 

Solicitors,  J.  W.  Thampum,  Liverpool,  for  J.  J, 
Dixon,  Northwich,  and  for  A.  A  J.  E.  Fletcher, 
North  wioh;  W.  H.  Draper,  Liverpool,  for  Arthur 
Broume,  Warring^n. 


a 


Nov.  2. 


Chan.  Div. 
Farwell,  J, 

Hepwobth  v.  Pigelbs.  (a.) 

Vendor  and  purchaser — Covenant  not  to  uaeaean  inn  or 
beerhouse — Acquiescence  in  sale — Waiver. 

Acquiescence  for  a  long  period  of  years  in  the  use  of 
freehold  premises  in  a  manner  inconsistent  with  the 
purpose  of  a  reetrictive  covenant  contained  in  the  convey- 
ance will  amount  to  a  waiver  or  release  of  the  covenant. 

Gibson  v.  Doeg,  6  W.  B.  107,  2  H.  d:  N,  615. 
foUowed. 

Action  for  the  rescission  of  a  contract  for  the  sale  of 
a  freehold  shop  and  for  the  return  of  the  deposit  on 
the  ^und  of  misrepresentation  by  concealment  of  a 
restrictive  covenant  against  the  sale  of  beer  on  the 
premises. 

By  a  contract  dated  the  2ard  of  September,  1808, 
the  plaintiff  agreed  to  purchase  a  shop  in  LQycrof t- 
road,  Bradford,  from  the  defendant  for  the  sum  of 
£1,050.  The  agreement  contained  a  statement  that 
the  shop  was  licensed  for  the  sale  of  beer  and  spirits 
to  be  consumed  off  the  premises,  and  information  to 
this  effSeot  was  given  to  the  plaintiff  by  the  defendant's 
solicitor.  No  information  was  given  as  to  the 
existence  of  the  restrictive  covenant,  which  was  con- 
tained in  a  conveyance  to  the  defendant's  predecessor 
in  title  in  1874|  and  its  existence  did  not  become 
known  to  the  plaintiff  until  the  abstract  was  delivered. 
The  covenant  prohibited  the  user  of  any  shop  as  an 
inn,  or  the  sale  of  any  beer  or  intoxicating  Uquors 
in  any  shop,  built  on  the  land  conveved.  On 
making  the  discovery  the  plaintiff  refused  to  com- 
plete, and  demanded  the  return  of  his  deposit,  which 
the  defendant  then  claimed  that  he  was  entitled  to 
forfeit. 

At  the  trial  evidence  was  produced  which  showed 
that  there  was  no  general  buildinff  scheme  afifectinff 
the  property  hi  question,  and  that  beer  and  spirits  haa 
been  sold  in  the  shop  under  an  off-licence,  of  which 
a  notice  was  duly  set  up  over  the  door,  and  that  this 
proceeding  had  been  going  on  continuously  ever  since 
the  year  1874.  It  was  also  proved  that  tbe  solicitor 
acting  for  the  defendant  at  Uie  sale  had  no  knowledge 
of  the  existence  of  the  covenant,  although  he  had 
the  means  of  ascertaining  it,  the  title  deeds  of  the 
property  bemg  in  the  hands  of  a  mortgagee. 

(a.)  Beported  by  J.  F.  IsxLOr,  Esq.,  Bjarrister-ai- 
Law. 


Badcock,  Q.O.,  and  6\  Okuflreh^  for  the  plaintiff.— 
The  plaintiff  wfil  not  be  safe  in  taking  the  shop; 
he  ivishes  to  use  it  for  the  sale  of  beer  and  spiriss, 
and  does  not  wish  to  be  entangled  in  a  lawsoit 
[Fabwxll,  J.,  referred  to  a  case  of  In  re  Bumnnermm 
before  Bomer,  L.J.,  when  he  was  a  judge  of  the 
Chancery  Division,  in  which  Gihmm  v.  Doeg,  6  W.  B. 
107,  2  H.  &  N.  615,  was  followed.;]  Gibson  v.  Doeg 
can  be  distinguished,  because  it  is  a  case  between 
landlord  and  tenant.  It  is  not  sdBoient  to  show 
acquisscance  by  the  original  covenantee;  it  most  be 
shown  that  the  other  persons  iHio  might  claim  under 
him,  liis  lessees  of  adjcnning  property,  lor  instonoe, 
have  also  acquiesced.  It  is  the  duty  of  the  vendor'e 
solicitor  to  Imow  of  the  existence  of  the  covenant, 
and  his  silence  on  Ihe  subject  amounts  to  a  mis- 
representation sufficient  to  avoid  ihe  contnct :  Flight 
V.  Barton,  3  My.  &  K.  282;  Pofner  v.  Barr^  19* 
L.  B.  Ir.  450,  36  W.  B.  Dig.  214. 

Hughes,  Q.C,  and  Clayton,  for  the  defendant, 
not  called  upon  except  as  to  costs. 


Fabwxll,  J.--In  this  case  the  plaintiff 
into  a  contract  on  the  23td  of  September,  1898,  for 
the  purchase  of  a  dweUing-houte  and  shop  in  LQy- 
crof t-road,  Bradford,  the  shop  having  an  off-lioenoe 
for  the  sale  of  beer  and  spirits.  The  house  in  queeCioii 
was  conveyed  in  1874  to  the  defendant's  predeoeasor 
in  title  by  a  convmrance  which  contained  a  covenant 
by  him  that  "  no  shop  or  other  building  to  be  sreoted 
ou  tbe  said  plot  of  land,  or  any  |Mrt  thereof,  shall  sit 
any  time  hereafter  be  used  as  an  inn,  tafom,  or  besr- 
house,  nor  for  any  other  nurpose  than  as  a  dwelling- 
house  or  shop  as  aforesaid,  nor  shall  any  wine,  beer^ 
or  other  intoxicating  liquors  be  sold  on  the  said  ploi 
of  land  or  In  any  shop  or  other  building  thereon.**  I 
find,  as  a  fact,  that  very  shortly  alter  the  date  of  the 
conveyance,  beer,  and  afterwards  spirits,  were 
sold,  and  have  continned  to  be  sold  for  upwarde 
of  twenty  years,  on  the  premises,  the  fact  of  the 
licence  appearing  in  large  letters  over  the  door. 
That  being  so,  I  hold  that  the  shop  is  no  longer 
bound  bv  the  restrictive  covenant.  I  think  the  case  is 
covered  by  1h^  ca^e  of  Oibson  v.  Doeg^  and  by  the  un- 
reported case  of  In  re  Summerson  before  Bomer,  L.  J. 
I  apprehend  that  the  law  as  regards'  the  question  of 
waiver  by  acquiescence  is  wdL  stated  by  Pollock, 
G.B.,  in  the  former  case.  I  take  his  statement  of  the 
law  to  mean  that  if  you  find  a  long  course  of  usage 
extending,  as  in  the  present  case,  over  more  than 
twenty-four  years,  whi^  is  wholly  inconsistent  with 
the  continuance  of  the  covensnt,  the  court  will  infer 
some  legal  proceeding  which  has  put  an  end  to  tbe 
covenant  in  order  to  hold  that  such  usage  is  now 
lawful,  and  not  wrongful  This  case  was  followed 
by  Bomer,  L.J.,  in  the  case  which  I  have  mentionied, 
which  was  in  some  respects  a  stronger  case.  It  waa  a 
case  in  which  there  was  a  sale  under  the  order  of 
the  court,  the  Corporation  of  Newcastle  being  the 
lessors.  There  was  a  similar  restrictive  covenant. 
The  actual  lease  was  anterior  to  the  root  of  title. 
The  covenant  was  very  strincent,  but  it  was  shown 
that  the  house  in  question  had  in  fact  for  thirty 
years  been  used  as  a  beerhouse.  Bomer,  L.^., 
considered  that  he  was  bound  by  the  dedston  in 
Oibson  V.  Doeg,  and  held  that  there  must  be 
presumed  to  have  been  an  actual  waifer  or  releeae. 
I  propose  to  follow  these  authorities,  and  I  find  that 
in  this  case  the  covenant  has  been  waived  or  releaaed, 
and  that  there  is  no  longer  anv  actual  doubt  or 
question  about  it.  Mr.  Badcock  has  aitfned  that  the 
present  case  differs  from  those  to  which  I  have  refoned, 
becadse  it  is  a  case  of  a  covenant  between  grantor 
and  grantee.  B^t  in  the  drcumstiuioes  I  am  enable 
to  appreciate  th«  difference  between  the  eaae  of  a 
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fnotor  or  gnntee  Mid  the  oaie  of  a  letior  sod  leetee. 
Ha  bu  alio  nigmted  that  there  might  be  othfr 
tMrtODB  who  would  be  able  to  enfooe  the  ooveifaiit 
bendee  the  origioal  giantor.  Asatpieeent  adraed,! 
thmk  it  mrj  unlikely  that  there  oan  be  any  aach 
I  hold,  therefore,  that  a  good  title  can  be 


[His  lordehip  then  piooeeded  to  deal  with  the 
•Dflged  miareproientation,  and  ultimately  dimniased 
the  aoikm,  bat  made  no  order  ae  to  ooete.  J 

fiolioitoire,  Prior,  Church,  A  Adams,  for  J.  H. 
Milner,  Ijeede;  Jaques  A  Co,,  for  Gtoirge  Turhlndl, 


Not.  1. 


Wright,  J.  j 

In  re  Natiokal  Stobjss  (LnoTlD),  (a.) 
(k^^tmy—'Winding  up— Order  for  oMic  examinaUan 
—Summtms  to  discharge  ord0r—Tim»— Evidence  of 
ec*  fctw^  coneemed  in  promoHon  of  oompany^Ad- 
wrissAiiiiu 

A  smmmem»  io  duehatge  an  order  for  public  examina- 
Hem  mmder  eecUon  8  of  the  Companies  {Winding-upYAct, 
MO,  msui  he  made  with  promptness  to  he  in  time.  Thus, 
mtippUeaUon  made  two  months  after  the  order  was  served 
istoolate. 

Bvidemee  thai  the  applicant  did  na  take  part  in  the 
fermation  orpromeUon  of  the  company  cannot  he  admitted 
m  sappori  of  a  summons  to  discharge  the  order,  as  thai 
is  the  very  question  which  U  is  the  object  of  the  examina^ 
tiem  toaaceriain, 

to  dieohaige  an  order  for  the  public 

of  the  applioante. 

On  the  17th  olJnne,  1898,  aoompnleory  winding-up 
eider  bad  been  made^  against  the  company.  The 
eiieial  reoeirer  made  his  farther  report  under  section  8 
el  tiba  Ooupanies  (Winding-up)  Lot,  1890,  in  which 
hesMad  that,  in  his  opinion,  fraud  had  been  com- 
■iftted  in  the  promotion  or  formation  of  the  company 
tythe  i^pfioants  WHlett  and  Taylor,  among  other 


Tmai 


— I  report  was  filed  on  the  8th  of  May,  1899,  and 
wi  order  was  made  ex  parte  for  the  puUio  examination 
of  WiHfltt  and  Taylor  and  others,  and  on  the  17th  of 
Mmy  notice  was  stnt  to  them  that  the  OTder  had  been 
made,  and  on  the  26th  of  May  they  were  served  with 
a  eony  of  the  ordn. 

Ibe  examination  was  fixed  for  the  7ih  of  June, 
sad  was  adjourned  to  the  17th  of  July  and  the  7th  of 
Aaguai.  On  the  second  occasion  coqusel  appeared  on 
behalf  of  Willett  and  Taylor,  and  oroes-examined  one 
ol tlie otherpersons ordered  to  attend  for  examina- 
tion, bat  willett  and  Taylor  were  not  themselves 


Oik  the  2fith  of  Julv  iJie  applioante  served  the 
imesnt  summoneea  on  the  official  receiver  to  have  the 
erder  for  their  examination  discharged,  on  the  ground 
that  they  were  not  penons  who  had  taken  part  in 
the  promotion  or  formation  of  the  company.  The 
■pplMtants  filed  affidavits  in  support  of  their  applica- 
tiiMu  Hie  summons  was  orderad  to  be  heard  before 
the  judge  in  oourt. 

Ingle  Joyce,  for  the  official  receiver.— The  applica- 
tsan  la  out  of  time.  It  should  have  been  made  within 
the  time  Hmited  in  the  rules  for  appealing  horn  an 
interlocutory  order:  In  re  Giles,  38  W.  £.  273,  43 
Ob.  B.  391. 

Jftttr  Mackenzie,   toe   Willett.— A   judge   of   the 

(•0  Beported  by  0.  W.  Miad,  Esq.,  Bairister-at- 
Law. 


Ohanoery  Division  is  not  tied  as  to  the  tame  within 
which  he  may  discharge  sudi  an  order:  Dickson  v. 
Harrison,  26  W.  B.  730,  9  CSh.  D.  243.  He  can 
enlarge  the  time  if  he  think  fit:  In  re  Johnson, 
37  W.  B.  765,  42  Oh.  D.  505.  The  applicant  produces 
evidence  by  affidavit  that  he  never  took  part  in  tiie 
promotion  of  the  company.  He  therefore  objects  to 
the  jurisdiction,  as  he  ii  not  a  person  who  has  taken 
part  in  the  promotion  or  formation  of  the  company : 
In  re  New  Travellers*  Chambers,  43  W.  B.  282,  [1895] 
1  Oh.  395 ;  Buckley  on  the  Oompanies  Act  (7th  ed.), 
p.  684. 

John  O'Connor,  for  Taylor. 

Wkioht,  J. — It  seems  to  me  that  this  application 
ought  not  to  be  assented  to.  First  of  all,  as  regards 
the  time,  the  applicant  seems  to  me  to  be  too  late. 
He  did  not  take  out  his  summons  till  two  monthii 
after  ho  had  been  served  with  the  order  for  his  public 
examination,  and  he  was  during  a  part  of  that  time 
represented  in  court  bjr  couns^  who  cross-examined 
a  witness,  so  that  it  is  impossible  for  him  to  say  that 
his  attention  was  not  called  to  the  subject-matter  of 
the  examination.  No  special  ground  iB  shown  for 
allowing  an  extension  of  time,  and  so  I  do  not  think 
I  ou^ht  to  allow  it  in  any  case  of  this  kind.  What 
the  time  is  I  will  not  attempt  to  lay  down.  The  con- 
census of  authority  in  the  text  books  on  the  subject 
seems  to  be  that  it  was  formerly  twentjr-one,  but  uiat 
now  it  is  fourteen  days.  I  suppose  the  period  runs 
from  the  time  when  the  person  ordered  to  be  examined 
is  served  with  the  order.  At  any  rate,  the  applicant 
ought  to  have  come  with  reasonable  promptness. 
Then  on  the  merits  I  do  not  know  if  I  ought  to  hear 
the  statements  which  his  counsel  made  on  behalf  of 
the  applicant,  though  one  is  always  anxious  to  hear 
statements  of  this  kind  if  they  can  be  allowed.  He 
rightly  admits  that  on  the  face  of  the  report  there 
was  enouch  to  justify  the  order.  The'appUcant  now 
seeks  to  show  l^  affidavit  that  he  did  not  take  part  in 
the  promotion  of  the  company,  and  it  Iras  ur^ed  that 
this  evidence  ought  to  be  admitted,  because  it  is  an 
application  going  to  the  jurisdiction  of  the  court  to 
mue  the  oraer,  and  that  according  to  the  jud^ent 
of  Boiner,  J.,  m  In  re  New  Travellers*  Chambers  if  the 
court  has  gone  beyond  its  Jurisdiction  the  party 
aggrieved  can  set  it  right,  but  I  do  not  think  this  is  an 
objection  to  the   jurisdiction   in   any  sense.     The 

auestion  whetiier  the  person  named  did  take  part  in 
tie  promotion  of  the  company  or  not,  is  one  of  the  very 
things  whix^  it  is  the  ooject  of  the  examination  to 
ascertain.  It  seems  to  me  impossible  to  hold  that 
there  is  no  jurisdiction  to  order  that  the  true  facts  as 
to  whetiier  the  applicant  did  take  part  in  the 
promotion  .or  formation  of  the  company  shall  be 
a80(>rtained,  if  the  ofBcial  receiver  has  made  a  proper 
finding  in  his  report  on  that  point ;  and  as  I  under- 
stand it  that  is  the  view  which  is  taken  in  the 
very  passage  in  BudUey  to  which  the  apdicants' 
counsel  referred,  as  the  language  then  is,  *' To  give 
the  oourt  jurisdiction  to  proceed  under  sub-section  3 
it  is  essential  ...(d)  That  that  individual  is  in 
the  words  of  sub-section  3  one  who  has  taken  part  in 
the  promotion  or  formation  of  the  company,"  «.a., 
"who  acc(»ding  to  the  findings  of  the  report  is 
*  reported  to  have  taken '  such  a  part  or  who  '  has 
been  a  director  or  officer  of  the  company,' "  so  that  I 
think  that  even  if  these  statements  are  authoritative  as 
to  the  meaninff  of  the  section,  they  do  not  help,  but 
are  rather  against  the  contention  that  has  been  put 
forward  for  the  applicant.  The  application  must 
therefore  be  dismissea  with  costs. 

Solidtors,  5.  jl.CleficA,  for  Willett;  Tottenham  di  Co., 
for  l^vlor;  SoUdtor  to  the  Board  qf  Trade,  lor  the 
Offioial  Beoeivar. 
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H.O.  In  SB  BULOKBTTBN  &  Co.— PXTLLBN  (APPLT.)  V.  ASSMT.  COMMBB.  OF  St.  SAYIOUB'S  TTkIOK  (BSPS.).  H.G. 


Chan.  Div.  \ 
Wright,  J.  J 


Jtdy  26,  1899. 


In  re  W.  Blaokbukn  &  Co. 
Buckley's  case,  (a.) 
Company—  Winding'typ—Frattdulent  preffrence — ZHa- 
charging  legal  obligation — Payment  to  saiia/y  con- 
science— Companiea  Act,  1862  (25  <fe  26  Vict,  c,  89), 
«.  \^— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62). 
0.48. 

If  a  company  make  a  preferential  payment  to  a 
creditor  within  three  months  of  winding-up  {which  by 
section  164  of  the  Companies  Act,  1862,  is  equivalent  to  an 
act  of  bankruptcy),  not  from  a  sense  of  legal  obligation, 
but  from  a  sense  of  moral  obligation,  such  paym^emi  is  a 
fraudulent  preference. 

Motion  by  volmxtary  liquidators  for  a  declaration 
that  the  payment  of  certain  somB  of  money  by  the 
directors  to  Edmund  Buckley  &  Go.  was  a  fraudulent 
preference  of  that  firm  and  for  an  order  for  the  repay- 
ment with  costs. 

Buckley  &  Go.  had  entered  into  a  contract  with  the 
company  now  in  liquidation  for  the  purchase  of  wool 
at  the  La^erpool  sales  for  the  sum  of  £900.  The  wool 
was  purchased  by  Buckley  &  Go.  from  other  people, 
the  firm  merely  getting  a  brokerage  fee.  The  wool 
was  dehVered  on  the  17Ui  of  January,  payment  being 
due  on  the  27th. 

On  the  24th  of  January  the  directors  met — they 
then  knew  that  the  company  was  insolvent.  They 
had,  however,  a  large  sum  of  money  in  their  hands 
with  which  they  determined  to  pay  the  smaller 
creditors  of  the  company  and  exclude  the  larger  ones. 
After  paying  they  then  had  in  hand  customers'  bills 
having  five  to  seven  months  to  run  amounting  to 
£790  198.  2d.  These  bills  they  determined  to  hand 
over  to  Buckley  &  Go.  The  bills  were  accordingly 
sent  on  the  25th. 

The  judge  found  as  a  fact  that  they  did  this,  not 
because  they  considered  that  they  were  under  a  legal 
obligation  to  x)ay  the  money  back,  but  because  they 
thought  it  hard  on  Buckley  &  Go.  that  they  should 
have  to  pay  the  vendors  of  the  wool,  they  b^g  only 
brokers. 

On  the  24th  of  January  they  also  passed  a 
resolution  to  call  a  meeting  of  the  shareholders  to 
pass  an  extraordinary  rescMution  to  wind  up  the 
company  voluntarily  This  was  done,  and  the 
extraordinary  resolution  was  passed  on  the  2nd  of 
February.  The  company  was  in  consequence  wound 
up  voluntarily.  The  voluntary  liquidators  now 
moved  for  a  declaration  that  this  payment  to 
Buckley  ft  Go.  was  a  fraudulent  preference  within  the 
meaning  of  the  statute. 

Herbert  Reed,  Q.C.,  and  P.  F.  Wheeler,  for  the 
liquidators. — ^This  payment  to  Buckley  &  Go.  is  an 
undue  fraudulent  preference,  and  we  are  entitled  to 
an  order  for  repayment  of  the  sum  with  costs. 

P.  0.  Lawrence,  Q,C.,  and  A,  J»  Ashton,  for  Buckley 
&  Go. — ^This  payment  was  not  made  with  a  view  to 
giving  Buckley  a  fraudulent  preference,  but  to 
satisfy  the  debtors'  conscience :  JSx  parte  Taylor,  35 
W.  B.  148,  18  Q.  B.  D.  295;  New,  Prance,  & 
Qarrard^s  Trustee  v.  Hunting,  [1897]  2  Q.  B.  19, 
affirmed  in  the  House  of  Lords  as  Sharp  v.  Jackson, 
[1899]  A.  G.  419. 

They  also  referred  to  In  re  Fletcher,  9  Morrell  8. 

[Wbight,  J.,  referred  to  In  re  Vingoe  and  Davies, 
1  Manson  416.] 

Wbioht,  J.,  after  stating  the  facts  of  the  case, 
continued:  The  question  is  whether  the  preference 


is  a  fraudulent  one    within   the   meamng   of   the 
statute.    Now,  that  depoods  primarily,  at  any  rate, 
upon  the  state  of  mind  of  the  directors  when  they 
authorized  the  payment  which  was  made  by  handing 
over  to  the   firm   of    Buckley  &  Go.  oertain  bills 
accepted  by  other  customers.    Mr.  Blackburn,  who 
is  the  chainnan,  or  at  any  rate  the  principal  director 
of  the  company,  said  in  his  examination  in  chief  that 
the  directors  paid  the  firm  because  they  thought  it 
hard  on  them,  they  being  mere  broken  and  only 
getting  a  small  commission  out  of  the  business,  and 
yet  standing  to  lose  a  large  sum  of  about  £900. 
Then  Mr.  Blackburn  said  that  he,  at  any  rate,  did  not 
at  the  time  of  ordering  the  bills  to  be  handed  over  to 
the  firm  know  or  tMnk  at  all  about  whether  the 
money  was  then  due  from  the  company  to  the  firm. 
Glearly,  therefore,  if  that  is  correct,  the  directors  did 
not  make  the  payment  to    the  firm  because   they 
thought  they  were  under  any  legal  obligation  to  do 
it.    Then  what  was  their  view  in  paying  the  money  ? 
According  to  Mr.  Blackburn's  evidence  in  chief,  their 
dominant  view  and  their  only  view  in  preferring  the 
firm  was  because  they  thought  non-payment  would  be 
hard  on  the  firm.    In  cross-examination  he  said :  "  We 
knew  we  were  in  difficulties,  we  paid  Buckley  &  Go. 
because  I  did  not  feel  easy  about  the  way  the  Buckleys 
had  been  treated  by  my  son  and  secretary.    The  pajr- 
ment  was  made  to  satisfy  mv  conscience."    Now,  is 
a  payment  like  that  a  fraudulent  preference  ?    I  have 
no  doubt  that  according  to  the  recent  authorities  it 
is.    For  a  long  time  it  was  almost  impossible  for  any- 
body to  know  what  a  fraudulent  preference  was.  Ever 
since  the  decision  in  New,  Prance,  &  Odrrard^s  Trustee 
V.  Hunting,  which  has  since  been  affirmed  by  the 
House  of  Lords,  so  little  difficulty  has  been  felt  by 
gentiemen  who  practice  in  bankruptcy  matters,  both 
barrister  and  solicitor,   that  questions  of  fraudulent 
preference  comparatively   seldom  now   arise.    But, 
having  refi;ard  to  New,  Prance,  A  Oarrard^s  Trustee  y. 
Hunting,  I  do  not  think  there  is  any  doubt  that  this 
was  a  £raudulent  preference,  exaotiy  because  the  pay- 
ment was  made  with  a  view  to  prefer — because  it  was 
not  a  payment  made  merely  for  discharging  a  legal 
obligation.    It  was  made,  according  to  tiie  evidence 
of  the  witoess,  because  he  thought  it  was  hard  on 
Buckley  &  Go.  not  to  be  paid,  ana  it  was  in  order  to 
satisfy  the  directors'  own  conscience.    In  two  cases  to 
which  I  have  referred — In  re  Fletcher  and  In  re  Vingoe 
and  Davies — ^it  was  held,  by  very  hiffh  authorities  in 
these  matters,  that  exactly  what  has  been  done  in  tliis 
case  was  a  fraudulent  preference — that  if  a  debtor  paid 
a  creditor  in  advance  of  others,  not  from  a  senseof  legal 
obligation,  but  from  a  sense  of  moral  obligation  or 
duty,  that  was  a  fraudulent  preference.    I  entirely 
agree  with  those  decisions,  and  I  think,  therefore, 
that  the  money  must  be  paid  back,  however  hard  the 
case  may  be. 

Van  Sandau  &  Co,  for  Mills  &  Co,  Huddersfttfld, 
solicitors  for  liquidator j. 

Wynne,  Holme,  &  Wynne,  for  Whitley  <fc  Co  ,  Liver- 
pool, solicitors  for  Budkley  &  Go. 


(a.)  Beported  by  G.  W.  Mead,  Esq.,  Barrister-at- 
Law. 


Deo.  6. 


Q.  B.  Div.  ] 

(Darling  and  Ghannell,  JJ.)  ] 
FxTLLEir  {Appeilant)  v.  The  Assessment  Gommittkb 

OF  St.  Saviotjb's  ITiaoN  {Respondents),  {a.) 
Metropolis  —  Baiing — Small  tenements — Oross  value — 
Sum  paid  for  cleaning,  &c.,  of  common  stairoase-^ 
Valuation  {Metropdis)  Act,  1869  (32  <fc  33  Vict,  c  67), 
s.  4. 

(a.)  Beported  by  G.  O.  Wtt.brattak,  Esq.,  Bar- 
rister-at-Law. 
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Hh.  Ot.      Pttllek  (Applt.)  v.  Abskssmknt  Committeb  op  St.  Sayioub's  TJyioy  (Bspts.).      Hh.  Ot. 


TM  oumer  of  a  building  in  the  metropolis  containing  a 
large  number  of  teneTnente,  separately  occupied  as  artizan*e 
dioellinga,  and  having  staircases  common  to  several  tene- 
ments, employed  P.  as  his  agent  to  collect  tfie  rents.  Each 
tenant,  in  addition  to  the  rent,  paid  to  P,  a  weekly  sum 
for  the  cleaning,  lighting,  and  watching  of  the  common 
staircase,  and  for  removing  the  dust. 

Held,  that  the  weekly  sum  so  paid  was  properly  taken 
irdo  account  in  arriving  ai  the  gross  value  of  the  tene- 
ments tinder  section  4  of  the  Valuation  {Metropolis)  Act, 
1869,  for  the  purpose  of  rating  the  owner  in  respect 
thereof. 

Case  stated  by  justioes  of  the  County  of  London. 

The  appellant,  who  was  the  owner  of  buildingti 
containing  616  separate  tenement  properties  oocupied 
as  artizans'  dwellings,  known  as  Pollen's-buildings,  in 
the  parish  of  St.  Mary,  Newington,  appealed  to  the 
quarter  sessioDS  against  the  supplemental  valuation 
list  for  the  parish  on  the  ground  that  he  was  over- 
assessed  in  regard  to  thirty-two  of  the  tenements. 
The  tenements  opened  upon  a  common  staircase  which 
lay  open  directly,  without  doors,  to  the  public 
footway. 

The  rents  of  the  tenements,  amounting  to  Ss.  6d. 
or  in  souie  cases  108.'per  week,  were  paid  to  and 
collected  by  a  man  named  Parker,  an  agent  of  the 
appellant,  who  was  paid  a  commission  on  the  rent  so 
ooUeoted*  A  further  sum  of  6d.  a  week  was  paid  to 
Parker  by  each  of.  the  tenants  in  respect  of  the 
cleaning,  lighting  and  watching  of  the  common 
staircase  and  for  removing  the  dust.  The  persons 
employed  in  the  carrying  out  of  these  services  were 
not  engaged  or  paid  or  dismissed  by  the  appellant, 
but  by  Parker.  If  all  the  616  tenements  were  occupied 
there  would  be  a  profit  of  about  £1  per  week  accruing 
to  Parker  from  the  payment  of  6d.  a  week  by  each 
tenant.  Any  loss  in  respect  of  the  services  fell  upon 
Parker.  No  portion  of  the  6d.  a  week  reached  the 
pocket  of  the  appellant. 

The  gas  burnt  for  lighting  the  staircases  was 
supplied  through  a  separate  meter,  and  was  paid  for 
in  die  following  way.  The  gas  company  sent  a  bill 
once  a  quarter  to  the  appellant  for  the  amounts  due 
in  respect  of  these  and  other  properties ;  the  appellant 
sent  them  a  cheque  for  the  whole  amount,  Parker 
merely  recouping  himself  for  the  gas  burnt  on  the 
staircases.  The  6d.  a  week  was  never  entered  in  the 
tenants'  rent-books  nor  was  it  included  in  the 
amount  for  which  distress  was  levied.  On  the 
taking  of  the  tenement  there  was  no  agreement  in 
writing,  but  each  tenant  was  nven  to  understand 
that  he  would  have  to  pay  the  6£  a  week. 

The  overseers  in  making  out  the  supplemental 
valuation  list  included  the  sum  of  6d.  a  week  as  though 
the  same  were  paid  to  the  appeUant  as  part  of  the  rent 
of  each  of  the  tenements,  and  the  amount  of  the  gross 
and  rateable  value  was  arrived  at  by  means  of  such 
indnsion. 

The  appellant  contended  before  the  assessment  com- 
mittee, and  subsequently  before  the  quarter  sessions, 
that  "^e  6d.  a  week  did  not  part  of  form  the 
gross  or  rateable  value  of  each  of  the  tenements 
within  the  meaning  of  section  4  of  the  Valuation 
(Metropolis)  Act,  1869.  The  assessment  committee 
upheld  the  valuation,  and  the  quarter  sessions  dis- 
missed the  appellant's  appeal.  Subject  to  this  case, 
they  held  that  the  rents,  so  called,  of  8s.  6d.  and  10s., 
were  not  really  rents  but  lump  sums  in  return  for 
which  the  tenants  got  water  and  had  their  taxes  paid, 
and  that  the  6d.  a  week  ought  to  be  added  to 
the  lump  sum. 

Section  4  of  the  Valuation  (Metropolis)  Act,  1869, 
provides  that  in  that  Act  '*  the  term  '  gross  value  ' 
meami  the  ^""^^^  rent  which  a  tenant  might  reason- 


ably be  expected,  taking  one  year  with  another,  to 
pay  for  an  hereditament,  if  the  tenant  undertook  to 
pay  all  usual  tenants'  rates  and  taxes  and  tithe  com- 
mutation rent-charge,  if  any,  and  if  the  landlord 
undertook  to  bear  the  cost  of  repairs  and  insurance 
and  the  other  expenses,  if  any,  necessary  to  maintain 
the  hereditament  in  a  state  to  command  that  rent." 

Wheeler,  Q.O.  {Ryde  with  him),  for  the  appellant.— 
The  6d.  a  week  paid  to  Parker  was  not  properly  in- 
cluded in  arriving  at  the  value  of  the  buildiiigs.  It 
was  in  effect  money  paid  for  services,  wluch  in 
other  ranks  of  life  would  be  done  by  domestic  ser- 
vants. The  services  for  which  the  payment  was 
made  were  not  things  done  to  the  hereditament  as 
such,  nor  were  they  m  any  way  analogous  to  repairs 
or  painting:  Smith  v.  Churchwardens,  &c.,  of  Birming- 
ham, 22  Q.  B.  D.  211.  It  is  conceded  that  the  pay- 
ment was  not  rent  for  which  distress  could  be  levied. 
The  annual  value  of  premiBes  is  equivalent  to  the  rent 
paid  for  them. 

Marshall,  Q,C.  {Corrie  Grant  with  him).— The 
question  whether  the  6d.  a  week  was  properly 
included  as  part  of  the  rent  paid  for  the  tenement  is 
one  of  fact  and  not  of  law.  The  justices  found  that 
the  payment  was  part  of  the  rent.  The  trae  view  is 
that  the  landlord  is  obliged  to  provide  a  staircast), 
properly  cleaned  and  lighted,  and,  as  a  matter  of 
convenience,  the  payment  has  been  made  direct  to  the 
man  who  sees  after  those  matters,  and  it  constitutes 
a  part  of  his  wages. 

Daelinq,  J.— I  think  that  this  appeal  must  be 
dismissed.  What  we  have  to  arrive  at  is  the  value  to 
the  landlord  upon  which  the  property  becomes 
rateable.  In  order  to  arrive  at  that  we  have  to  ascer- 
tain what  is  the  rent  which  the  landlord  gets  for  the 
property.  Now,  here  the  landlord  actually  himself 
receives  for  each  tenement  8s.  6d.,  but  the  tenant  pays 
9s.,  8s.  6d.  to  the  landlord  and  6d.  to  Parker,  who  is 
the  landlord's  agent,  and  who  also  cleans  and  lights 
the  staircase  and  removes  the  dust.  It  is  said  that 
only  the  sum  which  the  landlord  receives  direct,  is  the 
rent  and  that  the  other  sum  which  is  paid  to  Parker 
is  in  no  sense  rent.  I  think  that  in  order  to  ascertain 
what  is  the  rent  you  must  look  at  section  4  of  the 
Valuation  (Metropolis)  Act,  1869.  Picking  out  the 
words  which  refer  to  this  case  we  have  it  laid  down 
for  us  in  that  section  that  gross  value  means  the 
annual  rent  which  the  tenant  might  reasonably  be 
expected  to  pay  if  the  landlord  undertook  to  bear  the 
expenses  necessary  to  maintain  the  hereditament 
in  a  state  to  command  that  rent.  It  seems  to 
me  here  that  what  a  tenant  would  be  expected  to  pay 
is  the  whole  of  what  the  tenant  does  pay  directly  to 
the  landlord,  or  indirectly  through  Parker,  because 
the  tenant  takes  a  tenement  among  many  tenements, 
and  he  cannot  get  there  unless  he  goes  up  the  stair- 
case, unless  it  is  lighted  and  unless  it  is  cleaned. 
At  all  events  he  would  not,  I  think,  undertake  to  pay 
88.  6d.  a  week  to  the  landlord  and  6d.  a  week  to 
Parker  except  he  was  assured  that  he  would  be  able 
to  go  up  that  staircase  at  all  hours  of  the  night 
safely,  because  it  was  lighted,  and  at  other  times  with 
decency,  because  it  was  cleaned.  Therefore  it  seems 
to  me  that  the  rent  which  he  might  be  expected  to 
pay  would  be  98.  if  the  landlord  undertook  to  bear 
the  expenses  necessary  to  maintain  the  hereditament 
in  a  state  to  command  that  rent.  I  think,  therefore, 
that  that  is  the  value  on  which  the  landlord  ought  to 
be  rated. 

Channell,  J.— I  am  of  the  same  opinion.  I  do 
not  think  the  case  is  quite  free  from  dfifficulty,  but, 
on  the  whole,  I  have  come  to  a  pretty  clear  conclu- 
sion that  this  sum,  although  on  the  facts  stated  it  is 
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not  a  8um  which,  according  to  the  barsain, 
made  between  the  landlord  and  the  tenant,  could  be 
distrained  for,  and  is  not,  therefore,  rent,  nevertheless  is 
a  snm  that  must  be  taken  into  consideration  in  arriving 
at  what  we  have  to  arrive  at  here — namely,  what  rent 
A  teuaot  might  reasonably  be  expected  to  pay  for  this 
tenement. 

Que  of  the  elements  of  the  valae  of  a  tenement  is 
irs  position  and  the  means  of  access  to  it,  and  that  is 
a  matter  which  would  have  to  be  considered  when 
yon  ioquire  what  is  the  annual  rent  which  the  tenant 
miffht  reasonably  be  expected  to  pay  for  the  tenement, 
and  it  does  not  signify  if,  in  the  bargain  that  is  in 
fact  made  between  the  parties,  the  landlord  chooses  to 
split  the  thing  up  and  say  in  substance,  *'  You 
wU  pay  so  much  for  the  room  and,  in  addition, 
instead  of  adding  something  on  to  the  rent  I  shall 
expect  you  to  pay  some  additional  sum  for  keeping  in 
order  the  means  of  access  to  this  place  which  you  are 
to  use  in  common  with  other  tenants  of  the  same 
building."  The  landlord  might  expect  that  the 
keeping  the  means  of  access  in  order  was  something 
for  which  he  could  get  his  tenant  to  pay  a  higher  rent 
atid  it  does  not  signify  that,  in  point  of  fact,  the 
bargain  between  the  parties  is  made  in  such  a  way 
that  the  stun  so  paid  is  not  rent  which  ccfuld  l>e 
distrained  for.  Consequently  I  think  that  the  quarter 
sessions  were  right.  But  I  am  bound  to  say  that  the 
case  is  much  complicated  by  the  fact  that  the  sessions 
gave  some  wrong  reasons — reasons  which  would  have 
led  to  a  conclusiou  the  other  way. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  W.  Bramwell  Watkins, 

Solicitor  for  the  respondents,  Howard  C.  Jones^ 


Nov.  6. 


a  B.  Div.  I 

(Ridley  and  Darling,  JJ.)  i 

Beo.  V,  Nash,  (a.) 

Election  law — Registration — Parochial  electorsSeparale 
list — Oumership  parochial  electors — Claims  to  be  on 
parochial  eledors*  list  —  Jurisdiction  of  revising 
barrisiter  to  revise  separate  list  and  daims— Local 
Oovemment  Act,  1894  (56  &  57  Vict,  c.  73),  ss.  2 
(1).  44. 

The  Local  Oovernment  Act,  1894,  gives  the  remsinO 
barrister,  in  the  revision  of  the  voters*  list  /or  counties^ 
jurisdiction  to  revise,  and  imposes  upon  him  the  duty  of 
revising,  the  separaJte  list  of  parochial  electors ^  being  the 
list  of. persons  entiUed  to  vote  as  parochial  electors  only 
in  respect  of  the  oumership  of  property  in  the  parish  , 
also,  the  parochial  electors  lists  of  claimants  who  claim 
as  ownership  claimants  to  be  entered  on  the  separate  list 
of  parochial  electors  in  respect  of  the  ownership  of  pro- 
periy  in  the  parish  ;  and  the  parochial  electors*  lists  of 
claimants  who  claim  to  be  entered  on  the  separate  list  of 
jfarochial  electors  in  respect  of  the  occupation  of  property 
in  the  parish^ 

Bule  niH  for  a  mamdamus  to  the  Bevising  Barrister 
for  the  Tewkesbury  and  Stroud  Parliamentary  Divi- 
sions of  the  Connly  of  Gloucester,  commanding  him 
to  revise  the  parochial  electors  lists  in  the  said 
divisions,  and  hear  and  determine  the  claims  of  persons 
to  have  tiieir  names  entered  in  the  parochial  electors' 
lists  in  respect  of  the  ownership  and  occupation  of 
property  in  those  divisions,  and  to  hold  a  court  for 
that  purpose. 

(a.)  Beported  by  Sir  Sherstok  Bakeb,  Bart, 
Barrister-at-Law. 


The  lists  which  the  revising  barrister  refused  to 
revise  were  these  three :  (1)  Seprate  list  of  parochial 
electors,  being  persons  entitled  to  vote  as  parochial 
electors  only,  in  respect  of  the  ownership  of  property 
in  the  particular  parish ;  (2)  list  of  ownership  claim- 
ants, being  the  list  of  persons  claiming  to  be  entitled 
to  have  their  names  entered  in  the  parochial  electors' 
lists  in  respect  of  the  ownership  of  property  in  the 
particular  parish ;  and  (3)  list  of  claimants  (parochial 
electors'  list),  being  the  list  of  persons  claiming  to 
have  their  names  entered  in  the  parochial  elector«*  list 
as  parochial  electors  only,  in  respect  of  the  occupation 
of  property  in  the  particular  parish. 

Objection  was  taken  before  the  revising  barri8^e''  by 
one  of  the  political  agents  that  he  had  no  juriddic'iiti 
to  revise  these  lists.  The  other  political  agent  con- 
tended that  the  revising  barrister  had  jurisdiction  to 
revise  these  lists,  and  requested  him  to  revise  them. 
The  revising  barrister  was  of  opinion  that  he  had  no 
juris^ction  to  revise  these  lists,  and  accordingly 
declined  to  do  so ;  and  upon  the  clerk  of  the  peace 
formally  applying  to  him  to  revise  the  lists  he  again 
refused,  and  returned  the  lists  unsigned. 

The  above  rule  for  a  mandamus  was  then  obtain  ed 
by  the  clerk  of  the  peace  for  the  county  of  Gloucester 
acting  on  behalf  of  the  county  council  of  the  oounty. 
There  were  about  193  names  affected  by  the  d<>ci8ion. 
and  no  objection  was  made  to  any  of  these  names  by 
the  overseers  or  any  other  person. 

SMon,  for  the  Treasury,  showed  cause. — ^The  Local 
Qoveroment  Act,  1894,  which  brought  into  existence 
these  parochial  electors,  did  not  provide  for  the  revision 
by  the  revising  barrister  of  any  separate  lists  of  parochial 
electors.  It  neither  gave  jurisdiction  to,  nor  imposed 
any  duty  upon,  the  reviding  barrister  to  revise  any 
lists  of  parochial  electors.  The  Act  of  1894  did 
not  direct  the  overseers  or  any  other  officials  to  prepare 
a  list  of  any  kind  to  be  placed  before  the 
revisiog  barrister  for  revision  by  him ;  and 
in  the  second  place,  before  the  Act  of  1894 
was  passed  the  only  lists  which  the  revising  barrister 
could  revise — leaving  out  the  lodgers'  lists — were 
these:  (1)  the  ownership  lists  relating  to  parlia- 
mt'utary  and  local  government  votes,  being  the  lists 
of  those  who  were  entitled  to  or  who  claimed  a 
parliamentary  or  local  government  vote  in  respeot  of 
an  ownership  qualification ;  and  (2)  the  lists  of  tiioae 
who  were  entitled  to  or  who  claimed  similar  votes  in 
respect  of  an  occupation  qualification.  Then  csone 
the  Act  of  1894,  wMch  created  parish  meetinRs ;  and 
section  2,  sub -section  1,  is  most  important  as  blowing 
who  composes  the  parish  meeting,  and  who  are 
parochial  electors.  It  says  that  the  parish  meeting 
shall  consist  of  parochial  electors  only,  and  it  goes  on 
to  define  who  these  parochial  electors  are;  they  are 
"  the  persons  registered  in  such  portion  either  of 
the  \QoaX  government  register  of  electors  or  of  the 
parliamentary  register  of  electors  as  relates  to 
the  parish."  By  that  section  the  parochial 
electors  are  to  be  taken  from  the  local  government 
and  parliamentary  registers  so  far  as  they  relate  to 
the  parish.  Then  we  come  to  section  44,  which  in 
sub-section  1  savs  that  the  local  government  register 
of  electors  and  the  parliamentary  renter  of 
electors,  so  far  as  they  relate  to  the  parish,  shall 
togetiier  form  the  register  of  the  parochial  electors  of 
the  parish,  and  that  any  person  whose  name  is  not  in 
that  register  shall  not  be  entitled  to  vote  as  a 
parochial  doctor.  By  sub-sections  5  and  6  the 
separate  list  of  parochial  electors  is  to  be  arrived  at 
as  follows— namely,  by  the  revising  barrister  pl^mi^^ 
a  mark  opposite  the  names  of  those  entitled  to  vote 
as  parochial  electors  onl^r ;  then  the  names  so  mM4H>4 
are  not  to  be  printed  m  the  parliamentary  z«gister» 
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but  are  to  be  printed  in  a  separate  list  of  parochial 
electorB.  ^  Those  sub-sections  show  that  the  only  lists 
the  rerising  barrister  has  to  revise  are  the  parlia- 
mentary and  local  government  lists,  and  it  is  from 
these  two  lists  that  the  separate  list  of  parochial 
electors  is  arrived  at  when  the  clerk  of  the  county 
council  comes,  under  sub- section  10,  to  print  the 
lists.  Sub-section  9,  which  provides  that  any  person 
may  claim  for  the  purpose  of  having  his  name  entered 
in  the  parochial  electors'  list,  has  to  be  read  in  con- 
junction with  the  other  nub-sections.  If  a  person 
claims  to  be  on  the  list  of  parochial  electors  ozily,  he 
daims  on  the  parliamentary  or  local  government  list, 
and  Uie  revismg  barrister  is  then  to  place  a  mark 
opjposite  the  name,  if  the  claim  is  sustained,  and  by 
this  means  the  separate  list  of  parochial  electors  is 
got;  and  if  a  voter  already  on  the  separate  list  of 
parochial  electors  wishes  to  be  on  the  list  again  he 
again  claims  on  the  parliamentary  list,  and  thence  his 
name  is  transferred  to  the  parochial  list.  There  is, 
therefore,  under  the  Act  of  1894,  no  provision  for  the 
separate  revision  either  of  the  separate  list  of  parochial 
electors  or  of  the  claims  to  be  on  such  separate  list, 
whether  in  respect  of  an  ownership  or  an  occupation 
qualifioation.  The  revising  barrister  was  therefore 
right  in  refusing  to  revise  the  three  lists  in  question. 

Maemorran,  Q.C.  {Eoekill  with  him),  in  support  of 
the  rule. — With  regard  to  the  ownenihip  list,  which 
must  be  distinguished  from  the  occupation  list,  prior 
to  the  Act  of  1894  if  a  person  owned  property  suffi- 
cient to  entitle  him  to  a  parliamentary  vote  in  more 
than  one  puriah  in  a  parliamentary  division,  the 
revising  barrister  retained  the  name  of  such  person 
on  the  ownership  list  for  one  of  the  parishes,  and 
strack  out  his  name  for  the  other  puishes.  Then  the 
Local  Government  Act,  1894,  wite  passed,  and  under 
sectioii  44  of  that  Act — upon  which  we  rely— sub- 
section 1,  the  register  of  parochial  electors  is  to 
consist  of  the  load  government  register  and  the 
parliamentary  register  so  far  as  they  relate  to  the 
parish.  Then  sub-section  4  provides  that  nothing  in 
any  Act  shall  prevent  a  person,  if  duly  qualified,  from 
bemg  registered  in  more  than  one  register  of  parochial 
electors.  By  sub- section  6  the  revising  barrister, 
instead  of  striking  out  the  name  in  all  except 
one  parish,  is  to  put  a  mark  opposite  the  name 
signifying  that  the  person  is  entitled  to  be  regis- 
tered as  a  parochial  elector,  and  those  names  so 
marked  are  afterwards  taken  out  and  are  printed 
by  themselves  in  the  separate  list  of  parochial 
flleotorB.  At  this  point,  therefore,  we  have  two  lists 
— ^namely,  the  parliamentary  register  of  electors  and 
the  separate  list  of  parochial  electors.  When  in  the 
following^  year  the  ownership  list  of  the  parish  is  sent 
for  reviaion  to  the  revising  barrister  it  is  sent  in  two 
parts :  the  first  part  being  those  entitled  to  vote  as 
parliamentary  voters,  and  the  seoond  part  those 
entitled  to  vote  as  parochial  electors  only.  Sub- 
section 8,  which  is  important,  provides  that  **  such 
separate  Uat,"  that  is,  the  separate  list  of  parochial 
electors,  '*  shall  form  part  of  the  register  of  parochial 
electors  of  the  parish,  and  shall  be  printed  at  the  end 
of  the  other  lists  of  electors  for  the  parish,  and  the 
lists  shall,  for  the  purposes  of  this  Act,  be  deemed  to 
be  part  of  such  regist^."  This  sub-section  is  dear  to 
show  that  the  separate  list  of  parochial  electors  entitled 
to  vote  in  ren>eot  of  an  ownership  qualification  is  to 
form  part  of  tne  register,  and  the  revising  barrister  is 
bound  to  revise  that  part  as  being  a  part  of  the 
register.  He  is  bound  to  revise  the  register — tAiat  is, 
the  whole  legists,  and  if  he  does  not  revise  this  part 

'  he  doee  not  revise  the  register.  Then  sub-section  9 
shows  that  any  person  entitled  can  daim  to  be  on 

^    the  list  of  parochial  ejectors  without  being  on  any 


other  list ;  and  by  the  form  of  precept  of  the  clerk  of 
the  county  council  to  the  overseers  (Registration 
Order,  1895,  Schedule  L,  Part  I.,  r.  2  (d),  Sogers, 
p.  625)  the  list  of  ownership  claimants  means  the  list 
of  persons  who  have  claimed  to  vote  either  as  parlia- 
mentary or  parochial  electors  in  respect  of  an  owner- 
ship qualification  in  the  parish;  and  that  a  person 
may  claim  to  be  on  the  separate  or  parochial  list  in 
respect  of  the  ownership  of  property  is  shown  by  the 
forms  as  to  ownership  claims  to  be  given  by  the  over- 
seers and  claimants  (Registration  Order,  1895,  forms 
1  and  2,  Rogers,  pp.  630-1).  As  to  olsims  to  be  on 
the  parochial  electors  list  in  respect  of  the  occupation 
of  property,  sub-section  9  gives  the  right  to  daim  in 
such  cases  as  well  as  in  the  cases  of  ownership  claims ; 
and  the  form  for  making  such  a  claim  is  expressly 

fiven  in  the  order  of  1895  (Form  E,  No.  5,  Sdiedule 
£.,  Rogers,  p.  666),  which  therefore  recognizes  the 
right  to  make  such  a  claim.  The  revising  barrister 
was  therefore  wrong  in  refusing  to  revise  these  daims, 
and  he  was  also  wrong  in  refosinpf  to  revise  that 
portion  of  the  register  of  ownership  voters  which 
rdated  to  the  par^shial  list  only.  If  the  contention 
of  the  revising  barrister  were  right,  it  would  follow 
that  a  person  would  not  be  able  to  make  such  a  daim 
at  all,  and  would  thus  be  disfranchised;  or,  if  he 
were  once  placed  on  the  register  he  could  not  be 
removed  from  the  list. 

Ridley,  J. — This  is  a  matter  of  first  impression 
and  it  is  a  matter  of  some  importance,  and  possibly  if 
there  were  no  urgency  about  it  we  should  have  taken 
time  to  consider  it,  not  for  the  reason  that  there  is 
any  doubt  in  the  mind  of  the  court  on  the  subject, 
but  for  the  purpose  of  putting  in  writing,  more 
accurately  probably  than  one  would  be  ukdy  to 
express  it  in  words,  what  the  view  of  the  ooivt  is 
concerning  it.  The  question  is  whether  the  revising 
barrister  for  a  particular  district  is  bound  to  revise 
first  of  all,  the  ownership  list  relating  to  parochial 
electors  only  ;  secondly,  the  ownership  daimants  list 
rdating  to  parochial  doctors  daims  only ;  thirdly,  the 
claimants  list  relating  to  occupiers  daiming  as 
parochial  electors  only.  We  are  of  opinion  that  the 
mtention  of  the  Local  Government  Act,  1894,  is  that  he 
should  do  so.  The  Act  contains  in  the  first  place 
section  2,  upon  which  reliance  might  be  placed  as 
having  a  contrary  effect,  where  it  says  that  tbe  parish 
meeting  shall  consist  of  the  parochial  dectors  and  no 
others,  and  that  the  parochial  dectors  are  to  be  sodi 
persons  as  are  registered  in  such  portions  of  the 
local  gevemment  and  parliamentary  registers  of 
dectors  as  relate  to  the  parish.  I  can  wdl  understand 
that  upon  this  Act  coming  into  operation  that  provision 
miffht  be  used  as  an  argument  that  there  was 
notiung  else  to  be  considered  by  the  revising  barrister 
because  it  says  that  the  persons  registered  are  to  be 
in  the  local  government  register  of  dectors  or  in  the 
parliamentary  register  of  dectors  as  regards  the 
parish.  Those  words  in  that  section  are,  however, 
certainly  subject  to  the  other  provisions  of  the  Aot, 
and  when  we  come  to  look  at  those  other  providoDS 
we  can  see  tiiat  those  words  cannot  have  been 
intended  to  be  used  in  that  sense,  because  there  is  a 
special  provision  in  section  43  which  shows  that  some 
other  persons  at  all  events  may  be  entitled  to  be 
parochial  dectors  who  are  not  upon  the  parliamentary 
register  or  upon  the  register  of  voters  for  the  county 
council — that  'is  to  say,  married  women — and  there 
are  others  no  doubt  who  are  entitled  to  be  parochial 
dectors  for  each  parish  who  are  not  entitled  to  vote 
for  the  county  by  reason  of  the  other  provinons  of 
the  Act  whidh  prevent  a  person  from  voting  for  more 
than  one  division  of  a  county  for  Parliament  or  for  a 
county  counoQ  at  the  same  deotion.    There  may  b^ 
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others  also  to  whom  it  is  uDneoessary  to  refer.  I  think, 
therefore,  section  2  has  not  the  efiEeot  contended  for 
in  that  sense,  and  although  primd  facie  one  might  be 
taken   by  an  argument  based    upon   it,   it   is  not 
the    real    meaning    of   that   section.       When   we 
come  to  consider  the   question   as  to  whose  duty 
it    is,    if    it   be    the    duty    of    any  one,  to    revise 
the  list  of  parochial  electors,  it  seems  to  me  tiiat 
section  44  of  the  Act  of  1894,  and  the  Begistration 
Order,  1895,  are  the  matters  which  have  to  be  con- 
sidered.     Let   us   see  generally   without  referring 
specially  to  the  words  of  that  section  what  is  the  duty 
cast    upon    the   revising  barrister  in  this    respect. 
Dealing    for   the  present  with  county   voters  and 
omitting  borough  voters,  the  revising  barrister  has 
put  before  him  a  list  of  county  voters  for  Parliament 
and  county  voters  for  the  county  counoU ;  and  these 
lists  were  put  before  him  in  former  years  before  the 
passing  of  the  Local  Government  Act  of  1894.    These 
he  had   to   revise,  and  no  question  ever    arose   on 
that  subject,  but  when  the  new  lists  of  parochial 
electors  had  to    be   made,   either  there  had  to  be 
machinery  provided  from  the  very  beginning  under 
which  such  list  was  to  be  formed  separatdy  by  the 
overseers  or  by  the  derk  of  the  peace,  accordmg  to 
whether  they  were  owners  or  occupiers ;  or  else  uiey 
had  to  be  formed  from  the  materiiJs  already  provided 
to  be  sent  before  the  revising  barrister  witii  such 
alterations  as  were  necessary.    The  former  method 
was  not  possible  without,  as  it  appears  to  me,  passing 
over  to  the  derk  of  tiie  peace  or  to  the  overseers  duties 
with  regard  to  which  the  discretion  of  the  revising 
barrister  ought  to  be  exercised.  The  revising  barrister 
therefore  had  to  form  under  the  new  law  a  parochial 
list  by  consideration  of  the  former  lists,  and  it  was  only 
by  the  marking  of  the  parliamentary  ownership  list 
and  by  cutting  out  of  it  those  who  were  not  entiUed 
to  votis  because  their  names  were  on  the  list  for  other 
divisions,  that  he  arrived  at  the  ownership  list  of  the 
parish,  and  in  arriving  at  the  ownership  list  of  that 
parish  that  was  the  form   relied    upon.     That   is 
dearly  part  of  the  history  of  this  matter,  and  it  results 
from  what  the  revising  barrister  does  at  the  hearing 
upon  the  ownership  list,  which  has  been  formed  and 
put  before  him.    With  regard  to  that  part  of  the  case 
next  year  that  ownership  list  comes  before  him,  as 
famished  to  him  by  the  overseers  with  indications 
and    marks  showing   that  certain   names    represent 
those  who  are  dead  and  those  who  have  removed,  and 
that  the  list  requires  rectification.    It  is  argued  by 
Mr.  Sutton  that  the  revising  barrister  took  tiie  right 
view  in  dedining  to  consider  that  list  because  there  is 
no  part  of  the  Act  which  expressly  brings  it  within 
his  jurisdiction.    But  it  appears  tome,  when  we  con- 
sider the  wording  of  section  44  and  its  various  sub- 
sections, that  that  part  of  the  list  is  made  a  portion 
of   the   register,  and  that  the   old   ownei'ship   list 
comes    within    sub- section     8     because   it    is    the 
portion   of   the   list   that   is   intended   to   be   the 
list  for  parochial  voters.    It  appears  to  me  there- 
fore   that    when    the    revising    oarrister  has    got 
that  list  brought  before  him  it  is  a  part  of   tiie 
register,  and  it  is  as  such  that  he  has  to  consider  it. 
He  has  to  rectify  it  in  point  of  fact  according  to  what 
his  discretion  may  be  as  to  the  evidence,  whether  by 
marks    or   oblitmitions     put   before   him   by   the 
overseers.    If  he  does  not  do  so  it  appears  to  me  that 
there  is  no  madiinery  at  all  provided  for  so  doing, 
and  the  result  would  be  that  it  would  remain  and 
would  continue  to  be  the  list  of  former  years.    Surely 
it  is  not  in  accordance  with  the  general  intention  of 
this  Act  of  Parliament  to  say  that  such  a  condusion 
must  be  drawn  from  it.    It  was  intended  to  put  all 
the  lists,  induding  that  of  parochial  electors,  upon 
the  same  basis  and  under  the  same  authority— that  is 


to  say,  that  they  should  all  come  within  the  discretion 
of  the  revising  barrister.  In  addition,  I  also  think 
that  it  also  comes  within  the  special  words  of  sub- 
section 8.  So  much  as  regards  the  list  of  voters 
which  results  from  former  years.  With  regard  to 
daims,  both  as  to  owners  and  occupiers,  it  appears 
to  me  that  the  case  is  perf ectiy  dear,  and  in  fact  it  is 
hardly  capable  of  argument.  The  provisions  of  the  Aot 
are  simply  these :  that  whereas  there  may  be  perBons 
whose  names  do  not  appear  on  either  the  parliament- 
ary or  the  local  government  voters  lists,  those  persons 
may  claim  in  respect  of  a  vote  in  the  parish  only, 
and  sub-section  9  meets  that  very  case,  as  it  says  that 
any  person  may  daim  for  the  purpose  of  having  his 
name  entered  in  the  parochial  dectors  list,  and  that 
the  law  relating  to  claims  to  be  entered  in  lists  of 
voters  shall  apply.  If  a  person  enters  a  claim  to  be 
on  the  parodiid  list  it  is  provided  that  he  shall  enter 
it  in  the  forms  which  are  given  in  the  Begistration 
Order,  1895  ;  if  he  daims  as  an  owner  he  follows  the 
form  in  that  order,  form  No.  2,  Schedule  I.  (Boffers, 
p.  631),  and  if  he  daims  as  an  occupier  then  he  follows 
the  form  in  the  order,  form  E,  No.  5,  Schedide  11. 

SBogers,  p.  666),  beinsr  the  form  for  the  "list  of 
Claimants  (Parochial  Electors  List)."  There  the 
person  is  daiming  to  be  put  on  the  parodiial 
electors  list,  and  that  form  adds  in  a  note :  *'  Fonn. 
No.  5  applies  to  persons  who  daim  to  have  their 
names  entered  in  the  parochial  dectors  list  as 
parochial  dectors  only  "  ;  and  it  also  adds  that  "  A 
copy  of  the  claim  must  be  entered  in  this  form." 
Then  the  daims  on  dther  owners  or  occupiers  list  are 
put  before  the  revising  barrister  and  are  supposed  to 
form  part  of  the  complete  list  which  will  ultimately 
be  miMe  up  under  sub-section  10  by  the  clerk  of  the 
county  council,  or  by  the  town  clerk  as  the  case  may  be. 
The  question  which  is  argued  by  Mr.  Sutton  is  raiaed 
in  thu  way.  He  says,  **  Trae  it  is  that  the  claimants 
list  is  to  come  before  the  revising  barrister  with  a 
provision  that  the  law  relating  to  daims  to  be  entered 
m  lists  of  voters  shall  apply  "  ;  but  he  says  it  is  not 
proper  to  consider  that  list  unless  it  is  put  forward  as 
a  portion  of  the  other  lists  which,  according  to  the 
genenl  law,  are  to  be  dealt  with  by  the  revising 
barrister.  I  think  that  is  not  in  accordance  with 
the  general  spirit  of  the  Local  Government  Act, 
1894,  on  thi4  subject,  which  intends  that  the  reviaiog 
barrister  shall  revise  all  the  lists,  including  the  separate 
list  of  parochial  electors.  Apart,  however,  from  that, 
the  form  I  have  alluded  to  and  sub-section  9  are 
precise  to  this  cdffect,  that  a  person  so  daiming  is  to 
claim  in  the  form  as  bdonging  to  the  parochial 
electors  list  also,  and  if  he  does  so  in  accordance  with 
the  form  provided  by  the  Act  then  *'the  law 
relating  to  claims  to  be  entered  in  lists  of  voters  shall 
apply."  I  do  not  see  how  we  could  properly  read 
these  words  unless  it  gives  the  revising  barrister 
the  duty  of  revising,  and  I  gather  from  Mr. 
Sutton  that  he  would  not  have  contended  to 
the  contrary  if  the  daims  had  been  made  as  a 
part  of  the  two  general  lists.  That  objection  seems 
to  me  not  to  have  much  weight  because  of  the  words 
of  the  Act  of  Parliament  itsdf ,  and  the  form  in  whidi 
it  is  provided  that  daims  shall  be  made.  When  all 
has  beoi  done  by  the  revising  barrister,  then  it 
becomes  the  duty  of  the  authorities  to  make  out  a 
separate  list  of  parochial  dectors,  which  indudes,  of 
course,  the  list  of  claims  as  revised,  and  the  list  of 
those  who  have  been  on  the  list  for  former  years. 
Under  these  circumstances — although  the  matter  is 
one  which  I  can  well  understand  inight  upon  argu- 
ment take  a  different  shape  in  the  mind  of  the  revising 
barrister — ^it  seems  to  me  that  the  better  and  the  right 
course  to  pursue  according  to  law  is  to  deal  with  the 
separate  lists  as  if  they  formed  part  of  the  register  to 
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be  pat  before  the  revismg  bairiiiter ;  sad  it  is  hie  dis- 
cretion upon  which  the  LegisUtnre  reliee»  and  his  is 
the  duty  to  see  that  the  lists  are  correctly  drawn  up. 
For  these  reasons  I  am  of  opinion  that  the  rule  ought 
to  be  made  absolute. 

Dabung,  .J. — I  am  of  the  same  opinion.  It  is 
perfectly  dear  that  it  is  the  duty  of  the  revising 
barrister  to  revise  the  parochial  register.  He  did 
revise  the  list  so  far  as  it  related  to  parochial  electors 
who  were  also  parliamentary  voters,  persons  described 
as  ownership  voters,  and  persons  entitled  to  vote  as 
parliaments^  voters  and  as  parochial  voters.  So  far 
as  the  list  consisted  of  those  owners  who  were  entitled 
to  vote  both  ways,  he  revised  the  register,  but  when 
it  came  to  revising  the  register  as  regards  persons  who 
were  described  as  owners,  but  entitled  to  vote  as 
parochial  electors  only,  he  came  to  the  conclusion 
that  he  had  no  jurisdiction.  I  think  he  was  wrong  in 
that.  That  which  he  declined  to  revise  was  a  portion 
of  the  reguter,  and,  therefore,  if  he  did  not  revise 
that  portion  he  did  not  revise  the  register.  He  only 
revised  a  portion  of  the  register,  but  ne  was  bound  to 
revise  the  register,  that  is,  all  portions  of  the  register. 
It  appears  to  me,  therefore,  that  he  was  distinctly 
wrong  in  refusing  to  revise  any  portion  of  the  register. 
With  regard  to  his  refusal  to  revise  the  claims,  I  think 
the  case  is  hardly  arguable,  having  regard  to  the 
provision  where  it  is  distinctly  enacted  in  sub-section 
9  that  any  person  may  daim  for  the  purpose  of  having 
his  name  put  on  the  parochial  dectors  list,  and  that 
the  law  rdating  to  claims  to  be  entered  in  the  list  of 
voters  shall  apjdy.  He  is  bound  to  revise  those 
daims,  and  if  there  were  any  doubt  about  the  matter 
there  is  the  Order  in  Ooundl — the  Begistration  Order 
of  1895 — which  gives  the  form  in  which  persons  are 
to  send  in  these  claims.  These  claims  must  be  revised 
in  some  way,  and  there  is  no  person  other  than  the 
revising  barrister  who  could  revise  them.  I  think 
the  case  is  a  very  dear  one. 

RtUe  ab$oltUe. 

Solidtors  for  applicant.  Field,  Roicoe,  &  Co,,  for 
E.  T.  Oardom,  Gloucester. 

Solidtors  for  the  respondent,  The  Solicitor  to  the 
Treasury, 


Q.  B.  Div.     ) 
(Mathew,  J.)  f 


July  29,  1899. 


Bason  and  Anothsb  v,  Pgbtsladb  Ubban 
DisTBiCT  Council,  (o.) 

Local  government — Public  health — Sewers —  Cleansing — 
Local  authority — Neglect  to  cleanse — Damage  to  adjoin^ 
ing  occupier  —  Liability  of  local  auth&rity — Public 
HeaUh  Act,  1875  (38  ik  39  Fict.  c.  55),  ss.  19,  299. 

1/  a  local  authority  knew  that  a  sewer  vested  in  them 
reguirea  cleansing  and  neglect  to  deanse  the  same  as 
required  by  section  19  of  the  Public  HeaUh  Act,  1875, 
and  damage  is  thereby  caused  to  the  occupier  of  adjoining 
land  by  sewage  coming  on  his  land,  such  occupier  can 
maintain  an  action  against  the  local  authority  in  respect 
of  the  damage,  and  the  remedy  of  the  person  so  injured 
is  not  by  complaint  to  the  Local  Government  Board  under 
section  299  of  the  Act, 

Further  consideration  by  Mathew,  J. 

The  action,  which  was  tried  before  Mathew,  J., 
with  a  jury,  at  the  summer  assises  at  Lewes,  was 
brought  by  the  plaintiffs,   who   were  occupiers  of 


(a.)  Beported 


Sir  Shbbston  Bakeb,  Bart., 
-at-Law. 


certain  premises  at  Portdade,  consisting  of  a  dwelling- 
house  and  agricultural  hmd,  against  the  defendants, 
who  were  the  local  auihori^  for  the  district,  to  re- 
cover damages  for  a  nuisance  on  the  plaintiffs'  land 
alleged  to  mive  been  caused  by  the  negligence  of  the 
defendants  as  such  local  authority  in  not  properly 
deansing  an  open  sewer  bdon^g  to  and  vested  in 
them,  whereby  large  quantities  of  sewage  was 
brought  on  to  the  plaintiffs'  land  so  as  to  cause  a 
nuisance  and  damage  to  the  plaintiffs. 

It  was  admitted  that  there  was  a  nuisance  on  the 
plamtiffs'  land  caused  by  the  defendants,  and  that  the 
defendants  were  guilty  of  a  breach  of  their  statutory 
duty  in  not  properly  deansing  and  emptying  the 
sewer,  as  required  by  section  19  of  the  Pubhc  Health 
Act,  1875,  and  the  learned  judge  at  the  trial  was  of 
opinion  that  there  was  negligence  on  the  part  of  the 
defendants  in  not  deansing  and  emptying  the  sewer 
after  notice  of  its  condition. 

The  question  of  damages  alone  was  left  to  the  jury, 
and  they  found  for  the  plaintiffs  for  £75.  The 
question  of  law  was  reserved  as  to  whether  the 
plaintiffs  could,  under  the  circumstances,  maintain 
the  action  against  the  defendants. 

Section  19  of  the  PubUc  Health  Act,  1875  (38  &  39 
Yict.  c.  55)  enacts :  '*  Every  local  authority  shall 
cause  the  sewers  bdongingto  them  to  be  constructed, 
covered,  ventilated,  and  kept  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  properly 
deansed  and  emptied." 

Witt,  Q,C.  {Sinclair-Cox  with  him),  for  the 
plaintiffs. — The  plaintiffs  are  entitied  to  maintain 
this  action.  It  was  admitted  that  there  was  a 
nuisance  caused  by  the  defendants,  and  it  was  found 
that  this  was  owing  to  the  negligence  of  the  defendants 
in  not  properly  deansing  this  sewer  after  notice  of  its 
condition.  There  was  a  dear  breach  by  the  defendants 
of  the  duty  imposed  upon  them  by  section  19.  The 
defendants  as  the  local  authority  were  bound  under 
section  19  to  deanse  and  empty  this  sewer,  and 
although  they  had  notice  of  its  condition  they  failed 
to  carry  out  their  duty,  and  damage  has  residted  to 
the  plaintiffs.  For  this  damage  the  plaintiffs  are 
entitled  to  maintain  this  action :  Hammond  v.  Vestry 
of  St.  Pancras,  22  W.  B.  826,  L.  B.  9  C.  P.  316  ; 
Bateman  v.  Poplar  District  Board  of  Works,  36  W.  B. 
501,  37  Oh.  D.  272.  These  caees  clearly  show  that  if 
yon  prove  negligence  in  deansinff  and  keeping  the 
sewer  an  action  can  be  maintained.  It  is  said,  how- 
ever, that  the  remedy  for  this  dama^  is  not  by 
action,  but  by  an  application  to  the  "Socal  Govern- 
ment Board  under  section  299  of  the  Act,  and  that 
that  section  provides  the  remedy  for  any  breach  of 
duty  under  section  19.  Both  upon  the  construction 
of  the  sections  and  upon  the  autiiorities  this  is  not  so. 
Section  299  is  correlative  to  section  15  and  not  to 
section  19.  Section  15  means  that  the  local  authority 
shall  make  and  afterwards  maintain  such  sewers  as 
are  necessary  to  drain  their  district — that  is,  that  they 
shall  have  a  proper  sdieme  of  sewers,  and  it  contem- 
plates the  case  where  there  are  not  suffident  sewers 
for  the  district.  The  remedy  for  that  state  of 
things  and  for  any  breadi  of  duty  on  the  part 
of  the  local  authority  under  section  15  is  by  an 
application  under  section  299.  Section  19,  how- 
ever, deals  with  a  different  state  of  things;  it 
deals  with  the  case  where  there  is  a  suffident 
sewer,  but  where  this  suffident  sewer  is  not  kept  in 
proper  order ;  and  where  there  is  a  suffident  sewer, 
out  the  local  authority  do  not  keep  this  sewer 
properly  deansed  as  required  by  section  19,  then  an 
action  will  lie  for  the  damage  caused  thereby.  That 
this  is  the  true  construction  of  the  sections  is  snown  by 
the  two  oases  dedded  by  the  Oourt  of  Appeal  upon 
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15,  the  oaies  of  BMru&n  ▼.  Workington 
Corporation,  46  W.  B.  453,  [1897]  1  Q.  B.  619,  and 
Peebles  v.  OswaldtwUUe  Urban  District  Council,  45 
W.  B.  454,  [1897J  1  Q.  B.  625. 

Maemorran,  Q.C.  {Thorn  Drury  with  him),  for  the 
defeodants. — This  action  oannot  be  maintalneiL  The 
dotiea  impoeed  upon  the  defendants  under  seotions  15 
aLd  19  are  statutory  duties,  and  are  two-fold— namely, 
to  provide  snffident  sewers  for  their  district,  and  to 
keep  them  in  repair  and  oleanse  them  so  as  not  to  be 
a  nnisance  or  injurious  to  health.  The  defendants 
have  merely  neglected  to  oleanse  the  sewer ;  they  have 
done  nothing  to  increase  the  flow  of  the  sewage,  and 
have  not  otherwise  contributed  to  the  nuisance,  and 
upon  that  ground  they  are  not  liable  in  an  action  for 
the  damage :  Atiorney^Oeneral  v.  Dorking  Union,  30 
W.  B.  579, 20  Ch.  D.  595,  a  case  which  has  been  recently 
followed  by  Cozens-Hardy,  J.,  in  Brown  v.  Mayor  of 
DunstabU,  47  W.  B.  538,  80  L.  T.  Bep.  650.  This  is  a 
case  of  insufficient  sewage  arrangements,  and,  as  in  the 
Dorking  case,  there  was  a  nep^lect  on  the  part  of  the 
defendants  to  make  provision  for  receiving  the 
sewage.  There,  as  here,  the  authority  did  not  oleanse 
the  sewer  they  had,  and  instead  of  the  sewage  being 
carried  ftway  through  the  sewer  it  was  earned  into 
the  plaintiflrs  strsam  and  caused  a  nnisance.  There  it 
was  neld  that  no  action  would  lie  for  the  nuisance, 
and  that  really  covers  the  present  case.  The  second 
fffonnd  of  defence  is  that  for  a  breach  of  the  statutory 
dutv  imposed  by  section  19  of  cleansing  the  sewer,  as 
well  as  for  «  breach  of  the  statutory  dutjr  imposed  by 
section  15  of  nroviding  sewers,  tJiere  is  a  spedfio 
remedy  pointed  out  by  the  Act — namely,  an  appli- 
cation under  section  299  to  the  Local  Government 
Board  askinf^  the  board  to  put  in  force  the  provisions 
of  that  seotum  and  require  a  sufficient  sewer  to  be 
made.  That  is  the  remedy  pointed  out  by  the  Act, 
and  that  is  the  exclusive  remedy  to  be  followed. 
That  section  (section  299)  applies  not  only  to  the  case 
of  providing  the  district  with  sufficient  sewers,  but 
also  to  the  case  of  the  **  maintenance  of  existing 
sewers."  The  maintenance  of  existing  sewers  includes 
their  cleansing,  and  therefore  that  section  applies  to 
this  case.  AltJiongh  the  cases  of  Scibinaon  v.  Work- 
ingkm  CorponUion  and  PeMes  v.  Oswaldtwistie  Urban 
District  CouncU  arose  under  section  15,  the  prindfde 
there  laid  down— namely,  that  for  a  breach  of  tiiese 
•tatatory  duties  the  remedy  was  under  section  299, 
applies  equally  to  the  breo«h  of  the  statutory  duty 
nnoer  section  19.  Here  there  was  at  the  moat  a  mere 
act  of  non-feasance,  and  these  and  other  cases  show 
that  lor  an  act  of  non-feasance  the  defendants  would 
not  be  liable. 

WiU,  Q.C.,  in  reply. 

IEathbw,  J.— In  this  case  there  was  abundant 
sffidenoe  at  the  trial  of  negligence.  Before  the  pre- 
sent local  authority  was  constituted  the  former  one 
had,  in  the  first  instance,  made  an  arrangement  with 
the  plaintifb  that  the  sewer  in  question,  which  was 
an  opsn  sewer,  should  be  cleansed  by  the  pkintilEi, 
and  that  a  payment  should  be  made  in  respect  of  that. 
At  the  time  inien  the  transfer  of  authority  took  place 
aa  altsration  had  shortiy  before  been  miade  by  the 
local  authority  and  they  had  taken  the  duty  of 
this  sewer  upon  themselves.  When  the 
oriW  was  constituted  the  sewer  was  the 
I  aa  it  had  been— an  open  sewer  and  if  piopsrly 
cleansed  an  adequate  sewer  for  the  requirements  <^  the 
locality.  But  lor  some  reason  or  other,  although  the 
attantuML  of  the  local  anthority  was  called  to  the  con- 
dition of  this  opsn  sewer,  and  to  the  last  that  it  wasa 
nniaaace,  nothing  was  done  in  time,  and  months  were 
aUowed  to  pass  by,  while  conndemble  damase  was 
done  l^  r^naon  of  the  ne^eot  of  the  local  •n&ority. 


Then  there  was  cleansing,  and  the  sewer  was  set 
riffht  by  the  local  authority ;  the  work  being  done,  si 
Iliave  said,  after  injury  had  been  iofltctra  on  the 
plaintiffii. 

Now,  in  those  circumstances,  it  is  said  there  is  no 
cause  of  action  against  that  local  authority,  sad 
reference  was  made  to  section  19  of  the  Public  Siealth 
Act,  1875,  which,  if  it  had  stood  alone  and  had  to  be 
construed  according  to  plain  language,  dearly  would 
involve  au  oUigatiou  on  the  local  authoritv  of  the 
district.  It  says :  "  Every  local  authority  sliall  causa 
the  sewers  belonging  to  them  to  be  constructed, 
covered,  ventilatra,  and  kent  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  propsriy 
cleansed  and  emptied."  The  state  of  things  oontem- 
plated  by  that  section  is  a  sufficient  sewer,  but  no 
necessity  for  new  works,  and  an  obligation  to  keep 
tiiiat  sewer  in  working  order.  But  it  is  said  there  is 
no  right  of  action  if  we  look  at  the  other  seotions  of 
the  statute,  and  that  the  proper  remedy  was  to  proceed 
by  an  application  to  the  Local  Government  Board 
to  obtain  an  order  for  the  cleansing  of  the  sewer. 
I  am  satisfied  that  the  Act  of  Parliament,  whea 
it  is  looked  at,  never  contemplated  anything  of  the 
sort    I  think  section  299  is  to  be  read  wit£  aeol 


15,  which  provides  that:    "Every  local  authority 
shall  keep  in  repair  all  sewers  belonging  to  them,  and 
shall  cause  to  be  made  such  sewers  as  may  be  necessary 
for  effectually  draining  their  dirtrict  lor  the  porpcssi 
of  this  Aot^'    How  has  that  to  be  seouredP    We 
now  come  to  section  299,  which  says :  "  Where  ooss- 
plaint  is  made  to  the  Local  Government  Board  that  a 
local  authority  has  made  default  h|  providing  their 
district  with  sufficient  sewers  or  in  the  maintenanoe 
of  existing  sewers,  or  that  a  local  authority  haa  made 
default  in  enforcing  any  provisions  of  this  Aot  whksh 
it  is  their  duty  to  enforce,  the  Local  Government 
Board,  if  satisfied  after  due  inquirjr  that  the  antfaooty 
has  been  guilty  of  the  alleged  defisnlt,  shall  make  sa 
order  limiting  a  time  lor  the  performanoe  of  tfasir 
duty  in  the  matter  of  such  oomplaint."    What  does 
that  deariy  refer  to?    It  dearty  refers  to  the  omi 
where   the   eristing    sewers    are    tnsnffloient»    and 
where    it     is     necessary    that     further     provMoa 
should  be  mads.     That  has   no  bearing  wbatevei 
upon  a  case  like  the  present,  where  the  aawer  ii 
euffioient  and  all  the  injury  that  has  been  dona  it  the 
result  of  the  neglect  of  the  local  authority  to  oiaawsi 
it     This  construction  of  the  Act  seems  to  ma  t^i  he 
borne  out  by  the  cases  referred  to.    It  is  boraa  oat  is 
the  case  of  iTammoaii  v.  The  Vestry  of  8L  Bamerms, 
where  the  necessity  of  reasonable  care  and  diligeafli 
on  the  part  of  the  local  authority  is  pointed  oat.  and 
again  in  the  case  of  Bateman  v.  Poplar  Distridt  Bottii 
of  Works,  where  the  ssMne  point  ^rssented  itaalf  ia 
uie  same  way,  and  in  the  two  very  uLportant  oaaas  ol 
BMnsom  v.  WorkingUm  CorporaHtm  in  the  year  1897, 
and  the  case  that  follows  it  of  BseUes  r.  OtwaUUmiA 
Urban  District  CoundL    None  of  these  oeeea  ia  mj 
anthority  for  the  contention  of  the  dafendanta  in  tta 
case,  thiSt  the  exdus&ve  remedy  lor  failure  aa,  tibsk 
part  to  discharge  their  statutory  duty  under  aaetioa 
19  was  by  an  application  to  the  Local  nnmin—t 
Board    under    section    299.     When    we    look  si 
section    299   it    is  dear   that  it  does   not    mptit 
to   the  case   of    deansing  a    sewer.      Tba     wSk 
**  maintenance  **  in  section  299  was  rdied  on  for  te 
defendants,  and  it  was  said  that  bete  thera 
existing  sewer  which  was  not  **  maintained  '* 
it  was  not  cleansed.    Misintenanoe  does  not  mmm  ts 
me  to  be  equivalsnt  to  cleansing,  and  that 


tionof  the  section  oannot  be  adonted. 
_                it  mare 
sdy  pcinf  -      ^  -  ^      

fdlow^;  but  the  remedy  pointed  out  by  t^  AfB^H 


was  the  furtiier  argument  that 
remedy  pointed  out  liy  the  Aot  that 
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section  299  is  not  applioaUe  to  this  case.  I  oome  to 
the  ooncluflion,  therefore,  that  the  plaintifEs  have 
estaUiBhed  their  case,  and  that  the  defendants  have 
no  answer  in  law  to  the  action,  and  I  think  that 
judgment  most  be  given  against  them  with  costs  here 
and  elsewhere. 

Judgment  for  tJie  ptainttfft. 

Solicitors  for  the  plaintiffii,  Bodgera  &  Gilbert, 

Solicitors  for  the  defendants,  C\  R,  Sawyer  A  Ellis, 
for «/.  G.  Buchwell  A  Berkeley,  Brighton. 


orouct  of  AppeaU 


Dec.  20» 


From  Q.  B.  Div. 
(A.  Ij«  Smith,  Oollins,  and 
Yanghan  Williams,  L.JJ/ 

Attobnet-Genbbal  t^.  De  Pbbyille.  (a.) 

Inland  revenue — Estate  duty — Property  passing  on  death 
— Settlement — Surrender  of  life  estate  to  remainder^ 
man— Finance  Act,  1894  (57  A  58  Vict.  c.  30),  s.  2 
(1)W. 

Where  a  tenant  for  life  of  settled  property  surrenders 
the  Ufe  estate  to  the  remainderman  and  dies  vnthin 
twelve  months  of  t?ie  surrender,  estate  duty  is  not  payable 
under  the'  Finance  Act,  1894,  on  the  death  of  the  tenant 
for  life. 

Dediion  of  the  Divisional  Court  (Day  and  Lawranoe, 
JJ.),  [1899]  2  Q.  B.  238,  reversed. 

Appeel  from  the  indgment  of  a  Divisional  Conrt 
(Day  and  Lawrance,  Jj.)  on  l^e  hearing  of  an  infor- 
mation by  the  Attorney- General  claiming  estate  duty : 
[1899]  2  a  B.  238,  47  W.  E.  Dig.  73. 

The  question  was  whether,  where  a  tenant  for  life 
of  settled  property  surrenders  the  life  estate  to  the 
remainderman  and  dies  within  twelve  months  of  the 
surrender,  estate  duty  is  payable  under  the  Finance 
Act,  1894,  on  the  death  of  the  tenant  for  life. 

Cfeorge  Thomas  Mowbray,  of  Grangewood  House, 
in  the  parish  of  Seals,  in  the  county  of  Leicester, 
deceased,  by  his  will,  dated  the  4th  of  February,  1892, 
devised  and  appointed  all  the  real  estate  to  which  he 
should  be  entitled  at  the  time  of  his  decease,  or  over 
which  he  might  have  any  disposing  power,  to  the  use 
of  bis  sister,  Georgiana  Anne,  the  widow  of  the  late 
Pierre  Bidiaud  de  Freville,  for  her  life,  and  after  her 
decease  to  the  use  of  his  nephew,  the  defendant, 
Andre  Ghsorge  Bidiaud  de  Freville,  the  son  of  his 
said  sister,  and  the  heirs  of  his  body,  and  in  default  of 
such  issue  to  the  testator's  own  right  heirs. 

The  said  George  Thomas  Mowbray  died  on  the 
29th  of  February,  1892. 

By  an  indenture  of  settlement  dated  the  10th  of 
October,  1845,  the  manor  or  lordship  of  Overseal,  in 
the  county  of  Leicester,  and  certain  freehold 
messuages,  lands,  and  hereditaments,  therein  described, 
were  limited  to  tiie  use  of  trustees  in  trust  to  permit 
the  said  Georgiana  Anne  Bidiaud  de  Prevflle,  then 
Geoigiana  Anne  Mowbray,  during  such  part  of  her 
life  as  she  should  be  sinele  and  unmarried,  to  receive 
the  rents  and  profits  of  the  said  hereditaments,  and 
during  any  coverture  of  the  said  (Georgiana  Anne 
Baohaud  de  Freville  to  pay  the  said  rents  and  profits 
to  her  for  her  separate  use,  and  from  and  after  her 
decease  to  the  use  of  her  first  and  other  sons  suc- 
oessivdy,  according  to  seniority  in  tail  male,  with 
remainaers  over. 

(a.)  Reported  by  F.  G.  Bctokbb,  Esq.,  Barrister- 
at-Law. 


By  an  indenture  dated  the  5th  of  February,  1896, 
Te  between  the  said  Georgiana  Anne  Bidiaud  de 
Freville,  widow,  of  the  first  part,  the  defendant, 
Andrg  George  Biohaud  de  Freville,  of  the  second 
part,  and  David  Hale  of  the  third  part,  redting  inter 
alia  the  said  indenture  of  the  10th  of  October,  1845, 
and  the  said  will  of  George  Thomas  Mowbray, 
and  his  death,  and  redting  (as  the  fact  was) 
that  the  defendant,  Andr6  George  Bichaud  de 
Freville,  was  the  eldest  and  only  son  of  the 
said  (Georgiana  Anne  Bichaud  de  Freville,  and  that 
they  were  desirous  of  barring  the  estate  tail  of 
the  defendant  in  the  hereditaments  comprised  in  the 
said  settlement  and  devised  by  the  said  will,  and  of 
limiting  the  said  hereditaments  as  thereinafter  ex- 
pressed to  the  intent  that  the  life  estate  of  tJie  said 
Georgiana  Anne  Bichaud  de  Freville  therein  should 
be  absolutdy  rdeaced  in  favour  of  the  defendant,  it 
was  witnessed  that  the  said  Georgiana  Anne  Bichaud 
de  Freville  as  settlor,  and  the  defendant,  Andr6 
George  Bidiaud  de  Freville  (with  the  consent  of  tiie 
said  Georgiaoa  Anne  Biohaud  de  Freville  as  protector 
of  the  settlement  and  will^,  thereby  granted  unto  the 
said  David  Hale,  first,  all  the  manor  or  lordship, 
freehold  messuages,  farms,  lands,  tenements,  and 
hereditaments  situate  in  the  parishes  of  Overseal 
and  Netherseal,  or  elsewhere,  in  the  county  of 
Leicester,  comprised  in  the  indenture  of  ^e  10th  of 
October,  1845;  and,  secondly,  all  the  freehold 
messuages  and  herecLitaments  devised  by  the  said 
will  of  the  said  G^rge  Thomas  Mowbray,  and  also 
all  other  freehold  hereditaments  which  had  become 
subject  to  the  uses  or  trusts  of  the  said  indenture  of 
setuement  or  of  the  said  will  concerning  the  said 
testator's  real  estate  and  all  moneys,  stocks,  funds, 
and  securities  (if  any)  which  were  subject  to  be 
invested  in  the  purchase  of  hereditaments  of  which 
the  defendant  would  be  tenant  in  tail  male  or  in  tail, 
and  the  hereditaments  to  be  purchased  therewith ;  to 
hold  the  same  unto  the  said  David  Hale  and  his  heirs 
discharged  from  all  estates  in  tail  male  or  in  tail  of 
the  defendant  at  law  or  in  equity,  and  all  estates, 
rights,  interests,  and  powers  to  take  efPect  after  the 
determination  or  in  defeasance  of  such  estates  in  tail 
male  or  in  tail,  to  the  use  of  the  defendant,  Andr6 
GkK>rge  Bidiaud  de  Freville,  his  heirs  and  assigns,  for 
ever  absolutely  rdeased  and  discharged  from  the  life 
estate  therein  of  the  said  Georgiana  A.  B.  de  Freville. 
The  indenture  also  witnessed  that  the  said  Georgiana 
A.  B.  de  Freville  thereby  absolutely  rdeased  unto 
the  defendant  the  power  of  appointiog  a  life  interest 
to  any  husband  witii  whom  she  might  intermarry  and 
of  charging  portions  for  her  children  by  the  said 
indenture  of  we  10th  of  October,  1845,  given  to  her. 

The  lastly  stated  indenture  was  enroll^  on  the  Uth 
of  February,  1896.  The  said  Georgina  A.  B.  de 
Freville  died  within  twdve  months  after  the  execution 
of  the  said  indenture — namdy,  on  the  11th  of 
December,  1896 — ^intestate.  Letters  of  administra- 
tion to  her  personal  estate  were  granted  to  the 
defendant  on  the  9th  of  August,  1897. 

The  information  all^ea  that  on  the  death  of 
Georffiana  A.  B.  de  Freville  estate  duty  under  sections 
1  and  2  of  ^e  Finance  Act,  1894,  became  payable  in 
respect  of  the  hereditaments  and  property  comprised 
in  tiie  said  indenture  of  the  5th  of  February,  1896  (or 
alternatively  in  respect  of  the  life  interest  at  the  date 
of  the  last  mentioned  indenture  of  the  said  (Georgiana 
A.  B.  de  Freville  in  the  said  hereditaments  and 
property),  as  property  passing  on  her  death  within 
the  meaning  of  the  Act. 

The  defendants  answered  that  estate  duty  under 
sections  1  and  2  of  the  Finance  Act,  1894,  did  not 
become  payable  on  the  death  of  the  said  Georgiana 
A.  B.  de  Freville  in  respect  of  the  hereditaments  and 
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property  oomprued  in  the  said  indenture  of  the  5th 
of  February  1896,  or  in  respect  of  her  life  interest  at 
that  date,  inasmnoh  as  such  property  was  not  property 
passing  on  her  death  within  the  meaning  of  the  taid 
Act. 

The  Di visional  Court  gave  judgment  for  the  Crown, 
[1890]  2  a  B.  238. 

The  defendant  appealed. 

Butcher,  Q.C.,  and  A$ht<m  Oro$$,  for  the  appellant. 

SirB.  E,  Webster,  A.0„  Sir  R.  B.  Finlay,  8,0., 
and  Vaughan  Hawhine^  iot  the  Crown. 

Cur*  adv.  vuU. 

Dec.  20.— A.  L.  Smith,  L.J.,  read  the  following 
jndffment :  The  real  point  upon  which  the  decision 
of  uiis  case  turns  is  whether  section  2  of  the  Finance 
Act,  1894,  imposes  ebtate  duty  on  a  life  estate  which 
prior  to  the  passing  of  that  Act  would  not  have  had 
to  be  indud^  in  an  account  under  section  38  of  the 
Customs  and  Inland  Bevenue  Act,  1881,  upon  the 
deatiii  of  the  tenant  for  life.  The  facts  are  peculiarly 
short.  On  and  prior  to  the  dth  of  February,  1896, 
Gkorgiana  Anne  de  Preville  was  tenant  for  life  of  real 
property  situate  in  the  county  of  Leioester,  of  which 
her  son,  the  present  appellant,  was  tenant  in  tail,  and 
upon  tlie  day  above  named  the  mother  and  son 
executed  a  disentailing  deed,  by  which  the  estate  tail 
was  barred,  and  the  son  thereupon  became  owner  in 
fee  of  the  property.  On  the  llth  of  December,  1896 
— i.e.,  ten  months  after  the  execution  of  this  deed — 
the  mother  died.  The  question  is  whether  the  life 
estate  of  the  mother,  which  had  passed  to  her  son  ten 
monies  before  her  death,  is  liable  to  estate  duty  upon 
her  death.  It  has  been  held  in  this  court,  affirmed  in 
the  House  of  Lords  in  Attorney 'Qenerdl  y.  Beech,  47 
W.  B.  267,  [1899]  A.  C.  53,  that  where  the  owner  of 
a  life  estate  has  conyeved  that  estate  to  a  donee  more 
than  twelve  months  before  the  death  of  the  donor, 
estate  duty  upon  the  life  estate  is  not  payable  by  the 
donee  upon  the  death  of  the  donor,  for  the  reason  that 
by  the  Finance  Act  it  is  only  the  estate  which  passes 
upon  death  which  is  liable  to  estate  duty,  and  that 
when  the  donor,  the  tenant  for  life,  died  nothing 
passed  upon  which  the  estate  duty  could  operate,  for 
the  life  estate  had  already  passed  to  the  donee  before 
the  death  of  the  donor.  It  is  now  said  by  the 
Crown  that  BeecKs  case  does  not  apply,  because 
in  the  present  case  the  tenant  for  life  died  within 
twelve  months  of  the  gift,  and  not  after  twelve 
months  of  the  gift,  as  in  BeecKs  case,  and  it  is  argued 
that  upon  this  ground,  by  reason  of  the  provisions  of 
the  remarkable  section  2  (1^  (c)  of  the  Finance 
Act  of  1894,  this  case  is  aifiPerent  from  Beeches 
case,  and  that  estate  duty  is  leviable  upon  the  life 
estate  upon  the  death  of  the  tenant  for  life.  The 
Crown  admits  that,  if  section  2  (1)  (c)  of  the  Finance 
Act,  1894,  does  not  impose  this  duty  upon  the  life 
estate  upon  ^e  death  of  the  tenant  for  life,  there  is 
no  otiier  section  which  does.  Section  2  (1)  (c)  is  as 
follows:  "Property  passing  on  the  death  of  the 
deceased  shall  be  deemed  to  indude  property  which 
would  be  required  on  the  death  of  the  deceased  to  be  in- 
cluded in  an  account  under  section  38  of  the  Customs 
and  Inland  Bevenue  Act,  1881,  as  amended  by  section 
11  of  the  Customs  and  Inland  Bevenue  Act,  1889,  as 
if  those  sections  were  in  this  Act  enacted  and  extended 
to  real  property  as  wdl  as  personal  property,  and  the 
words  *  voluntary'  and  '  voluntarily'  and  a  reference 
to  a  'volunteer*  were  omitted  therefrom."  In  the 
oase  of  Attomey-Oeneral  v.  Earl  Orey,  47  W.  B.  37, 
[1898]  2  Q.  B.  534,  I  expanded  this  composite 
section,  and  I  will  do  so  again  so  far  as  material  to 
this  case.  It  then  reads  as  follows :  "  Property  passing 
on  tiie  death  of  the  deceased  shall  be  deemed  to 


indude  property  which  would  be  required  on  the 
death  of  the  deceased  to  be  included  in  an  aooonnt 
under  section  38  of  tiie  Customs  and  Inland  Bevenue 
Act,  1881,  which,  as  amended,  euacts  that  real  or 
personal  property  to  be  induded  in  an  aocouut  shall 
be  property  of  the  following  description — ^viz.,  any 
real  or  personal  property  taken  under  a  disposition  by 
a  person  djing  on  or  after  the  1st  of  June,  1881. 
purporting  to  operate  as  an  immediate  gift  inter 
vivos,  which  shiul  not  have  been  hand  fide  made 
twelve  monthi^  before  the  death  of  the  deceased.'* 
This  section  38  of  the  Act  of  1881  is  one  of  a 
group  of  sections  under  the  heading  "  Stamps/' 
which  relates  to  the  taking  out  of  probate  and 
letters  of  administration  to  the  estate  and  effects 
of  deceased  persons  —  i.e.,  of  property  which 
deceased  persons  die  possessed  of,  or  leave  behind 
them — and  it  seems  to  me  that  this  group  of 
sections  has  nothing  to  do  with  property  a  deceased 
person  has  not  left  behind  him,  exceptmg  cases  in 
which  a  deceased  person  would  have  left  property 
behind  him  had  he  not  siven  it  away  before  he  diea. 
It  is  only  as  regards  such  cases  that  an  account  is  to 
be  rendered.  Section  38  being  one  of  the  sections  in 
this  group,  what  is  its  true  r^ing  ?  Does  it  mean 
that  a  life  estate — ^which  of  necessity  comes  to  an  end 
on  the  death  of  the  tenant  for  life,  and  which  never, 
under  any  drcnmstances,  can  come  into  an  aooonnt 
upon  the  death  of  the  tenant  for  life — ^is  nevertheleeB 
to  be  brought  into  an  account  if  the  deceased  has 
given  it  away  less  than  twdve  months  before  death, 
or  is  its  true  readiog  that,  if  there  be  property 
whidi  would  come  into  an  account  upon  death  if  it 
had  not  been  given  away,  that  property  must  be 
brought  into  an  account  if  the  debased  has  given  it 
away  less  than  twelve  months  before  death  ?  Con- 
sidering that  the  group  of  sections  in  the  Act  of  1881  is 
dealing  with  the  property  of  which  deceased  persons  in 
fact  die  possessed,  or  should  have  died  possessed  if  they 
had  not  given  it  away,  in  my  opinion  it  is  not  the 
true  reading  of  section  38  that  property  must  be 
brought  into  an  account  no  matter  whether  it  would 
or  would  not  have  had  to  be  brought  into  an  scoonnt 
if  it  had  not  been  given  away  within  twelve  months  of 
the  death.  It  is  only  to  be  brought  into  an  account  if  it 
would  have  had  to  be  so  brought  but  for  the  gift.  In 
my  judgment  this  section  is  to  prevent  persons  giving 
away  property  less  than  twelve  months  before  death 
which  otherwise  would  have  to  be  induded  in  an 
account,  and  thus  escaping  the  duty.  It  is  not  dis- 
puted by  tke  Crown  that  the  life  estate  in  the  present 
case  cotud  never  have  been  induded  in  an  aooonnt, 
for  upon  the  death  of  the  owner  of  this  life  estate, 
even  if  it  had  not  been  given  to  the  son,  it  ipso  facto 
came  to  an  end,  and  there  was  therefore  notiiing 
whatever  to  bring  into  an  account.  For  those  reasons 
section  2  (1)  (c)  in  my  judgment  does  not  bring  about 
what  is  contended  for  by  the  Crown,  and,  as  before 
stated,  there  is  no  other  section  which  does  so.  I 
need  not  discuss  Lord  Cowley*s  case,  47  W.  B.  525, 

tl899]  A.  C.  198,  for  it  has  no  bearing  upon  the  point 
have  to  dedde.  I  think  the  (>own  is  wrong, 
and  I  cannot  agree  with  the  Divisional  Court,  though 
upon  what  ground  that  court  dedded  in  favour  of  the 
Crown  I  do  not  know,  for  it  has  not  told  us.  I  think 
this  appeal  must  be  allowed,  with  costs. 

CoLLiKB,  L.J.,  concurred. 

Yaughan  Wiluams,  L.J.,  read  the  following 
judgment:  The  dedsiou  in  this  case  depends,  it  seema 
to  me,  upon  the  meaning  of  the  woid  ''property" 
in  sub-section  2  (a)  of  section  38  of  the  Act  of  1881,  44 
Vict.  c.  12.  Does  property  there  mean  any  proper^ 
irrespective  of  the  interest  of  the  deceased  therein  P 
Or  is  it  limited  to  property  in  which  the  deceased  had 
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ui  interest  which  by  its  nature  might  continae  after 
the  death  of  the  deceased — i.e.,  property  capable  of 
derolntion  as  estate  of  a  deceased —or,  in  other  words, 
an  interest  not  limited,  to  determine  with  the  life  of 
the  deceased  ?  Now,  Lord  Oaims  in  Partington  v. 
Attorney- General,  L.  B.  4  H.  L.  100,  at  p.  122, 
17  "W.  B.  H.  L.  Dig.  1,  says,  speaking  of  the 
oonstmction  of  revenue  statutes:  *'The  principle 
of  all  fiscal  legislation  is  this :  If  the  person  soaght 
to  be  taxed  comes  within  the  letter  of  the  law,  he 
must  be  taxed,  howeyer  great  the  hardship  may 
appear  to  the  judicial  mind  to  be.  ...  In 
other  words,  if  there  be  admissible  in  any  statute 
what  is  called  an  equitable  construction,  certainly 
snch  a  construction  is  not  admissible  in  a  taxing 
statute,  where  you  can  simply  adhere  to  the  words  of 
the  statute."  On  the  other  hand,  a  taxing  Act  is  to 
be  construed  upon  the  same  principle  and  by  the  same 
roles  as  any  other  Act :  Mersey  Docks  and  Harbour 
Board  y.  Lwxu,  51  L.  J.  Q.  B.  114  at  p.  118, 
30  W.  B.  Dig.  96  per  Brett,  L.J.  For  instance, 
I  suppose  that,  if  upon  the  ordinary  rules  of 
construction  general  words  would  be  limited  on  the 
ejusdem  generis  doctrine  by  preceding  particular 
words,  ttiis  construction  would  be  appUed  in  a 
taxing  statute  equally  with  any  other  statute. 
Now  m  the  present  case  there  is  nothing  to  be  found 
in  the  statute  itself  limiting  the  ordinary  legal  meaning 
of  the  word  "property";  but  the  statute  refers 
to  antecedent  legislation,  that  is  to  say,  to  the 
statutes  beginning  with  55  G^.  3  and  cominjg 
down  to  43  Vict.  c.  14,  granting  the  Grown  certain 
duties  in  respect  of  the  value  of  the  estate  and 
fffocts  of  deceased  persons,  and  provides  for  an 
invent(»y  or  account  being  made  oy  the  executor 
or  administrator  of  snch  estate  and  efiPects,  and  section 
38  deals  with  what  shall  be  included,  and  says  in 
effect  that  it  shall  include  not  only  property  forming 
part  of  the  estate  and  effects  of  the  deccAsed  at  his 
death,  but  also  property  which  he  has  parted  with 
within  three  (now  twelve)  months  before  his  death. 
Now,  must  not  this  mean,  according  to  the  ordinary 
rules  of  construction,  property  of  the  same  kind  as 
that  dealt  with  in  the  antecedent  legislation  ?  That 
is  to  say,  property  in  which  the  deceased  had  such  an 
iutareet  that  if  he  had  not  parted  with  it  by  a  gift 
within  twelve  months  before  his  death,  it  would  have 
been  estate  and  effects  of  a  deceased,  and  therefore 
have  been  included  in  the  property  on  the  value  of 
which  the  dn^  was  granted  P  It  is  dear  in  the 
antecedent  legislation  that  no  duty  was  granted  in 
respect  of  ^perty  the  interest  of  the  deceased  in 
wmch  terminated  with  his  life,  for  the  duty  was  in 
respect  of  property  as  being  estate  and  effects  of  a 
deceased;  and  must  not  the  word  ''property"  in 
subsequent  legislation  be  read  in  the  same  sense? 
On  the  whole  I  think  it  must,  and  I  find  nothing  in 
tbe  Finance  Act  generally  or  in  section  2  (1)  (c)  to 
enlarf^  the  sense  in  wmch  the  word  **  property  "  is 
used  m  the  probate  duty  legislation  and  the  account 
to  be  rendered  thereunder.  The  Probate  Duty  Acts 
piior  to  1881  dealt  with  property  capable  of  devolution 
as  part  of  the  estate  and  effects  of  a  deceased  at 
death;  for  it  dealt  with  property  which  in  fact 
devolved  as  such  estate  at  deatii.  Then  comes  Uie 
statute  of  1881,  which  says  that  the  tax  shall  apply 
to  property  which  does  not  in  fact  devolve  at  death 
but  shortly  before  death  is  transferred  by  what 
purports  to  be  a  gift  inter  vivos,  but  which  property, 
the  statute  says,  shall  be  taxed  in  the  same  manner  as 
property  in  fact  devolving  at  death.  Surely,  accord- 
ing to  the  ordinary  rules  of  construction,  the  word 
**  property  "  in  the  statute  of  1881  must  be  limited  to 
property  in  its  nature  capable  of  devolution  as  part 
fit  the  estate  and  effects  of  a  deceased.    Thus  to  con- 


strue the  word  "  property  "  in  sub-section  2  of  section 
38  of  44  Vict,  c  12,  is  only  to  apply  the  ordinary  rule  of 
construction,  that  words  in  the  same  and  in  cognate 
connected  lists  must  be  presumed  to  have  the  same 
meaning. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Kingsfcrd,  Dorman,  & 
Co,,  for  Bmith,  MammaU,  Hale,  <t  Quarrell,  Ashby- 
de-la- Zouch. 

Solicitor  for  the  Grown,  The  Solicitor  of  Inland 
Bevenue, 


;t 


Dec.  16. 


From  Q.  B.  Div. 
A.  L.  Smith,  Collins,  and  | 
aughan  Williams,  L. JJ.}  I 

LoiiDON  AND  Westminster  Bank  v.  Oommibsionebs 
OF  Inland  Bevenue.  (a.) 

Inland  revenue — Stamp  duty — Receipt — Scrip  certificate 
of  stock — **  Consideration  money  therein  expressed** 
--Instalments —  Stamp  Act,  1891  (54  A  55  Via. 
c.  39),  s,  3.  subsection  2;  Schedule  I.,  **  Beceipt,*' 
exemption  11. 

A  duly  stamped  scrip  certificate  for  £100  stock  was 
issued  upon  payment  of  the  allotment  money,  the  balance 
being  payable  by  two  instalments  of  £40  e<ich  at  fixed 
future  dates.  Payment  in  full  might  be  made  at  any 
time  subject  to  discount,  and  upon  default  in  payment  of 
the  amounts  at  their  due  dates  the  previous  payments 
were  liable  to  forfeiture.  At  the  fool  of  the  certificate 
two  blank  forms  of  receipt  for  payment  of  the  two 
instalments  respectively  were  printed.  The  instalments 
were  duly  paid  and  the  receipts  filled  in. 

Held,  that  the  receipts  were  exempt  from  stamp  duty 
within  exemption  11  under  the  heading  ** Receipt'*  in 
Schedule  I,  to  the  Stamp  Act,  1891,  as  they  were  urritten 
upon  the  duly  stamped  certificate,  and  acknowledged  the 
receipt  of  t?ie  consideration  money  therein  expressed. 

Appeal  by  the  Commissioners  of  Inland  Bevenue 
from  the  judgment  of  the  Divisional  Court  (Day  and 
Lawrance,  JJ.)  upon  a  case  stated  by  the  Com- 
missioners of  Inland  Bevenue,  pursuant  to  section  13 
of  the  Stamp  Act,  1891  (reported  in  68  L.  J.  Q.  B. 
787, 47  W.  B.  Dig.  82). 

On  the  10th  of  May,  1899,  two  receipts,  partly  in 
print  and  psrtly  in  writing,  appearing  upon  the  face 
of  a  duly  stamped  scrip  certificate  of  tbe  Cape  of  Good 
Hope  Consolidated  Three  per  C«nt.  Stock,  were  pre- 
sented on  behalf  of  the  London  and  Westminster  Bank 
to  the  Commissioners  of  Inland  Bevenue  under  section 
12  of  the  Stamp  Act,  1891,  for  the  opiuion  of  the  com- 
missioners as  to  the  stamp  duty  with  which  they 
were  ohaigeable. 

The  scrip  certificate  and  the  receipts  respectively 
were  in  the  following  form ; 

**  Cape  of  Qood  Hope  Consolidated  Three  per  Cent. 
Stock. 

«*  Issue  of  £3.107,400. 

<<  Scrip  Certificate  for  £100. 

''The  bearer  of  this  scrip  certificate  is  entitled  to 
£100  Cape  of  Good  Hope  Consolidated  Three  per 
Cent.  Stock,  1933-1943,  after  payment  to  the  London 
and  Westminster  Bank  (limited),  Lothbury,  of  the 
instalments  due  thereon  as  under,  vis.  : — £40  on 
April  10,  1899,  £40  on  Mav  10,  1899. 

"  Payment  in  full  may  be  made  at  any  time,  under 
discount  at  the  rate  of  2  per  cent,  per  annum.  If 
default  be  made  in  payment  of  the  amounts  at  their 

(a.)  Beported  by  W.  F.  Baeey,  Esq.,  Barrister-at- 
Law. 
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due  dates,  the  previoufi  payments  will  be  liable  to 
forfeiture. 

'*This  scrip  certificate,  when  fully  paid,  must  be 
lodged  at  the  London  and  Westminster  Bank  (Limited), 
Lothbury,  for  inscription  in  the  books  of  the  '  Gape  of 
Gk>od  Hope  Consolidated  Three  per  Cent.  Stock,  1933- 
1943,'  in  such  name  or  names  (not  exceeding  four)  as 
may  be  desired.  The  interest  on  the  stock  will  be 
payable  at  the  London  and  Westminbter  Bank 
(limited)  on  February  1  and  August  1  in  each  year, 
and  the  principal  will  be  repayable  there  on 
February  1,  1943,  the  Government  of  the  Cape  of 
Good  Hope  having  the  option  to  redeem  the  stock  at 
par  on  or  after  February  1,  1933,  on  giving  12 
calendar  months*  notice  to  the  stockholders.  Six 
months'  interest  on  tibe  stock  will  h»  paid  on  August 
1,  1899. 

*'  The  revenues  of  the  colony  of  the  Cape  of  GhM>d 
Hope  alone  are  liable  in  respect  of  this  sto<^  and  the 
dividends  thereon,  and  the  Consolidated  Fund  of  the 
United  Kingdom,  and  the  Commissioners  of  her 
Majesty's  ^easury  are  not  directly  or  indirectly 
liable  or  responsible  for  the  payment  of  the  stock  or 
of  the  dividends  thereon,  or  for  any  matter  rdating 
thereto  (40  &  41  Vict.  c.  59,  s.  19). 

*'  For  the  London  and  Westminster  Bank  (Limited), 
J.  A.  Bakeb,  London,  March  14,  1899. 

**  Beceived  the  10th  day  of  April,  1899,  £40,  being 
the  instalment  on  the  above  scrip  certificate,  due 
April  10,  1899. — For  the  London  and  Westminster 
Bank  (Limited),  J.  L.  Oyington." 

*'  Beceived  the  10th  day  of  May,  1899,  payment  in 
full. — For  the  London  and  Westminster  Bank 
(Limited),  H.  E.  Biujnoe." 

The  sorip  certificate  was  duly  stamped  as  such  with 
the  duty  of  Id.,  and  the  London  and  Westminster 
Bank  contended  that  by  reason  of  exemption  1 1  under 
the  head  *'  Beoeipt "  in  Schedule  I.  to  the  Stamp  Act, 
1891,  the  receipts  were  exempt  from  duty. 

The  commissioners,  being  of  opinion  that  the 
exemption  was  not  applicable,  assessed  each  of  the 
receipts  with  the  duty  of  Id. 

The  questions  for  the  opinion  of  theoourt  were — (1) 
Whether  the  receipts  or  either  of  them  were  charge- 
able with  the  duty  of  Id.  in  accordance  with  the 
assessment  of  the  commissioners;  (2)  if  not,  with 
what  duty  they  were  respectively  chargeable. 

The  Divisional  Court  held  that  the  receipts  were 
exempt. 

The  Inland  Bevenue  Commissioners  appealed. 

The  material  provisions  of  the  Stamp  Act,  1891, 
are  set  out  in  the  judgment. 

Sir  E.  B.  Finlai/,  8,0,,  and  Danckwerts,  for  the 
oommissioners. — The  receipts  oome  within  section  101 
of  the  Stamp  Act,  1891,  and  are  not  within  exemption 
11  under  the  heading  '*  Beceipt "  in  Schedule  L  to  the 
Act.  The  *' consiaeration  money"  for  the  scrip 
certificate,  which  was  only  a  provisional  certificate, 
was  the  sum  paid  upon  allotment  when  the  certificate 
was  issued.  The  subsequent  instalments  of  £40  each 
did  not  constitute  the  consideration  money.  The 
receipts  do  not  acknowledge  "the  receipt  of  the 
consideration  money  therein  expressed"  within  the 
meaning  of  exemptiofk  11,  because  the  two  sums  of 
£40  were  not  any  part  of  the  consideration  money 
for  the  certificate.  Nor  is  there  any  "principal 
money  secured"  by  the  sorip  certificate  within  the 
exemption.  Tbete  is  nothing  secured  by  the  scrip 
certificate.  Again,  section  3,  sub-section  2,  of  the 
Act  applies,  as  there  is  more  than  one  instrument 
written  upon  the  same  paper,  and  by  that  section 
each  instrument  must  be  separately  stunped. 

McItUyre  (Jos^h  Walton,  Q,0,,  with  him),  for  the 
London  and  Westminster  Bank.— The  scrip  certificate  < 


is  duly  stamped,  and  the  consideration  money  is  the 
full  sum  mentioned  therein,  and  not  merely  the  sum 
paid  on  allotment.  The  scrip  certificate  contains  a 
bargain  with  the  bearer  to  gi^e  him  £100  worth  of 
stock  if  he  pays  two  instalments  of  £40  each  in 
addition  to  the  sum  already  paid  on  allotoient  The 
£80  is  therefore  part  of  the  consideration  money, 
and  exemption  1 1  applies.  The  £80  is  also  **  principal 
money  therein  mentioned  "  within  the  exemption. 

Sir  R,  B,  Finlay,  8,G,,  replied. 

Cur.  adv,  vidL 

Dec.  16. — ^The  judgment  of  the  court  was  read  by 

Collins,  L.J. — ^This  is  an  appeal  by  the  Crown 
from  the  decision  of  Day  and  Lawrance,  JJ.,  allowing 
an  appeal  from  the  commissioners.  The  question  is 
whether  certain  receipts  indorsed  on  a  scrip 
certificate  for  £100  Cape  of  Good  Hope  Consolidated 
Three  per  Cent.  Stock  are  liable  to  a  auty  of  Id.  each 
under  the  Stamp  Act,  1891,  First  Schedule,  or 
whether  they  fall  within  the  exemption  (11).  The 
sorip  certificate,  so  far  as  material,  is  in  these  terms. 
[His  lordship  read  the  sorip  certificate  and  the  receipts, 
and  continued:]  The  following  is  the  provision  of 
the  Stamp  Act,  1891,  Schedule  L  :  <*  Beoeipt  given 
for  or  upon  the  payment  of  money  amounting  to  £2 
or  upwards.  Id."  Exemption  11  is  as  toUows: 
"Beceipt  indorsed  or  otherwise  written  upon  or 
contained  in  any  instrument  liable  to  stamp  dnty, 
and  duly  stamped,  adcnowledging  the  receipt  of  the 
consideration  money  therein  expressed,  or  the  receipt  of 
any  principal  money,  interest,  or  annuity  thereby 
secured  or  therein  mentioned."  The  scrip  certificate 
had  been  duly  stamped  as  such,  and  on  the  date  of  its 
issue  the  first  instalment,  a  sum  under  £20,  had 
been  paid  in  respect  of  it. 

We  are  of  opinion  that  thedecision  of  the  Divisional 
Court  was  right.  The  scrip  certificate  is  duly  stamped, 
and  the  receipts  are  indorsed  respectively  or  otherwise 
written  upon  it.  Therefore  if  they  "  acknowledge  the 
receipt  of  the  consideration  money  therein  expressed," 
they  fall  within  the  exemption.  What  then  is  meant 
by  the  ''consideration  money  therein  expressed "  of 
which  the  receipt  is  to  be  acknowledged  P  We  think 
it  is  the  money  which  it  appears  from  the  terms  of  the 
instrument  is  the  consideration  for  the  obligation 
undertaken  by  the  issuer  of  the  instrument  ~t.e.,  the 
Gbvernment  of  the  colony.  It  is  in  return  for  the 
payment  not  of  one,  but  of  all  the  instalments,  that 
the  (Government  undertakes  this  obligation,  and  it  can 
make  no  difference  whether  the  consideration  is  paid 
in  a  lump  sum,  or  by  instalments,  or  with  conditions 
of  forfeiture  on  non-payment  of  an  instalment  or  not. 
Neither  is  it  materud  that  the  instrument  can  be 
transferred  pending  the  payment  of  the  instalments, 
so  that  each  may  be  paid  by  a  different  person.  The 
money  consideration  is  the  same  by  whomsoever  it  is 
paid,  and  whatever  may  be  conditions  to  which  it  is 
made  subject.  The  point  made  hj  the  Crown  in  the 
court  below,  that  the  scrip  certificate  is  not  "  an 
instrument"  within  the  exemption,  was  not  taken 
before  us ;  but  it  was  areued  by  the  Solicitor-Gheneral 
that  the  consideration  tor  the  certificate  was  not  the 
sums  of  £40,  or  either  of  them  mentioned  in  the 
receipt*,  but  the  first  instalment  paid  on  the  issuing  of 
the  certificate.  We  think,  with  deference,  that  there 
is  a  fallacy  in  this  argument,  in  that  it  confounds  tiiat 
which  is  payable  as  a  condition  precedent  to  getting 
the  custody  of  the  certificate  with  that  wliich  is 
expressed  in  the  certificate  as  the  consideration,  not 
for  the  handing  over  of  the  certificate  with  the 
inchoate  rights  arising  therefrom,  but  for  the 
acceptance  of  the  final  obligation  which  is  only 
assumed  when  all  the  instalments  are  paid.      la  the 
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ooBsideration  expreraed  in  an  instrumrnt  as  the  t(*tal 
man.  in  retnm  for  which  tb*"  obligation  is  accepted  any 
the  leas  the  consideration  beoanse  it  is  made  payable 
by  instalments,  and  the  custody  of  the  instrument  is 
handed  over  in  exchange  for  the  first  instalment  ?  In 
our  opinion  the  receipts  on  this  instrument  acknow* 
ledge  the  payment  of  the  full  sum  in  return  for  which, 
by  the  terms  of  the  instrnment,  the  Cape  Government 
undertake  to  treat  the  bolder  as  entitled  to  £100  Cape 
of  Qood  Hope  Consolidated  3  per  Cent.  Stock.  The 
Crown  also  relied  upon  section  3,  sub-section  2, 
which  enacts  that  "if  more  than  one  instrument  be 
written  upon  the  »aine  piece  of  material,  every  one 
of  the  instruments  is  to  be  separately  and  distinctly 
stamped  with  the  duty  with  which  it  is  chargeable  ** ; 
bntiilis  only  applies  if  the  instruments  do  not  fall 
within  exemption  11  above  set  out.  We  cannot 
say  whether  our  reasons  coincide  with  those  of  the 
Divisional  Court,  for  they  have  given  none ;  but  on 
the  grounds  above  stated,  we  are  of  opinion  that  this 
appeal  should  be  dismissed. 

Appeal  allowed. 

Solicitor  for  the  commissioners,  Solicitor  of  Inland 
Revenue. 

Solicitor  for  the  bank,  Travers'Smithy  Braithufaiie, 
A  Robinson 


Dec.  6. 


From  Q.  B.  Div. 
(A.  L.  Smith,  Collins,  and 
Yaughan  Williams,  L.J  J.) 

SwAYNE  V.  Commissioners  of  Inland 
Beyenub.  (a.) 

Inland  revenue— Stamp  duty — Cotiveuance  on  sale — 
A  esxgnment  of  leaseholda — Gonsiueration — Rent  — 
Stamp  Act,  1891  (54  <£;  55  Vict.  c.  39),  a,  57. 

The  lessee  of  land  with  three  houses  thereon  conveyed, 
in  consideration  of  a  sum  of  money,  two  of  the  houses 
for  the  residue  of  the  term  subject  to  a  duly  apportioned 
pari  of  the  rent  reserved  by  the  original  lease*  The 
assignee  covenanted  to  pay  the  rent  and  to  observe  and 
perform  the  covenants  contained  %n  the  original  lease. 

Held,  that  the  rent  payable  by  the  assignee  was  not 
pari  of  the  consideration  in  respect  whereof  the  convey ^ 
anee  was  chargeable  with  ad  valorem  duty  under  section 
57  of  the  Stamp  Act,  1891. 

Judgment  of  the  Divisional  Court,  47  W.  R.  300, 
[1899]  1  Q.  B,  335,  affirmed. 

Appeal  from  the  judgment  of  the  Divisional  Court 
(Wills  and  Bruce,  JJ.)  upon  a  case  stated  by  the 
Commissioners  of  Inlana  Bevenue  pursuant  to 
section  13  of  the  Stamp  Act.  1891,  for  the  opinion 
of  the  court  ss  to  the  amcunt  of  duty  with  which  an 
indenture  of  assigiiment  of  leasehold  property  dated 
the  27th  of  December,  1897,  was  chargeable  :  reported 
in  47  W.  B.  300.  [1899]  1  a  B.  335. 

By  an  indenture  of  lease  bearing  date  the  16th  of 
October,  1893,  Bowel!  demised  to  Mills  a  parcel  of 
ground  and  three  dwelling-houses  then  in  course 
of  erection  thereon  for  a  term  of  ninety-nine  years  at 
the  yearly  rent  of  £3  16s.  6d.,  and  by  the  said 
indenture  Mills  covenanted  to  complete  the  three 
houses,  and  expend  on  the  building  of  each  of  such 
houses  the  simi  of  £100  at  the  least,  and  he  also 
entered  into  numerous  other  stringent  covenants  such 
as  are  often  inserted  in  building  leases.  The  three 
bonses  were  erected,  and  were  numbered  6,  7,  and  8, 
Bowden-hUl-terrace. 

(a.)  Beported  by  W.  F.  Babey,  Esq.,  Barrister- 
at-Law. 


Bowell,  by  another  indenture  of  lease  bearing  date 
the  10th  of  March,  1894,  demised  to  Mills  a  parcel  of 
ground  and  two  dwelling-houses  then  in  course  of 
erection  thereon  for  a  term  of  ninety-nine  years  at 
the  yearly  rent  of  £2  lis.  The  covenants  in  this  in- 
dentute  were  similar  to  the  covenants  in  the  indenture 
of  the  16th  of  October,  1893.  The  two  houses  were 
erected,  and  were  numbered  9  and  10,  Bowden-hill- 
terrace. 

By  an  indenture  bearing  date  the  27th  of  December, 
1897,  made  between  Mills  of  the  one  part  and  Annie 
Penelope  Swayne  (the  present  respondent)  of  the 
other  part.  Mills  in  consideration  of  the  sum  of  £503 
to  him  paid  by  Swayne  assigned  and  conveyed  unto 
Swayne— first,  the  two  houses  7  and  8,  Bowden-hill- 
terrace,  being  two  of  the  three  houses  demised  by  the 
indenture  of  the  16t^  of  October,  1893 ;  and,  secondly, 
the  two  houses  9  and  10,  Bo wden-hill- terrace,  being 
the  two  houses  demised  by  the  indenture  of  the  10th 
of  March,  1894,  to  hold  the  same  for  the  residue 
then  unexpired  of  the  terms  of  ninety-nine  years 
subject  as  to  Nos.  7  and  8  to  the  apportioned  yearly 
rent  of  £2  lis.,  part  of  the  yearly  rent  of  £3  16s.  6d. 
reserved  by  the  indenture  of  the  16th  of  October, 
1893,  and  to  the  observance  and  performance  of 
the  covenants  and  conditions  therein  contained,  and 
subject  as  to  Nos.  9  and  10  to  the  payment  of  the 
yearly  rent  of  £2  1  Is.  reserved  by  the  indenture  of  the 
10th  of  March,  1894,  and  to  the  ob8e|rvance  and 
performance  of  the  covenants  and  conditions  therein 
contained.  Swayne  covenanted  with  Mills  to  pay  the 
several  sums  of  £2  lis.  and  to  observe  and  perform 
the  covenants  and  conditions  in  the  leases  to  Mills 
respectively  contained  and  to  keep  Mills  indenmified, 
and  MiUs  covenanted  with  Swayne  to  pay  ttie  a)  - 
portioned  rent  of  £L  5s.  6d.,  the  residue  of  the  rent 
reserved  by  the  indenture  of  the  16th  of  October,  1893. 

The  indenture  of  the  27th  of  December,  1897,  was 
submitted  to  the  conmiissioners  under  section  12  of 
the  Stamp  Act,  1891,  for  their  opinion  as  to  the 
amount  of  duty  chargeable  thereon. 

The  commissioners  were  of  opinion  that  the  instru- 
ment fell  to  be  charged  under  the  head  '*  Conveyance 
on  Sale  "  in  the  schedule  to  the  Stamp  Act,  1891.  In 
accordance  with  their  practice  they  did  not  assess 
duty  upon  the  capitalized  value  of  the  yearly  rent  of 
£2  Us.  payable  in  respect  of  the  houses  numbered  9 
and  10,  Bo  wden-hill -terrace.  They  were  of  opinion, 
however,  that  duty  was  chargeable  upon  the  rent  of 
the  same  amount  payable  in  respect  of  the  houses 
numbered  7  and  8,  Bowden-hill-terrace  above- 
mentioned,  and  they  assessed  duty  upon  the  said  sum 
multiplied  by  twenty  under  section  56,  sub-section  2, 
of  the  Stamp  Act,  1891.  They  also  assessed  duty 
upon  the  sum  of  £503,  the  premium  payable  under 
the  instrument. 

It  was  admitted  that  the  houses  6,  7,  and  8, 
Bowden-hill-terrace  were  of  equal  value. 

Section  56  (2)  of  the  Stamp  Act,  1891,  enacts  that 
**  Where  the  consideration  or  any  part  of  the  con- 
sideration for  a  conveyance  on  sale  consists  of  money 
payable  periodically  for  a  definite  period  exceeding 
twenty  years  or  in  perpetuity,  or  for  any  indefinite 
period  not  terminable  with  life,  the  conveyance  is  to 
be  charged  in  respect  of  that  consideration  with  ad 
valorem  duty  on  the  total  amount  which  will  or  may, 
according  to  the  terms  of  sale,  be  payable  during  the 
period  of  twenty  years  next  after  the  day  of  the  date 
of  the  instrument." 

Section  57  enaote  that  "Where  any  property  is 
conveyed  to  any  person  in  consideration,  wholly  or  in 
part,  of  any  debt  due  to  him,  or  subject  either 
certainly  or  contingently  to  the  payment  or  transfer 
of  any  money  or  stock,  whether  being  or  constituting 
a  charge  or  incumbrance  upon  the  property  or  not. 
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the  debt,  money,  or  stock  is  to  be  deemed  the  whole 
or  part,  as  the  case  may  be,  of  the  consideration  in 
respect  whereof  the  conveyance  is  chargeable  with  ad 
valorem  dnty. 

The  Divisional  Court  held  that  the  daty  was  not 
chargeable  npon  the  rent  payable  in  respect  of  either 
set  of  houses. 

The  commissioners  appealed. 

Sir  E,  B.  Finlay,  8,0,,  and  DanckwertSy  for  the 
commissioners. — ^Where  the  parties  have  themselves 
apportioned  the  rent  to  be  paid  by  the  assignee  on 
the  assignment  of  part  of  a  property,  the  rent  so 
apportioned  mast  be  capitaUzed  under  section  56, 
sab-section  2,  of  the  Stamp  Act,  1891,  and  ad  valorem 
duty  is  payable  on  the  capital  value  under  section  51, 
The  property  is  conveyed  subject  to  the  payment  of 
money  within  the  meaning  of  section  57.  If  the 
parties  do  not  apportion  the  rent  Uie  law  will  do  it : 
Stevenson  v.  Lombard,  2  East,  575.  Where  the  term 
is  assigned  subject  to  the  payment  of  the  rent,  the 
assignee  is  liable  to  the  assignor  by  privity  of  estate 
and  not  by  contract,  the  lessee  becoming  a  surety  to 
the  lessor  for  the  assignee  duriog  the  continuance 
of  the  assignee's  estate:  Wolveridge  v.  Steward,  1 
Cr.  &  M.  644.  The  payment  of  the  rent  is  inherent 
in  the  possession  of  the  property,  and  not  something 
outside  it.  But  where  the  parties  apportion  the  rent, 
and  there  is  a  covenant  to  pay  the  apportioned  rent, 
the  liability  to  pay  the  rent  is  not  inherent  in  the 
possession  of  the  property;  it  depends  upon  the 
covenant,  and  extends  beyond  the  continuance  of  the 
assignee's  estate.  The  covenant  is  part  of  the  con- 
sideration for  the  assignment.  The  capitalized  value 
of  the  yearly  rent  of  £2  lis.  for  Nos.  7  and  8,  Bowden- 
hill- terrace  is  therefore  liable  to  duty  under  sec- 
tion 57. 

They  also  referred  to  Inland  Bevenue  Commis- 
aionere  v.  City  of  Glasgow  Bank,  8  Ct.  Sess.  Cas., 
4th  series,  389. 

Vaughan  Hawkins,  for  the  respondent,  was  not 
oalled  upon. 

A.  L.  Smith,  L.J. — In  my  opinion  this  appeal  fails. 
It  seems  to  me  that  the  judgment  of  Bruce,  J.,  is 
right.  A  person  of  the  name  of  Mills  was  the  lessee 
of  three  houses  in  Bowden-hill- terrace,  numbered  6, 
7,  and  8,  at  the  yearly  rent  of  £3  16s.  6d.  He  was 
also  lessee  of  two  houses,  9  and  10,  Bo  wd en-hill- 
terrace,  at  a  yearly  rent  of  £2  lis.  MdU,  in 
consideration  of  a  sum  of  £503,  conveyed  to  the 
respondent  Swayne  Nos.  7  and  8,  subject  to  the 
yearly  rent  of  £2  lis.  part  of  the  yearly  rent  of 
£3  16i.  6d.,  and  also  Nos.  9  and  10,  subject  to  the 
yearly  rent  of  £2  Us.  It  was  admitted  that  the  rent 
of  £2  Us.  in  respect  of  the  former  houses  was  a 
proper  apportionment.  With  regard  to  Nos.  9  and  10 
the  commissioners  say  that  in  accordance  with  their 
practice  they  did  not  assess  duty  upon  the  capitalized 
value  of  the  yearly  rent  payable  in  respect  thereof. 
For  the  reasons  which  have  been  given  by  Bruce,  J., 
I  think  that  the  commissioners  were  quite  right  in 
that  view,  and  I  agree  with  Bruce,  J.,  that  there  is 
no  distinction  between  those  houses  and  Nos.  7  and  8. 
When  once  it  is  remembwed  that  the  liability  to  pay 
the  rent  is  inherent  in,  or  in  other  words  arises  out  of, 
the  nature  of  the  estate  conveyed,  I  cannot  see  any 
difPerence  between  the  two  sets  of  houses.  The 
principles  applicable  to  the  one  set  apply  equally  to 
the  otlier. 

Collins  L.  J. — I  am  of  the  some  opinion,  and  can 
add  nothing  to  the  reasons  so  well  given  in  the  court 
below. 

Vaughan  Williams,  L.  J.,  concurred. 


Appeal  dismissed. 

Solicitor  for  the  appellants,  Solidtor  of  Inland 
Revenue^ 

Solicitors  for  the  respondent,  Brtdgman  &  WiUocks^ 
for  Baker,  Watts,  Alsop,  ds  Wodlcombe,  Newton 
Abbot. 


Prom  Q.  B.  Div.  ") 

(A.  L.  Smith.  Collios.  f»nd  [  Dec.  6. 

Vaughan  Wdliams.  L. JJ.)  ) 

Knights   Debf   (Limited)   v.    Commissioners    of 
iNLiND  Beyenue.  (a.) 

Inland  revenue — Stamp  duty — Debenture — Option  to 
redeem  on  paying  premium — Sum  secured — Stamp 
Act.  1891  (54  A  55  Vict.  c.  39).  s,  86;  Schedule  /., 
**  Marketable  security,** 

A  limited  company  issued  a  series  of  debentures  of 
£100  each,  each  debenture  stating  that  the  company 
would,  as  and  when  the  principal  moneys  thereby  secured 
become  payable^  pay  to  the  registered  liolder  the  sum  of 
£100.  By  one  of  the  c4)nditions  indorsed  thereon,  a 
certain  number  of  debentures  were  to  be  redeemed  by 
annual  drawings  on  the  1st  of  July,  1902,  and  on  the 
1st  of  July  in  each  succeeding  year  up  to  the  1st  of  Juty^ 
1917,  when  the  balance  outstanding  was  to  be  redeemed. 
By  another  condition  the  company  might  at  any  time 
after  the  \st  of  July,  1900,  redeem  the  debentures  at 
£103  on  giving  six  months*  previous  notice  in  writing^ 
and  upon  the  expiration  of  such  notice  the  sum  of  £103 
was  to  become  payable  as  if  the  same  was  tlie  amount  of 
the  principal  moneys  secured.  The  debentures  were 
** marketable  securities**  not  transferable  by  delivery 
within  the  meaning  of  Schedule  I,  to  tlie  Stamp  Act^ 
1891. 

Held,  that  each  debenture  was  a  security  for  £100  only, 
and  was,  therefore,  liable  to  ad  valorem  duty  upon  that 
amount,  and  not  upon  £103. 

Judgment  of  the  Divisional  Court  (47  W.  R,  415, 
[1899]  1  Q,  B,  345)  reversed. 

Appeal  from  the  jadffment  of  the  Divisional  Court 
(Wills  and  Bruce,  JJ.)  upon  a  case  stated  by  the 
Commissioners  of  Inland  Bevenue  pursuant  to 
section  13  of  the  Stamp  Act,  1891 :  reported  ia  47 
W.  B.  415,  [1899]  1  Q.  B.  346. 

A  debenture  was  presented  on  behalf  of  the  issuers 
thereof —the  Knights  Deep  (Limited)  (the  apellants) 
— to  the  Commissioners  of  Inland  Bevenue  for  the 
opinion  of  the  commissioners  as  to  the  stamp  duty 
with  which  the  instrument  was  chargeable. 

The  instrument  in  question  was  a  first  debenture 
for  £100  issued  by  the  Koights  Deep  (Limited),  in- 
corporated under  the  laws  of  the  South  African 
Bepublic.  The  share  capital  was  £550,000,  divided 
into  550,000  shares  of  £1  each,  the  debenture  being 
one  of  an  issue  of  £400,000  in  4,000  debentures  of 
£100  each,  carrying  interest  at  the  rate  of  £5  lOi. 
per  cent,  per  annum,  all  rankiojff  equally  in  secarity. 

The  debenture  stated  that  <*  for  valuable  considera- 
tion already  received  the  Knights  Deep  (Limited) 
(hereinafter  called  the  company)  will,  as  and  whea 
the  principal  moneys  hereby  secured  become  payabU 
in  accordance  with  the  conditions  indorsed  hereon, 
pav  to  the  Simmer  and  Jack  Proprietary  Miaes 
(Limited),  of  8,  Old  Jewry,  B.C.,  or  other  the 
registered  holder  for  the  time  being  hereof,  the  sum 
of  £100.  The  company  will  in  the  meantime  until 
sach  payment  pay  interest  thereon  at  the  rate  of 

(a.)  Reported  by  "W.  P.  Babbt,  Esq.,  Barrister- 
at-Law. 
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£6  lOs.  per  cent,  per  animm  by  half-yearly  payments 
on  every  let  day  of  Jaly  and  Ist  aay  of  January. 
This  debenture  is  subject  to  the  conditions  indorsed 
hereon  which  are  to  M  deemed  part  of  it." 

The  conditiona  indorsed  on  uie  debenture  showed 
that  the  debenture  was  one  of  a  series  of  debentures 
for  securing  principal  sums  amounting  in  the  aggre- 
gate to  £400,000,  carrying  interest  at  the  rate  of 
£o  10s.,  and  that  they  were  all  to  rank  pari  passu 
in  point  of  charge  without  any  preference  or  priority 
one  over  another. 

Oondition  8  provided  that  debentures  of  the 
nominal  value  of  £26,000  would  be  redeemed  by  the 
company  on  the  Ist  of  July,  1902,  and  on  each 
succeeding  1st  of  July  up  to  and  including  the  1st 
of  July,  1917,  when  the  balance  then  outstanding 
would  be  redeemed  ;  that  the  debentures  to  be 
redeemed  would  be  determined  by  annual  drawing, 
which  the  company  would  cause  to  be  made  at  its 
branch  office  in  London  or  at  such  other  place  as  the 
company  should  determine ;  and  that  such  drawings 
would  be  made  net  less  than  twenty-one  or  more 
than  sixty  days  before  the  respective  yearly  days  on 
which  the  debentures  were  to  be  redeemed,  ana  the 
principal  moneys  thereby  secured  would  become 
payable  on  the  1st  of  July  next  after  this  debenture 
should  have  been  drawn  for  redemption. 

Oondition  17  indorsed  on  the  debenture  provided : 
"The  company  may  at  any  time  after  the  1st  of 
July,  1900,  redeem  this  debenture  at  £103  on  giving 
six  calendar  months'  previous  notice  in  writing  so  to 
do  to  the  registered  holder,  and  upon  the  expiration 
of  such  notice  the  said  sum  of  £103  shall  become 
payable  as  if  the  same  was  the  amount  of  the 
principal  moneys  secured,  and  shall  thereupon  cease 
to  cany  interest.  Provided  always  that  the  company 
shall  not  without  the  consent  of  the  registered  holder 
be  at  liberty  to  give  such  notice  unless  concurrently 
it  shall  give  due  notice  to  redeem  in  like  manner 
all  the  then  outstanding  debentures  of  the  said 
series." 

The  appellants  were  a  foreign  company,  and  the 
debenture,  which  bore  date  the  8th  of  October,  1898, 
was  made  and  issued  by  them  in  the  United  Kingdom 
and  was  capable  of  being  sold  in  a  stock  market  of 
the  United  Kingdom.  In  these  circumstances  it  was 
admitted  that  the  debenture  fell  within  division  {b) 
of  the  following  head  of  charge  in  the  first  schedule 
of  the  Stamp  Act,  1891— namely,  <*  Marketable 
Security.  (1)  Marketable  security  (a)  being  a  Oolonial 
Government  security,  or  {b)  being  a  security  not 
transferable  by  delivery,  or  (c)  being  a  security 
transferable  by  delivery  and  bearing  date  or  signed  or 
offered  for  subscription  before  or  on  the  6th  of 
August,  1885. 

i"The  same  ad  valorem 
duty  according  to  the 
nature  of  the  security 
as  upon  a  mortgage." 

The  commissioners  weie  of  opinion  that  the  money 
thereby  secured  withiog  the  meaning  of  the  said  head 
of  charge  was  the  sum  of  £103,  and  accordingly 
assessed  the  instrument  as  liable  to  a  duty  of  Sa,  9d., 
being  the  duty  payable  on  a  mortgage  of  that 
amount. 

The  appellants  contended  that  the  money  thereby 
secured  was  £100  only,  in  which  case  the  duty  under 
the  said  head  of  obarge  was  2s.  6d.  only. 

The  questions  for  the  opinion  of  the  court  were~(l) 
whether  the  instrument  was  chargeable  with  the  duty 
of  3s.  9d.  in  accordance  with  the  assessment  of  the 
commlsaionerB ;  (2)  if  not,  with  what  duty  the 
instrument  was  chargeable. 

The  Divisional  Oourt  affirmed  the  order  of  the 
commissioners. 


The  company  appealed. 

Joseph  Walton,  Q,C.,  and  ScruUon,  for  the  appellants. 
—The  money  secured  by  the  debenture  is  £100  only. 
When  the  debenture  was  presented  to  the  com- 
missioners for  their  opinion  as  to  the  duty,  the  company 
had  not  and  could  not  then  have  exercised  the  option 
given  by  condition  17.  Until  the  Ist  of  July,  1900, 
no  more  than  £100  can  possibly  become  payable. 
The  company  may  at  any  time  after  that  date,  at 
their  own  option,  give  notice  to  pay  off  the  debenture 
before  its  due  date.  If  they  elect  to  do  so,  they  will 
have  to  pay  a  sum  of  £3  beyond  the  £100  secured  by 
the  debenture  as  the  price  payable  for  the  privilege 
of  redeeming  at  the  earlier  date:  per  Yaughan 
Williams,  J.,  in  Rowell  v.  Inland  Revenue  Commis* 
sioners,  [1897]  2  Q.  B.  194,  at  p.  198,  45  W.  E.  Dig. 
71.  By  section  86,  sub-section  1,  of  the  Stamp  Act, 
1891,  a  mortgage  is  defined  as  a  security  for  the  pay- 
ment of  any  definite  and  certain  sum  of  money.  The 
only  definite  and  certain  sum  here  is  the  £100. 

They  also  referred  to  Barker  v.  Smark,  7  M.  &  W, 
690. 

Sir  B.  B.  F inlay,  8,G.,  and  Danckwerts,  for  the 
commissioners. — The  debenture  contains  a  promise 
to  pay  £103  upon  the  contingency  of  the  company 
giving  notice  to  redeem  at  the  earlier  date.  Money 
secured  on  a  contingency  is  chargeable:  Dickson  v. 
Cass,  1  B.  &  Ad.  343;  Canning  v.  Maper,  1  E.  &  B. 
164  ;  Maxwell  v.  Inland  Revenue  Commissioners,  4  Ct. 
Sess.  Cas.,  3rd  series,  1121.  Upon  the  notice  being 
given  the  company  becomes  liable  to  pay  off  the 
debenture  at  £103  under  the  covenant  in  the  deben- 
ture. The  moment  the  notice  is  given  the  obligation 
to  pay  £103  attaches,  and  from  that  moment  the 
debenture  gives  a  charge  for  that  sum,  condition  17 
providing  that  upon  the  expiration  of  the  notice  £103 
shall  become  payable  as  if  the  same  was  the  amount 
of  the  principal  moneys  thereby  secured.  It  is  not 
the  case  of  a  mere  option  to  pay  off  the  debenture  at 
a  premium,  without  any  charge  being  given  for  the 
premium,  as  was  the  case  contemplated  in  the  dictum 
of  Yaughan  Williams,  J.,  in  Rowell  v.  Inland  Revenue 
Commissioners,  If,  however,  that  dictum  is  supposed 
to  cover  a  case  like  the  present,  it  cannot  be  supported. 
The  actual  decision  in  that  case  is  in  favour  of  the 
view  now  taken  by  the  commissioners.  It  makes  no 
difference  that  the  fulfilment  of  the  condition  is  at 
the  option  of  the  obligor. 

They  also  referred  to  City  of  London  Brewery  Go,  v. 
Inland  Revenue  Commissioners,  47  W.  R.  216,  [1899] 
1  Q.  B.  121. 

A.  L.  Smith,  LJ. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  The  sole  point  is  whether 
or  not  within  the  meaning  of  Schedule  I.,  headine 
<*  Marketable  Security,"  in  the  Stamp  Act,  1891, 
£103  or  £100  is  the  money  '*  secured"  by  this 
debenture.  It  is  admitted  that  the  debenture  is  a 
*'  marketable  security."  The  same  ad  valorem  duty 
is  payable  as  in  the  case  of  a  mortgage,  and  there- 
fore if  the  sum  secured  is  £100,  the  duty  is  2s.  6d. ; 
if  £103,  the  duty  is  3s.  9d. 

Now.  upon  the  face  of  the  document  the  debenture 
is  for  £100  and  no  more.  By  clause  17  of  the  con- 
ditions indorsed  on  the  debenture,  the  company  has 
the  option  at  any  time  after  the  1st  of  July,  1900,  of 
redeeming  the  debenture  at  £103  on  giving  six 
months*  notice  in  writing.  That  gives  the  company 
the  option,  if  they  choose  to  adopt  that  course,  at  any 
time  afttr  the  Ist  of  July,  1900,  of  paying  off  the 
£100  debentures  before  the  time  stipulated  therein 
for  payment— that  is  to  say,  two  years  before  any  of 
the  debentures  become  due.  The  question  we  have  to 
consider  is.  What  sum  does  each  debenture  secure  f 
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In  my  opinion  the  debenture  seoores  the  sum  of  £100 
only,  and  not  £103,  because  the  obligor6~that  is,  the 
company,  need  never,  except  of  their  own  free  will 
and  pleasure,  give  notice  to  redeem  the  debentures  at 
£103.  I  cannot  a^ree  with  Wills,  J.,  in  the  court 
below,  that  the  decision  in  Howell  t.  Inland  Revenue 
Commissionera  covers  the  present  case.  In  that  case  a 
company  had  issued  debsntures  of  £100  each,  each 
debenture  containing  an  undertaMng  by  the  company 
to  pay  to  the  registered  holder  on  a  specified  d-ite  the 
sum  of  £100,  together  with  a  premium  thereon  of 
£7  10s..  and  it  was  held  that  such  debenture  was  a 
security  for  the  payment  by  the  company  of  £107  10 «. 
I  think  that  the  oourb  was  right  in  so  holding.  In  the 
present  case  Wills,  J.,  said:  **  If  there  were  no 
absolute  covenaut  to  pay  the  £3  in  a  certain  event, 
but  only  a  stipulation  that  if  the  company  chose  to 
pay  the  £3  they  were  to  have  the  privilege  of  paying 
off  the  prindpai  should  they  be  called  upon  to  do  so, 
the  case  would  be  different."  To  my  mind,  with 
great  respect  for  the  learned  judge,  that  passage 
exactly  covers  the  present  case.  There  is  no  absolute 
covenant  to  pay  the  £103.  There  is  only  a  stipula- 
tion that  if  the  company  elect  to  pay  off  the  deben- 
tures after  the  1st  of  July,  1900,  and  before  their  due 
date,  they  will  pay  £103  upon  each  debenture  For 
these  reasons  I  think  that  £100  is  the  sum  secured  by 
the  debenture,  and  not  £103,  and  the  duty  chargeable 
is  2s.  6d. 

Collins,  L.  J. — I  am  of  the  same  opinion.  Though 
we  are  differing  from  the  conclusion  arrived  at  in 
the  Divisional  Court,  I  think  we  are  really  giving 
effect  to  the  opinion  expressed  by  WiUh,  J.,  iu 
the  passage  which  has  been  read  by  my  lord.  I 
therefore  claim  the  authority  of  the  learned  judge 
in  support  of  our  decision,  and  for  this  reason : 
when  the  case  is  stripped  of  its  fringe  in  the  nature 
of  the  machinery  as  to  giving  notice,  there  is 
merely  a  stipulation  to  the  effect  that  if  the  compauy 
choose  to  pay  £3  they  are  to  have  the  privilege  of 
paying  off  the  principal  sum  of  £100  at  a  date  prior 
to  its  maturity.  It  is  true  that  before  the  company 
can  exercise  that  option  there  are  certain  formalities 
which  they  must  conform  to.  But  whether  they  do 
or  do  not  conform  to  these  formalities  depends  entirely 
upon  their  own  wUl  and  pleasure.  Simply  stated, 
the  £3  is  a  liquidated  sum  which  the  company  under- 
takes to  pay  in  the  event  of  their  thinking  it  worth 
their  while  to  pay  off  the  debentures  before  their 
maturity  and  thereby  to  deprive  the  debenture -holder 
of  the  right  to  receive  the  stipulated  rate  of  interest 
thereon  up  to  maturity.  A  bond  cannot  be  said  to 
be  a  security  for  that  which  is  only  payable  at  the 
option  of  the  obligor. 

Vaughan  Williams,  L.J.— I  agree.  The  £3  is  a 
premium  payable  if  the  option  given  to  the  compauy 
of  paying  off  the  debenture  before  it  would  otherwise 
mature  is  exercised  by  the  company.  It  is,  to  my 
mind,  no  part  of  the  sum  secured,  and  does  not  alter 
the  amount  of  £100  secured  by  the  debenture. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Julius  <£;  Thomas. 

Solicitor  for  the  respondents.  Solicitor  of  Inland 
Revenue* 


1liii%  OCourt  of  3wtitt. 


Chan.  Div. 
Eekewich 


iv.    i 
,J.l 


Dec.  15. 


In   re   Tbbnoh    Tubeless    Tybs    Co.   (Limitbd). 
Bethell  v.  Tbench  Tubbless  Tybb  Co. 
(Limited),  (a.) 

Company  —  Winding     up  —  Liquidator  —  Invalid 
appointment. 

Even  aseuming  that  it  is  competent  for  a  company, 
after  passing  a  resolution  for  voluntary  winding  up,  to 
proceed  forthwith,  without  previous  notice  of  intention, 
to  the  election  of  a  liquidator,  yet  the  company  will  be 
taken  to  have  abrogated  this  general  power  in  oases  in 
which  notice  has  been  given  of  intention  to  elect  a 
particular  person  as  liquidator,  and  will  not  be  at  liberty, 
in  case  such  person  is  rejected,  to  proceed  forthwith  to  the 
election  of  some  other  person. 

Motion. 

This  was  a  motion  in  an  ordinary  debenture- 
holders'  action  asking,  on  behalf  of  the  defendant 
company,  that  the  receiver  already  appointed  in  the 
action  by  Eekewich,  J.,  on  the  1st  of  December,  1899, 
might  be  ordered  to  hand  over  to  Mr.  Marreco,  the 
liquidator  of  the  company,  certain  books  and 
documents  belonging  to  the  company  and  not  com- 
prised in  the  debenture-holdprs*  security. 

It  appeared  from  the  affidavit  of  the  receiver  in 
the  debenture- holders*  action  that  he  was  perfectly 
willing  to  hand  over  the  books  in  question  as  the 
court  might  direct,  but  that  in  the  meanwhile  he  was 
informed  by  his  solicitors  that  they  had  grave  doubts 
as  to  whether  Mr.  Marreco  had  been  properly 
appointed  liquidator  of  the  company.  It  appeared 
from  an  affidavit  of  the  secretary  of  the  defendant 
company  that  at  an  extraordinary  meeting  held  on 
the  1st  of  November,  1899,  the  defendant  company 
had  duly  passed  the  following  resolutions:  (l)That 
the  companv  be  wound  up  voluntarily ;  (2)  That  Mr. 
W.  Walker  oe  appointed  as  liquidator. 

On  the  6th  of  November  notices  were  sent  out  to 
the  shareholders  convening  an  extraordinary  general 
meeting  for  the  16th  of    November,   1899,   for  the 

Surpose  of  confirming  the  above  two  resolutions. 
>n  the  meeting  being  held  on  the  16th  of  November, 
the  first  of  the  above  two  resolutions  was  confirmed ; 
but  the  appointment  of  Mr.  Walker  was  not  confirmed, 
and  BCr.  Marreco  was  appointed  in  his  place. 

Ward  CMridge,  for  the  defendant  company. — ^The 
liquidator  is  properly  appointed.  liquidators  may  be 
appointed,  without  special  notice,  at  the  general 
meeting  at  which  a  resolution  for  voluntanlv  wincUng 
up  is  passed:  Oakes  v.  Turguand,  15  W.  R.  120* 
2  H.  L.  Cas.  325,  per  Lord  Chehnaford,  at 
p.  355 ;  In  re  Welsh  Flannel  and  Tweed  Co,,  23  W.  B. 
558,  L.  B.  20  Eq.  360.  Here,  it  is  true,  notice  waa 
given  to  appoint  a  particular  liquidator;  but  that 
resolution  having  been  lost,  it  may  be  treated  as 
though  no  notice  had  ever  been  given  of  it,  and  an 
effective  resolution  to  wind  up  having  been  passed, 
the  company  was  thereupon  free  to  elect  whatever 
liquidator  it  chose:  In  re  Indian  Zoedone  Co,,  32 
W.  E.  481,  26  Ch.  D.  70. 

Warrington,  Q,C,,  and  MarteUi,  for  the  receiver. 
— This  is  not  a  case  of  a  company  being  wound  ap 
simply,  and  of  its  then  proceeding  to  appoint  a 
liquidator  without  previous  notice.  Here  a  meetiiig 
has  been  expressly  called  to  confirm  the  appointment 

(a.)  Reported  by  J.  E.  MoBBis,  Esq.,  Barrister* 
at-Law. 


Vol.  XLvin. 
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of  a  particular  gentlemaD,  aod  to  substitiite  another 
in  his  place  at  tne  last  moment  is  practically  to  amend 
the  previous  resolation.  That,  however,  is  impossible. 
Ward  CMridge  replied. 

Kkkewich,  J.— This  point  arises  in  a  peculiar  way, 
and  has,  I  think,  never  been  decided  before.     I  take 
it  that  what  Lord  Chelmsford  meant  by  his  dictum  in 
Oakes  V.  Turquaiid  is  nothing  more  than  this,  that 
where  a  resolution  to  wind  up  requires  confirmation, 
and  there  has  been  no  resolution  as  to  liquidators 
at  all,  then,    if   liquidators    be  appointed  without 
notice  at  the  confirmatory  meeting,  their  appoint- 
ment is  perfectly  goqd.      I   should  have  thought, 
indeed,    that  where    a    meeting    is    called   for    the 
repress   purpose    of    confirming    a    certain    resolu- 
tion,   it    would    be    open    to    argument    that    the 
meeting    could    do   no  more   than    confirm   or    re- 
ject that  resolution.      But   even  mMnnniTig  that  it 
could  do  more,  that  is  not  the  case  we  have  here. 
Here  we  have  a  liquidator  actually  appointed  at  the 
previous  meeting;    and  then,   at  the  confirmatory 
meeting,  he  finds  himself  rejected  and  another  man 
appointed  in  his  place.    That  seems  to  me  to  be  wrong. 
Tgo  on  the  ground  that  it  is  not  possible  to  do  more, 
in  the  case  of  any  particular  resolution  of  which  notice 
has  been  previously  given,  than  affirm  or  reject  it  as  it 
stands — that  it  is  not  possible  to  amend  it.     A  shire- 
holder  is  entitled  to  know  whether  or  not  it  is  worth 
his  while  to  attend  a  particular  meeting.     He  may 
have  no  particular  objection,   for  instance,   to  the 
appointment  of  a  proposed  person  as  liquidator,  and 
bo  may  decide  not  to  be  present.    It  would  be  unfair 
if  some  different  and  objectionable  person  were  then 
to  be  appointed  behind  bis  back.     It  seems  to  me,  for 
the  reason  indicated,  that  the  liquidator  in  this  case 
has  not  been  properly  appointed. 
Motion  re/used. 
Solicitors,  Phillips  <fe  BtyyU;  Francis  <fc  Johnson. 
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TrrcHiiAESH  v.  Hoyston  Watbb  Co.  (Limitbd).  (a.) 
Easement-^  Way  of  necessity — Vendor  and  purchaser  - 
Land  sold  not  entirely  "  landlocked  "  by  other  land  of 
vendor — Implied  grant* 

Where  land  is  sold  which  is  surrounded^  partly  hy 
other  land  of  the  vendor,  but  partly  hy  the  kmd  of  a 
stranger,  a  grant  of  a  right  of  way,  as  of  necessity,  will 
not  he  implied  over  the  other  land  of  the  vendor. 
Motion. 

By  an  agreement  in  writing  dated  the  dth  of  June, 
1896,  the  directors  of  the  defendant  company  entered 
into  a  contract  with  Lord  Hampden  for  the  sale  to 
them  of  a  certain  plot  of  land  measuring  in  extent 
about  six  acres,  and  then  forming  part  of  the  Flint 
Hall  Farm,  the  property  of  Lord  Hampden. 

By  another  agreement  in  writing  dated  tiie  27th  of 
November,  1897,  the  Flint  Hall  Farm  was  let  to  the 
plaintiff  upon  a  yearly  tenancy  at  an  annual  rent  of 
£252  lis.  6d. 

The  plaintiff  had  notice  at  the  time  of  this  latter 
agreement  of  the  previous  agreement  of  the  5th  of 
June,  1896,  and  it  was  agreed  between  him  and 
Lord  Hampden  that,  on  the  execution  by  the  latter  of 
the  conveyance  to  the  defendant  company  of  the 
aforesaid  six  acres,  the  plaintiff's  rent  should  be 
reduced  by  £6. 


(a.)  Reported  by  J.  £.  MoKRiB,  Esq.,  Barrister- 
at-Law. 


The  said  conveyance  was  ultimately  executed  on 
the  2oth  of  June,  1898. 

It  appeared  from  the  affidavits  read  on  the  hearing 
of  the  motion  that  the  plot  of  land  then  conveyed 
to  the  defendant  company  was  bounded  on  three  sides 
by  an  unsold  portion  of  Flint  Hall  Farm,  and  on  the 
fourth  side  by  the  public  highway,  which  latter, 
however,  ran  at  this  point  through  a  cutting  in  the 
chalk  twenty  feet  deep,  and  with  perpendicalar  vides, 
so  as  to  be  extremely  difficult  of  access  from  the  plot 
in  question.  There  was,  however,  an  existing 
accommodation  road  running  over  the  unsold  portion 
of  Flint  Hall  Farm,  by  which  the  defendant  company 
would  be  enabled  to  get  to  the  six  acres  they  had 
purchased.  There  was,  however,  no  direct  and 
regular  connection  between  this  road  and  the  six 
acres  in  question.  The  defendant  company  having 
claimed  a  right  of  way  over  this  accommodation  road, 
broke  open  a  lock  on  a  gate  kept  fastened  by  the 
plaintiff,  and  made  an  opening  on  to  their  property 
through  the  plaintiff's  ned^.  The  plaintiff  now 
sought  to  restrain  them  by  injunction  from  further 
trespassing  on  the  laud  in  his  occupation. 

It  was  agreed  between  the  parties  to  treat  this 
motion  as  the  trial  of  the  action. 

R.  J.  Parker,  for  the  plUntiff. 

Warrington,  Q,G,,  and  Methold,  for  the  defendant 
company. — Aright  of  way  over  this  road  is  an  easement 
of  necessity,  and  must  accordingly  be  taken  to  have 
passed  to  us  by  an  implied  grant  under  the  agree- 
ment of  the  5th  of  June,  1896,  and  the  conveyance  of 
the  25th  of  June,  1898 :  Brown  v.  Alabaster,  36  W.  R. 
155,  37  Ch.  D.  490. 

E,  f/.  Parker,  in  reply. — ^To  imply  the  grant  of  a 
right  of  way  as  of  necessity,  it  is  incumbent  on  the 
purchaser  to  show  not  merely  that  these  six  acres 
are  land*locked,  but  also  that  they  are  land-locked 
entirely  by  other  land  of  the  vendor. 

Kbk£WICH,  J. — In  this  case  a  right  of  way 
over  the  accommodation  road  is  claimed  by  the 
defendants  as  a  way  of  necessity.  In  Brown  v. 
Alabaster,  Kay,  J.,  decided  in  favour  of  the 
right  of  way  there  claimed  on  the  ground  that 
there  was  an  implied  grant  of  a  continuous  and 
apparent  easement;  and  about  that  nothing  more  need 
be  said.  But  on  the  claim  of  a  wsy  of  necessity  he 
made  the  following  observations,  p.  500:  *'Now 
as  a  way  of  necessity  I  think  it  is  difficult  to  support 
it,  for  the  following  reason.  A  way  of  necessity  is 
not  a  defined  way.  A  way  of  necessity  is  a  way 
which  is  the  most  conveuiput  access  to  a  land-locked 
tenement  over  other  property  belonging  to  the 
grantor,  and  it  is  quite  dear  that  a  grantor  has  a 
right  himself  to  elect  in  which  Hue,  in  which  course, 
the  way  of  necessity  should  go.  Here  there  is  no  case 
of  election.  The  claim  is  to  a  way  over  this  particular 
road,  without  any  right  of  election  at  all  on  the  part 
of  the  grantor.  That  of  itself  would  be  enough  to 
show  it  is  not  a  way  of  necessity.*' 

I  venture  to  doubt  the  soundness  of  this  ruling, 
which  if  accepted  would  be  fatal  to  the  purchasers 
claim  here.  It  may  hold  good  in  a  large  majority  of 
instances,  but  if  there  be  only  one  possible  mode  of 
access — one  line,  that  is,  or  one  course— it  would,  I 
think,  be  going  too  far  to  say  that  this  alone  excludes 
a  way  of  necessity  when  the  other  circumstances  of 
the  case  are  strong  to  establish  it.  The  peculiar 
circumstances  here  are  that  the  land  in  question  is 
not  blocked  on  all  sides,  though  it  is  blocked  on  three 
sides,  by  land  of  the  vendor.  The  question  arises, 
Is  the  doctrine  which  calls  into  existence  a  way  of 
necessity  applioable  to  such  a  case  ?  Many 
statements   of    that   doctrine   are  to  be  found  in 
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the  books,  but  there  is  none  better  than  that  in 
Williams'  Saunders.  In  the  notes  in  Fomfret  v. 
Eicroft  (vol.  1,  p.  670)  ifc  is  thus  stated:  **  Where  a 
man  having  a  close  surrounded  with  his  own  land 
grants  the  close  to  another  in  fee  for  life  or  years, 
the  g^rantee  shall  have  a  way  to  the  dose  over  the 
grantor's  land  as  inddeot  to  the  grant,  for  withoat 
it  he  cannot  derive  any  benefit  from  the  grant." 
«A  way  of  necessity,"  it  is  said  on  p.  571,  *'when 
the  nature  of  it  is  considered,  will  be  found  to  be 
nothing  else  but  a  way  by  grant.  It  derives  its 
origin  from  the  grant."  This  statement,  by  the  use 
of  the  words  **  surrounded  with  his  own  land," 
exdudes  such  a  case  as  this,  where  the  granted 
premises  are  not  surrounded  by  land  of  the  vendor, 
but  abut  on  one  side  on  hmd  of  a  stranger.  There  is 
no  authority  for  extending  the  doctrine  to  such  a  case 
as  that.  In  Gale  on  Easements  (5th  ed.),  p.  133,  the 
doctrine  is  stated  in  almost  precisdy  the  same 
language,  with  this  addition :  *' So,  too,  if  the  close 
be  not  entirdy  inclosed  by  my  land,  but  partlv  by 
the  land  of  strangers,  for  he  cannot  go  over  the  land 
of  strangers,  qucere"  For  this  reference  is  made  to 
BoUe's  Abridgment  and  Yiner's  Abridgment.  I  have 
referred  to  these  volumes,  and  have  ascertained  that 
the  quotation  is  accurate,  induding  the  qucere, 
which  is  to  be  found  in  both  works ;  but  1  have 
not  come  across  any  comment  on  dther  the  statement 
or  the  quoBre,  It  seems  to  me  that  this  statement 
is  inconsiBtent  witli  tiie  doctrine  as  above  explained, 
and  with  the  prindple  on  which  it  is  founded.  No 
such  excrescence  is  justified  by  the  old  and  often 
quoted  case  of  Clarke  v.  Cogge,  in  Cro.  Jac.,  170, 
where  the  extension  of  the  doctrine  to  a  reservation 
in  favour  of  the  vendor,  as  against  the  purchasers,  is 
established. 

Some  argument  was  addressed  to  the  peculiar 
feature  of  this  case — i.e.,  that  the  boundary  on  the 
fourth  side  is  a  highway,  and  the  fact  that  such  high- 
way runs  in  a  cuttine  which  would  make  connection 
with  the  granted  land  difficult.  There  is,  however,  no 
occasion  for  me,  having  regard  to  the  view  that  I 
have  taken  in  this  case,  to  discuss  the  right  of  a  man 
whose  land  adjoins  a  highway  to  make  a  road  into  it, 
if  he  has  not  already  got  access  thereto. 

Motion  granted. 

Solicitors.  Buxton,  Aahton,  &  Co, ;  A,  Jonas,  for 
Wortham,  Nash,  &  Co.,  Boyston. 
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BOOEBS  V,  HOSEOOOD.  (a.) 

Vendor  and  parchaaer — Eestridiue  covenant — Covenant 
running  with  the  land — Intention  —  User — Private 
dwelling-houie — Residential  flats. 

Covenants  entered  into  hy  a  purchaser  for  the  benefit  of 
the  vendor* s  adjoining  land  are  annexed  to  and  the 
benefit  of  them  passes  with  such  land  to  the  vendor's 
assignees^  if  the  intention  that  they  should  do  so  is 
expressed  in  the  conveyance  to  the  original  purchaser. 

An  express  assignment  of  the  ben*fi^  to  the  assignee  is 
not  necessary. 

The  erection  of  a  block  of  flats  is  a  breach  of  a  coven^ 
ant  to  construct  only  one  private  residence. 

Action  with  witnesses. 

The  action  was  brought  by  William  Bodrigues 
Bogers  and  the  trustees  of  the  will  of  the  late  Sir 

(a.)  Beported  by  J.  F.  Isbun,  Esq.,  Barrister-at- 
Law.  / 


John  Millais,  as  owners  of  property  in  Palaoe-gate, 
Kensington,  for  the  purpose  of  enforcing  restrictive 
covenants,  to  which  the  defendant's  adjoining  land 
was  alleged  to  be  subject. 

On  the  3 1st  of  May,  1869,  William  Duke  of 
Bedford  purchased  from  the  firm  of  Oubitt  &  Co.,  of 
which  the  plaintiff  Bogers  was  one  of  the  partners,  a 
piece  of  land  situated  at  the  corner  of  Palace-gate 
and  Kensington  -  gore,  which  formed  part  of  the 
property  to  which  the  action  related,  and  covenanted 
to  erect  thereon  no  more  than  one  messuage  or  dwelling- 
house,  with  such  suitable  outhouses  and  stabling 
(if  any)  as  it  might  be  thought  fit  to  erect  in  con- 
nection therewith,  and  that  such  messuage  should  be 
adapted  for  and  lued  as  and  for  a  private  rendence 
only,  and  that  no  trade  or  bosiness  should  be  carried 
on  in  or  upon  such  plot.  This  covenant  was 
expressed  to  be  entered  into  with  intent  that  it 
«  might  so  far  as  pDssible  bind  the  premises  conveyed 
and  every  part  thereof  into  whosesoever  hands  the 
same  might  come  and  might  enure  for  the  benefit  of  '* 
Messrs.  Cubitt  &  Co.  **  their  heirs,  assigns,  and  others 
claiming  under  them  to  all  or  any  of  their  lands 
adjoining  or  near  to  the  "  land  in  question. 

On  the  31st  of  July  in  the  same  year  an  adjoining 
plot  was  conveyed  to  the  Duke  by  Messrs.  Cubitt 
&  Co.,  and  the  conveyance  contained  a  covenant  by 
him  that  the  messuage  and  buildings  on  the  plot 
conveyed  should  be  used  as  and  for  a  private  residence 
and  necessary  outbaildinea  and  stables  only,  and 
that  no  trade  or  business  should  at  any  time  be  cairried 
on,  in,  or  upon  the  plot.  This  covenant  was  expressed 
to  be  enter^  into  with  the  same  intent  as  that  in  the 
earlier  conveyance.  Subsequently  a  third  adjoining 
plot  was  conveyed  to  the  Duke  by  the  firm,  but  the 
conveyance  contained  no  covenants  of  the  like  nature. 
On  the  25th  of  March,  1873,  Messrs.  Cubitt  &  Co. 
conveyed  to  Sir  John  Millais  a  plot  in  Palace-gate 
near  those  conveyed  by  them  to  the  Duke  of  Bedford. 
The  conveyance  to  him  contained  no  express  assign- 
ment of  the  benefit  of  the  covenants  entered  into  by 
the  Duke  of  Bedford,  but  only  general  words  convey- 
ing **  all  the  rights,  easements,  and  appurtenances 
beloDging,  or  reputed  to  bdong,"  to  the  plot  of  land. 
The  Duke  of  Bedford  erected  on  the  plots  conveyed 
to  him  a  large  mansion  known  as  Thomey  House ; 
the  plot  bdonging  to  Sir  John  IfiUais  was  occupied 
by  the  house  known  as  No.  2,  Palace-gate. 

William  Duke  of  Bedford  died  in  1872,  and  was 
succeeded  by  Frauds  Charles  Hastings,  who  became 
entitled  as  devisee  under  his  predecessor's  wiU  to 
Thomey  House  and  the  adjoining  land,  which  had 
been  purchased  from  Cubitt  &  Co. 

On  the  30th  of  October,  1876,  indentures  were 
executed  by  Cubitt  &  Co.,  and  by  Francis  Dnke 
of  Bedford,  by  which  the  former  released  the 
latter,  so  far  as  they  lawfully  could,  from 
the  restrictive  covenants  contained  in  the  inden- 
tures of  the  3Ut  of  May  and  the  31st  of  July, 
1869,  with  respect  to  the  number  of  messuages  to  be 
built  on  the  land,  and  the  latter  covenanted  to  in- 
demnify the  firm  and  its  members  in  respect  of  the 
release  and  its  consequences. 

Sir  John  Millais  died  in  August,  1896,  and  by  his 
will  the  plaintiffs — the  trustees — became  entitled  to 
the  plot  of  land  conveyed  to  him  by  Oubitt  &  Co.,  and 
to  the  mansion  erected  on  it.  The  plaintiff  Bogers 
had,  after  the  date  of  the  release  alK>ve-mentioQed, 
purchased  from  the  firm  two  other  plots  nnon  which 
were  built  the  houses  known  as  Nos.  7  and  II, 
Palace- gate. 

The  defeudant  had  acquired  from  the  devisee 
of  Frauds  Duke  of  Bedford  the  plots  acquired  by  him 
from  Cubitt  &  Co.,  and  proposed  to  pull  down 
Thomey  House  and  to  build  a  large  block  oontaining 
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from  thirty  to  forty  residential  fL&U,  eight  on  each 
floor. 

The  plaintiffii  thereupon  brought  this  action,  claim- 
ing an  iojanetion  to  restrain  the  defendant  from  erect- 
ing^ on  the  land  any  building  other  than  a  private 
residence  and  from  carrying  on  any  trade  or  business 
thereon ;  and  the  plaintifiEs,  the  trustees,  also  claimed 
an  injunction  to  restrain  the  defendant  ifrom  erecting 
on  either  of  the  plots  any  building  which,  by  reason 
of  its  consisting  of  flats  or  groups  of  flats  or  other- 
wise, should  consist  of  more  than  one  messuage  or 
dwelling-house  with  suitable  outhouses  and  stabling. 

The  evidence  showed  that  the  proposed  flats  were 
to  be  built  round  an  open  courtyard,  which,  with  the 
corridors,  lifts,  and  staircases  communicating  with  it, 
was  to  be  the  only  part  of  the  building  devoted  to  the 
common  use  of  the  tenants.  None  of  the  flats  was  to 
communicate  directly  with  the  street. 

Haldane^  Q.C^  and  Chriitopher  Jamea,  for  the  plain- 
tiffs.— ^The  cases  dealing  with  the  devolution  of  the 
benefit  of  restrictive  covenants  fall  into  three  classes : 

(1)  Those  where  there  is  a  general  building  scheme, 

(2)  those  where  there  is  au  express  assignment  of  the 
benefit  of  the  covenants,  and  (3)  those  where  there  is 
an  expression  of  intention  that  the  covenants  shall 
enure  for  the  benefit  of  the  assignee.  The  present 
case  falls  into  the  last  of  the  three  classes.  [FiiB- 
WELL,  J.,  referred  to  Eastwood  v.  Lever,  12  W.  R.  195, 
4  De  Q.  J.  &  S.  114.]  The  deeds  of  May  and  July, 
1869,  contain  the  express  intention  which  is  necessary  : 
HenaU  v.  Cowlishaw,  28  W.  B.  9,  11  Ch.  D.  866, 
approv<>d  by  the  House  of  Lords  in  Spicer  v.  Martin^ 
37  W.  E.  689,  14  App.  Gas.  12.  [Pabwbll,  J.— Is  it 
enough  to  show  thab  the  vendor  might  have  assigned 
the  benefit  of  the  covenants  if  he  has  not  done  so  in 
fact  ?]  This  covenant  is  expressed  to  be  intended  to 
enure  for  the  benefit  of  a  subsequent  purchaser,  and 
it  will  so  enure  even  if  he  is  not  aware  of  its  exist- 
ence. The  benefit  of  the  covenant  is  distributed,  and 
is  thus,  as  it  were,  become  part  of  the  land.  It  is 
like  the  esse  of  a  building  scheme  where  the  benefit 
of  the  oovenant  is  said  to  be  annexed  to  the  land. 
Matttr  ▼.  Hansard,  26  W.  R.  570,  4  Ch.  D.  718.  is 
distinguishable  as  being  a  case  of  lessor  and  lessee ; 
but  in  London  and  South-  Western  Railway  v.  Oomm,  30 
W.  K.  620,  20  Ch.  D.  562,  the  late  Master  of  the  Rolls 
said  that  in  such  cases  a  covenant  is  enforced  on  the 
analogy  of  an  easements  Like  an  easement,  the  covenant 
is.  as  it  were,  a  piece  reserved  out  of  the  property. 
[Pabwsll*  J. — Where  there  is  no  building  scheme 
there  is  not  the  same  basis  of  knowledge  among  all  the 
occupiers.  It  seems  that  the  cases  rest  upon  the 
common  agreement  among  all  the  purchasers.]  There 
u  the  same  substratum  here  of  the  annexation  of  the 
oovenant  to  the  land.  In  Nottingham  PcUent  Brick 
and  Tile  Co.  v.  Butler,  34  W.  R.  405,  15  Q.  B.  D.  261, 
16  Q.  B.  D.  778,  33  W.  R.  Dig.  231.  it  was  held 
that  covenants  forming  part  of  a  general  building 
scheme  were  binding  upon  a  subsequent  purchaser 
who  had  no  knowledge  of  their  existence.  This  is 
not  a  creation  of  a  new  estate  but  a  restriction 
of  the  user  of  land.  There  is  no  reason  why  the 
benefit  of  this  covenant  should  not  run  with  the 
land  at  law,  as  well  as  in  equity;  it  is  within  the 
first  resolution  in  8pencer*8  case,  5  Rep.  16,  see  also 
the  notes  to  the  case  in  1  Sm.  L.  C.  52.  A  uaterherry 
▼.  Corporation  of  Oldham,  33  W.  R.  807,  29  Ch.  D. 
750,  and  WesUm  v.  Macdermot,  15  W.  R.  265,  L.  R. 
1  Eq.  499,  L.  R.  2  Ch.  App.  72,  show  that  where  the 
benefit  of  the  covenant  runs  with  the  land  at  law  the 
assignee  ia  bound  in  equity,  and  there  is  no  question  of 
notice.  Child  v.  Douglas.  2  W.  R.  461,  Kay  560,  and 
In  re  Birmingham  and  District  Land  Co.  and  Allday, 
41  W.   B.    189,  [1893]   1   Ch.   342,  show  that  since 


Nottingham  Patent  Brick  and  Tile  Co,  v.  Butler  the 
real  question  is  that  of  intention.  From  Norland  v. 
Cook,  16  W.  R.  777,  L.  R.  6  Eq.  252,  and  other  cases 
already  cited,  it  is  clear  that  Sir  John  BCillais* 
trustees  are  entitled  to  the  benefit  of  the  covenants. 
The  covenant  is  threefold :  (1)  To  erect  on  the  land 
only  one  messuage ;  (2)  to  use  the  messuage  as  a 
private  residence  only ;  (3)  to  carry  on  no  trade  or 
ousiness  tiiere.  What  the  defendant  proposes  to  do  is 
to  construct  a  large  number  of  messuages,  which  is  a 
breach  of  the  first  part  of  the  covenant;  but  if  the 
proposed  block  is  omy  one  messuage  then  it  cannot  be 
said  that  it  is  used  for  a  private  residence  only,  but  the 
trade  of  a  lodging-house  keeper  will  be  carried  on 
there,  which  would  be  a  breach  of  the  second  and  third 
parts  of  the  covenant.  Hohson  v.  Tulloch,  46  W.  R. 
331,  [1898]  1  Ch.  424.  shows  what  is  meant  by  a 
private  residence.  Since  Doherty  v.  AUman,  26  W.  R. 
513,  3  App.  Cas.  709,  it  is  clear  that  the  real  question  is 
what  the  parties  to  the  covenant  intended  by  it,  and 
Tiot  whether  the  act  intended  to  be  done  will  be  for  the 
benefit  of  the  property.  Nor  is  this  like  Attorney- 
General  v.  Mutual  Tontine  Westminster  Chambers  Asso- 
ciation, 24  W.  R.  996,  1  Ex.  D.  469,  a  case  of  the 
construction  of  a  statute. 

Iluyliei,  Q.C.,  and  A,  J,  Alien,  for  the  defendant.— 
Th^re  has  been  some  confusion  as  to  the  meaning  of 
covenants  entered  into  for  the  benefit  of  the 
covenantee  and  other  persons.  They  are  primarily 
entered  into  with  the  covenantee  only,  and  he  is 
given  the  power  of  transferring  the  benefit  to  his 
assigns,  but  he  is,  except  in  the  buQding  scheme 
cases,  under  no  obligation  to  do  so.  The  plaintiff  is 
compelled  to  say  that  a  restrictive  covenant  is  of  the 
nature  of  an  interest  in  the  land.  London  and  South- 
western Bailway  v.  Gomm,  which  was  cited  for  this 
purpose,  was  a  case  of  an  option  to  purchase,  as  was 
pointed  out  in  Mackenzie  v.  Childers,  38  W.  R.  243, 
43  Ch.  D.  265.  No  one  can  have  a  right  unless  he 
claims  through  the  covenantee;  the  assign  has  no 
locus  standi  of  his  own.  There  are  two  questions 
which  have  not  always  been  kept  distinct  :--(l)  Bid 
the  vendor  acquire  the  right  to  give  the  ben^t  to 
other  persons?  There  is  no  question  that  in  the 
present  case  he  did;  aod  in  the  building  scheme 
cases  this  is  implied  by  the  court.  (2)  Has  he  given 
the  benefit  to  his  assignee  ?  We  submit  that  in  this 
case  it  has  not  been  shown  that  the  benefit  was 
assigned  to  Sir  John  Millais.  The  deed  of  conveyance 
to  him  contains  a  partial  recital  of  the  conveyance  to 
the  Duke  of  Bedford,  but  stops  short  before  getting 
to  the  restrictive  covenants.  Tbia  is  strong  evidence 
that  it  was  not  intended  to  give  Sir  John  the  benefit 
of  them,  and  so  is  the  fact  that  the  covenants  entered 
into  by  Sir  John  himself  are  different.  This  is  merely 
a  personal  right,  and  does  not  touch  or  concern  the 
land,  and  therefore  cannot  run  with  the  land  at  law  ; 
if  it  did.  much  of  the  discussion  in  cases  like  Keates  v. 
Lyon,  17  W.  R.  338,  L.  R.  4  Ch.  App.  218,  and  Spicer 
V.  Martin  would  be  idle.  The  benefit  of  the  covenant 
was  not  a  right  '*  bcdonging  or  reputed  to  belong  "  to 
the  land:  Austerherry  v.  Corporation  of  Oldham  and 
Thomas  v.  Hay  ward,  L.  R.  4  Ex.  311,  17  W.  R.  C.  L. 
Dig.  73.  If  this  covenant  ran  with  the  land  Benals 
V.  Cowlishaw  must  be  wrong.  In  Western  v.  Mac- 
dermot there  were  mutual  obligations.  The  covr- 
nants  cannot  be  construed  so  as  to  eijure  to  the 
benefit  of  the  assignee :  Child  v.  Douglas  and  Master 
v.  Hansard,  There  is  nothing  to  show  that  Sir  John 
Millais  purchased  or  intended  to  acquire  the  benefit 
of  the  covenant.  As  for  the  plaintiff  Rogers,  he  has 
no  power  to  object  to  the  erection  of  any  number  of 
messuages.  But  in  any  case  this  is  not  more  than 
one   messuage;   a  house  does  not  become   several 
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houses  because  it  is  oocupied  by  several  families: 
Attorney-GeneralY.Mnitial  Tontine  Westminster  Chambers 
Associaiion,  The  fact  that  a  house  has  several  entrances 
or  several  staircases  does  not  make  it  more  than  one 
house.  It  is  a  fair  interpretation  to  the  covenant  to 
hold  that  a  messuage  means  a  block  of  buildings  under 
one  roof.  As  far  as  the  London  building  laws  are 
concerned  a  block  of  flats  is  treated  as  a  dwelling- 
house. 

HcUdane  in  reply. — It  has  never  been  held  to  be  a 
necessary  condition  for  the  covenant  to  run  wich  the 
land  at  law  that  it  should  be  reciprocal :  1  Srl  L.  0.  87 
(9th  ed.).  AU  that  is  necessary  is  that  there  should 
be  a  covenantor  and  a  covenantee  and  that  the 
covenant  should  *'  touch  or  concern  *'  the  thing  trans- 
ferred. As  to  the  meaning  of  this  see  Vernon  v.  Smith, 
6  B.  &  Aid.  1,  and  Vyvyan  v.  Arthur,  1  B.  &  0.  410. 

Cur.  adv,  vuU, 

Nov.  7. — "Faxwsll,  J.,  after  stating  the  facts,  con- 
tinued   as    follows :    In    this    state   of   facts    three 
questions  arise  for  determination:   (1)  Whether  the 
building  proposed  to  be  erected  by  the  defendant  is  a 
breach  of  the  covenant  in  the  indenture  of  the  31st  of 
May,  1869  ;  (2)  of  that  in  the  indenture  of  the  3lRt  of 
July,  1869 ;  and,  if  so,  (3)  whether  the  plaintifiEs  or 
any  of  them  are  entitled  to  sue  in  respect  of  such 
covenant.    In  considering  the  first  two  questions  I 
have  to  determine  three   points:   (1)  Whether   the 
building  prox>osed  to  be  erected  is  one  messuage  or 
dwelling-house ;  (2)  if  it  is  one  only,  is  it  adapted 
and  used  as  and  for  a  private  residence  only?  (3) 
will  a  trade  or  business  be  carried  on  upon    the 
premises  by  the  mode  in  whidi  the  defendant  pro- 
poses to  use  the  same  F    In  my  opinion,  a  block  of 
flats  such  as  is  proposed  is  not  one  messuage,  but 
several.    I  cannot  see  any  substantial  difference  for 
the  purposes  of  a  covenant  of  this  nature  between  a 
terrace  of  adjoining  residences,  separated  from  one 
another  vertically,  and  a  pile  of  residences  separated 
from  one  another  horizontally.     If  the  building  of 
the  defendant  was  carried  no  higher  than  the  ground 
floor  it  would,  in  my  opinion,  be  impossible  to  con- 
tend that  each  of  the  residences  opening  on  to  the 
inner  area  was  not  a  separate  house,  and  I  cannot  see 
that    the    superposition    of    seven    other    rows    of 
residences  can  make  any  difference.    This  is  a  mere 
question  of  construction,  on  which  a  rating  case  such 
as  that  cited,    Attorney- General  v.  MiUual    Tontine 
Westminster  Chambers  Association  {Limited),  can  have 
little    bearing;    but    I    would    point    out   that    in 
that  case  the  court  held  that  the  whole  block  was 
a  house,  but  pointed  out  that  each  set  of  chambers 
might  be  a  house  also.      The  case  of   the   domus 
mansionalis  cited  at  24  W.  B.,  p.  998  {Evans  and  Finch's 
case^  Cro.  Oar.  473)  has  some  bearing  on  the  point. 
The    covenant    in    the    deed  of  July,    1869,   differs 
from  that  in  the  earlier    deed  in  that  it  contains 
no    express     covenant     that     there    shall    be    one 
messuage     only;     but    on     the    true     construction 
of    the    covenant  I  have    come  to    the    conclusion 
that  the  result    is    the    same.      In    my   opinion    a 
large  building  which  is  to  be  used  as  thirty  or  forty 
sepfirate  residential  flats  does  not  answer  the  descrip- 
tion of  a  messuage  to  be  used  as  and  for  a  private 
residence.     But  even  if  the  whole  structure  could  be 
regarded  as  a  private  residence  only,  it  is  difficult  to 
see  how  thirty  or  forty  different  families  and  establish- 
ments can  find  place  therein,  unless  the  owner  of  such 
entire  messuage  is  carrying  on  the  trade  of  letting 
apartments. 

The  third  question  is  that  which  was  most 
elaborately  argued — viz.,  whether  the  benefit  of 
the  covenants  in  the  two  indentures  of  1869  passed 


to  Sir  John  Millais  and  through  him  to  his  trustees 
so  as  to  enable  them  ix>  maintain  this  action.     It  is 
not  contended  that  the  burden  of  these  covenants  has 
not  passed  to  the  defendant ;  he  is  obviously  bound 
by  reason  of  notice,  whether  the  covenant  as  regards 
him  runs  with  the  land  or  not :  Talk  v.   Moxhay, 
2  Phillips,  774.    It  has  been  argued  that  this  is  a 
covenant  the  benefit  of  which  runs  with  the  land  at 
law,  or  if  not  at  law,  at    any   rate  in  equity,  and 
further  that  even  if  this  is  not  so  the  benefit  of  the 
covenants  passes  by  the  express  eeneral  words  "  rights, 
casements,  or  appurtenances  belong^ing  or  reported  to 
belong  thereto."     In  my  opinion  the  benefit  of  the 
covenants    runs  with  the  land  now  vested  in  the 
Millftia  trustees  at  law.    I  do  not  think  it  necessary 
to  call  in  aid  the  analogy  of  easements,  as  suggested 
by  Mr.  Haldane,   on  the  authority  of  London  and 
South  -  Western    Railway   v.    Gomm.      The  accurate 
expression  appears  to  me  to  be  that  the  covenant)  are 
annexed  to  the  land  and  pass  with  it  in  much  the 
same  way  as  title  deeds,  which  have  been  quaintly 
called  the  sinews  of  land  :  Oo.  Litt.  6  a.     Thus  the 
right  to  sue  on  such  covenants  passes  to  the  heir  and 
not  to  the  executor ;  the  assignee  of  such  covenants 
could  sue  under  the  old  law  in  his  own  name  in  the 
days  when  the  assignee  of  no  other  chose  in  action 
could  do  so,  and  before  the  practice  as  to  venue  was 
abolished,  actions  on  such  covenants,  when  brought 
by  lessees,  were  local  and  not  transitory :  see  Thursby 
V.  Plant,  1  Wms.  Saund.  300  n.  10.     The  law,  in  fact, 
acted  on    the    sound  principle    of    giving    damage 
to  the  party  aggrieved.     Covenants  which  run  with 
the  land  must  have  the  following  characteristics :  (1) 
They  must  be  made  with  a  covenantee  who  has  an 
interest   in  the  land  to  which  they  refer;  (2)  they 
must  concern  or  touch  the  land.    It  is  not  contended 
that  the  covenants  in  question  in  this  case  have  not 
the  first  characteristic,  but  it  is  said  that  they  fail 
in  the  second.    I  am  of  opinion  that  they  possess 
both.      Adopting  the  definition  of  Bay  ley,   J.,  in 
Mayor  of  Congleton  v.  Pattison,  10  East  130,  the  cove- 
nant must  either  affect  the  land  as  regards  mode  of 
occupation,  or  it  must  be  such  as  per  se,  and  not 
merdy  from  collateral  circumstances,  affects  the  value 
of  the  land.  It  is  to  my  mind  obvious  that  the  value  of 
Sir  J.   Millais*s  land  is  directly  increased  by   the 
covenants  in  question.  If  authority  is  needed  I  would 
refer  to  Mann  v.  Stephens,  15  Sim.  377,  a  case  very 
similar  to  the  present ;   Vyvyan  v.  Arthur ;  The  Priors 
case,   I  Sm.  L.  0.  56 ;   Fleetwood  v.  Hull,  37  W.  B. 
714,   23  Q.    B.    D.    35 ;     White    v.    Soulhend    Hotd 
Co.,  45   W.  R.   434.  [1897]   1   Oh.  767.      I  see  no 
difficulty  in  holding  that  the  benefit  of  a  covenant 
runs    with    the  land  of  the  covenantee,   while  the 
burden  of  the    same    covenant  does   not  run   with 
the  land  of  the  covenantor.    This  must  always  be 
the  case  witii  regard  to  grants  in  fee  if  it  be  the 
better  opinion  (as  Cotton,   L.J.,   in   Austerberry  v. 
Corporation  of  Oldham  and  the  editors  of  Smith's 
Leading    Oases    think)    that    the    burden    of    such 
covenants  never  runs  with  the  land.     At  common  law 
the  lessee's  covenants  run  with  the  land,  but  the 
lessor's  did  not  run  with  the  reversion ;  the  statute 
32  Hen.  8,  c.  34,  was  passed  to  give  the  reversioner 
the  same  benefit  the  lessee  had  ;  and  the  definition  of 
a  covenant  which  runs  with  the  land,  stated  by  the 
learned  editors  of  Smith's  Leading  Oases  (p.  58}  is 
"  wlien  either  the  liability  to  perform  it  or  with  right 
to  take  advantage  of  it  passes  to  the  assignee  of  that 
land."       But    a    covenant     may     have     the     two 
characteristics  above  mentioned    and    yet    not   run 
with  the  land ;  it  is  in  each  case  a  question  of  inten- 
tion to  be  determined  by  the  court  on  the  constnictioii 
of  the  particular  document,  and  with  due  regard  to 
the  nature    of   the  covenant  and  the  sDrtvMiudui^ 
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ciiCQinatanoes.  No  ooyeuant  can  run  with  the  land 
which  has  not  the  two  dLaractexistics  above  men- 
tioned, but  every  covenant  which  has  those  two 
characteziatics  does  not  necessarily  ran  with  the  land. 
That  it  is  a  question  of  intention  in  each  case  to 
be  determined  on  construction  is  apparent  from  the 
judgment  of  Vice-Chancellor  Hall  in  EenaU  v. 
CowlishaWy  a  judgment  of  the  highest  authority,  not 
only  fiom  the  weight  attachisff  to  the  opinion  of  the 
learned  Vice- Chancellor,  but  also  from  the  approval 
that  it  has  received  in  ilie  Court  of  Appeal  and  the 
House  of  Lords  :  see  Spicer  v.  Martin  and  NoUingJuxm 
Brick  and  Tile  Co.  v.  Butler, 

The  courts  have  drawn  the  inference  that  the  parties 
intended,  or  in  other  words  the  courts  have  hdd  on 
the  true  construction  of  the  documents  that  they  have 
contracted,  that  the  covenants  shall  or  shall  not  run 
with  the  land  from  various  circumstances.     Thus  in 
Rmals  V.  Cowlishaw  there  was  nothing  to  show  what 
assigns  where  intended  by  the  words  of  the  covenant; 
there  was  no  necessary  implication  that  each  assign  of 
each  parcel  of  the  vendor's  land,  whether  acquired 
before  or  after  the  date  of  the  deed,  was  to  have  the 
benefit  of  the  covenant ;  the  impression,  indeed,  was 
to  the  contrary,  and  the  courts  accordingly  held  that 
the  covenant  did  not  run,   but  must  be  expressly 
assigned  in  order  to  pass.      Contrast  this  with  the 
case  of  ordinary  covenants  for  title ;  these  undoubtedly 
run  with  the  limd  and  each  purchaser  of  each  portion 
of  the  land  gets  the  benefit  of  the  covenants  so  far  as 
they  relate  to  the  land  purchased  by  him.     In  both 
these  oases  the  covenants  are  entered  into  with  the 
heirs  and  assigns,  but  in  the  former  case  the  word 
"  assign,"  on  its  true  construction  of  the  deed,  means 
"  assign  of  the  covenant,*'  in  the  latter  *'  assign  of  the 
land,  to  which  is  annexed  the  benefit  of  the  covenant 
by  virtue  of  the  evidence  of  intention  so  to  contract 
which  is  found  in  the  deed  and  the  surrounding  circum- 
stances."   Again,  take  the  cases  of  building  schemes. 
Thate  is  no  express  assignment  of  the  benefit  of  the 
ooYenants,  but  it  is  held  that  the  true  intent  of  the 
parties,  and  consequently  the  true  construction  of  the 
covenant,  is  to  be  found  by  applyi  ng  the  words  of  the 
deed  to  the  surrounding  circumstances.     A  similar 
conclusion  has  been  arrived  at  in  cases  where  there  is 
no   general  scheme,  but  various  persons  enter  into 
similar  covenants  with  reierence  to  lands  that  lie 
adjacent  to  one  another.     It  is  sufficient  for  me  to 
refer  to   Nottingham  Brick  and   Tile   Co,  v.  Butler, 
Western  v.  MacDerrnot^    Whatman  v.  Oibaon,  9  Sim. 
196 ;   Coles  v.  Sims,  2  W.  R.  151,  Eay  56.   Treating  it, 
then,  as  a  question  of  construction,  I  find  the  txpress 
contract  to  be  that  these  covenants  were  entered  into 
"  with  intent  that  they  should  bind  the  premises 
conveyed  by  the  deeds  of  1869,  and  every  part  thereof. 
into  whosesoever  hands  the  same  might  come,  and 
shonld  enure  to  the  benefit  of  Messrs.  Cubitt  &  Co., 
their  heirs  and  assigns,  and  others  claiming  under 
them  all  or  any  of  their  lands  adjoining  or  near  to  the 
said  premises."    The  draftsman  would  appear  to  have 
had  Hall,  Y.C.'s,  words  before  him  when  he  framed 
thiB  covenant,  and  I  think  it  would  be  difficult  to 
express  the  intention  in  clearer  words.     Inasmuch  as 
the  covenantees  at  the  date  of  the  covenant  owned  the 
laad  now  belonging  to  the  Millais  trustees  and  such 
land  IB  in  fact ''  near  to  "  the  defendant's  laud  I  see  no 
oncertainty  as  to  the  land  to  be  benefited.    I  should 
add  that  in  my  opinion  there  can  be  no  difference 
between  law  and  equity  in  construing  such  covenants 
with  a  view  to  seeing  whether  they  do  or  do  not  run 
with    the    land.      The   same   words   in   the   same 
docnmeDt  must  necessarily  bear  the  same  meaning  in 
all  tbe  courts.     It  is  true  that  in  many  of  the  cases 
decided  by  the  Court  of  Chancery  expressions  are 
fonnd  to  the  effect  that  tbe  defendants  are  bound  in 


equity  whether  the  covenants  in  strictness  run  with 
the  land  or  not.  But  I  think  that  such  expressions 
are  due  to  the  reluctance  that  the  Vice -Chancellors 
felt  to  expressing  any  opinion  on  points  of  common 
law,  and  for  the  reason  that  I  have  already  stated  I 
cannot  see  how  such  covenant  could  run  in  equity  if 
it  does  not  run  at  law.  One  other  point  was  made  by 
Mr.  Hughes— viz.,  that  Sir  J.  Millais  knew  nothing 
of  the  existence  of  these  covenants  at  the  time  that 
he  bought,  and  I  assume  tJiis  to  be  the  fact,  as  no 
evidence  to  the  contrary  was  tendered,  but  in  my 
opinion  it  is  immaterial ;  such  knowledge  has  never 
been  held  a  necessary  condition  to  success  in  an 
action  on  a  covenant  which  runs  with  tiie  land  at 
law.  The  plaintiff's  right  in  such  an  action  does  not 
depend  upon  what  he  believes  himself  to  have  bought 
but  upon  what  he  has  in  fact  bought,  and  he  has 
bought  the  land  with  the  covenants  annexed.  The 
defendant  is  nob  injured,  for  he  bought  the  land  wi^ 
knowledge  of  the  covenant,  and  he  can  claim  no  more 
than  the  land  with  that  burden  upon  it  If  authority 
is  needed  for  this,  Child  v.  Douglas  is  expressly  in 
point  and  is  not  affected  in  this  respect  by  anything 
said  on  the  appeal  or  at  the  trial  or  by  any  subsequent 
authority.  It  is  not  necessary  for  me  to  determine 
whether  the  benefit  of  the  covenants  would  pass 
under  the  general  words  to  which  I  have  referred 
above,  if  such  covenants  did  not  run  with  the  land.  If 
they  are  not  in  fact  annexed  to  the  land,  it  may  well 
be  that  the  right  to  sue  thereon  cannot  be  said  to 
belong  or  be  reputed  to  belong  thereto,  but  I  express 
no  final  opinion  on  this  point.  In  the  view  that  I 
take  of  the  rights  of  the  Millais  trustees  I  must  make 
a  distinction  and  grant  an  injunction  as  asked,  but  it 
is  at  their  suit  alone  that  I  do  so.  The  plaintiff 
Bogers  joined  in  a  deed  of  the  30th  of  October,  1876, 
whereby  Cubitts  released  the  devisee  of  the  late  Duke 
of  Bedford  from  the  covenant  as  to  the  erection  of 
one  dwelling-house  only.  I  have  already  held  that 
the  defendant  threatened  and  intended  to  erect  a 
number  of  dwelling-houses,  and  this,  as  against 
Bogers,  he  is  entitled  to  do.  I  cannot  hold  that 
these  facts  constitute  a  business,  although  if  I  had 
thought  that  they  constituted  one  dweDicg-house 
only,  I  might  have  come  to  a  different  conclusion.  I 
think  that  the  proper  course  is  to  dismiss  the  action 
so  far  as  it  sets  up  any  daim  by  Bogers :  it  would  not 
be  rip^ht  that  the  judgment  should  appear  to  be  made 
at  his  suit,  or  that  he  should  be  m  a  position  to 
enforce  an  injunction  which  is  obtained  on  the 
strength  of  another*s  title. 

Judgment  for  the  Millais  trustees  ;  defendant  to  pay 
half  the  general  costs  of  the  action. 

Solicitors,    Stibbard,    Oibeon,    &    Co. ;    Parker    & 
Thomas. 


Dec.  12,  15. 


Q.  B.  Div.  \ 

(Darling  and  Channell,  J  J.)  J 

In  re  ^OBs  Scott,  jun.  (Deceassd).  (a.) 

Inland  revenue— Estate  duty-^Wills  Act,  1837  (7  Will. 
4  (fc  1  Vict,  c,  26),  s.  33— "Prop«r<y  passing  on 
death,''  Finance  Act,  1894  (57  <«?  58  Vict.  c.  30),  s.  I 
— "  Property  of  which  the  deceased  was  at  his  decUh 
competent  to  dispose,'*  Finance  Act,  1894,  s,  2  (1) — 
Settled  property. 

A .  died,  in  1899,  having  by  his  will  left  mroperiy  valued 
at  £16,000  to  trustees  for  his  widow  and  daughter,  and 
after  the  death  of  the  widow  to  the  daughter  absolutely. 
Six  months  after  A,*s  death  his  father  died,  having  by 

(a.)  Beported  by  P.  B.  Durnfobd,  Esq.,  Barrister- 
at-Law. 
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his  will  left  property  to  A,  valued  at  £80,000.  EetcOe 
duty  was  paid  on  this  amount  in  respect  of  AJ*s  father^ s 
death.  By  section  33  of  the  Wills  Ad  the  devise  to 
A,  did  not  lapse,  but  took  effect  as  if  he  had  survived  his 
father.  On  a  claim  by  the  Commissioners  of  Inland 
Revenue  for  further  estate  duty  on  the  £80,000  as 
property  passing  on  A,*s  death,  or  of  which  he  was 
competent  to  dispose  at  the  time  of  his  death  under  the 
Finance  Act,  1894  :— 

Held,  that  this  uhis  not  property  passing  on  A,*s  death 
within  section  1  of  the  Finance  Act,  1894,  but  thctt  it 
toas  property  of  which  he  was  at  the  time  of  his  death 
competent  to  dispose  under  section  2  (1)  of  the  Act,  and 
that  it  was  disposed  of  by  his  tvill.  By  virtue  of  the 
Finance  Act,  ss,  5  and  22  (1)  (t.),  and  of  the  Settled 
Land  Act,  1882,  a.  2,  it  was  settled  property ,  and  only 
liable  to  such  duty  as  could  be  charged  havittg  regard  to 
tJiose  provisions. 

Per  Channell,  J.— The  Wills  Act,  «.  33,  gives  the 
Crown  the  same  duties  as  if  the  son  had  survived  the 
father,  and  the  devisees  of  the  son  take  subject  to  the 
payment  of  the  same  duties  as  if  the  son  had  survived. 
The  rate  of  duty  payable  is  to  be  arrived  at  by  taking 
the  rate  applicable  to  the  property  when  aggregated  with 
A.*s  other  property f  but  the  Crown  is  not  entitled  to  an 
increased  rate  on  the  £16,000  by  reason  of  such 
aggregation. 

Petition  by  the  exeontors  of  the  will  of  John  Bcott, 
urn.,  agaiBBt  a  daim  made  by  the  Ciommissionera  of 
Inland  Bevenne  for  estate  duty. 

John  Scott,  Jan.,  died  on  the  22nd  of  January, 
1899,  havmg  by  his  will  dated  the  4th  of  May,  1896, 
left  his  property  to  the  petitioners  in  trust  for  his 
widow  and  daughter,  and  after  the  death  of  the 
widow  to  the  daughter:  absolutely.  Probate  of  the 
will  was  granted  to  his  widow  on  the  10th  of  March, 
1899,  and  on  her  application  for  probate  she  delivered 
to  the  Commissioners  of  Inland  Beyenue  an  affidavit, 
with  schedules,  showing  that  the  total  net  aggrAfi^te 
value  of  all  property  passing  on  the  death  of  John 
Soott,  jun.,  was  £16,004  lOa.  On  the  12th  of  May, 
1899,  John  Soott,  sen.,  the  father  of  John  Soott, 
jun.,  died,  having  by  his  will  dated  the  5th  of  June, 
1891,  devised  freehold  property  valued  at  £80,000,  to 
his  son  John  Scott,  jun. 

On  the  12th  of  May,  1899,  the  date  of  the  death  of 
John  Soott,  sen.,  his  grandchUd,  the  only  child  of 
John  Soott,  jun  ,  was  still  living,  and  under  the  pro- 
visions of  her  father's  and  grandifather's  wills,  and  by 
virtue  of  section  33  of  the  Wills  Act,  1837,  the  devise 
by  John  Scott,  sen.,  to  his  son  did  not  lapse,  but  took 
effect  as  if  the  death  of  John  Soott,  jun.,  had 
happened  immediately  after  the  death  of  John  Soott, 
sen.,  so  that  the  effect  of  the  devise  contained  in  the 
will  of  John  Scott,  sen.,  was  that  the  property  in  the 
freehold  premises  devised  bv  his  will  passed  to  the 
petitioners  to  hold  upon  vie  trusts  of  John  Scott, 
jun.*8  will.  Estate  duty  was  paid  upon  this  property 
m  respect  of  the  death  of  John  Scott,  sen. 

The  Commissioners  of  Inland  Revenue  claimed 
that  a  further  estate  duty  was  payable  in  respect  of 
the  property  devised  by  John  Soott,  sen.,  as  being 
property  which  also  passed  on  the  death  of  John 
Scotty  jun.,  and  that  as  the  property  passed  under  the 
disposition  of  John  Scott,  jun.,  it  was  liable  to 
aggregation  with  his  general  estate  under  section  4 
of  the  Finance  Act,  1894.  The  petitioners  claimed  a 
declaration  that  such  duty  was  not  payable. 

Joseph  Walton,  Q,C.,  and  Edwardes  Jones,  for  the 
petitioners. — The  property  devised  by  the  will  of 
John  Scott,  sen.,  never  became  the  property  of 
John  Scott,  jun.  The  effect  of  section  33  of  the  Wills 
Act,  1837,  is  not  to  render  the  property  devised  by  the 
will  of  John  Scott,  sen.,  the  property  of  John  Soott, 


jun.,  or  to  make  it  pass  on  his  death,  but  merely  to 
state  the  manner  in  which  it  is  to  devolve  under  the 
will  of  John  Soott,  sen.  Assuming  that  the  property 
did  fall  into  the  eitate  of  John  Soott,  Jan.,  it  was  not 
property  which  passed  on  his  death  within  the 
meaning  of  the  Finance  Act,  1894  (57  &  58  Vict 
0.  30),  s.  1,  nor  within  the  meaning  of  section  22 
(5)  of  that  Act.  If  the  property  passed  to  John 
Soott,  jun.,  it  was  property  which  passed  ui>on 
the  death  of  John  Scott,  sen.,  in  respect  of  which 
estate  duty  was  thereupon  leviable,  and  was  settled 
property  by  the  combined  effect  of  the  two  wills  and 
the  statutes  7  WilL  4  and  1  Yict.  o.  26,  s.  33. 
45  &  46  Yict.  o.  38,  s.  2,  and  57  &  58  Yict  o. 
30,  s.  22  (1),  and  the  interest  of  John  Scott,  jun., 
under  the  settlement  failed  by  reason  of  his  death 
before  it  became  an  interest  in  possession,  and  the 
subsequent  limitations  under  the  settlement  continued 
and  subsisted;  and  therefore  by  virtue  of  57  &  d8 
Yict.  c.  30,  s.  5  (3),  the  property  must  not  be  deemed 
to  pass  on  the  death  of  John  Scott,  jun.  Estate 
duty  has  already  been  paid  since  the  date  of  ^  the 
settlement  in  respect  of  the  property,  and  neither 
has  John  Soott,  jun.,  nor  any  other  pervon  died  who 
was  at  the  time  of  his  death,  or  at  any  other  time 
during  the  continuance  of  the  settlement,  competent 
to  dispose  of  the  property ;  and  by  virtue  of  57  &  58 
Yict  c.  30,  s.  5  (2),  estate  duty  is  not  payable.  John 
Scott,  jun.,  never  had  an  interest  in  the  property  if  it 
passed  to  him,  and  so  if  it  had  passed  on  his  death  it 
ought  not,  pursuant  to  57  &  58  Yict  a  30,  s.  4,  to  be 
aggregated  to  any  other  property  of  his. 

They  referred  to  Winter  v.  Winter,  5  Hare  306 ; 
Lord  Advocate  v.  Bogie  and  Others,  [1894]  A.  0.  83; 
Attorney-General  v.  Loyd  and  Others,  [1895]  1  Q.  B. 
496.  43  W.  B.  Dig.  81 ;  Piatt  v.  Eouth,  6  M.  &  W. 
756 ;  Executors  of  Perry  v.  The  Queen,  17  W.  R.  382. 
L.  R.  4  Ex.  27 ;  Pearce  v.  Graham,  11  W.  R.  415,  9 
Jurist  N.  S. 

Sir  R.  E.  Webster,  A.O.,  and  Sir  R.  B.  Finlay,  S.O. 
{Vaughan  Hawkins  with  them),  for  the  Crown. — 
This  is  property  "passing  on  the  death"  of  John 
Scott,  jun.,  within  the  meaning  of  section  1  of  the 
Finance  Act,  1894,  because  the  life  of  the  son  is 
projected  forward  and  his  death  postponed  by  the 
Wills  Act,  s.  33.  Under  section  2  (1)  of  the  Finance 
Act,  1894,  this  property  is  liable  to  estate  duty  as 
property  of  which  the  deceased,  John  Scott,  Jan., 
was  at  the  time  of  his  death  competent  to  dispose. 
There  is  no  settlement.  A  settlement  must  be  for 
lives  in  succession.  The  gift  by  the  father's  will  ia  an 
absolute  gift  to  the  son.  If  the  father*s  will  is  the 
beginning  of  the  settlement,  then  there  has  been 
since  then,  a  person  competent  to  dispose  within  the 
meaning  of  57  &  58  Yict  c  30,  s.  5  (2).  If  it  is  a 
settlement  by  the  son's  will  of  property  coming  to 
him  under  his  father's  will,  then  there  has  been  no 
payment  of  settlement  duty.  The  intention  of  the 
Legislature  was  to  substitute  estate  duty  for  probate 
duty. 

They  referred  to  Johnson  v.  Johnson,  3  Hare  157, 
and  the  cases  mentioned  above. 

Cur.  adv.  vult. 

Dec.  15. — DABLiNa,  J.,  gave  judgment  as  followe : 
The  question  raised  in  ttiis  case  is  whether  the 
trustees  under  the  will  of  John  Scott,  jun.  (deceased), 
are  to  pay  estate  duty  under  the  Finance  Act» 
1894,  in  respect  of  certain  real  property  which  had 
been  devised  to  John  Soott,  jun.,  by  hia  father. 
[After  stating  the  facts  of  the  case,  he  proceeded:]  John 
Scott,  jun.,  never  had  an  interest  in  the  estate  deviaed 
to  him,  for  he  died  before  his  father,  but  it  is  claimed 
that  the  estate  of  John  Soott,  jun.,  is  liaUe  to  estate 
duty  in  respect  to  the  property  so  devised  to  him.  by 
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reason  of  the  effect  of  the  Finance  Act,  1894,  and 
section  33  of  the  Wills  Act,  1837. 

It  ia  proTided  by  section  33  of  that  Act:  "That 
where  any  person  being  a  child  or  other  issue  of  the 
testator  to  whom  any  real  or  personal  estate  shall  be 
devised  or  beqaeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such  person 
shall  die  in  the  lifetime  of  the  testator  leaving  issue, 
aBd  any  such  issue  of  such  person  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  in  the  will."    It  is  plain  that  the  devise 
of  the  estate  devised  to  John  Scott,  jun.,  by  his  father 
did  not  lapse,  but  enures  to  be  disposed  of  according 
to  the  trusts  of  the  son's  will.    Hereupon  arises  the 
claim   to  further  estate  duty,  and  it  is  argued  on 
behalf  of  the  Crown  that  this  estate  is  covered  by  the 
words  of  the  Finance  Act,  1894,  because  it  is  proi>erty 
which  ''passed  on  the  death"  of  John  Scott,  jun., 
within  the  meaning  of  section  1  of  that  statute.    As  a 
matter  of  fact  this  estate  never  was  the  property  of 
John  Scott,  jun.,  although  it  would  have  become  so 
had  he  in  fact  died  imm^ately  after  the  death  of  his 
father.    For  the  Crown  it  is,  however,   contended 
that    the   natural    death     of     John     Scott,     jun., 
should  be  disregarded    for  this   purpose,   and  that 
"constructive   death"    at   a   later    date    must    be 
imagined ;  or,  in  the  words  of  the  SoUcitor-G^eral, 
"the    life     of     the     son    is     projected    forward, 
and    his   death    postponed,    by    the    Wills    Act." 
In  my  opinion  the  Wifis  Act  has  no  such  operation, 
and  this  contention  must  go  the   way  of    that  in 
Fearee  t.  Graham,  9  Jurist  N.  S.  568,  where  such  a 
reading  of  the  Wills  Act  was  used  to  support  the 
argument  that  coverture  revived,  so  that  a  widow  was 
reconstituted  the  wife  of  a  man  who  had  been  dead 
some  years.    That  contentioD,   in  itself  sufficiently 
extravagant,  might  easily  have  led  on  to  a  doctrine  of 
constructive  bigamy,  and  the  present  suggested  fiction 
of  " life  projected  forward"  or  "death  ^stponed" 
might,  if  accepted  now,  soon  be  coupled  with  another 
doctrine,  too  readily  adopted  by  some — that  of  con- 
structive murder — with  consequences  too  absurd  to  be 
even  aUnded  to  heie. 

Many  cases  were  cited  to  us  as  to  the  effect  of  sec- 
tion 33  of  the  Wills  Act.  I  make  no  doubt  they  were 
rigbtiy  decided ;  but,  none  the  less,  I  am  unable  to 
agree  that  all  the  language  used  in  them  is  appropriate. 
Take,  for  example,  this  expression  of  Cress  well,  J., 
in  Parker^ 8  case  to  the  effect  that  section  33  "  renders 
the  sabjeot  of  the  gift  the  absolute  property  of  the 
predeo^tsed  devisee  or  legatee."  That  to  my  mind  is 
impoflsibley  for  we  do  not  carry  anything  out  of 
this  world.  I  think  the  matter  is  properly  put  by 
Xinderaley,  Y.C.,  where  in  Pearce  v.  Oraham,  he  says, 
"  The  Wills  Act  simply  prolongs  by  a  fiction  the  life 
of  a  legatee  for  a  particular  purpose — viz.,  to  prevent 
a  legacy  given  to  a  child  dying  before,  but  leaving 
isane  which  survived,  the  testator,  from  lapsing." 

The  policy  of  the  Wills  Act  is,  moreover,  well 
explained — as  it  seems  to  me — by  Wigram,  Y.C,  in 
Winters.  Winter. 

For  my  part,  I  believe  that  the  Act,  having  regard 
to  parental  affection,  intended  to  recognize  the  truth 
expressed  by  Gray  in  his  Elegy : 

•<  fS'en  from  the  tomb  the  voice  of  nature  cries ; 
Wen.  in  our  ashes  live  tiieir  wonted  fires  "  ; 
fpiil  1  think  it  meant  no  more.  I  cannot  therefore 
hold  that  this  was  in  fact  property  of  the  deceased, 
John  Scott,  jun.,  which  passed  on  his  death — ^meaning 
a  fiotitiouB  death  occurring  months  after  his  burial— 
by  virtne  of  section  1  only,  of  the  Finance  Act,  1894. 
Bat  I  have  much  greater  difficulty  in  dealing  with 


the  contention  that  within  section  2  (1)  of  that  Act  it 
is  liable  to  estate  duty  as  being  property  of  which  the 
deceased  was  at  the  time  of  his  death  competent  to 
dispose.  I  do  not  feel  that  I  derive  any  assistance  in 
construing  these  words  from  the  terms  of  the  Finance 
Act,  1894,  s.  22  (2)  (a) ;  but  it  is  to  be  observed  that 
the  Wills  Act  does  not  give  the  devised  property  to 
the  issue  of  the  devisee,  although  failing  such  issue 
the  devise  will  lapse ;  and,  further,  a  devise  of  the 
residue  of  his  estate  will  enable  the  son  who  dies  in 
his  father's  lifetime,  leaving  issue,  to  effectually  dis- 
pose of  what  never  would  be  hisovrn,  even — as  Winter 
V.  Winter  shovrs — of  property  left  to  him  by  a  will 
made  after  his  death.  I  come,  therefore,  to  the 
conclusion  that  this  estate  was  property  of  which 
John  Scott,  jun.,  was  ''competent  to  dispose." 
It  remains  stUl  to  consider  whether  "at  the  time 
of  his  death"  he  was  so  competent.  And  here, 
for  the  reasons  I  have  siven  already,  I  under- 
stand by  the  words  ''his  death"  his  real,  natural 
death,  and  not  any  decease  by  fiction  of  law.  Now, 
what  disposed  of  the  property?  Clearly  it  was 
the  will  of  John  Scott,  jun.  When?  Well,  four 
months  after  that  will  first  came  into  operation  — 
four  months  after  the  death  of  the  maker  of  it.  Yet 
that  will  had  no  force  of  its  own.  All  that  it  could  do 
was  what  its  testator  did,  and  what  he  did  was  to 
make  the  wilL  He  made  it  before  his  death.  It 
spoke  with  his  last  breaih,  and  what  he  could  not 
then  say  by  means  of  it,  that  will  cannot  say  nor  ever 
would.  Still  it  had  force  to  devise  this  estate.  That 
is  to  say,  he  who  made  it  was  competent  to  do  what  it 
in  law  effected.  Therefore  I  ttduk  that  the  case 
comes  within  the  Finance  Act,  1894,  s.  2.  But 
I  have  arrived  at  this  opinion  after  much  doubt,  and 
by  a  train  of  reasoning  in  which  I  am  conscious  that 
tnere  may  perhaps  be  some  defect.  StiU  I  think  this 
conclusion  is  right ;  for  my  learned  brother  Ohaunell 
has  arrived  at  the  same  end  by  a  different  road.  Estate 
duty  must  therefore  be  paid.  How  that  duty  shall 
be  calculated  remains  to  be  determined.  I  am  of 
opinion  that  this  property  is,  by  virtue  of  the  Finance 
Act,  1894,  ss.  5  aud  22  (1)  (Z),  and  by  virtue  of 
section  2  of  the  Settled  Laud  Act,  1882,  to  be  consid- 
ered as  settled  property,  aud  therefore  is  liable  only 
to  such  duty  as  can  be  charged  upon  it  having  regard 
to  those  provisions.  I  understand  that  additional 
settlement  duty  is  not  in  this  case  claimed. 

Chaknell,  J.,  after  briefly  referring  to  the  facts 
Thci  question  we  have  to  decide  is  whether  estate  duty 
is  payable  by  the  petitioners  as  upon  the  pasnng,  or 
supposed  passing,  of  the  property  on  the  death  of 
John  Scott,  jun.  During  the  argument  of  this  case 
I  certainly  was  of  opinion  that  the  question  must  be 
determined  by  ascertaining  what  was  the  true  legal 
construction  of  the  materi^  provisions  of  the  Finance 
Act.  These  provisions  are  extremely  intricate,  aud 
when  we  came  to  apply  them  to  the  case  before  us  it 
was  very  difficult  to  arrive  at  any  dear  conclusion  as 
to  their  effect.  I  was,  however,  then,  and  I  still  am, 
unable  to  bring  myself  to  the  conclusion  that  the 
property  really  did  pass  on  the  death  of  John  Scott, 
jun,,  even  under  the  definition  of  property  passing 
given  by  section  22  (1)  (2),  and  certainly  not  without  it. 
I  think  that  is  so  whetuer  "passing  on  the  death" 
means  passing  in  point  of  time  on  the  death  or 
"  passing  by  reason  of  the  death,"  as  suggested  by 
the  Solicitor- Gheneral.  It  seems  to  me  that  after  the 
death  of  John  Scott,  jun.,  as  before  it,  the  freehold 
premises  remained  absolutely  the  property  of  John 
Scott,  sen.  Nothing  had  happened  either  to  pass  the 
property  in  them  or  to  interfere  with  Scott,  sen.'s, 
absolute  right  to  dispose  of  them  as  he  pleased.  The 
property  neither  passed  on  the  death  in  point  of  time, 
nor  did  it  then  or  ever  pass  by  reason  of  the  death. 
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High  Coubt. 


In  be  John  Scott,  jxtn.  (Deceased). 


High  Goxtbt. 


It  passed  by  reason  of  John  Soott,  sen/s,  death  and 
of  his  disposition  of  the  property. 

Tbe  question  whether  Jolm  Scott,  jun.,  was 
competent  to  dispose  of  the  property  within  the 
meaning  of  section  2  (1)  (a)  is  somewhat  more 
difficult.  It  id  said  on  the  one  hand  that  any 
man  who  dies  leaving  both  a  parent  and  a  child 
living  is  made  competent  by  the  Wills  Act  to 
dispose  of  anything  which  the  parent  may  happen 
afterwards,  during  the  life  of  the  grandcnild, 
to  leave  to  him  by  will.  But,  at  most,  the  son  only 
directs  to  whom  the  property  shall  go  if  his  father 
chooses  to  adopt  that  mode  of  disposition,  and  it  is 
really  the  father  who  disposes.  Further  there  is  a 
doubt  whether  to  bring  the  case  within  section  2(1) 
(a)  there  must  be  power  to  dispose  of  the  specific 
freehold  houses  in  question,  which  is  more  difficult 
still  to  see.  I  have,  however,  come  to  the  conclusion, 
that  this  case  does  not  turn  so  much  upon  the  con- 
sideration of  these  clauses  of  the  Finance  Act  as  upon 
the  question  of  the  true  construction  of  the  Wills  Act. 
What  is  the  meaning  of  the  devise  "  taking  effect  as 
if  the  son  had  died  immediately  after  the  father." 
Several  cases  on  the  construction  of  this  section 
were  quoted  to  us  on  the  argument,  and  some  difficulty 
was  occasioned  by  the  fact  that  several  of  them  report 
language  to  have  been  used  by  counsel  and  by  learned 
judges  which  cannot  be  considered  literally 
accurate.  It  may  be,  and  I  think  it  is  the 
fact,  that  in  none  of  the  cases  was  the 
langnage  used  by  the  judges  misleading  in  the 
particular  cases  having  regard  to  the  facts  of  those 
cases,  but  when  the  expressions  used  by  the  judges 
are  quoted,  and  it  is  sought  to  appl  v  them  to  other 
cases,  the  language  used  becomes  misleading.  It  is 
not  the  fact  that  the  statute  placed  the  son  in  the 
same  position  as  if  he  had  survived  the  father,  nor 
is  it  literally  true  to  say  that  the  Wills  Act  "  makes 
the  subject  of  the  gift  the  absolute  property  of  the 
predeceased  legatee  or  devisee,"  though  it  might  be 
true  to  say  that  the  Act  directs  that  the  subject  of  the 
gift  should  be  dealt  with  as  if  it  had  been  the  absolute 
property  of  the  deceased.  Eind^rsley,  Y.C,  in 
Fearce  v.  Graham  states  the  effect  of  the  statute 
correctly  when  he  says  that  the  '*Aot  simply  pro- 
longs the  life  of  the  legatee  for  a  particular  purpose 
— ^namely,  to  prevent  a lega<^  given  to  a  child,  dying 
before  but  leaving  issue  which  survived  the  testator, 
from  lapsing,  and  does  not  prolong  the  life  for  any 
other  purpose."  But  the  Act  does  say  just  a  little 
more.  What  the  Act  does  say  is  that  the  devise  is 
not  to  lapse,  but  is  to  take  effect  **  as  if  the  son  had 
died  after  the  father."  Now,  how  is  this  to  be 
carried  out  ?  If  the  son  has  died  intestate  his  heir 
takes  as  he  would  if  the  son  had  in  tact  survived  his 
father.  If  the  son  has  made  a  will  containing  appro- 
priate words,  by  residuary  devise  or  otherwise,  to 
carry  the  property,  the  devisees  take.  If  the  son 
has  died  insolvent,  the  creditors  take.  So  far  the 
matter  is  fairly  clear.  But  what  do  they  take  in 
each  case?  And  does  the  Crown  take  anything? 
If  the  son  had  in  fact  survived  the  father  the  bene- 
ficiaries of  the  son  would  have  taken  the  property 
subject  to  the  payment  of  duties  to  the  Crown.  The 
duties  are  a  charge  on  the  property.  If  those  duties 
are  not  to  be  paia  when  the  devisees  get  the  property 
by  virtue  of  the  Wills  Act  the  beneficiaries  will  take 
more  than  if  the  son  had  survived  the  father.  Is  this 
making  the  devise  take  effect  as  if  the  son  had  sur- 
vived the  father  ?  It  seems  to  me  that  it  is  giving 
the  devise  a  different  effect,  and  the  <mly  way  to  give 
it  the  same  effect  is  to  hold  that,  as  the  Wills  Act 
gives  the  property  to  the  devisees  of  the  son  as  if  he 
had  survived  his  father,  it  gives  it,  subject  to  the 
same  duties,  as  if  the  son  baa  sorrived  the  lather. 


I  think  this  must  be  considered  to  have  been  held 
by  the  Court  of  Exchequer  in  Executors  of  Perry  v. 
The  Queen,    That  is  one  of  the  cases  which  contains 
some  expressions  not  altogether  accurate  as  to  the 
effect  of  the  Wills  Act,  and  various  reasons  are  ^ven 
by  the  judges  which  are  perhaps  not  quite  consistent 
with  each  other,  but  the  judgments  of  Kelly,  C.B., 
and  Channell,  B.,  appear  based  mainly  on  the  ground 
I  have  stated.    I  think  also  that  both  the  cases  of 
Lord  Advocate  v.  Bogie  and  AUomey^General  v.  Loyd 
accord  with  this  view  of  Perry*8  oate.    Counsel  in  his 
reply  on  behalf  of  the  petitioners  contended  that  the 
effect  of  the  Wills  Act  was  to  write  into  the  will  of 
John  Scott,  sen.,  the  words,  "  And  if  my  son  dies  in 
my  lifetime  the  said  property  shall  devolve  as  if  my 
son  had  died  immediately  after  me."    If  that  were  so 
the  case  would  be  similar  to  Bogie*  $  case  and  Loyd'g 
case,  and  as  Lord  Watson  x>oints  out  in  one  case, 
and  Wright,   J.,  in  the  other,   the  question  would 
be     one    of     ascertaining    the     intention    of     the 
testator.    Did    the   testator   intend  by    the   words 
used    to    give    the    Crown    the  same   duties  as   if 
the   son    had   survived?     In    neither   of  the    two 
cases  did  the  judee  find  any  indication  of  such  ao 
intention,  nor  woidd  it  be  likely  that  such  an  intention 
would  exist  in  fact.     But  Wright,  J.,  said,  and  I 
think  Lord  Watson  probably  meant,  that  the  Wills 
Act  stood  on  a  different  footing.    Whether  they  and 
the    other   judges    taking  part  in  Bogie* s  case  suid 
Loyd's  case  approved  of  Perry* s  case,  I  do  not  know, 
but  at  any  rate  they  did  not  say  anything  to  shake 
its  authority.     Looking  at  Perry*s  case  as  turning 
merely  on  the  construction  of  the  Probate  Duty  Acts 
though  binding  on  us,  it  is  not  in  point  in  this  caae, 
because  the  words  of  the  Probate  Duty  Acts  and  of 
the  Finance  Acts  are  very  different,  but  looking  at  it 
as  putting  %  construction  on  the  Wills  Act  it  i^  not 
only  binding  upon  us  but  in  point.    I  think  that, 
upon  my  own  view  of  the  true  construction  of  the 
Wills  Act  and  also  upon  the  authority  of  Perry  s  case, 
we  are  bound  to  hold  that  the  33rd  section  of  the 
Wills  Act  g^ves  to  the  Crown  the  same  duties  as  if  the 
son  had  survived  the  father,  and  gives  the  property 
to  the  devisees  of  the  son  subject  to  the  payment  of 
the  same  duties  as  if  the  son  had  survived.     That 
being  so  I  do  not  tidok  that  there  is  any  difficolty  in 
holding  that  the  machinery  of  the  Finance  Act  applies 
to  the  assessment  and  recovery  of  the  duty. 

Estate  duty  is,  in  my  opinion,  payable,  and,  of 
course,  upon  the  view  I  have  taken,  the  settlemeot 
question,  which  would  have  been  one  of  some  diffi- 
cultv,  does  not  arise.  I  think  there  was  in  fact  a 
settlement  by  the  combined  effect  of  the  two  wHls  and 
of  the  Wills  Act ;  but  I  think  that  effect  must  be  given 
to  it  as  if  t^e  son  had  survived— that  is  to  say,  that  it 
takes  effect  as  a  settiement  made  by  the  son.  Tlie 
duty  out  of  this  property  must  be  the  same  as  if  the 
son  had  survived.  The  rate  of  duty  on  the  property, 
therefore,  will  be  arriYed  at  by  taking  the  rate  applic- 
able to  the  property  when  aggregated  with  the  otfaflr 
property  of  John  Scott,  jun.  I  do  not  know  whether 
the  Crown  claims  any  additional  duty — ^that  is  to  aaj, 
at  a  higher  rate  than  paid  on  the  £16,000,  the 
property  of  John  Soott,  jun.,  by  reason  of  the  agg;r»- 
gation  wi^h  it  of  this  freehold  property ;  but  I  do  not 
think  the  Crown  entitled  to  such  a  higher  rate  on  the 
£16,000.  The  Wills  Act  gives  the  duty  on  the 
property  passing  by  virtue  of  it ;  but  it  is  difficult  to 
see  now  it  could  give  a  higher  duty  on  other  propexij. 
This  case  should  be  dealt  with  as  coming  under  f 
7  (6)  (a)  and  (6),  which  provision  happens  to  fit 
case.    There  must  be  judgment  for  the  Crown* 

Judgment  for  the  Crown, 

Solicitors,  Crawley,  Arnold,  &  Co, ;  The  Solicitor  ftt 
^  Inland  Bevenue. 
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H.  L. 


HAHPTOir  TJbmxv  Oottnoil  v.  Soxjthwabk  and  Vauxhall  Watbb  do. 


H.L. 


Sottjse  of  %Otti». 


From  C.  A.  1 
(England).  | 


Nov.  30. 


Hamfton  Urban  Council  v.  Southwabk  and 
Yauxhall  Wateb  Co.  (a.) 

Local  government — Hating — General  dietrict  rate — 
JUaervcir  —  *'Land  covered  with  water**  —  Public 
HeaUh  Ad,  1875  (38  A  39  Viet.  c.  6a),  a.  211, 
sub^eection  1  (b). 

A  reservoir  of  a  water  company  held  to  he  "  land 
covered  with  water  **  wUhin  the  meaning  of  these  luords 
m  section  211,  sub-section  1  (b),  of  the  Public  HeaUh  Act, 
1875,  and  therefore  assessable  to  general  district  rates  at 
one^/ourth  of  its  annual  value. 

Decision  of  the  Court  of  Appeal,  47  W.  R.  177, 
[1899]  1  Q.  B.  273,  affirmed. 

Appeal  by  the  Hampton  Urban  Council  from  an 
order  of  the  Court  of  Appeal  (A.  L.  Smith,  Bigby, 
and  GoUins,  L.JJ.),  afSrming  the  decision  of  a 
DiTiaional  Court  (Wright  and  Darling,  JJ.)* 

The  oaee  is  set  out  in  the  court  below,  47  W.  B.  177, 
[1899]  1  Q.  B.  273. 

By  section  211  of  the  Pnblio  Health  Act,  1875,  it  is 
enacted  as  follows :  *'  With  respect  to  the  assessment 
and  levying  of  general  district  rates  under  this  Act 
the  following  provisions  shall  have  effsot  •  .  . 
(b)  The  .  .  .  occupier  of  any  land  covered  with 
water  or  used  only  as  a  cuial  or  towing  path  for  the 
same  •  .  .  shall  be  assessed  in  respect  of  the  same 
in  the  proportion  of  one-fourth  part  <nily  of  such  net 
annual  value  thereof." 

The  Court  of  Appeal  held  that :  «  The  reservoir  was 
*land  covered  with  water'  within  the  meaning  of 
•ection  211,  sub-section  1  (6),  of  the  Public  Health 
Act,  1875." 

Sir  Edward  Clarke,  Q.C7.,  and  H.  Courthope-Munroe, 
for  the  appellants. 

Oripps,  Q.C.,  and  WaUer  C.  Byde,  for  the 
respondents,  were  not  heard. 

Earl  of  Halsbuby,  L.C. — I  think  if  one  applies 
oneself  to  the  particular  matter,  and  only  to  the 
particular  matter,  which  your  lordships  have  to  decide 
in  this  appeal,  the  question,  whether  asked  in  a  court 
of  law  or  in  the  most  popular  assembly  in  the  world, 
must  come  to  this :  '*  Is  a  reservoir,  land  covered  with 
water?"  I  think  it  is,  and  I  have  heard  nothing 
which  induces  me  to  suppose  that  the  Legiilature  used 
that  phrase  in  any  other  or  different  sense  from  that 
in  which  I  should  understand  it  as  one  of  the  ordinary 
subjects  of  the  Queen  usin^  his  own  mother-tongue  in 
the  ordinary  sense.  This  is  ''land  covered  with 
water,"  and  it  seems  to  me  that  it  would  be  a  very 
extraordinary  thing  indeed  if,  after  the  use  of  this 
language  in  this  sense,  not  for  thirty-eight  years  only, 
but  ever  since  the  earlier  period  from  which  this 
phzaae  was  derived,  one  was  to  find  out  some  new  and 
extraordinary  mode  of  constming  these  words,  which 
would  prevent  its  being  what  it  is.  It  is  land  covered 
with  water.  And  it  is  a  remarkable  thing  that  when 
it  was  put  to  the  learned  counsel  more  thui  once,  *'  If 
a  reservoir  is  not  land  covered  with  water,  what  is  it  P  " 
I  heard  no  other  reply  to  that  question  than  the  state- 
ment that  it  is  a  reservoir. 

It  is  manifest  that  what  it  is  attempted  to  do  here 
is  to  put  into  the  language  of  the  statute  by  con- 
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struotion  words  which  are  not  there.  The  only  other 
meaning,  alternative  to  that  given  to  it  by  the  Court 
of  Appeal,  is  that  you  must  put  into  the  statute  by 
construction  some  such  words  as  **  land  covered  with 
water,"  which  is  not  made  '' land  covered  with  water 
by  an  artificial  construction,"  or  some  words  to  that 
purjport  and  efBact.  What  foundation  there  is  for 
takmg  that  liberty  with  the  language  of  the  Legisla- 
ture, and  putting  into  the  statute  words  which  are  not 
there,  I  am  wholly  unable  to  understand. 

I  confess  the  thing  that  puzzles  me  most  about  this 
case  is  the  doubts  which  appear  to  have  been  enter- 
tained by  the  two  learned  judges  below,  Wright  and 
Darling,  JJ.  I  have  not  the  least  notion  what  the^ 
mean.  To  my  mind  the  language  of  the  statute  la 
extremely  dear,  and  is  not  susceptible  of  any  other 
meaning  than  that  which  has  been  put  upon  it  by  the 
Court  of  Appeal.  Tbe  one  point  which  occurred  to 
me  as  susceptible  of  doubt  was  the  words  which 
follow,  and  which  Bigby,  L.J.,  has  commented  upon : 
"  Or  used  only  as  a  canal  or  towing  path."  At  first 
sight  that  would  seem  curious,  no  doubt.  If  *'  land 
covered  with  water "  was  enough,  why  should  they 
have  put  in  the  word  "canal"  too?  And  if  the 
words  "  towing  path"  had  not  been  added,  I  should 
have  thought  it  resJly  was  curioos ;  but  I  think  the 
explanation  which  hays  been  given  is  quite  satisfactory. 
The  thinff  which  was  to  be  rated  was  the  adventure, 
the  who&  construction  ;  and  if  the  Legislature  had 
not  put  in  these  words  this  question  upon  the  ratine 
would  have  arisen ;  you  have  got  to  rate  the  caniu 
itself — ^that  is  to  say,  that  part  of  the  earth  on  which 
the  water  rests— at  one  rate,  and  the  towing  path, 
which  is  only  ancillary  to  it,  and  is  only  useful 
as  making  psrt  of  the  artificial  constraction  by 
which  the  adventure  of  the  company  is  carried 
on,  at  a  different  rate.  Therefore,  for  these  very 
obvious  reasons,  the  Legislature  have  not  con- 
tented themselves  by  simply  abiding  by  the  phrase 
•<land  covered  with  water,"  but  have  added  to  it 
''  eanal  or  towing  path  for  the  same." 

I  am  wholly  unable  to  understand  on  what  ground 
we  are  asked  to  disturb  or  throw  any  doubt  upon  the 
construction  of  these  words  which  has  prevailed  for  a 
very  considerable  period.  Speaking  for  myself,  I 
must  say  that  I  should  feel  very  great  hesitation  upon 
such  a  question  in  attempting  to  overrule  the  judg- 
ments of  the  learned  judges  m  the  cases  which  have 
been  cited  to  us  in  the  Court  of  Queen's  Bench. 
That  was  psrticalarly  tbe  court  in  which  rating  cases 
were  decided,  and  very  often  decided  under  drcum- 
stances  in  which  there  was  no  appeal,  so  that  in  many 
cases  the  decisions  were  final.  And  three  of  those 
learned  judses  were  jud^  of  very  great  eminence, 
and  specialiy  familiar  with  questions  of  rating.^  I 
think  this  case  is  abundantiy  clear.  In  my  opinion, 
your  lordships  ought  to  dismiss  the  appeal  with  costs, 
and  I  move  accoroingly. 

Lord  Maonaohtsn. — I  entirely  concur. 

Lord  Bobbbtson.— I  think  this  is  an  extremelv 
clear  case,  and  I  also  concur  in  the  judgment  which 
has  been  moved. 

Appeal  dismissed* 

Solicitors  for  the  appellants,  Kent  db  Bon. 

Solicitor  for  the  respondents,  Lan/ear,  Tanner,  db 
Lanjear. 
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Nov.  28. 


From  C.  A. 
(England), 

National  Telephone  Co.  v.  Inland  Bsvenub 

C03O£ISSI0NERS.  (a.) 

Inland  revenue — Stamp  dtUy — AgreemefU  in  coneidera^ 
Hon  0/  fixed  annual  payments — "  Bond,  covenant^  or 
inatrumeni  of  any  kind  whaUover**  —  **  Only  or 
principal  or  primary  security  for  any  annuity  *'  for 
indefinite  period— Stamp  Act,  1891  (54  <fe  55  Vict, 
c.  39),  Schedule  L 

By  an  agreement  in  writing  not  under  seal,  R,  agreed 
to  pay  a  telephone  company  the  sum  of  £12  per  annum 
for  the  use  of  a  telephone  wire  and  apparatus  which  the 
company  was  to  affix  to  his  house.  The  rent  was  to  be 
payable  every  year  in  advance,  and  either  party  might 
put  an  end  to  tlie  agreement  by  giving  the  other  three 
months*  7iotice» 

Held,  that  this  instrument  was  within  the  words 
**  Bond,  covenant,  or  instrument  of  any  kind  whatsoever, 
being  the  only  or  principal  or  primary  security  for  any 
annuity*^  for  an  ** indefinite  period**  in  Schedule  I,  of 
the  Stamp  Act,  "iSdl,  and  cJiargdable  with  the  ad  valorem 
duty  therein  stated, 

Deirision  of  the  Court  of  Appeal,  47  IF.  R,  247, 
[1899]  1  Q,  B.  250,  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (A.  L. 
Smith,  EiRby,  and  Collins,  L.  JJ.)  47  W.  K.  247.  [18991 
1  Q.  B.  250,  affirmiug  the  jagdment,  of  the  Divisional 
Court,  upon  a  case  stated  by  the  commissioners  in 
pumuance  of  the  Stamp  Act,  1891  (54  &  55  Yict  a  39), 
8.  13. 

On  the  10th  of  February,  1897,  an  instrument,  of 
which  a  copy  is  hereinafter  set  out,  was  presented  on 
behalf  of  the  National  Telephone  Co.  (Limited) 
(hereinafter  called  the  appellants),  by  Mr.  William 
E.  L.  Qaine,  the  company's  solicitor,  to  the  Com- 
missioners of  Inland  Bevenue  under  the  provisions  of 
the  12th  sectioD  of  the  Stamp  Act,  1891,  for  the 
opiiiion  of  the  commissioners  as  to  the  stamp  du;y 
with  which  the  instrument  was  chargeable.  The 
following  is  a  copy  of  the  instrument,  which  is  upon 
paper  headed  *'The  South  of  England  Telephone  Co. 
(limited)— Head  Offices,  50,  Old  Broad-street,  E.C. 
No.  900": 

*'  Match  9,  1886. 

"The  undersigned  hereby  agree  with  the  South  of 
England^TelephoDcCo.  (Limited)  (subject  to  above  con- 
ditions) to  pay  them  the  sum  of  £12  per  annum  yearly 
in  advance,  the  first  payment  to  be  made  on  the  first 
day  of  the  month  succeediog  that  in  which  the  wire 
and  apparatus  are  fixed  on  the  premises  uf  the  uoder- 
signed,  and  each  subsequent  payment  to  be  made  on 
the  corresponding  day  in  each  and  every  fullo  wring 
year  for  the  use  of  a  privaie  wire  between  No.  155, 
North-street  and  the  South  of  Eoglaud  Telephone 
Co.'s  local  exchange  system  in  Brighton. 

"  Either  the  company  or  the  lessee  may  put  an  end 
to  this  agreement  by  giviug  to  the  other  three 
calendar  months*  notice  in  writing  expiring  on  the 
day  previous  to  the  rent  being  due  in  aoy  year.  No 
verbal  notice  can  be  recognized. 

'*  Signature  of  renter, 

« (Signed)  Samuel  Ridley. 

''  N.B. — All  rentttls  are  payable  yearly  in  advance, 
and  the  first  yearns  rent  becomes  due  on  the  first  day 
of  the  month  succeeding  thai  in  which  the  wire  and 
apparatus  are  fixed  on  the  premives  of  the  renter." 

The  Court  of  Appeal  held  that  this  instrument  was 
liable  to  an  ocJ  valorem  duty  under  the  head  **  Bond, 
covenant,  or  inatrament  of  auy  kind  whatsoever"  in 

(a.)  Beported  by  C.  H.  Gbajton,  Esq.,  Barrister- 
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the  first  schedule  to  the  Stamp  Act,  1891,  as  "  being 
the  only  or  ptincipal  or  primary  security  for  any  •  •  . 
sum  or  sums  of  money  at  stated  periods  for  an 
indefinite  period." 

Asquith,  Q.C,  and  RoskiU,  for  the  appellants. 

Sir  R,  B.  Finlay,  S,G,  {Danekwerts  with  him),  was 
stopped. 

Earl  of  Halsbubt,  L.C.— My  opinion  upon  this 
matter  may  be  stated  as  shortly  as  the  Sblidtor- 
General*s  argument. 

I  am  whoUy  unable  to  draw  any  distinction  between 
what  is  included  before  the  words  **  any  instrument 
whatsoever"  and  those  that  are  behind  them.  The 
real  truth  is  that  this  taxing  Act  intended,  as  it 
appears  to  me,  to  ap^ly  taxation  to  every  document 
of  this  kind ;  it  mentions,  in  the  first  instance,  thoee 
under  seal,  and  then  it  occurred  to  the  framen  of  the 
Act,  ''  Well,  but  unless  we  add  some  words  that  will 
bring  within  the  ambit  of  taxation  documents  which 
do  exactiy  the  same  thing  as  the  instruments  under 
seal,  the  result  will  be  tiiat  whoever  does  not  par- 
ticularly care  about  its  being  an  instrument  tmder 
8«>al,  but  wants  to  effect  the  same  obj«>ct,  will  escape 
taxation  by  simply  omitting  the  sealing  and  deliver- 
ing,  and  merely  signing  the  document  in  question." 
Therefore  they  added  the  word  *'  whatsoever,"  and  I 
think  they  intended  to  include  everything  of  that 
character.  My  opinion  is  that  this  document  is  of 
that  nature,  and  that  therefore  this  judgment  onsht 
to  be  affirmed,  and  I  move  your  lordships  aooordingly. 

Lords  Magnaghten,  Brampton,  and  Bobsbtson 
concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  W.  E,  L,  Qaine. 

Solicitor  for  the  respondents.  Solicitor  of  Inland 
Revenue, 


iltmtt  of  Appeal. 

From  Q.  B.  Div.         \ 
(A.  L.  Smith,  Collins,  and  |  Dec.  1. 

Vaughan  Williams,  L.Jjr.   ) 

Bavins  and  Another  v.  London  and  South- 
western Bank  (Limited),    (a.) 

Banker — Negligence— Order  in  writing  for  payment  of 
money — Trover — Conversion— Measure  of  damages — 
Money  had  and  received — Bills  of  Exchange  Act, 
1882  (45  <fc  46  Vict,  c,  61),  ss.  3  (1)  (2),  11  (2).  73. 
Si—Inland  Revenue  Act,  1883  (46  dt  47  Vict,  c,  55). 
s,  17. 

An  order  in  writing,  directing  a  bank  to  pay  to  the 
plaintiffs  or  their  order  a  sum  of  money  oondiUonallfi 
upofi  Uie  sigmUure  by  the  plaintiffs  of  a  receipt  form  ai 
the  foot  of  the  document,  was  stolen  from  tJie  plaintiffs^ 
and  taken  to  the  defendoflfii  bank  for  collection  on  behalf 
of  a  customer  of  theirs.  Tlie  signature  of  the  plaintiffs 
had  been  forged,  both  on  the  indorsement  and  on  the 
receipt,  but  both  signatures  were  badly  written  and  the 
name  of  one  of  the  plaintiffs  xoas  written  as  *•  Trench  *• 
instead  of  Junior.  The  defendant  bank,  witlwtU  making 
any  inquiries,  received  the  order,  collected  the  amount 
from  the  paying  bank,  and  placed  it  to  the  credit  of  their 
customer.  The  vlaintiffs  subsequently  gave  notice  to  the 
defendant  bank  that  the  order  had  been  stolen,  and  daimed 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barristw- 
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the  amount  received  hy  the  defendant  hank.  The  account 
of  the  customer  of  the  defendant  hank  had  heen  drawn 
upon  in  the  interval^  hut  nothing  had  occurred  to  die^ 
entitle  the  defendant  hank  from  cancelling  the  credit 
given  to  their  ctutomer. 

Heldf  that  the  defendant  hank  had  heen  guilty  ofnegli' 
gence^  and  consequently  could  not  avail  itself  of  the  hene fit 
of  section  82  of  </*<  Bille  of  Exchange  Ad,  1882,  as 
enlarged  hy  section  17  of  the  Inland  Revenue  Act,  1883 ; 
and  that  the  plaintiffs  could  recover  the  amount  from 
the  defendant  hank  as  money  had  aiid  received  to  the 
use  of  the  plaintiffs. 

Semble  (per  A  L.  Smith  and  Yanghan  WilliamB, 
L.JJ.),  that  the  plaintiffs  could  also  recover  the  amount 
as  damages  for  the  conversion  of  the  order. 

Appeal  of  the  deferd^nts  from  the  jadgment  of 
Kennedy,  J.,  at  the  trial  of  the  action  without  a  jury. 
The  action  was  brought  to  reoorer  t^e  snm  of 
£69  78.  as  damages  for  the  conversion  of  a  certain 
order  for  the  payment  of  money,  or,  in  the  alternative, 
for  money  had  and  received  to  the  use  of  the 
plaintifEs. 

The  facts  were  as  follows:  On  the  7th  of  July, 
1898,  the  Qreat  Northern  Bail  way  Co.  were  indebted 
to  the  plaintifb  in  the  sum  of  £69  7b.  ;  and  the 
company  gave  to  the  plaintiffs  in  payment  of  the  debt 
a  document  in  the  following  terms:  ''Tlie  Great 
Northern  Bailway  Co.,  London,  the  7th  of  July,  1898. 
The  Union  Bank  of  London  (Limited),  No.  2,  Prince's- 
street.  Mansion-house,  E.C.  Pay  to  J.  Bavins,  jun., 
ft  Sims,  the  sum  of  £69  7s.  Provided  the  receipt 
fonn  at  foot  hereof  is  duly  signed,  stamped,  and 
dated.  £69  7s.  (Signature  of  secretary.)  (&gnature 
of  assistant-secretanr.)  Beceived  from  the  Great 
Northern  Bailway  Co.  the  above-named  sum  as  per 
partioolars  furnished.  This  receipt  is  not  to  be 
detached  from  the  cheque.  Signature  .... 
Dated  .  .  .  ,  189  ."  The  order  was  crossed 
generaUy.  This  document  was  stolen  from  the 
plaintiffs  before  they  had  either  signed  the  receipt  or 
mdoraed  it. 

On  the  loth  of  July,  1898,  the  document  was 
brought  to  the  Shoreditoh  branch  of  the  defendants' 
bank  by  a  man  whose  name  was  unknown,  and  who 
was  accompanied  by  a  man  named  Donsala.  The 
wife  of  I>onsala  kept  an  account  at  the  branch,  and 
her  husband  was  in  the  habit  of  paying  in  cheques 
to  her  account.  The  document  had  been  indorsed. 
The  writing  of  the  indorsement  was  very  bad,  and  it 
appeared  as  if  some  illiterate  person  had  attempted 
to  copy  the  names  of  the  payees  from  the  face  of  the 
document,  but  had  misread  the  word  "junr."  as 
"Trench."  The  receipt  form  at  the  foot  of  the 
document  had  not  been  filled  in,  and  the  bank  clerk 
drew  attention  to  the  omission.  Thereupon  one  of 
the  men  filled  in  the  receipt  and  stamped  it.  The 
signature  to  the  receipt  was  in  the  same  form  as  that 
of  the  indorsement. 

The  document  was  then  received  by  the  defendants 
for  ooUection,  and  they  credited  Mrs.  Donsala  with 
the  amount.  On  the  16th  of  July  the  defendants 
received  the  amount  from  the  Union  Bank  of  London 
in  exchange  for  the  document.  The  defendants  first 
knew  on  the  13th  of  Au^st  that  tbe  document  had 
been  stolen  from  the  plamtifiiB  and  that  the  signatures 
were  forgeries.  Between  the  16th  of  July  and  the 
13th  of  August  Mrs.  Donsala's  account  with  the 
defendants  had  been  drawn  upon  to  an  amount 
exceeding  £69  7s. 

The  defendants  relied  upon  section  82  of  the  Bills 
of  Exchange  Act,  1882,  and  also  contended  that  if 
the  doconaent  was  not  a  cheque  within  the  meaning 
of  that  section,  the  plaintiffB  were  only  entitled  to 
recover  nominal  damages.  The  plaintiffi  alleged  that 
the  defendants  had  beoa  guilty  of  negligence. 


The  Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61) :  Section  82.  Whereabajiker  in  good  faith  and 
without  negligence  receives  payment  for  a  customer 
of  a  cheque  crossed  generally  or  specially  to  himself, 
and  the  customer  has  no  title  or  a  defective  title 
thereto,  the  banker  shall  not  incur  any  liabQity  to  the 
true  owner  of  the  dieqne  by  reason  only  of  having 
received  such  payment. 

Section  73.  A  cheque  is  a  bill  of  exchange  drawn 
on  a  banker  payable  on  demand. 

Section  3.  (1)  A  bill  of  exchange  is  an  uncondi- 
tional order  in  writing,  addressed  by  one  person  to 
another,  signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on  demand  or 
at  a  fixed  and  determinable  future  time  a  sum  certain 
in  money  to  or  to  the  order  of  a  specified  person,  or  to 
bearer.  (2)  An  instrument  which  does  not  comply 
with  these  conditions,  or  which  orders  any  act  to  be 
done  in  addition  to  the  payment  of  money,  is  not  a 
bUl  of  exchange. 

Section  11.  (2)  An  instrument  expressed  to  be  pay- 
able on  a  contingency  is  not  a  bill,  and  the  happening 
of  the  event  does  not  cure  the  defect. 

Kennedy,  J.,  held  that  the  defendants  had  not 
been  guilty  of  negligence,  but  that  by  reason  of  the 
proviso  that  the  money  was  not  to  be  paid  until  the 
receipt  form  had  been  filled  up,  the  document  was 
not  an  unconditional  order  to  pay,  and  therefore  not 
a  cheque,  and  that  the  defendants  were  not  entitled 
to  claim  the  protection  of  section  82  of  the  Bills  of 
Exchange  Act,  1882.  The  learned  judge  gave  judg- 
ment for  the  plaintiflEs. 

Th<^  defendsnts  appealed  and  gave  the  plaintiffs 
notice  that  at  the  hearing  of  the  appeal  they  would 
rely  on  section  17  of  the  Inland  Bevenue  Act,  1883, 
which  had  not  been  pleaded  in  the  defence  or  relied 
on  at  the  trial  of  the  action.  The  Liland  Bevenue 
Act,  1883  (46  &  47  Vict.  c.  55),  s.  17  enacts  that  *'  Sec- 
tions 76  to  2,  both  inclusive,  of  the  Bills  of  Exchange 
Act,  1882  .  .  .  shall  extend  to  any  document  issued 
by  a  customer  of  any  banker  and  intended  to  enable 
any  person  or  body  corporate  to  obtain  payment 
from  such  banker  of  the  sum  mentioned  in  such 
document  and  shall  so  extend  in  like  manner  as  if 
the  said  document  were  a  cheque.  Provided  that 
nothing  in  this  Act  shall  be  deemed  to  render  any 
such  document  a  negotiable  instrument." 

Herhert  Jacohs,  for  the  defendants. — Assuming  that 
Kennedy,  J.,  was  right  in  holding  that  this  document 
is  not  a  cheque,  it  is,  nevertheless,  a  document  issued 
by  the  customer  of  a  banker,  and  intended  to  enable 
the  plaiotiffd  to  obtain  payment  from  such  banker, 
and,  therefore,  by  the  combined  eff^'ct  of  section  17  of 
Inland  the  Bevenue  Act,  1883,  and  section  82  of  the 
BiUs  of  Exchange  Act,  1882,  the  defendants  have  a  good 
defence  to  the  action,  uuless  they  have  been  fi:ailty  of 
negligence.  On  the  question  of  negligence,  Kennedy, 
J.,  found,  and  rightly  found,  in  the  defendants*  favour. 
FA.  L.  Smith,  L  J.— We  are  of  opinion  that  the 
defendants  wtne  guilty  of  negligence  in  dealing  with 
the  document  without  making  inquiries,  indorsed  as 
it  was  with  a  name  different  from  that  of  the  payees.] 
In  any  event  the  defendants  are  only  liable  in 
nominal  damages  for  the  conversion  of  the  document. 
It  is  a  mere  authority  to  pay,  and  is,  of  itself,  of  no 
value :  Clegg  v.  Baretta,  56  L.  T.  Bep.  775, 
35  W.  R.  D.g.  62.  The  defendants  are  not 
liable  for  money  had  and  received  to  the  use  of  the 
plaintiffs.  The  money  received  by  the  defendants 
was  the  money  of  the  Union  Bank.  That  bank 
cannot  debit  the  railway  company  with  the  amount, 
and  the  railway  company  are  still  liable  to  the 
plaintiffs:  Wills  v.  Wells,  8  Taunt  264;  Rogers  v. 
KeUy,  2  Gamp.  123.  Lastly  the  plaintiffi  are  too 
i  late  in  bringing  this  action,  for  the  defendants,  before 
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dae  in  respeot  of  the  said  premises  as  if  the  same  had 
been  actually  paid  to  such  owner  as  p&rt  of  such 
rent."  That  was  repealed  by  the  Act  of  1862,  and 
under  the  Act  of  1862,  by  section  64,  provision  is 
made  referring  to  the  provisions  of  the  eanier  statute, 
saying  that  certain  works,  matters,  and  things  are 
required  to  be  constructed,  made,  or  executed  on  the 
requisition  of  vestries  and  district  boards  by  the 
owners  or  oocapiers  of  the  premises  therein  referred  to 
— the  73rd  and  the  following  sections  being  the  sections 
in  the  earlier  Act  which  are  applicable  in  the  case 
of  constructing  drains — "  and  in  case  any  such  owner 
or  occupier  refuse  or  neglect  to  commence,  proceed 
with,  or  complete  the  same,  as  the  case  may  be,  the 
vestiy  or  district  board  are  authorised  to  perform 
and  execute  such  worka,  matters,  and  things,  and 
recover  the  costs  incurred  thereby  in  manner  therein 
provided."  It  is  enacted  that  in  case  of  any  such 
neglect  or  default  by  any  person  or  persons  to  comply 
with  the  order  of  any  vestry  or  district  board 
to  execute  any  works,  matters,  or  things  under  any 
of  the  said  provisions,  the  person  or  persons  so  offend- 
ing shall  forfeit  and  pay  to  the  vestry  certain  penalties 
therein  mentioned,  and  in  their  discretion  they  may 
either  execute  or  perform  any  such  works,  matters,  or 
things,  and  recover  the  costs  and  expenses  thereof 
from  ^e  owner  of  the  property,  as  aforesaid,  or  pro- 
ceed for  and  recover  the  said  penalty  or  penalties,  but 
nothiog  herein  contained  shall  render  any  person  or 
persons  liable  to  be  proceeded  against  for  the  penalty 
as  well  as  for  the  costs  and  expenses  of  the  work. 
The  argument  founded  upon  that,  as  I  understand  it, 
is  this,  that  up  to  this  point  the  effect  of  that  section 
is  not  to  render  an  occupier  liable  for  anything  more 
than  damages. 

Then  we  turn  to  section  96,  and  we  find  that  that 
provides  that*' the  217th,  218th,  and  219th  sections 
of  the  firstly  recited  Act  are  hereby  repealed,  and  in 
lieu  thereof  it  is  enacted :  *<  It  shall  be  lawful  for  any 
vestry  or  district  board,  at  their  discretion,  to  require 
the  payment  of  any  costs  or  expenses  which  the 
owner  of  any  premises  may  be  liable  to  pay  under 
the  said  recited  Act  or  this  Act,  either  from  the 
owner  or  from  any  person  who,  then,  or  at  any 
time  thereafter  occupies  such  premises,  and  such 
owner  or  occupier  shall  be  liable  to  pay  the  same, 
and  the  same  shall  be  recovered  in  manner  authorized 
by  the  recited  Act  and  this  Act ;  and  the  owner  shall 
allow  such  occupier  to  deduct  the  sums  of  money 
which  he  so  pays  out  of  the  rent  from  time  to  time 
becomiDff  due  in  respect  of  the  said  premises  as  if  the 
same  had  been  actually  paid  to  such  owner  as  part  of 
the  rent:  provided  always,  that  no  such  occupier 
shall  be  required  to  pay  any  further  sum  than  the 
amount  of  rent  for  tne  time  being  due  from  him.*' 
Then  follow  some  words  which  I  do  not  think  I  need 
read.  Then  there  is  the  following  proviso :  '*  Provided 
also  that  nothing  herein  contained  shall  be  taken  to 
affect  any  contract  made  or  to  be  made  between  any 
owner  and  occupier  of  any  house,  building,  or  other 
property,  whereof  it  is  or  may  be  agreed  that  the 
occupier  shall  pay  and  discharge  all  rates,  dues,  and 
sums  of  money  payable  in  respect  of  such  house, 
building,  or  other  property,  or  to  affect  any  contract 
whatsoever  between  landlord  and  tenant.*' 

Now  I  think  it  is  quite  impossible  to  read  that 
proviso  at  the  end  of  that  section  without  seeing  that 
tbe  Legislature  contemplated  that  there  might  be  a 
contract  making  the  tenant  liable  for  that  which  the 
landlord  was  primarily  and  ultimately  liable  under 
the  Act  and  it  uses  words — with  the  exception  of  the 
words  '*  dues  "  appearing  there  instead  of  the  word 
"  duties  " — almost  corresponding  with  the  words  used 
in  the  present  case  when  ref  errins  to  a  contract  which 
presumably  it  was  deemed  would  affect  that  primary 


liability  of  the  landlord.    Of  course  I  have  to  look  at 
the  exact  bargdin  that  was  made  between  the  parties. 

Now  I  am  sure  Mr.  Foa  will  not  consider  that  it  is 
from  any  disrespect  to  his  argument,  which  was  ex- 
tremely thorough,  that  I  do  not  go  through  the  cases 
that  have  been  dted  before  me.  In  the  first  place  it 
would  take  far  too  long,  and  in  the  second  place  I 
think  if  I  refer  to  two  or  three  of  them  that  will  be 
quite  sufficient.  There  were  two  leading  authorities, 
one  of  Thompson  v.  Lapworthy  16  W.  B.  312,  L.  B. 
3  0.  P.  149,  and  the  other  of  Tidswell  v.  Whitworth^ 
L.  E.  2  0.  P.  326.  In  Thompson  v.  Lap- 
worth  there  was  a  covenant  to  pay  and  dis- 
charge all  taxes,  rates,  duties,  and  assessments 
whatsoever  which  during  the  continuance  of  that 
demise  should  be  taxed,  assessed,  or  imposed  on 
the  tenant  or  landlord  of  the  premises  thereby 
demised  in  respeot  thereof  whether  parliainentary, 
parochial,  or  otherwise,  except  property  or  income- 
tax,  and  in  that  case  it  was  held  that  the  amount 
payable  under  the  Metropolis  Management  Acts  lor 
paving  was  a  duty  or  assessment  assessed  or  imposed 
upon  the  owner  in  respect  of  the  premises,  within  the 
covenant.  In  that  case  Tidawdl  v.  WhUworth  was 
expressly  referred  to  and  distinguished,  and  the 
learned  judge  whose  judgment  has  been  chiefly  re- 
ferred to  in  the  matter,  Wules,  J.,  expressly  refers  to 
it,  and  distinguishes  it  from  the  case  that  was  then 
before  the  court. 

I  have  been  asked  to  say  that  Tidswell  v.  WhituHtrth 
is  applicable  to  the  present  case,  and  that  Thompson 
V.  Lapworth  is  not,  and  I  have  been  asked  to  say  that 
Sweet  Y.  Seager,  6  W.  B.  560,  2  0.  B.  N.  8.  119,  is  also 
a  case  not  applicable  to  the  present  case.  Now  it  is 
observable  that  Sweet  v.  Seager,  though  the  words 
used  in  the  covenant  are  different  so  far  as  the  Acts  of 
Parliament  are  concerned,  is  substantially  the  same  as 
the  present  case,  and  I  find  that  Sweet  v.  Seager  is  a 
case  wMch  has  been  constantly  recognized  in  the  sub- 
sequent cases. 

Now  I  come  to  a  case  of  a  much  later  date — 
namely,  a  case  which  has  recently  been  before  the 
Divisional  Court  of  Brett  v.  Bogers,  45  W.  B.  334, 
[1897]  1  Q.  B.  525.  That  is  an  authority  binding 
upon  me,  and  it  is  a  case  in  which  the  learned  judges 
have  gone  carefully  through  the  cases  of  Thompson  ▼• 
Lapworth,  Tidswell  v.  Whitworth,  and  the  other  oases. 
There  the  covenant  was  "  to  pay  the  land  tax, 
sewers  rate,  and  all  other  taxes,  rates,  duties,  assess- 
ments, and  impositions,  parliamentary,  parochial,^  or 
otherwise,  which  now  are  or  shall  at  any  time  during 
this  demise  be  assessed  or  imposed  on  or  in  respect 
of  the  said  demised  premises."  I  think  I  am  right 
in  saying  Mr.  Foa  did  not  suggest  that  the  statatorj 
provisions  in  that  case  could  be  fairly  distinguished 
from  the  statutory  provisions  in  the  present.  ^Hie 
learned  judges  in  dealing  with  this  covenant  said, 
**We  think  that  the  obligation  imposed  upon  the 
landlord  to  take  up  the  defective  drain  and  lay  a 
new  one,  was  a  duty  imposed  on  her  in  respect  of 
the  demised  premises,  and  is  within  the  words  of  the 
covenant." 

I  cannot  distingiush  the  covenant  in  that  case 
from  the  covenant  in  the  present  case,  except  that 
the  word  "  payable  "  is  subsequently  used.  I  cannot 
think  there  is  any  real  distinction  to  be  drawn 
between  the  two  cases  because  the  words  are  "  nay 
and  discharge"  in  the  present  case,  and  the  word  is 
"  payable  "  subsequently  following  in  the  other  case. 
I  do  not  think  that  is  a  real  distinction.  I  think  that 
the  view  taken  by  the  learned  judges  was  that  it  was 
a  case  indistinguishable  from  Payne  v.  Burridg^^ 
12  M.  &  W.  727,  and  from  Sweet  v.  Seager^  in 
principle,  and  that  in  fact  the  tenant  had  by  his 
covenant   covenanted   to   indemnify    the    landlord 
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against  payments  whioh  the  landlord  would  otherwise 
miye  to  make  in  respect  of  duties — ^in  the  sense  of 
performable  duties  neglected  —  in  the  sense  of 
''duties"  being  payments  which  he  had  to  make. 

That  beinig  so,  evea  if  I  thought  this  coTenant  did 
not  apply  in  the  present  case,  I  do  not  see  that  I 
oould  £aw  any  fair  distinction  between  the  present 
case  and  the  case  of  Brettr.  Sogers,  and  that  I  should 
be  wiredrawing  if  I  were  to  Uj  and  draw  a  distinc- 
tion between  them  which  would  avail  the  tenant  in 
the  present  case. 

I  have  used  the  word  indemnity,  and  I  think  it  is 
only  right  to  refer  to  it  as  Mr.  Foa  has  laid  great 
stress  and  spoken  about  this  point.  He  says  that  we 
have  in  the  present  case  no  words  of  indemnity.  It 
appears  to  me  that  being  paid  dear  of  all  deductions 
and  that  beinff  followed  m^  a  covenant  by  the  tenant 
to  pay  and  disduurge  all  taxes,  rates,  duties,  and 
assessments  whatsoever  payable  for  or  in  respect  of 
the  premises,  with  these  very  large  words  it  is  in  fact 
a  covenant  amounting  to  a  covenant  to  indemnify  the 
landlord  against  such  of  the  payments  and  duties 
mentioned  as  would  otherwise  nave  fidlen  upon  the 
landlord.  It  is  not  merely  a  covenant  by  the  tenant 
to  pav  such  liabilities  as  the  law  casts  upon  himself. 
As  I  have  said  I  have  not  gone  throu^  all  the  cases, 
but  I  have  carefully  followed  Mr.  Foa's  argument 
founded  upon  them,  and  I  think  I  have  suffidently 
refenred  to  them  to  show  the  grounds  upon  whioh  I 
base  my  decision.  The  tenant  is  liable  to  pay  for  the 
works  done. 

From  this  decision  the  defendant  appealed. 

Ed^r  Foa^  for  the  apx>ellant.— The  word  «  duties  " 
in  tms  covenant,  being  controlled  by  the  expres- 
sion "payable  in  respect  of  the  premises,"  must 
mean  sums  of  money  due,  and  cannot  mean  acts 
to  be  performed,  and  is  therefore  not  a  word  of  in- 
demnity. Oases  of  this  kind  all  refer  to  those  pay- 
ments for  whidi  there  is  a  direct  liability  on  the 
tenant  (like  so-called  landlord*s  taxes),  and  not  to 
those  for  whidi  there  is  direct  liability  on  the  land- 
lord alone:  Tidsfvell  v.  Whitwcrth.  Here  there  is 
no  liability  on  the  tenant  to  mi^e  tiie  payment, 
for  section  85  of  the  Act  of  1855  is  controlled  by 
section  64  of  the  Act  of  1862;  and  section  96  of 
the  latter  Act  does  not  make  the  tenant  liable,  but 
only  provides  a  remedy  against  him  in  the  nature 
of  a  garnishee  order:  Allum  v.  Dickinson,  30  W.  R. 
930,  9  a  B.  D.  632.  In  order  to  make  the  covenant 
extend  to  those  payments  for  which  the  landlord 
alone  is  liable  there  must  be  dear  and  express  words 
to  that  e£Fect:  Bawlins  v.  BHggs,  27  W.  R.  138, 
3  C.  P.  D.  368  ;  Hill  v.  Edtoards,  Cab.  &  EU.  481. 
Moreoveg  in  this  case  the  statute  does  not  empower  ^e 
vestry  to  do  the  work  and  exact  payment  in  the  first 
instance,  but  onlv  entitles  them  to  exact  payment  on 
the  default  of  the  landlord  in  complying  with  the 
notioe.  It  is  therefore  not  a  payment  **  in  respect  of 
the  pieiniaes,"  but  in  the  nature  of  a  penalty :  Tids- 
wtU  ▼.  Whiiwiyrth. 

Levdtf  Q,0,,  and  Oaiey  were  not  called  upon. 

TdSBJJSY,  M.R.,  said :  If  anybody  could  persuade 
us  that  Byrne,  J.'s  judgment  was  wrong,  Mr. 
Foa  is  the  man  to  do  it,  for  he  has  drawn  our  attention 
to  the  anthorities  and  to  the  sections  of  the  Acts  of 
Parliamait  with  great  minuteness,  and  has  addressed 
to  Qs  aa  argument  whidi  is  extremely  ludd  and 
extremely  dear,  but  after  all  said  and  done  we  must 
come  back  to  the  doctrine  with  which  we  have  to 
deaL 

Now  here  is  a  lease  for  seven,  fourteen,  or  twenty- 
one  years  at  a  rent  of  £125,  and  the  lessee  of  course 
agrees  to  x>&y  that,  and  then  he  agrees  to  this :  he 
coTenaats  that  he  will  pay  and  di^arge  all  taxes, 


rates,  duties,  and  assessments  whatsoever  whioh  now 
are,  or  hereafter  may  become,  payable  for  or  in 
respect  of  the  said  premises  herepy  demised  or  any 
part  thereof  whether  parliamentary,  parochial,  or 
otherwise,  except  the  landlord's  property  tax.  I 
cannot  imagine  wider  words  than  those,  and  it  is  not 
language  which  we  always  find  in  the  same  form. 
We  have  not  got  the  word  "impositions,"  and  we 
have  not  got  one  or  two  others  wmch  are  found  in  the 
old  forms,  but  taking  the  language  whioh  is  found 
there,  "all  rates,  taxes,  duties,  and  assessments 
whatsoever  payable  for  or  in  respect  of  the  said 
premises  except  the  landlord's  property  tax,"  I  do 
not  see  very  well  how  it  is  possible  to  use  much  larger 
language. 

Now  the  facts  are  that  during  the  tenancy  the 
drains  of  the  premises  continued  in  bad  order  owing 
to  structural  defects,  and  not  owing  to  the  tenant's 
negligence  in  repairing,  and  then  notices  were  given 
on  the  2nd  and  12th  of  November  by  the  parish, 
stating  that  the  drains  were  in  bad  order,  and 
requiring  the  drains  to  be  reconstructed  according  to 
the  regulations  of  the  vestry,  and  then  it  was  done 
by  arrangement  between  the  landlord  and  the  tenant 
without  any  other  question  sxcept  as  to  the  expense, 
of  course,  and  now  comes  the  question  as  to  who  is  to 
bear  it. 

Now  the  power  of  the  vestzy  which  requires  the 
drains  to  be  put  in  order,  and  il  not,  to  do  it  them- 
sdves  and  recover  the  money  from  the  owner  or 
occupier,  is  conferred  by  section  85  of  the  Metropolitan 
Management  Act,  as  modified  by  the  Act  of  1862.  We 
are  asked  to  say  that  section  85  of  the  Act  of  1855  has 
been  repealed  by  section  64  of  the  Act  of  1862.  It  has 
no  doubt  been  modified,  but  I  cannot  say  it  has  been 
repealed.  Section  85  is  the  one  which  authorizes  the 
vestry  to  require  the  drains  which  are  out  of  order  to  be 
put  right  by  serving  notices  on  the  owner  and  occupier. 
Other  portions  of  it,  no  doubt,  are  modified,  but  when 
you  look  to  the  sections  of  the  Act  of  Parliament, 
which  I  am  not  going  to  read  in  detail,  it  is  impossible, 
I  think,  not  to  come  to  the  condusion  that  tliere  is  a 
duty  cast  by  those  Acts  of  Parliament  upon  the  owner 
or  occupier  (I  do  not  care  which  for  the  moment)  to 
put  the  drains  in  order  if  they  reodve  a  proper  notioe ; 
aod  there  is  also  a  duty  under  the  said  Acts  of  Parlia- 
ment to  compd  or  oblige  the  owner  or  occupier  of  them 
(I  do  not  say  whidi  at  this  moment)  to  pay  the 
expense.  I  agree  with  Mr.  Foa  in  his  very  able 
argument  that,  having  regard  to  the  language  here, 
**  will  pay  and  discharge  all  duties  payable," 
"  duties "  here  means  sums  payable  pursuant  to 
some  duty  imposed  by  an  Act  of  Parliament.  The 
sum  which  is  here  payable  appears  to  me  to  be  a  duty 

Sayable  in  the  sense  of  a  sum  payable  in  respect  of  a 
uty. 

But,  apart  from  that  altogether  he  wants  us  here 
to  put  in  the  words  "  payable  by  the  owner" ;  in  other 
words,  he  wants  us  to  say  that  the  only  sums  payable 
by  the  tenant  are  sums  pavaUe  in  respect  of  duties 
other  than  those  imposed  upon  him  peremptorily. 
That  is  his  whole  pomt.  Now,  does  me  language 
admit  of  that  P  If  you  look  at  the  language  aput 
from  the  authorities,  I  venture  to  say  it  does  not 
do  anything  of  the  sort  The  language  is  per- 
fectly genml;  it  does  not  sav  by  him,  it  does 
not  cut  down  the  word  ''payable";  it  is  <* become 
payable  for  or  in  respect  of  the  premises."  Then 
there  is  a  very  notable  exception,  "except  the 
landlord's  property  tax,"  whidi  does  throw  light 
upon  the  general  expression  so  far  as  it  goes.  It 
exdudes,  to  my  mind,  the  narrow  construction  which 
we  are  asked  l^  Mr.  Foa  to  put. 

Now,  in  his  despair  he  comes  to  the  cases, 
and  he  says  this  case  is  covered  by  the  dedsion 
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dne  in  respeot  of  the  said  premises  as  if  the  same  had 
been  actually  paid  to  suoh  owner  as  part  of  such 
rent.*'  That  was  repealed  by  the  Act  of  1862,  and 
under  the  Act  of  1862,  by^  section  64,  provision  is 
made  referring  to  the  provisions  of  the  earner  statute, 
saying  that  certain  works,  matters,  and  things  are 
required  to  be  constructed,  made,  or  executed  on  the 
requisition  of  vestries  and  district  boards  by  the 
owners  or  occupiers  of  the  premises  therein  refemd  to 
— the  73rd  and  the  following  sections  being  the  sections 
in  the  earlier  Act  which  are  applicable  in  the  case 
of  constructing  drains — "  and  in  case  any  such  owner 
or  occupier  refuse  or  neglect  to  commence,  proceed 
with,  or  complete  the  same,  as  the  case  may  be,  the 
vestiy  or  district  board  are  authorised  to  perform 
and  execute  such  works,  matters,  and  things,  and 
recover  the  costs  incurred  thereby  in  manner  therein 
provided."  It  is  enacted  that  in  case  of  any  such 
neglect  or  default  by  any  person  or  persons  to  comply 
with  the  order  of  any  vestry  or  district  board 
to  execute  any  works,  matters,  or  things  under  any 
of  the  said  provisions,  the  person  or  persons  so  offend- 
ing shall  forfeit  and  pay  to  the  vestry  certain  penalties 
therein  mentioned,  and  in  their  discretion  they  may 
eitiier  execute  or  perform  any  suoh  works,  matters,  or 
things,  and  recover  the  costs  and  expenses  thereof 
from  the  owner  of  the  property,  as  aforesaid,  or  pro- 
ceed for  and  recover  the  said  penalty  or  penalties,  but 
nothiog  herein  contained  shall  render  any  person  or 
persons  liable  to  be  proceeded  against  for  the  penalty 
as  well  as  for  the  costs  and  expenses  of  the  work. 
The  argument  founded  upon  that,  as  I  understand  it, 
is  this,  that  up  to  this  point  the  effect  of  that  section 
is  not  to  render  an  occupier  liable  for  anything  more 
than  damages. 

Then  we  turn  to  section  96,  and  we  find  that  that 
provides  that ''  the  217th,  218th,  and  219th  sections 
of  the  firstly  recited  Act  are  hereby  repealed,  and  in 
Ueu  thereof  it  is  enacted :  *'  It  shall  be  lawful  for  any 
vestry  or  district  board,  at  their  discretion,  to  require 
the  payment  of  any  costs  or  expenses  which  the 
owner  of  any  premises  may  be  liable  to  pay  under 
the  said  recited  Act  or  this  Act,  either  from  the 
owner  or  from  any  person  who,  then,  or  at  any 
time  thereafter  occupies  such  premises,  and  such 
owner  or  occupier  shall  be  liable  to  pay  the  same, 
and  the  same  shall  be  recovered  in  manner  authorized 
by  the  recited  Act  and  this  Act ;  and  the  owner  shall 
allow  such  occupier  to  deduct  the  sums  of  money 
which  he  so  pays  out  of  the  rent  from  time  to  time 
becomins  due  in  respect  of  the  said  premises  as  if  the 
same  bad  been  actually  paid  to  such  owner  as  part  of 
the  rent:  provided  always,  that  no  such  occupier 
shall  be  required  to  pay  any  further  sum  than  the 
amount  of  rent  for  Uie  time  being  due  from  him." 
Then  follow  some  words  whidi  I  do  not  think  I  need 
read.  Then  there  is  the  following  proviso :  ''Provided 
also  that  nothing  herein  contained  shall  be  taken  to 
affect  any  contract  made  or  to  be  made  between  any 
owner  and  occupier  of  any  house,  building,  or  other 
property,  whereof  it  is  or  may  be  agreed  that  the 
occupier  shall  pay  and  discharge  all  rates,  dues,  and 
sums  of  money  payable  in  respect  of  such  house, 
building,  or  other  property,  or  to  affect  any  contract 
whatsoever  between  landlord  and  tenant." 

Now  I  think  it  is  quite  impossible  to  read  that 
proviso  at  the  end  of  that  section  without  seeing  that 
tiie  Legislature  contemplated  that  there  might  be  a 
contract  making  the  tenant  liable  for  that  which  the 
landlord  was  primarily  and  ultimately  liable  under 
the  Act  and  it  uses  words — with  the  exception  of  Uie 
words  ''dues"  appearing  there  instead  of  the  word 
"  duties  " — almost  corresponding  with  the  words  used 
in  the  present  case  when  referring  to  a  contract  which 
presumably  it  was  deemed  would  affect  that  primary 


liability  of  the  landlord.    Of  course  I  have  to  look  at 
the  exact  barg<un  that  was  made  between  the  parties. 

Now  I  am  sure  Mr.  Foa  will  not  consider  that  it  is 
from  any  disrespect  to  his  argument,  which  was  ex- 
tremely thorough,  that  I  do  not  go  through  the  cases 
that  have  been  dted  before  me.  In  the  first  place  it 
would  take  far  too  long,  and  in  the  second  place  I 
think  if  I  refer  to  two  or  three  of  them  that  will  be 
quite  sufficient.  There  were  two  leading  authorities, 
one  of  Thompson  v.  Lapuforth,  16  W.  B.  312,  L.  B. 
3  C.  P.  149,  and  the  other  of  Tidevjdl  v.  Whitworth, 
L.  E.  2  C.  P.  326.  In  Thompson  v.  Lap- 
worth  there  was  a  covenant  to  pay  and  dis- 
charge all  taxes,  rates,  duties,  and  assessments 
whatsoever  which  during  the  continuance  of  that 
demise  should  be  taxed^  assessed,  or  imposed  on 
the  tenant  or  landlord  of  the  premises  thereby 
demised  in  respect  thereof  whether  parliainentary, 
parochial,  or  otherwise,  except  property  or  income- 
tax,  and  in  that  case  it  was  held  that  the  amount 
payable  under  f^e  Metropolis  Management  Acts  for 
paving  was  a  duty  or  assessment  assessed  or  imposed 
upon  the  owner  in  respect  of  the  premises,  within  the 
covenant.  In  that  case  Tidawetl  v.  Whitworth  was 
expressly  referred  to  and  distinguished,  and  the 
learned  judge  whose  judgment  has  been  chiefly  re- 
ferred to  in  the  matter,  Wules,  J.,  expressly  refers  to 
it,  and  distinguishes  it  from  the  case  that  was  then 
before  the  court. 

I  have  been  asked  to  say  that  TtdsweU  v.  Whiiworth 
is  applicable  to  the  present  case,  and  that  Thompson 
V.  Lapworth  is  not,  and  I  have  been  asked  to  say  that 
Sweety.  Seager,  5  W.  E.  660.  2  0.  B.  N.  S.  119,  is  also 
a  case  not  applicable  to  the  present  case.  Now  it  is 
observable  that  Sweet  y.  Seager,  though  the  words 
used  in  the  covenant  are  different  so  far  as  the  Acts  of 
Parliament  are  concerned,  is  substantially  the  same  as 
the  present  case,  and  I  find  that  Sweet  v.  Seaaer  ia  a 
case  which  has  been  constantly  reoogmzed  in  the  sab- 
sequent  cases. 

Now  I  come  to  a  case  of  a  much  later  date — 
namely,  a  case  which  has  recently  been  before  the 
Divisional  Court  of  BreU  v.  Bogers,  46  W.  B.  334, 
[1897]  1  Q.  B.  625.  That  is  an  authority  binding 
upon  me,  and  it  is  a  case  in  which  the  learned  judges 
have  gone  carefully  through  the  cases  of  Thompson  ▼• 
Lapworth,  Ttdswellv.  Whitworth,  and  the  other  oases. 
There  the  covenant  was  "  to  pay  the  land  tax, 
sewers  rate,  and  all  other  taxes,  rates,  duties,  assess- 
ments, and  impositions,  parliamentary,  parochial,  or 
otherwise,  which  now  are  or  shall  at  any  time  during 
this  demise  be  assessed  or  imposed  on  or  in  respeot 
of  the  said  demised  premises."  I  think  I  am  right 
in  saying  Mr.  Foa  did  not  suggest  that  the  statutory 
provisions  in  that  case  could  be  fairly  distinguishea 
from  the  statutory  provisions  in  the  present.  The 
learned  judges  in  dealing  with  this  covenant  said, 
"We  think  that  the  obligation  imposed  upon  the 
landlord  to  take  up  the  defective  drain  and  lay  a 
new  one,  was  a  duty  imposed  on  her  in  respect  of 
the  demised  premises,  and  is  within  the  words  of  the 
covenant." 

I  cannot  disting^ush  the  covenant  in  that  case 
from  the  covenant  in  the  present  case,  except  that 
the  word  "  pa^ble  "  is  subsequently  used.  I  cannot 
think   there  is  any  real  distinction   to   be  drawn 


between  the  two  cases  because  the  words  are  •'P*y 
and  discharge"  in  the  present  case,  and  the  word  is 
'  payable  "  subsequently  following  in  the  other  < 


Ido  not  think  that  isa  real  distinotion.  I  think  that 
the  view  taken  by  the  learned  judges  was  that  it  was 
a  case  indistinguishable  from  Payne  y.  Burrtdge^ 
12  M.  &  W.  727,  and  from  Sweet  v.  Seager^  in 
principle,  and  that  in  fact  the  tenant  had  bv  his 
covenant   covenanted  to  indemnify    the    landlord 
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againit  payments  whkh  the  landlord  would  otherwise 
haye  to  make  in  respeot  of  dnties— in  the  sense  of 
perf ormable  duties  neglected  —  in  the  sense  of 
"duties"  being  payments  whidi  he  had  to  make. 

That  being  so,  even  if  I  thought  this  ooyenant  did 
not  apply  in  the  present  case,  I  do  not  see  that  I 
oould  draw  any  fair  distinction  between  the  present 
case  and  the  case  of  Brett  t.  Bogerst  and  that  I  should 
be  wiredrawing  if  I  were  to  trv  and  draw  a  distinc- 
tion between  them  which  would  avail  the  tenant  in 
the  TOOBont  case. 

I  nave  used  the  word  indemnity,  and  I  think  it  is 
only  right  to  refer  to  it  as  Mr.  Foa  has  laid  great 
stzesB  and  spoken  about  this  point.  He  says  that  we 
have  in  the  present  case  no  wcxrds  of  indemnity.  It 
appears  to  me  that  bemg  paid  dear  of  all  deduotioDS 
and  that  being  followed  l^  a  covenant  by  the  tenant 
to  pay  and  discharge  all  taxes,  rates,  duties,  and 
■ssoosments  whatsoever  payable  for  or  in  respect  of 
the  premises,  with  these  very  large  words  it  is  in  fact 
a  covenant  amounting  to  a  covenant  to  indemnify  the 
landlord  against  such  of  the  payments  and  duties 
mentioned  as  would  otherwise  nave  fellen  upon  the 
landlord.  It  is  not  merely  a  covenant  by  the  tenant 
to  pav  such  liabilities  as  the  law  casts  upon  himself. 
As  I  nave  said  I  have  not  gone  throu^  cJl  the  cases, 
but  I  have  carefully  followed  Mr.  Foa's  argument 
founded  upon  them,  and  I  think  I  have  sufficiently 
refeired  to  them  to  show  the  grounds  upon  which  I 
base  my  decision.  The  tenant  is  liable  to  pay  for  the 
works  done. 

From  this  decision  the  defendant  appealed. 

Edgar  Foa,  for  the  api)ellant.— The  word  **  duties  " 
in  this  covenant,  being  controlled  by  the  expres- 
sion "payable  in  les^dct  of  the  premises,"  must 
mean  sums  of  money  due,  and  cannot  mean  acts 
to  be  performed,  and  is  therefore  not  a  word  of  in- 
demnity. Gases  of  this  kind  all  refer  to  those  pay- 
ments for  which  there  is  a  direct  liaUlity  on  the 
tenant  (like  so-called  landlord's  taxes),  and  not  to 
those  for  which  there  is  direct  liability  on  the  land- 
lord alone:  Tidswdl  V.  WhitwoHh.  Here  there  is 
no  liability  on  the  tenant  to  make  the  payment, 
for  section  85  of  the  Act  of  1855  is  controlled  by 
section  64  of  the  Act  of  1862;  and  section  96  of 
the  latter  Act  does  not  make  the  tenant  liable,  but 
only  provides  a  remedy  against  him  in  the  nature 
of  a  garnishee  order:  AUum  v.  Dickinson^  30  W.  R. 
930,  9  a  B.  D.  632.  In  order  to  make  the  covenant 
extend  to  those  payments  for  which  the  landlord 
alone  is  liable  there  must  be  dear  and  express  words 
to  that  eflfect:  Bawlina  v.  Briggs,  27  W.  B.  138, 
3  C.  P.  D.  368  ;  ffm  v.  Edtoards,  Cab.  &  EU.  481. 
Moreover  in  this  case  the  statute  does  not  empower  the 
vestry  to  do  the  work  and  exact  payment  in  the  first 
instance,  but  only  entitles  them  to  exact  payment  on 
the  default  of  the  landlord  in  complying  with  the 
notioe.  It  is  therefore  not  a  payment  "  in  respect  of 
the  premises,"  but  in  the  nature  of  a  penalty :  Tide- 
weU  V.  WhUiuforth. 

LetfeUt  Q,0,,  and  Oatey  were  not  called  upon. 

LnrDLST,  M.B.,  said :  If  anybody  could  persuade 
us  that  Byrne,  J.'s  judgment  was  wrong,  Mr. 
Foa  is  the  man  to  do  it,  for  he  has  drawn  oar  attention 
to  the  authorities  and  to  the  sections  of  the  Acts  of 
Parliament  with  great  minuteness,  and  has  addressed 
to  ns  an  argument  whidi  is  extremely  ludd  and 
extremdy  dear,  but  after  all  said  and  done  we  must 
come  back  to  the  doctrine  with  which  we  have  to 
deaL 

Now  here  is  a  lease  for  seven,  fourteen,  or  twenty- 
one  years  at  a  rent  of  £125,  and  the  lessee  of  course 
agrees  to  pay  that,  and  then  he  agrees  to  this :  he 
corenants  that  he  will  pay  and  di^arge  all  taxes. 


rates,  duties,  and  assessments  whatsoever  which  now 
are,  or  hereafter  may  become,  payable  for  or  in 
respect  of  the  said  premises  herepy  demised  or  any 
part  thereof  whether  parliamentary,  parochial,  or 
otherwise,  except  the  landlord's  property  tax.  I 
cannot  imagine  wider  words  than  those,  and  it  is  not 
language  which  we  always  find  in  the  same  form. 
We  have  not  got  the  word  "impositions,"  and  we 
have  not  got  one  or  two  others  wmoh  are  found  in  the 
old  forms,  but  taking  the  language  which  is  found 
there,  "all  rates,  taxes,  duties,  and  assessments 
whatsoever  payable  for  or  in  respect  of  the  said 
premises  except  the  landlord's  property  tax,"  I  do 
not  see  very  well  how  it  is  possible  to  use  much  larger 
language. 

ifow  the  facts  are  that  during  the  tenancy  the 
drains  of  the  premises  continued  in  bad  order  owing 
to  structural  defects,  and  not  owing  to  the  tenant's 
negligence  in  repairing,  and  then  notices  were  given 
on  the  2nd  and  12th  of  November  by  the  parish, 
stating  that  the  drains  were  in  bad  order,  and 
requiring  the  drains  to  be  reconstructed  according  to 
the  regulations  of  the  vestry,  and  then  it  was  £)ne 
by  arrangement  between  the  landlord  and  the  tenant 
without  any  other  question  except  as  to  the  expense, 
of  course,  and  now  comes  the  question  as  to  who  is  to 
bear  it. 

Now  the  power  of  the  vestry  which  requires  the 
drains  to  be  put  in  order,  and  u  not,  to  do  it  them- 
sdves  and  recover  the  money  from  the  owner  or 
occupier,  is  conferred  by  section  85  of  the  Metropolitan 
Manaffement  Act,  as  modified  by  the  Act  of  1862.  We 
are  aued  to  say  that  section  85  of  the  Act  of  1855  has 
been  repealed  by  section  64  of  the  Act  of  1862.  It  has 
no  doubt  been  modified,  but  I  cannot  say  it  has  been 
repealed.  Section  85  is  the  one  which  authorizes  the 
vestry  to  require  the  drains  which  are  out  of  order  to  be 
put  right  by  serving  notices  on  the  owner  and  occupier. 
Other  portions  of  it,  no  doubt,  are  modified,  but  when 
you  look  to  the  sections  of  the  Act  of  Parliament, 
whidi  I  am  not  going  to  read  in  detail,  it  is  impossible, 
I  think,  not  to  come  to  the  condusion  that  there  is  a 
duty  cast  by  those  Acts  of  Parliament  upon  the  owner 
or  occupier  (I  do  not  care  which  for  the  moment)  to 
put  the  drains  in  order  if  they  reodve  a  proper  notice ; 
aod  there  is  also  a  duty  under  the  said  Acts  of  ParUa- 
mezit  to  compd  or  oblige  the  owner  or  occupier  of  them 
(I  do  not  say  which  at  this  moment^  to  pay  the 
expense.  I  agree  with  Mr.  Foa  in  his  very  able 
argument  that,  having  regard  to  the  language  here, 
**  will  pay  and  discharge  all  duties  payable," 
''duties"  here  means  sums  payable  pursuant  to 
some  duty  imposed  by  an  Act  of  Parliament.  The 
sum  which  is  here  payable  appears  to  me  to  be  a  duty 

Sayable  in  the  sense  of  a  sum  payable  in  respect  of  a 
uty. 

But,  apart  from  that  altogether  he  wants  us  here 
to  put  in  the  words  "  payable  by  the  owner" ;  in  other 
words,  he  wants  us  to  say  that  the  only  simis  payable 
by  the  tenant  are  sums  pavable  in  respect  of  duties 
other  than  those  imposed  upon  him  peremptorily. 
That  is  his  whole  pomt.  Now,  does  uie  language 
admit  of  that  P  If  you  look  at  the  language  api^ 
from  the  authorities,  I  venture  to  say  it  does  not 
do  anything  of  the  sort.  The  language  is  per- 
fectly general;  it  does  not  sav  by  him,  it  does 
not  out  down  the  word  << payable";  it  is  ** become 
payable  for  or  in  respeot  of  the  premises."  Then 
there  is  a  very  notable  exception,  "except  the 
landlord's  property  tax,"  whicti  does  throw  light 
upon  the  general  expression  so  far  as  it  goes.  It 
exdudes,  to  my  mind,  the  narrow  construction  which 
we  are  asked  l^  Mr.  Foa  to  put. 

Now,  in  hu  despair  he  comes  to  the  cases, 
acd  he  says  this  case  is  covered   by  the  decision 
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in  Tidswdl  v.  Wkihoorth^  to  which  he  has  re- 
ferred at  oondderable  length.  I  am  bound  to  say 
that  the  language  here,  if  not  wider  than  the 
language  in  that  'ease,  would  oause  considerable 
difficulty.  The  language  here  is  wider,  and  if  we  look 
at  the  cases  decided  since  Tidswell  y.  Whilworth  we 
cannot  help  seeing  that  in  this  case  there  is  language 
to  make  it  wider  and  to  take  it  out  of  Tidswell  y.  Whit" 
tootih.  It  seems  to  me,  haying  regard  to  this  language, 
we  should  not  only  be  introducing  difficulty  in  Uie 
cases  cited  by  Mr.  Foa  if  we  did  not  take  that  yiew, 
but  we  should  also  be  introducing  confusion  if  we 
did  not  do  it.  In  eyery  case  where  the  word 
'*  duties  "has  been  introduced,  the  construction  has 
been  against  the  tenant  and  in  fayour  of  the  land- 
lord. Mr.  Foa  is  justified  in  saying  that  in  almost 
all  of  these  cases  where  the  word  *'  duties  "  is  found, 
there  is  a  money  payment  imposed  upon  the  landlord 
or  something  of  that  kind.  Well,  if  you  look  at  the 
dedsions— e^>eoially  BreU  y.  Rogers,  which  he  asked 
us  to  oyerruie,  but  which,  I  think,  is  quite  right — 
you  will  see  that  in  the  coyenants  the  word 
'*  duty "  is  inserted.  I  think  Byrne,  J.,  is  quite 
right,  and  we  should  be  splitting  hairs  and  splittinff 
straws,  which  we  had  better  not  do,  if  we  difCered 
from  him ;  we  should  do  a  great  deal  more  mischief 
than  we  should  do  good,  and  I  think,  therefore,  this 
appeal  should  be  diraiissed. 

Jeitne,  p. — I  am  of  the  same  opinion.  The  learned 
judge  put  his  main  decision  on  the  case  of  BrtU 
y.  Bogers,  Mr.  Foa  yery  fairly  in  his  argument 
challenged  that  case  and  said  it  was  wrong,  and  I  do 
not  thmk  he  could  haye  taken  any  other  course.  It 
appears  to  me  in  the  case  of  BreU  y.  Rogers  the 
yery  ground  was  trayersed  which  he  has  sought  to 
txayerse  in  this  case.  In  the  case  of  Brett  y.  Rogers 
the  case  of  Tidswdl  y.  Whitworih  was  referred  to, 
and  the  peculiarity  of  that  case  was  pointed  out 
and  the  answer  giyen ;  and  I  think  the  true  answer 
was,  that  if  the  coyenant  in  that  case  contained 
the  word  <<  duties,"  it  is  quite  inconsistent  with  the 
reasoning  of  the  judgment.  That  appears  to  me  to 
sum  the  whole  matter  up ;  and  in  t^is  case  it  seems  to 
me  they  haye  deliberately  and  of  set  purpose  enlarged 
the  coyenant,  such  as  it  was,  in  the  case  of  Tidswell 
y.  Whitworth,  for  the  express  purpose  of  ayoiding  the 
ratio  decidendi  in  that  case.  The  moment  you  come 
to  that  pdnt  of  view,  and  look  at  the  word  "  duties  " 
as  enlarging  that  coyenant,  as  the  Master  of  the  Bolls 
has  pointed  out,  and  as  including  sums  payable  in 
respect  of  duty,  it  appears  to  me  that  those  who  drew 
the  coyenant  showed  that  they  knew  what  they  were 
about  in  ayoiding  the  decision  of  Tidswell  y.  Whitworth, 
and  that  the  case  of  Brett  y.  Rogers  was  rightly 
decided;  and  I  think,  in  those  circumstances,  the 
judgment  of  the  learned  judge  below  was  quite  right, 
and  should  be  affirmed,  and  the  appeal  dismissed. 

BoMSB,  L.J. — ^The  coyenant  in  this  case  is  peculiarly 
worded.  The  numerous  cases  founded  on  cases  of 
this  class  are  not  easily  reconciled,  and  giye  rise  to 
fine  distinctions.  In  the  state  of  the  facts,  I  feel 
myself  at  liberty  to  construe  this  coyenant  in  accord- 
ance with  what  appears  to  me  its  true  meaning.  I 
think  that  this  coyenant  is  not  limited  to  taxes,  rates, 
duties,  and  assessments  payable  by  the  tenant  in 
respect  of  the  premises,  but  is  general,  and  means 
taxes,  rates,  duties,  and  assessments  payable  by  either 
landlord  or  tenant  in  respect  of  the  premises;  and, 
further,  I  think  that  in  this  coyenant  the  word  *<  duty  " 
coyers  the  sums  that  are  payable  in  this  case,  and 
for  these  reasons  I  agree  in  thinking  that  Byrne,  J.'s, 
decision  was  right,  and  ought  to  be  affirmed. 

Appeal  dismissed, 

"Solioitors,  Bundle  &  Ilohrow;  Farlow  &  Fuller* 


From  Q.  B.  Diy.  ) 

(lindley,  M.B.,  Jeune,  P.,  [  Noy.  22. 

and  Bomer,  L.J.)         j 

Attobney-Gbnxsal  v.  Cli&kson.  (o.) 

Inland  revenue  —  Settlement  estate  duty  —  Contingent 
seUlement— Finance  Act,  1894  (57  A  58  Vict.  c.  30). 
«.  5  (1)  {K)'-8Med  Land  Ad,  1882  (45  <fc  46  Vid, 
c.  38),  «.  2  {l)— Finance  Ad,  1898  (61  <fc  62  Vict,  c 
10), «.  14. 

The  construction  put  on  sedion  5  (1)  of  the  Finance 
Ad,  1894,  in  Attorney-General  v.  Fairley,  45  W.  R. 
589,  [1897]  1  Q.  B.  698— viz.,  that  a  contingent  settU- 
ment  of  property  is  a  settlement  fvithin  the  meaning  of 
the  sedion — has  been  adopted  by  the  Legislature  in  section 
14  of  the  Finance  Ad,  1898,  and  unU  not  now  he  ques- 
tioned  by  the  courts. 

This  was  an  appeal  against  a  decision  of  Wills  and 
Bruce,  JJ.,  sitting  as  a  Diyisional  Court. 

Tbe  question  inyolyed  was  whether  property 
contingently  settled  is  liable  to  estate  duty  under 
section  5  (1)  of  the  Finance  Act,  1894. 

The  facts  were  as  follows :  The  testator,  the  late 
Mr.  Peter  Robinson,  died  in  1895.  By  his  will  he 
bequeathed  £30,000  to  each  of  three  of  his  sons  <*  to 
be  paid  to  tiiem  respectiyely  if  and  when  they 
respectiyely  shall  attain  the  age  of  twenty-five  years," 
with  interest  in  the  meantime.  In  case  either  of  the 
sons  should  die  under  twenty-fiye  l^^ving  issue,  his 
legacy  was  to  be  hdd  in  trust  for  his  ohiMren.  But 
in  case  either  of  the  sons  should  die  under  twenty-fiye 
witiiout  leaving  issue  his  legacy  waa  to  fall  into  the 
testator's  residuary  personal  estate.  And  the  testator 
gaye  the  residue  of  his  estate  on  trust  for  such  of  his 
seven  otiier  children — ^four  of  whom  were  daughters 
and  three  sons — "as,  being  male,  attain  the  age  of 
twenty-fiye  years,  or,  being  female,  attain  that  age  or 
marry,  in  equal  shares  as  tenants  in  coomion."  The 
share  of  any  of  the  children  who  was  a  daughter  was 
not  to  yeet  absolutely  in  her,  but  was  to  be  retained  by 
his  trustees  upon  the  usual  trusts  of  a  marriage  settle- 
ment for  the  benefit  of  the  daughter,  her  husband, 
and  children.  In  case  any  of  the  daughters  should 
die  in  the  testator's  Hfetime  leaving  issue  living  at  his 
death,  the  share  thereinbefore  directed  to  be  held  upon 
trusts  for  her  and  her  issue,  and  the  income  thereof, 
was  to  be  held  upon  the  same  trusts  as  if  the  daughtsr 
had  died  immediately  after  the  testator.  If  any  of 
the  three  sons  should  die  in  the  testator's  lifetime 
leaving  a  child  or  children  living  at  the  testator's  death, 
the  share  thereinbefore  bequeathed  in  trust  for  him, 
and  the  income  thereof,  was  to  be  held  in  trust  for  his 
children  or  child  who,  bein^  sons  or  a  son,  should 
attain  twenty-one,  or,  being  daughters  or  a  daughter, 
should  attain  that  age  or  marry,  and  if  more  than 
one  in  equal  shares,  and  if  there  should  be  no  such 
child  to  go  by  way  of  addition  to  the  share  or  shares 
of  the  others  or  other  of  the  testator's  children.  Two 
of  the  three  first-mentioned  sons  attained  twenty-flve 
before  the  death  of  the  testator ;  the  third  attained 
twenty-five  in  August,  1897.  One  of  the  aeyen 
seconoly-mentioned  children  died  before  the  teatfctor 
and  under  twenty-fiye.  The  other  six  were  living  at 
the  time  of  the  testator's  death,  and  were  all  un- 
married. One  of  the  daughters  had  since  manied, 
but  all  the  six  were  still  under  twenty-five. 

In  these  circumstances,  the  Commissioners  of  Inland 
Reyenue  claimed  the  payment  of  settlement  estate 
duty  on  the  whole  of  the  residue  of  the  testator's 
estate,  including  the  sum  of  £30,000  oontingositly 
bequeathed  to  tne  son  who  attained  twenty-five  in 

(a.)  Beported  by  J.  I.  STiRLlNa,  Esq.,  Barrister* 
at-Law. 
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Aiwut,  1897.  The  appellants,  who  were  trustees 
and  executors  of  the  will,  ooDtended  that  nO  such 
duty  was  payable. 

By  the  Finance  Act,  1894,  s.  5,  sub-section  1, 
"  Where  property  in  respect  of  which  estate  duty 
is  leviable  is  settled  by  the  will  of  the  deceased, 
or,  having  been  settled  by  some  other  dis- 
position, passes  under  that  disposition  on  the 
death  of  the  deceased  to  some  person  not  competent 
to  disx>ose  of  the  property,  (a)  a  further  estate 
duty  (called  settlement  estate  duty)  on  the  prin- 
cipal value  of  the  settled  property  shall  be  levied 
at  the  rate  hereinafter  specified,  except  where  the 
only  Ufe  interest  in  the  property  after  the  death 
of  the  deceased  is  that  of  a  wife  or  husband  of 
the  deceased."  By  section  22,  sub-section  1.  "  {h)  The 
expression  'settled  property'  means  property  com- 
prised in  a  settlement,  (f )  The  expression  *  settlement ' 
means  any  instrument,  whether  relating  to  real  pro- 
perty or  personal  property,  which  is  a  settlement 
witkuln  the  meaning  of  section  2  of  the  Settled  Land 
Act,  1882,  or  if  it  related  to  real  property  would  be 
a  settlement  within  the  meaning  of  that  section." 
By  the  Settled  Land  Act,  1882,  s.  2,  <*  Any  deed,  will, 
•  .  •  or  other  instrument  .  •  •  under  or  by 
virtue  of  which  instrument  .  .  .  any  land,  or 
any  estate  or  interest  in  land,  stands  for  the  time 
being  limited  to  or  in  trust  for  any  persons  by  way 
of  saooession,  creates  or  is  for  purposes  of  this  Act  a 
settlement,  aud  is  in  this  Act  referred  to  as  a  settle- 
ment.*' (4)  *'The  determination  of  the  question 
whether  land  is  settled  land  for  purposes  of  this  Act 
or  not  is  governed  by  the  state  of  facts  and  the 
limitations  of  the  settlement  at  the  time  of  the  setUe- 
ment  taking  effect."  By  the  Finance  Act,  1898,  s.  14, 
*'  Where,  in  the  case  of  a  death  occurring  after  the 
commencement  of  this  Act,  settlement  estete  duty  is 
paid  in  respect  of  any  property  contingently  settled, 
and  it  is  thereafter  shown  that  the  contingency  has 
not  arisen,  and  cannot  arise,  the  said  duty  paid  in 
respect  of  such  property  shall  be  repaid." 

The  Divisions  Court,  following  the  decision    in 
Attomey^Chnend  v.  Fairlw,  held  that  the  claim  for 
estate  duty  was  well  founded. 
The  defendants  appealed. 

HcUdane,  Q.C,  and  Danckwerts,  for  the  appellauts, 
argued  that  to  constitute  a  settlement  within  the 
meaning  of  the  Act  the  property  must  be  settled  on 
persons  "  by  way  of  succession." 

They  referred  to  AUomey-General  v.  FairUy,  45 
W.  B.  589,  [1897]  1  Q.  B.  698 ;  In  re  Focock's  Contract, 
44  W.  B,  247,  [1896]  1  Ch.  302 ;  In  re  Morgan,  31 
W.  K.  948,  24  Ob.  D.  114;  In  re  Burdin's  mil,  28 
li.  J.  Gh.  840,  8  W.  B.  Gb.  Dig.  35 ;  In  re  Gotdwin'a 
8eUled  Estates,  10  W.  B.  612,  3  Giff.  620;  In  re 
Shepheard'a  Settled  Estate,  L.  B.  8  £q.  571,  18  W.  B. 
Ch.  Dig  122;  ColUtt  v.  ColleU,  14  W.  B.  446,  L.  B. 
2  Bq.  203;  Attorney-General'  v.  Owen,  [1899]  2 
Q.  B.  253,  47  W.  B.  Dig.  73 ;  In  re  Mundy  and 
Roper*9  Contract,  47  W.  B.  226,  [1899]  1  Ch.  275, 
Earl    Cowley  v.    Inland  Revenue  CommUaionere,   47 


Cli.  914. 


Sir  IL  B.  FinLay,  S.O.  {Vaughan  Hawkins  with 
him). — It  is  impossible  to  argue  that  estate  duty 
womd  not  have  been  payable  if  this  death  had  taken 
place  since  the  Finance  Act,  1898.  The  Legislature 
has  in  section  14  of  that  Act  adopted  the  construction 

f»at  on  the  Act  of  1894  in  Attomey^Generai  v.  Fairley, 
£Le  was  stopped  by  the  court] 

IjZHDLSY,  M.B.— -The  question  we  have  to  decide 
Sa  one  of  some  difiiculty,  but  I  am  bound  to  say  that 


I  think  the  argument  for  the  appellants,  ingenions  as 
it  is,  is  not  conclusive,  and  it  is  not  really  open  to  us 
to  accede  to  it.  The  real  question,  and  the  only 
question  we  have  to  consider  (although  it  involves  an 
investigation  into  other  matters)  is  this :  Whether  the 
property  in  respect  of  which  estate  duty  is  claimed— 
that  is,  the  residuary  estate  of  Mr.  Peter  Bobinson, 
who  died  in  October,  1895  -is  settled  by  his  will  ?  That 
is  what  we  have  got  to  consider  and  to  determine.  If 
it  is,  then  by  section  1  "  a  further  estate  duty  "  (that 
is,  in  addition  to  the  estate  duty)  "  called  settlement 
estate  duty  on  the  principal  value  of  the  settled 
prqwrty  "  (that  is,  the  property  settled  by  his  will,  if 
any,  of  course)  «  shall  be  levied  at  the  rate  hereinafter 
specified,  except  where,"  and  so  on. 

Now  if  we  look  at  the  will  I  cannot  possibly  say 
that  in  ordinary  cooveyancer's  language  this  residuary 
estate  is  not  *<  settled."  The  will  has  been  read 
so  often  I  will  not  take  up  time  by  going  through  it 
again,  but  it  strikes  me  that  in  ordinary  language 
the  residuary  estate  certainly  is  settled.  But  then  it 
is  argued  very  forcibly  that  we  must  look  and  see 
whether  it  was  settled  on  any  persons  in  succession 
when  the  will  came  into  operation — ^that  is,  on  the 
testator's  death.  That  is  got  at  by  turning  to 
section  22  of  the  same  Finance  Act,  and  to  the 
Settled  Land  Act,  1882,  which  contains  the  definition 
of  "  settlement "  and  of  *'  settled  land." 

Well,  now,  having  listened  to  that  argument  I  will 
concede  that  it  raises  a  very  nice  question,  whether 
this  property  can  be  regarded  as  governed  by  that 
4th  ^ause  (which  I  am  not  at  all  convinced  about) 
and  whether  it  can  be  regarded  as  settled  in  suc- 
cession. 

Now  it  stands  in  this  way.  The  Divisional  Court 
has  decided  in  Attorney  -  General  v.  Fairley,  that 
upon  l^e  true  construction  of  section  5,  having 
regard  to  section  22  and  to  section  2  of  the  Settled 
Land  Act,  settlement  estate  duty  is  payable  on 
property  settled  in  the  same  manner  as  this, 
and  we  are  asked  to  overrule  that  decision.  Very 
welL  On  looking  at  it  I  not  convinced  that  the  appel- 
lants would  have  succeeded  in  inducing  us  to  overrule 
it,  even  if  we  had  not  that  subsequent  Act  of  Parlia- 
ment which  I  will  refer  to  presently.  I  will  concede 
that  it  is  an  exceedingly  nice  point,  and  by  no  means 
free  from  difficulty,  out  as  we  have  not  heard  the 
other  side  upon  it  I  will  say  no  more.  But  admit- 
ting this  difficulty,  it  appears  to  me  that  section  14  of 
the  Act  of  Parliament  passed  in  1898  concludes  the 
question.  It  is  very  true  that  the  Act  of  1898  does 
not  apply  to  this  particular  case,  because  Mr.  Peter 
Bobinson  ^ed  in  1895  and  the  Act  applies  to  deaths 
occurring  after  the  commencement  of  the  Act* 
But  the  section,  as  it  seems  to  me,  recognizes  the  con- 
struction which  has  been  put  by  the  courts  upon  the 
Finance  Act  of  1894  and  makes  the  contention  of  the 
appellants  quite  untenable. 

Section  14  says :  "  Where  in  the  case  of  a  death 
occurring  after  the  commencement  of  this  Act  settled 
estate  duty  is  paid  in  respect  of.  any  property 
contingMitly  settled,  and  it  is  thereafter  shown  that 
the  contingency  has  not  arisen  and  cannot  arise,  the 
said  duty  paid  in  respect  of  such  property  shall  be 
repaid."  Now,  just  consider  what  that  means.  In 
substance  it  proceeds  npon  the  assumption  that  the 
decision  in  Attomey-Ger^eral  v.  Fairley  was  rieht,  and 
affirms  it.  It  adopts  the  oonstruotion  put  by  that 
decision  upon  section  5,  and  the  sections  of  the  Act  of 
1882  which  are  incorporated  in  the  Act  of  1894,  and 
says  in  unnustakaUe  language :  **  The  duty  must  be 
paid  before  it  is  known  -Aether  the  contingency  will 
or  will  not  arise.  If  you  bAveaproperty  settled  ona  con- 
tingency you  must  pay  the  dnty,  and  if  you  can  after- 
wards satisfy  us  tluit  the  ooatinsrenoy  has  not  arisen 
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and  cannot  arise,  then  we  will  re^y  the  duty.  Well»  if 
that  is  the  oonstruotion  of  section  6  which  has  been 
adopted  by  Parliament,  how  can  we  say  that  it  was 
wrong  when  the  testator  died  in  1895  and  is  right 
after  the  Acb  of  1898  P  We  cannot  do  that.  It 
appears  to  me  that  section  14  of  the  Act  of  1898  is  a 
Parliamentary  adoption  of  the  constmction  put  by 
the  court  on  section  6  of  the  Act  of  1894.  This 
construction  may  work  oppressively,  because  thpre  is 
no  provision  for  restoring  the  money  which,  in  the 
event  which  has  proved  to  have  happened,  oui^ht  not 
to  have  bf>en  taken  from  the  taxpayer,  and  Parliament 
has  said,  '*  We  will  take  it  and  see  what  happens,  and 
if  it  so  happens  that  it  ought  not  to  have  been  paid, 
we  will  refund  it.*'  It  is  easy  to  understand  the  reason 
for  that,  because,  if  the  Inland  Bevenue  did  cot  get  the 
monev  in  that  way  they  could  not  tell  if  they  would 
ever  imow  whether  the  contingency  had  or  had  not 
happened.  One  sees  the  reason  for  that.  In  the  face  of 
section  14  it  appears  to  me  that  we  cannot  give  effect  to 
the  doubt  which  the  appellant's  counsel  has  raised  as 
to  meaning  of  the  word  **  settled."  I  do  not  say  that 
we  should  have  arrived  at  the  same  conclusion  without 
the  Act  of  1898,  but,  with  that  Act  before  us,  it  is  not 
possible  to  adopt  the  argument. 

Sir  F.  H.  Jettne,  P. — I  am  of  the  same  opinion.  I 
should  have  had  great  doubt  whether  the  decision 
in  Attomey-Generai  v.  Fair  ley  ^  was  right.  I  was 
much  impressed  by  the  argument  of  Mr.  Haldane, 
and  especially  by  that  of  Mr.  Danokwerts,  upon 
the  use  of  the  words  '*  by  wav  of  succession." 
But,  having  regard  to  that  Act  of  1898,  it  seems  to 
me  that  it  is  impossible  for  us  to  take  any  other  view 
of  the  construction  of  section  5  than  that  which  in  my 
opinion  the  Legislature  has  imposed  upon  us.  Our 
duty  is  to  interpret  the  meaning  of  the  Legislature, 
and  if  the  Legislature  in  one  Act  has  used  language 
which  is  admittedly  ambiguous,  and  in  a  subsequent 
Act  has  ^  used  langua^  which  proceeds  upon  the 
hypothesis  that  a  particular  interpretation  is  to  be 
placed  upon  the  earlier  Act,  I  think  the  judges  have 
no  choice  but  to  read  the  two  Acts  together,  and  to 
say  that  the  Legislature  has  acted  as  its  own  inter- 
preter of  the  earlier  Act.  Taking  that  view,  I  have 
no  doubt  that  our  present  dedsion  must  be  in  accord- 
ance with  that  of  the  Divisional  Court  in  Attorney- 
General  ▼.  Fairley, 

BoMEB,  L.J.— I  need  only  add  that  I  agree  with  the 
judgment  of  the  Master  of  the  Bolls. 

Appeal  dismisted. 

Solicitors,  Capron,  IkUton,  Hitehina,  &  Brabant; 
Solicitor  9  to  Inland  Bevenue, 


From  Chan.  Div.         1 
(Lindley,  M.B.,  Jeune,  P.,  V     Oct.  30,  31 ;  Nov.  9. 
and  Bomer,.  L.J.)        J 

Walter  v.  Lane,  (o.) 

Copyright —Verbatim  repoH  of  epeecT^—'* Author'*— 
Copyright  Act,  1842  (5  <fc  6  Vict.  c.  45). 

A  reporter  who  takes  doum  a  epeech  in  shorthand  and 
(afterwards  corrects  it  for  puUication,  making  the  most 
accurate  report  he  can  of  the  speaker's  words,  is  not  an 
** author"  within  the  meaning  of  the  Copyright  Act, 
1842 ;  thMt^h  a  reporter  who  recasts  a  speech,  giving  the 
substance  of  it  in  his  own  languagCy  would  be. 

In  the  former  case,  therefore,  neither  the  reporter  nor 

(a.)  Beportedby  B.  C.  Maokbnzib,  Esq.,  Barrister- 
at-Law. 


his  assignee  can  acquire  copyright  in  the  report  by  first 
publication. 

Appeal  from  North,  J. 

In  June,  1899,  the  defendant  published  a  book 
which  he  called  **  Appreciations  and  Addresses — ^Lord 
Bosebery»"  and  which  consisted  of  reports  of  speeohei 
delivered  in  public  by  the  Earl  of  Bosebery  on  various 
occasions.  The  plaintiffs,  who  were  the  proprietors 
of  the  Times  newspaper,  then  brought  this  action, 
seeking  to  restrain  the  publication  of  the  book  on  the 
ground  that  five  of  the  <*  addresses  "  were  practically 
exact  copies  of  the  Times  reports  of  Lord  Kosebery's 
speeches,  and  also  -  claiming  a  declaration  that  the 
plaintiffs  were  entitled  to  the  copyright  in  the  reports 
of  the  five  speeches. 

It  was  admitted  that  whatever  copyright  had 
originally  vested  in  the  reporter  had  passed  to  the 
Times.  Lord  Bosebery  took  no  part  in  the  oon- 
troversy. 

The  reporter,  who  gave  evidence  on  behalf  of  the 
plaintiffs,  thus  steted  the  course  of  procedure  which  was 
usually  adopted  in  preparing  reports  of  such  speeches 
for  the  Times,  and  which  had  been  followed  in  the 
present  case:  ''In  the  course  of  our  duty  the  reporters 
of  the  Times  have  to  exercise  their  judgment  and 
skill  so  as  to  represent  in  a  form  fit  for  publication 
the  features  of  the  meetings  and  the  material  parte  of 
and  the  sense  of  the  speeches  made  at  them.  This 
involves  considerable  slcUl  and  labour.  Notes  of  the 
proceedings  and  speeches  are  teken  in  shorthand, 
which  are  afterwards  carefully  corrected  and  revised, 
and  written  out  and  punctuated  fit  for  publication." 

The  plaintiffs  moved,  before  North,  J.,  for  an 
interim  injunction  restraining  the  publication  of  copies 
of  their  reporte. 

North,  J.,  holding  that  the  reporter  acquired  copy- 
right in  the  report,  granted  the  injunction,  and  the 
defendant  appe^aed.  It  was  agreed  that  the  appeal 
should  be  treated  as  an  appeal  from  a  judgment  at 
the  trial  of  the  action. 

Birrell,  Q.C.,  and  T.  E.  Scrutton,  for  the  appeal, 
referred  to  Caird  v.  8ime,  36  W.  B,  199.  12  App.  Cas. 
326;  Kdly  v.  Morris,  14  W.  B.  496,  L.  B.  1  Bq.  697 ; 
sections  2,  3,  18  of  the  Copyright  Act,  1842 ;  8weH  v. 
Benning,  3  W.  B.  619,  16  C.  B.  459 ;  Leslie  v.  Young, 
[1894]  A.  0.  335  ;  Exchange  Telegraph  Co.  v.  Gregory, 
[1896]  1  Q.  B.  147,  44  W.  B.  Dig.  44;  Walter  v. 
Steinkopff,  40  W.  B.  599,  [1892]  3  Ch.  489; 
Boucicault  v.  Chatterton,  25  W.  B.  287.  5  Ch.  D. 
267 ;  Wilkins  v.  Aikin,  17  Ves.  422 ;  Trade  Auxiliary 
Co.  V.  Middlesborough  Tradesmen's  Protection  Associa* 
tion,  37  W.  B.  337,  40  Ch.  D.  425  ;  Maple  <fc  Co. 
V.  Junior  Army  and  Navy  Stores,  31  W.  B.  70,  21  Oh, 
D.  369;  Copinger  on. Copyright  (3rd  ed.),  p.  66, 
dting  Mackenzie  v.  Alexander,  9  Ct.  of  Sess.  Cas.  (2nd 
series),  748. 

Henry  Terrtll,  Q.O.,  and  B.  F.  MacSwinney,  lor 
the  plaintiff,  referred  to  Lamb  v.  Evans,  41  W.  B. 
405,  [1892]  3  Ch.  462,  [1893]  1  Ch.  218 ;  Butterworih 
V.  Bobinson,  5  Ves.  709 ;  Sijoeet  v.  Maugham,  11  Sinu 
51 ;  Sweet  v.  Benning,  3  W,  B.  519,  16  C.  B.  459 ; 
Hijdges  v.  WeUh,  2  Ir.  Eq.  266;  Wood  v.  Boosey^  16 
W.  B.  485,  L.  B.  3  Q.  B.  223;  and  Hinton  v. 
Donaldson,  12  App.  Cas.  334n. 

Birrell,  Q.C.,  replied. 

Cur.  adv.  vult. 

Nov.  9.— LiETDLEY,  M.B.,  read  the  judgment  of 
the  court,  after  stoting  the  material  facte  :  Now,  the 
case  turns  on  the  true  construction  of  the  Copyright 
Act,  1842  (5  &  6  Yict.  c.  45).  That  Act  defines  "  copy- 
right "  and  "  book  "  (by  section  2^.  and  confers  copy- 
right on  every  "  author  "  of  a  book  or  his  assigns  (by 
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section  3).    Periodical  publications  are  dealt  with  in 
section    18.     The   Act   contains   no   definition     of 
''author,'*  but  it  confers  copyright  on  the  authors 
of  books  first  published   in  this  country.      There 
can    be   no   copyright   in  what  is  not   published 
in  a   book;     but    it    does   not    follow   that    the 
first   person   who    publishes    a    book    acquires    a 
copyright    in     it      The    meaning    of    the     word 
"author"  as  used  in  the  Act  must    be  gathered 
from  its  own  language  and  the  decisions  upon  it.  The 
word  occurs    constantly  throughout   the   Act,    but 
nowhere  is  it  used  in  the  sense  of  a  mere  reporter  or 
publisher  of  another  man's  yerbal  utterances.    It  is 
plain  that  a  person  who  is  not  the  author  of  a  work 
may  ncTertheless  be  the  proprietor  of  tiie  copyright  in 
it ;  for  example,  in  the  ordinary  case  of  an  assignment 
of  copyright.    The  author  is  one  person,   the  pro- 
prietor of  the  copyright  is  another.    The  expression 
'*  proprietor  of  copyright "  constantly  occurs  in  the 
Act.      Sometimes    the   expression   clearly   includes 
author ;  sometimes  it  as  clearly  does  not,  but  means 
his  assigns.      The  latter  part  of  section  3,    which 
relates  to  the  publication  of  books  after  the  death  of 
their  authors,  shows  that  authors  and  first  publishers 
are  by  no  means  synonymous  expressions.     Again, 
section  16,  which  relates  to  actions  for  infringement 
and  objections  to  the  title  of  the  plaintiff,  shows  that 
authors  and  first  pabliahers  may  stand  on  different 
footin ffSL    The  wording  of  these  sections  justifies  the 
riew  that  the  owner  of  an  unpublished  manuscript, 
although  not  the  author  of  it,  acquires  copyright  in  it 
by  first  publishing  it.     That  has  been  decided  in 
Scotland,  and  the  cases  are  referred  to  in  Phillips  on 
Copyright,  pp.  55,  56.    The  author  of  an  unpublished 
manuscript  has  no  copyright  in  it,  bat  he  has  a  right 
to  acquire  copyright  in  it;  and  this  right  he  may 
impliedly  transfer  to  anyone  to  whom  he  sells  or  gives 
the  manuscript.      Further,  the  author  who  sells  or 
giYes  away  an  unpublished  manuscript  composition  of 
hia  own  may  be  faiily  inferred  to  transfer  his  own 
right  to  publish  it,  unless  he  expressly  or  impliedly 
prohibits  the  publication  of  the  manuscript  which  he 
sells  or  gives.    This  is  intelligible,  but  it  does  not 
carry  the  plaintiffiB  far  enough.    A  thief  or  other  un- 
lawful possessor  of  an  unpublished  manuscript  would 
not  acquire  copyright  in  it  by  first  publishing  it.    He 
would  not  be  the  author  or  proprietor  of  the  manu- 
script. 

Again,   Lord  Bosebery  had  no    copyright  in  his 
speech;     and,    although    he    could   have    acquired 
copyright  in  it  by  puttmg  it  into  writing,  or  printing 
and  publishing  it,  he  did  not  do  so ;  and  there  is  no 
evidence  whatever  to  justify  the  inference  that  he 
transferred  to  the  plaintiffs  his  right  to  acquire  the 
<x>pjnght  in  his  own  compositions,  whether  written 
or  verbal.      The  plaintiffs  do  not  derive  their  title  to 
their  publication  from  Lord  Bosebery.    Section  18  of 
the  Act  refers  to  copyright  in  what  is  printed  in 
newipapers     and     periodical    publications.    Unless 
otherwiae    agreed,    the   copyright   in    such   matter 
belongs  to  the  author.    But  the  publisher  or  pro- 
prietor of    the   newspaper  can  himself  obtain  the 
copyii|(ht  in  any  article  published  in  the  newspaper, 
&C.,  if  he  employs  someone  to  ''compose'*  what  is 
published  on  the  terms  that   the    copyright  shall 
belong  to   the   publisher  or  proprietor,    ^e  word 
"oompose"    here    cannot    mean     copy   or    write 
from      dictation ;     it     obviously     means     compose 
in      the      aense     of     being     the     author     of     the 
matter  published.    This  is  made  perfectiy  dear  by 
the  laog^uage  of  the  proviso,   wmch   prevents   the 
publisher  or  proprietor  of  the  newspaper,  &c.,  from 
publiahinfir  the  article  in  a  separate  form  without  the 
oonaent  of    the  "author,**  and  which  entitles  the 
author  to  publish  it  himself  in  a  separate  form.    The 


"  author  *'  here  is  the  person  employed  to  "  compose  *' 
the  article.  The  more  closely  the  Act  is  studied  the 
more  clearly  it  appears  that,  in  order  that  the  first 
publisher  of  any  composition  may  acquire  the  copy- 
right in  it,  he  mast  be  the  "  author  *'  of  what  he 
publishes,  or  he  must  derive  his  right  to  pubUsh  from 
the  author  by  being  the  owner  of  the  manuscript  or 
in  some  other  way. 

It  was  contended,  and  North,  J.,  took  the  view, 
that  although  the  reporter  had  no  copyright  in  the 
speech,  he  was  entitled  to  copyright  in  his  report  of  it. 
B  at  we  cannot  folio  w  this.  The  report  and  the  speech 
reported  are,  no  doubt,  different  things,  but  the  printer 
or  publisher  of  the  report  is  not  the  "author"  of  the 
speech  reported,  which,  is  the  only  thing  which  gives 
any  value  or  interest  to  the  report,  ^e  printer  or 
reporter  of  a  speech  is  not  tne  "author"  of  the 
reported  speech  in  any  intelligible  sense  of  the  word 
"author.**  To  hold  that  every  reporter  of  a  speech 
has  a  copyright  in  his  own  report  would  be  to  stretch 
the  Copyright  Act  to  an  extent  which  its  language 
will  not  bear  and  which  the  Legislature  obviously 
never  contemplated.  Hie  Act  was  passed  to  protect 
authors,  not  reporters.  Moreover,  although  it  may 
be  that  reporters  and  their  employers  ought  to  be 
protected  from  the  unauthorized  appropriation  of 
their  labours  by  others,  it  by  no  means  follows  that 
Parliament  would  place  reporters  and  their  employers 
on  the  same  footing  as  authors.  It  is  only  by  treating 
reporters  as  authors  of  what  they  report  (which  they 
clearly  are  not)  that  they  can  be  brought  within  the 
existing  Copyright  Act. 

Although  we  have  no  sympathy  with  the  defendant 
we  are  quite  unable  to  decide  in  favour  of  the 
plaintiffs.  Plausible  as  are  the  arguments  addressed 
to  the  court  on  their  behalf,  these  arffuments  are  all 
based  on  the  imtenable  doctrine  that,  for  the  purpose 
of  copyright,  reporters  are  authors.  The  anidogy  of 
directories,  road-books,  maps,  &c.,  is,  in  our  opinion, 
wholly  misleading.  There,  each  man  wlio  himself 
makes  a  directory,  &c.,  and  publishes  it,  is  the  author 
of  what  he  puUishes.  The  reporter  of  a  speech  is 
not.  The  distinction  is  all-important,  but  it  is  only 
by  wholly  ignoring  it  that  the  decisions  on  direc- 
tories, &c.,  can  be  invoked  by  the  plaintiffs. 

If  the  reporter  of  a  speech  g^ves  the  substance  of  it 
in  his  own  languge ;  if,  although  the  ideas  are  not 
his,  his  expression  of  them  is  his  own  and  not  the 
speaker's,  with  immaterial  differences,  the  reported 
speech  would  be  an  original  composition,  of  which 
the  reporter  would  be  the  author,  and  he  would  be 
entitled  to  copyright  in  his  own  production.  This  is 
the  ground  on  which  copyright  in  law  reports  is 
based.  They  are  by  no  means  mere  transcripts 
of  judgments  delivered  in  court.  But  we  have 
not  to  deal  with  speeches  re-cast  by  the  reporter. 
He  has  reproduced  to  the  best  of  his  ability  not 
only  the  iaeas  expressed  by  the  speaker,  but  the 
language  in  which  the  speaker  expressed  those  ideas. 
In  other  words,  we  are  dealing  with  the  most  accurate 
report  of  the  speaker's  words  which  the  reporter  could 
make.  No  doubt  it  requires  considerable  education 
and  ability  to  make  a  good  report  of  any  speech. 
But  an  accurate  report  is  not  an  original  composition, 
nor  is  the  reporter  of  a  speech  the  author  of  what  he 
reports. 

The  appeal  must  be  allowed,  and  the  action  dis- 
missed. 

Appeal  alloioed. 

Solicitors,  Upton,  Aikey,  &  Co. ;  Soamea,  Edwards,  <fe 
Jones, 
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Ktlrt  <tCouct  of  aftt0ttce. 

Chan.  Div.       ) 
Cohens-Hardy,  J.  ) 

Babsht  v,  Tagg.  (a.) 

Vendor  and  purchaser— Conditions  of  sale — Construction 
—Liability  for  expenditure  on  property — Expense  of 
compulsory  sanitary  work  be/ore  compldion — Public 
Health  (London)  Act,  1891  (54  d:  55  Vict.  c.  76), 
M.  4,  141. 

Conditions  of  sale  provided  for  completion  of  the 
purchase  on  a  certain  day,  and  for  the  apportionment  of 
rentSt  rates,  taxes,  and  outgoings  up  to  that  day,  and 
also  in  the  event  of  completion  being  delayed  beyond  such 
day  for  the  purchcue'money  bearing  interest  or,  at  the 
vendor* s  option,  he  to  receive  the  rents  up  to  the  day  of 
actual  completion  of  tJie  pwrchase. 

Held,  that  in  the  event  of  completion  being  delayed 
beyond  the  appointed  day  the  vendor  had  the  option  of 
either  claiming  interest  and  accounting  to  the  purchaser 
for  rents  since  the  appointed  day,  or  of  keeping  all  sums 
in  fact  received  by  the  vendor  since  that  day  from  tenants  ; 
buJt  there  being  no  words  expressly  relieving  t?ie  pur^ 
chaser  from  the  obligation  to  discharge  outgoings  after 
the  appointed  day,  and  no  ground  for  inserting  any- 
thing by  implication,  the  expense  of  complying  with  a 
sanitary  notice  under  the  Public  Health  {London)  Act, 
1891,  after  tJie  appointed  day  and  after  the  title  having 
been  accepted^  must  be  borne  by  the  purchaser, 

Aotion. 

This  was  an  aotion  by  a  purchaser  for  speoific  per- 
formance of  a  contract  annirxed  to  the  oonditions  of 
sale  in  respect  of  three  leasehold  houses,  known  as 
167,  168,  and  169,  Elwin-street,  Haokney-road, 
Middlesex,  sold  by  aoction  at  the  Mart,  on  the  7th 
of  July,  1898,  the  three  houses  oomprising  Lot  5  in 
the  particulars  of  sale. 

The  third  condition  of  sale  was  as  follows :  *'  Bach 
purchaser  is,  at  the  close  of  the  sale  to  him,  to  pay 
down  a  deposit  of  £10  per  cent,  on  the  amount  of  hu 
purchase- money,  and  to  sign  an  agreement  in  the  form 
subjoined  to  these  oonditions  for  the  completion  of 
his  purchase  aocordiDg  to  these  oonditions,  and  to  pay 
the  remainder  of  his  parchase-money  on  tiie  11th  day 
of  August,  1898,  at  the  office"  of  the  vendor's 
solicitor,  '<  at  whicdi  time  and  place  the  purchases  are 
to  be  completed,  and  a  pnrchaser  paying  his  purchase- 
money  is  as  from  that  day  to  be  let  into  possession  or 
receipt  of  rents  and  profits,  and  up  to  that  date  all 
rents,  rates,  taxes,  and  outgoings  are  (if  neoessarr)  to 
be  apportioned,  and  suoh  apportioned  rents  shall  be 
paid  on  completion  by  suoh  pnrchaser  to  the  yendor. 
If,  from  any  oause  whatever,  other  than  wilful  default 
on  the  part  of  the  vendor,  the  completion  of  the 
pnrohaae  is  delayed  beyond  the  before-mentioned  day, 
the  remainder  of  the  purchase-money  is  to  bear 
interest  at  the  rate  of  £6  per  cent,  per  annum  from 
that  day  to  the  day  of  the  actual  payment  thereof, 
or,  at  the  option  of  the  vendor,  he  may  receive 
the  rents  and  profits  up  to  the  day  of  the  actual 
completion  of  the  purchase.  The  property  shall,  as 
from  the  day  of  sale,  be  at  the  sole  risk  of  the 
purchaser,  and  the  vendor  shall  not  incur  any  liability 
by  reason  of  its  then  or  subsequently  becoming  or 
remaining  untenanted,  uninsurea,  or  deteriorated." 

The  pGkintiif  paid  a  deposit  of  10  per  cent,  and  a 
title  was  made  out  to  his  satisfaction  and  was  accepted 
before  the  11th  of  August,  but  the  plaintiff  was  not 
then  in  a  position  to  complete,  and  <ud  not  complete. 


(a.)  Beported  by  J.  F.  Walet,  Esq.,  Barrister-at- 
Law. 


and  the  defendant  had  ever  since  remained  in  possession 
of  the  property. 

On  the  9th  of  November,  1898,  notices  were  served 
under  the  Public  Health  (London)  Act,  1891,  upon  ih» 
defendant,  as  << owner"  of  the  tluree  houses  forming 
Lot  5,  that  nuisances  existed  on  the  houses,  the  nature 
of  the  alleged  nuisances  being  specified  in  the  notices, 
which  required  the  nuisanoes  to  be  abated.  The 
defendant,  without  watting  for  any  further  pro- 
ceedings to  be  taken  by  the  public  authority,  oaoaed 
the  requisite  work  to  be  done  to  the  houses  and  paid 
the  cost  of  the  work,  amounting  to  £24  17s.  3d. 

The  plaintiff  insisted  that  if  the  defendant  retained 
the  rents  and  profits  siuoe  the  11th  of  Auffost  the 
defendant  ought  himself  \o  pay  this  sum,  and,  as  the 
defendant  refused  to  complete  on  these  terms,  brought 
the  above  aotion. 

Buchmaster,  for  the  plaintiff. — Section  4  of  the 
Pablic  Health  (London)  Act,  1891,  throws  the  liability 
on  the  vendor,  aS  he  is  in  receipt  of  the  rents,  and 
is  therefore  '* owner"  within  the  Act;  see  section 
141.  Tubbs  V.  Wynne,  [1897]  1  Q.  B.  74,  45  W.  R. 
Dig.  168,  shows  that  the  expeuse  on  the  work  ordered 
to  oe  done  would  have  been  **  outgoings  "  within  the 
third  condition  of  sale.  lEve,  Q.C.,  referred  to 
Carrodus  v.  Sharp,  20  Beav.  56.]  The  meaning  of 
this  condition  is  that  the  vendor  is  to  be  entitled 
to  the  benefit  of  the  rents,  less  outgoings,  until  the 
actual  day  of  completion,  and  the  condition  ousrht  to 
be  construed  as  though  the  actual  day  of  completion 
was  put  in  place  of  the  day  named  in  the  oonfanot. 

Eve,  Q.C.,  and  Earle^  for  the  defendant— The  con- 
dition only  provides  expressly  for  apportionment  of 
outgoings  up  to  the  lltn  of  August,  1^8,  and  on  the 
true  construction  there  is  nothing  to  relieve  the 
purchaser  from  subsequent  outgoings  indading  these 
expenses.    They  are  not  charged  on  rents  and  profits. 

They  referred  to  Key  and  Elphinstone's  Convey- 
ancing (6th  ed.).  vol.  1,  p.  240,  with  regard  to  the 
form  of  the  condition. 

Ck)ZBXS-HABDY,  J.,  after  statingthe  facts,  continued 
as  follows :  I  think  it  is  settl^  law  that  in  the 
absence  of  any  stipulation  on  the  subject  the  vendor 
must  bear  all  expenses  and  outgoings  of  proper^  sold 
down  to  the  time  when  a  ffood  title  was  first  ttiown, 
so  that  the  purchaser  could  prudently  take  possession, 
and  as  from  that  time  all  such  expenses  and  outgoings 
must  be  borne  by  the  purchaser,  and  the  purchaser 
must  also  pay  interest  on  his  unpaid  purchase-money 
from  that  time:  see  Carrodus  v.  Sharp.  The  sum 
in  question  is  an  "  outgoing"  to  which  this  j»rinciple 
would  be  applied :  see  Tubbs  v.  Wynne.  As  the  trtle 
was  accepted  on  or  before  the  11th  of  August,  I 
think  that,  in  the  absence  of  any  stipulation,  the 
plaintiff  would  have  been  entitled,  on  the  one  hand, 
to  the  rents  and  profits  as  from  that  date,  and,  on  the 
other  huid,  would  have  been  bound  to  repay  the  sum 
which  the  defendant  has  psid  in  respect  of  these 
outgoings.  The  question  which  I  have  to  decide  v 
whether  to  any,  and  if  so  what,  extent  the  position  of 
the  parties  is  altered  by  the  express  stipulation 
contained  in  condition  3.  Now  that  condition  dis- 
tinctly provides  that,  if  completion  takes  place  on  the 
11th  of  August,  all  rates,  taxes,  and  outgoings  are  to 
be  apportioned,  and  that  the  purchaser  is  to  pay  to 
the  vendor  an  apportioned  part  of  the  current  rents 
which  have  not  yet  been  received  but  which  in  doe 
course  the  purchaser  will  receive  from  the  tenants. 
If,  however,  the  purchaser  is  not  ready  to  complete 
on  that  day,  what  is  to  happen?  It  ia  dear 
that  tiie  vendor  must  remain  m  possession  until 
completion,  and  it  seems  to  me  that  an  option  is 
given  to  the  vendor.    He  may  say,  '*  You  must  pay 
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In  SB  Stbad. 


High  Ooubt. 


me  6  per  oent.  intereet,  and  I  will  aooount  to  yon  for 
the  rente  aod  profits  sinoe  the  11th  of  Aagost " ;  or 
he  may  say,  *'  I  have  in  my  pooket  a  certain  sum 
whioh  I  have  reoeived  from  tenants  since  the  11th  of 
An^^Qst.  I  will  keep  that  sum  and  make  no  daim 
•gainst  you  for  interat."  I  do  not  think  that  in  that 
erent  he  can  require  the  purchaser  to  make  any 
payment  in  respect  of  the  apportioned  part  of  the 
ouirent  rents.  Ue  can  only  retain  so  much  of  the 
rents  and  profits  as  he  has  in  fact  reoeiyed  up  to  the 
actual  completion.  Is  there  anything  in  this  condition 
to  relieve  the  plaintiff  from  the  obligation  to  discharge 
the  outgoings  ?  1  think  not.  I  cannot  regard  the 
second  sentence  of  the  condition  as  simply  making  the 
first  sentence  applicable  to  the  aotnal  date  of  com- 
pletion wheneyer  it  may  be.  There  are  not  in  it  any 
words  about  outgoings  or  apportionment,  and  I  think 
it  would  be  wrong  to  insert  them  by  implication.  I 
may  obeerre  that  in  Key  and  Elphinstone's  Precedents 
the  words  "less  outgoings*'  are  expressly  added. 
The  result  is  that  I  think  the  plaintiff  is  not  entitled 
to  specifio  performance  except  on  the  footing  of 
paying  to  the  defendant,  in  addition  to  the  balance 
of  the  purchase-money,  tiie  sum  of  £24  17s.  3d.  I 
presume  the  plaintiff  elects  to  complete  on  that 
footing. 

Solicitors,  HarrxB  &  Chdham ;  Edward  BeUeley. 


a-  f  J;  }  Nov.  21.  22.  27. 

In  re  Stbad. 
Whitham  v.  Andeew.  (o.) 

Will— Secret  trust — Joint  tenanU— Notice  to  one  only. 

A  secret  trust  of  property  bequeathed  absolutely  to  tv)o 
persons  as  joint  tmants  communicated  only  to  one  of 
them  is  not  binding  vpon  the  others  unless  it  is  maae 
upon  the  faith  of  an  antecedent  promise  by  the  one  to 
whom  the  communication  is  made. 

Action  with  witnesses  for  a  declaration  of  the  rights 
of  parties  interested  in  the  estate. 

Maria  Stead,  by  her  will  dated  the  29th  of  April, 
1897,  after  giving  a  number  of  specific  and  pecuniary 
legacies,  devised  and  bequeathed  her  residuary  real 
and  personal  estate  to  her  executors  and  trustees, 
the  defendants  John  Marsh  and  Mrs.  Andrew  and  the 
plaintiff,  on  trust  to  sell  the  same,  and  after  payment 
out  of  the  proceeds,  of  expenses  debts  and  legacies  to 
hold  the  remainder  in  trust  for  the  plaintiff  and  the 
defendant  Mrs.  Andrew  absolutely. 

The  testatrix  died  on  the  Ist  of  Ma^,  1898,  leaviog 
no  real  estate,  and  the  value  of  her  residuary  personal 
estate  did  not  exceed  £2,000. 

After  the  death  of  the  testatrix  the  plaintiff  stated 
that  the  testatrix  had  expressed  a  desire  that  £2,000 
out  of  tlie  residue  of  her  estate  should  be  given  to  her 
nephew,  the  def  endimt  J.  W.  Ck>llett>  and  the  remainder 
to  certain  dharities. 

The  defendant  Mrs.  Andrew  denied  that  she  had 
any  knowledse  of  the  existence  of  the  trust  until  she 
yas  informed  of  it  by  the  plaintiff,  and  refused  to 
admit  that  she  was  bound  by  it. 

At  the  trial  the  plaintiff  stated  that  the  testatrix 
had  commnnicated  ner  intention  to  create  the  secret 
trust  to  the  plaintiff  before  the  execution  of  her  will ; 
but  the  soHGLtor  who  prepared  the  will  gave  evidence 
whidi  tended  to  show  that  the  testatrix  had  no  inten- 
tion to  benefit  the  defendant  CoUett  in  the  manner 

(a.)  Beported  by  J.  F.  Isblin,  Esq.,  Barrister-at- 
Law. 


alleged.  The  defendant  Mrs.  Andrew,  in  her  evidence, 
denied  all  knowledge  either  of  the  residuary  bequest 
or  of  the  alleged  secret  trust  until  after  the  testatrix's 
death. 

Dibdin,  for  the  plaintiff. 

Bramwdl  Davis,  Q,d  and  F.  H.  L*  JErrington,  for 
the  defendant  J.  W.  Collett. — ^There  is  here  a  gift  of 
residue  to  the  plaintiff  and  the  defendant  Mrs.  Andrew, 
who  take  as  joint  tenants ;  and  the  trust  was  commu- 
nicated to  one  of  them,  and  therefore  affects  the 
other:  Russell  v.  Jackson,  10  Hare,  204;  Moss  v. 
CoopeTy  1  Joh.  &  Hem.  362,  9  W.  B.  Gh.  Dig.  114; 
Tee  V.  FerrU,  4  W.  B.  362,  2  K.  &  J.  357; 
Robotham'^.  DunneU,  26  W.  B.  529,  8  Ch.  D.  430.  In 
this  respect  the  case  differs  from  that  of  tenants  in 
common :  see  the  last  two  cases  cited,  and  the  recent 
case  before  Byrne.  J.,  of  Freeman  v.  Laing,  ante^p, 
9,  [1899]  2  Ch.  355. 

They  also  referred  to  Lester  v.  Foaocroft,  2  W.  & 
T.  L.  G.  10th  ed.,  p.  460,  and  the  notes,  and  to 
Theobald  on  WiUs  (4th  ed.),  p.  65. 

E.  P.  Hewitt,  for  the  defendant  Mrs.  Andrew. — 
The  cases  where  the  communication  to  one  trustee 
has  been  held  to  bind  the  other  are  cases  of  actual 
fraud.  They  are  rested  upon  the  principle  of 
Huguenin  v.  Baseley,  1  W.  &  T.  L.  0.  10th  ed.,  p. 
247,  and  do  not  depend  upon  the  presence  or  absence 
of  a  joint  tenancy.  The  evidence  shows  that  the 
trust  was  not  communicated  to  the  plaintiff  until  after 
the  signature  of  the  will. 

P.  B,  Abraham,  for  the  defendant  John  Marsh, 
took  no  part  in  the  argument. 

Dibdin,  in  reply. — ^I  submit  that  in  this  case  the 
trust  was  communicated  to  the  plaintiff  before  the 
execution  of  the  wilL  The  principle  which  governs 
these  cases  is  that  laid  down  by  Lord  Cairns  in  Jones 
V.  Badley,  16  W.  B.  713,  L.  B.  3  Ch.  App.  362. 

Gbr.  adv.  vulU 

Not.  27.— Fabwbll,  J.,  after  stating  the  facts  and 
pointing  out  that  the  plaintiff  had  not  discharsed  the 
burden  of  x>roving  to  his  satisfaction  that  the  ddendant 
Mrs.  Andrew  was  affected  with  a  trust,  continued  as 
follows :  The  facts,  therefore,  stand  thus :  A  gift  by 
will  to  Mrs*  Whitham  and  Mrs.  Andrew  in  jomt 
tenancy;   a  trust  afiSscting  that  gift  communicated 

2f  the  testatrix  to  and  accepted  by  Mrs.  Whitham 
one  after  malring  her  will ;  entire  ignorance  of  such 
trust  l^  Mrs.  An£ew  until  after  the  testatrix's  death. 
The  authorities  establish  the  following  propositions : 
If  A.  induces  B.  either  to  make  or  to  abstain  from 
revokixig  a  will  leaving  him  property  by  expressly 
promising  or  tadtiy  consenting  to  carry  out  B.'s 
wishes  concerning  it,  the  court  will  hold  this  to  be  a 
trust,  and  will  compel  A.  to  execute  it :  see  McOormich 
V.  Grogan,  17  W.  B.  961,  L.  B.  4,  H.  L.  82  at  p.  89.  If 
A.  induces  B.  either  to  make  or  to  leave  unrevoked 
a  will  leaving  property  to  A.  and  G.  as  tenants  in 
common  by  expressly  promising  ortadtiy  consenting 
that  he  and  0.  will  carry  out  the  testator's  wishes, 
and  C.  knows  nothing  of  the  matter  until  after 
A.'s  death,  A.  is  bound,  but  C.  is  not :  see  Tee  v. 
Ftrris,  the  reason  stated  (p.  368)  being  that  to 
hold  otherwise  would  enable  one  beneficiary  to  deprive 
the  rest  of  their  benefits  by  setting  up  a  secret  trust. 
If,  however,  the  gift  were  to  A.  and  C.  as  joint 
tenants,  the  authorities  have  established  a  distinction 
between  those  cases  in  which  tiie  will  is  made  on  the 
fcdth  of  an  antecedent  promise  by  A.,  and  those  in 
which  the  will  is  left  unrevoked  on  the  faith  of  a 
subsequent  promise.    In  the  former  case  the  trust 
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Newton-in-Massrfield  Ubban  District  Coukoil  v.  Lynit. 


HlQH  COXJBT. 


Badiey),  the  reason  stated  being  that  no  person  can 
daim  an  interest  under  a  fraud  oommitted  by  another 
{Bumey  y.  Maedonald^  15  Sim.  6) ;  in  the  latter  case 
A.  and  not  G.  is  bonnd  {Mosb  y.  Cooper) ;  the  reason 
stated  (p.  367)  being  that  the  gift  is  not  tainted 
with  any  frand  in  procuring  the  ezecntion  of  the  will. 
I  am  bound  to  decide  in  accordance  with  these 
authorities,  and  I  accordingly  hold  that  Mrs.  Andrew 
is  not  bound  by  any  trust. 

The  action  must  be  dismissed,  but  the  plaintiff 
must  haye  her  costs  out  of  the  fund  wmoh  i^e 
admits  that  she  holds  in  trust  for  the  defendant 
OoUett 

Solicitors,  Vincent  <k  Vincent  for  North  A  Sons, 
Leeds ;  Ilife,  Henley  &  Sweet  for  Bueeell  &  Mackay, 
York;  Torr,  ChrilibUA  Co*  for  Nelson^  Ball  <fc  NeUon^ 
Leeds. 


Q.  B.  Diy.  I  T       IK 

(Bigham  and  Phillimore,  JJ.)  j  •^*°-  •^^• 

Nxwton-in-Maksbfield  Urban  District  Council 
V.  Lynn. 
The  Same  v.  Brown,  (a.) 

Market  —  Toll  —  Exposure  for  sale — Newton  District 
Improvement  Act,  1855  (18  <fe  19  Vict.  c.  c),  s.  59, 
Schedtde  B. 

The  plaintiffs  were  authorized  hy  section  59  and 
Schedule  B.  of  the  NetuUm  District  Improvement  Act, 
1855,  to  collect  a  toll  *'/or  every  cart  used  by  any  person 
for  exposing  or  in  which  shaU  he  exposed  for  sale  any 
article,**  dx. 

An  orated  water  dealer  was  in  the  huJnt  of  sending 
round  a  cart  loaded  with  orated  ^loaters  to  the  houses  of 
his  customers.  The  man  in  charge  of  the  cart  entered 
the  house  of  the  customer,  took  his  order,  and  there  and 
then  delivered  from  the  cart  the  goods  ordered. 

Held,  that  the  goods  were  not  exposed  for  sale  within  the 
meaning  of  the  schedule,  and  that  no  toU  was  therefore 
chargeable  in  respect  of  the  cart. 

Appeals  from  a  county  court. 

The  two  appeals  were  heard  together,  the  facts 
being  precisely  simOar. 

The  actions  in  each  case  were  brought  to  reooyer  9d., 
the  amount  of  the  toll. 

The  facts  in  Lynn's  case  were  as  follows:  The 
respoAdent,  who  dealt  in  sarated  waters,  was  in  the 
Jiabit  of  sending  round  a  cart  loaded  with  boxes  of 
SBrated  waters  to  his  customers.  On  tiie  10th  of 
March,  1899,  the  cart,  in  charge  of  the  respondent's 
son,  stopped  in  front  of  a  shop  kept  by  Mrs.  Kirkman. 
The  defendant's  son  went  inside  tiie  shop  and  asked 
Mrs.  Eirkman  if  she  wanted  any  earated  waters,  and, 
if  so,  how  much.  She  replied,  * '  One  and  a-half  boxes." 
The  defendant's  son  tnen  took  tiie  amount  named 
from  the  cart  and  brought  it  into  the  shop.  Mrs. 
Kirkman  dealt  with  the  respondent  regularly.  At  first 
she  used  to  giye  an  order,  and  the  respondent  would 
bring  what  uie  ordered  the  next  time  he  came  roimd. 

The  county  court  judge  gaye  judgment  for  the 
defendants  in  each  case. 

Horridge,  for  the  appellants. — ^The  goods  in  the 
respondents'  carts  were  articles  exposed  for  sale 
within  the  meaning  of  the  Act,  and  the  respondent 
in  each  case  was  therefore  liable  to  pay  the  toll 
claimed  in  respect  of  the  oart :  see  Pletts  y.  Campbell, 

(a.)  Beported  by  C.  Q.  Wtt.braham,  Esq.,  Bar* 
lister-at-Law. 


43  W.  B.  634,  [1895]  2  Q.  B.  229,  and  White  y.  The 
Mayor,  <fec.,  of  Yeovil,  61  L.  J.  M.  0.  213,  41 
W.  B.  Dig.  132. 

S.  H.  Day,  for  the  respondents. — The  goods  were 
not  exposed  for  sale  in  the  cart,  but  were  merely  in 
the  cart  ready  to  be  deliyered  when  sdd. 

Bigham,  J. — Li  my  opinion  the  learned  oounty 
court  judge  was  right.  It  is  said  that  the  respondents 
in  these  two  cases  sent  round  these  boxes  of  sarated 
waters  in  order  to  expose  them  for  sale.  In  my 
opinion  they  did  not  do  anything  of  the  kiud.  The 
goods  were  sent  round  to  the  customer's  house  not 
to  be  exposed  for  sale,  but  in  order  that  they  miglit 
be  there  if  the  customer  bought  any.  That  is  not  an 
exposure  for  sale  in  any  sense.  I  will  not  attempt  to 
define  what  is  an  exposure  for  sale.  It  is  suffioiant 
to  sa^  that  the  facts  of  these  cases  do  not  bring  them 
withm  the  definition,  whateyer  it  may  be. 

Phillimore,  J. — I  am  of  the  same  opinion.  The 
object  primarily  aimed  at  by  the  statute  is  to  tax  carts 
hung  round  with  articles  for  sale  so  as  to  tempt 
people  to  buy.  It  is  not  necessary  to  say  how  nr 
the  facts  are  short  of  an  exposure  for  sale.  It  is 
sufficient  to  say  that  the  carts  here  were  used  not  to 
expose  the  goods  in  them  for  sale,  but  to  facilitate 
the  deliyery  of  the  goods  when  sold. 

Appeal  dismissed. 

SoUdtors  for  the  appellants,  Bawle,  Rowdiffe,  <t  Cb., 
for  Peace  d:  Ellis,  Wigan. 

Solicitor  for  the  respondents,  C  F.  Day. 


Q.  B.  Diy.  1 

(Qrantham  and  CShannell,  JJ.)  f 


Jan.  11. 


Burton  v.  The  Assbssmeitt  Coxmittee  of  the 
Parishes  of  St.  Giles-in-the- Fields  and  St. 
George,  Bloomsbury,  and  the  Sxtryxyor  of 
Taxes  for  the  District  comprising  the  eaid 
Parishes,  (a.) 

Poor  Law — Bating — Land  used  for  exhibition  ofadver^ 
tisements  —  Advertisement  hoardings  —  Advertisement 
contractor^ Advertising  Stations  (Bating)  Act,  1889 
(52  <fc  53  Vict.  c.  27),  s.  3. 

An  advertisement  contractor  hired  from  buHders  and 
owners  of  land  the  right  to  affix  advertisements  upon  the 
hoardings  erected  by  t?ie  builders  during  building  opero- 
tions,  and  affixed  thereto  the  advertisements  of  the  persons 
whose  advertisements  he  had  agreed  to  exhibit. 

Held,  that  the  advertisement  contractor  was  not  a 
person  who  permitted  the  land  on  which  the  hoardings 
stood  to  be  used  for  the  exhibition  of  advertisements 
within  the  meaning  of  section  3  of  the  Advertising 
Stations  {Bating)  Act,  1889,  and  that  he  was  not  rate- 
able, as  beneficial  occupier,  in  respect  of  such  land. 

Case  stated  by  justices  of  London. 

The  appellant  objected  before  the  assessment 
committee  to  the  insertion  of  his  name  in  the  supply* 
mental  yaluation  list  of  the  parish  of  Bloomsbury  as 
being  the  rateable  occupier  of  an  '<  adyertisinff 
station  **  situate  at  72  and  86.  Southampton-row,  a&9 
of  "  hoardings  "  situate  at  100  and  1 12,  Southampton- 
row,  and  at  other  places.  The  objecHon  was  dis- 
allowed and  the  assessment  confirmed.    Hie  appel- 

(a.)  Beported  by  C.  G.  Wtt.braham,  Esq.,  Biinister- 
at-Law. 
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knt  appealed  to  the  qxiarter  sessioiiB,  who  dismissed 
the  appeal  subjeot  to  this  ease. 

The  appellant  was  an  advertisement  contractor 
canying  on  business  under  the  name  of  the  Part- 
ington Advertising  Go.  He  obtained  Ucenoes 
irom  builders,  owners,  or  lessees  of  land  to  affix 
daring  building  operations  advertisements  on  the 
exterior  of  hoardings  necessarily  erected  during  the 
continuance  of  building  operations,  and  he  eSSxed 
on  such  hoardings  the  advertisements  of  those  whose 
advertisements  ne  had  agreed  to  exhilnt.  The 
advertising  station  and  hoardings  in  respect  of  which 
his  name  was  inserted  in  the  valuation  list  were 
hoardings  used  by  him  in  the  above  manner. 

Licences  had  been  obtained  in  respect  of  each  of 
the  hoardings  from  the  board  of  works,  pursuant  to 
section  6  of  the  Advertising  Stations  (Bating)  Act, 
1889,  subject  to  the  monthly  payments  imposed  by 
the  board  in  such  cases. 

Section  3  of  the  same  Act  provides  as  follows: 
"Where  any  land  is  used  temporarily  or  permanentiy 
for  the  exhibition  of  advertisements,  or  for  the  erec- 
tion of  any  hoarding,  frame,  post,  wall,  or  structure 
used  for  the  exhibition  of  advertisements,  but  not 
otherwise  occupied,  the  person  who  shall  permit  the 
same  to  be  so  used,  or  (if  he  cannot  be  ascertained} 
the  owner  thereof,  shall  be  deemed  to  be  in  beneficial 
oooanation  of  such  land  or  part  thereof,  and  shall  be 
rateable  in  respect  thereof  to  the  relief  of  the  poor, 
and  to  all  local  rates,  according  to  the  value  of  such 
use  as  aforesaid." 

B,  C.  Olen^  for  the  appellant. — ^The  appellant's 
name  was  wrongly  inserted  in  the  valuation  list.  So 
far  from  being  the  person  who  permitted  the  land  on 
which  the  hoaidings  were  erected  to  be  used  for  the 
exhibition  of  advertisements  he  was  the  person  who 
actually  used  them.  The  builder  was  the  right 
person  to  be  rated :  see  Chappell  v.  Overseers  of  St, 
Botolph,  40  W.  B  192,  [1892]  1  a  B.  561,  and  Shelley 
V.  Dillon,  30  L.  B.  Ir.  304,  30  W.  B.  Dig.  172. 

Miaemorran,  Q.C,  and  Byde,  for  the  respondent. — 
In  Chappell  v.  Overseers  of  8t  Botolph  the  question 
raised  was,  as  between  the  owner  and  the  builder, 
which  of  these  was  the  rii^ht  person  to  be  rated.  No 
question  was  then  raised  as  to  the  liability  of  the 
advertisement  contractor.  The  decision  is  therefore 
not  an  authority  on  this  point. '  The  appellant  is 
clearly  a  person  who  permits  the  land  to  be  used  for 
the  exhibition  of  advertisements. 

Gbaittham,  J. — ^We  think  that  the  justices  were 
wnmg.  We  have  no  doubt  on  the  facts  of  this  case 
that  the  appellant  was  not  the  person  who  ought  to 
have  been  rated.  It  would  be  highly  inconvenient 
if  the  advertisement  contractor  were  the  person  to  be 
rated.  It  would  be  inconvenient  both  for  the  agent 
and  for  the  overseers.  Take,  for  instance,  the  case  of 
boards  erected  in  fields  close  to  a  railway.  It  would 
be  very  inconvenient  for  the  overseers  to  collect  the 
rates  from  an  advertisement  contractor,  whose  business 
may  very  likely  be  carried  on,  not  in  the  parish,  but 
in  some  town  far  away. 

OHAinnELL,  J. — I  am  of  the  same  opinion.  As  I 
understand  the  facts  of  this  case,  the  appellant  would 
not  have  been  rateable  before  the  Advertising  Stations 
(Bating)  Act  was  passed.  I  am  clearly  of  opinion 
that  he  is  not  a  person  rateable  within  the  meaning 
of  that  Act. 

Appeal  aUotoed. 

Solicitors  for  the  appellant,  B.  Mote  &  Son, 

Solioitor  for  the  respondent,  H,  C,  Jon/ss, 


^''■^^^n^'^']  A.g.12,1899. 

"  The  Haabbt."  (a.) 

Ship — Bottomry — Absence  of  maritime  interest — Bond 
payable  on  vessel  putting  into  port  short  of  port  of 
destination — Payment  of  bottomry  loan  by  cheque  or 
approved  draft^Insurance  of  bond, 

A  bottomry  instrument  may  be  valid  though  it  does  not 
stiptdatefor  maritime  interest,  and  notwithstanding  that 
it  be  made  payable  if  the  vessel  on  xohich  the  mxmey  is 
lent  on  bottomry  "  shall,  in  the  course  of  the  voyage  on 
which  she  is  now  bting  despatched,  go  into  any  port  of 
refuge  to  repair  there,*' 

The  Oecilie,  4  P.  D,  210,  27  W.  B,  198,  followed. 

This  was  an  action  of  bottomry  instituted  on  behalf 
of  Messrs.  Hanschell  &  Go.  against  the  Norweg^ian 
barque  Haabet  and  her  freight. 

The  writ  of  summons  in  the  action  was  indorsed 
as  follows :  '*  The  plaintifBa'  claim  is  for  the  sum  of 
£144  17s.  7d.  in  respect  of  necessaries  supplied  to  the 
Norwegian  barque  Haabet,  Alternatively  the  plain- 
tiffd  dium  the  said  sum  upon  an  engaeement  entered 
into  by  the  master  of  the  said  vessel  for  the  require- 
ments of  the  ship  in  the  capacity  of  master.  In  the 
further  alternative  the  plaintifEs  daim  the  said  sum  as 
the  holders  of  a  bottomry  bond  or  instrument  of 
hypothecation  dated  the  7th  of  April,  1898,  and 
signed  by  the  master  of  the  said  vesscuL" 

So  far  as  material  the  instrument  so  referred 
to  in  the  above  indorsement  was  in  the  follow- 
ing torms:  "Within  ten  days  after  arrival  at  port 
of  discharge  in  Europe  or  at  any  other  place 
at  whioh  the  voyage  may  terminate  of  the  Nor- 
wegian barque  Maahet  under  my  command  now 
being  despatched  for  a  voyage  from  Apalachicola,  I 
promise  to  pay  in  an  approved  bankers'  freight-draft 
or  cheque  on  London  in  sterling  to  the  order  of 
Messrs.  Brodr  Trier,  Copenhap;en,  or  if  on  arrival  so 
instructed  by  them,  to  them  direct,  or  at  their  option 
my  oonsiffuees  are  hereby  directed  to  deduct  from 
the  freight  due  to  the  vessel  and  to  hold  at  the 
disposal  of  Messrs.  Brodr  Trier  for  credit  of  Messrs. 
Hanschell  &  Co.,  Barbadoes,  the  sum  of  £144  17s.  7d. 
being  amount  of  cash  advances  made  to  me  here  by 
the  said  Hanschell  &  Co.  to  defray  vessel's  necessary 
enenses  and  disbursement  at  this  port,  and  for  whi(m 
I  hereby  pledge  the  said  vessel,  her  freight  and  her 
owners ;  all  cost  of  remittance  to  be  for  vessel's  account. 
Tais  daim  to  have  priority  over  all  others  that  m^iy 
be  presented  against  the  said  freight  and  vessel,  with 
the  express  agreement,  however,  that  it  shall  not 
invalidate  nor  affect  the  lien  upon  or  right  of  process 
against  the  said  vessel  and  freight  and  owners  for  the 
amount  of  this  bill  with  costs  and  expenses  of  recover- 
ing and  interest  in  case  of  its  not  being  duly  accepted 
and  paid.  Provided  always,  and  it  is  hereby  expressly 
agreed  and  declared  that  if  the  said  vessel  shall  in  the 
course  of  the  voyage  on  which  she  is  now  being 
despatched  go  into  any  port  of  refoge  to  repair 
there,  all  the  moneys  for  the  payment  of  which  the 
said  vessel,  her  nreight  and  owners,  are  hereby 
pledged  disll  forthwith  become  due  and  payable,  ana 
it  shall  be  lawful  for  the  said  Messrs.  Brodr  Trier  or 
their  agents  or  representatives  to  proceed  at  once 
against  the  vessel,  freight,  and  owners,  or  any  or 
either  of  the  same  separately,  to  recover  the  amount 
of  this  bill  and  costs  and  expenses  incurred  in 
recovering  the  same. 

(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister- 
at-Law. 
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«*  The  Haabbt.'* 


High  Ck>UBT« 


"  Signed  in  dnplioate,  one  being  aooomplished,  the 
other  to  stand  void. 

<<  Barbadoes,  the  7th  April,  1898. 

"J.  E.  KroESWiG, 
"  Master  Norwegian  barque  HcuibtV* 

Two  actions  of  necessaries  were  also  institnted 
against  The  Haahd  and  her  freight,  the  plaintiffs  in 
one  of  snch  actions  claiming  the  sum  of  £171  4s.  5d., 
and  as  it  was  apprehended  that  on  The  Haabet  being 
sold  by  the  oonrt  she  would  not  realize  the  amount  of 
all  the  daims  against  her,  the  plaintiffs  in  the 
action  of  necessaries  in  which  £171  4s.  5d.  was 
claimed  took  out  a  summons  in  chambers  in  the  action 
instituted  by  them  for  an  order  directing  the  payment 
to  them  out  of  the  fund  in  court  representing  the 
proceeds  of  The  Haabet  oi  the  sum  of  £171  48.  6d., 
together  with  the  taxed  costs  of  the  action  of 
necessaries  in  which  the  summons  was  taken  out, 
or  that  in  the  altemative  such  order  may  be  made 
as  to  the  judge  may  seem  fit  for  dealing  with  the 
daims  against  The  Haabet  in  respect  of  which  action 
may  brought. 

This  summons  was  adjourned  into  court  and  came 
on  for  hearing  before  the  judge  in  court  (Bucknill,  J.} 
on  the  27th  of  June  last,  before  any  pleadings  had 
been  delivered  in  the  bottomry  action  or  ju^ment 
obtained  either  in  tiiat  action  or  in  any  of  the  actions 
of  necessaries  instituted  against  The  Haabet.  The 
hearing  was  continued  on  the  3rd  of  July  last. 

Boche^  for  plaintifiii  in  the  action  of  necessaries  in 
which  £171  4s.  6d.  was  daimed. — ^The  form  of  the 
instrument  which  the  plaintiffs  in  the  bottomry  action 
ask  the  court  to  pronounce  to  be  a  bottomry  bill 
shows  that  the  transaction  was  not  one  of  bottomry. 
No  stipulation  is  to  be  found  in  the  document  for 
maritime  interest.  Payment  is  to  be  made  on  the 
vessel  putting  into  a  port  to  repair,  and  a  dieque  or 
draft  on  which  the  master,  who  is  also  the  owner  of 
the  veesd,  would  be  personally  liable  is  to  be  siven  as 
part  of  the  arran^ment  entered  into.  The  foliowing 
cases  support  this  view:  The  Emancipation^  1  Wm. 
Rob.  124  ;  The  Royal  Arch,  6  W.  E.  191,  Swa.  269 ;  The 
Indomitable,  Swa.  446,  7  W.  B.  Adm.  Dig.  18. 

He  also  referred  to  Stambank  v.  Sheppard,  1 
W.  E.  505,  13  0.  B.  418. 

Noad,  for  plaintiffs  in  the  action  of  bottomry. — The 
cases  of  The  Laurd,  13  W.  B.  352,  Br.  &  Lush.  317, 
The  Cedlie,  4  P.  D.  210,  27  W.  R.  Dig,  198,  and  The 
Elpis,  L.  R.  4,  A.  &  £.  I,  show  that  the  instrument 
signed  by  the  master  of  The  Haabet  at  Barbadoee  was 
a  valid  bottomry  bill.  The  bill  has  become  due  as  the 
ship  arrived  safely  at  Dover,  and  the  court  for  the 
saving  of  expense  is  asked  to  express  its  opinion  at  the 
present  stage  of  the  actions  whether  the  instrument 
referred  to  in  the  indorsement  on  the  writ  of 
summons  in  the  bottomry  action  is  a  valid  bottomry 
biU,  and,  therefore,  giving  the  bottomry  bill  holder 
priority  over  the  daimants  for  necessaries. 

It  appeared  by  an  affidavit  filed  in  the  action  of 
necessaries  in  which  the  summons  had  been  taken  out, 
that  John  Edward  Kjorswig,  the  master  of  T?ie  Haabet, 
was  the  sole  registered  owner  of  that  vessel,  and  that 
his  name  appeared  as  such  in  the  Norwegian  register 
of  shipping  issued  at  Christiana.  It  was  admitted  at 
the  bar  that  the  plaintiffs  in  the  necessaries  action  in 
whidi  the  summons  had  been  taken  out  were  entitled 
to  judgment  for  the  amount  of  their  claim,  and  that 
if  tne  court  should  be  of  opinion  that  the  plaintiffs  in 
the  action  of  bottomry  were  right  in  construing  the 
instrument  of  the  7th  of  April,  1898,  as  a  b  ittoniry 
bill,  the  amount  daimed  by  them  was  due  to  them  on 
bottomry,  and  they  were  entitled  to  a  decree  pro- 
nouncing for  the  validity  of  the  bottomry  bill 
proceeded  on.  Cur,  adv.  vult. 


Aug.  12.— BiToKinLL,  J.— The  question  t  hate  to 
dedde  is  whether  the  document  is  a  bottomry  bond. 
It  is  in  the  following  terms :  [The  learned  judge  read 
the  document  of  the  7th  of  April,  1890,  abote  set  out, 
and  continued :]  !^rom  the  document  itsdf  it  is  dear 
that  it  purports  to  be  in  the  nature  of  a  bill  transao-^ 
tion  as  well  as  a  pledge  of  the  ship  and  freight  It  is 
also  dear  that  the  lender  did  not  stipulate  for  what  is 
commonly  called  maritime  interest,  but  it  is  also  dear 
that  he  was  running  the  risk  of  the  vessd  not  reach- 
ing the  port  ofd^sdiarge  in  Europe,  unless  whilst  on 
her  voyage  she  should  put  into  a  port  of  refuge  ta 
repair,  in  which  case  the  loan  was  to  become  at  once 
due  and  payable,  and  for  the  recovery  of  which  the 
lender  was  to  have  power  at  once  to  proceed  a^^ainst 
the  ship.  It  is  said,  on  the  one  hand,  that  this  is  not 
a  bottomry  tr^uisaotion,  but  a  bill  trausaofcion  or  a 
mortgage,  as  distinguished  from  a  bottomry  bond. 
I  have  no  doubt  tlmt  those  who  prepared  the  dooa- 
ment  intended  that  it  should  be  both  a  bill 
transaction  —  as  it  is  in  fact  described  —  and 
a  bottomry  bond  as  well  —  that  is,  that  if  on 
the  arrival  of  the  ship  at  her  port  of  discharge  a 
bill  at  sight  or  cheque  was  given,  or  frdght  to  the 
amount  of  the  loan  was  remitted  to  or  hdd  at  the 
disposal  of  the  agents  of  the  lender,  then  that  the 
ship  should  be  free,  but  if  not  then  that  the  ship 
should  be  hdd  liable. 

It  appears,  however,  from  the  case  of  The  Elpie^  21 
W.  R.  576,  L.  R.  4  A.  &  E.  1,  that  a  document  if  in 
substance  and  effect  a  bottomry  bond  is  not  invalid 
because  it  is  called  something  dse.  There  the  document 
was  called  "this  first  of  exchange"  but  Sir  Bobert 
Phillimore  said :  '*  Now  it  is  clear  to  me  that  this  is 
in  substance  and  effect  a  bottomry  bond,  and  looking 
to  the  precedents  in  this  court  it  must  be  so 
considered."  It  that  case  it  must  be  observed  that 
there  was  no  maritime  interest  paid  or  agreed  to  be 
paid  by  the  borrower,  but  there  was  a  maritime  risk. 
because  unless  the  s^p  arrived  at  her  port  of  discharite 
the  loan  was  lost.  That  case  was  xoUowed  b^  The 
Cecilie,  which  was  dedded  by  the  same  learned  judge 
seven  years  later,  and  is  important  on  the  questioD  of 
maritime  risk,  and,  there  there  had  been  no  stipulataon 
made  for  interest.  Sir  Robert  Phillimore  said :  "  I 
am  satisfied  that  on  the  authority  of  precedents  and 
decided  cases  I  must  hold  that  the  instrumenta  in 
respect  of  which  this  action  is  brought  are  valid 
bottomry  bonds."  There,  as  here,  the  mcmey  was  to 
be  paid  not  only  in  the  event  of  the  ship's  arrival  at 
her  port  of  dfscharge,  but  in  the  event  of  her  putting 
iu  at  some  place  between  the  port  of  sailing  and  the 
port  of  discharge  which  involved  a  maritime  risk, 
because  if  she  was  lost  at  sea  after  setting  sail  and 
was  never  heard  of  again  the  lenders  would  loae 
thdrloan.  On  the  other  hand  <' the  total  abaenoe  of 
any  mention  of  a  maritime  risk,  dther  expreaa  or 
implied,"  would  invalidate  the  document  as  a  bottomry 
bond:  see  The  Emancipation,  and  see  also  The 
Indomitable,  where  it  was  attconpted  to  makB  the 
document  a  bottomry  bond ;  but  the  court  held,  as 
it  was  impossible  to  find  any  intention  on  the 
part  of  the  lenders  to  indude  a  maritime  risk, 
it  was  not  a  bottomry  security.  That  case  may 
also  be  referred  to  on  another  point.  In  the 
margin  of  the  document  which  I  have  to  oonstnia 
appears  this  memorandum :  "  Insured  under  open 
poUcy  with  .  .  .  through  Brodr  Trier,  Copen- 
hagen," who  were  the  agents  of  the  persons  who  made 
the  advances  to  the  master  of  'The  HaabeL.  Now,  in 
The  Indomitable,  Dr.  Lushington  said :  "  I  agree  that 
if  there  was  a  maritime  risk  directly  stated,  the  mere 
fact  that  tiie  insurance  was  to  be  niade  by  the  lendot 
and  paid  for  by  the  borrowers  might  not  invalidate 
[  the  bond."    I  follow  that  dictum  and  find  that  as 
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there  was  a  maritime  risk  in  the  case  so  the  fact  of 
insurance  by  the  lender — as  I  suppose  it  was— does 
not  invalidate  the  bond. 

Bememberinff  that  it  is  the  practice  of  this  court  to 
oonstnie  liberally  such  a  document  as  this,  where  the 
parties  intended  to  treat  the  loan  as  one  of  bottomry, 
and  finding,  as  I  do,  that  by  the  language  of  the 
instrument  the  lenders  inouned  a  maritime  risk,  and 
that  neither  the  bill  transaction  nor  the  insurance 
memorandum  invalidate  it,  I  pronounce  for  the 
validity  of  the  bond. 

Solicitors  for  plaintiffs  in  bottomry  action,  Orump 
Jt  Son* 

Sdlioitors  for  plaintiffs  in  aoticm  of  necessaries, 
BoUereU  &  Boche. 


Deo.  14. 


|gou0e  of  lor)i0. 

From  C.   A.  > 
(England).  \ 

BuABON  Steamshif  Co.  V,  London  AssxnEtANCE.  (a.) 

Iruuranccj  marine — Underwriters*  liahility — Repair  to 
ihip — Ovmere  taking  advantage  of  ehip  being  dry- 
docked — Apportionment  of  expenses* 

A  ship  toas  dry^dodced  solely  to  enable  the  underwriters 
to  effect  the  repairs  for  which  they  were  liable.  The 
owners  took  advantage  of  tJie  ship  being  in  dry  dock  to 
have  her  surveyed  for  the  purpose  of  redassiflccUion  at 
Lloyds,  but  no  extra  expense  was  occasioned  to  tlie  under- 
writers  thereby. 

Held,  thai  the  undertoriters  were  alone  liable  for  the 
whole  dork  dues  and  the  cost  of  getting  in  and  out  of 
dock,  the  owners  being  under  no  liahility  for  them  what- 
soever. 

Marine  Insurance  Co.  v.  China  Transpacific  Co. 
(Limited)  (Vancouver  case),  35  W.  B.  169,  11  App. 
Cos,  673,  commented  on  and  explained. 

Decision  of  the  Court  of  Appeal,  46  W.  B,  417, 
[1898]  1  Q.  B.  722,  reversed. 

This  was  an  appeal  by  the  plaintiffs  from  an  order 
of  the  Court  of  Appeal  (Chitty  and  Collins,  L.JJ., 
A.  L.  Smith,  L.J.,  dissenting),  46  W.  B.  417,  [1898] 
1  Q.  B.  722,  affirming  jud^pient  of  Mathew,  J.  The 
facts  are  given  at  length  in  the  report  in  the  court 
below,  and  shortly  in  tne  Lord  Chancellor's  judgment. 

Cohen,  Q.C.,  and  Montague  Lush,  tor  appellants. — ^It 
is  not  enough  that  an  incidental  advantage  should  be 
taken  to  fix  us  with  any  liability.  The  steamer  was 
put  into  the  dock  for  the  underwriters'  purpose  alone, 
and  there  was  no  increase  of  expense  owing  to  our 
action.  The  Vancouver  oaae,  35  W.  B.  169,  11  App. 
Cas.  573,  is  really  in  our  favour. 

J,  Walton,  Q.C.,  and  Hamilton,  for  respondents. — 
This  case  is  covered  by  the  Vancouver  case. 

Cohen,  Q.C.,  replied. 

The  House  took  time  for  consideration. 

Earl  of  Halsbxtsy,  L.C.— The  sum  sought  to  be 
recovered  in  this  case  is  a  very  small  one,  but  the 
principle  discussed  and  decided  is  one  of  very  far- 
reaching  importance,  and  I  am  unable  to  concur  in 
the  judgment  of  the  majority  of  the  Coxurt  of  Appeal. 
The  agreed  facts  may  be  very  shortly  stated.  The 
steamship  Buabon  having  been  placed  in  dock  for  the 
purpose  of  repairs,  for  which  the  underwriters  were 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


liable,  while  she  was  in  dock  the  owner  took  advan- 
ta^  of  the  opportunity  to  have  the  vessel  surveyed. 
It  IS  part  of  the  agreed  facts  that  the  holding  of  the 
survey  added  not  a  farthing  to  the  cost,  or  a  moment 
to  the  period  of  time  during  which  the  execution  of 
the  repairs  proceeded,  and  the  question  raised  is 
whether  the  owner  of  the  vessel  is  liable  on  any 
reason  known  to  the  law  to  bear  part  of  the  expense 
involved  in  the  docking  of  the  vessel  and  keeping  her 
there  while  the  repairs  were  being  executed.  I  notice 
that  in  more  than  one  of  the  judgments  it  is  said  that 
the  owner  of  the  vessel  used  the  dock  for  his  own 
purposes.  I  think  that  there  is  a  fallacy  in  the 
employment  of  that  word  '*  used."  He  went  on  to 
his  own  vessel  and  held  a  survey,  and  I  think  that  it 
is  not  true  to  say  that  the  dock  was  used  for  his 
purposes  at  all.  ae  took  advantage  of  the  oppor- 
tunity which  was  afforded  to  him  by  another 
person  (the  insuring  company)  being  under  contract 
to  do  themselves  that  which  gave  him  an  opportunity 
of  seeing  the  vessel,  and  for  which,  if  he  had  been 
minded  to  make  a  survey,  he  would  have  had  to  pay 
himself.  But  unless  the  phrase  "  usinp^  of  the  dock  '* 
is  explained,  it  seems  to  me  to  be  fallacious  first  to  say 
that  ne  used  the  dock  and  then  to  infer  that  as  he 
used  the  dock  he  is  caUed  upon  to  pay  for  it.  I 
propose  to  examine  in  detail  the  various  cases,  or 
rather  the  various  classes  of  cases,  where  the  right  to 
contribution  has  been  held  to  be  part  of  our  law. 
But  it  seems  to  me  a  very  formidable  proposition 
indeed  to  say  that  any  court  has  a  right  to  enforce 
what  may  seem  to  them  to  be  just,  apart  from 
common  law  or  statute.  The  courts,  no  doubt,  will 
enforce  the  common  law,  and  will  apply  it  to  new 
questions  of  fact  which  arise ;  but  I  cannot  understand 
how  it  can  be  asserted  that  it  is  part  of  the  common 
law  that  where  one  person  gets  some  advantage  from 
the  act  of  another  a  right  of  contribution  towards  the 
expense  from  that  act  arises  on  behalf  of  the  person 
who  has  done  it  Many  cases  might  be  put  where 
the  generality  of  such  a  proposition  would  be  plainly 
contrary  to  any  received  principle,  and  to  my  mind 
the  question  now  in  debate — admitted  to  be  absolutely 
novel  —  would  not  be  covered  by  any  principle 
known  to  the  law,  except  such  a  general  proposition 
as  I  have  indicated  above.  Now,  I  am  unable  to 
affirm  that  that  is  the  condition  of  the  common 
law.  The  doctrine  of  "average"  has  been  re- 
peatedly held  to  be  a  rule  derived  from  the  mari- 
time law  of  Bhodes.  In  his  judgment  in  Strang, 
Steel,  &  Co.  V.  Scott,  38  W.  B.  452,  14  App.  Oas.  601, 
Lord  Watson  said :  "  The  rule  of  contribution  in  cases 
of  jettison  has  its  origin  in  the  maritime  law  of  Bhodes, 
of  which  the  text  as  presented  by  Paulus,  Dig.  L.  14, 
tit.  2,  is.  Si  levandce  navis  gratid  jactus  mercium 
facttu  est,  omnium  contributione  sarciatur,  quod  pro 
omnibus  dUUum  est,"  Bramwell,  L.J.,  it  is  true,  in 
Wright  v.  Marwood,  29  W.  B.  673,  7  a  B.  D.  62, 
rested  it  upon  an  implied  contract  inter  se  to 
contribute  by  those  interested.  Brett,  M.B.,  on 
the  other  hand,  in  Burton  v.  English,  32  W.  B.  655, 
12  Q.  B.  D.  218,  spoke  of  it  as  a  riffht  arising  not 
from  any  contract  at  all,  but  from  ue  old  Bhodian 
laws,  which  had  been  incorporated  into  the  law  of 
England  as  the  law  of  the  ocean.  It  is  not  necessary 
to  go  minutely  into  the  arg^uments  arising  from  the 
difference  of  opinion  as  to  Uie  ori^  of  the  law.  It 
is,  at  aU  events,  a  known  principle  enforceable  by 
the  courts,  resting  either  upon  positive  enactment 
adopted  into  our  law  or  from  an  implied  contract 
between  the  parties.  So  Lord  Coke  in  Sir  William 
Harbert's  case,  3  Bep.  116,  at  145,  explains  very  clearly 
when  dealing  with ''contribution."  He  says:  "Note, 
reader,  when  it  is  said  before  and  often  in  our  books 
that  if  one  purchaser  be  only  extended  for  the  whole 
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debt,  that  he  shall  have  contribution;  it  is  not 
thereby  intended  that  the  othen  shall  give  or  allow 
to  hmi  anything  by  way  of  oontributiou,  but 
it  ought  to  be  intnided  that  the  parW,  who  is 
only  extended  for  the  whole,  may  by  audita 
querela  or  scire  /acuta,  as  the  case  requires,  defeat 
the  execution,  and  thereby  he  shall  be  restored  to 
all  the  mean  profits,  and  compcd  the  conusee  to  sue 
execution  of  the  whole  land ;  so  in  this  manner  every- 
one shall  be  contributory,  hoc  est,  the  land  of  every 
ter-tenant  shaU  be  equally  extended."  Lord  Bedes- 
dale  in  the  case  of  Stirling  v.  Forrester,  3  Bligh,  576.  at 
p.  596,  said  that  *'  the  decision  in  Bering  v.  Lord  Win- 
chilseat  1  Cox  Ch.  318,  2  Bos.  &  Pall.  270,  proceeded 
on  a  principle  of  law  which  must  exist  iu  all  countries, 
thai  where  several  persons  are  debtors  all  shall  be  equal. 
The  doctrine  is  illustrated  in  that  case  by  the  practice 
in  questions  of  'average,'  &o.,  where  there  is  no 
express  contract,  but  equity  distributes  the  loss 
equally.  On  the  prisage  of  wines,  it  is  immaterial 
whose  wines  are  taken ;  all  must  contribute  equally, 
so  it  is  where  goods  are  thrown  overboard  for  the 
safety  of  the  ship,  the  owners  of  the  goods  saved  by 
that  act  must  contribute  proportioniJly  to  the  loss. 
The  duty  of  contribution  extends  to  all  persons  who 
are  within  the  scope  of  the  equitable  obligation."  I 
know  of  no  case  in  which  anything  like  the  present 
claim  has  been  advanced.  There  is  no  debt  here  for 
which  both  the  parties  in  question  are  bound  to  some 
third  person.  It  cannot  be  denied  that  the  under- 
writers here  were  themselves  bound  to  incur  all  tiie 
liability  they  did  incur,  and  that  the  shipowner  was 
under  no  such  liability.  There  is  here  no  joint  owner- 
ship which  makes  a  liability  npon  all  partaking  of 
that  ownership,  and  which  uability  each  is  under  an 
obligation  to  some  third  person  to  fulfil.  In  another 
part  of  Lord  Bedesdale's  observatiooa  in  the 
case  of  8tirlif*g  v.  Forrester,  his  lordship  makes 
clear  what  he  means  by  his  commentttry  on  the  case 
of  Bering  v.  Lord  Winchilsea,  He  says :  **  The  principle 
established  in  the  case  of  Bering  v.  Lord  Winehilsea  is 
universal,  that  the  right  and  duty  of  contribution  is 
founded  in  doctrines  of  equity,  it  does  not  depend 
upon  contract.  If  several  persons  are  indebted  and 
one  makes  the  payment  the  creditor  is  bound  in  con- 
science, if  not  by  contract,  to  give  to  the  party 
paving  the  debt  all  his  remedies  against  the  other 
debtors.  The  cases  of  average  in  equity  rest  upon  tiie 
same  principle.  It  would  be  against  equity  for  the 
creditors  to  exact  or  receive  payment  from  one  and 
to  permit,  or  by  his  conduct  to  cause,  the  other 
debtors  to  be  exempt  from  paymeat.  He  is  bound, 
sddom  by  contract  but  always  in  conscience  as  far  as 
he  is  able,  to  put  the  party  paying  the  debt  upon  the 
same  footing  with  those  who  are  equally  bound. 
That  was  the  principle  of  the  decision  m  Bering  v. 
Lord  Winehilsea,  and  in  that  case  there  was  no 
evidence  of  contract  as  in  this.  So  in  the  case  of  land 
descending  to  coparceners,  subject  to  a  debt,  if  the 
creditor  proceeds  against  one  of  the  coparceners  the 
others  must  contribute.  If  the  creditor  discharges 
one  of  the  coparceners  he  cannot  proceed  for  the 
whole  debt  against  the  others ;  at  the  most  they  are 
only  bound  to  pay  their  proportions."  In  all  the 
cases  to  which  I  have  referred,  and  in  all  the  observa^ 
tions  made  by  the  learned  judges,  the  liability  of  each 
of  the  persons  held  to  be  bound  to  contribute  is 
assumed  to  exist  either  by  contract  or  by  some 
obligation  binding  them  all  to  equity  of  payment 
or  sacrifice  in  respect  of  that  Ciimmon  olmgation. 
But  this  is  the  first  time  in  wUch  it  has  been  sought 
to  advance  that  principle  where  there  is  nothing 
in  common  between  the  two  persons,  except  that  one 
psrson  has  taken  advantage  of  sometiiing  that 
aaother  person  has  done,  there  being  no  contract 


between  them— there  being  no  obligation  by  wluoh 
each  of  them  is  bound ;  and  the  duly  to  contribute  ii 
alleged  to  arise  only  on  some  general  principled 
justice,  that  a  man  ought  not  to  get  an  advantage 
unless  he  pays  for  it.  £>  that  if  a  man  were  to  cat 
down  a  wood  which  obscured  his  neighbour's  prospect 
and  gave  him  a  better  view,  the  neighbour  ought  ujpon 
this  principle  to  be  compelled  to  contribute  to  cutboc 
down  tiie  wood.  Or  if  a  man  built  a  wall  so  as  to  shield 
his  neighbour's  house  from  undue  wet  or  danger  from 
violent  tempests,  he  ought  to  be  entitled  to  contriba- 
tion  because  the  latter  has  got  an  advantage  irom 
what  his  neighbour  did.  I  can  find  no  authority  for 
any  principle  which  includes  this  case.  The  hesdi 
of  *< Average,"  "Principal  and  Surety,"  •« Joint 
Debtor,"  or  "Ownership  of  Lands,"  all  of  whiohaie 
liable  in  execution  and  only  one  of  which  has  been 
made  tibie  subject  of  execution,  are  intelligible  heads 
of  the  law,  and  are  included  within  well-known  and 
ascertained  principles.  This  case  seems  to  me  to  go 
entirely  beyond  those  ascertained  principles,  and  for  it 
there  would  appear  to  be  no  authority.  No  statute 
has  authorized  it;  no  principle  of  the  common 
law  comprehends  it ;  and  I  am  therefore  unable  to 
concur  wit^  the  judgment  of  the  majority  of 
the  Court  of  Appeal. 

But  it  remains  to  consider  whether  the  case  is  not 
covered  by  authority.  That  supposed  authority  is  to  be 
found  in  what  has  been  caUed  the  Vancouver  ooie- 
Matine  Insurance  Co.  {Limited)  v.  China  Trampadfic 
Co.  {Limited),  1  cannot  think  that  that  case  establishes 
any  such  proposition  as  is  insisted  on  here.  In  that 
case  the  sole  question  was  whether  a  particular  avenge 
loss  sustained  by  the  respondent  exceeded  3  per  cent 
witliin  the  meaning  of  the  warranty.  It  is  necessary 
to  observe  somewhat  minutely  the  facts  of  that  oaie 
iu  order  to  see  whether  there  is  anything  in  it  which 
affects  the  question  now  in  debate.  The  Vancouver, 
the  vessel  in  question,  was  insured  in  a  time  policy 
which  contained  the  warranty  "  free  from  average 
under  3  per  cent."  During  a  voyage  covered  by  the 
policy  she  sustained  certain  damaee  not  known  at  the 
time,  but  when  some  time  after  Uie  owners  for  their 
own  purposes  of  cleaning  and  scraping  her,  put  her 
into  dock,  the  damage  was  observed  then  ana  there, 
and  the  underwriters  were,  of  course,  liable  to  make 
good  the  particular  average  loss  for  which  under  tiie 
policy  they  were  liable.  The  question  having  arisen 
m  this  form,  and  tiie  owners  having  paid  the  whole 
of  the  dock  dues  while  the  vessel  was  being  scrs]^ 
and  cleaned,  and  whOe  simultaneously  the  obUgatuNi 
of  the  underwriters  was  being  fulfilled  by  the  repair 
of  the  damage,  it  was  argued  that  by  the  accidentsl 
circumstance  of  the  owner  bavins  put  his  vessel  into 
dock,  and  the  underwriter  having  thereby  escaped 
any  liability  to  the  dock-owner  for  dock  dues,  the 
cost  of  repairs  to  him  was  brought  under  tbe  Mpssd 
amount  of  3  per  cent.  What  the  court  bad  to  deter- 
mine was  the  liability  under  the  policy  in  questioo, 
and  with  reference  to  that  question,  which,  be  it  ob- 
served, is  to  be  measured  by  what  the  damage  would 
cost  to  repair,  the  court  held  that  the  dook  dues  were 
partly!'  the  cost,  and  thai,  under  the  oiroumstaaoes. 
-as  the  operations  were  simultanesnaly  performed,  the 
cost  should  be  attributed  (let  the  pfiWee  be  noted)  in 
moieties  to  the  operations  of  tho^  two  persons 
interested.  Now  the  owner  paid  the  cP^k  dues,  and 
if  he  had  not  done  so  the  underSI^^^  would 
undoubtedly  have  had  to  pay  for  dock  duK  *°^  *'  ^ 
had,  the  amoimt  paid  would  have  beea  oveAC^^^^ 
It  came,  in  fact,  to  a  calcuktion  of  the  extSi?^  g 
damage  done,  and  that  being  measured  by  itlSSf^ 
repair,  it  was  held  that  the  3  per  cent,  waa  reT 
What  Lord  Herschell  meant  is,  I  think,  suffirj? 
explained  by  what  he  says  in  commenting  on  tCT 
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of  Piiman  ▼.  Un%ver$dl  Marine  iMuranee  Cc^  SOW.  B. 
906,  9  Q.  B.  Div.  192,  as  to  the  mode  in  which  the 
partioalar  average  loos  was  to  be  arrived  at  in  that 
case.  He  says:  "All  the  jodges  were,  I  think, 
sffreed  that  where  there  is  a  pwtial  loss  in  consequence 
of  injnry  to  a  vessel  by  perils  insured  against,  and 
the  ship  is  actually  repaired  by  the  diipowner,  he  is 
fntitled  as  a  general  rule  to  recover  the  snm  properly 
expended  in  executing  the  necessary  repairs,  less  the 
osaal  allowances.**  Now  the  facts  found  in  that  case 
( Vancouver  case)  which  is  relied  on  were  that  the  vessel 
was  put  into  dry  dock  on  the  4th  of  January,  1876.  It 
was  discovered  on  the  afternoon  of  the  same  day  that 
her  stem-post  was  broken.  It  was  found  by  the  special 
case  that  if  the  vessel  had  required  nothing  but 
scraping  and  cleaning,  the  purpose  for  which  alone  she 
was  put  there  by  her  owners,  she  might  have  been 
finished  and  discharged  by  the  evening  of  the  6th, 
whereas  for  the  purposes  of  her  repair,  for  which  the 
underwriters  were  responsible,  she  required  the  whole 
time  from  the  4th  to  1 1th  of  Januanr,  when  in  fact  she 
was  dischai^ged.  How  a  mode  of  thus  calculating  the 
particular  average  loss  so  as  to  satisfy  the  contract 
between  the  two  parties  to  it  can  justify  such  a  pro- 
position as  is  here  insisted  oo,  I  am  unable  either  to 
understand  or  to  agree  to,  and  I  think  this  judgment 
should  be  reversed. 

Lcnrd  Magnaohten.— I  concur.  I  aeree  with  my 
noUe  and  learned  Mend  on  the  woolsack  that  there  is 
no  principle  of  law  which  requires  that  a  person 
should  contribute  to  an  outlay  merely  because  ne  has 
derived  a  material  benefit  from  it,  nor  is  there,  I 
think,  any  authority  to  be  found  for  the  application 
of  such  a  proposition,  unless  it  is  to  be  found  in  the 
Vancouver  eaee.  The  Vancouver  case  has  been  sup- 
posed to  go  some  way  in  that  direction  in  a  question 
between  shipowner  and  underwriter,  where  ship's 
repairs  and  underwriter's  repairs  are  carried  out 
simultaneously.  But  it  must  be  borne  in  mind  that 
the  question  for  decision  in  that  case  was  "  whether  a 
particular  average  loss  sustained  by  the  respondents 
exceeded  3  per  cent,  within  the  meaning  of  the 
warranty  contained  in  a  policy  of  assurance  under- 
written by  the  appellants,"  and  that  (as  Lord 
Herscbell  was  careful  to  point  out)  was  the  sole 
question  for  dedsinn.  It  was  not  decided  that  the 
shipowner  was  liable  for  one-half  the  cost  of  the  use 
of  the  dock,  including  dock  charges,  but  that  the 
underwriter  in  respect  of  his  obligation  was  liable  at 
least  for  one-half  of  the  cost.  That  was  enough  in 
the  particular  case  to  give  the  victory  to  the  ship- 
owner, and  in  this  House  he  could  not  have  asked  for 
more. 

Lord  MoRBis  concurred. 

Lord  Dayzy. — I  have  had  the  opportunity  of 
reading  the  judgment  of  my  noble  and  learned  friend 
Lord  Brampton.  It  expresses  my  opinion  so  much 
better  than  I  could  express  it  myself  that  I  will 
not  trouble  your  lordships  with  any  observations  of 
my  own. 

Lord    Brampton. — ^I    entirely    concur    in    the 

judgment  which   has  been  delivered   by  the  Lord 

Chancellor.     I  take  the  general  rule  to  be  oorreotiy 

stated  by  Lord  Herschell  in  the  Vancoiwer  case,  "  that 

where  there  is  a  partial  loss  iu  consequence  of  injuiy 

to  a  vessel  by  perils  insured  against,  and  the  ship  is 

actually  repaired  by  the  shipowner,  he  is  entitied  to 

recover  the  sum  properly  expended  in  executing  the 

,^        necessary  repairs,  less  the  usual  allowances,  as  the 

^^      measure  of  his  loss."    I  take  it  also  as  admitted  that, 

,  1^  but  for  the  matter  which  I  am  about  to  mention,  it 

^  t^would  not  be  disputed  that  the  respondents  were 

Z^f^iUMe  under  their  policy  to  pay  as  an  indemnity 


on 
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against  the  loss  by  perils  of  the  sea  which  occurred, 
the  full  sum  of  £82  6s.  claimed.  This  represents 
jtrimd  fade  their  responsibility.  The  respondents 
seek  to  reduce  this  amount  by  the  sum  of  £2  5s.  by 
reason  of  a  survey  of  the  ship  which  the  plaintifb, 
the  owners,  caused  to  be  made  by  Lloyd's  surveyor, 
during  the  period  in  which  the  vessel  was  under 
repair  on  the  pontoon,  which,  for  this  purpose,  I  may 
osll  a  dry  dock.  If  they  are  rip^t  in  makm^a  reduc- 
tion on  this  account,  no  question  being  raised  as  to 
the  amount,  the  respondents  are  entiUcd  to  retain  the 
judffment  pronounced  iu  their  favour  by  tiie  majority 
of  the  Court  of  AppeaL  Since  the  decision  of  the  Van- 
couver COM,  by  whiok,  of  course,  we  are  bound,  and  whidi 
to  me  seems  to  be  founded  on  good  sense,  it  is  not,  in 
my  opinion,  open  to  question  that  where  twooperations 
are  essentially  necessary  to  be  performed  upon  the  hull 
of  the  ship  in  order  to  render  her  in  a  condition  to 
justify  a  prudent  owner  in  sending  her  again  to  sea — 
one  of  suoh  operations  being  to  e£EiBot  repairs  for  the 
cost  of  which  underwriters  are  responsible ;  the  other 
to  dean  and  scrape  the  ship  necessitated  by  wear  and 
tear,  the  cost  of  which  must  be  borne  by  the  owners 
themselves,  neither  of  which  operations  could  be 
performed  unless  the  ship  were  d^-docked,  and  both 
of  which  operations  the  owners  and  underwriters,  or 
owners  acting  for  themselves  and  also  fer  the  under- 
writers, deem  it  expedient  should  be  performed  at  one 
and  the  same  time,  or  that  one  should  immediately 
follow  the  other  without  any  substantial  interviu 
under  one  continuous  dry-docking,  in  such  cases  the 
cost  of  docking  and  all  dock  dues  during  the  period 
in  which  the  vessel  is  in  dock  must  be  sharod  in 
proportion,  having  regard  to  the  period  of  joint  or 
separate  actual  use  of  it.  I  do  not,  however,  find 
any  thing  iu  the  Vancouver  case  which  would  justify 
such  division  of  dock  dues,  unless  in  such  cases  as  I 
have  mentioned.  The  present  is  a  very  different  case. 
T?ie  Budbon  was  dry-docked  solely  to  enable  the 
underwriters  to  effect  the  repairs  for  which  they  were 
liable  and  with  no  other  obiect,  and  no  other  repair 
was,  in  fact,  done  or  required  to  be  done  on  the  ship  ; 
the  survey  of  Lloyd's  surveyor  was  in  no  way 
necessary  for  any  purpose  connected  with  the  work 
performed  on  the  vessel,  but  was  only  made  to  entitie 
the  owners  to  reclassification  at  Lloyd's,  and  need 
not  have  been  made  at  that  moment,  nor  at  any 
particular  time,  so  long  as  it  was  made  within  the 
time  limited  by  Lloyd*s  rules,  which  had  then  nine 
months  to  run.  It  is  quite  true  that  if  it  had  not 
then  been  made  it  would  have  been  necessary  if  she 
were  afterwards  surveyed  to  have  incurred  the  expense 
of  again  dry-docking  her  at  the  owners'  expense,  and 
to  that  extent  the  owners  might  have  been  benefited. 
I  say  might,  because  the  owners  might  have  sold  the 
vessel  in  the  meantime,  or  some  other  thing  might 
have  occurred  to  render  such  survey  unnecessary. 
Assuming,  however,  that  the  expense  of  another  dry- 
doddng  was  in  this  way  saved,  and  that  to  that  ex- 
tent the  owners  were  benefited,  I  think  that  circum- 
stance immaterial,  and  it  does  not  warrant  a  claim 
for  contribution  towards  the  dock  dues  imperatively 
incurred  on  the  underwriters'  account  in  the  dis- 
charge of  their  obligations.  I  think  that  such  con- 
tribution can  only  be  insisted  upon  in  those  cases 
where  work  is  done  to  the  vessel  itself  by  two  or 
more  persons,  each  separately  and  simultaneously 
engaged  under  different  obligations  in  doing  portions 
of  it,  dry-docking  being  necessary  for  each.  If  the 
respondents'  claim  for  contribution  were  allowed,  I 
see  no  reason  why  such  a  claim  might  not  be  made 
against  an  owner  who,  while  his  ship  was  in  dry  dock, 
sold  her,  subject  to  immediate  inspection  and  survey 
his  purchaser.  A  variety  of  otner  cases  similar  in 
might  be   suggested.    I   think  that  the 
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owners,  in  oausiog  the  survey  to  be  made  in  this  caw, 
were  taking  what  Lord  Henohell  termed  **  an  inci- 
dental advantage,"  from  the  fact  that  a  damage 
arising  from  a  nsk  within  the  policy  had  necessitated 
repairs  at  the  expense  of  the  underwriter ;  and  he  puts 
by  way  of  illuslxation  the  case  of  a  vessel  in  ordinary 
course  requiring  scraping  and  painting  at  intervals 
of  five  years,  and  before  the  time  for  such  operation 
has  arrived  meeting  with  a  disaster  by  i>6rils  of  the 
sea  and  docked  for  repairs  for  which  underwriters 
were  responsible;  and  the  shipowner  takmg  the 
opportunity  of  scraping  and  painting  his  ship.  In 
repudiating  the  notion  that  the  entire  time  occupied 
in  that  operation  should  be  borne  by  the  shipowner, 
he  adds,  *'  if  they  were  to  be  borne  by  him  at  all." 
This  observation  of  that  noble  and  learned  Lord 
makes  it  clear  to  me  that  he  did  not  contemplate  his 
judgment  covering  such  a  case  as  this,  where  nothing 
was  in  fact  done  on  the  ship,  and  the  survey  did  not 
in  the  smallest  degree  delay  tiie  completion  or  add 
one  farthing  to  the  expense  of  the  repairs  done  for 
the  underwriter.  I  think,  therefore,  that  this  appeal 
should  be  allowed. 

Lord  BoBERTSON  concurred. 

Judgment  of  the  Court  of  Appeal  reversed,  with  coHs, 
here  and  below. 

Solicitors  for  the  appellants,  BoUereU  A  Boche,  for 
Vaughan  <k  Boche,  Cardiff. 

Solicitors  for  the  respondents,    Walton$,  Johnson, 
Bulb,  d:  Whatton. 


<EEottrt  of  Appeal. 


0) 


Dec.  16. 


AppeaL 
(A.  L.  Smith,  Collins,  and 
Vaughan  Williams,  L.JJ. 

Francis  v.  Turner  Brothers,  (o.) 
Maiter  and  aervant^Accideat — Compen»aiion—'*  On  or 
in  or  about  a  factory  " — Factory  of  third  person — 
W^lrkmen*B  Oompenaation  Act,  1897  (60  A  61   Vict. 
c,  37),  «.  7. 

Section  7,  eub-aection  I,  of  the  Workmen* b  Oompenaa- 
tion Act,  1897,  which  providea  that  the  Act  ahaB  apply 
only  to  empkymeat  by  the  underiakera  ••o«  or  in  or 
about  a  •  .  .  fadory,**  appliea  only  to  a  factory 
occupied  by  the  employer  where  he  carriea  on  hia  buaineaa, 
and  doea  not  include  a  fadory  belotiging  to  a  third 
peraon  to  which  the  workman  ia  aent  on  hia  employer^a 
ouaineaa. 

Appeal  from  the  dedsion  of  the  Newtown  County 
Court  judge  in  proceedings  to  assess  oompensatioii 
under  die  workmen's  Compenntion  Act,  1897. 

The  appellant,  Francis,  was  a  labourer  in  the 
employment  of  the  respondents,  Messrs.  Turner 
Brothers,  ^o  were  the  owners  and  occupiers  of  a 
factory.  On  the  14th  of  November,  1897,  the 
i^peUant  was  sent  l^  the  respondents  with  some 
other  workmen  to  the  doth  factory  of  the  Severn 
Tweed  Co.  to  remove  an  old  disused  steam  engine 
which  the  respondents  had  purahased.  While  engaged 
in  removing  the  engine  from  the  place  wherait  was 
fixed,  a  taiJt  which  was  above  the  engine  fell  down 
and  injured  the  appellant.  It  was  admitted  that 
the  accident  arose  out  of  and  in  the  course  of  the 
appellant's  employment.  "Hie  Severn  Tweed  Ca's 
factory  was  about  850  yards  from  the  respondente' 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
l*w.        ^ 


factory  by  the  footpath,  and  about  one  mUe  by  the 
cart-road. 

The  county  court  judge  held  that  section  7,  sab- 
section  1,  of  the  Workmen's  Compensation  Act,  1897, 
did  not  apply  to  employment  on  or  in  or  about  s 
factory  not  occupied  by  the  respondents,  and  he 
accord^gly  made  an  award  in  their  favour. 

Ellia  J.  Griffith  and  H,  C.  Davenport,  for  the 
appellant.— By  section  7,  sub-section  1,  of  the 
Workmen's  Compensation  Act,  1897,  the  Act  only 
applies  to  employment  by  the  undertakers — ^Uiat  ii, 
by  sub-section  2,  in  the  case  of  a  factory  the  oconpisn 
thereof  within  the  meaning  of  the  Factory  and  Work- 
shop Acts,  1878  to  1895—''  on  or  in  or  about  s 
factory."  The  section  does  not  sav  '*  the  "  factory. 
The  Act  applies  to  employment  by  the  occupier  of  s 
factory  at  another  factory.  The  acddent  having 
arisen  out  of  and  in  the  course  of  the  appeUant^i 
employment,  the  respondents  were  liable  though  the 
accident  happened  at  a  factory  not  belonffin^  to  them 
to  which  they  had  sent  the  appellant  on  tneir  work, 

Buegg,  Q.C.,  and  A.  Powell,  far  the  respondents, 
were  not  called  upon. 

A.  L.  Smith,  L.  J.— This  seems  to  me  a  dear  esse. 
The  respondents  were  the  oooupiers  of  a  &Mstory,  and 
they  had  in  their  employment  a  workman  who.  if  thii 
acddent  had  happened  in  that  factory,  would  have 
been  entitled  to  compensation  under  the  Act  The 
respondents  having  bought  an  old  ens;ine  which  wm 
in  a  factory  about  half  a  mile  away  uom  their  own 
factory  by  the  footpath,  and  about  double  tliat  dii- 
tance  py  the  cart-road,  sent  some  of  their  workmen, 
among  them  the  appellant,  to  that  factory  for  the 
purpose  of  removing  the  engine  and  takmg  it  to  their 
own  factory.  Wlme  the  men  were  removing  the 
engine  at  Uie  other  factory  a  tank  fell  upon  the 
appellant  and  injured  him.  The  question  is  whether 
the  appellant  is  entitled  to  compensation  under  the 
Act  of  1897.  By  section  7,  sub-section  1,  the  Aet 
only  applies  to  employment  by  the  undertaken,  inter 
alia,  "  on,  in,  or  about  a  factory."  It  is  said  thsl 
those  words  indude  employment  at  a  factory  other 
than  that  occupied  by  the  employer.  In  my  opimon 
that  is  not  the  meaning  of  the  sectioiL  The  seetioa 
means  employment  at  tiie  factory  occupied  by  the 
employers,  where  the  employers  c«y  on  theb 
busmess.  For  these  reasons  lam  of  opinum  that  thii 
appeal  must  be  dismissed. 

Collins  and  Yajjqsuls  Williaks,  Ii.JJ.,  cob- 
curred* 

Appeal  diamiaaed. 

SoHdtors  for  the  i^peUant,  Wooanam  A  Smith,  far 
Martin  Wooanam,  Newtown. 

Solidtors  for  the  respondents,  Hurd  A  Sam,  lor 
WiUiama,  Oittina,  A  Taylor,  Newtown. 


•I 


Dee.  4,  5,12. 


From  Chan.  Div. 

(lindley,  M.IL,  Jeune,  P., 

and  Bomer,  L.J.) 

BoosxT  V.  Whioht  &  Co.  (a.) 

Copyright  —  Infringement  —  Book  —  Shod  of  wmak— 
Ferforaiod  aheeta  for  uae  in  a  meehanicai  ituirmmatat 
—Copyright  Act,  1842  (5  <t-  6  Vict,  c  45),  «».  2,  id. 

A  copy  ia  that  which  com/ea  ao  near  the  origimai  m  tt 
give  every  peraon  aeeing  it  the  idea  of  the  <ii  iji'—? 
Thifiga,  therefore,  which  are  uaed  for  purpoma  wieBg 


(a.)  Beported  by  J. 


I.  Stibuhq,  Esq., 
at -Law. 
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onAfundatMntaUy  distind/rom  tJu>9e  of  tJieir  origindl^ 
art  fkot  copies  of  auch  originals  within  the  meaning  of 
the  Copyright  Jct^  1842.  Nor  do  they  become  copies 
within  the  Act  because  they  might  possibly  be  used  for 
the  purposes  of  their  originals,  so  long  as  no  such  use  is 
eOher  intended  or  made. 

The  plaintiffs  were  proprietors  of  the  copyright  of 
certain  sheets  of  music.  The  defendants  sold  certain 
perforated  sheets  to  be  used  as  part  of  a  mechanical 
instrument  for  the  production  of  musical  sounds.  It 
vfos  possible  to  read  the  notes  of  the  perforated  sheets. 
Certain  words  indicating  time  and  expression,  which 
were  taken  from  the  plaintiffs*  sheets  of  music,  were 
printed  on  the  perforated  sheets. 

Held,  (1)  that  the  perforated  sheets,  being  part  of  a 
mechanical  instrument,  were  not  copies  of  the  plaintiffs* 
sheets  of  music  within  the  meaning  of  the  Copyright  Act, 
1842;  and  (2)  thai  the  plaintiffs*  copyright  was  not 
infringed  by  the  printed  words  on  the  perforated  sheets, 
as  these  were  only  of  use  as  directions  for  working  the 
mechanical  instrument. 

Judgment  of  StxrWng.  J.  (47  W.  R,  664,  [1899]  1  Ch, 
836),  affirmed  on  the  fi'st  point,  and  reversed  on  the 
second  point. 

This  was  an  appeal  from  a  decision  of  Stirling,  J. 
(reported  47  W.  R.  564,  [1899]  1  Ch.  836). 

The  plaintifb  were  proprietors  of  the  copyright  in 
the  mnsic  of  three  sonss,  and  they  bronffht  the  action 
to  restrain  an  alleged  infringement  of  their  copy- 
ri^t. 

Jhe  acts  complained  of  consisted  in  the  sale  by  the 
defendants  of  perforated  sheets  of  paper  for  use  in  an 
instniment  called  the  .Siolian. 

The  iBolian  was  a  wind  instrument  worked 
mechanically,  but  furnished  with  stops,  swells,  and 
pedals,  by  means  of  which  changes  in  time  and  ex- 
pression were  effected.  It  contained  forty-six  pipes 
or  reeds,  each  of  which  sounded  a  particular  note. 

The  sheets  in  question  were  made  in  the  form  of 
I  oils,  which  were  placed  in  the  instrument  and  un- 
rolled by  its  action.  They  were  so  prepared  that 
wbenoTer  a  perforation  passed  under  a  particular  |pipe 
the  appropriate  note  was  sounded.  The  perforations 
were  mBiae  in  straight  lines  parallel  to  the  edges  of 
the  notes,  so  that  afi  perforations  in  the  same  line  gave 
the  same  note.  The  perforations  were  of  different 
lengths  so  that  if  the  same  time  were  kept,  as  would 
be  the  case  if  the  machine  were  left  to  itself,  the 
length  of  the  perforation  would  indicate  the  duration 
of  uie  note. 

At  the  beginning  of  each  roll  was  printed  a  state- 
ment as  to  the  key  in  which  the  jMurticular  piece  of 
music  was  written.  The  rolls  contamed  no  indications 
of  any  change  of  key.  There  were,  however,  printed 
on  some  of  them  certain  words  which  were  found  on 
the  sheets  of  music  published  by  the  plaintiffiB,  such  as 
ptano,  crescendo,  Ac. 

The  stops  were  used  to  alter  the  nace  and  expression 
at  and  wiUi  which  the  music  was  played,  and  the  skill 
of  the  player  mainly  consisted  in  availing  himself 
oi  tlieee  stops  so  as  to  produce  the  best  effect. 

The  plaintiffs  contended  that  these  perforated  rolls 
were  copies  of  sheets  of  music  within  section  2  of  the 
Gcmyright  Act,  1842. 

ft  was  proved  at  the  trial  that  it  was  possible  to 
oonstroct  a  key  so  as  to  enable  anyone  to  copy  down 
the  ordinuy  notes  from  the  perforation.  But  there 
was  no  evidence  that  anyone  had  ever  acquired  the 
art  of  reading  these  rolls,  and  in  the  opinion  of  the 
judge  it  was  improbable  that  anyone  would  ever  do 
■o. 

Stirling,  J.,  held  that  the  rolls,  so  far  as  they  con- 
tained perforations,  were  part  of  the  instrument  and 
were  not  copies  of  sheets  of  music  within  the  Copy- 


right Act,  1842 ;  but  that  the  addition  of  the  directions 
as  to  time  and  expression  constituted  an  infringement 
of  the  plaintiffs'  copyright :  see  47  W.  B.  654,  |;i899] 
I  Gh.  836. 

The  plaintiffi  appealed  from  the  first  part  of  the 
judgment,  and  the  defendants  from  the  second. 

Butcher,  Q,C.,  and  Scrutton,  for  the  appellants. 

MouUon,  Q,C,,  T.  TerreU,  Q.C.^  and  Eustace  Smiih, 
for  the  respondents. 

Butcher,  Q,C.,  replied. 

The  arguments  were  similar  to  those  in  the  court 
below. 

The  following  cases  were  cited:  D'Almaine  v. 
Boosey,  1  Y.  &  C.  Ex.  288 ;  Hanfstaengl  v.  Empire 
Palace,  42  W.  R.  681,  [1894]  3  Ch.  109;  Wood  v. 
Boosey,  1 6  W.  R.  485,  L.  R.  3  Q.  B.  223 ;  Davis  v,  GomiUi, 
64  L.  J.  Ch.  419,  33  W.  R.  Dig.  54 ;  HoUinrake  v. 
Truswdl,  [1894]  3  Ch.  420,  43  W.  R.  Dig.  350; 
Warns  v.  Seebohm,  36  W.  R.  686,  39  Ch.  D.  73; 
M<q}le  V.  Junior  Army  and  Navy  Stores,  31  W.  R.  70, 
21  Ch.  D.  369;  Novelh  v.  Sudlow,  12  C.  B.  177; 
Nicols  V.  Pitman,  32  W.  R.  631,  26  Ch.  D.  374. 

Cur.  adv.  vult, 

Dec.  12.— L1NDI.BT,  M.R.,  read  the  following 
judgment,  in  which  Jeune,  P.,  concurred:  The 
plaintiffB  are  entitled  to  copyright  in  three  sheets  of 
music.  What  does  this  mean.  It  means  that  they 
have  the  exclusive  right  of  printing  or  otherwise 
multiplying  copies  of  those  sheets  of  music— t.e.,  of 
the  bars,  notes,  and  other  printed  words  and  sigos  on 
those  sheets.  But  the  plaintiffs  have  no  exclusive 
right  to  the  production  of  the  sounds  indicated  by  or 
on  those  sheets  of  music ;  nor  to  the  performance  in 
private  of  the  music  indicated  by  such  sheets ;  nor  to 
any  mechanism  for  the  production  of  such  sounds  or 
music. 

The  plaintiffs'  rights  are  not  infringed,  except  by 
an  unauthorized  copy  of  their  sheets  of  music.  We 
need  not  trouble  ourselves  about  authority;  no 
question  turning  on  the  meaning  of  that  expression 
has  to  be  considered  in  this  case.  The  only  question 
we  have  to  consider  is  whether  the  defendants  have 
copied  the  plaintiffs'  sheets  of  music. 

The  defendants  have  taken  those  sheets  of  music 
and  have  prepared  from  them  sheets  of  paper  with 
perforations  in  them;  and  these  perforated  sheets, 
when  put  into  and  used  with  properly-constructed 
machines  or  instruments,  will  produce,  or  enable  the 
machines  or  instruments  to  produce,  the  music  indi- 
cated on  the  plaintiffs'  sheets.  In  this  sense  the  de- 
fendants' perforated  roUs  have  been  copied  from  the 
plaintifEs'  sheets.  But  is  this  the  kind  of  copying 
which  is  prohibited  by  the  Copyright  Act  ?  or,  rather, 
is  the  perforated  sheet  made  as  above  mentioned  a 
copy  of  the  sheet  of  music  from  which  it  is  made  ? 
Is  it  a  copy  at  all  P  Is  it  a  copy  within  the  meaning 
of  the  Copyright  Act  ? 

A  sheet  of  music  is  treated  in  the  Copyright  Act  as 
if  it  were  a  book  or  sheet  of  letterpress.  Any  mode  of 
copying  such  a  thing,  whether  by  printing,  writing, 
photosraphy,  or  by  some  other  method  not  yet  in- 
vented, woud,  no  doubt,  be  copying.  80,  perhaps, 
might  a  perforated  sheet  of  paper  to  be  sung  or 
played  from  in  the  same  way  as  sheets  of  music  are 
sung  or  played  from.  But  to  play  an  instrument 
from  a  sheet  of  music  which  appeals  to  the  eye  is  one 
thins ;  to  play  an  instrument  with  a  perforated  sheet 
whidi  itself  forms  part  of  the  mechanism  which  pro- 
duces the  music  is  quite  another  thing.  I  have  con- 
sulted Johnson's,  Richardson's,  and  Murray's  Dic- 
tionaries to  ascertain  the  meanings  attributed  to  the 
word  copy)  and  I  do  not  myself  think  that  the  per- 
forated sheet  can  be  said  to  be  a  copy  of  the  sheet  of 
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muMO  unless  the  woid  copy  is  used  ih  a  yery  loose 
and  inacoarate  sense.  Be  this  as  it  may,  I  cannot 
think,  or  bring  myself  to  decide,  that  the  perforated 
sheet  is  a  copy  of  a  sheet  of  masic  within  the  meaning 
of  the  Copyright  Act.  The  fundamental  ideas 
underlying  them  are  difiEerent,  and  the  uses 
to  be  made  of  them  are  fimdamentally  differ- 
ent. Music  appeals  to  the  ear,  but  a  sheet  of 
music  appeals  to  the  eye,  and  the  observation  of 
Bayley,  J.,  in  West  r.  Francis,  5  B.  &  Aid.  737,  is 
applicable  not  only  to  engravings  but  to  all  kinds  of 
books,  and  the  Copyright  Act  treats  a  sheet  of  music 
as  it  treats  a  book.  He  said :  *<  A  copy  is  that  which 
comes  so  near  to  the  original  as  to  give  to  every  person 
seeing  it  the  idea  created  by  the  original."  I  do  not 
say  tbat  the  defendants'  perforated  roUs  cannot 
possibly  be  regarded  as  sheets  of  music.  They  may 
possibly  be  so  regarded  by  specially  skilled  persons 
who  have  learned  to  read  the  perforations.  Cou- 
cediog,  for  the  sake  of  argument,  that  a  person 
might  be  trained  to  play  or  even  to  sing  from  the 
perforated  sheets,  it  is  clear  that  they  are  not  made 
to  be  so  used,  nor  are  they  ever  so  used  in  fact ;  and 
we  ought,  in  my  opinion,  to  deal  with  the  case  on 
broad  business  lines,  and  not  on  impractical,  although 
theoretically  possible,  assumptions. 

If  these  perforated  rolls  were  new  it  appears  to  me 
that  their  invention  might  be  patented;  and  this 
could  not,  in  my  opinion,  be  said  of  any  copy  of  any 
book. 

It  may  be  true  that  the  manufacture  and  sale  of  the 
perforated  sheets  diminish  the  sale  of  the  plaintiffs* 
sheets  of  music.  But  it  does  not  follow  that  the 
plaintifBs*  copyright  has  been  infringed ;  and  I  am  of 
0|>inion  that  it  has  not. 

I  regard  the  defendants'  perforated  sheets  as  part 
of  a  mechanical  contrivance  for  producing  musical 
notes,  and  I  cannot  think  that  manufacturers  of 
musical  iotitruments  infriuge  any  person's  copyright 
by  BO  constructing  their  instruments  and  appliances 
to  be  used  with  them  as  to  produce  musical  notes 
indicated  on  a  sheet  of  music. 

On  this  broad  and  very  important  question,  which, 
so  far  as  I  know,  has  never  been  raised  before  in  this 
country,  I  am  of  opinion  that  the  decision  of  Stirling, 
J.,  is  correct. 

There  is,  however,  another,  but  comparatively 
subordinate,  question  on  which  I  am  unable  to  agree 
with  him.  a.e  has  restrained  the  defendants  from 
copying  the  directions  on  the  plaintiffs*  sheets  of 
music  to  the  person  using  them. 

The  defendants'  appeal  from  this  part  of  the 
judgment  ought,  in  my  opinion,  to  succeed.  The 
directions  on  the  plaintiffs'  sheets  of  music  are  no 
doubt  protected  by  their  copyright  so  long  as  they 
are  used  in  connection  with  the  plaintiffs'  musical 
score.  But  apart  from  those  scores  the  plaintiffs 
have  no  oopyriffht  in  such  directions.  The  cUrections 
are  not  themselves  a  sheet  of  music,  nor  are  they  a 
sheet  of  letterpress  separately  published.  Even  if 
they  were  they  would  be  mere  words,  not  sentences 
forminff  a  literary  composition  in  which  copyright 
could  be  acquired.  Upon  this  point  the  case  is 
governed  by  ffollinraJee  v.  Truswdl,  and  the  injunc- 
tion granted  by  Stirling,  J.,  to  restrain  the  use  of 
these  directions  must  be  discharged. 

The  net  result  is  that  the  plaintiffs'  action  wholly 
fails.  Their  appeal  must  be  dismissed  and  the 
defendants'  appeal  be  allowed. 

BoMBB,  L.J. — I  agree  in  thinking  that  the  appeal 
of  the  plaintiffs  should  be  dismissed.  As  the  question 
involved  is  one  of  some  importance  I  desire  to  add  a 
few  remarks.  The  rights  under  the  Copyright  Act  of 
an  author  of  a  piece  of  music  are:  (1;  To  prevent 
others  from  copymg  the  published  music  regarded  as 


a  book;  (2)  to  prevent  the  music  itself  being  per- 
formed in  public  without  the  author's  permission. 
But  anyone  may  perform  the  music  in  private  by 
voice,  musioal  instrument  in  the  ordinary  sense,  sack 
as  violins,  piano,  and  so  forth,  or  bv  any  mechanical 
instrument    Seeing  that  mechanical  instruments  for 

Sroduoing  musical  sounds  were  well  known  at  the 
ate  of  the  Act,  I  think  that  the  Legislature  never 
contemplated  that  the  author's  right  to  multiply 
copies  of  published  music  would  entitle  him  to  stop 
the  use  in  private  of  sugIl  an  instrument  beoause  it 
performed  the  published  music.  Of  oourse  I  am  now 
speaking  of  mechanical  musical  instruments  known 
at  the  date  of  the  Act.  But  those  instruments  were 
numerous  and  included,  for  instance,  musical  boxes. 
The  Act,  to  my  mind,  never  contemplated  that  the 
cylinder  of  a  musical  box,  taldng  that  as  one  of  the 
best  known  mechanical  instruments,  could  be  regarded 
as  a  copy  of  the  printed  music,  even  though  an 
aooomplushed  musLoan  might  be  able  by  inspection 
of  the  cylinder  to  gather  from  it  the  notes  of  the 
music.  Now  in  the  case  before  us,  the  sheets  which 
are  said  to  be  copies  of  the  plaintiffs'  published 
sheets  of  music  were  issued  only  for  the  purpose 
of  being  used  as  parts  of  a  mechanical  musical 
instrument  to  produce  musical  sounds.  And  as  a 
matter  of  substance  the  defendants'  sheets  have  in 
fact  only  been  used  by  those  to  whom  th^  were  issued 
for  the  sole  purpose  for  which  they  were  in  fact  issued. 
But  it  is  said  they  could  be  used  so  as  to  answec  the 
same  purpose  as  copies  of  the  plaintiffs'  printed  music, 
and  that  therefore  they  ought  to  be  regarded  as  oo^es 
within  the  Act.  To  my  mind  it  does  net  of  necessity 
follow  that  beoause  a  thing  might  be  so  used  as  to 
answer  the  same  purpose  as  the  copy  of  a  book,  it 
must  be  regarded  as  a  copy  within  the  Act.  But, 
passing  that  by,  I  deal  with  the  question  before  us  as 
one  of  substance,  and  I  ask  myself  whether  in  sub- 
stance and  in  any  practical  view  the  defendants' 
sheets  could  be  used  so  as  to  answer  the  purpose  of 
copies  of  the  pUlntiffs'  musical  sheets.  On  the 
evidence  in  the  case  I  agree  with  Stirling,  J.,  that  this 
question  must  be  answered  in  the  negative.  I  think 
that  that  really  disposes  of  the  appeal.  In  no  praotioal 
or  substantial  view,  in  my  opinion,  can  the  defendants' 
sheets  be  regarded  as  copies  within  the  meaninff  of 
the  Act  of  the  plaintiffs'  sheets  of  music  regarded  as 
books.  And  I  may  add,  at  the  risk  of  repeating  what 
I  have  already  said,  that  the  plaiatiffs'  sheets  and  the 
defendants'  sheets  are  issued  ani  used  for  substan- 
tially d  ifferen t  obj  ects.  The  plaintiffs'  sheets  are  issued 
and  used  as  books  to  be  read.  The  defendants'  sheets 
are  issued  and  used,  not  as  books  to  l>e  read,  but  as 
parts  of  a  mechanical  musioal  instramentto  produce  the 
sounds  of  music. 

On  the  defendants'  appeal,  which  raises  a  ques- 
tion of  comparatively  little  importance,  although 
I  have  felt  some  doubt  about  it,  especially  having 
regard  to  the  views  of  Stirling,  J.,  I  come,  on  the 
whole,  to  the  same  conclusion  as  the  Master  of  the 
Bolls.  I  think  that  no  substantial  part  of  the  plain- 
tiffs' book — ^that  is,  of  their  printed  musical  sheets 
has  been  copied  by  the  defendants'.  So  far  as  words 
have  been  taken  from  the  plaintiffs*  book  and  put  in 
the  defendants*  sheets,  they  have  no  use  or  coonected 
meaning  by  themselves,  and  are  only  of  use  as  regards 
the  defendants*  sheets,  in  any  practical  point  of  view, 
as  directions  for  working  the  defendants*  mechanical 
instrument  to  produce  musical  sound.  I  therefore 
agree  ia  thinking  that  the  plaintiffs*  action  ought  to 
stand  dismissed  with  costs  here  and  below. 

Appeal  dismissed;  cross»appeal  aUowed, 

Solicitors,  Wilkinson^  EowleU,  A  Co, ;  Maples,  Tees* 
dale,  A  Co, 
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Appeal.  "j 

A.  L.  Smith,  GollinB,  and  [  Dec.  9. 

anghttQ  Williams,  L.  JJ.}  ) 

HxNirxsSEY  V.  McCabb.  (a.) 

Matter  and  iervani-'Employmnd— Accident --Factory 
— Mackinery  —  Loading  frviti  a  dock —  Workmen* s 
Compensaiion  Act.  1897  (60  4k  61  Vict,  c,  37),  m.  1,  7 
—Factory  and  Workahop  Act,  1895  (58  &  69  Vict,  c. 
37),  «.  23,  sub'iection  1. 

A  stevtdore'i  labourer  toaa  injured  by  an  accident  in 
the  covree  of  hie  employment.  At  the  time  of  the  accident 
he  woe  on  board  a  ship  lying  in  a  dock,  and  was  engaged 
in  loading  the  ship  frdm  a  lighter  by  means  of  a  steam 
toineh  which  was  attached  to  the  ship.  No  shore 
machinery  was  being  used, 

Hdd,  that  the  steam  winch  was  not  constituted  a 
factory  within  the  meaning  of  the  Workmen^ s  Compensa- 
tion Act,  1897,  by  virtue  of  sectitm  23  of  the  Factory 
atid  Workshoji  Act,  1895;  for  it  was  not  being  used  in 
the  process  of  loading  from  a  dock. 

Appeal  from  an  award  of  the  judge  of  the  Bow 
Goancy  Court  in  ao  arbitration  under  the  Workmen's 
CompCTiaation  Act,  1897. 

The  applicant  was  a  Bteyedore*8  labourer,  and  the 
employer  was  a  master  stevedore.  The  applicant 
sustained  accidental  iojaiies  while  he  was  in  the 
oonrse  of  his  employment  on  board  a  yeisel  which 
was  lying  in  Victoria  Docks.  At  the  time  of  the 
aoodent  the  applicant  was  engaged  in  loadinffthe 
Teasel  with  cargo  from  a  lighter,  which  was  lying 
aloogside,  by  means  of  a  steam  winch,  which  was 
attached  to  the  vessel.  No  shore  machinery  was  being 
used. 

The  question  was  whether  the  employment  in  which 
the  af^dicant  was  engaged  was  pm^oyment  to  which 
the  Workmen's  Compensation  Act  applied. 

The  county  court  judge  made  an  award  in  favour 
of  the  applicast. 

The  employer  appealed. 

Buegg,  Q.C,  and  Boskill,  for  the  employer.— This 
was  not  an  employment  to  wluoh  the  Workmen's 
Compensation  Act  applies.  By  section  7,  sub-section 
1,  thiB  Act  applies  to  employment  in  a  factory ;  and 
by  sub-section  2,  *'  factory  "  includes  any  dock, 
wharf,  quay,  warehouse,  machinery  or  plant,  to  which 
any  provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895.  By  section  23  of 
the  Factory  and  Workshop  Act,  1895,  certain  specified 
provisionB  of  the  Factory  Acts  ''  shall  have  ^ect  as 
if  (a)  every  dock,  wharf,  quay,  and  warehouse,  and, 
ao  far  as  relates  to  the  process  of  loading  or  unloading 
therefrom  or  thereto,  all  machinery  and  plant  used  in 
that  process,  and  (5)  any  premises  on  which  machinery 
worlnd  by  steam,  water,  or  other  mechanical  power, 
is  temponuily  used  for  the  purpose  of  the  construction 
of  a  building  or  any  structural  work  in  connection 
with  a  building,  were  included  in  the  word  factory, 
and  the  purpose  for  which  the  machinery  is  used  were 
a  mannfaoturing  process,  and  as  if  the  person  who  by 
himself,  his  agents  or  workmen,  temporarUy  uses  any 
such  machinery  far  the  before-mentioned  purpose 
were  the  occupier  of  the  said  premises ;  and  for  the 
purpose  of  the  enforcement  of  those  sections  the 
person  having  the  actoal  use  or  occupation  of  a  dock, 
wharf,  quay,  or  warehouse,  or  of  any  premises  within 
the  same  or  forming  part  thereof,  and  the  person  so 
osdng  any  such  machiuery  shall  be  deemed  to  be  the 
oocnpier  of  a  factory."  The  word  **  factory  "  there- 
fore   includes    two    classes    of     machinery  —  viz., 

(a.)  Beported  by  F.  Q.  BucxXR,  Esq.,  Barrister- 
at-Law. 


machinery  used  in  the  process  of  loading  or  unload- 


ing from  or  to  a  dock,  wharf,  quay,  or  warehouse, 
and  machinery  worked  by  steam  for  the  purpose  of 
building.  And  the  person  using  machinery  of  either 
of  these  two  classes  is  to  be  deemed  to  be  the  occupier 
of  a  factory.  McNicholas  v.  Dawson  ds  Sons,  47  W.  B. 
500.  [1899J  1  Q.  B.  773,  is  an  instance  of  the  second  class 
of  mnchiuery ,  but  that  case  does  not  loach  the  present, 
for  tbitf  is  not  a  case  of  machinery  used  for  bmlding. 
The  applicant,  in  order  to  make  out  his  claim,  must 
show  that  this  steam  winch  was  machinery  used  in  the 
process  of  loading  from  a  dock  or  unloading  to  a  dock. 
The  facts,  however,  show  that  the  machinery  was 
being  used  for  loading  from  a  ligUter.  The  county 
court  judge  thought  that  Wvodhan  v.  Atlantic 
Transport  Co.,  47  W.  B.  105,  [1899]  1  Q.  B.  16, 
governed  this  case.  But  in  that  case  cargo  was 
being  unloaded  by  means  of  a  crane  on  a  quay, 
and  the  decision  of  the  court  was  that  tbe  Act  applied 
because  the  employment  was  on  or  about  machinery 
used  in  the  process  of  unloading  to  a  quay. 

They  also  referred  to  Flowers  v.  Chambers,  47  W.  B. 
513,  [1899]  2  Q.  B.  142  ;  Hall  v.  Snowdon,  Hubbard,  & 
Co.,  47  W.  B.  486,  [1899]  2  a  B.  136;  and  Durrie  v. 
Warren  dk  Co.,  15  Times  L.  B.  365. 

Montague  Lush,  for  the  applicant.— This  case  comes 
within  section  23  of  the  Factory  and  Workshop  Act, 
1895.  The  steam  winch  was  used  iu  the  process  of 
loading  from  the  dock.  The  section  contemplates 
loading  to  or  unloading  from  a  dock,  wharf,  quay,  or 
warehoust).  Some  meaning  must  be  given  to  the 
word  *'  dock  " ;  and  the  only  way  in  which  cargo  can 
be  loaded  from  a  dock,  in  contradistinction  to  a  wharf 
or  quay,  is  by  means  of  a  Ughter.  The  word  *'  dock  " 
in  this  section  clearly  means  the  wuter.  The  dedsion 
in  Flowers  v.  Charnbers,  that  a  ship  lying  in  a  dock  is 
not  a  dock,  must  be  accepted.  But  loading  from  a 
lighter  lying  in  a  dock  is  loading  from  the  dock.  The 
lighter,  though  not  part  of  the  dock,  is  part  of  the 
piant  used  for  the  operation  of  loading  from  the  dock. 
If  cargo  were  taken  on  board  a  ship  from  a  cart 
standing  on  a  quay,  although  the  cart  would  not  be 
the  quay,  the  cargo  would  be  none  the  less  loaded  from 
the  quay. 

A.  L.  Smith,  L.  J.— The  point  raised  in  this  case 
is  whether  a  steam  winch  on  board  a  ship  lying 
in  a  dock,  which  steam  winch  is  used  for  taking 
in  cargo  from  a  lighter  lying  alongside,  is  a 
factory  within  the  meaning  ot  the  Workmen's 
Compensation  Act.  To  determine  this  we  have  to 
consider  the  incorporation  into  the  Workmen's 
Compensation  Act  of  provisions  in  the  Factory  Acts 
defloiog  what  constitutes  a  factory.  No  case  that  we 
have  yet  decided  covers  this  point.  In  Flowers  v. 
Chambers  we  held  that  employment  un  a  ship  lying  in  a 
dock  is  not  employment  in  a  dock.  In  Durrie  v. 
Warren  &  Co.  we  went  a  long  way  iu  the  direction  iu 
which  we  are  going  to-day. 

Section  7,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act  says  that  the  Act  shall  apply  to 
employment  in,  on,  or  about  a  factory.  Then  sub- 
section 2  says  that  **  factory  "  shall  iudude  any  dock, 
wharf,  quay,  warehouse,  madhiaery  or  plant,  to  which 
any  provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895.  That  brings  us  to 
section  23  of  the  Factory  and  Workshop  Act.  1895. 
This  section  deals  with  certaiu  provisions  of  the 
Factory  Acts,  which  it  arranges  iu  five  groups,  and 
numbers  (i.).  (ii.),  (iii.),  (iv.),  and  (v.).  These  pro- 
visions applied  to  factories,  and  to  taotories  only. 
Sectiou  23  extends  their  application  and  says  that 
they  are  to  have  eflfect  as  if  every  dock,  whyf,  quay, 
and  warehouse,  and,  so  far  as  relates  to  the  process 
of  loading  and  unloading  therefrom  or  thereto,  all 
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maohinery  and  plant  uBed  in  that  prooefls  were 
indaded  in  the  word  ''faotoxy."  The  point  is 
whether  the  steam  winch  used  in  this  case  was 
machinery  used  in  the  process  of  loading  or  imloading 
from  or  to  a  dock,  whurf,  qaay,  or  war^ouse,  within 
the  meaning  of  that  section.  The  cargo  in  this  case 
was  being  loaded  into  a  ship  from  a  lighter.  The 
winch  was  not  used  in  the  process  of  loading  cargo 
from  a  wharf,  quay,  or  warehouse,  bat  in  the  process 
of  loading  cargo  from  one  ship  into  another  ship.  It 
is  said  it  was  used  in  the  process  of  loading  from  a 
dock.  But  I  think  it  would  be  straining  the  section 
beyond  reasonable  bounds  to  hold  that  a  steam  winch 
on  board  a  ship  used  for  loading  cargo  from  a  lighter 
was  machinery  used  in  the  process  of  loading  from  a 
dock,  wharf,  quay,  or  warehouse.  In  my  opinion  the 
case  does  not  come  within  the  Act 

Collins,  L.J. — In  this  case  I  have  felt  some  doubt 
as  to  whether  we  ought  not  to  giye  weight  to  the 
argument  of  the  learned  counsel  for  the  applicant, 
which  appears  to  me  to  be  logtcaL  But  I  think  we 
shall  probably  be  right  in  interpreting  **dock"  in 
section  23  of  theFactory  and  Workshop  Act,  1895,  inits 
oidinanr  sense — that  is,  as  the  place  which  embraces 
the  land  bounding  the  water  as  well  as  the  water  itself. 
When  the  Legislature  speaks  of  loading  to  or  from  a 
dock,  I  think  that  it  does  not  contemplate  a  loading 
from  one  ship  lying  in  a  dock  to  another,  but  that  it 
contemplates  a  process  which  involves  some  use  of  a 
wharf  or  quay  or  other  constituents  of  the  dock.  I 
agree  that  this  construction  renders  certain  words  in 
the  section  nugatory;  for  the  section  speaks  of 
loading  or  unloading  therefrom  or  tiiereto — that  is, 
from  or  to  a  dock,  wharf,  quay,  or  warehouse,  so 
that  it  seems  to  put  wharf  and  quay  in  contra- 
distinction to  dock.  But  I  think  that  the  words 
"  loading  from  a  dock  "  mean  what  nine  out  of  ten 
ordinary  persons  would  say  they  mean — viz.,  a 
loading  which  involves  some  use  of  the  boundaries  or 
edges  of  the  dock.  The  point  is  whether  the 
maohinery  used  in  this  case  can  be  brought  within  the 
word  ''factory."  The  applicant  has  to  find  some 
section  in  the  Factory  and  Workshop  Act,  1895, 
which  makes  it  a  factory  by  applying  to  it  any  of  the 
provisions  of  the  Factory  Acts.  He  relies  on  section 
23.  But  that  section  only  applies  to  machinery  in 
certain  circumstances,  which  do  not  include  the 
oircumstanoes  of  this  case,  unless  it  can  be  shown 
that  this  machinery  was  used  in  the  process  of  loading 
or  unloading  from  or  to  a  dock,  wharf,  quay,  or  ware- 
house ;  and  it  seems  to  me  that  that  cannot  be  shown 

Vatjghan  Williams,  L.J.,  delivered  judgment  to 
the  same  effect. 

Appeal  alhtved. 

Solicitor  for  the  applicant,  Richard  White. 

Solidton  for  the  employer,  W.  Hurd  dk  8<m. 


Nov.  10. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  Collins,  and  [ 
Yaughan  WOliams,  L.JJ.)j 

Jones  v,  Biebnstein.  (a.) 

Landlord  and  tenant — Distress — Goods  impounded  on 
premises  —  Possession — Pound  breach — A bandonment 
—Distress  fw  Bent  Act,  1737  (11  Geo.  2,  c.  19),  s,  10 
— Practice — Leave  to  appeal  to  Court  of  Appeal  on  one 
point — Argument  limited. 

Where  a  landlord,  in  distraining  for  rent,  lias,  under 

(a.)  Reported  by  E.  G.  Stillwsll,  £sq.,  Barrister- 
at-Law. 


section  10  o/tTie  Distress  for  Bent  Act,  1737,  impounded 
goods  on  the  premises,  it  is  fiot  necessary  that  anyone  on 
his  hehcUf  should  remain  in  possession  of  the  goods. 

Where  leave  to  appeal  on  one  point  has  been  given  by 
the  Divisional  Court,  the  Court  of  Appeal  unU  not  allow 
appellant  to  argue  other  points  which  had  been  raised  in 
the  county  court  and  in  the  Divisional  Court, 

Decision  of  the  Divisional  Court  (Lawrence  and 
Channel,  JJ.)  47  W.  B.  239,  affirmed. 

This  was  an  appeal  from  the  decision  of  the 
Divisional  Court  (Lawranoe  and  Channell,  JJ.},  47 
W.  B.  239,  on  an  appeal  from  the  Southwark  County 
Court.  The  action  was  for  pound  breach.  Tho 
plaintiff  levied  a  distress  for  arrears  of  rent  upon 
certain  premises  which  he  owned  and  which  he  had 
let  at  a  yearly  rent  to  one  Morrisey. 

A  man,  Kay,  was  put  into  possession  of  the  goods 
upon  the  premises.  A  large  quantit]^  of  the  goods 
belonged  to  the  defendant  Biemstein,  a  furniture 
dealer  on  the  hire  system,  who  had  let  them  to 
Morrisey.  Eay  went  home  every  night,  returning  the 
following  morning.  On  Saturday,  the  16th  of  July, 
he  left  the  premises  at  8.30  p.m.  and  returned  at  8  a.ni. 
on  the  followiog  Monday.  Shortly  after  his  depar- 
ture the  defendant  removed  the  goods  from  the 
premises.  The  pkuntiff  thereupon  brought  au  acttan 
in  the  county  court  for  pound  breach,  daimiug  treble 
damages  under  2  Will.  &  M.  c.  6. 

The  county  court  judge  found  that  Kay  abandoned 
i  possession  of  the  ^ooos,  there  being  no  reason- 
able necessity  for  his  absence,  but  that  he  did  not 
abandon  the  distress,  and  upon  these  findings  he  gave 
judgment  for  the  defendant  on  the  ground  that  real 
possession  was  required,  allowing  for  absences 
reasonable. 

Upon  appeal  to  the  Divisional  Court  (Lawrance  and 
Channell,  tfj.)  it  was  held  that  where  goods  have  been 
impounded  under  section  10  of  the  Distress  for  Bent 
Act,  1737,  it  is  not  necessary  that  anyone  on  behalf 
of  the  landlord  should  be  left  in  actual  possession  of 
them,  and  judgment  was  given  for  the  plaintiff. 

Leave  to  appeal  was  g^ven  on  the  point  of  pound 
brcMh,  the  court  stating  that  their  judgment  pro- 
ceeded on  the  facts  as  found  by  the  comity  court 
judge,  aud  that  it  must  not  be  assumed  that  tiie  case 
raised  any  question  of  general  importance. 

Defendant  now  app^ed. 

Schwabe,  for  the  appellant. — ^Two  points  were  raised 
in  the  county  court — firsUy,  that  there  had  been  no 
pound  breach ;  and,  secondly,  that  there  had  been  an 
abandonment  of  possession.  There  had  been  no  actual 
impounding  here.  Nothing  had  been  done  to  show 
that  the  goods  were  impounded.  They  had  not  been 
collected  and  looked  up.  All  that  was  done  was  to 
make  an  inventory^  and  put  a  man  in  possession.  This 
man  left  the  premises  every  evening,  returning  in  the 
morning.  When  he  left  the  premises  the  ^oods  were 
then  neither  ''impounded"  nor  "otherwise  secured 
by  the  Act "  (Distress  for  Rent  Act,  1737,  s.  10).  The 
county  court  judge  was  wrong  in  holding  that  there 
was  an  impounding.  The  point  was  taken  in  tiie 
court  below,  and  the  learned  judges  there  were  wrong 
iu  not  entertaining  it,  and  the  point  was  admissible 
in  argument  in  this  court  [A.  L.  Smith,  L.J.^ 
Leave  to  appeal  was  given  on  one  point  only — ^namely, 
as  to  whether  there  nad  been  a  pound  breach,  and 
counsel  can  be  heard  on  that  point  only.]  When  the 
impounding  is  done  on  the  premises  it  is  necessary 
that  the  man  in  possession  remain  on  the  premises. 
If  he  leaves  he  must  show  some  real  necessity  to  do  so, 
otherwise  there  is  an  abandonment  of  possession : 
Bagshawes  [Limited)  v.  Deacon,  46  W.  B.  618.  [1898]  2 
^  Q.  B.  173;  Bannister  v.  Hyde,  2  B.  &  E.  627,  8  W.  B. 
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C.  li.  Dig.  26;  Sioann  v.  Falmouth  [Earl),  8  B.  &  0. 
456. 

J,  2>.  Crawford,  for  the  respondent,  was  not  called 


on. 

A.  L.  &CITH,  L,J. — ^The  only  point  we  have  to 
determine  is  that  which  was  determined  by  the  judg- 
ment of  the  Divinonal  Court,  and  as  to  which  leave 
to  appeal  was  alone  given.  The  county  court  judge 
found  as  a  fact  that  an  actual  impounding  of  the 
goods  had  been  made,  and  the  judgment  now 
appealed  from  proceeded  on  that  basis.  The  ouly 
question  before  us,  therefore,  is  whetiier  in  a  case 
when  the  landlord  has  impounded  goods  on  the 
premises  it  is  necessary  that  a  man  should  remain  in 
possession  of  the  goods.  Where  goods  are  in  an  actual 
pound  it  is  admitted  that  it  is  not  necessary  that 
anyone  should  remain  in  possession.  It  seems  per- 
fectly dear  to  me  that  where,  as  in  this  case,  the 
goods  have  been  impounded,  they  are  in  custodia  UgU, 
and  there  is  no  necessity  for  anyone  to  remain  in 
possession  of  them.    The  appeal  must  be  dismissed. 

Ck)LLiNS,  L.J. — I  am  of  the  same  opinion.  The 
only  question  before  us  is  whether,  the  goods  having 
been  impounded— for  both  the  learned  judges  in  the 
court  below  gave  their  judfi^ment  on  the  basis  that 
the  county  court  judge  had  found  as  a  fact  that  there 
had  been  an  impounding— it  is  necessary  that  some- 
one should  always  remain  in  possession.  I  clearly 
think  that  it  is  not  necessary,  and  that  the  learned 
judges  in  the  Divisional  Court  were  quite  right  in  so 

Vaughan  Williams,  L.J.— I  agree  that,  if  we  are 
limited  in  this  case  to  the  point  upon  which  the 
judges  in  the  Divisional  Court  gave  leave  to  appeal, 
there  is  really  nothing  to  be  argued.  The  very  state- 
ment of  the  point  excludes  all  argument  upon  it. 
Speaking  for  myself  I  cannot  say  that  the  consequent 
result  is  entirely  satisfactory.  If  one  looks  at  the 
notes  of  the  county  oourt  judge  in  this  case,  it  is 
qnite  clear  that  the  point  as  to  which  leave  to  appeal 
to  this  court  was  given  by  the  Divisional  Court  was 
not  the  real  point  raised.  Force  of  circumstances 
prevent  us  from  considering  that  point,  and  all  I  can 
■ay  is  liiat  I  am  sony  that  that  is  so. 

Appeal  diamiued. 

Solicitor  for  the  appellant,  J7.  E.  Tudor. 

Solicitor  for  the  respondent,  (7.  </.  Parker, 
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Stirling,  J. 

Siewabt  v.  Bhodbs.  (a.) 
PracUce — Charging^  order  nisi  under  B.  8,  0,,  ord.  42, 

r.  23 — Death  of  judgment  debtor — Liability  of  estate. 

A  charging  order  nisi  made  under  B,  8.  C,  ord.  42, 
r.  23,  against  the  interest  of  a  decreed  judgment  debtor, 
is  not  valid  as  against  his  executor,  and  cannot  be  made 
abedtUe. 

Adjourned  summons. 

This  was  an  application  arising  upon  a  summons 
to  cross-examine  in  an  action  transferred  from  the 
Qoeen's  Bench  Division,  the  summons  having  been 
adjourned  by  Stirling,  J.,  into  court  on  the  pre- 
Kminary  point  raised  hy  the  defeodant  that  a  charging 

<a.)   Reported  by  Wabwick  H.  Dbapeb,  Esq., 
Barrister-at«Law. 


order  nisi  could  not  be  made  absolute  in  the  following 
drcumstanoes. 

The  action  was  commenced  in  the  Queen's  Bench 
Division,  and  by  the  writ  the  plaintiffs,  who  were  the 
assignees  of  the  uncalled  capital  of  and  trustees  for 
the  debenture  -  holders  of  the  Lands  Trust  Co. 
(Limited)  claimed  a  sum  of  £959  lis.  9d.  due  in 
respect  of  500  shares  standing  in  the  name  of  the 
defendant  Rhodes. 

On  the  30tii  of  January,  1899,  the  defendant  having 
appeared,  an  order  was  obtained  giving  leave  to  sign 
judgment  in  accordance  with  order  14,  and  costs  were 
taxed  and  allowed. 
On  the  27th  of  March  the  defendant  died. 
On  the  9th  of  June  his  will  was  proved  by  his 
executor,  one  Wilford,  who  thus  became  his  legal 
personal  representative. 

On  the  16th  of  June  an  action  in  Chancery  was 
begun  by  a  secured  creditor  of  Rhodes  seeking  to 
enrorce  his  security,  and  to  get  general  administra- 
tion ;  on  the  same  day  an  orler  was  made  in  lunacy 
(the  defendant  Rhodes  having  been  a  person  of 
unsound  mind  not  so  found  by  inquisition)  to  the 
effect  that  enough  of  a  fund  in  court  of  £743  8s.  7d. 
New  Consols  standing  to  the  credit  of  the  defendant 
in  connection  with  certain  lunacy  proceedings  against 
him  in  his  lifetime  should  be  realized  to  pay  the  costs 
when  taxed,  the  residue  to  be  transferred  to  Wilford. 
On  the  17th  of  June  the  charging  order  nisi  was 
made  in  chambers,  the  validity  of  which  was  the 
subject  of  the  present  application;  thereby  it  was 
ordered  that  the  plaintiffs  be  at  liberty  to  issue 
execution  against  Wilford,  the  executor  of  the 
defendant  judgment  debtor,  under  ord.  42,  r.  23,  and 
that  unless  sufficient  cause  were  shown  to  the  contrary 
on  the  28th  of  June  the  defendant's  interest  in  the 
said  sum  of  New  Consols  should,  and  that  it  in  the 
meantime  did,  stand  charged  with  the  payment  of 
the  sum  due  on  the  judgment. 

On  the  22nd  of  June  judgment  for  the  administra- 
tion of  Rhodes*  estate  was  pronounced  in  the  Chancery 
action. 

On  the  26th  of  June  the  present  action  was  trans- 
ferred from  the  Queen's  Bendi  Division  to  Stirling,  J. 
The  preliminary  objection  was  then  taken  that  there 
was  no  power  under  the  statutes  to  make  an  order 
after  the  death  of  the  judgment  debtor  charging  the 
interest  of  the  debtor  in  property,  with  the  debt. 

Jenkins,  Q,G,  {Whinney  with  him),  for  the  appli- 
cants, the  plaintiffs  in  the  action. — The  executor 
ought  to  be  treated  as  the  judgment  debtor  as  he 
takes  all  the  rights  and  liabilities  of  the  deceased, 
against  whose  estate  the  plaintiffs  have  leave  to 
levy  execution.  The  order  here  made  is  the  same 
in  substance  as  that  in  Haly  v.  Barry,  16  W.  R. 
654,  L.  R.  3  Ch.  App.  452.  Brereton  v.  Edwards,  37 
W.  R.  47,  21  a  B.  D.  226,  488,  is  also  relied  on. 
Finney  v.  Hinde,  27  W.  R.  413,  4  Q.  B.  D.  102,  is 
distinguishable  and  is  not  to  be  pushed  to  cover  facts 
which  do  not  exactly  coincide. 

Harman,  for  the  executor. — The  rule  is  that  a 
charging  order  only  operates  as  a  charge  by  the 
debtor ;  here  he  was  dead,  and  an  order  in  lunacy 
had  dealt  the  day  before  with  the  very  fund:  Dixon  v. 
Wrench,  17  W.  R.  591,  L.  R.  4  Ex.  154;  Gill  v. 
Continental  Union  Oas  Co.,  21  W.  R.  Ill,  L.  R.  7 
Ex.  332;  Finney  v.  Hinde;  In  re  Leavesley,  39 
W.  R.  276,  [1891]  2  Ch.  1.  Haly  v.  Barry  is 
distinguishable.  [t^iOLlNa,  J. — Cannot  I  amend  the 
order  ?]  No ;  for  an  administration  has  been  decreed 
meanwhile.  [SxiBLiNa,  J.— The  question  is  whether 
ord.  42,  r.  23,  is  equivalent  to  making  the  legal 
personal  representative  a  defendant.  Jenkins,  Q.C., 
refened  to  form  No.  20  in  the  Annual  Practice, 
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▼oL  2,  p.  1027  in  the  Appendix  Tables.]  That  doee 
not  apply  to  a  charging  order :  Brereton  ▼.  Bdioards, 
per  Liodley,  LJ.,  at  p.  497  of  21  Q.  B.  D. 

E.  8,  Ford  {Ufyohn,  Q.O.,  with  him),  for  another 
respondent,  the  liquidator  of  the  oompany  above 
referred  to. — ^This  order  has  been  wrongly  made ;  at 
this  court  has  not  the  jurisdiction  to  do  what  would 
be  equitable  here— yiz.,  to  amend  the  order,  then  the 
proceedings  should  be  commenced  de  novo.  This 
court  will  not  assist  one  creditor  over  another :  In  re 
Cave,  W.  N.  (1892),  p.  142;  Wallace  ▼.  McCann,  [1842] 
4  Ir.  Bq.  622  ;  Finney  ▼.  Hinde. 

Jenkine,  Q,G,,  in  reply.— In  Holy  ▼.  Barry  the 
interest  of  the  dead  man  was  put  in  as  description ; 
Finney  ▼.  Hinde,  when  read  with  that  case,  has  no 
application  to  the  present  case. 

Our,  adv,  vuU, 

Stibusq,  J.,  after  stating  the  facts,  continued: 
The  objection  which  is  taken  to  the  order  is  that  there 
is  no  power  under  the  statutes  to  make  an  order  after 
the  death  of  the  defendant  charging  his  interest  with 
this  debt.  On  this  point  I  have  to  pay  regard  to 
previous  decisions,  and  particularly  to  two  cas««,  both 
of  which  are  binding  on  me — ^viz.,  Haly  ▼•  Barry,  a 
decision  of  the  Court  of  Appeal,  and  Finney  v.  Hinde, 
a  decision  of  the  Divisional  Court.  I  shall  best  deal 
with  them  in  order  of  date.  [His  lordship  having 
read  the  facts  in  Haly  v.  Barry  and  the  material  parts 
of  the  order  made  in  that  case,  continued :]  In  order 
to  appreciate  the  effect  of  that  we  must  look  at  the 
Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c. 
76).  [His  lordship  referred  to  sections  129  and  130 
and  to  Form  8  in  Schedule  A.]  The  result  is  that  the 
plaintiff  is  to  have  execution  against  the  defendant's 
legal  personal  representative  as  such.  The  question 
of  the  validity  of  the  order  nisi  does  not  appear  to 
have  been  much  argued  in  Holy  v.  Barry,  but  cer- 
tainly there  are  expressions  of  opinion  in  the  judg- 
ments of  the  Lords  Justices  which  seem  to  show  that 
they  regarded  theorder  as  valid.  The  other  case  to  which 
I  was  referred  is  that  of  Finney  v.  Hinde.  There  at  the 
date  when  the  order  niei  was  obtained  the  judgment 
debtor  was  dead  and  cause  was  shown  on  behalf  of  his 
widow,  the  executrix  of  his  will,  but  a  caveat  was 
entered  against  the  proof  of  the  will.  It  was  objected 
that  as  in  the  case  of  an  ordinary  execution  by 
fieri /aci€U  it  would  be  necessary  upon  the  death  of 
the  judgment  debtor  in  order  to  obtfun  execution,  to 
apply  for  leave  to  enter  a  suggestion  on  the  roll 
according  to  the  Common  Law  Procedure  Act,  1852, 
s.  129,  and  that  a  charging  order  could  not  be  made' 
absolute  until  such  a  suggestion  had  been  entered  in 
the  action  or  until  the  plaintiff  had  applied  under 
ord.  42,  r.  19,  for  leave  to  issue  execution  against  the 
defendant's  representative ;  but  Field,  J.,  thought  that 
as  the  defendant's  representative  had  appeared  to 
show  cause,  it  was  unnecessary  to  apply  for  leave  to 
proceed  against  her,  and  he  made  the  order  absolute. 
On  the  appeal,  it  was  argued  for  the  executrix  that 
the  Act  1  &  2  Vict.  c.  110,  ss.  14,  15,  gave  no  power 
to  make  the  order.  The  charging  oraer  was  to  be 
made  absolute  unless  the  judgment  debtor  showed 
cause  to  the  contrary  and  after  proof  of  notice  of  the 
order  nisi  to  the  judgment  debtor.  There  was,  it 
was  said,  no  mention  of  executors  or  representatives 
of  the  judgment  debtor,  and  the  debtor  boing  dead 
it  was  impossible  that  the  requibite  conditions  should 
be  fulfilled.  Li  opposition  to  that  various  arguments 
were  adduced,  and  the  case  of  Holy  v.  Barry  was 
cited.  [His  lordship  read  from  the  judgments 
delivered  by  Cockbum,  O.J.,  and  Pollock,  B.] 
So  that  where  a  proceeding  has  not  been  taken 
equivalent  to  the  application  to  enter  a  sugs:estion  on 
the  record  as  provided  by  the  Common  Law  Pro- 


cedure Act,  1852,  the  charging  order  oaonot  be 
made.  I  am  bound  by  both  these  cases,  and  I  must 
reconcile  them  if  I  can.  The  onlv  view,  {ts  it  seems  to 
me,  in  which  they  can  be  reconciled  is  this:  The  effect 
of  them  is  that  there  is  no  power  after  the  death  of 
the  original  judgment  debtor  to  make  a  charging 
order  on  his  interest,  but  that  there  is  power  to  make 
a  charging  order  on  the  interest  of  the  executor 
after  an  order  giving  liberty  to  issue  execution 
against  the  executor  has  been  made.  I  take  it  that 
in  the  latter  case  the  executor  becomes  the  judgment 
debtor  within  the  meaning  of  1  &  2  Vict,  c  110,  s.  14. 
In  the  present  case  what  has  been  doneP  It  is 
ordered  that  the  plaintiffs  be  at  liberty  to  issue 
execution  against  the  executor  of  the  defendant,  but 
the  order  continues  that  the  defendant's  interest  in 
the  said  sum  of  New  Consols  shall  stand  charged  with 
the  payment  of  the  amount  due  under  the  judgment 
The  charge  is  created,  not  on  the  interest  of  the 
executor,  as  was  the  form  in  Haly  v.  Barry,  but  on 
the  interest  of  the  defendant.  It  seems  to  me  plain 
upon  the  construction  of  the  order  that  by  the 
defendant  is  meant  John  Bhodes,  and,  indeed,  he  is 
treated  in  the  order  not  only  as  defendant  but  as 
judgment  debtor,  because  the  recital  is  that 
there  is  standing  to  the  credit  of  the  said  John 
Bhodes,  the  judgment  debtor,  a  person  of  un- 
sound mind,  the  sum,  ftc  Is  that  a  valid  order? 
It  seems  to  me,  upon  the  authority  of  Finney  v.  Hinde, 
that  it  is  not.  There  is  no  authoritv  to  charge  the 
interest  of  a  defendant  after  his  death,  and  in  point 
of  fact  what  was  his  interest  at  the  time  of  his  death 
had  ceased  to  be  such  by  Uie  order  of  the  preceding 
day.  It  is  said  that  this  charging  order  ought  to  be 
construed  liberally,  and  that  I  ought  to  say  that  the 
interest  of  the  defendant  means  such  interest  as  is 
now  vested  in  his  legal  personal  representative.  But 
the  rules  applicable  to  the  construction  of  wills  are 
not  applicable  to  the  rsonstruction  of  orders  of  the 
court,  which  are  formal  documents,  and  must  be 
taken  to  have  the  lesal  meaning  attributable  to  them, 
according  to  a  well-known  prindi^e  acted  on  in  many 
oases.  &  particular  I  remember  a  case  of  Freke  v. 
Garbery,  which  is  not  reported  upon  the  point  for 
which  lam  citing  it  In  that  case  the  right  of  a 
tenant  for  life  to  cut  timber  was  considered,  and  the 
matter  came  before  Lord  Selbome,  who  was  sitting 
for  the  Master  of  the  Bolls  (Lord  Bomilly).  He 
made  a  declaration  that  the  tenant  for  life  was  not 
entitled  to  cut  timber.  Afterwards  the  question 
arose  whether  the  tenant  for  life  was  entitled  to  cut 
timber  for  the  purpose  of  repairs,  which  is  the 
ordinary  right  of  a  tenant  for  life.  The  question 
came  before  Jessel,  M.B.,  who  held  that  he  was 
bound  by  the  form  of  the  previous  order,  though 
there  was  plainly  a  slip,  and  that  the  tenant  for  life 
had  no  right  to  cut  timber  for  any  purpose.  The 
matter  was  then  taken  to  the  Court  of  Appeal,  and 
the  decision  of  Jessel,  M.B.,  was  affirmed.  Therefore 
I  oannot  hold  on  this  order  that  by  the  interest  of  the 
defendant  is  meant  the  interest  which  has  become  vested 
in  the  executor.  Then  it  is  said  that  this  ia  a  slip  which 
oujB^ht  to  be  put  ri^ht.  It  is  veiy  probable,  or  at  least 
it  IS  possible,  that  if  the  attention  of  the  master  who 
made  this  order  had  been  drawn  to  the  point,  the 
order  would  have  beoi  made  in  the  same  form  as  the 
order  in  Haly  v.  Barry.  But  it  was  not.  Now,  the 
provision  which  is  applicable  is  rule  11  of  order  28, 
which  empowers  the  court  to  correct  "derioal 
mistakes  in  judgments  or  orders  or  errors  arising 
therein  from  any  accidental  slip  or  omission"  on 
motion  of  summons.  The  effect  of  that  rule  has  been 
considered  by  the  House  of  Lords  in  HaUonv.  Harris, 
[1892]  A.  C.  647,  41  W.  B.  Dig.  162,  when  the  power 
was  exercised.     Lord  Watson  states  in  a  sentence  the 
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High  Ooubt. 


efEBctofit.^  He  says,  at  p.  560 :  *<  Where  an  error  has 
been  committed  it  is  always  within  the  competency  of 
the  oonrt,  if  .nothing  has  intervened  which  would 
render  it  inexpedient  or  inequitable  to  do  so,  to 
correct  the  record  in  order  to  bring  it  into  harmony 
with  the  order  which  the  judge  obviously  meant  to 
pronoimee.  The  correction  ought  to  be  made  upon 
motion  to  that  effect  and  is  not  matter  either  for  appeal 
or  rehearing."  No  motion  has  been  made  to  that  effrct 
here,  bat  I  think  that  I  should  express  my  opinion  so 
Isr  as  I  can  upon  the  materials  before  me  as  to  what 
would  be  the  result  of  such  an  applioation.  It  seems 
to  me  that  this  case  falls  within  the  exception 
mentioned  by  Lord  Watson  and  that  something  has 
hsppened  which  would  render  it  inequitable  to 
ootreet  this  order,  because  on  the  22nd  of  June 
jodgQient  for  the  administration  of  the  debtor's  estate 
was  pronounced  and  the  effect  of  that  is  to  give  the 
general  creditors  the  right  to  have  the  property  of  the 
deceased  applied  in  payment  of  their  dctbts  pari  passu, 
I  think,  therefore,  that  this  order  is  bad. 

SalicitorB,  Markby,  Sleioart,  A  Co.;  Johnson, 
Wtaiherall^  A  Start,  for  Wa^e.  Bilbrough,  Booth,  &  Co., 
Bradford ;  May,  Sykes,  &  Co. 


Chan.  Div.  I 

Sdrling,  J.  /  ^o^-  7,  8 ;  Deo.  20. 

Babbxb  v.  BCexican  Land  and  Colonization 
Co.  (Limited),  (a.) 
Pradice— -Jurisdiction — Private    international  law— 

Authority  of  American  jwJgment  creditor  to  8ue  in 

Enylish  court— Califomian  Code, 

Where  an  American  court  had  made  an  order  authorize 
iny  a  person  who  had  recovered  judgment  in  that  court 
against  an  American  company  to  bring  actions  against 
an  English  company  **  in  any  and  all  proper  courts,  in 
his  own  name,  or  in  the  name  of  the  said  American 
company." 

Held^  thai  the  jurisdiction  of  the  American  court  was 
hmiled  to  the  exact  scope  of  the  Califomian  Code  con- 
ferringit^  and  that^  in  an  action  brought  by  the  said 
person  in  an  English  court,  lie  was  not  properly  author^ 
iud  to  sue,  and  could  not  sue,  in  the  name  of  the  said 
American  company. 

This  was  a  summons  on  behalf  of  the  International 
Co.  of  Mexico,  one  of  the  plaintiff*,  that  the  writ 
and  snbseauent  proceedings  in  the  action  might 
^  ■™I"*^2^  ^y  striking  out  the  name  of  that  company 
as  plaintiflli,  on  the  ground  that  such  name  had  oeen 
used  wtthout  due  authority.  It  raised  a  question  as 
to  the  jurisdiction  of  an  American  court  to  make  an 
order  authorizing  a  person  who  had  recovered  judg- 
ment in  that  court  against  an  American  company  to 
bring  an  action  in  the  name  of  that  company  in  this 
country  against  an  Eoglish  company. 

The  plamtiff  company  was  incorporated  under  and 
in  aooordance  with  the  laws  of  the  State  of  Con- 
neeticnt  IJ.aA. 

The  defendant  company  was  an  English  company 
registered  under  the  (Companies  Act  1862. 

By  an  agreement  in  writing  dated  the  4th  of  May, 
1889,  made  between  the  plaintiff  company  of  the  one 
part  and  the  defendant  company  of  the  other  part,  the 
plaintiff  company  agreed  to  sell  and  transfer  all  the 
property  ana  undertaking  of  the  plaintiff  company  to 
the  defoadant  company ;  and  the  defendant  company 
tiiereby  undertook  to  pay  and  satisfy  all  the  obUga- 
tiona,  debto,  engagements,  and  liabilities  of  the  plain- 
Co.)  Beported  by  Wabwick  H.  Drapbb,,  Esq., 
Barrister-at-Law. 


tiff  company,  and  to  indemnify  the  plaintiff  company 
in  respect  thereof. 

On  the  lOth  of  Jane,  1889,  one  F.  E.  Bates  com- 
menced an  action  in  California  agaiost  the  plaintiff 
company,  to  which  the  plaintiff  company  duly 
appeared ;  and  on  the  29th  of  November,  1892,  Bates 
recovered  judgment  in  that  action  for  a  sum  equivalent 
in  Emrlinh  money  to  £24,751,  which  still  remained 
unsatisfied. 

Outhe  12th  of  December,  1892.  Bttes  assigned  to 
thH  plaintiff  Barber  his  judgment  aad  all  sums  to  be 
recovered  in  respect  thereof. 

On  the  1 6th  of  March,  1896,  in  certain  proceedings 
in  the  C-ilifomian  court,  an  order  was  made  whereby 
Barber  was  *'  authorized  and  empowered  to  institute 
any  and  all  necessary  and  proper  action  or  actions 
against  the  said  Mexican  Laud  and  Colonization  Co. 
(Limited],  in  any  and  all  proper  courts,  in  his  own 
name,  or  in  thH  name  of  the  said  American  company 
to  hifl  use,  for  enforcement  of  the  said  agreement  of 
the  4th  of  May,  1889,  and  the  recovery  of  the  said 
judgment  and  the  moneys  due,  and  to  become  due  on 
the  said  judgment  and  claim  "  ;  and  the  order  further 
appointed  Barber  receiver  of  the  International 
Company  of  Mexico,  with  full  power  to  bring  all 
actious  and  take  all  proceedings  nece68a<*y  and  proper 
for  the  collection  of  the  said  judgment. 

The  writ  in  the  present  action  was  issued  on  the 
15th  of  June,  1896,  Barber  and  the  International 
Company  of  Mfzico  being  the  plaintiffs,  and  the 
Mexican  Land  and  Colonization  Co.  being  the  sole 
def«*ndant. 

The  statement  of  claim  was  delivered  on  the  23rd 
of  June,  1896,  and  thereby  the  plaintiffs  claimed 
specifio  performance  by  the  defendant  company  of  the 
agreement  of  the  4th  of  May,  1889,  so  far  as  might  be 
necessary  to  enforce  payment  by  the  defendant  com- 
pany to  the  plaintiff  Barber  of  his  judgment  debt; 
payment  of  the  debt  with  interest,  and  damages  for 
breach  of  the  agreement. 

On  the  12th  of  March,  1897,  the  plaintiff  company 
gave  notice  of  motion  in  the  American  action  for  an 
order  vacating  and  setting  aside  the  order  of  the  16  th 
of  March,  1896,  on  certain  grounds,  inter  alia,  that 
the  court  had  no  jurisdiction  to  make  it. 

On  the  12th  of  January,  1898,  the  motion  was 
refused  and  no  further  proceedings  had  been  taken  in 
the  American  action. 

Jenkins,   Q,C.,  and  Danckwerts,  for  the    plaintiff 
company. — ^The  American  court  had  no  power  under 
American  law  to  allow  an  execution  creditor  to  do 
acts  to  levy  execution  here ;  the  order  is  no  better 
than  if  a  sheriff  had  come  over  here  to  enforce  execu- 
tion.   We  rely  on  the  provisions  of  the  Californian 
Code,  ss.  664,  714,  717,  720,  to  which  we  say  a  strict 
construction  should  be  given ;  an  order  of  this  kind, 
being  ancillary  to  execution,  can  only  be  good  in  the 
jurisdiction  in  wtiich  it  was  granted.    Also,  it  is  an 
interlocutory  order  and  is  modifUible,  whereas  this 
court  will  only  deal  with  foreign  judgments  when 
they  are  final :   Nouvion  ▼.  Freeman,  38  W.  R.  581, 
15  App.  Cas.  1.    The  conduct  of  Bates  aiuoants  to 
maintenance :  Bradlaugh  v.  Newdegate,  31  VV.  R.  792, 
11  Q.   B.  D.    I ;    Ouy  v.  Churchill,   37    W.   R.  504, 
40  Ch.  D.  481. 

Upjohn,  Q.C.,  and  Eustace  Smith,  for  Barber. — We 
rely  on  the  words  used  in  the  order,  which  it  quite 
(general ;  the  whole  matter  was  before  the  American 
judge  who  had  jurisdiction  to  make  th*4  imlimited 
order  which  he  did.  The  case  is  not  really  one  of 
execution  here,  but  one  in  which  the  court  here  is 
asked  to  appoint  a  receiver  for  abroad :  see  Seton, 
vol.  1,  p.  381. 

Foote  on  Private  International  Jurisprudence  (2nd 
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ed.)  p.  516 ;  Dioey  QnCk)nfliot  of  Laws,  p.  711 ;  West- 
lake  on  Private  Inteniational  Law  (3rd  ed.),  p.  362, 
••  346,  also  referred  to. 

Owr.  adv,  vult, 

STmuNG,  J.,  in  giving  jadgment,  said  that  on  the 
facts  it  must  be  taken  that  the  order  of  the  16th  of 
Maroh,  1896,  was  properly  made,  and  it  was  on  that 
that  the  plahitlff  barber  relied  in  opposition  to  the 
summons.    The  order,   however,   did  not  in   terms 
empower  the  plaintiff  Barber  to  bring  an  action  in 
the  name  of  the  plaintiff  company  in  an  English 
court ;  and  the  contention  of  the  plaintiff  company 
was  that  if  a  construction  were  placed  on  the  order 
which  would  so  authorize  the  plaintiff  Barber,  then  it 
was  not  within  the  powers  of  the  court  in  California, 
and  that  a  more  limited  meaning  ought  to  be  given 
to  it.    In  suDport  of  that  contention  reliance  was 
mainly  placed  on  the  reasons  given  by  the  learned 
judge  who  made  the  order  in  the  judgment  delivered 
by  him  on  the  application  of  the  plaintiff  company  to 
set  it  aside.      The  learned  judge  then  relied  upon 
sections  714  and  720  of  the  Code   of    Civil    Pro- 
cedure of  California  as  conferring  on  him  authority 
to    make  the   order   of   the   16th   of  March,   1896. 
Those   sections    fell   imder   the    Title   IX.    of  the 
code,  "  On  the  Execution  of  the  Judgment  in  Civil 
Actions."    That  title  was  divided  into  two  chapters 
—(1)   "The  Execution,"  (2)   "Proceedings  Supple- 
mental to  Exection."    Sections  714  and  720  were 
found  in  the  second  chapter.    An  examination  of 
those  two  chapters  showed  that  (as  might  be  expected) 
they  contained  provisions  as  to  the  mode  of  obtain- 
ing execution  of  a  civil  judgment  through  courts  and 
officers  of  courts  whose  proceedings  were  regulated 
by  the  code — ^that  was  to  say,  the  courts  of  the  State 
of  California,  the  district  courts  of  the  United  States 
of  America  having  jurisdiction  within  the  State  of 
California,  and  possibly  ottier  courts  of  the  United 
States  or  of  the  individual  States.    It  seems  to  me 
that  section  720,  when  carefully  considered,  applied 
only    to    such    courts.       The    concuding    sentence: 
"  Such  order  may  be  modified  or  vacated  by  the 
judge  granting    the  same   or  the    court  in    which 
the  action  is  brought,  at  any  time,  upon  such  terms 
as  may  be  just,"  appeared  to  show  that  the  section 
was  to  be  read  with  such  a  limitation  as  I  have 
indicated.    If  that  were  so,  then  the  order  of  the 
16th  of  March,  1896,  would  be  perfectly  valid  and 
operative  in  all  American  courts  whose  proceedings 
were  re^^ulated  by  the  Code  of  Civil  Procedure  of 
California;    and   it   ought   not  to  receive   such    a 
construction  as  would  give  it  an  effect  beyond  that 
authorized  by  the  very  enactment  in  pursuance  of 
which  it    was    made.      I    think,    therefore,     that 
the  **  proper  courts  "  mentioned  in  the  order  ought 
to  be  read  as  meanin^^  courts  in  respect  of  wluch 
the  courts  of  California  could  properly  make  the 
order,    and   not  as   including  the  English  courts. 
It   was   to    be   observed   that   the   learned  judge 
nowhere  stated  that  he  had  power  to  authorize  l£e 
plaintiff  Barber  to  sue  in  the  name  of  the  plaintiff 
company  in  an  English  court;  indeed,  his  language 
appeared  to  indicate  that  he  at  least  entertained  doubts 
on  the  subject.    [His  lordship  then  referred  to  the 
opinions  of    several   American   lawyers,  and,  oon- 
tmued.]     It  was  not  contended  that  the  plaintiff 
Barber  could,  according  to  the  practice  of  the  English 
courts,   maintain  this  action  in  his  capacity  as  re- 
ceiver.   If  effect  were  given  to  the  contention  on 
behalf  of   Barber  remarkable  results  might  follow. 
In  my  opinion  an  order  ought  to  be  made  in  accord- 
ith  the  summons. 


Dec.  12,  13. 


Solicitors,  John  Broad;  H.  8.  ffoU, 


Chan.  Div.   7 
Kekewich,  J. ) 
JoKET    Bbothbes  (Abbrgarw,  Beeweby)  v. 

MOLMBS.  (a.) 
Mortgage— Covenant— "  Tied  "  pubUc-house—CoUaUral 
eecuf^  for  mortgage— Omiuion  of  **  iwxeeaora  "— 
Assign  and  suh-lesseeSuperior  tiUe. 
J.  J.f  the  owner  of  a  puhlic-hotue,  mortgaged  it, 
suirfect  to  a  prior  mortgage  to  J.  T.,  to  M,  J.  and  FT.  c7., 
trading  together  as  "  J»  Brothers  "  as  brewers  and  wine 
merchants.  By  an  indenture  of  even  date  with  this 
second  mortgage,  J.  «/".  covenanted  with  the  said  M.  tT. 
and  W.  J.,  "  trading  in  co-partnership  as  *  J.  Brothers,*  *• 
and  thereinafter  "  styled  as  '  J.  Brothers,*  "  that  he,  the 
said  J.  J.,  his  executors,  administrators,  and  assigns, 
for  so  long  as  he  or  they  should  continue  in  possession  of 
the  said  public-house,  would  purchase  their  beer  and 
spiriU  from  the  said  "  J.  Brothers,**  Subsequently  J.  J. 
and  J.  T.  united  in  granting  a  sub-lease  to  H„  who  had 
at  the  time  iwtice  of  the  said  covenant ;  and  the  business 
of  "  J.  Brothers'*  together  with  the  mortgage  to  them 
already  mentioned,  was  transferred  to  the  A.  Brewery 
Co. 

Held,  that  the  covenant  and  the  mortgage  to  "./. 
Brothers  "  must  be  read  together,  and  thai  H.  was  bound 
to  purchase  his  beer  from  the  A,  Brewery  Co,,  notwith- 
standing the  fact  that  "  J.  Brothers  "  had  technically 
ceased  to  exist  and  that  H,  was  not  bound  by  the  actual 
words  of  the  covenant  to  purcJiase  his  beer  from  their 
*'  successors** 

Clegg  V,  Hands,  38  W.  E.  433, 44  Ch,  D.  503,  and 
similar  cases,  distinguished. 

Held,  that  ''assign**  does  not  necessarily  exclude 
«*  sub-lessee,**  and  that  the  fact  that  H,  was  not  the 
''assign,**  but  the  "  sub -lessee,**  of  J.  J.  did  not  relieve 
him  from  liability  on  the  covenant,  with  notice  of  whidi 
he  was  affected, 

Bryant  v.  Hancock,  46  W.  R,  386.  [1898]  1  Q,  B. 
716,  [18991  A,  C,  442,  distinguished. 

Held,  that  H.  was  bound  to  claim  under  his  superior 
title  ;  and  that  he  must  accordingly  be  considered,  in  the 
eye  of  the  law,  to  derive  his  title,  not  from  J.  T.,  hut 
from  J.  J. 

Trial  of  action. 

By  an  indenture  of  mortgage  dated  the  24th  of 
September,  1891,  John  Jenkins  assigned  to  certain 
mortgagees  therein  mentioned  certain  leasehold 
premises  called  the  Tondu  Arms  Hotel,  at  Tondn,  in 
the  county  of  Glamorgan,  for  the  residue  of  a  term 
of  eighty  years  from  the  30th  of  June,  1865  (lesa  the 
last  ten  days  thereof),  in  order  to  secure  the  repay- 
ment of  the  sum  of  £1,000  with  interest  thereon. 
By  a  second  indenture  of  mortgage  also  dated  the 
24th  of  September,  1891  (but  expressed  to  be  made 
subject  to  the  first  indenture  of  mortgage  above- 
mentioned),  the  said  John  Jenkins  asngned  the  Tonda 
Arms  Hotel  for  the  residue  of  the  said  term  of  eighty 
years  QeaB  the  last  ten  days  thereof)  to  Morgan 
John  and  William  John  (trading  in  co-partnership  as 
John  Brothers  as  brewers  and  wine  merchant^  in 
order  to  secure  the  repayment  of  the  sum  of  £550 
with  interest  thereon.  The  said  sum  of  £550  was 
expressed  in  the  said  indenture  to  be  advanced  by  the 
said  John  Brothers  out  of  the  partnership  aooount. 
By  a  deed  of  covenant,  also  dated  the  24th  of 
September,  1891,  the  said  John  Jenkins  in  considera- 
tion of  the  advance  to  him  of  the  said  sum  of  £550 
covenanted  with  the  said  Morgan  John  and  Wdliam 
John,  "  trading  in  co-partnership  as  John  Brothers,*' 
and  thereinafter   <<  styled  as  John  Brothers,"  their 

E.  MoB&ls,  Esq.,  Barrister- 
at-Law. 


(a.)  Reported  by  J. 
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execaton,  administraton,  and  assigns,  that  he,  the 
said  John  Jenkins,  his  executors,  a£ninistrator8,  and 
asf igns,  for  so  long  as  he  or  the^  should  continue  in 
possession  of  the  Tondu  Arms  Efotel,  did  thereby  bind 
the  said  hotel  to  the  said  John  Brotiiers  for  an  entire 
supply  for  consumption  of  certain  beers  at  certain 
pnces  therein  particularly  mentioned. 

Prior  to  the  22nd  of  September,  1896,  the  mortgage 
security  for  £1,000,  above  mentioned,  beoune  vested  m 
a  manner  which  did  not  appear  at  the  hearing  of  the 
action  in  a  certain  John  Thomas  ;  and  the  leasdiold  in- 
terest in  the  Tondu  Arms  Hotel  also  became  vested 
(subject  to  the  two  above-mentioned  indentores  of 
mortgage)  in  a  certain  Evan  Thomas.  By  an  inden- 
ture of  underlease,  dated  the  22nd  of  September,  1896, 
the  said  John  Thomas  "  demised,*'  and  tiie  said  Evan 
Thomas  (therein  described  as  the  '*  lessor  " )  *<  demised 
and  oonfiimed"  the  Tondu  Arms  Hotel  to  the 
defendant  for  the  term  of  nine  years  from  the 
22nd  of  September,  1896.  It  was  not  denied  that  the 
defendant  had  notice  at  the  time  of  his  taking  his 
underlease  of  the  deed  of  covenant  of  the  24w  of 
September,  1891.  The  plaintiff  company  was  in- 
oorporated  on  the  20th  of  Jime,  1895,  and  by  an 
indenture  of  the  same  date  the  mortg^age  security  for 
£550,  already  mentioned,  was  transferred  to  the 
plaintiff  company.  The  defendant  continued  to  pur- 
chase his  beer  from  the  plaintiff  company  till 
Kovember,  1898,  but  subsequently  ceased  to  do  so. 
On  the  22nd  of  March,  1899,  due  notice  was  given  to 
the  plaintiff  company,  on  behalf  of  the  defendant,  of 
an  intention  to  pay  off  the  said  mortgage  debt  of 
£550.  On  the  27th  of  April,  1899,  the  plsSntiff  com- 
pany commenced  the  present  action  to  restrain  the 
defendant  from  selling  beer  at  the  Tondu  Arms  Hotel 
other  than  that  supplied  to  him  by  the  plaintiff 
company.  By  his  defence,  delivered  on  the  14th  of 
July,  1699,  the  defendant  pleaded  (inter  alia)  that  he 
was  ready  and  willing  to  pay  off  the  said  mortgage 
debt  of  £550.  On  the  22nd  of  September,  1899,  the 
smn  of  £550  was  duly  tendered  by  Evan  Thomas  to 
the  plaintiff  company  on  behalf  of  the  defendant,  and 
rafnaed  by  them.  No  action  for  redemption  had  been 
oommenoed  on  behalf  of  the  defendant. 

WarHnfftan,  Q.C.y  and  Edward  Ford,  for  the  plaintiff 
oompany. — The  benefit  of  the  covenant  of  the  24th  of 
September,  1891,  passed  to  the  plaintiff  oompany  on 
the  transference  to  them  of  the  mortgage  for  £550  on 
the  20th  of  June,  1895.  The  covenant  is  to  subsist  so 
hmg  as  Jenkins  or  his  assigns  shall  continue  in  posses- 
sion of  tiie  premises,  and  the  defendant  is  an  assign  of 
Jeoldns.  The  defendant  had  notice  of  the  covenant, 
and  is  bound  by  the  doctrine  of  TtUk  v.  Moxhay,  2 
Fh]l]]p8  774. 

P.  O,  Lawrence^  Q»G,,  and  8.  T.  Evana,  for  the 
defendant — (1)  The  defendant  is  bound  (if  at  all)  to 
buy  his  beer  from  **  John  Brothers,"  not  from  their 
"  suooeasors  "  ;  and  "  John  Brothers  *'  have  ceased  to 
exist :  Cflegg  v.  Hands,  38  W.  B.  433,  44  Gh.  D.  503 ; 
White  V.  Southend  Hold  Co.,  45  W.  B.  434,  [1897]  1 
Ch.  767;  Doe  d.  CcUveH  v.  Beid,  10  B.  &  0. 
849.  (2)  The  defendant  is  not  an  *'  assign  *'  withm 
the  meaning  of  the  covenant,  because  (a)  he  is  a 
"sab-lessee,"  and  "sub-lessee"  is  not  included  in 
"  assign."  He  is  not  therefore  bound,  even  though 
he  take  with  notice :  Bryant  v.  Hancock,  46  W.  B.  386, 
[1898]  1  Q.  B.  716,  [1899]  A.  0.  442.  (5)  John  Thomas 
is  the  prior  mortgagee,  and  the  mortgage  to  John 
Brothers  is  expresuy  subject  to  the  mort^kge  to  him. 
In  the  snb-lease  of  the  22nd  of  September,  1896,  John 
Thomas  is  expressed  to  demise  to  the  defendant ;  the 
defendant  is  therefore  "  in"  by  the  prior  estate,  and 
his  tenancy  is  not  subject  in  any  point  to  the  mort- 
gage for  £550  or  to  the  covenant  of  the  24th  of 


September,  1891.  The  question  is  one  of  intention; 
and  the  intention  that  the  defendant  should  be 
"in"  by  the  prior  estate  is  evidenced  by  the 
fact  that  John  Thomas,  the  mortgagee,  has  been 
expressly  made  a  party :  BoacJie  v.  Wadham,  6  East 
289.  (3)  The  £550  was  tendered  to  the  plaintiff  com- 
pany on  the  22ud  of  September,  1899.  After  their 
refusal  to  accept  it  they  cannot  now  ask  for  an  in- 
junction. 

Warrin^fton,  Q.O„m  reply.— (1)  As  to  the  question  of 
the  omission  of  "  successors,"  none  of  the  cases  cited 
are  in  point.  In  all  those  cases  the  question  was  one 
between  lessor  and  lessee.  Here  the  covenant  must 
be  read  as  part  of  the  mortgage  itself,  and  its  benefit 
must  be  taken  to  pass  to  the  persons  who  from  time 
to  time  are  entitied  to  the  b^efit  of  the  mortgage. 
(2)  (a)  HaU  v.  Stoin,  36  W.  B.  84,  37  Gh.  D.  74, 
shows  that  a  sub -lessee  in  possession  with  notice  is 
bound,  notices  than  an  assign,  by  the  doctrine  of  Tulk 
V.  Moxhay ;  (&)  Evan  Thomas  is  called  the  lessor,  and 
a  mortgagee  not  in  possession  is  incapable  under  the 
Conveyancing  Act,  1881,  of  granting  a  valid  lease. 
The  defendimt's  title  is  derived  accordingly,  both 
nominally  and  really,  through  Evan  Thomas. 

Kbkswioh,  J. — In  this  case  I  am  asked  to  give 
relief  by  way  of  injunction,  but  it  is  impossible  for  me 
to  do  so,  and  it  is  impossible  for  this  reason.  The 
covenant  here  appears  to  me  to  be  a  good  one  as 
being  attached  to  the  mortgage  for  £550.  The 
defendant,  however,  has  offered  in  his  defence  to 
redeem  that  mortgage ;  and  his  sub-lessor  has  actually 
tendered  the  amount.  The  result  is  this:  that 
although,  as  a  matter  of  fact,  owing  to  the  plaintiff 
company's  refusal  of  this  tender,  the  mortgage  has  not 
yet  been  redeemed,  and  although  the  defendant  has 
not  yet  taken  any  legal  steps  to  ^oroe  its  redemption, 
yet  the  defendant  could  now  be  held  to  his  offer,  and 
it  would  be  wrong  for  me  simply  to  grant  an  injunc- 
tion without  further  qualification.  Possibly  I  might 
make  a  complicated  order  to  the  effect  that,  if  the 
mortga^^e  should  not  be  redeemed  within  a  fixed  time, 
the  injunction  should  then  be  granted.  Why 
then,  it  may  be  asked,  do  I  not  at  once  dispose  of  the 
case  on  this  ground  alone  P  I  do  not  so  dispose  of  it 
because  of  the  question  of  costs.  As  a  matter  of  fact 
the  mortgage  has  not  been  redeemed,  and  it  is 
impossible  for  me  to  say  that  either  the  plaintiff  or 
the  defendant  has  been  wrong  all  through  the  action. 
If,  accordingly,  I  were  to  decide  the  action  solely  on 
the  point  alK>ve  indicated,  I  should  be  obliged  to  make 
a  sort  of  division  of  spoils,  in  the  matter  of  costs, 
between  the  plaintiff  and  the  defendant.  It  will  be 
better,  therefore,  to  decide  the  case  on  its  other  merits, 
and  not  on  this  one  point  alone. 

Two  real  questions  arise  in  the  present  action. 
Firstiy,  is  the  plaintiff  company  entitled  to  sue  for 
breach  of  this  covenant  P  Secondly,  is  the  defendant 
liable  to  be  sued  on  it  P  (1)  The  defendant  says  that 
the  covenant  is  that  he  should  buy  his  beer  from 
"John  Brothers,"  but  that  he  is  now  being  asked 
to  buy  his  beer  from  the  Abeigarw  Brewery  and  not 
from  "John  Brothers"  at  aU.  Now  the  covenant 
is  contained  in  a  separate  deed ;  but  it  is  contempor- 
aneous, and  must  DC  read,  with  the  mortgage.  I 
altogether  leave  out  of  question  the  fact  that 
the  words  ** successors  and  assigns"  are  omitted. 
Gases,  it  is  true,  have  been  cited  by  the  defend- 
ant to  show  that  those  words  may  be  of  importance. 
Standing  by  themselves,  no  doubt,  they  may  point 
to  a  certam  conclusion,  but  that  is  no  reason 
why  we  should  not,  in  their  absence,  come  to 
preoisely  the  same  conclusion  on  quite  different 
grounds.  To  my  mind  their  absence  is  of  no  im^- 
portance  here.    The  covenant  speaks  of  Morgan  and 
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William  John  '<  trading  in  oo-partnenhip  as  John 
Brothers  •  .  .  hereinafter  styled  as  John  Brothers.*' 
Now,  had  conveyancing  forms  permitted  it,  the  drafts- 
man, I  sappose,  wonld  have  said  something  like  this : 
"The  Arm  of  John  Brothers,  which  Arm  now  con- 
sists of,'*  &c.,  &c  The  draftsman,  however,  could  not 
do  that —it  would  have  been  an  anachronism.  What  he 
does  is  to  take  the  actual  number  of  existing  partners 
at  the  time  of  the  covenant,  and  define  them  as  **  John 
Brothers."  I  And  that  characteristic  running  through 
both  deeds — ^through  the  mortgage  and  the  covenant 
alike.  The  reference  in  every  case  is  invariably  to 
'<  John  Brothers."  More  than  that,  I  find  that  the 
mortgage  money  is  advanced  out  of  the  partnership 
account ;  that  Uie  property  in  question  is  "  tied  "  to  a 
firm  of  brewers ;  and  that  the  covenant  is  intended  to 
be  for  the  benefit  of  that  business.  The  benefit,  there- 
fore, must  be  taken  to  belong  to  whoever,  from  time 
to  time,  possesses  the  business  in  question.  I  lay  no 
stress  on  the  fact  that  in  this  case  a  private  firm  has 
been  converted  into  a  joint-stock  company.  There  is 
just  as  much  an  assignment  to  them  as  there  would 
have  been  to  strangers.  I  hold,  therefore,  that  the 
plaintiff  company,  since  they  are  entitled  to  the  busi- 
ness of  *'  John  Brothers,"  is  entitled  alsa  to  the 
benefit  of  the  covenant  made  wit^  them. 

(2)  Now  as  to  the  second  point.  It  is  contended — 
and  it  is  contended  from  two  different  points  of  view 
— that  the  defendant  is  not  an  assign  of  John  Jenkins. 
That  is  a  more  difficult  point,  especially  in  its  seoond 
branch,  (a)  Why  is  not  the  defendant  to  be  bound 
by  an  application  of  the  ordinary  doctrine,  that 
anyone  cl«iming  through  JohA  Jenkins  and  having 
notice  of  John  Jenkins'  covenant  is  bound  to  perform 
that  covenant  ?  It  is  asserted,  indeed,  on  the 
authority  of  Bryant  v.  Hancock,  that  "assign" 
does  not  include  a  sub-lessee.  It  is  argued,  accord- 
ingly, that  a  sub- lessee  was  never  under  any 
circumstances  meant  to  be  bound,  and  cannot, 
therefore,  in  this  case  be  bound,  under  any 
doctrine  of  notice.  But  Bryant  v.  Hancock  does 
not  show  that  "assign"  necessarily  excludes 
"  sub-lessee."  It  is  a  question  of  construction 
in  each  individual  case.  In  this  case,  I  think, 
on  the  true  construction,  there  is  a  clear  intention  to 
bind  the  premises  as  far  as  possible  in  the  hands  of 
anyone  ciedming  under  a  title  derived  from  John 
Jenkins  subsequentlv  to  the  date  of  the  second  mort- 
gage. But  does  the  defendant  claim  under  a  title 
thus  derived  from  John  Jenkins  P  That  is  the  most 
difficult  question  of  alL  The  defendant  says  that 
he  is  the  sub-lessee,  not  of  Evan,  bnt  of  John 
Thomas,  because  John  Thomas,  who  has  the  legal 
estate,  "demises,"  whereas  Evan  Thomas  merely 
"  demises  and  confirms."  I  have  the  sub-lease 
before  me ;  and,  under  section  18,  sub-section  1, 
of  the  Oonveyanoing  Act,  1881,  it  woald  have  been  a 
perfectly  good  lease  had  it  been  made  by  Evan 
Thomas  alone.  By  sub-section  2  of  the  same  section 
it  would  have  been  a  good  lease,  if  made  by  John 
Thomas  alone,  only  if  he  had  been  in  possession,  not 
otherwise.  Since,  however,  the  two  have  joined 
together,  whose  lease  does  it  actually  purport  to  be  ? 
John  Thomas  is  described  as  being  the  owner  of  the 
legal  estate;  Evan  Thomas  is  described  as  the  lessor. 
I  do  not  think  that  those  descriptions  are  of  very 
great  importance.  In  the  witnessing  patt  we  find 
that  John  Thomas  "  demises," and  that  Eean  Thomas 
''demises  and  confirms."  It  is  very  strange  that 
John  Thomas,  the  mortgagee,  should  be  put  first, 
and  that  the  so-called  "  lessor  "  should  be  put  second. 
That  is  certainly  strange  conveyancing.  We  learn, 
however,  from  Beach  v.  Wadham,  that  it  is  quite 
immaterial  who  is  called  the  "  lessor,"  though  it  is 
very  material,  ou  the  other  hand,  to  discover  undtr 


what  title  the  best  is  really  made  as  a  matter  of  law. 
The  defendant,  in  short,  is  bound  to  claim  under  his 
superior  title— the  title  which  is  best  in  point  of  law. 
As  to  that  there  can  be  no  doubt  The  better  title  ifl 
conferred  by  Evan  Thomas,  and  it  is  therefore  under 
that  title  that  the  defendant  holds.  As  a  result  I  am 
against  the  defendant  on  every  point  except  the 
one  I  first  mentioned.  I  cannot  therefore  give  the 
defendant  the  costs  of  the  action.  In  very  strict 
justice  I  ought,  perhaps,  to  give  the  plaintiff  company 
the  costs  up  to  the  t^der  of  the  redemption  monetj 
in  the  statement  of  defence.  I  shall,  however,  make 
no  order  as  to  costs. 

Judgment  for  the  defendant. 

Solicitors,  Wrentmore  A  Son,  for  8.  ST.  Stockioood^ 
Bridgend ;  Smiles  &  Co.,  for  T.  H.  Belcher,  Cardiff. 


Jm>,  CooPB,  &  Co.  (Limited)  v.  Hambldt.  (o.) 
Vendor  and  purchaser— Covenant — Beefyridive  covenant 

—  Vendor  and  purchaser —  Construction  —  Windoms 

— "  Buildings  adjoining*'* 

Vendors  sold  and  conveyed  land,  retaining  adjatxfU 
land.  The  purchaser  covenanted,  "  in  the  erection  of 
buildings  adjoining  the  hereditaments  of  the  vendors, ' 
not  to  insert  toindows  overlooking  their  land.  He  never^ 
theless  built  houses  with  windows  which  did  so  overlook. 
Between  the  houses  and  the  land  of  the  vendors  were 
gardens  belonging  to  the  purchaser,  several  yards  long,  and 
a  fence. 

Held,  that  the  houses  ** adjoined"  the  land  of  the 
vendors  within  the  meaning  of  the  covenant. 

Action. 

This  was  an  action  by  vendors  to  enforce  a  cove- 
nant by  the  purchasers  not  to  insert  windows  in 
houses  overlooking  land  retained  by  the  vendora. 

The  plaintiff  company  were  the  owners,  subject  to 
a  lease,  of  the  Boumbrook  Hotel,  in  Bourn  brook, 
near  Birmingham,  and  of  land  around  the  hotel, 
principally  at  the  rear,  part  of  which  had  been  laid 
out  as  a  bowline  green.  The  hotel  fronted,  on  the 
south,  upon  the  Bristol-  road,  and  the  land  oooneoted 
with  it  was  bounded  upon  the  east  by  the  Grange- 
road,  and  on  the  west  or  south-west  and  north  or 
north-west  by  other  land  which,  at  the  date  of  the 
conveyance  next  mentioned,  also  belonged  to  the 
plaintiff  company,  and  which  contained  about  22,000 
square  yards.  The  plaintiff  company  also  owned  at 
the  date  of  the  convevance,  land  on  the  oppottte  aide 
of  the  Grange-road  of  about  3,000  square  yards. 

In  June,  1897,  the  company  conveyed  these  two 
pieces  of  land,  containing  respectively  22,000  squara 
yards  and  3,000  square  yards,  which  in  the  pUn  in 
thA  conveyance  were  edged  round  with  pink,  to  the 
defendant  in  fee  simple.  The  hotel  ana  land  con- 
nected with  it  retained  by  the  ve odors  were  in  the 
plan  edged  round  with  blue.  The  conveyance  con- 
tained covenants  on  the  part  of  the  purchaser  that 
he  would  not  permit  the  land  sold  to  be  used 
for  a  public-house.  &o.,  that,  he  would  pay  lor 
certain  repairs  to  the  roads,  "  and  alto  from 
time  to  time,  and  at  sll  times  hereafter,  in  the 
erection  of  any  buildings  adjoining  the  heredita- 
ments of  the  vendors  edged  blue  on  the  said  plan 
shall  not  nor  will  insert  or  permit  to  be  inserted  any 
lights  overlooking  such  other  hereditaments  as  afove- 

(a.)  Reported  by  NkvjixeTebbutt,  Esq.,  Barrister- 
ac-Law. 
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Mid."  The  defendani»  having  entered  into  posMflsion 
of  the  land  add,  erected  a  low  of  tmall  dwelUng- 
hoiueB  on  it  in  a  line  more  or  less  parallel  to  the  west 
(or  north-west)  boundary  of  the  land  at  the  rear  of 
the  hotel  retained  by  the  vendors.  The  rear  of  these 
hooses  was  towards  the  land  of  the  company,  and  the 
windows  at  the  badk  of  several  of  tiiese  houses  over- 
looked the  bowling-ffreen.  The  houses  were  not 
built  so  that  the  bads  touched  the  boundary  of  the 
company's  land,  but  between  the  backs  of  the 
houses  and  the  land  of  the  company  there  were 
gardens  belonging  to  the  houses  of  a  length  of  from 
twenty-five  to  thirty  feet.  These  ffardens  were 
separated  from  the  company's  land  in  uie  case  of  the 
fint  one  by  a  wall,  in  the  case  of  the  otiiers  by  a 
wooden  fence  or  barrier.  The  plaintiffs  alleged  uat 
the  emtence  of  these  windows  lessened  the  value  of 
the  hotel  and  bowling-green,  and  gave  evidence  to 
that  efiEsot.  In  these  droumstances  they  asked  that  the 
defendant  miffht  be  ordered  to  build  up  the  windows 
overlooking  their  property,  and  pay  damages. 

AiOnirjf,  Q,C.,  and  aiewari  Smith,  for  the  plaintiffs. 

H.  Terrea,  Q.C,  and  Edward  Clauton,  for  the 
defendant. — ^The  houses  of  the  defendant  may  be 
adjacent  to  the  land  of  the  plaintiffd,  they  are  not 
adjoining  to  it,  as  the  gardens  of  the  housfs  lie 
between.  The  case  of  Rex  v.  Hodges,  I  Moo.  &  M. 
341,  decides  this. 

They  also  cited  VaU  &  Sons  v.  MoorgaU-strect, 
*c.,  Buildings  {Limited),  80  L.  T.  Eep.  487,  47  W.  R. 
Big.  96 ;  they  also  tehed  on  standing  by,  waiver,  and 
acquiescence.    . 

BvcKLEY,  J.— The  case  of  Bex  v.  Hodges  turned 
on  the  construction  of  a  statute  of  criminal  law,  which 
is  construed  more  strictly  than  other  instruments.  I 
am  of  opinion  that  what  the  defendant  has  done  here 
is  a  breach  of  the  covenant  in  his  conveyance.  I 
shall  grant  an  inquiry  as  to  damages,  but  not  a 
mandatory  injunction  in  the  circumstances  of  the 


Solicitors  for  the  plaintiffs,  H,  Tyrrell  &  Sons,  for 
Bletntt,  Beynolds,  &  Uo,,  Birmingham. 

Solicitors  for  the  defendant,  F,  A,  K,  Doyle,  for  J, 
Cariwright  Frith,  Birmingham. 


a  B.  Div.  I  TV      . 

(Darling  and  Ghannell,  JJ.)  f  ^^-  ^• 

DuCKHAlc  (Appellant)  v.  GiBBS  {Respondent),  (a.) 

Ship — Docks  —  Dock-master,  duty  of — Requisition  to 
remove  vessel— Obstruction — West  India  Dock  Act{l 
A  2  WiU.  4,  c.  Hi.),  s.  101. 

Section  101  o/  the  West  India  Dock  Ad  provides  that 
every  master  or  other  person  in  charge  or  command  of  a 
Vfsstl,  having  placid  such  vessel  within  200  yards 
of  the  etdrance  to  any  of  the  docks  to  which  the  Act 
applies,  "  who  shall  not  immediately  remove  such  vessel 
from  within  such  distaTice  on  being  tficreunth  required 
by  the  dock-master,'*  shall  incur  a  penalty  **for  every 
hour  thai  such  ohstrtu^tion  shall  remain  after  such 
requisition.** 

Held,  that  a  notice  or  requisition^  signed  by  a  dock- 
master,  with  the  name  of  the  vessel  left  blank,  and  handed 
by  him  to  his  deputy,  with  instructions  to  serve  it  upon 
any  master  who  should  place  his  vessel  within  the  pro- 
scribe limit,  and  which  loas  ajterwards  served  by  such 
deputy  upon  the  respondent,  was  a  sufficient  requisition 
within  the  Act. 

(a.)  Reported  by  G.  G.Wilbbaham,  Esq.,  Barrister- 
at-Law. 


Held,  also,  that  it  is  not  necessary  thai  the  vessel  should 
be  proved  to  have  <ictuaily  obstructed  navigation  to  con- 
stitute the  offence. 

Gase  stated  b^  a  metropolitan  police  magistrate. 
An  information  was  laid  by  the  appellant,  on 
behalf  of  the  London  and  India  Docks  Joint  Gom- 
mittee,  against  the  respondent  for  that,  being  a 
person  having  the  charge  or  command  of  a  certain 
lighter  or  burge  known  as  The  Sapphire,  he  did 
unlawfully  on  uie  8th  of  May,  1899,  place  or  permit 
or  suffer  it  to  remain  in  the  River  Thames  within  200 
yards  of  the  old  entrance  of  the  East  India  Docks, 
and  refused  and  did  not  immediately  remove,  such 
lighter  or  barge  from  within  such  distance  on  being 
thereunto  required  by  the  dock-master,  and  did 
remain,  after  such  requisition  was  made,  a  long  and 
unreasonable  time— to  wit,  one  hour  and  upwards, 
contrary  to  the  West  India  Dock  Act,  s.  101. 

The  section  enacts  as  follows :  **  And  for  the  better 
making  and  preserving  of  a  free  and  clear  entrance, 
navigation,  and  passage  into  and  out  of  the  said 
docks,  basins,  locks,  and  cuts,  be  it  further  enacted 
that  every  master  or  other  person  having  charge  or 
command  of  any  ship,  lighter,  barge,  or  boat,  or  other 
vessel  of  aoy  description  whatsoever  who  shall  place  or 
permit  or  suffer  the  same  to  remain  in  the  River 
Thames  within  200  yards  of  any  of  the  entrances  to 
the  said  docks,  basins,  looks,  or  cuts,  except  at  the  said 
limehouse  entrance  into  the  said  south  docks  as 
aforesaid,  unless  for  the  purpose  of  coming  into  or 
going  out  of  the  same,  shall  forfeit  and  pay  for  every 
such  offence  any  sum  not  exceeding  £10,  and  every 
master  or  other  person  having  the  charge  or  command 
of  any  ship,  lighter,  barge,  boat,  or  other  vessel  of 
auy  description  whatsoever  so  placed  within  such 
distance  as  aforesaid  f  whether  for  the  purpose  afore- 
said or  not)  who  shall  not  immediately  remove  such 
ship,  lighter,  barge,  boat,  or  other  vessel  from  within 
such  distance  on  being  thereunto  required  by  the 
dock-master  or  dock-uiaaters  shall,  for  evury  such 
offence,  forfeit  or  pay  any  sum  not  exceeding  £6  for 
every  hour  that  such  obstruction  shall  remain  after 
such  requisition    .     .     .*' 

On  the  upper  pier-head  of  the  entrance  to  the  East 
India  Docks,  which  is  one  of  the  docks  to  which  the 
Act  applies,  there  is  a  notice  painted  up  in  the 
foUowmflr  terms:  *'No  ship,  lighter,  barge,  tug,  or 
craft  shful  be  made  fast  to  or  shall  lie  alongside  of 
any  part  of  this  pier-head  unless  so  ordered  by  the 
dock-master,  and  any  person  or  vessel  thus  offending 
will  be  proceeded  against  as  the  Act  of  Parliament 
provides.— J.  H.  Duckham,  Dock-master." 

On  the  8th  of  May,  1899,  at  4.30  p.m.,  at  which 
time  the  tide  was  ebbing  and  would  so  continue  for 
about  two  hours,  the  barge  Sapphire  in  the  charge  of 
the  respondent  arrived  at  the  pier-head.  She  came 
there  for  the  purpose  of  going  into  the  dock,  but 
aooordiog  to  the  ordinary  practice  would  not  be  able 
to  enter  the  dock,  nor  would  the  dock-gates  be  opened 
to  permit  the  exit  or  entrance  of  any  traffic  uatil  the 
tide  had  turned  and  had  been  running  up  for  between 
two  and  three  hours. 

The  respondent  on  his  arrival  at  the  pier-head  was 
told  by  ttie  appellant's  lockman  on  duty  that  the 
barge  could  not  remain  there  and  must  be  removed. 
He,  however,  made  the  barge  fast  to  the  upper 
pier- head,  within  60  feet  of  the  dock  cl trance, 
but  so  that  when  the  tide  turned  she  would 
swing  round  away  from  the  entrance.  The  respon- 
dent then  came  ashore.  Oa  landing  he  was  served 
by  the  lockman  with  a  notice,  which  was  as  follows : 
*'  You  are  required  to  unmoor  and  remove  your 
vessel  from  the  pier-head  and  from  within  the  distance 
of  200  yards  from  the  entrance. — J.  H.  DuoKHAic, 
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Dock-master.*'  The  respondent  did  not  comply  with 
the  notice  or  remove  the  barge,  and  it  was  still  there 
at  6.30  p.m. 

It  appeared  from  the  evidence  of  the  lodkman  that 
until  the  1st  of  May,  1899,  it  had  for  years  been  the 
practice  of  barges  to  make  fast  to  the  pier-heads  in  a 
similar  position  to  that  occupied  by  The  Sapphire, 
On  that  day  the  dock-master  gave  general  instruc- 
tions to  the  lookman  to  prevent  barges  from 
making  fast  to  the  pierheads.  No  specific  oraers  were 
given  to  the  lockman  with  regard  to  the  respondent's 
barge,  but  he  acted  under  his  general  instructions. 
The  notice  handed  by  the  lookman  to  the  respondent 
was  one  of  several  blank  notices  signed  by  the  dock- 
master  which  had  been  supplied  to  him.  The  lock- 
man  filled  up  the  date  and  name  of  the  barge,  and  if 
the  person  in  charge  refused  to  move,  he  served  him 
with  the  notice  without  consulting  the  dock-master. 

The  magistrate  dismissed  the  information,  holding 
that  before  an  ofEence  under  the  section  could  be  held 
to  have  been  committed,  special  instructions  applic- 
able to  each  particular  vessel  must  be  given  by  the 
appellant.  He  also  found  that  there  was  no  evidence 
that  any  particular  vessel  entering  or  leaving  the 
dock  had  in  fact  been  obstructed  by  The  Sapphire, 
but  held  that  such  obstruction  was  not  necessary  to 
the  proof  of  an  offence  under  the  section. 

George  Wallace,  for  the  appellant. — ^There  is 
nothing  in  the  section  to  show  that  it  was 
necessary  for  the  dock-master  to  give  special 
instructions.  The  notice  served  by  the  lockman  is 
therefore  in  accordance  with  the  Act  and  the  offence 
is  complete. 

J.  A,  Hamilton,  for  the  respondent. — The  notice 
was  not  a  sufficient  notice  within  the  section  for  the 
reason  stated  by  the  magistrate.  The  section  does 
not  apply  unless  the  barge  in  question  constitutes  an 
actual  obstruction.  There  was  no  navigation  or 
passage  of  vessels  at  the  time,  so  that  the  barge  could 
not  have  been  an  obstruction. 

Darling,  J.— In  this  case  the  magistrate  has 
decided  one  of  the  points  raised  in  favour  of  the 
respondent,  and  the  other  in  favour  of  the  appellant. 
The  first  question,  which  he  decided  in  favour  of  the 
respondent,  arose  upon  section  101  of  the  West  India 
Dock  Act. 

Now,  it  is  first  of  all  said  that  this  offence  was  not 
committed,  and  the  fine  did  not  become  due  because 
the  dock-master,  after  the  barge  had  been  moored 
within  200  y^ds  of  the  dock  gate,  did  not  himself 
come  and — with  regard  to  that  particular  barge — give 
to  the  master  of  it  a  direction  to  take  it  away.  What 
he  did  was  this :  He  filled  up  and  signed  a  lot  of 
*'  requiflitions  "  directed  to  masters  of  iM^ges  which 
might  commit  this  offence,  and  he  gave  ^ose  docu- 
ments so  signed  and  filled  up  to  a  deputy  of  some 
kind.  When  the  barge  came  within  the  proscribed 
distance  and  attempted  to  remain  there  the  dock- 
master's  deputy  simply  took  one  of  these  documents, 
filled  in  the  name  of  the  barge  and  of  the  master 
of  it,  and  served  him  with  it.  It  was  said  by 
the  appellant  that  that  was  a  requisition  to 
remove  the  obstruction.  On  behalf  of  the  respondent 
it  was  contended  that  it  was  not  a  requisition  at  fdl, 
that  it  was  made  before  the  barge  became  an  obstruc- 
tion, if  it  ever  became  one,  and  that  it  was  therefore 
not  within  what  the  Act  allowed  the  dock-master  to 
do.  The  magistrate  found  that  the  requisition  was 
not  a  good  one,  and  in  that  I  think  he  was  wrong. 
I  think  that  what  was  done  did  amount  to  a  requisi- 
tion by  the  dock-master.  I  do  not  see  anything  in 
this  section  or  in  any  other  part  of  tiie  Act  which 
satisfies  me  that  the  requirement  must  be  made  by 


the  dock- master  personally  to  the  master  of  the 
barge.  The  barge,  having  brought  itself  within  the 
proscribed  limit— 200  yarcb—be^une,  I  think,  a  thing 
which  the  dock-master  had  a  right  to  order  away, 
and  I  cannot  see  that  he  had  not  a  right  to  ordet  it 
away  because  the  document  by  means  of  which  he 
ordered  it  away  had  been  filled  up  by  him  before  it 
came  there,  except  that  he  had  not  put  in  its  name. 

With  regard  to  the  other  point,  Mr.  Hamilto& 
contended  tJiat  if  no  particular  vessel  had  in  fact 
been  obstructed  by  the  lighter,  then  there  was  no 
obstruction  within  the  meaning  of  section  101,  and 
no  offence  was  or  could  be  committed.  I  do  not 
agree  with  that.  I  think  that  section  lOl  means  this : 
It  first  of  all  says  that  you  shall  not  moor  a  lighter 
within  200  yards  of  a  certain  place.  It  then  goes  on 
to  say  if  you  moor  it  within  such  a  distance  you  may 
be  required  by  the  dock-master  to  remove  it,  and,  U 
you  do  not  then  remove  it,  for  every  such  offence  yon 
shall  have  to  pay  a  sam  for  every  hour  that  sock 
obstruction  shall  remain  after  the  requisition  is  made. 

I  do  not  think  that  the  words  '*  such  obstniotion  " 
there  require  that  it  should  be  proved  that  any 
particular  vessel  was  obstructed,  nor  that  the  traffic 
was  obstructed  or  might  have  been  obstructed.  I 
think  that  the  meaning^  of  the  words  "sodi 
obstruction"  is  this,  that  cureotly  you  have  a  lighter 
moored  within  200  yards  of  the  forbidden  spot  it 
becomes  an  obstruction.  True,  it  is  still  a  lighter, 
but  I  think  it  is  something  else,  it  is  a  lighter  in  a 
forbidden  place.  It  is  a  lights:  remaining  in  the 
forbidden  place  after  its  master  has  been  required  to 
recDOve  it,  and  I  think  that  then  such  a  lighter,  in 
such  a  place,  after  such  a  requisition  directed  to  iti 
master,  becomes  an  obstruction  within  the  meaning 
of  the  statute,  and  that  it  is  so  because  of  the  place 
where  it  is  and  because  of  its  being  there  in  defiance 
of  notice  given  to  it  to  leave,  and  tiiat  independently 
of  the  question  whether  it  actually  does  obstruct  or 
is  in  imminent  danger  of  obstructing  any  partionlar 
ship  or  traffic  at  large.  I  think,  therefore,  that  the 
appeal  must  be  allowed. 

Ghannell,  J. — I  am  of  the  same  opinion  u^oa 
both  points.  As  regards  the  second  point  I  thmk 
the  construction  of  tiie  statute  is  made  quite  olear  by 
the  words  ''such  obstructicm."  It  first  of  aU 
declares  that  no  person  shall  moor  a  barge  within  a 
certain  distance  of  the  dock  gates,  and  then  talks, 
not  having  used  the  word  "obstruction"  befoie, 
about  the  period  when  such  obstruction  continues. 
That  amounts  to  sayins  that  mooring  a  barge  within 
200  yards  from  the  dock  gates  is  an  obstmction. 
Assuming  that  to  be  an  obrtruction,  the  section  says 
that  no  vessel  that  is  going  into  the  docks  shall  moor 
within  this  200  yards.  The  mere  mooring  of  a  rend 
within  that  distance,  if  it  is  going  into  the  docki, 
gives  rise  to  one  penalty.  Then  the  next  part  of  the 
section  provides  a  continuing  penalty,  and  it  provides 
such  a  continuing  penalty  lK>th  for  vessels  goin^  into 
the  dock  and  for  those  that  are  not  going  in,  and 
says  that  after  a  certain  requisition  has  oeen  made,]! 
the  vessel  remains  there,  there  shall  be  a  oontmniiig 
penalty  for  every  hour. 

That  being  so,  what  is  the  requisition  to  be  made  ? 
The  words  are  "  on  being  required  by  the  dock- 
master  or  dock-masters  to  move."  It  is  socrg^eatsd 
that  the  dock-master  must  come  and  see  whether  or 
not  it  is  necessary  for  the  vessel  to  move.  Toa 
cannot  possibly  put  that  interpretation  upon  thr 
section  with  respect  to  the  vessels  which  are  not  going 
in  and  which  are  already  subject  to  one  penalty  lor 
being  moored  there  at  all.  Yet  the  requirement  must 
mean  just  the  same  in  one  case  as  in  the  other.  I 
think  it  is  quite  dear  that  if  the  dock-master  peraoi^ 
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ally  ttuthorusee  his  assistants  to  say,  '*This  vessel  shall 
move/'  that  is  quite  enough.  Whether  the  assistant 
oao  do  it  himstli  u  a  totidly  different  question  which 
we  have  not  got  before  us ;  but  in  cases  in  which,  as 
in  the  present  case,  the  dock-master  authorized  the 
assistant  to  serve  the  notice,  it  is  quite  dear  tiliat  there 
is  a  requirement  by  the  dock-master  within  tiie  mean- 
of  the  section. 

Appeal  allowed. 

Solicitor  for  the  appellants,  HiUearys, 

SoUdtors  for  the  respondent,  Keene,  Marsland,  &  Co, 


Otourt  of  flppeaL 

From  Chan.  Div.  \ 

(Lindley,  MB.,  Yaughan    Williams  [  Jan  24. 

and  Bomer,  L.JJ.)  I 

In  re  Joseph  Habobeavss  (Limited),  (a.) 
Company — Winding    up — Discovery     of    documents — 
Income   tax  returns — Misfeasance   summons — Public 
department-- Discretion    of  judge — Companies    Ad, 
1862  (25  &  26  Vid.  c.  89),  s.  116. 

Sedion  116  of  the  Companies  Ad,  1862,  gives  a  dia- 
crttion  to  the  judge  which  will  not  he  interfered  with 
primk  fade  hy  the  Court  of  Appeal, 

Accordingly  the  judge  of  first  instance  having  in  his 
discrdion  refused  an  application  hy  the  liquidator  of  a 
company  for  produdion  of  certain  halance-sheds  of  the 
company,  which  had  heen  deposited  with  the  distrid 
surveyor  of  taxes  for  the  purple  of  income  tax  rdurns, 
on  an  affidavit  hy  the  secretary  of  the  Board  of  Inland 
Itevenue  that  in  the  opinion  of  the  hoard  such  produdion 
was  injurious  to  the  public  intered : 

Held,  that  this  deasion  would  not  he  reviewed  hy  the 
Court  of  Appeal, 

This  was  an  appeal  from  a  decision  of  Wright,  J. 

The  liquidator  of  the  above-named  company,  which 
was  in  liquidation,  issued  a  misfeasance  summoni 
against  the  directors  and  the  auditor  on  the  ground 
that  dividends  had  been  paid  out  of  capital.  While 
the  company  was  a  going  concern  the  auditor  had 
signed  three  balance-sheets,  which  had  been  delivered 
to  and  left  with  the  district  surveyor  of  taxes  for  income 
tax  aesessment  purposes.  There  were  no  other  balance- 
sheets  of  the  company  in  existence.  To  prove  the 
oomplidfy  of  the  auditor  the  liquidator  took  out  a 
fiammons  under  section  115  of  the  Companies  Act, 
1862,  to  compel  the  district  surveyor  to  produce  these 
baUuDoe- sheets.  The  surveyor  declined  to  do  so,  and 
was  supported  in  his  refusal  by  the  Board  of  Inland 
Hevenue,  who  passed  the  following  resolution :  "  In 
the  opinion  of  the  Board  of  Inland  Bevenue,  who 
liave  duly  conndered  the  question,  the  production  of 
th%  documents  referred  to  in  the  summons  .  .  . 
-would  be  prejudicial  and  injurious  to  the  pab4c 
interest  and  service."  A  minute  of  this  resolution 
-was  proved  by  the  secretary  to  the  board. 

Wright,  J.,  held  that  though  th^re  might  be  cases 
in  which  the  court  would  require  the  prindpal  officers 
of  a  public  department  to  come  into  court  and  prove 
that  the  production  of  documents  would  be  injurious 
to  public  policy,  yet  in  the  present  case  the  objection 
liad  been  sufficiently  taken  in  point  of  form,  and  no 
ground  had  been  shown  for  overruling  it.    Aocord- 

(a.)  Beported  by  J.  I.  Stikliko,  Esq.,  Barrister- 
at-Law. 


ingly,  in  the  exercise  of  his  discretion,  he  dismissed 
the  application. 
The  liquidator  appealed. 

P,  F,  WheeUr,  for  the  appellant. — There  is  nothing 
in  the  affidavit  which  the  board  have  had  filed  to 
enable  the  court  to  see  whether  it  is  right  or  not  to 
order  the  production  of  these  documents.  The 
reasons  gfiveu  by  Wright,  J.,  for  refusing  production 
are  inapplicable.  The  liquidator  is  not  a  stranger 
trying  to  inspect  some  other  person's  returns,  but  the 
company  wishes  to  see  documents  which  it  has  itself 
furnished.  This  application  might  be  made  by  the 
directors,  and  it  uierefore  can  be  made  by  the 
liquidator  in  whom  all  the  powers  of  the  directors  are 
vested.  It  ib  no  disclosure  to  tell  a  man  what  he 
already  knows.  The  objection  should  be  overruled — 
first,  because  the  affidavit  states  no  grounds  which 
would  enable  the  court  to  see  how  the  board  arrived 
at  their  concludons;  secondly,  because  the  proper 
course  is  for  the  head  of  the  department  to  appear 
and  explain  why  the  production  of  the  documents 
required  is  injurious  to  the  public  interest.  There  is 
no  section  of  the  Income  Tax  Act  which  prevents 
the  surveyor  produdog  the  documents,  but  only  Ids 
oath. 

He  referred  to  Lee  v.  Birrell,  3  Gamp.  337  ;  Mitchell 
V.  Koecker,  11  Beav.  380, 12  Beav.  44 ;  Bex  v.  Clarke,  8 
T.  B.  220;  Kain  v.  Farrer,  37  L.  T.  Bep.  469,  26 
W.  B.  Dig.  79. 

Danckwerts,  Q,C,,  and  Bowlatt,  for  the  respondect. 
were  not  called  upon. 

Lindley,  M.B. — It  appears  to  me  it  is  quite  unneces- 
sary for  us,  and  it  would  not  be  in  accordance  with  the 
usual  practice  of  the  court  to  dedde  a  speculative  case 
which  is  not  before  us.  What  we  have  to  conbider  is 
whether  Wright,  J.,  ought  to  be  overruled  as  wroog 
incoming  to  the  conclusion  that  it  was  notnecessary,  or 
proper,  or  pxpedient  (whichever  word  you  choose  to 
use)  to  order  the  production  of  these  documents  upon 
an  application  made  to  him  under  section  115  of  the 
Companies  Act,  1862.  That  section  says :  "  The  court 
may,  after  it  has  made  an  order  for  winding  up  the 
company  " — I  understand  there  has  been  a  winding- 
up  order  here — ''summon  before  it"  among  other 
persons  ''any  person  whom  the  court  may  deem 
capable  of  giring  information  concerning  the  trade, 
dealings,  estate,  or  e£Eects  of  the  company,*'  and  the 
court  may  require  any  such  person  "  to  produce  any 
books,  papers,  deeds,  writings,  or  other  documents  in 
his  custody  or  power  relating  to  the  company." 

The  language  in  which  that  section  is  expressed 
shows  that  the  person  who  applies  under  it  has  no 
abstract  right  to  an  order ;  and  it  has  been  dedded 
over  and  over  again,  in  accordance  with  the  lan- 
guage, that  the  judge  has  a  discretion  in  the  matter, 
and  that,  if  he  exercises  his  discretion,  the  Court  of 
Appeal  will  not  interfere  with  it.  I  do  not  say  it 
has  not  jurisdiction ;  that  is  going  perhaps  too  far, 
because  there  might  be  cases  in  which  there  has  been 
such  an  obvious  miscarriage  of  justice  and  wrongful 
exerdse  of  discretion  that  the  Court  of  Appeal  can 
interfere ;  but  prima  facie  this  court  does  not  inter- 
fere in  these  cases. 

Now  let  us  see  what  the  facts  are.  Here  there  is  a 
misfeasance  summons,  which  has  been  taken  out  by 
the  liquidator  against  the  auditor  of  the  company, 
amongst  others,  and  the  liquidator,  very  naturally, 
wants  to  get  information  in  support  of  that  pro- 
ceeding. Therefore  he  is  applying  to  the  court  to 
make  an  order  upon  the  surveyor  of  taxes,  who  has  in 
his  possession  or  phyncal  custody  some  returns  made  by 
the  oomjpany  for  income  tax  purposes,  for  production 
of  those  documents.    The  surveyor,  I  suppose,  acting 
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under  general  instmoiions,  objeots,  and  tlie  matter  is 
considered  by  the  Board  of  Inland  Bevenue,  and  we 
have  a  certinoate  that  in  the  opinion  of  the  Board 
of  Inland  Bevenue,  who  have  duly  oonsidered  the 
question,  the  production  of  the  documents  referred  to 
in  the  summons  would  be  prejudicial  and  injurious  to 
the  public  interests  and  service.  Therefore,  Wright,  J. , 
says :  No ;  in  the  face  of  that,  as  far  as  I  have  a  dis- 
cretion in  the  matter,  I  shall  not  make  any  order. 
Now  we  are  asked  to  reverse  that.  I  decline  to  do 
anything  of  the  sort.  I  do  not  say,  and  I  do  not 
intend  to  say,  what  is  the  limit  of  the  power  of  the 
court  (if  there  is  a  limit)  to  order  the  production  of 
such  documents  as  these ;  but  I  do  say  that  if  the 
learned  judge  below  has  come  to  the  conclusion  that 
under  section  115  they  should  not  be  produced — that 
it  is  not  expedient  to  do  so — this  court  ought  not  to 
interfere.  In  my  opinion  this  appeal  ought  to  be 
dismissed,  and  dismissed  vrith  costs. 

Vaughan  Williams,  L.J. — I  entirely  a^rree.  I  do 
not  understand  it  to  be  denied  that  communications 
made  to  the  Inland  Bevenue  are  communications 
which  are  documents  coming  within  the  rule  that 
enables  the  heads  of  departments  to  object  on  tiieir 
own  responsibility  to  their  production,  but,  at  all 
events,  if  it  were  disputed,  it  seems  to  me  that  there 
is  ample  authority  to  show  that  such  a  contention 
would  be  ill-founded.  Under  these  circumstances  it 
is  said  here  that  the  discretion  was  wrongly  exercised, 
because  Wright,  J.,  had  not  got  before  him  the  head 
of  the  department.  It  seems  to  me  that  we  ought 
not  to  review  the  discretion  exercised  by  Wright,  J., 
upon  any  such  ground,  especially  in  a  case  where  the 
production  is  asked  upon  the  examination  of  a  witness 
under  this  section  115  of  the  Gompanies  Act,  which 
pxpressly  puts  the  matter  in  the  discretion  of  the 
judge. 

I  only  wish  to  make  one  observation  with  regard 
to  the  case  of  Kain  v.  Farrer,  which  was  cited. 
There  the  Board  of  Trade  had  put  forward  the 
defendant,  the  secretary  of  the  Board  of  Trade,  as 
the  person  to  represent  the  Board  of  Trade,  and 
service  had  been  accepted  of  the  writ  by  the  secretary 
as  representing  the  Board  of  Trade;  and  in  the 
course  of  that  litigation  the  production  of  docu- 
ments in  the  ordinary  form  of  discovery  was  asked 
for.  It  is  quite  plain  that  the  rules  which  would 
guide  the  court  as  to  what  affidavit  was  necessary 
from  a  party  to  the  action  representing  a  department 
of  the  State  are  entirely  different  from  the  rules  which 
would  be  applied  in  a  case  where  the  officer  of  a 
department  was  merely  subpceuaed  as  a  witness.  The 
officer  of  the  department  is  merely  the  custodian  of 
the  documents  as  the  servant  of  the  department,  and 
the  department  here  have  not  put  forward  their 
servant  in  the  sense  of  representing  the  department. 

BOMER,  L.J. — I  ag^ee.  I  will  only  add  that  in  my 
opinion  the  question  before  us  is  not  necessarily  the 
same  as  that  which  may  possibly  come  before  the 
judge  upon  the  hearing  of  this  summons  when  he  has 
to  consider  any  application  for  a  subpoena  that  may 
be  made  for  the  production  of  these  documents. 

Appeal  dismiaaed. 

Solicitors,  Jacquea  &  Co.,  for  Neill  &  Holland , 
Bradford ;  Solicitor  to  Inlatid  Revenue, 


From  Q.  B.  Div.  \ 

(A.  L.  Smith  and  Vaughan  [  Dec  15. 

Williams,  L.JJ.)  j 

Lord  Stanley  of  Alderley  v.  Wild  &  Son.  (a.) 

Crown  —  Prerogative  —  Bight   to    remove  proceedings 
to  the  Revenue  aide — Right  to  apply  to  atay  proceedings. 

It  is  part  of  the  prerogative  of  the  Crown  to  have  an. 
action  between  ita  auhfecta  in  which  the  title  or  interest* 
of  the  Crown  ia  concerned,  in  whatever  stage  such  action 
may  he,  removed  from  the  county  court  into  the 
Revenue  aide  of  the  Queen*a  Bench  Diviaion;  and^ 
where  an  information  ia  filed  hy  the  Attorney-General 
raising  the  same  question  as  that  to  be  decided  in  such 
an  action,  the  Crown  has  the  right  to  apply  to  have  the 
euiion  stayed  until  the  information  is  determined,  and 
such  application  may  be  made  after  judgment  has  been 
delivered  in  the  action. 

Appeal  from  an  order  of  h  D'vtHional  Gonrt 
(Darling  and  Ghannell,  JJ.). 

Lord  Stanley  of  Alderley  was  the  own<<r  of  the 
surface  of  land  on  a  mountain  called  Holyhead 
Mountain,  in  Anglesey,  under  a  grant  in  fee  in  1840 
from  the  Grown,  by  which  the  mines,  minerals,  and 
quarries  within,  upon,  or  under  the  land  were  re- 
served to  the  Grown,  with  full  power  to  the  Grown 
and  its  assigas  to  enter  upon,  work,  use,  and  enjoy 
the  same  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  grant  had  not  been  made. 

The  Grown  granted  a  lease  of  the  minerals  to 
Messrs.  Wild,  who  erected  on  the  surface  of  the  land 
a  building  for  storing  dynamite  for  the  purpose  of 
working  tbe  quarries  of  china  stone. 

Lord  Stanley  of  Alderley  brought  an  action  in  the 
county  court  against  Messrs.  Wild  claiming  £1 
damages  for  trespass  and  also  an  injunction. 

On  the  11th  of  July,  1899,  the  county  oourt  judge 
gave  judgment  in  favour  Lord  Stanley  for  £1 
damages  for  trespass  and  granted  an  injunction 
restraming  Messrs.  Wild  from  using  the  land  as  they 
had  previously  done. 

Notice  of  appeal  was  given  by  Messrs.  Wild  to  the 
Queen's  Bench  Division. 

On  the  12th  of  August,  1899,  the  Attorney-General 
filled  an  information  against  Lord  Stanley  ttsldng  for 
a  declaration  that  the  Grown,  its  lessees,  agents,  and 
servants,  were  entitled  to  work  the  minerals  under 
the  land,  and  for  that  purpose  to  do  and  exercise  all 
such  acts,  powers,  and  privileges  upon  or  affecting 
the  surface  of  the  land  as  might  have  been  done  or 
exercised  by  the  Grown's  authority  if  the  surface 
had  not  been  granted  by  the  deed,  and  for  an  in- 
junction to  restrain  Lord  Stanley  from  interfering, 
by  legal  proceedings  or  otherwise,  with  the  exerciae 
by  the  lessee  or  licensee  of  tbe  Grown  of  the  surface 
powers  or  privileges  reserved  by  the  deed,  and  that 
all  proceedings  for  enforcing  the  order  of  the  county 
court  should  be  stayed.  Upon  application  by  the 
Grown,  the  Divisional  Gourt  made  an  order  directing 
the  appeal  in  the  county  court  action  to  be  traiu- 
ferred  to  the  Bevenue  side  of  the  Qaeen^s  Bench 
Division  of  the  High  Gourt,  and  that  all  further 
proceedings  in  the  appeal  should  be  stayed  until 
after  the  hearing  of  the  information. 

This  was  the  order  appealed  from. 

Haldane,  Q,C.,  and  Bryn  Boberts^  for  the  appellants 
— The  Grown  is  not  entitled  by  virtue  of  its  pre- 
rogative right  to  have  proce<Hlings  in  which  it  is 
interested  stayed  after  final  judgment.  Such  right 
only  applies  to  proceedings  in  which  final  judgment 

(a.)  Reported  by  P.  B.  DuRNFORD,  Esq.,  Barrister- 
at-Law. 
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ham  not  yet  been  giTen,  and  does  not  apply  to  an 
appeal. 

Sir  B.  B,  Finlay,  8,0.y  and  VdugTian  Hawkins,  for 
the  down. 

The  following  cases  were  referred  to  in  the  course 
of  the  argoments :  Cavfthome  t.  Campbell,  1  Anstr. 
206 ;  AUtrniey-Oeneral  v.  Barker,  20  W.  B.  609,  L.  E. 
7  Ex.  177  ;  AUomey-Oeneral  ▼.  C<m$tahU,  27  W.  B. 
661,  4  Ex.  D.  172 ;  AUomey-General  v.  8t,  Auhyn, 
Wightw.  167 ;  Leonard  ▼.  Rogers,  cited  in  Wightw.  at 
p.  204;  Taies  v.  Dryden,  Oro.  Oar.  689;  Attorney- 
General  T.  ffallett,  15  M.  &  W.  97. 

A.  L.  Smith,  L.J.,  after  stating  the  facts :  The  first 
question  is  whether  it  ib  within  the  prerogative  of  the 
Crown  to  have  a  cause  in  the  coun^  court,  whatever 
its  position  in  that  court  may  be,  removed  to  the 
Bevenue  side  of  the  Queen's  Bench  Division,  formerly 
the  Bevenue  side  of  the  Court  of  Exchequer.  That 
question  was  not  seriously  contested.  The  first  part 
of  the  order  of  the  Divisional  Court  is  ther^ore 
right.  The  order  goes  on  to  direct  that  all  further 
proceedings  on  the  appeal  from  the  county  court 
shall  be  stayed  until  after  the  hearing  of  the  infor- 
mation. It  is  said  that  it  is  too  late  for  the  Crown  to 
make  such  an  application  now,  and  that  it  should 
have  been  made  before  the  county  court  judge 
delivered  judgment.  I  can  find  no  authority  for  that 
contention.  The  case  of  Yates  v.  Dryden  seems  to  me 
to  be  directly  adverse  to  such  a  view,  for  in  that  case, 
after  a  writ  of  error  was  brought— that  is,  after 
judgment  had  been  delivered,  the  Attomey-Gbneral 
intervened  and  the  court  stayed  the  proceedings  on 
the  writ  of  error.  That  is  a  direct  authority  upon  the 
second  part  of  the  order  of  the  Divisional  Court  stay- 
ing the  appeal  in  the  county  court  action  pending 
the  hearing  of  the  information.  In  Attorney- General 
V.  Barker,  Kelly,  L  C.B.,  says  :  "  I  feel  bound  to 
hold  that  the  Crown  has  at  any  time  a  right  to 
insist  upon  its  claim  to  land,  or  upon  its  right  to 
the  establishing  of  any  customs  belonging  to  a  manor, 
by  means  of  a  suit  instituted  by  the  Crown  itself,  and 
is  not  bound  to  abide  the  event  of  any  action  or  suit 
in  which  the  Oown,  through  a  subject.  Is  made  the 
rf^al  defendant  and  can  only  appear  as  defendant.'' 

That  is  direct  authority  that  it  is  part  of  the 
prerogatiTe  of  the  Crown  not  only  to  have  the  action 
removed  and  stayed,  but  also  to  become  the  actor  in 
the  litigation  involving  its  rights,  and  that  this  can 
be  done  after  judgment.  It  seems  to  me,  therefore, 
that  the  Divisional  Court  had  jurisdiction  to  order  a 
stay  in  this  county  court  action  until  after  the  hearing 
of  the  information. 

YAJJonjJX  Williams,  L.J.— I  agree.  It  seems  to 
me  that  when  there  is  an  action  between  subjects 
which  raises  a  question  of  title,  or  any  other  question 
in  which  the  Crown  is  interested,  the  Crown  nas  two 
rights.  The  two  rights  are  not  necessarily  connected. 
The  one  right  is  the  right  to  have  the  cause,  in  what- 
ever court  It  is,  removed  into  the  Bevenue  side  of  the 
Exchequer.  That  removal  does  not  by  itself  put  an 
end  to  the  action,  but  the  parties  to  the  actiou  are 
brought  into  the  Exchequer,  and  such  modificatioos 
of  the  action  are  then  made  as  may  be  necessary  to 
the  conduct  of  the  trial  of  the  action  there.  It 
appears  from  the  case  of  the  Attorney-General  v.  ffallett 
that  if  the  action  was  in  such  a  form  that  the  Crown 
conld  not  take  part  in  it,  or  intervene  in  it,  without 
doing  something  or  permitting  something  to  be  done 
which  was  impossible  for  the  Crown,  then  in  the 
Exchequer  they  moulded  the  action,  they  changed 
the  action  of  trespass  into  a  petition  of  right.  Then 
the  action  went  on  to  be  tried,  and  I  take  it  that  here 
in    the   present    case   if    the    Crown   had    chosen 


immediately  to  get  an  order  for  its  removal,  the  Crown 
might  have  done  so,  and  if  the  proceedings  had  then 
heSa.  moulded  by  changing  the  action  of  trespass  into 
a  petition  of  right,  there  is  no  reason,  so  far  as  I  can 
make  out,  why  the  rights  of  the  Crown  against  Lord 
Stanley  should  not  have  been  disposed  of.  The  Crown 
preferred  to  exercise  the  right  of  having  the  proceed- 
ings, whether  removed  or  not,  stayed  until  the 
information  was  tried  in  which  the  same  question  of 
the  Crown's  rights  was  intended  to  be  tried.  It 
appears  from  the  case  of  Yates  v.  Dryden  that  a  stay 
might  have  been  obtained  without  any  removal  at  idl. 
The  removal  was  not  essential  to  the  stay.  The  case 
of  Leonard  v.  Rogers  shows  that  there  is  no  objection 
to  the  Crown  adopting  both  proceedings  at  the  same 
time  if  it  chooses.  There  is  ample  authority  for 
making  the  order.  I  do  not  wish  to  say  whether  the 
Crown  is  entitied  as  of  right  to  an  order  to  stay  the 
action.  So  far  as  the  removal  order  is  concerned,  I 
think  it  is  plain  that  the  Crown  is  entitled  to  that  as 
of  right. 
Appeal  dismissed. 

Solicitors,  T.  D.  Jones,  for  T,  R.  Evans,  Holyhead ; 
The  Solicitor  to  the  Office  of  Works. 


From  Prob.  Div.  &  Adm.  Div.  "i 
(A.  L.  Smith.   Collins,   and  [  Nov.  16. 

Yaughan  Williams,  L.JJ.)      j 

"Thb  Beunbl."  (a.) 

Admiralty — Limitation  of  liability — Ship  not  exceeding 
fifteen  tons  burden — Exemption  from  registry — Mer- 
chant Shipping  Act,  1894  (67  &  58  Vict.  c.  *60),  s.  3, 
sub-aedion  1. 

The  meaning  of  tlie  words  "not  exceeding  fifteen  tons 
burden^*  in  section  3,  sub-section  1,  of  the  Merchant 
Shipping  Act,  1894,  is  ^wt  exceeding  a  net  register 
tonnage  of  fifteen  tons. 

Judgment  of  Barnes,  J.  (47  FT.  R.  288),  affirmed. 

Appeal  from  a  judgment  of  Barnes,  J.  (47  W.  B. 
288). 

The  owners  of  The  Glanmire  having  commenced  an 
action  against  the  owners  of  The  Brunei  for  damage 
by  collision,  tiie  owners  of  The  Brunei  commenced  an 
action  affsiust  the  owners  of  TJie  Glanmire  for  limita- 
tion of  liability  under  section  503  of  the  Merchant 
Shipping  Act,  1894. 

The  question  was  whether  The  Brunei  was  exempted 
from  registry  under  the  Merchant  Shipping  Act,  1894, 
by  virtue  of  section  3,  sub- section  1,  of  that  Act, 
which  exempts  **  ships  not  exceeding  fifteen  tons 
burden  employed  solely  in  navigation  on  the  rivers  or 
coasts  of  the  United  Kingdom." 

The  Brunei  was  an  unregistered  steam-tug  solely 
employed  in  navigation  on  the  Biver  Avon  and  sudl 
part  of  the  Bristol  Channel  as  is  situate  within  the 
port  of  Bristol.  Her  gross  tonnage,  ascertained  by 
measurement  in  accordance  with  the  provisions  of  the 
Merchant  Shipping  Act,  was  35*99  tons.  Her  pro- 
pelling-power space  amounted  to  31*16  tons,  and  her 
crew  space  to  6*73  tons. 

The  plaintiffs,  the  owners  of  The  Brunei,  contended 
that  The  Brunei  was  a  ship  not  exceeding  fifteen  tons 
burden  within  the  meaning  of  section  3,  sub-section 
1 ;  for  a  ship's  tonnage  within  the  meaning  of  that 
sub-section  was  the  net  register  tonnage,  for  the 
purpose  of  calculating  which  the  tonnage  of  the  pro- 
pelling-power space  and  the  crew  space  ought  to  be 
deducted  from  the  gross  tonnage. 

(a.)  Beported  by  F.  G.  Bugkee,  Esq.,  Barrister- 
at-Law. 
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The  defendantB,  the  owners  of  Hie  Glanmiret  con- 
tended that  The  Brunei  was  a  ship  ezoeeding  fifteen 
tons  burden  within  the  meaning  of  the  sab-seotion ; 
for  the  words  *'  tons  borden  '*  meant  the  tonnage 
oapaoity  of  the  vessel  under  the  tonnage  deck  without 
deductions. 

Barnes,  J.,  held  that  The  Brunei  was  a  ship  not 
ezoeedinff  fifteen  tons  burden,  and  was,  therefore, 
exempted  ^m  registry,  and  that  the  plaintiffs  were 
entitled  to  limit  their  liability  under  section  603  to 
£8per  ton  of  her  gross  tonnage. 

'aie  defendants  appealed. 

Joaeoh  WaUon,  Q.G.,  and  AapinaH,  Q.C.,  for  the 
defenaants. 

Bohsonf  Q»C.,  and  Lauriston  Batton,  for  the 
plaintifb. 

A.  L.  Smith,  L.J.— The  question  is  whether  the 
words  "  not  exceeding  fifteen  tons  burden  '*  in  sec- 
tion 3«  sub-section  1,  of  the  Merchant  Shipping  Act, 
1894,  mean  not  exceeding  a  gross  tonnage  of  fifteen 
tons  burden,  or  not  exceeding  a  registered  tonnage  of 
fifteen  tons  burden.  In  the  oonrt  below  counsel  for 
tiie  defendants  argued  that  *'  tons  burden  "  meant 
the  canning  capacity  of  the  ship.  Here  they  have 
abandoned  that  argument,  and  their  contention  is,  in 
effect,  that  it  means  gross  tonnage.  They  do  not 
admit  that  that  is  the  proper  way  of  putting  their 
argnment,  but  that  is  what  it  comes  to,  for  they  say 
that  **  tons  burden  "  is  the  tonnage  capacity  of  the 
vessel  without  deductions  for  eoffine-room  space,  &c. 
In  support  of  their  contention  they  rely  on  the  rul«is 
for  measurement  of  tonnage  in  the  second  schedule  to 
the  Act.  But  the  words  '*  tons  burden'*  which  we 
have  to  construe  are  in  a  group  of  sections  which 
relate  to  the  registration  of  ships,  and  it  may  well  be 
that  the  same  words  '*  tons  burden  *'  and  **  tonnage  '* 
are  to  be  found  in  other  parts  of  the  Act  which  deal 
with  other  matters,  bearinsr  a  different  meaning  from 
that  which  they  bear  in  thin  group  of  sections.  In 
my  opinion  the  meaning  of  *'tons  burden"  in  this 
section  which  deals  with  the  registration  of  ships  is 
not  gross  tonnage  but  net  register  tonnage— that  is, 
the  gross  tonnage  after  allowing  for  the  authorized 
deductions.  There  was  therefore  no  necessity  for 
regfistry,  and  the  appeal  must  be  dismissed. 

CoLLnrs  and  Vaughan  Willians,  L.JJ.,  con- 
curred. 

Appeal  diamisBed. 

Solicitors  for  the  plaintiffs.  Bohins,  ffay,  Watere,  A 
Hay,  for  D,  Trovers  Surges,  Bristol. 

Solicitors  for  the  defendants,  Thomcts  Cooper  &  Co, 


W^  ®otirt  of  9ti0t(ce. 

Stamford,  Spaldino,  and  Boston  Banking  Co. 
v.  Knight,  (a.) 

Vendor  and  purchaser — Contract  for  sale  of  leaseholds — 
Title — Assignmtni  of  lease  recited^  but  not  abstracted 
in  chiff—Convfyancing  and  Law  of  Property  Ad, 
1881  (44  <fc  45  Viet.  c.  41),  «.  3,  suh-section  6— Expense 
of  verification  of  abstract. 

A  vendor  coritracted  to  sell  tioo  leasehold  houses  held 
under  separate  leases.     An  assignment  of  one  of  the 

(a.)  Reported  by  J.  H.  Dayibs,  Esq.,  Barrister- 
at-Law. 


leases  to  an  intermediate  assignee  loas  not  ahstraded  in 
chief  in  the  abstract  of  title,  though  it  was  recited  in  the 
abstract  of  a  subsequent  assignment  in  the  same  (Mbatract 
of  title. 

Held,  that  the  assignment  mttst  be  abstracted  in  chi^ 
and  verified  at  the  vendor's  eapense. 

Summons  under  Vendor  and  Purchaser  Act,  1874. 

Thomas  Knight  entered  into  a  contract  on  the 
16th  of  May,  1899,  for  the  purchase  of  two  leasehold 
villas,  known  as  ''Burgoyne"  and  "East  Dean,** 
held  for  a  term  of  ninety-nine  years  from  the  24th  of 
June,  1890,  under  two  distinct  indentures  of  lease, 
each  dated  the  8th  of  May,  1890.  The  contract 
provided  that  *'the  vendors  will  deliver  to  each 
purchaser  or  his  solicitor  an  abstract  of  their  title  to 
the  property  purchased  by  him,  such  title  to  commence 
with  the  leases,  whether  original  or  derivative, 
mentioned  in  the  particulars  under  which  the 
premises  are  respectively  and  immediately  held." 

The  solicitors  lor  the  veudom,  the  Stamford, 
Spalding,  and  Boston  Banking  Co..  delivered  an 
abstract  of  title  from  which  it  appeared  that  by  two 
indentures  of  assignment,  each  made  on  the  26th  of 
November,  1890,  tbe  leasehold  premises  were  respec- 
tively assigned  to  G.  J.  Phillips  and  J.  Pugh  for  all 
the  unexpired  terms -of  years  granted  by  the  leases  of 
the  8th  of  May,  1890. 

The  abstract  of  title  comprised  an  indentore  dated 
the  17th  of  November,  1891,  made  between  A.  O. 
Palmer,  the  trustee  in  bankruptcy  of  the  said  John 
Pugh,  of  the  one  part  and  the  present  vendors  of  the 
other  x>art,  whereby  A.  0.  Palmer  us  trnstCH  assigned 
to  the  vendors  the  said  leasehold  villas  for  the  residue 
of  the  t«>rm. 

The  abstract  of  this  indentare  of  the  1 7th  of 
November,  1891,  contained  a  redtal  in  the  words 
following,  '*  and  reciting  that  by  an  indenture  bearing 
date  the  2nd  of  December,  1890,  and  made  between 
G.  J.  Phillips  of  ■  the  one  part  and  J.  Pugh  of  the 
other  part,  the  said  G.  J.  Phillips  did  convey  all  the 
estate  and  interest  of  the  said  G.  J.  Phillipe  in  all 
propertv  pertaining  to  the  partnership  lately  sab- 
sistiog  between  him  and  the  said  J.  Pugh,  of  which 
the  said  leasehold  hereditaments  formed  part,  whether 
freehold,  copyhold,  or  leasehold,  to  hold  the  same 
unto  and  to  the  use  of  the  said  J.  Pagh  iu  fee  simple 
or  other  mse  according  to  the  respective  ifstates  or 
tenure  applicable  to  the  said  properties  thereby 
assured." 

No  abstract  in  chief  of  the  indenture  of  the  2nd  of 
December,  1890,  was  contained  in  the  abetraot  of 
title  or  was  ever  furnished  to  the  purchaser. 

The  purchaser  claimed  that  he  was  entitled  to  a 
proper  abstract  of  the  vendor's  title  to  the  subject- 
matter  of  the  contract,  and  in  psrtionlar  of  Uie 
indenture  alleged  to  bear  date  the  2nd  of  December, 
1890,  at  the  vendor's  expense. 

R.  Wright  Taylor,  for  the  plainti£F.— The  document 
should  have  been  abstracted  in  chief,  not  merely 
recited  in  another  abstracted  instrument:  Dart  on 
Vendors  and  Purchasers,  vol.  1,  p.  341  (6th  ed.). 

J,  M,  Cover,  for  defendant,  referred  to  Oakden  t. 
Pike,  13  W.  B.  673,  34  L.  J.  Gh.  620 ;  In  re  Ebsworih 
and  Tidys  Contract,  37  W.  E.  657,  42  Ch.  D.  23 ; 
In  re  Johnson  and  Tustiti,  33  W.  E.  43,  28  Ch.  D.  84 ; 
In  re  Stuart  and  Olivant  and  St:adon*s  Contract,  44 
W.  E.  610,  [1896]  2  Ch.  328. 

No&TH,  J. — ^The  objection  is  well  founded.  The 
contract  provides  that  the  vendors  shall  deliver  an 
abstract  of  their  title  to  commence  with  the  original 
leases.  The  ab»tract  was  deli^tired,  but  it  did  not 
contain  an  abstract  in  chief  of  tbe  indenture  of  the 
2nd  of  December,  1890,  though  there  was  a  redtal  of 
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this  doooment.  Is  that  a  oompliaQoe  with  the  obligs- 
tion  imposed  on  the  vendor  by  the  condition  to  deliver 
an  abstract  commencing  with  the  original  lease? 
The  role  with  respect  to  the  oUigation  to  abstract 
deeds  is  correctly  stated  in  Dart,  p.  341  :  '*  All 
doonments  forming  part  of  the  title  should  be 
abstracted  in  chief  ;  the  introduction  of  them 
merely  as  recitals  in  other  abstracted  documents 
is»  it  u  apprehended,  clearly  improper;  were  it 
not  so,  a  copy  of  the  conveyance  to  the  vendor 
might  in  many  cases  take  the  place  of  an 
abstract;  besides  which,  the  omission  co  abstract 
a  document  in  chief  may  proceed  from  a  desire 
to  avoid  noticing  matters  of  a  suspioious  character 
occurring  in  such  document,  but  which  are  not 
noticed  in  the  recital."  This,  I  apprehend,  is  the 
well-known  practice.  This  document  must  be  ab- 
stracted in  chief.  It  is  said  my  own  decision  in  In  re 
EUtvorthatid  Tidy*B  Otmtract  conflicts  with  this.  I  do 
not  find  any  such  expression  there.  When  the  matter 
came  before  me  the  purchaser  might  have  obtained 
all  the  information  which  be  would  have  got  if  the 
will  had  been  abstracted.  I  thought  the  objection 
technically  right,  but  there  was  no  substance  in  it. 
That  decision  shows  that  it  is  the  vendor's  duty  to 
abstract  the  document  in  chief,  though  in  that  case  the 
contents  of  the  will  were  unimportant.  In  the  present 
case  the  document  is  a  deed  which  it  is  important 
to  abstract.  My  opinion  is  that  it  ought  to  have 
been  abstracted  in  chief,  and  verified  in  the  usual  way. 
Then  it  was  said  that  I  was  precluded  by  sub-section 
6  of  section  3  of  the  Conveyancing  and  Law  of 
Phjperty  Act,  1881  (44  &  45  Vict.  o.  41),  and  by  the 
decision  in  In  re  Johnson  and  Tiistin  from  causing  the 
expense  of  procuring  and  making  an  abstract  of  the 
deed  to  be  Dome  by  the  vendor.  But  sub-section  6 
assumes  that  a  perfect  abstract  has  been  deUvered, 
and  deals  with  the  matters  subsequent  to  that.  Here 
a  perfect  abstract  has  not  been  delivered,  and  the 
vendor  is  bound  to  make  the  abstract  and  verify  it  at 
his  own  expense. 

Solicitor  lor  the  plaintiff,  W.  Sanders  Fiske. 

SoHoitors  f or  the  defendants.  Smith,  Fawdon,  & 
Zotff,  for  Beeke  A  Oreen,  Northampton. 


CShaO.  DiV.  }  v-  m      nn 

North,  J.  J  No^-  21»  22. 

In  re  Annb  Habtlby. 
Williams  v.  Williams. 
Williams  v.  Jones,  (a.) 

LimUation  StatiUea  —  Powers  of  appointment  under 
eettlement — Money  charged  on  lande — Express  trust — 
Seal  PropeHy  Limitation  Act,  1874  (37  dk  38  Vic6. 
c  57),  ss.  8,  la—WaU  Act  (7  WiU.  ^  &  \  Vict.  c. 
26),  s.  27  —  jEUsiduary  bequest  in  vnU — Assets  — 
A  dmifidstrcMon, 

Powers  of  appointment  over  two  separate  sums  of 
£2,000  were  given  to  A.  H.  and  G.  W.  respectively,  the 
money  to  he  raised  on  the  death  of  each  by  trustees  on  an 
estate  which  they  held  in  trust  for  a  term  of  500  years, 
G.  W.  died  in  1860  and  A.  H.  in  1886.  The  money 
was  not  raised  on  the  death  of  either.  An  action  was 
brought  within  twelve  years  of  the  death  of  A.  H,  to  have 
hcth  eums  of  £2,000  raised. 

Held,  that  though  the  trustees  could  enter  to  raise  the 
£2,000  due  on  the  death  of  A.  H.,  they  could  not  raise 
the  £2,000  due  on  the  death  of  G.  W.,  as  the  right  to 

(a.)  Imported  by  J.  H.  Dayies,  Esq.,  Barrister-at- 

Law.  ( 


raise  that,  was  barred  by  section  10  oftJ^e  Real  Property 
Limitation  Act,  1874. 

Held,  further,  that  the  gift  of  residue  in  the  wUl  of 
A.  H.  operated  as  an  appointment  of  her  £2,000,  aiid 
that  this  sum  wcu  applicable  for  payment  of  her  debts  and 
legates. 

By  an  indenture  of  settlement  made  the  13bh  of 
November,  1838,  an  estate  known  as  Llwyn  was  con- 
veyed to  trustees  for  a  term  of  500  years  without 
impeachment  of  waste  upon  trust  to  raiFe  the  sum  of 
£2,000  as  soon  as  conveniently  might  be  after  tbi^ 
decease  of  Anne  Hartley,  And  the  like  sum  of  £2,000 
as  soon  as  conveniently  might  be  after  the  decease  of 
Griffith  Williams,  and  to  stand  possessed  of  the  said 
several  sums  of  £2,000  upon  trust  as  to  tbe  first 
£2,000  raiseable  on  the  death  of  Anne  Hartley  for 
Duch  person  or  persons,  for  such  interest  or  interests, 
for  such  purposes  and  subject  to  such  provisions  and 
generally  in  such  manner,  as  the  said  Anne  Hartley 
by  any  deed  or  deeds  with  or  without  power  of 
revocation  and  new  appointment  to  be  by  her  legally 
executed,  or  by  her  last  will  and  testament  or  any 
re«tamenta'-y  instrument  or  instruments  should  from 
time  to  time  direct  or  appoint,  and  in  default  of  such 
appointment  upon  trust  for  the  said  Anne  Hartley, 
her  executors,  administrators,  and  assigns,  absolutely ; 
and  as  to  the  second  £2,000  raiseable  on  the  death  of 
G.  Williams  upon  fnut  for  all  and  every  the  child 
or  children  of  tbe  said  G.  Williams  equally  to  be 
divided  between  or  amongst  such  children. 

Anne  Hartlev  died  on  the  24th  of  February,  1886, 
and  Chiffith  Williams  died  on  the  10th  of  June,  1860. 

Tbe  action  Williams  v.  WiUiams  was  instituted  on 
the  15th  of  February,  1898,  within  twelve  years  of 
the  death  of  Anne  Hartley,  the  object  being  to  raise 
these  two  several  sumn  of  £2,000.  It  was  admitted 
in  the  action  that  the  £2,000  over  which  Anne 
Hartley  bad  a  power  of  appointment  must  be  raised, 
but  it  was  now  contended  that  the  other  £2,000,  to 
be  raised  on  tbe  death  of  Griffith  Williams,  was  barred 
by  the  Beal  Property  Limitation  Act,  1874. 

Theobald,  Q.C.,  and  A.  E.  Ingpen,  for  the  plaintiff, 
arg^ued  that  as  the  £2,000  raiseable  on  the  death  of 
G.  Williams  was  secured  by  a  term  of  years,  it 
was  not  seomred  by  an  express  trust  within  section  10 
of  the  Beal  Property  Limitation  Act,  1874  (37  & 
38  Vict,  a  57),  and  that  the  Act  did  not  apply ;  and 
secondly,  that  the  trustees  could  raise  this  £2,000,  as 
they  were  entitled  to  have  possession  of  the  land  to 
perform  the  trust  as  to  tiie  £2,000  due  on  the  death  of 
Anne  Hurtley.  It  was  only  the  right  of  action  to  get 
the  money  which  was  barred  by  the  statute,  not  the 
right  to  the  money. 

They  referred  to  the  following  cases:  Cox  v. 
Dolman,  1  W.  B.  93,  2  De  G.  M.  &  G.  592 ;  Lawton 
V.  Ford,  14  W.  B.  575.  L.  R.  2  Bq.  97 ;  Hughes  v. 
Coles,  33  W.  B.  27,  27  Cb.  D.  231. 

Hon.  E.  G.  Macnaghten,  Q.C.,  and  Cann,  for  the 
first  defendant,  Ij.  N.  Williams,  argued  that  the 
rigbt  to  tbe  £2.000  due  on  the  death  of  G.  Williams 
was  barred,  as  the  action  was  not  brought  for  thirty- 
eight  years  after  his  death. 

Arnold  Herbert  and  J.  G.  Wood,  for  other 
defendants. 

Dibdin  and  A.  L.  Ingpen,  for  the  trustees. 

NoBTH,  J.— I  tlunk  that  the  statute  is  a  bar  as 
regards  the  second  two  thousand  pounds  and  I  think 
it  comes  within  the  tenth  section  of  the  Act,  which 
says,  *'  After  the  commencement  of  this  Act  no  action, 
suit,  or  other  proceeding  shall  be  brought  to  recover 
any  sum  of  money  or  legacy  charged  upon  or  payable 
out  of  any  land  or  rent  at  law  or  in  equity,  and 
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seoured  by  an  express  trust."  There  seems  to  me  to 
be  a  phrase  int^odaoed  there  for  the  purpose  of 
altering  the  law  as  it  is  shown  to  have  existed 
previously  to  the  statute  by  the  cases  which  have 
been  referred  to.  Therefore  this  is  a  case  in  which 
the  right  to  bring  an  action  to  recover  this  £2,000  is 
expreraly  prohibited,  and  that  being  so,  the  only 
point  remaining  is  whether  if  the  action  was  properly 
commenced  in  respect  of  the  iirbt  £2,000,  that  mere 
fact  authorizes  me  to  treat  the  action  as  sufficient  to 
make  the  second  £2,000  raiseable,  although  if  the  first 
sum  had  not  been  recoverable  the  action  could  not  have 
been  brought  now  for  the  second.  I  do  not  think  it 
does.  I  think  I  must  look  at  the  substance  of  the 
matter.  The  action  is  to  recover  two  separate  sums 
of  £2,000  e&ch.  Suppose  that  two  separate  actions 
had  been  brought.  Gould  it  be  said  that  if  an  action 
had  been  brought  to  recover  one  £2,000,  and  had 
succeeded,  another  action  altogether,  to  raise  the  other 
£2,000  could  not  fail  under  the  statute  ?  If  the  first 
action  had  been  originally  decided  in  that  way,  as  it 
might  have  been,  the  second  action  would  without  doubt 
have  failed,  and  I  do  not  think  it  can  succeed  because 
it  is  coupled  with  the  suit  to  recover  the  firat  £2,000. 
The  light  of  the  trustees  to  enter  and  take  possession 
aod  raise  the  money  only  extends  to  raising  money 
which  is  lawfully  raiseable  and  payable,  and  I  do  not 
think  that  the  money  is  lawfully  raiseable  and  payable 
although  it  is  secured  on  land  by  express  trust, 
having  regard  to  the  fact  that  it  became  raiseable  nine 
and  thirty  years  ago  and  nothing  has  been  raised  on 
account  of  it  since  that  time. 

Another  question  arose  upon  further  consideration 
under  the  will  of  Anne  Hartley.  By  her  last  will 
the  testatrix  Anne  Hartley  devised  her  real  estates  to 
trustees  for  a  term  of  1,000  years  without  impeach- 
ment of  waste  upon  trust  by  sale  or  mortgage  of  the 
premises  comprised  in  the  said  term  or  any  part 
thereof  for  all  or  any  part  of  the  same  term,  or  out  of 
the  rents  and  profits  of  the  same  premises,  or  by  any 
other  reasonable  ways  and  means  to  raise  such  sum  or 
sums  of  money  as  should  be  required  in  aid  of  her 
personal  estate  for  payment  of  her  debts,  legacies, 
funeral  and  testamentary  expenses.  The  testatrix, 
after  bequeathing  certain  pecuniary  legacies, 
bequeathed  the  residue  of  her  personal  estate  to 
Margaret  Williams  (now  Jones),  L.  A.  Williams,  and 
M.  M.  Williams.  Testatrix  had  not  exercised  her 
power  of  appointment  unless  it  was  exercised  by  her 
in  the  resiouary  bequest  in  her  will  under  section  27 
of  the  Wills  Act  (7  Will.  4  &  1  Vict.  c.  26).  The 
personal  estate  was  insolvent. 

Theobald,  Q,  C. ,  andlngpen,  for  theplaintiff,  contended 
that  the  resduary  bequest  under  the  will  operated  as 
an  appointment  imder  section  27  of  the  Wills  Act,  and 
that  the  £2,000  was  not  available  for  the  payment  of 
Anne  Hartley  *s  debts  until  the  real  estate  bequeathed 
for  the  term  of  years  under  the  will  for  the  payment 
of  debts,  had  been  exhausted. 

Arnold  Herbert  and  J,  G,  Wood,  for  defendants. 

Dibdin  and  ^.  Z.  Ingpen,  for  the  trustees,  referred 
to  In  re  Wilkiruon,  17  W.  E.  839,  L.  E.  4  Oh. 
App.  587. 

NoBTH,  J.,  stated  the  facts  and  continued:  Now, 
there  is  no  exercise  by  the  will  in  terms  of  the  power 
of  appointment  which  she  had  over  the  £2,000.  The 
£2,000  was  absolutely  her  own  unless  she  appointed  it 
away,  and  ehe  had  not  done  so ;  therefore,  being  her 
own,  it  would  pass  under  these  words.  Then  it  is 
said  that  the  Wills  Act  alters  the  whole  state  of 
things,  and  provided  for  her  an  appointment  which 
she  did  not  make  by  her  will,  and  which  would  be  at 
variance  altogether  with  what  she  has  said  in  the 


will,  because  if  the  £2,000  is  teohuically  appoioted  by 
her  will  to  the  persons  named,  they  will  take  in  such 
a  way  that  the  appointed  fund  cannot  be  applied  ia 
payment  of  debts  and  legacies  till  all  the  rest  of  the 
estate  is  applied.  I  do  not  follow  the  argument  at 
all.  I  do  not  think,  fortunately,  in  this  case  that  the 
constructive  introduction  into  the  testatrix's  mind  of 
the  provisions  of  the  Act  of  Parliament  ought  to 
have  the  e£Eect  of  altering  or  perverting  the  plain 
meaning  of  the  wiU  itself.  Before  I  read  the  section 
I  will  mention  again  what  the  position  of  the  person- 
alty is.  There  are  certain  pecuniary  legacies  and 
certain  annuities.  I  have  not  looked  through  the 
will  to  see  whether  there  are  any  specific  legacies  or 
anything  of  that  sort.  It  does  not  seem  to  me  that 
they  win  be  material  at  all,  and  I  assume  for  this  pur- 
pose that  the  words  I  have  referred  to  contain  all  that 
deals  with  the  personal  estate.  That  being  so,  I  will 
refer  to  the  Wills  Act  (7  Will  4.  &  1  Tict.  o.  26). 
Section  27  says :  "  A  bequest  of  the  personal  estate 
of  the  testator  shall  be  construed  to  include  any 
personal  estate  which  he  may  have  power  to  appomt 
in  any  manner  he  may  think  proper,  and  shall  operate 
as  an  execution  of  such  power,  imless  a  contrary 
intention  shall  appear  by  the  will.*' 
Now,  in  this  will  there  is  the  bequest  of  the  personal 

Property  of  the  testatrix  contained  in  the  passage  I 
ave  referred  to.  The  personal  estate  is  given  to  pay 
legacies,  and  then  the  residue  of  it  is  to  be  given  to 
the  persons  who  are  named.  I  leave  out  of  ooo- 
sideration  the  question  whether  there  is  a  direction  to 
pay  debts.  Probably  a  direction  to  pay  debts  would 
be  implied  from  the  other  directions  which  I  have 
read.  But  the  words  I  have  referred  to,  the 
gift  of  annuities,  the  g^t  of  lesaoiee,  and  the  gift  of 
residue,  coupled  with  the  implied  direction  to  psy 
debts  from  the  same  sources,  contain  the  whole  and 
the  only  bequests  of  personal  estate  found  in  the 
will.  Why  should  it  be  said  that  any  particular  part 
of  that  bequest  is  to  be  treated  differently  from  any 
other  part  P  If  this  bequest  of  the  personal  estate  is 
to  be  read  by  the  statute,  it  is  to  be  read  as  a  bequest 
of  personal  estate  over  which  she  had  a  genersl 
power  of  appointment.  I  will  not  say  that  the 
power  is  excluded  because  the  exercise  of  it  b 
unnecessary  inasmuch  as  the  £2,000  would  pass  ss 
residue.  I  do  not  say  that,  but  the  exercise  of  the 
power  is  included  in  tihe  disposition  made  of  penoosl 
estate  by  the  will.  In  other  words,  in  dealing  with 
the  personal  estate  disposed  of  by  the  will  you  are  to 
treat  the  subject  of  the  power  just  as  if  she  had 
added  the  words  ''that  in  thus  disposing  of  my 
personal  estate,  I  include  any  personal  estate  over 
which  I  have  had  a  general  power  of  appointment'* 
The  effect  of  the  statute  is  to  treat  the  will  just  as  if 
it  contained  those  words,  and  to  make  it  unneciosssTy 
to  put  them  in,  because  although  in  such  wcam- 
stances  similar  words  were  very  often  put  into  the 
will,  wills  were  very  often  nude  wihout  any  taoh 
words  and  the  result  was  that  the  powers  were  left 
unexecuted.  It  was  notorious  that  that  was  oontraiy 
to  the  general  intention  of  testators,  and  this  section 
was  therefore  passed  with  reference  to  both  real  and 
personal  estate.  Now,  the  statute  makes  the  £2,000 
part  of  the  testatrix's  personal  estate,  and  it  must 
pass  by  the  only  series  of  gifts  which  are  found  in 
the  will  of  that  personal  estate.  It  forms  part  ai  the 
personal  estate,  and  therefore  it  goes  in  exactly  the 
same  way  as  her  other  personal  estate,  becaaae  the 
statute  and  the  will  together  include  that  part  of  her 
personal  estate.  There  is  not  a  trace  of  any  intention 
that  the  £2.000  was  to  be  left  out  of  the  wilL  On 
the  contrary,  she  says  she  is  dealing  with  it.  She 
gives  all  her  personal  estate.  That  passes  it.  The 
bequest   includes    and   comprehends    any   perBooal 
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estate  she  had  power  to  appoint.  Therefore  the 
£2.000  will  be  applicable  in  the  same  way  as  the 
other  personal  estate  for  the  payment  of  debts  and 
legacies. 

SoHcitors,  Clayton,  SonSj  &  Faryua ;  Woodcock, 
By  laud,  &  Co,,  ior  Griffith,  Son,  &  Adams,  Dolgelly; 
Atdcalft  <fc  Sharpe,  for  ff,  P,  Charles,  Neath ;  Woosnam 
dc  Smtth,  for  Mitiahall,  Farry-Joiies,  Jb  Co,,  Llangollen. 


Chan.  Di\r. 
biirling, 


.J.l 


Nov.  7  ;  Dec.  6. 
Johns  v.  Pine,  (a.) 
Landlord  and  tenant — Distress — Mortgage  by  suh^demise 

—Liability  /or  rent— 'Elegit— Sheriff— I  d:  2  Viet.  c. 

110.  s,  11. 

The  lessee  for  years  mortgaged  property  by  sub-demise 
and  covenanted  to  pay  tJie  rent  and  perform  the  covenants 
in  the  lease.  The  defendant,  the  owner  in  fee  simple, 
recf/vered  judgment  for  rent  due  by  the  lessee,  and  issued 
a  writ  of  elegit,  under  which  the  lands  were  delivered  to 
the  deftndaiit.  The  mortgagee,  the  plaintiff,  appointed 
a  receiver,  who  entered  into  receipt  of  the  rents  and 
profits.  The  defendant  levied  a  distress  for  rent  subse- 
que^iily  accrued.  The  plaintiff  brought  an  action  to 
restrain  the  defendant  froTn  distraining  on  the  premises. 

Held,  that  the  whole  interest  of  the  lessee  was  not  taken 
by  the  judgment  creditor,  and  that  he  was  not  a  surety 
for  the  lessee  ^Moule  v.  Garrett,  18  W.  R,  697,  L.  B. 
5  Ex.  132,  distinguished);  that  the  land  must  be  taken 
to  have  been  delivered  to  the  defendant  under  the  elegit 
to  the  extent  of  the  mortgagor*s  interest  as  mortgagor 
in  possession,  and  not  in  respect  of  the  mere  dry  rever- 
sion expectant  on  the  determination  of  the  sub-demise 
(In  re  South,  22  W.  R.  460,  L.  R.  9  Ch.  App.  369, 
applied)  ;  and  that  the  defendant  was  entitled  to  distrain. 

This  was  a  motion  for  an  injonotion  to  restrain  the 
defendant  Pink  from  distraining  on  eight  houses  in 
Wearside  -  road,  Lewisham,  and  it  arose  in  the 
following  drcnmstances : 

By  eight  indentures  of  lease  dated  the  dOth  of  July, 
1897,  the  eight  houses  in  question  were  respectively 
demised  to  a  Mrs.  Cole  for  the  term  of  99  years  from 
the  29th  of  September,  1896. 

By  an  indenture  dated  the  3l8t  of  July,  1897,  Mrs. 
Cole  demised  the  eight  houses  to  the  plaintiffs  for  the 
term  of  99  yeais  granted  by  the  respective  leases 
thereof,  except  the  last  three  days  thereof,  by  way  of 
mortgage,  to  secure  the  repayment  of  £1,800  and 
interest;  and  she  entered  into  a  covenant  with  the 
plaintiffs  for  the  payment  of  the  rents  and  perform- 
ance of  the  covenants  reserved  by  and  contained  in 
the  leases. 

By  an  indenture  also  dated  the  31  st  of  July, 
1897,  the  eight  houses  were  conveyed  to  the  defendant 
in  fee  simple,  subject  to  and  with  the  benefit  of  tbe 
eight  leases  to  Mn.  Cole. 

At  Christmas,  1898,  two  quarters'  rent  were  due 
under  each  of  the  leases,  from  Mrs.  Cole,  and  the 
defendant  brought  an  action  against  her  in  the 
Queen's  Bench  Division  for  these  arrears,  and  on  the 
9tli  of  February,  1899,  recovered  judgment  for  £20 
and  £o  ob.  costs.  On  the  same  day  the  defendant 
issned  a  writ  of  elegit  against  Mrs.  Cole  under 
the  judgment.  On  the  17th  of  February,  1899, 
an  inquisition  was  held  under  the  writ,  and  by  an 
instrument  under  the  seals  of  the  sheriff  and  the 
jurors  it  was  stated  that  the  jurors  foimd  that  Mrs. 
Cole  was  possessed,  as  of  her  own  lands  and  tene- 
ments, of  tiie  eight  houses,  which  the  jurors  found  to 
be  of  the  annual  value  of  £200 ;  and  that  the  sheriff 

(a.)  Beported  by  Pattl  Stbicxland,  Esq.,  Barrister- 
at-Law. 


on  the  day  of  takiog  the  inquisition  had  caused  these 
lands  and  tenements  to  be  delivered  to  the  defendant 
at  reasonable  price  and  extent  in  accordauoe  with  the 
writ.  The  writ  and  instrument  were  handed  by  the 
sheriff  to  the  defendant's  solicitors,  but  had  not  been 
filed  in  court,  nor  had  the  defendant  proceeded 
further  imder  the  writ.  At  the  date  of  the  inquisi- 
tion Mrs.  Cole  was  in  receipt  of  the  rents  and  profits 
of  the  property ;  but  on  the  28th  of  March,  1899,  the 
plaintiffs  appointed  a  receiver  of  these  rents  and 
profits,  who  duly,  entered  into  receipt  thereof.  On 
the  24th  of  June,  1899,  a  further  half-year's  rent 
became  due,  and  on  the  28th  of  June  the  defendant 
levied  a  distress  on  all  the  eight  houses  for  the 
recovery  thereof.  The  present  action  was  then 
brought  and  notice  of  motion  given.  It  was  agreed 
that  the  hearing  of  the  motion  should  be  treated  as 
the  trial  of  the  action. 

The  questions  of  law  arising  upon  the  facts  above 
stated  appear  from  his  lordship's  judgment. 

Jenkins,  Q.C.,  and  Johnston  Edwards,  for  the  plain- 
tiffs. 

Upjohn,  Q.C.,  and  R.  J.  Parker,  for  the  defendant. 

Stirling,  J.,  said  that  the  grounds  on  which  the 
plsint^'  case  was  rested  were — (1)  that  the  defendant 
had  become  an  assign  of  the  term  vested  in  Mrs.  Cole, 
and  was,  as  between  her  and  himself,  bound  to 
indemnify  her  against  the  rent,  while  she  was,  hj 
express  contract  contained  in  her  mortgage  deed, 
bound  to  indemnify  the  plaintiffs,  and  that  the 
court,  to  avoid  circuity  of  action,  would  enforce 
directly  against  the  defendant  at  the  instance  of  the 
plaintiffs  the  right  which  Mrs.  Cole  herself  had ;  (2) 
that  the  defendant,  being  an  assign  of  the  term  vested 
in  Mrs.  Cole,  would  be  liable  to  the  reversioner  for 
the  rent,  and  being  himself  reversioner  could  not 
enforce  by  distress  the  payment  of  the  rent  which  he 
was  himself  liable  to  pay  as  assign  of  the  lease.  As 
regarded  the  first  of  these  points,  assuming  that  the 
d^endant  had  become  an  assign  of  the  term  vested  in 
Mrs.  Cole,  his  lordship  was  unable  to  see  that 
under  the  circumstances  of  the  case  the  defendant 
had  as  between  himself  and  Mrs.  Cole  become 
liable  to  indenmify  her  against  the  rent  due  to  the 
judgment  creditor.  The  primary  relation  between  Mrs. 
Cole  and  himself  was  that  of  debtor  and  creditor,  and 
not  of  assignor  and  assignee.  He  might  have  made 
hunsdf  liable  to  the  lessor  for  the  rent,  and  he  might 
be  unable  to  satisfy  his  judgment  debt  without  pay- 
ment of  that  rent,  and,  if  so,  the  payment  would  be 
allowed  upon  a  proper  account  being  taken  between 
himself  and  the  judgment  debtor ;  but  if  he  could 
escape  without  paying  the  rent  his  lordship  saw  no 
reason  as  between  him  and  the  judgment  debtor  why 
he  should  not.  The  case  relied  on  for  the  plaintiff 
was  Moule  v.  OarreU.  18  W.  R.  697,  L.  E.  5  Ex. 
132,  20  W.  B.  416,  L.  B.  7  Ex.  101,  where  it  was 
held  that  an  assignee  of  a  lease  is  under  an 
obligation  to  indemnify  the  original  lessee,  who 
has  parted  with  all  his  interest,  against  ^  the 
rent  and  covenants.  The  ground  of  the  decision 
was  thus  stated  by  Channell,  B. :  '*  It  is  only 
reasonable  to  hold  .  .  .  that  the  liability  of  the 
lessee  is  as  a  surety  for  the  assignee,  and  that  there 
is  an  implied  promise  on  the  part  of  the  assignee  to 
indemnify  the  lessee  against  liability  for  breaches  of 
covenant  while  he  is  assignee  " ;  and  by  Willes,  J. : 
* '  Where  a  party  is  liable  at  law  by  immediate  privity 
of  contract,  wmch  contract  also  confers  a  benefit,  and 
the  obligation  of  the  contract  is  common  to  him  and 
the  defendant,  but  the  whole  benefit  of  the  contract 
is  taken  by  the  defendant,  the  former  is  entitied 
to  be  indemnified  by  the  latter  in  respect 
of   the  performance   of  the    obligation."      In  this 
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case  the  whole  interest  of  the  lessee  was  not  taken  by 
the  judgment  creditor ;  it  was  only  taken  by  him  for 
a  limited  purpose  and  for  a  limited  time— viz.,  until 
he  could,  and  in  order  that  he  might,  obtain  satisfac- 
tion of  his  debt.  There  was  no  authority  for  treating 
the  judgment  creditor  undf  r  such  circumstances  as  a 
surety  for  the  lessee,  and  it  did  not  seem  to  his  lord- 
ship to  be  reasonable.  The  second  point  raised  a 
much  more  difficult  question — viz.,  what  was  the 
nature  of  the  interest  of  a  tenant  by  elegit  in  a  term 
delivered  to  him  in  execution  of  the  writ  ?  Where  the 
land  delivered  was  of  freehold  tenure  it  seemed  dear 
that  the  judgment  creditor  had  only  a  chattel  interest, 
whose  duration  was  measured  by  the  satisfaction  of 
the  debt  (see  Burton's  Compendium,  p.  868),  and  the 
judgment  debtor  had  remaining  vested  in  him  an 
interest  which,  in  the  case  of  Dighton  v.  Greenvil,  2 
Vent.  321,  was  held  to  be  a  reversion.  It  was 
contended  for  the  defendant  that  this  doctrine  ought 
to  apply  equally  to  the  respective  interests  of  the 
judgment  creditor  and  debtor,  where  the  land 
delivered  was  of  leasehold  tenure.  The  answer  given 
on  behalf  of  the  plaintifib  was  that  there  were 
anthoritips  which  showed  this  not  to  be  so.  In 
Spencer's  case,  5  Bep.  16a,  see  p.  17a,  the  law  was 
thus  laid  down:  "If  a  man  demises  or  grants  land 
to  a  woman  for  years,  and  the  lessor  covenants 
with  the  lessee  to  repair  the  houses  during  the  term, 
the  woman  marries  and  dies,  the  husband  shall  have 
an  action  of  covenant  as  well  on  the  covenant  in  law 
on  these  words  (demise  or  grant)  as  on  the  express 
covenant.  The  same  law  is  of  tenant  by  statute 
merchant  or  statute  staple  or  ^egit  of  a  term." 
That  implied  that  the  tenant  by  elegit  had  the  whole 
term  vested  in  him :  see  Pl»tt  on  Leases  419.  Again 
in  Carter  v.  HugJies,  6  W.  E.  212,  2  H.  &  N.  714, 
Martin,  B.,  said:  **In  this  case  the  execution 
debtor  had  only  a  term  in  the  land,  and  upon  the 
transfer  of  that  the  whole  is  spent,  and  what  remains 
in  him  is  not  a  reversion,  but  a  right  to  the  possession 
of  the  term  after  satisfaction  of  the  fint  writ." 
Bemembering  that  upon  an  alienation  of  a  term  by  wfll 
or  deed  successive  interests  took  effect,  not  by  way  of 
particular  estate  and  remainder,  but  by  wav  of  executory 
interest  (see  Manning's  case,  8  Bep.  94b;  Lampets 
case,  10  Bep.  46b ;  and  Wright  v.  Cartwright,  1  Burr. 
282),  his  lordship  thought  it  might  well  be  that  the 
whole  term  was  taken  by  a  judgment  creditor,  but 
subject  to  a  legal  title  in  the  u»ture  of  an  executory 
interest  in  the  judgment  debtor  which,  like  other 
such  interests,  could  not  be  defeated  by  the  act  of  the 
Urst  taker.  This  would  explain,  on  the  one  hand,  the 
authorities  cited,  and,  on  the  other,  why  (as  was 
admitted  to  be  the  law)  the  term  did  not  merge  in  a 
reversiou  vested  in  the  judgment  creditor.  Assuming 
that  to  be  so,  his  lordship  had  to  consider,  after  all, 
what  was  delivered  to  the  defendant.  By  the  statute 
1  &  2  Vict.  c.  110,  s.  11,  the  sheriff  was  authorized  to 
deliver  execution  of  lands  of  which  the  judgment 
debtor  <*  is  seised  or  possessed."  An  estate  in  re- 
mainder or  reversion  expectant  on  an  estate  of  free- 
hold could  not  be  delivered  in  execution :  In  re  South, 
22  W.  B.  460,  L.  B.  9  Ch.  App.  369 ;  In  re  Harrison 
and  Bottomlty,  47  W.  B.  307,  [1899]  1  Ch.  465.  Under 
the  law  as  it  stood  prior  to  tbe  passing  of  the  Act  1 
&.  2  Vict.  c.  110,  a  moiety  of  the  lands  of  the  judg- 
ment debtor  only  could  be  extended ;  and  it  was  held 
that  if  two  writs  were  issued  at  the  suit  of  different 
creditors,  and  a  moiety  of  the  freehold  land  of 
the  debtor  was  extended  under  the  first  writ, 
the  sheriff  could  not  deliver  a  moiety  of  the 
entirety  under  the  second  writ,  but  only  a  moiety 
of  the  remaining  moiety:  Iluit  v.  Oogan,  Oro. 
Biiz.  483.  It  thus  appeared  that  what  was  called  in 
Dighton  v.  Oreenvil  the  reversion  of  the  judgment 


debtor  in  the  first  moiety  could  not  be  delivered. 
Since  I  &  2  Vict.  o.  110,  it  had  been  held  in 
Carter  v.  Hughes  that  where  a  judgment  creditor 
issued  three  writs  of  degit  on  suucetsive  judgments, 
and  the  sheriff  delivered  to  him  possession  of  land 
under  the  first  writ,  he  had  no  power  to  extend  the 
same  land  under  the  second  and  third  writs.  In 
the  present  case  the  inquisition  found  that  Mrs.  Cole 
was  "  possessed  "  of  certain  land  of  the  annual  value 
of  £200.  In  point  of  fact  she  was  so  possessed ;  for 
though  she  had  made  a  mortgage  of  the  lands  by  way 
of  sun-demise,  the  mortgagees  had  not  taken  pos- 
session at  the  date  of  the  inquisition,  and  she  was  in 
receipt  of  the  rents  and  profits,  and  was  in  that  way 
entitled  to  the  land  for  an  interf  st  which  was  valuable 
so  long  as  it  lasted,  but  which  might  be  determined 
at  any  moment  by  the  mortgagees.  It  appeared  to 
his  lordship  that  the  land  must  be  taken  to  have  been 
delivered  to  the  defendant  to  the  extent  of  that  interest, 
and  not  in  respect  of  the  mere  dry  reversion  expectant 
on  the  determination  of  the  sub- demise,  as  to  which 
the  doctrine  of  In  re  SaiUh  appeared  to  apply.  The 
mortgagees  had  afterwards  entered  into  possession ; 
the  determinable  interest  had  been  put  an  end  to,  and 
the  right  of  the  defendant  as  tenant  by  elegit  had  either 
been  extinguished  or  was  suspended.  In  either  case  it 
seemed  to  his  lordship  that  any  liability  on  the  pert 
of  the  defendant  to  pay  the  rent  reserved  by  the 
original  lease  had  come  to  an  end,  and  consequently 
he  was  entitled  to  distrain.  The  motion,  therefore, 
failed,  and  the  action  would  be  dismissed  with  costs. 

Having  taken  that  view  on  the  merits  of  the  case, 
it  was  unnecessary  for  his  lordship  to  enter  upon  Uie 
oonkideration  of  a  question  which  had  been  mooh 
argued — namely,  whether  or  not  the  interest  vested 
in  the  defendant  until  the  inquisition  had  been  filed  in 
court.  But  having  regard  to  what  had  happened,  his 
lordship  thought  it  rigbt,  having  made  some  iuquiries, 
to  say  a  few  words  about  it.  The  writ  was  expressly 
directed  to  the  sheriff  in  these  words :  '*  And  iu  what 
manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  court  aforesaid  immediately  after 
the  execution  thereof  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  there  then  this  writ." 
The  proper  and  regular  practice  was  that  the  sheriff 
should  return  the  writ  and  have  tbe  inquisition  and 
writ  filed  in  Hie  central  office,  and  the  only  way  in 
which  the  possession  of  the  writ  and  inquisition  by 
the  solicitor  to  the  defendant  could  be  explained  was, 
so  far  as  his  lordship  could  see,  that  he  received  it  m» 
agent  for  the  sherm  with  a  view  to  filing.  That 
practice  had,  his  lordship  understood,  sprung  np  very 
recently,  and  the  explanation  of  it  appeared  to  be 
that  upon  filing  a  cnarge  or  stamp  duty  of  2s.  6d. 
became  payable,  which  as  the  law  stood  was  thrown 
upon  the  sheriff.  With  a  view  of  escaping  that 
obligation,  and  in  the  hope  that  the  plaintiff  would 
see  his  way  to  discharge  the  duty  to  the  Exchequer, 
it  had  become  the  practice  of  the  sheriff  to  hand  over 
the  writ  to  the  plaintiff.  It  was  very  essential  that 
the  document  which  his  lordship  had  before  him 
should  be  filed  in  court,  and  if  the  solicitors  to  the 
defendant  were  willing  to  undertake  to  discharge  the 
duty  of  the  sheriff  and  file  it,  his  lordship  had  nothing 
more  to  say.  But,  if  not,  he  thought  it  must  remain 
in  the  custody  of  the  court,  and  he  proposed  to  eall 
upon  the  sheiiff  to  show  why  the  document,  which 
ought  to  be  in  his  custody,  was  not  either  in  his 
possession  or  on  the  file  of  tbe  court 

The  defendant's  solicitors  gave  the  required  under-- 
taking. 

Solidton,  W.  B.  Palmer;  ArkcoU,  CocheU,  4t 
Ckadwick, 
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Chan.  DiT. 
Byme,  J. 


j  Oct  28,  31. 

In  re  Lord   Eyabsley. 
Mn.T>MAY  V.  MiiJ)]CAT.  (a.) 
Will — Name  and  arm$  dauae — U^e  o/$urname, 

A  devisee  was  directed  to  assume  and  use  a  prescribe 
surname  *'  alone  or  together  with  "  his  oum  family  name, 

Eddy  that  the  use  by  the  devisee  of  the  prescribed 
aumame  be/ore  his  oum  family  name  was  a  sufficient 
compliance  ufith  the  directum. 

Adjourned  sommons. 

This  was  a  BnmmonB  raisiDg  a  question  of  construo- 
'tion  of  a  *'  name  and  arms  "  clause  in  the  will  of  the 
late  Lord  Eversley,  who  died  in  1888. 

By  his  will  the  testator  devised  his  Heckfield 
PlaoB  Estate  to  the  use  of  his  daughter  the  Hon. 
Emma  Laura  Shaw-Leferre  and  her  asrgns  during 
ber  life,  and  after  her  death  to  the  use  of  his  daughter 
the  Hon.  Helena  Ladv  St.  John  Mildmay  and 
her  assies  during  her  life,  and  after  her  death  to  the 
USA  of  his  grandson  Gerald  Anthony  St.  John  Mildmay 
and  hill  assigns  during  his  life,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  Gerald 
Anthony  Mildmay  as  tenants  in  tail  male,  with  divers 
remainders  over. 

The  will  oontained  a  declaration  thst  any  person 
who  should  become  entitled  as  tenant  for  life  to  the 
actual  noflsession  or  receipt  of  the  rents  and  profits  of 
the  0aia  estate  and  who  would  not  then  use  and  bear 
the  name  and  arms  of  Shaw-Lefevre  should,  within  one 
year  after  he  should  so  become  entitled,  take  upon 
himself  and  use  upon  all  occasions  the  surname  of 
Shaw-Lefevre  alone  or  together  with  his  own  family 
surname,  and  quarter  the  arms  of  Shaw-Lefe?re  with 
his  own  family  aims,  and  should  within  the  said  one 
year  take  luoh  steps  as  were  requisite  to  authorize  him 
to  take,  use,  and  bear  the  said  sumame  and  arms  of 
Shaw-Lefevre.  The  testator  further  declared  that  in 
ease  any  such  person  should  refuse  or  neglect  within 
the  said  one  year  to  take,  use,  and  bear  such  surname 
and  anus,  then  the  limitations  thereinbefore  contained 
to  the  nae  of  such  persons  should  absolutely  determine. 
Helena  Lady  St.  John  Mldmay  died  in  September, 
1897. 

The  Hon.  Emma  Laura  Sbaw-Leferre  died  in 
April,  1899,  when  the  present  applicant,  Mr.  Gerald 
Anthony  St.  John  Mildmay  became  tenant  in 
possehoan,  and  the  question  now  raised  by  him  was 
whether  aooording  to  the  true  construction  of  the  said 
will,  if  within  one  year  from  April,  1899,  he  took  and 
used  the  sumame  of  Shaw-Lefevre  immediately  before 
his  own,  so  as  to  call  himself  Shaw-Lefevre  St.  John 
Mildmay,  that  would  be  a  sufficient  compliance  with 
the  testator's^  directions,  to  prerent  the  limitations 
OTer  from  taking  effect* 

Vaughan  Hawkins^  for  the  tenant  for  life. — It  is 
not  here  expressly  proridtd  whether  the  prescribed 
name  shall  be  the  last  or  only  name ;  an  option  is 
given  to  the  devisee,  and  it  will  be  sufficient  com- 
pliaDce  with  the  terms  of  the  gift  if  the  tenant  fur 
life  takes  the  name  of  Shaw-Lefevre  immediately 
before  his  own  name  Mildmay. 

He  diatiDgoished  lyEyncourt  v.  Gregory,  24  W.  B. 
424,  1  Cb.  D.  441. 

Beaumoni,  for  the  tenant  in  tail. 

Bawdeny  Q,G,,  and  Goddard,  for  the  trustees  of  the 
wiU. 

Bybitb,  J.,  after  stating  the  facts  and  reading  the 
name  and  arms  clause  as  above  set  out,  continued : 

(a.)  Beported  I^Balioh  B.  PmLLPorrs,  Esq., 
"-at-Law. 


The  plaintiff  now  asks  the  opinion  of  the  court 
whether  it  will  be  a  suffioient  compliance  with  this 
condition  if  he  takes  the  name  of  "  Shaw-Lefevre  " 
and  uses  it  before  the  name  of  "  St.  John  Mildmay." 
The  will  which  is  before  me  is  an  an^cially  drawn 
will  and  uses  terms  of  art.  It  is  obviously  the  work 
of  a  lawyer,  or  of  someone  familiar  with  conveyanoinff 
who  has  made  use  of  one  of  the  regular  forms.  It  is 
not  the  will  of  a  man  using  inartificial  or  untedhnical 
expressions — what  has  sometimes  been  referred  to  as 
a  home-made  will. 

These  clauses  have  been  known  for  many  years 
and  occur  in  text-books  covering  a  considerable 
period  of  time.  In  Butler's  Note  to  2  Go.  Litt. 
327a,  published  in  1787,  a  form  is  given  in  which 
provision  is  made  that  the  party  is  to  take  "the 
surname  of  Browne  only,  and  take  and  use  no 
other  sumame,  and  quarter  the  arms  of  Browne  with 
tbeir  own  respective  family  arms,"  and  so  forth.  As 
drawn  it  is  a  form  to  be  used  where  it  is  desired 
that  the  sumame  required  to  be  taken  shall  be 
taken  in  substitution  for  the  surname  which  may 
then  be  used.  I  find  also  in  Appendix  L  to  the  first 
volume  of  Sanders  on  Uses  (5th  ed.).  which  was 
published  in  1844,  at  p.  447,  a  precedent  entitled 
**  Proviso  shifting  the  use  upon  neglect  or  refusal  to 
take  a  name  and  bear  certain  arms."  There  the  form 
runs,  "  take  and  use  the  sumame  of  L.  only  and  no 
other  surname,  and  to  quarter  the  arms  of  L.  with 
his  own  family  arms."  Mr.  Bythewood  in  the  third 
edition  of  his  collection  of  preoedents  of  wills, 
published  in  1849,  includes  as  a  common  form  a  clause 
which  runs,  "  apply  for  and  obtain  an  Act  of  Parlia- 
ment or  Her  Majesty's  Uoence  authorizing  him  or  her 
to  use  the  surname  of  [testator's  sumame]  either  alone 
ur  in  addition  to  his  or  her  own  sumame."  And  then 
in  brackets,  obviously  intended  as  an  alternative  form, 
occur  these  words,  ''but  so,  nevertheless,  that  the 

surname  of shall  be  the  last  or  principal  name." 

The  last  text-book  to  which  I  neea  refer  is  David- 
son, and  the  particular  volume  is  that  containing  the 
introductory  observations  on  settlements  publitthed  iu 
1873.  These  were  the  work  of  the  late  Mr.  Waley,  an 
eminent  conveyancer.  I  find  on  p.  355  of  thi^ 
volume  this  passage:  '*The  form  in  this  collection 
re<juires  the  use  of  the  prescribed  sumame,  together 
with  the  former  family  sumame;  but  ttie  claune 
may  give  the  option  of  assuming  the  prescribed  snr^ 
name  by  way  of  substitution  or  of  addition,  and  in 
the  latter  case  may  require  that  it  shall  be  the  last 
and  principal  name."  I  think  I  am  justified  in 
lookiug  at  the  text-books  to  which  I  have  referred  for 
the  purpose  of  ascertaining  what  is  and  has  been  the 
practice  of  conveyancers  m  the  matter  of  drawing 
clauses  of  this  description.  In  the  absence  of  any 
direct  authority  I  look  at  these  precedents  and  bear 
in  mind  the  fact  that  the  clause  is  a  penal  clause 
which  has  to  be  constraed  strictly,  but  fairly,  of 
course,  in  the  sense  tbat  the  court  ought  not  to  strain 
the  words  if  it  is  satisfied  that  the  testator  has  given 
a  legitimate  expression  of  his  intention  to  impose  this 
obligation  on  the  objects  of  hi«  bounty.  Bearing  this 
in  mind  I  am  of  opinion  that  this  clause  doe^  not 
impose  the  obligation  on  the  applicant  to  take  and 
ub»  the  name  of  *'  Shaw -Left;  vre "  after  the  family 
surname  of  *'  St.  John  Mildmay." 

It  is,  I  think,  an  illustration  of  the  option  referred 
to  in  the  passage  which  I  have  read  from  Davidson, 
and  leaves  the  applicant  at  liberty  to  assume  lua 
sumame  of  *'  Shaw-Lefevre "  instead  of  his  family 
surname,  or  to  use  the  sumame  of  "  Shaw-Lefevre  " 
in  addition  to  his  family  sumame,  but  without 
imposing  on  him  the  obligation  that  ttukt  addition  is 
to  DC  an  addition  at  the  end  of  or  after  his  name  of 
St.  John  Mildmay. 
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In  bb  Fiokbbs. 


High  Cotjbt, 


Now,  the  only  thing  that  has  oaosed  me  any 
difficulty  is  the  case  of  D* Eyncowrt  ▼.  Gregory,  before 
the  late  Master  of  the  Rolls,  but  the  name  and  arms 
clause  in  that  case  is  of  a  different  description  and 
makes  use  of  different  language  from  that  used  in 
the  clause  before  me ;  the  material  words  are : 
*'  Assume  and  take  upon  liiTnuftlf  .  .  .  and  use 
.  .  .  the  surname  of  '  Gregory/  and  assume  and 
take  and  use  the  arms  of  '  Gregory '  either  alone  or 
quartered  with  his,  her,  or  their  own  family  arms," 
and  in  that  case  the  Master  of  the  Bolls  said  he  was 
dearly  of  opinion  that  the  use  of  the  surname  of 
"Gregory**  before  that  of  "Welby"  was  not  a 
sufficient  compliance  with  the  conditions  contained  in 
the  will.  Now,  in  the  present  case  there  is  this  clear 
distinction— namely,  that  the  testator  gives  an  option 
to  the  applicant  to  use  the  prescribed  name  "  alone  or 
together  with  his  or  her  family  surname."  That  by 
itself  would  distinguish  this  case  from  D'Et/ncourt  v. 
Gregory ,  but  as  a  matter  of  fact  I  do  not  think  that  the 
clause  in  D*Eyncourt  v.  Gregory  can  be  regarded  as  a 
clause  equivuent  to  the  clause  used  in  the  present 
will ;  and  upon  the  construction  of  the  present  will  I 
have  come  to  the  conclusion  that  I  am  justified  in 
making  a  declaration  to  the  effect  that  the  tiding  by 
the  tenant  for  life  of  the  name  of  "  Shaw-Lefevre  " 
before  his  family  name  of  *'  St.  John  Mildmay  "  will 
be  a  sufficient  compliance  with  the  terms  of  this 
clause  so  as  to  prevent  the  gift  over  from  taking 
effect. 

Solicitors,  Warretia ;  Peacock  &  Goddard,  for  H,  & 
C.  Collins,  Beading. 


Dec.  12,  13,  20. 


Chan.  Div. 
Cozens-Hardy, 

In  re  PiCKEBS. 
Fabina  V,  FiCKBBS.  (a.) 

Contract — Conaideraiion  of  marriage — Itepresentaiion — 
Testamentary  intentions — **  Sfiare*' — Performance, 

Testator  wrote  to  the  plaintiff,  his  intending  son-in- 
law  :  "  You  are,  of  course,  aware  thai,  with  my  large 
family,  E.  (his  daughter)  will  have  little  fortune,  8he 
will  have  a  share  of  what  I  leave  after  the  death  of  her 
mot?ier,  who  I  wish  to  leave  in  a  comfortable  independence 
if  I  leave  her  a  widow,**  The  plaintiff  married  the 
daughter,  relying  upon  the  letter.  The  testator,  dying 
subsequently,  leaving  eight  children,  left  E,  a  legacy 
much  less  than  one-eighth  of  his  estate. 

Held,  that,  if  the  letter  was  an  offer,  the  court  would 
presume  it  to  be  accepted  ;  and 

Held,  also,  tluit  tlie  letter  was  not  an  offer  resulting  in 
a  contract,  but  a  mere  statement  of  intention  as  to  the 
future,  and  which,  although  relied  on,  gave  no  right 
either  to  specific  performance  or  damages. 

Held,  also,  that,  if  the  letter  imposed  an  obligation 
upon  the  testator,  it  was  satisfied  by  the  bequest  of  the 
legacy. 

This  was  an  action  to  enforce  the  statements  made 
in  a  letter  written  by  the  father  of  a  lady  about  to  be 
married  to  his  intending  son-in-law  as  to  his 
testamentary  intentions  in  her  favour. 

In  September,  1873,  the  plaintiff  Johan  Marie 
Farina,  a  German  Bubjeot  resident  at  Cologne,  made 
a  proposal  of  marriage  to  Miss  Eliza  Fickers,  which 
she  accepted,  subject  to  the  approval  and  consent  of 
her  father,  the  testator,  William  Fickers.  Mr.  Farina 
wrote  to  tiie  testator  a  letter  whidi  was  not  forth- 
coming at  the  trial,  and  the  testator,  on  the  21st  of 

(a.)  Beported  by  Nbyillb  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 


September,  1873,  replied  by  a  letter  which  contained 
the  following  passage : 

''You  are,  of  course,  aware  that,  with  my  large 
family,  EUza  will  have  little  fortune.  She  will  have  a 
share  of  what  I  leave  after  the  death  of  her  mother, 
who  I  wish  to  leave  in  comfortable  independence  if  I 
should  leave  her  a  widow.  I  hear  your  business  ia  an 
excellent  one,  and  that  you  have  considerable 
property  independent  of  your  business.  I  should 
wish  you  to  make  such  settlement  on  Eliza  as  will 
befit  your  position  and,  in  case  of  death,  leave  her 
provided  for.  AH  this  I  will  leave  mitil  I  see  you. 
feeling  assured  you  will  agree  with  me  that  if 
possible  the  contingencies  of  life  should  be  guarded 
against.  I  mention  these  matters,  not  in  any 
mercenary  spirit,  but  believing  you  will  wish  to  do 
what  is  right  and  just,  and  that  we  should  have 
everything  explained  in  an  open  and  candid  manner.*' 
The  rest  of  this  letter  did  not  deal  with  or  allude  to 
quf  stions  of  money  or  property. 

This  letter  was  kept  by  "iSx,  Farina,  and  was  the 
one  upon  which  the  action  was  based. 

In  February,  1874,  a  marriage  contract  or  settle- 
ment in  German,  drawn  up  as  a  notarial  act,  was 
executed  in  London  by  lAx,  Farina,  Mrs.  Farina 
(then  Miss  Fickers),  and  the  testator,  in  the  preaence 
of  a  notary  public,  providing  among  other  things 
that  there  should  not  be  community  of  goods  between 
the  future  married  couple.  The  testator  was  expressed 
to  appear  for  the  purpose,  and  was  found  by  his  lord- 
ship to  appear  only  for  the  purpose  of  giving  his  fall 
consent  to  the  intended  marriage.  The  mazriage  took 
place  the  following  day. 

The  testator  died  in  1898,  having  made  his  will 
giving  his  daughter,  Mrs.  Farina,  a  legacy  of  £2.000 
only,  and  giving  the  residue  of  his  estate  and  effects 
equally  between  six  other  children  in  equal  shares. 

The  testator's  wife  died  before  him. 

He  left,  including  Mrs.  Farina,  eight  children. 

The  statement  of  claim  aUeged  the  estate  to  be  of 
the  net  value  of  upwards  of  £100,000. 

The  plaintiff  claimed  for  a  declaration  that  the 
letter  of  the  21st  of  September,  1873,  oonstitatad  a 
binding  contract  for  valuable  consideration  by  the 
testator  to  give  or  leave  to  his  daughter,  Mrs.  Farina, 
in  the  events  which  had  happened,  one  equ«l  eighth 
part  of  his  property,  after  payment  of  his  debts  and 
funeral  and  testamentary  expenses,  and  for  con- 
sequential relief  on  that  footing. 

Warmington,  Q,C,,  and  P,  F,  Stokes,  for  plaintiff^ — 
The  letter  of  Mr.  Fickers  before  the  marriage  was 
an  offer  which  was  accepted  by  the  plaintiff,  who 
married  upon  the  faith  of  it.  It  thus  became  a 
contract  binding  upon  the  writer :  Hammersley  v.  De 
Biel,  12  CI.  &  Fin.  45 ;  Synge  v.  Synge,  42  W.  B. 
309,  [1894]  1  Q.  B.  466 ;  Coverdale  v.  Eastwood^  21 
W.  B.  216,  L.  B.  15  Eq.  121;  Laver  v.  Fielder.  11 
W.  B.  245,  32  Beav.  1.  There  is  no  need  of  express 
acceptance  of  the  offer ;  it  will  be  presumed :  Luders 
V.  Anstey,  4  Yes.  501.  The  word  ** share"  here 
means  equal  share,  which  is  its  ordinary  meaning. 
It  is  like  the  words  **  her  share  "  in  Laver  v.  Fielder. 
and  '*  participate  "  in  Robertson  v.  Eraser,  19  W.  B. 
989,  L.  B.  6  Ch.  App.  696,  where  the  shares  were 
treated  as  equal  ones. 

Astbury,  Q.C.,  and  Methold,  for  defendants. — The 
letter  of  the  21st  of  September,  1873,  was  not 
intended  to  be  an  offer,  but  a  mere  statement  of 
intention.  It  cannot  give  rise  to  an  aotion  for  repre- 
sentations, as  intentions  do  not  act  by  way  of  estoppel 
or  create  any  legal  obligation,  but  only  those  as  to 
existing  facts :  Maddison  v.  Alderson,  31  W,  B.  820. 
8  App.  Cas.  466 ;  Loxley  v.  Heath,  8  W.  B.  314,  1 
De  0.  F.  &  J. ;  Fry  on  Spedfio  Performance,  1892, 
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p.  143,  8.  316.  If  the  plaintiff  succeeds  he  must 
prove  a  oontraot,  but  the  testator  never  intended 
to  (ntcr  into  a  contract.  Moreover  all  previous 
negotiations  were  concluded  by  the  notarial  contract. 
A  share  means  any  share. 

Cur,  adv,  vult. 
Dec.  20.~Cozens-Hjliidy,  J.— Questions  of  this 
nature   have    often    come   before    the    courts,    and 
although  it  is  not  reasonable  to  construe  the  letter 
of  the  21st  of  September,  1893,  by  reference  to  the 
constmction  put  upon  somewhat  similar  documents 
in  other  CAses,  it  is  important  to  have  regard  to 
certain    principles    which  have  been  laid  down  as 
applicable  to  cases  of  this  nature.    A  mere  repre- 
sentation that  the  writer  intends  to  do  something  in 
the  future  is  not,  though  the  person  to  whom  it  is 
made  relies  upon  it,  sufficient  to  entiUe  that  person 
to  obtain  specific  x>erformance  or  damages.    There 
must  be  a  contract  in  order  to  entitle  the  party  to 
any  relief.    This  seems  to  me  to  result  from  the 
judgments  in  Hammtrsley  v.  De  Biel,  Jorden  v.  Money, 
6  H.  li.  G.  185,  and  Maddison  v.  Alder$on,    In  the 
next  place,  I  think  that  if  the  letter  amounted  to  an 
offer  by  the  testator  which  would  become  a  contract 
if  and  when  accepted  by  Mr.  Farina,  I  must  presume 
that  it  was   accepted,  and  that  the  marriage  took 
place  on  the  faith  of  it :  Luders  v.  Anstey.    1  do  not 
think    that   the    mere    fact  that  a  settlement  was 
executed  by  the  husband,  but  not  by  the  lady's  father, 
the  vmter  of  the  letter,  suffices  to  rebut  this  inference. 
Moreover,  I  have  seen  Mr.  Farina  in  the  box,  and  I 
feel  no  doubt  that  he  jealously  kept  the  testator's 
letter,  and  relied  upon  it  as  giving  >iiTw«1f  some 
rights.    It  remains,    however,   to  consider  whether 
there  was  a  contract ;  and  if  so,  whether  there  was 
a   breach.      The   material  words  in  the  letter  are 
these:    "You  are,  of  course,  aware  that,  witii  my 
large  family,  Eliza  will  have  little  fortune.     She  will 
have  a  share  of  what  I  leave  after  the  death  of  her 
mother,  who  I  wish  to  leave  in  comfortable  inde- 
pendence if    I    should    leave   her  a  widow."    The 
plaintiff's  contention  is  that  the  true  meaning  and 
effect  of  the  letter  is  this :  If  you,  Mr.  Farina,  will 
make    a    settlement    on    my    daughter    before    her 
marriage  I  will  give  my  assent,  and,  subject  only  to 
the  rights  of  my  widow,  as  to  which  I  reserve  to 
myself  a  free  hand,  I  will  bind  myself  to  leave  her 
by  my  will  an  equal  share  with  all  my  ol^er  surviving 
children  in  my  property,  subject  only  to  debts  and 
testamentary  expenses.    Upon  consideration  I  cannot 
bring  myself  to  believe  that  this  is  the  true  effect  of 
the  letter.    It  is  not,  as  in  HammersUy  v.  De  Biely  an 
*•  arrangement "  proposed  by  thie  father  and  stated  by 
him  *'  to  be  sufficient "  for  the  husband  **  to  act  upon.*' 
It  is  not,  as  in  Laver  v.  Fielder,  a  statement  that  the 
writer  would  adhere  to  a  '*prox)Otition"  previously 
made.     I  regard  it  as  in  no  sense  a  proposal  or  offer, 
but  rather  as  a  representation  that  the  testator  was 
not  in  a  position  to  meet  any  proposal  or  to  give  his 
daughter  anything  at  the  time,  but  that  he  intended 
to  give  her  something  at  his  death.    I  do  not  regard 
it  as  an  offer  resulting  in  a  contract  by  the  testator. 
If,  however,  I  am  wrong  in  this  view,  it  remains  to 
consider  whether  there  has  been  a  breach.    It  has 
been  argued  that  the  words  "  my  large  family  "  mean 
'*  my  children,"  and  that  the  words  *'  a  share  "  means 
an  equal  share  with  my  surviving  children.     If,  for 
instance,  at  the  testator's  death  there  had  been  living 
Mrs.  Farina  and  one  other  child  of  the  testator,  but 
there  had  been  grandchildren,  the  issue  of  the  six 
deceased  children,  it  would  follow  that  Mrs.  Farina 
would  be  entitled  to  a  sum  equal  to  half  the  estate, 
and  the  other  descendants  could  only  get  ihe  remain- 
ing half  between  them.    I  cannot  thmk  thai  such  a 
reralt  was  in  the  oontemplation  of  the  parties.    The  . 


words  are  not  "  her  share "  as  in  Lover  v.  Fielder. 
I  think  "share  "means  "some  part."  The  testator 
has  given  Ifo.  Farina  £2,000,  and  has  satisfied  the 
obligation,  if  any,  imposed  by  the  letter. 

Solicitors    for    the    plaintiff,    Parker,    Oarrttt,  & 
Holman. 

Solicitors  for  the  defendants,  Emmet  &  Go.,  for  F,  C, 
Oixtes,  Worthing. 


Q.  B.  Div.  1 

(Channell  andBucknill,  J  J.)  J 


Jan.  29. 


Jones  v.  Short,  (a.) 


Hackney  carriage — Definition  of— Driver — Standing  or 
plying  /or  hire — Street— Towns  Police  CUtueee  Act, 
1847  (10  <fc  11  Vict,  c.  89),  m.  3,  38,  45. 

The  respondent  stood  for  hire  with  an  unlicensed 
carriage  upon  a  cah-rank  situated  in  a  road  adjoining  a 
railway  station.  The  road  was  the  property  of  the 
railway  company,  subject  to  a  public  right  of  footway 
over  and  along  it.  An  information  against  the  re- 
spondetit  for  standing  ftr  hire  with  an  unliceiised  carriage 
having  been  dismissed  by  the  justices. 

Held  {affirming  the  decitUm  of  the  justices),  that  the 
road  was  not  a  street  within  section  3  of  the  Towns 
Police  Clauses  Act,  1847. 

Held,  also,  that,  in  order  to  constitute  an  offence  under 
sectiofi  45  of  the  same  Act  against  the  driver  of  a  carriage, 
it  must  be  proved  that  such  carriage  was  a  hackney 
carriage  within  the  definition  of  hackney  carriage  in 
section  38. 

Curtis  V.  Embery,  21  W.  B.  143,  L,  li.  7  Exch.  69, 
followed. 

Case  stated  by  justices  of  Glouoestershira. 
An  information  was  preferred  by  the  appellant 
against  the  respondent,  charging  that  on  the  17th  of 
July,  1899,  at  the  parish  of  Cheltenham,  he  was  found 
unlawfully  standing  for  hire  with  a  ccortain  carriage 
within  the  prescribed  distance  in  that  behalf  of  the 
borough  of  Cheltenham,  for  which  carriage  a  licence 
to  ply  for  hire  had  not  then  previously  been  obtained, 
as  required  by  the  Towns  Police  Clauses  Act,  1847, 
contrary  to  section  45  of  the  same  Act. 

It  was  proved  or  admitted  that  on  the  day  in 
question  the  respondent  was  standing  for  hire  within 
the  prescribed  distance  in  that  behalf  in  the  borough 
of  Cheltenham  with  an  unlicensed  carriage  on  a  cab- 
stand provided  by  the  Creat  Western  Kailway  on  a 
piece  of  ground  formerly  a  private  road,  and  now 
metalled  and  paved  like  an  ordinary  road  or  street. 
The  piece  of  ground  adjoined  and  ran  parallel  with 
the  arrival  jdatform  of  the  Qreat  Western  Railway 
passenger  station  at  Cheltenham,  and  was  the  side 
approach  to  the  station. 

The  piece  of  ground  belonged  to  the  railway  com- 
pany, having  been  acquired  by  them  under  the  com- 
!>ulsory  powers  of  the  Great  Western  Railway 
General  Powers)  Act,  1898  (61  &  62  Vict.  c.  dxxix.). 
By  section  5t  of  that  Act  all  rights  of  way  over  the 
piece  of  ground  were  extinguished  except  a  public 
right  of  footway  over  and  along  the  some  which  the 
railway  company  were,  by  section  41,  restricted  from 
stopping  up  or  interfering  with. 

Section  33  of  the  Towns  Police  Clauses  Act,  1847, 
defines  a  hackney  carriage  as  "  every  wheeled 
carriage,  whatever  may  be  its  form  or  construction, 
used  in  standing  or  plying  for  hire  in  any  street 
within  the  prescribed  diisttmce,"  and  by  section  3  of 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 
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the  same  Aot,  «<  itreet "  is  <'  to  extend  to  end  indude 
aDy.roed,  aquare,  ooort,  alley,  oad  thoroadlifare  or 
public  pasaage  within  the  limita  of  the  apeoiia  Act" 

Section  45  proyidea  as  foUowa :  <*If  the  proprietor 
or  part  proprietor  of  any  carriage,  or  anyone  ao  con- 
cerned aa  aforeaaid,  permita  the  aame  to  be  used  as  a 
hackney  carriage  jiying  for  hire  within  the  prescribed 
dUtance  without  hiaYing  obtained  a  licence  as  aforeaaid 
for  Boch  carriage  .  .  .  or  if  any peraon  be  found  driving, 
standing,  or  plying  for  hire  with  any  carriage  within 
thepreacnbed  diatance,  for  which  auch  licence  as  afore- 
said has  not  been  previously  obtained  .  .  .  every  such 
peraon  so  offending  *'  shall  be  liable  to  a  penalty. 

The  justices  dismissed  the  information,  being  of 
opinion  that  the  place  in  question  was  not  a  street 
within  the  meaning  of  the  Towns  Police  Glauses  Act, 
1847,  and  that  it  was  no  offence  to  be  found  plying 
for  hire  with  an  unlicensed  carriage  on  property  other 
than  a  steeet,  such  carriage  not  being  a  hackney 
carriage  within  the  definition  of  a  hackney  carriaffe  in 
the  Act,  ^        ^ 

BoBkiU,  for  the  appellant.— In  section  45  the  cases 
of  the  proprietor  of  a  carriage  and  the  driver  are 
separately  dealt  with.  In  the  case  of  the  driver  it  is 
not  necessary  to  show  that  the  carriage  was  used 
as  a  hackney  carriage,  because  the  words  of  the 
Act  are  "  any  carriage,"  not  any  hackney  carriage. 
AssnmiTig  that  is  necessary  to  show  that  the 
oarriage  was  a  hackney  carriage,  this  is  proved  in  tti«» 
present  case,  because  the  place  where  the  respondent 
was  standing  for  hire  was  a  street  within  Uie  Act. 
There  was  a  right  of  footway  over  the  whole  of  the 
ground  and  that  made  it  a  street.  The  case  is 
therefore  distinguishable  from  Cartts  v.  Embery, 
21W.B.143,L.E.7Bx.369. 

Darukvoerta,  Q.G.,  for  the  respondent— The  ground 
on  which  the  cab-stand  was  is  not  a  street,  there 
being  no  right  of  carriageway  over  it.  It  is  not 
enough  to  make  it  a  street  that  there  should  be  a 
nght  of  footway.  On  the  other  point  the  argument 
for  the  appellant  amounts  to  this,  that  a  private 
coachman  would  be  within  the  section  and  liable  to 
a  penalty  as  a  person  plying  for  hire  with  a  carriage. 

Bo$hia  repUed. 

Ghannsll,  J. — ^The  appeal  must  be  dismissed* 
The  case  is  covered  by  OwrtU  v.  Einbery,  in  which  it 
was  held  that  the  term  **  street "  as  used  in  the  Act 
meant  a  public  street,  not  a  private  one.  It  has  been 
suggested  that  the  place  here  was  within  the  term 
street  because  a  public  footway  went  along  it  It  is 
possible  that  had  the  vehicle  been  stan^ig  in  the 
footway  it  might  have  been  held  to  be  standing  iu  a 
street,  but  standing  where  it  was,  I  do  not  think 
that  it  could  be  saia  to  be  standing  in  a  street. 

The  other  point  that  was  argued  is  that, 
whereas  in  Ourtis  v.  Embery  the  summons  was 
against  the  proprietor  of  the  carriage,  the  fact  here  is 
that  the  aummons  has  been  taken  out  aninst  the 
driver,  and  that  the  offence  is  different  in  uie  case  of 
a  driver,^  inasmuch  as  it  is  not  necessary  to  prove  that 
the  carriage  was  a  hackney  carriage.  In  CuHib  v. 
Emhery  it  was  held  that  it  was  necessary  in  the  case 
of  the  proprietor  to  prove  that  the  standing  or  plying 
for  hire  uiould  have  been  in  a  stz«et.  I  thinV  that 
the  same  proof  is  necessary  in  the  case  of  the  driver. 
It  is  difficult  to  put  a  construction  on  the  words 
'*  driving,  standing,  or  plying  for  hire  with  any 
carriage,"  except  as  meaning  using  a  hackney 
carriage. 

BuGKNiLL,  J.,  concurred. 

Appeal  distM9Bed» 

Solioitor  for  the  appellant,  H.  E.  Edmunds, 

Soliaiton  for  the  respondent  Winierhotham  A  Co. 
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(Bruce  and  Phillimore,  J  J.)  J 

London  €k>UNTT  Cottnoil  v.  East  London 
Watkrwo&ks  Co.  (a.) 

Wai^--WaUrwoTlU'^M(ir(^U'-Firehydrafd9— Right 
of  company  to  use  —  UHrfor  extinguishing  fire — User 
for  other  pwrpoHS^  Waterworks  Glauses  Act,  1847 
(10  ik  11  Vict.  c.  17),  M.  3,  37-4^— Metropolitan  Fire 
Brigade  Act,  1885  (28  dt  29  Vict.  c.  90).  s.  32— 
Metropolis  Water  Act,  1871  (34  tSt  35  Vict.  c.  113),  s.  34 
—London  Oounty  Qouncil  {Qeneral  Powers)  Act,  1894 
(57  A  58  Vict.  c.  ccxii.)^  s.  4. 

A  waterworks  company  which,  under  statuiory  ohUgO" 
tion,  Juis  provided  hydrants  at  the  reqtiest,  and  main" 
tained  and  repaired  them  at  the  eoqpense,  of  the  London 
County  Council,  and  which,  by  the  various  statutes  above 
referred  to.  is  bound  to  provide  a  supply  of  water  for 
extinguishing  fire  and  for  certain  other  specified  purposes, 
and  to  allow  all  persons  to  use  the  water  for  extinguishing 
fire  without  making  compensation,  may  use  the  hydrants 
for  other  purposes  in  addition  to  the  supply  of  water  for 
extinguishing  fires,  and  such  additional  user  may  take 
place  without  the  consent  of  the  London  County  Council^ 
and  the  right  may,  with  the  permission  of  the  water 
company,  be  exercised  by  other  persons. 

Special  case  stated,  in  an  action  brought  by  the 
jJaintiffa  against  the  defendants  asking  for  a  declara- 
tion that  hvdrants,  fire-plusn,  and  apparatus  pro- 
vided, or  to  be  provided,  by  the  defendants  pursuant 
to  section  32  of  the  Metropolitan  Fire  Brigade  Aofc» 
1865  (28  &  29  Vict  c.  90),  and  section  34  of  the 
Metropolis  Water  Act  1871  (34  &  35  Vict  c  113),  or 
pursuant  to  either  of  thoee  sections,  ought  not,  in  the 
absence  of  any  agreement  under  section  4  of  the 
London  Oounty  Council  ((General  Powers)  Act  1894 
(57  &  58  Vict  c.  ccxii.) ;  or,  alternatively,  oufht  not 
without  the  consent  ot  the  Loudon  County  Council, 
to  be  used  for  anjr  purpose  other  than  the  supply  of 
water  for  extinguishing  fires ;  or,  alternatively,  for  any 
purpose  other  Uian  the  supply  of  water  for  extinguish- 
ing fires  and  the  purposes  specified  in  section  37  of 
the  Waterworks  Olaoses  Act,  1847;  and  for  aa  in- 
junction. 

The  action  more  particularlv  related  to  six  hydrants* 
situated  in  five  different  roads.  In  and  between  the 
months  of  July  and  September,  1897,  the  streets  in 
question  were  respectivdv  in  course  of  being  paved 
with  wood  and  channelled,  and  the  defendants,  from 
time  to  time  daring  those  months,  without  having 
obtained  or  asked  tne  consent  of  the  plaintifTs,  osea 
and  allowed  thoee  engaged  in  the  operations  of  ao 
paving  and  channelling  such  streets  to  use  the 
hydrants  for  the  purpose  of  obtaining  from  the 
defendants'  water-mains  by  means  of  such  hydnnt* 
a  supplv  of  water  for  these  operations. 

The  hydrants  in  question  were  provided  by  the 
defendants  at  the  request  in  writing,  dated  the  14tii 
of  March,  1888,  of  tne  Metropolitan  Board  of  Works, 
the  plaintifiii'  predecessors,  such  request  being  made 
xmder  section  2  of  the  Metropolitan  Fire  Brigade  Act. 
1865,  and  section  34  of  the  Metropolis  Water  Act, 
1871.  The  costs  of  the  defendants  for  providing  the 
hydrants  were  paid  by  the  Metropolitan  Boaid  of 
Works,  or  by  the  plMutiffs  as  their  successors. 

The  Acts  of  Parliament  under  which  the  under- 
taking of  the  defendant  company  is  carried  on 
incorporate  all  material  provisions  of  the  Waterworks 
Clauses  Acts,  which  provide,  inter  alia,  that  the 
defendants  shall  allow  all  persons  at  all  times  to  takse 
and  use  water  for  extinguishing  fire  without  noaking 


(a.)  Eeported  by  P.  B.  Dubnfobd,  Esq.,  Barrister- 
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for  the  same,  and  further  proTide  that 

the  defendaDtB  and  their  undertaking  shall  be  sabjeot 
to  the  provifions  of  the  Metropolis  Water  Aots. 

Section  32  of  the  Metropolitan  Fire  Brigade  Act, 
1865.  enacts  that  CTcry  water  company  '*  shall  provide 
at  the  expense  of  the  board  in  any  mains  or  pipes 
within  the  metropolis,  pings  for  the  supply  of  water 
in  case  of  fire,  at  such  places,  of  such  dimensions  and 
in  snoh  form  as  the  board  may  require,  and  the  fire 
brigade  shall  be  at  Uberty  to  make  such  use  thereof 
as  they  may  deem  necessary  for  the  purpose  of 
eztiDguishing  any  fire.'* 

Section  37  of  the  Waterworks  Clauses  Acts,  1847, 
provides  that  the  waterworks  company  shall  provide 
and  keep  constantly  laid  on,  unless  prevented  by 
frost,  unusual  drought,  or  other  unavoidable  accident, 
or  during  necessary  repairs,  a  sufficient  supply  of 
water  for  the  following  purposes  (that  is  to  say),  for 
deansing  the  sewers  and  drains,  for  cleansing  and 
watering  the  streets,  and  for  suppljrixig  any  pablio 
pumps,  baths,  or  washhouses. 

Seoti<m  38  provides  that  the  waterworks  company 
shall,  at  the  request  of  the  town  commissioners  (in  the 
present  case,  the  plaintiffs),  fix  proper  plugs  in  the 
main  and  other  pipes  belonging  to  them. 

Section  40  provides  that  Uie  cost  of  such  plugs  and 
the  expense  of  fixing,  pladng,  and  maintmning  the 
same  in   repair   are  to  be  defrayed   by  the  town 


Section  34  of  the  Metropolis  Water  Act,  1871, 
provides  that  section  32  of  the  Metropolitan  Fire 
Brigade  Act,  1865,  diall  operate  subject  and  according 
to  certain  provisions.  One  of  these  is  that  in  that 
section  the  term  <*  fire-plug  "  and  the  term  <'  plug  "  is 
to  include  hydrant  ana  all  other  apparatus  necessary 
or  ptoper  in  connection  with  the  company's  pipes  for 
a  supply  of  water  in  case  of  fire. 

By  section  40  of  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  the  powers  and  duties  and 
liabilitiesfof  the  Metropolitan  Board  of  Works  were 
transferred  to  the  plaintiffs. 

By  section  4  of  the  London  County  Council 
(General  Powers)  Act,  1894,  it  was  enacted  <*  That  it 
shall  be  lawful  for  the  council  to  enter  into  and  carry 
into  effect  any  agreement  with  the  compauies  supply- 
ing water  in  I^ndon  and  the  vestries  and  distnct 
boards  of  works  in  London,  or  any  of  them, 
respectively  with  respect  to  the  use  of  fire  hvdrants 
for  flushing  and  other  purposes.  .  .  •  Provided  that 
no  agreement  under  this  section  with  respect  to  any 
hydrant  shall  be  valid  unless  the  company  owning 
the  main  or  pipe  with  which  the  hydrant  is  con- 
nected, and  the  local  authority  (if  any)  to  whom  the 
hydrant  belongs  shall  be  a  party  thereto." 

The  questions  of  law  for  the  court  were : 

(1)  Whether  hydrduts,  fire-plugs,  and  apparatus 
provided  by  the  defendants  pursuant  to  section  32  of 
the  Metropolitan  Fire  Brigade  Act,  1865,  and  section 
34  of  the  Metropolis  Water  Act,  1871,  or  pursuant  to 
either  of  those  sections,  may  (in  the  absence  of  an^ 
agreement  under  the  Iioadon  County  Council 
(General  Powers)  Act,  1894)  lawfully  be  used  for  any 
purpose  or  purposes  in  addition  to  the  supply  of 
water  for  extinguishiog  fires. 

And  if  the  court  shall  as  to  an^  of  such  hydrants 
Mwwer  the  precediug  question  in  the  affirmative, 
then: 

(2)  Whether  such  additional  user  is  limited  to  the 
purposes  specified  in  section  37  of  the  Waterworks 
Glauses  Act,  1847,  or  to  any  and  what  purposes. 

(3)  Whether  such  additional  user  may  take  place 
without  the  consent  of  the  London  County  Council 
thereto. 

(4)  Whether  such  right  of  user  is  confined  to  the 
deleudanto  themselves,  or  may,  with  the  permission  of 


the  defendants,  be  exercised  by  persons  other  than 
the  defendants. 

English  HarHion,  Q,C,  {DcUdy  with  him),  for  the 
plaintiffs.— The  Acte  of  Parliament  indicate  a  general 
intention  that  the  water  passing  through  thehydrante 
should  be  used  for  no  purpose  but  extinguishing  fires. 
These  indications  are  found  in  sections  37-43  of  the 
Waterworks  Clauses  Act,  1847,  and  also  in  section 
32  of  the  Metropolitan  Fire  Brigade  Act,  1865. 

Orippst  Q,C.t  and  Adand,  for  the  defendants.— The 
sections  referred  to  impose  special  obligations  on  the 
waterworks  company,  out  are  not  a  limitation  of  their 
user  of  the  hydmuts  for  other  purposes  than  extin- 
guishing fires.  There  is  no  stetutory  limitotion  of 
such  user.  They  referred  to  Moore  v.  Lambeth  Water- 
uwrke  Co.,  34  W.  B.  659,  17  Q.  B.  D.  462,  at  p.  465. 

Bbucs,  J.,  said :  In  this  case  the  question  for  the 
opinion  of  the  court  is  whether  the  hydrante  or  fire- 
plugs provided  by  the  defendants  may,  in  the 
absence  of  any  agreement  under  the  London  County 
Council  (Qeneral  Powers)  Act,  1894,  be  used  for  any 
other  purpose  than  for  extingaishing  fir^.  I  am  of 
opinion  that  that  question  should  be  answered  in  the 
affirmative.  There  is  no  provision  in  any  clause  of 
the  Acts  which  limits  the  water  company's  rights  to 
use  the  water  from  the  hydrants.  There  are  manv 
obligations  imposed  on  tiie  water  company  with 
reference  to  the  necessity  of  providing  water  for 
public  purposes,  but  I  see  nothing  to  limit  their  rights 
of  drawing  water  for  any  purpose  required.  Having 
answered  that  question  in  the  affirmative,  I  answer 
the  second  question  put  by  the  case  in  the  negative,  the 
third  in  the  affirmative,  and  the  fourth  in  the  negative. 

Phtlldcobb,  J.,  said :  Various  burdens  are  imposed 
by  Act  of  Parliament  on  water  companies,  and  one 
of  these  obligations  is  to  pro  ride  at  the  expense  of 
certain  public  authorities  fire-plugs  or  hydrants  for 
the  purpose  of  being  used  for  extinguishing  fires 
They  are  boxmd  to  supply  these,  and  to  permit  them 
to  be  i  ispected  and  repaired),  and  they  are  bound  to 
allow  water  to  be  drawn  from  them,  not  only  by  the 
authorities  of  the  city  or  town,  but  by  every  person 
who  requires  water  for  the  purpose  of  extinguishiDg 
fires,  and  they  are  bound  to  allow  the  water  to  m 
drawn  without  making  a  charge  for  it.  AU  these 
are  obligations  imposed  on  the  water  company,  and 
the  only  inference  to  be  drawn  from  their  existence 
is  that  there  are  no  other  obligations  than  those  im- 
posed, ^e  whole  matter  is  vie  creation  of  statute 
and  the  statutes  have  steted  what  the  obligations  are. 

It  is  said  that  the  water  company  are  not  to  be 
allowed  to  use  the  water  from  the  hydrants  for  other 
purposes.  If  facts  had  been  laid  before  us  from  which 
we  were  empowered  to  draw  inferences,  and  we  had 
drawn  the  inference  that  the  use  of  the  hydrants  by 
the  water  company  would  prevent  the  plaintifis  from 
obtaining  a  supply  of  water,  it  might  be  different ; 
but  there  is  nothmg  in  the  case  which  suggests  that 
any  mischief  would  occur  by  the  water  being  used  by 
the  company  for  the  purposes  for  which  they  wish  to 
use  it.  The  hydrants  are  put  up  by  tho  waterworks 
company  at  the  expense  of  the  London  County  Cuundl, 
and  their  predecessors ;  they  work  in  the  company's 
pipes  and  are  used  for  the  purpose  of  conveying  the 
water  of  the  company. 

I  think,  therefore,  that  the  hydrants  belong  to  the 
water  company,  though  for  c-rtain  purposes  aoceis 
and  user  and  interference  with  the  bydrauts  must  be 
permitted  to  other  persons. 

Therefore  I  agree  that  there  should  be  judgment 
for  the  def andants  with  coste. 

Judgment /or  the  de/endante* 

Solioiton,  W.  A.  Blaxland ;  Bireham  S  Co. 
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Q.  B.  Biv.  )  T^      1^ 

(Lord  Ruasell  of  KiUowen.  C.J.)  /  ^^  ^^' 

BOSTOOK  V.  BAM8EY  UbBAW  DiSTBICT  COUNCIL,  (a.) 

Practice— Costs— Action  against  public  authority — Trial 
with  jury— Jurisdiction  of  judge  to  deprive  successful 
authority  of  cosU—Qood  cau^— Public  Authorities 
Protection  Acty  1893  (66  &  57  Vict,  c.  61),  «,  1  (b)— 
Ord.  65,  r.  1. 

The  power  given  by  ord,  65.  r.  1,  to  «A«  judge  at  the 
trial  of  an  action  to  deprive  a  sticcessful  party  of  costs  is 
not  taken  away  or  affected  by  section  1  (b)  of  the  Public 
Autlwrities  Protection  Act,  1893 ;  and,  therefore,  if  in 
an  action  brought  against  a  public  authority  for  any 
act  done  in  pursuance  of  any  Act  of  Parliument 
or  of  any  public  duty  or  authority,  judgment  is 
obtained  by  the  defendants  after  a  trial  with  a  jury, 
the  judge  has,  for  good  cause,  a  discretion  to  deprive  the 
successful  defendants  of  costs  ;  and  in  determining  what 
is  good  cause  the  judge  may  take  into  consideration  the 
antecedent  conduct  of  the  party  which  led  to  the  litiga- 
tion. 

Oree  v.  St.  Panoraa  Vestry,  [1899]  1  Q,  B.  693,  not 
followed. 

Farther  conBideration  by  Lord  Bassell,  C.J.,  in  an 
action  tried  with  a  jury. 

The  factA  were  thas  stated  in  the  judgment  of  the 
learned  judge. 

The  action  was  for  malicions  proseontion  and  was 
brought  by  the  plaintiff  against  the  defendants,  the 
local  authority  for  the  district,  charging  the  authority 
with  maliciously  and  without  reasonable  and  probable 
cause  causing  the  plaintiff  to  be  prosecuted.  The 
result  of  that  prosecution  was  favourable  to  the 
plaintiff,  the  learned  judge  having  directed  the  jury 
to  find  a  verdict  of  acquiUal. 

The  charge  against  the  plaintiff,  which  was  the 
subject  of  that  prosecution,  aro^e  as  follows :  The 
plaintiff  was  the  part  proprietor  of  a  travelling  circus, 
and  when  the  circus  visited  the  town  of  B%msey  the 
representAtive  of  the  plaintiff  placed  his  vehicles  in  a 
part  of  a  public  ttioroughfare  where  the  local 
authority  thought  that  such  placing  would  cause  an 
obstruction  of  the  highway.  The  local  authority  took 
no  steps  to  have  the  carriages  removed  from  the 
public  highway  and  the  circus  was  held,  as  it  had 
been  held  on  previous  occasions  in  the  same  place 
apparently  without  any  objection  on  the  part  of  the 
local  anthority. 

The  plaintiff  himself  was  not  present  on  the  occasion , 
but  after  allowing  the  drcus  to  be  held  without  any 
notice  to  the  plaintiff,  the  local  authority  preferred  an 
indictment  against  him  at  the  Huntingdonshire  assizes 
for  obstructing  the  highway.  The  plaintiff  was  tried 
upon  this  indictment,  and  when  the  case  had 
proceeded  a  little  way  the  judge — ^Wills,  J.-nledded 
that  there  was  no  evidence  on  which  he  could  properly 
be  convicted,  and  he  was  consequently  acquitted. 

The  plaintiff  thereupon  brought  the  present  action 
for  malicious  prosecution,  and  at  the  trial  of  the  action 
Lord  Bussell,  C.J.,  at  the  end  of  the  case  arrived  at 
the  conclusion  that  the  plaintiff  had  failed  to  prove  his 
case  as  he  failed  to  show  either  that  he  had  been 
prosecuted  maliciously,  or  that  there  was  an  absence 
of  reasonable  and  probable  cause.  The  learned 
judge  ruled  that  the  plaintiff  having  failed  to 
estaolish  these  two  thiogs.  had  made  out  no  case 
against  the  defendants,  and  he  gave  judgment  for  the 
defendants,  but  in  considering  the  question  of  oosts 
he  came  to  the  conclusion  that  there  was  good  cause 

(a.)  Beported  by  Sir  Shbbston  Bakeb,  Bart«, 
Barrister-at-Law. 


for  depridng  the  defendants  of  their  costs  upon  the 
ground  that  the  defendants  had,  in  the  dream- 
stances  of  the  case,  acted  unreasonably  in  preferring 
an  indictment  against  the  plaintiff  instead  of  takings 
some  other  means,  such  as  requesting  policemen  to 
remove  the  obstruction. 

No  question  was  raised  at  the  trial  as  to  the  power  of 
the  learned  judge  to  deprive  the  successful  defendanta 
of  their  costs,  but  it  was  afterwards  arranged  between 
the  parties  that  the  point  should  be  argued  oo 
further  consideration. 

The  question  now  argued  was  whether  the  learned 
judge  had  jurisdiction  to  deprive  the  successfol 
defendants  of  their  costs. 

The  Public  Aathorities  Protection  Act,  1893 
(56  &  57  Vict  c.  61),  provides—section  1 :  **  Where 
after  the  commencement  of  this  Act  any  action, 
prosecution,  or  other  proceeding  is  commenced  in  the 
United  Kingdom  against  any  person  for  any  act  done 
in  pursuance  or  execution  or  intended  execution  of 
any  Act  of  Parliament,  or  of  any  public  daty  or 
authority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  such  Act,  duty,  or 
authority,  the  following  provisions  shall  have  effect : 
(&)  Wherever  in  any  such  action  a  judgment  is 
obtained  by  the  defendant,  it  shall  carry  costs  to  be 
taxed  as  between  solicitor  and  client." 

Ord.  65,  r.  1,  provides  that  the  costs  of  an  action 
shall  be  in  the  discretion  of  the  court  or  judge, 
provided  that  where  the  actioa  is  tried  with  a  jury 
the  costs  shall  follow  the  event  uoless  the  judge  by 
whom  the  action  is  tried,  or  the  court,  shall  for  good 
cause  otherwise  order. 

Blake  Odgers,  Q.  C,  (P.  Rose-Innes  with  him),  for  the 
pliiintiff. — Ord.  65.  r.  1,  gives  the  judge  a  discretion, 
when  the  action  is  tried  with  a  jury,  to  deprive,  for 
good  cause,  the  successful  party  of  his  costs.  Sec- 
tion 1  {b)  of  the  Public  Authorities  Protection  Act, 
1893.  does  not  affdct  or  take  away  that  discretion. 
When  that  section  ^ays  that  a  judgment  for  the 
defendants  shall  carry  costs  to  be  taxed  as  between 
solicitor  and  client,  it  does  not  mean  that  in  all  cases 
where  a  judgment  is  obtained  by  the  def<>ndant8  it 
shall  carry  costs,  but  it  merely  means  that  in  a  ciae  in 
which  costs  ought  to  be  given,  then  those  costs  ought  to 
be  costs  as  between  solicitor  and  client  It  in  no  way 
interferes  with  the  discretion  of  the  judge  for  good 
cause  to  deprive  the  successful  defendants  of  oosts. 
There  was  a  similar  provision  in  the  Public  Health 
Act,  1848,  and  also  in  section  264  of  the  Public  Health 
Act,  1875,  and  notwithstanding  the  imperative 
words  in  section  264  that  the  action  should  "  be  trie! 
in  the  county  or  place  where  the  cause  of  action 
occurred,  and  not  elsewhere,"  it  was  held  in  Ttchiti 
Bridge  Co,  v.  SmdhampUm  Local  Boird,  6  W.  B.  223. 
8  E.  &  B.  801n,  that  these  words  did  not  take 
away  the  discretion  of  the  court  to  chan^  the 
venue ;  and  it  whs  also  hnld  in  Averif  v.  Wood,  39 
W.  B.  577,  [1891]  3  Ch.  115,  that  **faU  oosts"  in  an 
Act  meant  merely  oosts  as  between  party  and  par^. 
This  Act  of  1893.  although  it  repeals  many  Acta,  does 
not  repeal  this  rule,  which  is  tiierefore  applicable  to 
this  cane.  la  Robinson  v.  Workington  Corporation, 
45  W.  B.  453.  [1897]  1  Q.  B.  619,  Gave,  J.,  deprived 
the  successful  defendants  of  their  costs,  but  the  point 
was  not  raised  or  argued  before  him  or  the  Court  of 
Appeal.  The  question  came  before  Stirling.  J.,  in 
Holfordr.  Acton  Urban  District  Council,  [1898]  2  Ch. 
240.  46  W.  B.  Dig.  169.  and  before  Burner,  J.,  in 
HarropY,  OsseU  Corporation,  46  W.  B.  391,  [1898] 
1  Ch.  525.  and  in  North  Metropolitan  Tramways  Oo.  v. 
London  County  Council,  46  W.  B.  554,  [1898]  2  Oh, 
145  ;  but  it  was  not  expressly  decided  in  those  cases. 
Bruce,  J.,  expressly  decided  the  point  in  Gree  ▼.  SC 
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Pancraa  Vestry,  [1899]  1  Q.  B.  693,  47  W.  £.  Dig. 
166,  where  he  held  that  the  discretion  of  the  jndge  to 
deprive  the  saocessful  defendants  of  oosts  was  entirely 
tskm  away  by  section  1  {b)  of  the  Act.  That  was  a 
decision  of  a  judge  sitting  at  nisi  priuSf  and  is  not 
binding  on  this  ooort. 

Lawaon  Walton,  Q,C.  («7.  W,  Cooper  with  him),  for 
the  defendants. — The  qaestion  is  expressly  decided 
in  favonr  of  the  defendants  by  the  judgment  of 
Brace,  J.,  in  Cree  v.  St,  Pancras  Vestry.  That 
is  the  decision  of  a  court  of  co-ordinate  juris- 
diction, and  is  binding  on  this  court.  That 
decision  is  express  on  the  point  that  the  dipcretionary 
power  which  the  judge  has  under  the  rule  is  expressly 
taken  away  by  section  1  (6).  This  Act  of  1893  came 
after  the  rule,  which  came  into  operation  in  1883, 
and  if  the  Legislature  had  intended  that  tiie  dis- 
cretionary power  of  the  judge  should  still  exist  then 
it  would  have  been  easy  to  have  inserted  words  in 
section  1  (b)  to  show  that  intention,  but  they  have  not 
done  so.  The  decision,  therefore,  in  Cree  v.  8t,  Pancraa 
Vettry  is  right.  There  is  a  second  point — namely,  that 
in  determining  whether  there  is  good  cause  or  not  the 
judge  is  confined  to  the  actual  litigation  and  cannot 
take  into  consideration  matters  which  were  antecedent 
to  the  litigation,  such  as  the  conduct  of  the  defen- 
dants in  this  case  in  the  criminal  prosecution. 

Lord  BussELL,  C.J. — The  qaestion  that  is  raised  in 
this  case  is  undoubtedly  one  of  general  importance,  as 
to  which  it  is  desirable  to  have  the  authoritative 
opinion  of  the  Court  of    Appeal.     There  are  two 
points  raised— first,  whether  in  the  circumstances  of 
tbii  case  there  was  in  fact  good  cause  to  justify  me 
in  exercising  the  power  to  deprive  the  defendants  of 
costs,  if  I  had  the  power  to  do  so ;  and  in  the  next 
place,   whether,  looking    at    the  character  of    this 
action,  and  the  public  authority  against  which  it  was 
brought,  I  have  in  fact  any  authority  or  discretion  in 
the  matter.     I  have,  therefore,  to  detJ  with  both  these 
points.    [His  lordship  stated  the  facts,  and  proceeded :] 
At  the  trial  before  me  the  plaintiff  was  bound  to 
establish  two    things— that   he  had  been  prosecuted 
maliciously,  and  without  reasonable  and  prolMtble  cause. 
I  came  to  the  conclusion  at  the  end  of  the  case  that 
neither  of  those  two  things  had  been  made  out,  and  I 
accordingly  ruled  that  the  plaintiff  had  made  out  no 
case  against  the  defendants,  and  I  gave  judgment  for 
the  defendants,  but  without  costs,  as  I  then  considered 
— assuming  I  bad  the  power  to  deprive  of  costs — that 
the  conduct  of  the  defendants  in  not  taking  some 
simple  steps,  such  as   removing   the   obstraction  or 
calJiog  in  a  policeman  to  do  so,  was  in  itself  good 
cause  for  depriving  the  defendants  of  costs.     That 
question  has  now  been  argued,  and  it  has  been  very 
properly  urged  for  the  defendants  that  althoagh  the 
conduct  of  the  defend  ants  may  have  been  unreasonable 
in  not  taking  the  simple  steps  I  have  sue^o^ested  to 
remove  the  obstruction  instead  of  praferrirg  an  indict- 
ment against  the  plaintiff,  yet  that  is  not  a  cause 
which  ought  to  operate  in  the  mind  of  a  jadge  in  con- 
sidering the  question  whether  there  is  good  cause  for 
depriving  of  costs.   It  seems  to  me  that  the  antecedent 
conduct  of  the  parties  does  properly  enter  into  the 
consideration  of  the  question  whether  there  was  good 
cause  or  not.    If  the  antecedent  conduct  of  the  party 
led  in  the  first  instance  to  the  prosecution  and  brought 
about  the  necessity  of  the  plaintiff  to  endeavour  to 
vindicate  himself  against  tins  charge,  and  if  it  was, 
in  fact,   snch  conduct  which  brought  the  litigation 
about,  then,  althoagh  it  was  not  in  fact  conduct  in 
the  litigatioD,  I  think  it  was  condoot  which  the  judge, 
having   to  dispose  of  the   question  of  costs,  might 
properly  take  into  consideration.    I  therefore  made 
the  order  that  the  defendants  should  be  deprived  of 


their  costs ;  but  I  agree  that  the  point  is  well  worthy 
of  consideration  whether  the  judge  is  to  be  confined 
to  considering  the  question  of  the  conduct  of  the 
defendant  in  the  actual  litigation,  and  whether  he  is 
precluded  from  extending  his  consideration  to  the 
antecedent  events  which  led  up  to  and  were  the 
occasion  of  that  litigation.  The  view  I  take  is  that 
he  is  not  so  precluded. 

Then  the  second  question,  which  was  the  one  mainly 
argued,  is — assuming  that  there  was  good  cause — had  I 
the  authority  to  deal  with  the  question  P  The  LegiB- 
lature  have  for  a  considerable  time  afforded  protection 
to  local  authorities,  and  they  have  done  so  because 
they  are  public  authorities  and  not  private  persons. 
That  protection  has  taken  various  forifis,  such 
a<i  limitation,  special  provisions  as  to  notice,  and 
as  to  costs;  and  the  main  question  in  this  case  is 
whether  the  special  provisions  as  to  costs  are  intended 
by  the  Legislature,  and  are  effective  for  the  purpose 
of  depriving  the  court  of  the  discretionary  power  as 
to  costs  which  in  other  cases  it  possesses.  To  begin 
with  the  power  of  the  court  to  deal  with  costs  as 
given  by  the  rules  of  court,  it  is  not  necessary  to 
go  back  farther  thanord.  65,  r.  1,  of  the  rales  of  1883, 
which  with  a  slight  variation  is  the  same  as  the  corre- 
sponding order  in  the  rules  of  1875.  The  provision 
in  ord.  65,  r.  1,  is  that,  *' Subject  to  the  provisions 
of  the  Acts  and  these  rules  the  coftts  of  and  incident  to 
all  proceedings  in  the  Supreme  Court  .  .  •  shall 
be  in  the  discretion  of  the  court  or  judge.'*  It  cannot 
be  doubted  that  these  words  apply  to  all  the  pro- 
ceedings in  the  Supreme  Court  and  to  proceedmgs 
against  all  classes  of  persons  or  bodies  in  the  Supreme 
Court.  But  there  is  a  limitation  upon  that:  "Pro- 
vided, also,  that  where  any  action,  cause,  matter,  or 
issue  is  tried  with  a  jury,  the  costs  shall  follow  the 
event,  unless  the  judge  by  whom  such  action,  cause, 
matter,  or  issue  is  tried,  or  the  court,  shall  for  good 
cause  otherwise  order."  That  is  a  rule  having  the  force 
of  a  statutory  enactment,  which  in  all  cases  g^ves  the 
court  discretion  over  the  costs,  but  with  a  stipulation 
that  in  the  case  of  a  trial  witlT  a  jury  the  costs  are  to 
follow  the  event  unless  the  judge  shall  for  good 
cause  otherwise  order.  Then  we  come  to  the  legisla- 
tion in  favour  of  public  authorities.  Previous  to  the 
PubUc  Health  Act,  1848,  there  were  provisions  in  the 
same  direction,  if  not  to  the  same  effect,  but  it  is 
enough  to  begin  with  the  Act  of  1848.  That  Act 
contained  a  provision  which  in  substance  is  repeated 
in  the  Public  HeaJth  Act,  1875.  As  there  is  no 
material  difference  between  these  two  I  refer  to  the 
Act  of  1875,  and  section  264  of  that  Act  contains  the 
provision  I  refer  to.  [His  lordship  read  the  section.] 
The  section  goes  on  to  enact  that :  *'  Every  such 
action  .  .  .  shall  be  tried  in  the  county  or  place 
where  the  cause  of  action  occurred  and  not  else- 
where." That  is  a  very  emphatic  provision.  It  says 
that  the  action  *'  shall  be  tried  " — not  that  the  venue 
shall  be  laid — but  that  it  shall  ba  tried  '*  in  the 
county  or  place  where  the  cause  of  action  occurred," 
and  then  it  adds  with  further  emphasis  *'  and  not 
elsewhere."  Then  the  section  goes  on — **  and  if  .  .  . 
the  jury  find  generally  for  the  defendant  .  .  •  then 
the  defendant  shall  be  entitled  to  full  costs  of  suit, 
and  have  judgment  accordiugly."  This  language  as 
to  costs  is  certainly  not  more  emphatic  than  the  clause 
as  to  where  the  action  shall  be  tried.  The  construction 
of  this  part  of  the  section  came  before  the  court  in 
hone  so  far  back  as  the  year  1858  in  the  Itch  in 
Bridge  Co,  v.  SoiUhampton  Local  Board,  and  the  court 
came  to  the  conclusion  that  those  words,  emphatic  as 
they  were,  did  not  take  away  the  discretion  of  the 
court  where  the  convenience  of  the  case  and  the  needs 
of  justice  required  the  discretion  of  the  court  to 
change  the  venue.  That  is  a  decision  ^hich  has  lasted 
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for  forty-one  yean,  and  which,  bo  far  as  I  know,  has 
never  been  questioned,  b«t  has  since  been  acted  upon. 
Those  words  are  not  the  words  we  have  now  to  deal 
with,  as  the  ezistiog  provision  is  contained  in  section  1 
of  the  Public  Authorities  Protection  Act,  1893.    The 
question  is,  Do  the  words  in  that  section  take  away 
the  discretion  of  the  court,  where  there  is  good  cause, 
to  deprive  the  successful  defendant  authority  of  their 
costs  P    The  language  is  not  more  emphatic,  perhaps 
not  so  emphatic,  as  the  language  in  the  Act  of  1875 
as  to  the  venue,  where  it  was  held  that  the  discretion 
was  not  taken  away.    It  is  qoite  right  that  where  the 
public  authority  succeeds  and  is  not  in  an^r  way  to 
olame   for   the   proceedings   in  the  litigation,  the 
authority  should   be  indemnified  by  getting   costs 
as   betwfen   solicitor   and   client   and   not   merely 
as  between  party   and   party.     But  if  the  public 
authority   has   broaght  the   litigation   upon   itself 
by  its  unreasonable  course   of  conduct,  why,  any 
more   than   in   the   case   of   a  private   individual, 
should   the  discretion  of   the   court   not  be  exer- 
cisable in  regard  to  that  public  authority.    I  fail 
to  see  any  reason  in  principle  why  the  Legislature 
should  have  had  any  such  idea  in  its  mind,  and  I  do 
not  know  that  there  is  any  reason  of  pubUo  policy 
or  good  sense  which  suggests  any  difiFerence.    Then 
how  does  authority  deSi  with  tibds  matter?    While 
tiiere  are  expretisions  unquestionably,  in  some  of  the 
cases  dted,  which  would  seem  to  indicate  that — ^in  the 
mind    of  Bruce,  J.,  particularly — there   was  some 
fetter  upon  the  discretion  of  the  court,  there  is  no 
decision  in  the  cases  dted  before  me,  with  one  excep- 
tion, which  is  to  the  effect  that  the  discretion  of  the 
court  has  been  taken  away  if  good  cause  exists  for 
exercising  ttie  discretion.    The  one  case  which  is  an 
authority,  and  a  dear  and  distinct  authority  for  the 
defendauts,  is  the  decision  of  Bruce,  J.,  in  Oree  v.  St, 
PancTM  Vtatry.    Perhaps  a  stronger  case  of  the  un- 
reasonableness of  this  legislation,  if  the  view  of  that 
legislation  put  forward  for  the  defendants  is  correct, 
could  not  be  cited  than  theiacts  of  that  case,  and  the 
fact  that  Bruce,  J.,  having  formed  the  opinion  that 
the  discretion  of  the  court  was  taken  away,  came  to 
the  decision  much  against  his  will  that  he  was  obliged 
to  give  the  defendants  their  costs.    Am  I  boond  by 
that  decision?     I  have  unfeigned  respect  for  the 
opinion  of  Bruce,  J.,  and  if  that  were  a  judgment 
of   long   standing    and    aoqaiesced    in,    I    should 
feel   that   I    ought  to   conform   to   it;    but  it  is 
neither   one  nor  the  other,    and,    moreover,  I   do 
not  find  from  the  report  of  the  case  that  this  question 
was  argued  before  him  at  all.    I  therefore  do  not  feel 
bound  to  conform  to  that  dedsion.    I  think  it  is  not 
straining  the  language  of  the  statute  to  say  that  it 
means  no  more  than  this,  that  wherever  in  such  an 
action  a  judgment  is  obtained  by  the  defendants,  in 
such  cases  as  they  are  entitled  to  costs  those  costs 
should  be  taxed  as  between  solidtor  and  dient^that 
is  to  say,  that  it  leaves  untouched  the  discretion  of  the 
judge  m  order  to  enable  him  in  such  oases  as  that 
before  Bruce,  J.,  to  deal  with  the  question  of  costs. 
I  wish  to  guard  mysdf  against  one  possible  sugg^- 
tion.    I  am  not  by  any  means  clear  that  even  where 
the  defendants  set  their  costs,  and  the  judge  dedgned 
that  they  should  get  thdr  costs,  it  would  not  be 
equally  in  the  discretion  of  the  judge  to  say  that  the 
soile  might  not  be  as  between  solidtor  and  dient.    I 
am  not  at  all  sure  that  the  discretion  does  not  over- 
ride both  the  question  of  thdr  getting  costs  and  the 
question  what  those  costs  should  be,  but  it  is  not 
necessary  to  discuss  or  dedde  that  point.    I  therefore 
think  that  I  have  jurisdiction  to  deprive  the  defen- 
dants of  their  costs  for  good  cause,  and  that  there  was 
good  cause  in  this  case,  aud  I  give  judgment  for  the 
defendants,  but  without  costs. 


Judgment  for  defend  anU  withoui  ooeU. 

Solidtor  for  the  plaintiff,  Guilford  E,  Lewis. 

SoUcitors  for  the  defendants,  Stevens,  Swt,  &  V.ark^t 
for  Serjeant  A  Son^  Bamsey. 


Nov.  21. 


IN   BANKRUPTCY. 

Q.  B.  Div.  \ 

(Wright  and  Channell,  JJ.)  \ 

In  re  Wiltshire. 
Ex  parts  Eynon.  (a.) 

Bill  of  sale — Tr%ie  staiement  of  coneideraUon-^Mimey 
"  now  paid  ''—Promissory  note  not  yet  due — BilU  of 
Sale  Ad,  1878  (41  &  42  Vict.  c.  31),  s.  8. 

A  hill  of  sale  stated  the  consideration  therefor  to  he  a 
sum  of  mon^  "  now  paid  "  by  the  grantee  to  the  grantor. 
Of  the  money  paid  hv  the  grantee  to  the  grantor  a  part 
was,  in  pursuance  of  a  previous  agreement  between  tkem^ 
applied  by  the  grantor  to  the.  retirement  of  a  promissory 
note  then  atrrent  upon  which  t?ie  grantor  and  grantee 
were  jointly  and  severally  liable  to  a  third  party. 

Held,  that  as  the  liabUiiy,  to  the  satisfaction  of  which 
the  money  foas  agreed  to  be  applied,  wtu  a  liability  to  a 
third  person  and  not  to  the  grantee,  the  fati  thtt  the 
liability  was  net  a  debt  already  due  did  not  render  H 
obligatory  to  set  out  in  the  bill  of  sale  the  agreement  as  to 
the  application  of  the  money,  aiul  that  the  consideration 
of  the  bill  was  not  untruly  slated. 

Appeal  from  the  county  court  of  Glamorganshire. 

On  the  18th  of  September,  1897,  the  appellant 
Eynon  signed  as  surety  a  joint  and  several  promissory 
note  with  the  debtor  Wiltshire  in  favour  of  Lloyd's 
Bank  for  £100  payable  three  months  after  date.  This 
note,  not  b«ing  met  at  maturity,  was  renewed  for  a 
further  three  months  from  the  22Dd  of  December, 
1897.  In  February,  1898,  the  debtor  borrowed  £100 
from  Eynon,  and  in  March  of  the  same  year  applied  to 
him  for  a  further  loan  of  £200.  Eynon  granted  this 
further  loan  upon  the  debtor  agrt^ing  to  devote  £100 
to  retiring  the  promissory  note  above  mentioaed, 
and  to  give  a  bill  of  sale  to  secure  the  whole  of  the 
sums  advanced.  The  consideration  for  the  bill  of  sale 
was  stated  therein  as  *<  £300  now  pdd.** 

The  debtor  became  bankrupt  in  April,  1898,  and  the 
trustee  in  the  bankruptcy  moved  in  the  county  ooort 
of  Glainoiiganshire  for  an  order  dedarin^  t*ie  btU  of 
sale  void  upon  the  ground  that  the  consideration  for 
the  same  was  not  truly  stated. 

The  county  court  judge  hdd,  upon  the  authority  of 
Richardson  v.  HarHs,  37  W.  B.  426,  22  Q.  B.  D.  268, 
that  the  consideration  wa9  jiot  truly  stited,  and 
declared  the  bill  of  sale  void. 

Eynon  appealed. 

H,  Beed,  Q,C„  aud  Bailhache,  for  the  appellants — 
The  case  of  Jtichardson  v.  Harris  is  clearly  distinguisifa- 
able ;  there  the  aoc«'ptaoces  paid  off  were  held  by  the 
grantee  himsdf,  but  in  this  case  the  promissory  nota 
was  in  favour  of  a  third  party.  A  uolUteral  agroo 
n^ent  as  to  the  application  of  the  money  lent  does  not 
form  any  part  of  the  consideration  for  the  bill  of  sale, 
and  there  is  no  need  to  set  it  forth :  Ex  parte  National 
Mercantile  Bank,  In  re  Haynes,  28  W.  B.  848,  Id 
Cb.  D.  42 ;  In  re  Davies,  Ex  parte  Equitable  Inveti- 
metit  Co.,  4  Mans.  358,  46  W.  B.  Dig.  18 ;  Ex  parU 
ChaUinor,  In  re  Rogers,  29  W.  B.  205,  16  Ch.  D.  260. 

Muir  Mcukemie  and  Ivor  Bo  wen,  for  the  respnod«nt. 
— ^The  condileration  for  the  granting  of  the  bill  of 

(a.)  Beported  by  P.  M.  Fbakgkb,  Esq.,  Banister* 
at-Law. 
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COTJBT  OF  AfFBAL. 

sale  was  not  trnly  stated  therein.  It  should  be 
stated  in  such  terms  that  anyone  who  searched  at  the 
office  where  bills  of  sale  are  filed  would  be  able  to 
ascertain  the  amount  jpaid  to  the  grantor :  Richardson 
T.  Harris,  Farther,  in  this  case  the  promissory  note 
in  favour  of  Lloyd's  Bank  was  not  due  at  the  date  of 
the  execution  of  the  bOl  of  sale,  and  its  retirement 
was  part  of  the  consideration  for  the  bUl  of  sale  and 
should  have  been  stated.  Only  £100  was  received 
by  the  debtor ;  the  other  cheque  for  £100  was  payable 
to  the  order  of  Lloyd's  Bank,  and  that  cannot  be 
recrarded  as  payment  to  the  debtor  at  all. 

They  referred  to  Mayer  v.  Mindlewitch,  59  L.  T. 
Bep.  40O,  37  W.  B.  Dig.  24 ;  Darlow  v.  Bland,  45 
W.  B.  177,  [1897]  1  Q.  B.  125. 

WsiGHT,  J.— I  think  the  learned  county  court 
judge  mistook  the  effect  of  Richardson  v.  Harris.  In 
my  opinion  it  does  not  govern  this  case.  There  the 
liability  on  the  bills  of  exchange  was  a  liability  to  the 
grantee  himself,  and  as  the  bills  were  current  and  the 
money  was  not  then  due,  the  retention  by  the  grantee 
of  the  amount  of  the  bills  could  not  be  treated  as  a 
payment  to  the  grantor.  Here  the  liability  on  the 
note  was  to  a  thira  person — ^namely,  the  bank ;  and  if 
tiie  money  was  in  fact  paid  to  the  grantee  to  discharge 
the  liability,  it  is  immaterial  whether  that  liabiliby  was 
a  debt  due  or  only  one  accruing.  As  to  the  point 
that  the  cheque  drawn  in  favour  of  Lloyd's  Bank  was 
not  a  payment  to  the  debtor  at  all,  it  is  a  sufficient 
answer  wat,  as  the  debtor  had  an  account  at  that 
bank  both  the  cheques  ought  to  be  treated  as  paid  to 
him.  11  he  had  not  had  an  account  then  I  might 
have  felt  compelled  to  decide  otherwise. 

ChahkbIiL,  J. — ^I  agree.  I  think  that  the  case  upon 
which  tiie  learned  county  court  judge  acted  does  not 
apply.  The  facts  are  that  Eynon  at  the  date  of  the 
iSl  of  sale  lent  the  debtor  a  further  sum  of  £200 
upon  the  condition  that  £100  of  that  sum  should  be 
applied  in  a  particular  way.  But  the  agreement  as  to 
the  application  does  not  adOEect  the  loan.  It  ia  no  part 
of  the  consideration.  The  effect  of  the  cases  seems  to 
be  this :  that  if,  by  the  agreement,  the  money  is  to 
be  applied  in  paying  someone  else,  it  does  not  matter 
wheuier  the  debt  is  due  at  the  date  of  the  bill  of  sale 
or  not ;  but  if  it  is  to  be  retained  by  the  grantee,  then 
in  order  to  justify  the  description  of  the  consideration 
as  money  now  paid,  the  debt  must  be  already  due.  If 
the  agreement  had  been  that  Eynon  should  pay  the 
bank,  then  I  think  that  the  consideration  would  not 
have  been  truly  stated. 

Appeal  allowed. 

Solioitors  for  the  appellant.  Bell,  Brodrick,  <k  Gray, 
for  Linton  A  Kenshole,  Aberdare. 

Solicitor  for  the  respondent,  Solicitor  to  the  Board  of 
Trade, 


Dec.  2,  16. 


ttmtt  of  SypeaL 

Appeal.  \ 

(A.  L.  Smith,  Collins,  and  [ 
Yaughan  Williams,  L.JJ.] ) 

Hensby  v.  White. 
Lloyd  v,  Sugg  &  Ck).  (Limitkd). 

WALKBB  V,  LiLLBBHALL  Co.   (LDCITED).  (a.) 

McLSter  arid  servant — Employers*  liability — ''Accident** 
to  workman — Workmen* s  Compensation  Act,  1897  (60 
dk  61  Vict'  c.  37),  s,  1,  sub-section  1. 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at^Law. 


**  Accide7it  **  in  section  1,  subsection  I ,  of  the  Work' 
men*s  Compensation  Act,  1897,  implies  something 
fortuitous  and  unexpected. 

The  definition  of  **  accident**  by  Lord  Halsbury  in 
Hamilton  v.  Fandorf,  36  W,  R,  369,  at  p,  370,  12  App, 
Gas,  518,  at  p,  524,  adopted, 

Hensey  v.  White. 

Appeal  from  the  decision  of  the  Bedford  County 
Cour!;  judge  in  proceedings  to  assess  compensation 
under  the  Workmen's  Compensation  Act,  1897. 

The  appellant  was  the  widow  of  Charles  Hensey, 
who  was  at  the  time  of  his  death  in  the  respondent's 
employment.  It  appeared  that  the  respondent's 
workmen  had  to  begin  their  work  in  the  morning  by 
starting  a  gas  engine.  Upon  the  first  working  day 
after  the  Christmas  holidays,  1898,  Hensey  and  three 
other  men  proceeded  to  light  the  gas  in  the  engine, 
and  in  order  to  start  it  it  was  necessary  to  turn  a 
large  wheel.  Hensey  tried  to  hoist  the  wheel,  while 
the  three  other  men  tried  to  pull  it  down  on  the  other 
side.  Owing  to  the  lapse  of  time  since  the  engine 
had  been  last  used  air  had  got  into  it,  and  caused  a 
difficulty  in  starting  the  wheel.  The  men  made  one 
unsuccessful  attempt  to  move  it,  and  upon  the  second 
attempt  they  succeeded  in  doing  so,  when  Hensey 
suddenly  put  his  hand  to  his  stomaioh  and  left  the 
place  where  the  engine  was.  He  was  found  imme- 
diately afterwards  vomiting  blood,  and  he  died.  The 
deceased  man  had  been  employed  on  the  work  for 
several  years.  According  to  the  medical  evidence 
death  was  caused  by  rupture  of  the  small  blood- 
vessels of  the  stomach  and  intestines.  A  post-mortem 
examination  was  made,  and  the  medical  evidence 
showed  that  the  deceased  man  had  been 
suffering  from  chronic  indigestion,  which  had 
weakened  the  blood-vessels  of  the  stomach  and  intes- 
tines, and  that  there  were  symptoms  of  congestion 
and  inflammation.  The  only  question  in  the  case 
was  whether  the  death  was  caused  by  an  accident. 
Medical  evidence  was  given  on  both  sides  as  to  .the 
cause  of  death.  The  county  court  judge  held  that  to 
make  it  an  accident  there  must  be  something  beyond 
the  mere  fact  of  a  disease  suddenly  taking  a  fatal 
turn ;  for  instance,  some  break  in  the  machinery, 
tome  fall  of  the  workman,  or  something  else  out  of 
the  ordinary  and  normal  course  of  the  workman's 
employment.  It  was  not  enough  that  ordinary  hard 
work,  carried  on  by  the  workman  in  the  manner 
intended,  had,  as  he  worked,  suddenly  caused  his 
disease  to  take  a  fatal  form.  He  found  as  a  fact  that 
the  death  was  caused  by  exudation  of  blood  from  the 
stomach,  the  result  of  congestion  and  chronic  inflam- 
mation of  the  internal  coat  of  the  stonuudi  caused  or 
accompanied  by  congestion  of  the  numerous  small 
blood-vessels  there.  He  accordingly  made  an  awiurd 
in  favour  of  the  respondent. 

Dec.  2. — Montaaue  Shearman,  for  the  appellant. — 
The  actual  immediate  cause  which  produces  the  effect 
is  the  only  cause  the  law  will  look  to.  The  predis- 
posing cause  cannot  be  looked  at.  The  county  court 
judge  did  not  distinguish  between  the  two.  The 
actual  immediate  cause  of  death  was  the  strain ;  the 
predisposing  cause  was  the  disease  of  the  stomadh. 
The  county  court  judge  had  in  effect  only  found  that 
without  the  disease  the  strain  would  not  have  caused 
death.  That  was  not  enough.  The  strain  was  the 
proximate  cause  of  death,  and  therefore  the  death  was 
caused  by  an  accident. 

He  referred  to  Winspear  v.  Accident  Insurance  Co., 
29  W.  B.  116,  6  Q.  B.  D.  42;  Laivrence  v.  Accident 
Insurance  Co,,  29  W.  B,  802,  7  Q.  B.  D.  216; 
HanUyn  v.  Crovm  Accident  Insurance  Co.,  41  W.  B. 
.531,  [1893]  1  Q.  B.  750;  Pugh  v.  London,  Brighton, 
and  South  Coast  Railway  Co,,  44  W.  B.  627,  [1896]  2 
Q.  B.  248. 
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CoiTBT  OF  Appeal. 


Hensey  v.  White. 


OouBT  OF  Appeal. 


E.  Morterit  for  the  respondent,  was  not  called  apon. 

A.  L.  Smith,  L.J. — The  sole  question  we  have  to 
consider  is  whether  upon  the  findings  of  the  conuty 
court  judge  the  death  of  the  workman  was  caused  by 
accident.  The  man  was  at  his  ordinary  work,  his 
duty  bdng  to  assist  in  starting  the  gas  eogine,  and 
this  was  done  by  setting  the  wheel  in  motion.  The 
engine  not  having  been  used  during  the  Christmas 
holidays,  the  wheel  had  become  stiff,  and  there  was 
some  difficulty  in  setting  it  in  motion.  The  deceased 
man  was  attempting  to  hoist  the  wheel,  when  he 
suddenly  put  his  hand  to  his  stomach  and  inmiediately 
afterwards  he  died.  The  post-mortem  examination 
showed  tibiat  his  stomach  was  not  in  a  sound  condition. 
Medical  evidence  was  given  on  both  sides  as  to  the 
man's  condition,  and  the  county  court  judge  upon  the 
evidence  found  that  the  death  was  caused  by  the 
disease,  owing  to  the  bursting  of  the  blood  vessels  in 
the  stomach,  the  result  of  the  man's  ordinary  work, 
though  on  this  occasion  the  work  was  a  little  more 
arduous  than  usual.  The  judge  came  to  the  con- 
clusion that  the  man  died  from  the  disease  and  not 
from  an  accident.  We  cannot  disturb  that  finding 
of  fact.  Cases  on  accident  policies  have  been  cited  to 
us.  We  do  not  in  any  way  infringe  upon  any  of 
those  decisions,  the  judge  here  having  found  that 
disease  and  not  accident  was  the  cause  of  death.  The 
appeal  must  be  dismissed. 

CoLLiNB,  Ii.J. — ^I  am  of  the  same  opinion.  It  is 
clear  upon  the  findings  of  the  county  court  judge 
that  the  element  of  accident  is  entirely  wanting.  The 
injury  arose  in  the  ordinary  course  of  the  deceased 
man's  work,  though  there  may  have  been  more 
exertion  than  usual  used  by  him  in  that  work  on  the 
occasion  in  question.  In  HamiUon  v.  Pandorf,  36 
W.  R  369,  at  p.  370,  12  App.  Cas.  518,  at  p.  524, 
Lord  Halsbury  said :  "  I  think  the  idea  of  something 
fortuitous  and  unexpected  is  involved  in  both  words, 
'  peril '  or  '  accident.' "  That  element  is  wanting  in 
the  present  case.  In  the  cases  which  have  been  dtod  a 
fortuitous  and  unexpected  element  existed  which  was 
the  proximate  and  utimate  cause  of  death. 

YAvaHAN  WiLLiAMB,  L.  J.,  concurred. 

Appeal  dismissecL 

Lloyd  v.  Suqg  &  Co.  (Limited). 

Appeal  from  the  decision  of  the  Westminster  County 
Court  judge  in  proceedings  to  assess  compensation 
under  the  Workmen's  Compensation  Act,  1897. 

The  respondent,  G^eorge  Uoyd,  was  a  smith  in  the 
employment  of  the  appellanti  at  their  engineering 
works  at  Westminster.  The  respondent  was  at  the 
time  of  the  accident  holding  a  flatter  on  an  anvil  for 
another  workman,  called  a  hammerer,  to  strike  the 
flat  end  of  the  flatter,  when  the  hammerer  by 
accident  struck  ^e  rod  or  round  part  of  the  flatt^ 
and  jarred  the  respondent's  hand.  In  consequence 
the  hand  became  swollen,  and  gout  in  the  hand 
was  brought  on.  The  doctor  who  attended  the 
respondent,  and  who  was  called  as  a  witness  by  the 
appellants,  said  that  he  had  attended  the  respondent 
previously  to  the  accident  for  gout  in  the  hand  and 
dbow,  that  the  respondent  had  gouty  diathesis,  and 
that  he  thought  tne  swollen  hand  was  caused  by 
gout  brought  on  by  the  jar.  The  doctor's  certificate 
stated  that  the  respondent  was  suffering  from  a  weak 
hand  caused  partially  by  the  injury.  At  the  end  of 
his  notes  of  the  evidence  the  county  court  judge 
reported  that  he  awarded  the  respondent  15s.  a 
week,  stating  that  the  respondent  came  within  the 
Act 

Deo.  2.— £!peficer  Bawett  for  the  appellants. 

Duckworth,  for  the  respondent,  was  not  called  upon. 


A.  L.  SiOTH,  L.J. — As  these  appeals  can  only  he 
brought  upon  some  question  of  law,  I  desire  to  ssj 
that  it  would  be  a  great  convenience  to  this  court  if 
county  court  judges  would  certify  as  particularly  si 
they  can  what  are  their  findings  of  fact  in  each  esse. 
In  the  present  case  the  judge  has  only  reported  at  the 
end  of  nis  notes  that  he  awarded  the  respondent  15s. 
a  week,  and  we  have  been  told  that  the  judge  ssid 
that  the  respondent  came  within  the  Act.  The  point 
now  taken  is  that  there  is  no  evidence  that  the  injury 
to  the  respondent  was  occasioned  solely  by  ^e 
accident.  It  seems,  also,  to  have  been  argued  before 
the  county  court  judge  that  there  was  no  aoddent 
That  point  seems  to  me  to  be  a  bad  one.  It  was  the 
respondent's  duty  to  hold  the  fiatter  on  the  anvil  for 
another  man,  called  a  hammerer,  to  strike  the  flat  end 
of  it,  but  the  hammerer  struck  the  rod  or  round  part 
of  the  flatter,  and  thereby  jarred  the  respondent's 
hand.  That  mis-hit  was  an  accident,  and  if  it  had 
broken  the  respondent's  hand  or  arm  the  case  would 
have  been  admittedly  within  the  Act  That  point 
was  not  argued  here,  but  it  was  argued  that  the 
injury  to  the  hand  was  caused  by  gout  and  not  by  the 
accident.  The  doctor's  certiflcate,  however,  stated 
that  the  respondent  was  suffering  from  a  weak  hand 
caused  partially  by  the  injury.  Anyone  may  have  a 
weak  hand.  Is  it  to  be  said  that  only  workmen  with 
strong  hands  come  within  the  ActP  No  such 
proposition  is  tenable.  The  injury  to  the  hand  was 
caused  bv  an  accident.  The  appeal  must  therefore  be 
dismissed. 

Colunb,  L.J. — I  am  of  the  same  opinion.  The 
case  seems  to  me  to  be  a  perfectly  clear  one.  The  jsr 
to  the  hand  was  occasioned  by  the  hammerer  hittmg 
the  rod  of  the  flitter  instead  of  the  flat  end.  'Dm 
essential  element  of  an  accident  causing  injur  exists. 
We  must  assume  that  the  county  court  judge  round  all 
the  facts  necessary  to  support  hu  decision  in  favour  of 
the  workman.  It  is  argued  that  the  inj  ury  supervening 
upon  the  jar  would  not  have  been  nearly  so  great  if  it 
had  not  been  for  the  gout.  To  my  mind  th^  is  quits 
immaterial  There  is  the  accident  and  the  consequent 
injury.  The  extent  of  the  injury  must  always  depend 
upon  the  constitution  or  condition  of  the  injured  per> 
son  at  the  time  of  the  accident.  The  principle  which 
is  aXwBjt  followed  in  cases  where  compensation  for 
personal  injuries  caused  by  negligence  has  to  he 
assessed,  so  far  as  regards  the  causes  which  contribufcs 
to  the  disability,  apjSies  to  cases  under  the  Workmen'i 
Compensation  Act,  1897.  Take  the  case  of  a  delicate 
lady  receivin|^  a  shock  in  a  railway  accident.  The 
injury  to  her  is  much  greater  than  in  the  case  of  a 
lady  in  perfect  health.  In  each  case  the  court  has  to 
deal  witii  the  then  existing  condition  of  the  injaitd 
person,  and  has  to  award  compensation  for  tiie  ultimate 
result. 

Vauohak  Williams,  L.J.— I  agree. 

Appeal  dismuBed* 

Walkbb  v.  TjTT.T.ieaTTAT.T.  Co.  (Limited). 

Appeal  from  the  decision  of  the  Bow  County  Oovt 
judge  in  proceedings  to  assess  compensation  imdsr 
the  Workmen's  Compensation  Act,  1897. 

The  appellant  was  an  engine-fitter  in  the  empkrf- 
ment  of  the  respondents,  who  were  engineers  aai 
ironfounders.  The  appellant  on  the  17th  of  ApdL 
1899,  was  engaged  in  fixing  some  machinery.  He 
was  working  at  steampipe  joints,  it  being  the  duty  ef 
a  labourer  to  put  red  lead  on  the  joints,  the  appnjlitf 
having  then  to  screw  the  pipes  into  positioiL.  Be 
appellant  had  in  the  previona  week  bJistsrsd  ossa  ^ 
the  fingers  of  his  rignt  hand  while  chipping  alsd 
plates  for  a  large  engine  at  the  same  works.  Om 
the  day  of  the  aoddent  the  appellaat  showed  Hm 
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blister  to  the  foreman,  and  said  that  he  though 
it  was  hardly  fit  for  him  to  do  the  job.  The  foreman 
replied  that  he  mnst  do  it,  as  the  engine  had  to  work 
that  afternoon.  The  appellant  aooordingly  did  the 
work.  The  next  night  the  finger  became  inflamed 
from  the  red  lead  and  oil. 

The  oonnty  conrt  judge  said  that  the  appellant  had 
reoeiYed  a  serious  injury  whilst  worlong  in  the 
respondents'  employment  in  the  ordinary  way  with 
the  nsnal  matcnals  and  appliances,  and  that  there 
was  no  accident  within  the  meaning  of  the  Act  of 
1897.  He  accordingly  made  an  a?nird  in  faTonr  of  the 
respondents. 

Deo.  16. — Bassett  Hopkins,  for  the  appellant. 

T.  W,  ChiUy,  for  the  respondents,  was  not  called 
upon. 

A.  L.  Smith,  L.J.,  said  that  to  bring  it  within  the 
Act  there  mnst  be,  by  aection  1,  sub-section  1,  personal 
injury  bv  accident  arising  out  of  and  in  the  course  of 
the  workman's  employment.  The  sole  question  is 
whether  there  has  been  an  accident.  The  personal 
injury  is  beyond  all  qusstion.  The  appellant's 
finger  had  been  blistered,  and  upon  the  occasion  in 
question  hisfinger  came  in  contact  with  red  lead  and  oil 
while  he  was  working  in  the  ordinary  way  and  with 
the  usual  materials,  and  was  serioudy  injured. 
There  are  two  oases,  decided  a  fortnight  ago,  in 
which  a  similar  question  arose.  In  Heneey  ▼. 
WhiUf  anief  p.  257,  me  workman  was  suffering  from 
oongestion  and  chronic  inflammation  of  the  stomach, 
which  caused  the  blood-vessels  to  become  congested,' 
and  the  man  died  throush  the  bursting  of  ^e  blood- 
▼essels  while  at  his  orainary  work,  though  at  the 
time  of  his  death  the  work  was  more  arduous  than 
nsnal.  The  county  court  judge  found  as  a  fact  that 
the  man  died  of  inherent  weakness  of  the  blood- 
▼essels  and  not  from  an  accident,  and  this  court 
dismissed  the  appeal.  Oollins,  L.J.,  in  that  case 
said  that  **  it  was  clear  on  the  findings  of 
the  county  court  judge  that  the  dement  of  acci- 
dent was  entirely  wanting.  The  injury  arose  in 
the  ordinary  course  of  the  deceased  man's  work, 
thonffh  there  might  haTC  been  a  little  more  exertion 
used  oy  him  in  timt  work  on  the  occasion  in  question 
than  was  usual.  In  EamUton  v.  Fandor/t  12  App. 
Gas.  518,  at  p.  524,  Lord  Halsbury  said  that  he 
thought  that  the  idea  of  something  fortuitous  and 
unexpected  was  involyed  in  the  word  <  accident.' 
That  dement  was  wanting  in  the  present  case,  tn 
the  cases  which  had  been  cited  a  fortuitous  and  un- 
expected element  existed  which  was  the  proximate 
and  ultimate  cause  of  death."  I  entirely  adopt  that 
proposition.  The  other  case  is  Lloyd  v.  Sugg  ib  Co., 
ante,  p.  258,  where  the  workman  was  holding  a 
flatter  on  an  anyil  for  another  man  to  hammer. 
The  duty  of  the  latter  man  was  to  hit  the  flat 
end  of  the  flatter,  but  he  struck  the  rod  or  round 
part  and  jarred  the  other  workman's  hand.  That  was 
an  injury  caused  by  a  mis-hit,  it  was  entirely  fortuitous, 
and  was  therefore  an  accidmit.  In  the  present  case 
there  was  no  aoddent. 

CoLLUXB,  L.  J.,  agreed. 

Yauohan  Williams,  L.J.— I  am  of  the  same 
opinion.  I  do  not  at  all  mean  to  dedde  that  if  such 
a  point  as  I  am  going  to  suggest  had  been  made  at 
tJie  trial  there  might  not  have  been  an  accident 
within  the  meaning  of  the  rule  stated  by  my  brother 
Collins.  The  appellant  had  got  his  hand  in  such  a 
state  that  it  was  advisable  to  avoid  bringing  it  in 
contact  with  the  poisonous  lead.  If  he  had  -Sought 
that  he  could  do  his  ordinary  work,  and  at  the  same 
time  avoid  bringing  his  hand  in  contact  with  the 
poison,  and  yet  from  want  of  care  he  brought  his 


hand  in  contact  with  it  and  injury  ensued  therefrom, 
I  do  not  say  that  that  would  not  have  be-in  an 
accident.  The  point,  however,  was  not  taken,  and 
does  not  now  arise. 

Appeal  dismiMed, 

Solicitors,  PurJcia  cfc  Co.,  for  Piper  <fc  Piper,  Bedford, 
for  the  appellant,  and  Halliday  A  SHtMon^  for  the 
respondent,  in  the  first  case ;  Wynne  Baxter  ^  KeehU, 
for  the  appellant,  and  A,  Slater,  for  the  respondent, 
in  the  second  case ;  Edward  Clarke,  for  the  appellant, 
and  Hargreave  A  ffeaton,  for  the  respondents,  in  the 
third  case. 


Va 


From  Q.  B.  Div.         ) 
;A.  L.  Smith,  Oollins,  and  |    Nov.  16,  24;  Dec.  11. 
aughan  Williams,  L.JJ.)  j 

Mebbey  Docks  and  Ha&boub  Boaad  v.   Assess- 
ment GOMMITTEB  OF  BiRKENHBAD  UNION,    (a.) 

Poor  law — BaJting — Lairagea  -ProJU-eaming  capacity 
— Evidence  of  receipts  and  expenditure — StructunU 
value — Ordinary  md?iod  of  ascertaining  rental  value 
unavailable — Principle  of  assessment. 

The  appellants  were  the  ounwrs  and  occupiers  of 
certain  tairages,  consisting  of  lands  and  buildings 
situated  on  the  side  of  the  River  Mersey,  These  here- 
ditaments  were  assessed  to  the  poor  rate.  In  ascertaining 
the  rental  value  of  these  premises  for  the  purpose  of 
assessing  the  raie  it  was  not  possible  to  compare  them 
with  other  similar  hereditaments,  as  no  other  lairages 
existed  in  the  neighbourhood ;  nor  by  merely  considering 
the  structural  value  of  the  buildings  and  the  value  of  the 
land  on  which  they  stood  was  it  possible  to  ascertain  the 
rent  a  hypothetical  tenant  from  year  to  year  would  give. 
The  proftt-eaming  capacity  of  the  hereditaments,  together 
with  the  structured  value,  were  therefore  taken  into  con- 
sideration,  and  evidence  of  the  receipts  and  expenditure 
of  the  appellants  in  the  conduct  of  the  business  of  the 
lairages  was  admitted, 

Hdd,  that  such  evidence  was  admissible,  and  that  the 
proper  principle  of  assessment  had  been  adopted. 

This  was  an  appeal  b^  the  Mersey  Docks  and 
Harbour  Board  from  the  judgment  of  the  Divisional 
Ck>urt  (Lawrance  and  Ghannell,  JJ.)  on  a  case  stated  by 
the  quarter  sessions  at  Birkenhead. 

The  case  is  as  follows : 

1.  Upon  an  appeal  by  the  above-named  appellants 
against  a  certain  rate  and  assessments  made  for  the 
relief  of  the  poor  of  the  township  of  Birkenhead,  in 
the  county  of  Chester,  on  the  16th  of  May,  1896, 
which  said  appeal  came  on  for  hearing  at  the  general 
quarter  sessions  of  the  peace  in  and  for  the  borough 
of  Birkenhead  on  the  5th  and  6th  of  January,  1898, 
and  the  25th  of  March,  1898,  when  upon  hearing 
counsel  for  both  parties  the  court  allowed  the  said 
appeal  by  ordering  the  said  assessments  appealed 
against  to  be  reduced  by  reducing  the  rateable  values 
stated  therein  from  £17,400  and  £4,251  to  £12,622 
and  £3,414  respectively,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  of  her  Majesty's  High  Court 
of  Justice  upon  the  following  case. 

2.  The  appellants  are  a  corporation  incorporated 
and  regulated  under  various  Acts  of  Parliament,  under 
which  they  hold  and  manage  docks  and  other  property 
on  both  sides  of  the  Biver  Mersey.  The  Acts  relevant 
to  this  appeal  are  the  Mersey  Docks  and  Harbour  Act, 
1857,  the  Mersey  Dock  Acts  Consolidation  Act,  1858, 
and  the  Mersey  Docks  Harbour  (Works)  Act,  1858, 
which  are  taken  as  part  of  this  case. 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister. 
at-Law. 
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3.  The  appeUants  are  the  owners  and  occapiers  of 
certain  lairages  situate  on  the  Birkenhead  aide  of  the 
Biyer  Meraey,  a  portion  of  which  lairages  is  known  as 
the  Woodside  lairages,  and  is  entirely  within  the 
township  of  Birkenhead,  and  the  other  portion  of  such 
lairages  is  known  as  ,the  Wallasey  lairages,  and  only 
a  part  thereof  is  within  the  township  of  Birken- 
head. 

4.  On  the  16th  of  May,  1896,  a  rate  of  Is.  4d.  in  the 
£  for  the  relief  of  the  poor  in  the  town  of  Birkenhead 
was  duly  made  and  allowed,  and  in  the  part  of  the 
rate  relating  to  the  lairages  of  the  appellants  in  the 
Birkenhead  township  the  appellants  are  named  as 
owners  and  occupiers  thereof,  and  the  property  is 
rated  separately  as  follows:  (1)  Woodside  lairages, 
£19,333  gross,  and  £17,400  rateable  value ;  (2)  quay 
space,  roadway  for  cattle,  &c.,  from  landing  sUges 
to  township  boundary  and  sheds  connected  with 
Wallasey  lairages,  £5,223  gross,  and  £4,700  rateable 
value. 

5.  The  appellants  gave  notice  of  objection  to  the 
assessment  committee  of  the  Birkenhead  Union,  who 
made  no  reduction  in  the  assessment  of  the  Woodside 
lairages,  but  reduced  the  assessment  of  the  part  of 
the  Wallasey  lairages  in  the  Birkenhead  township  to 
the  figures  following:  Gross  estimated  rental,  £4,723 ; 
rateable  value,  £4,251.  The  appellants  thereupon 
gave  notice  of  appeal  to  the  quarter  sessions  of  the 
borough  of  Birkenhead,  who  adopted  the  figures  of 
the  gross  estimated  rental  appeariugin  the  rate-book, 
but  reduced  the  rateable  values  in  respect  of  the 
Woodside  and  Wallasey  lairages  as  stated  in  the  first 
paragraph  hereof,  and  the  present  case  is  stated  by 
such  court. 

6.  The  lairages  are  buildings  of  brick  and  wood, 
roofed  partly  with  felt  and  partly  with  slate,  used 
for  the  reception  and  slaughter  of  cattle  and  sheep 
brought  from  abroad,  and  for  the  cooling  and  pre- 
servation of  the  carcases.  Two  of  the  buildings  now 
used  as  lairages  were  originally  warehouses — one  a 
warehouse  of  several  storeys  and  another  a  warehousa 
of  two  storeys,  erected  and  formerly  used  for  the 
storage  of  genial  produce.  Certain  sloping  galleries 
were  constructed  outside  the  warehouses  with 
entrances  thereto  to  enable  the  cattle  to  walk  up 
to  the  various  storeys,  and  the  warehouses  are  fitted 
with  pens  and  other  fittings  necessary  for  lairages, 
slaughter-houses,  cooling-rooms,  and  stores.  The 
other  buildings  are  designed  and  constructed  for  the 
purpose  of  lairages,  slaughter-houses,  cooling-rooms, 
and  stores,  and  are  fitted  with  pens  and  other  fittings 
necessary  for  the  above  purposes,  and  are  for  the  most 
part  of  one  storey.  The  cattle  are  landed  at  Woodside 
and  Wallasey  landing-stages,  and  are  driven  direct 
from  the  ship  into  the  lairages,  and,  after  a  shorter 
or  longer  interval,  never  exceeding  ten  days,  are 
slaughtered,  and  the  meat  is  subsequently  removed 
by  the  respective  consignees.  The  lairages  and 
premises  comprised  in  the  assessments,  includ- 
ing tiie  buildings  formerly  used  as  warehouses, 
and  the  parts  of  the  Woodside  and  Wallasey 
landing-stages  used  for  the  landing  of  cattle, 
are  separated  by  a  continuous  fence  from  the 
rest  of  the  dock  estate,  and  the  premises  within  the 
fence  are  defined  as  mentioned  in  paragraph  7.  The 
said  premises  are  the  only  place  in  the  neighbourhood 
at  which  foreign  animals  can  be  landed  except  under 
penalties  as  provided  by  the  Diseases  of  Animals  Act, 
1894  but  there  are  lairages  for  foreign  animals  at 
Dt5).»tford.  Manchester,  Hull,  Cardiff,  Bristol,  Glasgow, 
and  other  places. 

7.  Tne  premises  of  the  said  Woodside  and  Wallasey 
lairages  are  the  part  of  the  Port  of  Liverpool  defined 
as  a  foreign  animals  wharf  bv  an  order  of  the  Board 
of  Agriculture  made  the  4tli  of  January,  1896,  in 


pursuance  of   the   Diseases  of   Animals  Act,  1894. 
Such  order  forms  part  of  this  case. 

8.  The  said  lairages  were  erected  and  are  worked 
and  carried  on  by  the  appellants  under  the  provisions 
of  their  statutory  powers,  and  not  as  a  local  authority 
under  the  Diseases  of  Animals  Act,  1894.  No  local 
authority  has  been  appointed  under  such  Act  io 
respect  of  the  Port  of  Liverpool.  Oaly  the  pirt  of 
the  lairages  which  is  within  the  township  of  Birken- 
head is  within  the  municipal  area  of  Birkenhead. 
The  lairages  are  carried  on  subject  to  the  provisions 
of  the  Foreign  Animals  Order  o!  1896,  which  order  is 
referred  to  and  taken  as  part  of  this  case. 

10.  In  pursuance  of  the  appellants'  statutory 
powers  certain  bye-laws  have  been  duly  passed  for 
regulating,  governing,  and  managing  the  stages, 
wharves,  and  landing-places  at  which  foreign  animals 
are  from  time  to  time  permitted  to  be  landed  on  the 
estate  of  the  Mersey  Docks  and  Harbour  Board,  and 
in  further  pursuance  of  such  statutory  powers  the 
appellants  have  prescribed  a  schedule  of  charges  in 
respect  of  such  auitnals.  Such  bye-laws  and  schedule 
of  charges  form  part  of  this  case. 

*•.••■ 
10a.  In  the  course  of  the  hearing  of  the  appeal  the 
respondents  tendered  in  evidence  certain  aooounti 
made  up  from  the  books  of  the  appellants  showing 
the  receipts  and  expenditure  of  the  appellants  in  the 
conduct  of  the  business  of  the  lairages  for  the  three 
years  ending  the  Ist  of  July,  1896,  and  the  averages 
thereof.  The  appellants  objected  to  the  admission  of 
any  evidence  as  to  the  amount  of  the  receipts  and 
expenditure,  but  I  held  such  evidence  admissible, 
and  admitted  the  evidence  tendered  by  the  respon- 
dents accordingly. 

11.  The  court  (the  Becorder  of  Birkenhead) 
delivered  the  following  judgm»n^,  in  which  the  con- 
tentions of  the  appellants  and  respondents  are  stated : 

*'  This  is  an  appeal  from  the  rate  made  on  the  16th 
of  May,  1896,  in  respect  of  the  lairages  at  Woodside 
and  Wallasey,  which  involves  the  determination  of 
the  amount  at  which  those  tenements  ought  to  be 
assessed.  The  chief  controversy  between  the  parties 
in  the  appeal  turns  upon  the  principle  applicable  to 
the  assessment  of  a  tenement  used  for  carrying  on  the 
business  of  a  lairage,  the  valuations  given  in  evidence 
with  one  or  two  exceptions  not  being  made  the  subject 
of  cross-examination  by  either  side.  The  contention 
of  the  appellants  is  that  the  assessment  should  be 
based  upon  the  structural  value  of  the  buildings,  plus 
the  value  of  the  land,  as  in  the  case,  for  instance,  of 
an  ordinary  warehouse;  whereas  the  respondents 
maintain  that  the  assessment  should  be  based  upon 
the' actual  average  receipts  and  expenditure  in  the 
conduct  of  the  business  of  a  lairage.  I  am  of  opinion 
that  in  the  exceptional  circumstances  of  this  oaae  it  is 
not  possible  to  ascertain  what  a  tenant  wonld  give 
for  the  occupation  of  these  tenements  by  merely 
considering  the  structural  value  of  the  buildings  and 
the  value  of  the  land,  or  otherwise  than  by  investiga- 
tion of  the  actual  average  annual  receipts  and  expen- 
diture involved  in  carrying  on  the  business  of  a 
lairage.  (I  did  not  assess  the  rate  upon  the  profits 
of  the  tenant,  but  I  used  them  together  with  other 
evidence  to  test  the  values  given  by  the  appellanti  and 
respondents  respectively.  Having  taken  into  oon- 
sideration  all  the  evidence  before  me  as  to  the  actual 
receipts  and  expenditure  of  the  occupiers  who  carried 
on  the  business,  the  nature  of  the  business,  and  the 
chances  of  its  permanence,  the  structural  value  of  the 
buildings,  the  value  of  the  land,  and  all  the  sur- 
rounding circumstances,  I  came  to  the  oondosion  that 
the  gross  values  given  by  the  respondents  were  too 
low,  but  I  felt  that  I  had  no  power  in  this  appeal  to 
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pat  them  up.  I  therefore  accepted  these  yalaes  as  the 
nearest  to  the  true  gross  values  I  could  arrive  at,  and 
proceeded  to  determine  the  amount  of  the  deductions 
to  be  made  therefrom  in  order  to  arrive  at  the  net 
annual  values  by  a  consideration  of  the  evidence 
before  me,  most  of  which  was  given  by  the  appellants.) 
As  both  parties  deeire  to  obtain  the  opimon  of  the 
High  Court  upon  the  true  principle  of  assessment 
applicable,  and  for  the  purpose  of  stating  a  case,  I 
And  the  following  facts :  (1)  The  tenements  subject 
to  assessment  are  capable  of  separate  beneficial 
occupation  apart  from  their  connection  with  the  rest 
of  the  appellants'  property.  (2)  Their  value  is 
enhanced  by  their  proximity  to  and  connection  with 
the  docks  and  rails  oelonging  to  the  appellants.  (3) 
There  are  tenants  other  than  the  appellants  available 
for  the  occupation  of  the  tenements  for  the  purpose 
of  carrying  on  the  business  of  a  lairage.  (4)  There 
are  no  similar  tenements  in  this  neighbourhood  with 
which  a  comparison  can  be  made. 

**  If  the  assessment  ought  to  be  made  on  the  mere 
structural  value  of  the  buildings,  plus  the  value  of  the 
land,  and  without  reference  to  receipts  and  expenditure, 
I  find  as  follows :  Lairage  in  Woodside,  gross  estimated 
rental,  £13,381;  lairage  in  Woodside,  net  annual 
value,  £8,964 ;  lairage  m  Wallasey,  gross  estimated 
rental,  £3,728 ;  lairage  in  Wallasey,  net  annual  value, 
£2,419. 

"The  appeUants  admit  that  if  the  principle  of 
assessment  contended  for  by  the  respondents  is 
oQnect,  the  gross  estimated  rentals  of  the  two  here- 
ditaments in  question  appearing  upon  the  rate  book 
are  not  too  high,  and  the  respondents  admit  that  in 
this  appeal  they  cannot  be  increased.  Consequently 
I  adopt  these  figures  and  find  the  true  rateable  value 
as  follows:  Lairage  in  Woodside,  cross  estimated 
rental,  £19,333;  lairage  in  Woodside,  net  annual 
value,  £12,622 ;  lairage  in  Wallasey,  gross  estimated 
rental,  £4.723 ;  lairage  in  Wallasey,  net  annual  value, 
£3,414.  The  result  is  that  as  the  net  values  are 
reduced  the  appeal  is  allowed,  and  the  rate  must  be 
made  upon  the  aforesaid  net  values  of  £12,622  and 
£3.414  instead  of  the  figures  £17,400  and  £4,251. 
As  each  party  to  the  appeal  has  succeeded  in  part 
there  will  be  no  order  as  to  costs.*' 

12.  The  questions  for  the  opinion  of  the  court  are  : 
(1)  Whether  the  assessments  referred  to  in  10a  were 
pnmerly  admitted ;  (2)  whether  the  principle  adopted 
in  the  aforesaid  judgment  is  correct.  If  the  answers 
to  both  questions  are  in  the  affirmative,  then  the  gross 
and  rateable  values  as  found  by  the  court  of  quarter 
sessions  are  to  stand.  If  the  answer  to  either  ques- 
tion is  in  the  negative,  and  the  appellants'  contention 
is  correct,  then  the  assessments  are  to  be  as  follows : 
Lairage  at  Woodside,  gross  estimated  rental,  £13,381 ; 
laiiage  at  Woodside,  rateable  value,  £8,964 ;  lairage 
at  Wallasey,  gross  estimated  rental,  £3,728 ;  lairage 
at  Wallasey,  rateable  value,  £2,419. 

The  Divisional  Court  (Lawrance  and  ChanneU,  JJ.) 
affirmed  the  decision  of  the  recorder. 

The  Mersey  Docks  Board  appealed. 

F.  Marshall,  Q.C.  (Horridye  and  Hugo  Marshall 
with  himV  for  the  appellants. 

The  following  cases  were  cited:  London  County 
Council  ▼.  :Erith  Assesiment  Committee,  42  W.  R.  330, 
[1893]  A.  C.  562 ;  Clark  v.  Overseers  of  Fishtrion- 
Anffor,  29  W.  K.  334,  6  Q.  B.  D.  139 ;  Reg.  v.  Verrall, 
2i  W.  B.  139,  1  a  B.  D.  9 ;  Dodda  v.  Assessment  Com- 
mittee of  South  Shields,  43  W.  B.  632.  [1896]  2  Q.  B. 
183;  CaHtorightv,  SulcoaUs  Union,  [1899]  1  Q.  B,  667, 
47  W.  B.  Dig.  148;  Mayor  of  London  v.  Assessment 
Committee  of  Oreenivirh,  48  L.  T.  Jlep.  437,  31  W.  B. 
Dig.  143 ;  Commissiotiers  of  lAincaster  v..  Overseers  of 
Barrow'tn-Fumess,  [1897J  1   Q.  B.   266;  45  W.  B. 


Dig.  113;  Mersey  Docks  and  Harbour  Board  y.  Over- 
seers of  Liverpool,  22  W.  R.  184,  L.  R.  9  Q.  B.  84. 

Pickford,  Q.C.  {A.  Tohin  and  R,  H.  Montgomery 
with  him),  for  the  respondents. — ^The  right  principle 
has  been  adopted  here,  and  the  evidence  of  receipts 
and  expenditure  was  rightly  admitted.  The  business 
attached  to  the  premises  must  be  taken  into  con- 
sideration in  fixing  the  assessment.  The  structural 
value  of  the  premises  and  the  profits  of  the  business 
may  be  considered  together. 

The  following  cases  were  cited :  Rex  v.  Proprietors 
of  Liverpool  Exchange,  1  A.  &  E.  466 ;  R'xy.  Trustees 
of  the  Duke  of  Bridgewater,  9  B.  &  C.  68  ;  Reg  v. 
London  and  South- Western  Railway  Co,^  1  Q.  B.  558; 
Reg.  V.  Ahney  Park  CemeUry  Co.,  21  W.  R.  847,  L.  R. 
8  Q.  B.  615  ;  Reg.  v.  London  and  North' Western  Rail- 
way Co.,  22  W.  R.  263.  L.  R.  9  Q.  B.  134;  Denaby 
and  Cadeby  Colliery  Co.  v.  Assessment  Committee  for 
Doncatter,  78  L.  T.  Rep.  388,  46  W.  R.  Dig.  126. 

Cur.  adv.  vult. 

A.  L.  Smith,  L.J. — When  the  facts  found  in  this 
case  by  the  learned  Recorder  of  Birkenhead  are 
understood,  in  my  opinion  the  answers  to  be  given  to 
the  questions  asked  of  us  involve  no  real  difficulty. 
The  first  question  is  whether  the  published  accounts 
of  the  Mersey  Docks  and  Harbour  Board  in  relation 
to  their  receipts  and  expenditure  in  conducting  the 
lairages  of  which  they  are  occupiers  were  rightly 
received  in  evidence  upon  the  hearing  of  the  appeal 
at  quarter  sessions  brought  by  the  appellant^,  the 
Mersey  Docks  and  Harbour  Board,  against  an 
assessment  of  their  lairages  to  the  poor  rate; 
and  the  second  is  whether  the  principle  adopted 
by  the  recorder  in  arriving  at  the  rateable  value 
of  the  lairages  as  appears  upon  the  special 
case  is  correct.  The  learned  recorder  states  that 
he  did  not  assess  the  rate  npon  the  profits 
of  the  tenant,  but  that  he  used  them,  together 
with  other  evidence,  to  test  the  value  given  by  the 
appellants  and  respondents  respectively.  The 
material  facts  found  by  the  recorder  are  these: 
First,  that  the  lairages  consist  of  lands  and  buildings 
in  the  occupation  of  the  appellants  within  the  ambit 
of  the  rating  authority ;  secondly,  that  the  lairages 
are  the  only  places  in  the  neighbourhood  at  which 
foreign  cattle  can  be  landed  except  under  penalties, 
as  provided  by  the  Diseases  of  Animals  Act,  1894 ; 
thiraly,  that  the  lairages  were  erected  and  are  worked 
by  the  appellants  under  statutory  powers  which 
enable  them  to  exact  charges  for  the  lairages  they 
provide*  for  iaaported  animals;  fourthly,  that  there 
are  no  similar  hereditaments  in  the  neighbourhood 
with  which  the  lairages  can  be  compared  in  order  to 
ascertain  what  rent  a  tenant  from  year  to  year  would 
be  likely  to  give  for  the  lairages,  and  that  th^y  fall 
within  the  category  of  cases  which  in  rating  law  are 
known  as  exceptional  cases;  fifthly,  that  it  is  not 
possible  to  ascertain  what  rent  a  tenant  from  year  to 
year  would  give  for  the  occupation  of  the  lairages  by 
merely  considering  the  stractural  value  of  the 
buildings  and  ttie  value  of  the  land  upon  which  the 
buildings  stand ;  and  lastly,  that  to  ascertain  what 
rent  such  a  tenant  would  give  the  actual  average 
annual  receipts  and  expenditure  obtained  and 
incurred  in  carrying  on  the  work  of  the  lairages 
must  be  investigated. 

Now,  first  of  all,  it  is  manifest  that  the  rental 
value  of  these  lairages  cannot  be  ascertained  by 
adopting  the  ordinary  method  of  ascertaining  what 
rent  the  hypothetical  tenant  from  year  to  year 
would  be  likely  to  give  for  the  hereditament  about 
to  be  assessed — viz.,  by  comparing  that  heredita- 
ment   with    similar    hercditatnents    in    the    neigh- 
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bonihood,  and  ascertaazung  what  rent  the  other 
hereditaments  oommand,  and  thuB  arriving  by  oom- 
pariflon  at  an  approximation  as  to  what  rent  a  tenant 
from  year  to  year  would  be  likely  to  give  for  the 
hereditament  in  question.  As  this  method,  which  is, 
as  I  have  said,  the  ordinary  method  for  ascertaining 
rateable  value,  cannot  be  adopted,  some  other  method 
has  to  be  resorted  to.  What,  then,  in  such  a  case, 
is  the  next  method  usually  brought  into  play  ? 
It  IS  to  take  the  structural  value  of  the  buildinffs 
and  the  value  of  the  land  on  which  they  stand, 
and  to  calculate  what  would  be  the  interest  upon 
the  capital  sum  which  would  have  to  be  expended  if  the 
occuper  had  become  the  purchaser  and  not  the  tenant. 
For  instance,  if  the  cost  of  the  buildings,  plus  the 
value  of  the  land,  was,  say,  £10,000,  the  interest 
thereon,  say,  at  4  per  cent.,  being  £400  a  year,  the 
assumption  is  made  that  the  hypothetical  tenant, 
being  desirous  of  occupying  the  premises,  not  pur- 
chasing, but  becoming  a  yearly  tenant,  might  be 
willinff  to  pay  as  rent  a  sum  in  some  degree  repre- 
sented by  the  interest  upon  the  money  he  would  nave 
had  to  expend  had  he  become  a  purchaser  instead  of 
a  tenant.  This  is  a  method  whidi  is  adopted  when 
the  comparison  of  the  hereditament  with  other  similar 
heieditaments  is  impracticable.  But  suppose,  as  in 
the  present  case,  in  addition  to  the  rent  whidi  a 
tenant  might  ordinarily  be  likely  to  give  there  is  a 
capacity  in  the  hereditament  itself  of  making  a  profit 
not  personal  to  the  tenant,  but  which  is  attached  to 
the  nereditament,  why  is  not  this  capacity  to  be 
considered  as  an  element  when  seeking  to  ascertain 
what  the  hypothetical  tenant  would  be  likely  to  give 
by  way  of  rent  ?  Surely  a  proposing  tenant  would 
take  this  additional  element  into  consideration  when 
calculating  what  rent  he  could  give  for  the 
hereditament  he  was  about  to  take;  and  why,  theuj 
is  this  not  also  to  be  taken  into  consideration  by 
the  tribunal  which  has  to  ascertain,  as  best  it  can, 
what  rent  the  tenant,  as  a  tenant  from  year  to  year, 
would  be  likely  to  give  P  There  is,  as  it  seems  to  me, 
no  reason  whatever  why  this  capacity  attached  to  the 
hereditament  itself  should  not  form  an  element  in  the 
consideration,  and  there  is  good  authority,  as  1  will 
show  in  a  moment,  that  this  can  be  taken  into  con- 
sideration. I  will  take  two  of  the  cases  to  which  Mr. 
Pickford  has  called  our  attention,  which  sufficiently 
show  when  a  capacity  of  making  profit  cannot  and 
when  it  can  be  taken  into  account.  In  the  case  of 
Bex  V.  TriMteea  of  the  Duke  of  BHdgewater  the 
trustees  were  by  statute  empowered  to  take  toUs  upon 
the  tonnage  of  goods  passing  along  the  Bridgewater 
Canal,  and  they  in  addition  carried  on  the  trade  of 
carriers  thereon,  receiving  freight  for  the  goods  so 
carried.  The  court  held  that  the  tolls  were  to  be 
taken  into  consideration  when  arriving  at  the  amount 
at  which  the  occupation  of  the  trustees  was  to  be 
assessed,  but  not  the  profits  made  by  them  in  the 
carrying  business,  because  as  Bailey,  J.,  in  delivering 
the  judgment  of  the  court  said :  "I  lay  out  of 
consideration  the  fact  of  the  trustees  being  carriers, 
because  the  occupation  only  is  to  be  considered.  The 
profits  of  carrying  goods  are  the  profits  of  their  trade. 
The  tonnage  is  the  profit  of  the  land  occupied  by 
them."  And,  therefore,  this  tonnage  profit,  being 
attached  to  the  land,  had  to  be  considered  when 
arriving  at  the  rateable  value  of  the  hereditaments — 
i.e.,  the  canaL  Again,  in  the  year  1842,  in  the  case 
oi  Beg,  V.  London  and  South-Western  Bailwatf  Co,,  it 
was  held  that  the  defendant  company  was  liable  to  be 
rated  for  its  land  im|uroved  in  value  by  the  profits 
accruing  from  the  railway,  which  in  this  case  was 
held  to  include  both  the  tolls  and  the  carrying  trade, 
because,  as  Lord  Denman,  O.J.,  pointed  out  when 
delivering  the  judgment  of  the  court,  the  defendants  ^ 


were  "  occupying  buildings  and  lands  on  an  entire 
line  of  railway  and  carrying  on  a  trade,  not  merely 
therein  and  thereon,  but  thereby."  This,  as  it  appean 
to  me,  applies  to  the  present  case  upon  this  ground. 
I  think  the  recorder  was  riffht.  I  now  come  to  two 
cases  which  fall  within  the  definition  of  exoeptumal 
cases,  of  which  the  present  case  is  one.  In  the 
year  1875  Beg,  v.  VerraU  was  decided.  It  was 
a  case  of  rating  a  racecourse,  an  undoubted  exceptional 
case,  and  it  was  held  by  Sir  Alexander  Gockbom, 
G.  J.,  and  Field,  J.,  that  in  ascertaining  its  rateable 
value  the  accounts  showing  the  receipts  aod 
expenditure  in  respect  of  the  racecourse  werelegitimate 
evidence,  and  were  clearly  elements  for  the  oansidera- 
tion  of  the  justices  when  arriving  at  the  value  of  the 
occupation  of  the  racecourse.  So,  again,  in  the  case 
in  1880  of  Clark  v.  Overaeere  qf  Fiaherton-Angar 
Field  and  Bowen,  JJ.,  held  that,  in  asoer- 
taining  the  rateable  value  of  refreshment  rooma 
upon  a  railway  station,  there  being  no  means  for  a 
comparison,  the  receipts  and  expenditure  during  the 
past  year  ought  to  oe  received  in  evidence  as  an 
element  in  ascertaining  the  rateable  value.  In  the 
case  of  Dodd  v.  Assesement  Committee  of  South  ShieUU 
Union  this  court  approved  of  the  last  two  oases, 
and  it  is  clear  from  the  report  that  Lord  Eiher 
must  have  been  alluding  to  a  case  other  than 
Clark  V.  Overaeere  of  FiaherUm-Angar  when  he  said 
he  did  not  understand  it.  This  court  in  Cart- 
Wright  v.  Sulcoates  Union  said  nothing  as  to  the 
accounts  of  receipt  and  expenditure  not  being 
received  in  cvldenoe  in  a  case  like  the  present,  and  in 
my  opinion  that  case  has  no  application  to  a  oaae 
where  a  profit  is  attached  to  the  hereditament  itaelf. 
For  the  reasons  abore  I  am  of  opinion  that  in  this 
case  the  accounts  of  the  Mersey  Docks  and  Haiboar 
Board  were  rightly  received  in  evidence  by  the 
learned  recorder,  and  that  he  was  right  when  he  took 
evidence  of  the  structural  value  of  the  buildings  and 
land,  and  also  admitted  in  evidence  the  receipts  aod 
expenditure  of  the  lairages  for  the  past  year,  each, 
iu  my  judgment,  being  elements  fit  for  his  considera- 
tion when  ascertaining  as  best  he  could  what  rent 
the  hypothetical  tenant  from  year  to  year  would  be 
likely  to  give  for  the  lairages.  He  did  not  take  the 
profits  as  the  basis  whereon  to  assess  the  rateable 
value,  and  then  add  thereto  the  structural  value,  but 
he  took  evidence  of  the  profits  merely  to  test  the  values 
given  l^  the  appellants  and  respondents  respectivdy. 
The  point  made  by  Mr.  Horridge  upon  a  passage  in 
Lord  Herschell's  judgment  in  thecaseof  London  Cou/mty 
Council  V.  Churchu>arden$  of  Erith,  in  my  opinion,  has 
no  applicability  here,  because  the  recorder  has  found 
that  there  were  tenants  other  than  the  Mersey  Docks 
and  Harbour  Board  available  for  the  occupation  of 
the  lairages.  For  these  reasons  I  think  that  the 
judgment  of  my  brothers  Lawrance  and  Ohannell 
must  be  affirmed,  and  this  appeal  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I  think 
the  learned  recorder  has  regarded  both  structunl 
value  and  the  profit-earning  capacity  of  the  heredita- 
ment in  arriving  at  his  conclusion,  and  I  think  both 
these  elements  were  legitimate,  and  indeed  neoessnry 
factors  in  determining  in  this  case  what  rent  the 
hypothetical  tenant  would  give  for  it.  The  profit- 
earning  capacity  of  the  hereditament,  if  it  exists, 
must  always  be  an  important  factor  in  the  annual 
value,  and  it  is  just  as  much  present  in  a  value  hnraod 
on  a  comparison  of  rents  fetched  in  the  open  market 
by  similar  hereditaments  when  the  materials  for 
such  a  comparison  exist  as  though  it  could  be 
isolated  and  quantified.  (See  the  observations  of  Ijotd 
Watson  in  Edinburgh  Street  Tramway e  Co.  t.  Lcrd 
Provost  of  Edinburgh,  [1894]  A.  C.  456.)     When  tbtte 
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ii  a  market  rent  for  Bunilar  hereditaments  there  is 
no  need  to  look  for  any  other  standard.  Every 
element  of  beneficial  ooonpation  is  embraced  in  such 
a  rent,  and  therefore  it  would  be  a  nselees  and 
probaUy  misleading  inquiry  to  examine  into  the 
profits  aotnaUy  macfo  by  the  occupier.  Such  profits 
would  depend  {Kwsibly  as  much  on  the  skill  of  the 
ooou;^er  as  on  the  special  facilities  inherent  in  the 
hereditament  itself,  and  a  just  appreciation  of  each 
element  would  therefore  haTC  to  be  made  in  order  to 
make  the  proper  deductions,  and  so  to  arrive  at  an 
estimate  of  the  rateable  value,  a  residt  which  has 
already  been  much  more  accurately  ascertained  by 
the  market  rent.  Hence  the  rule  that  in  ordinary 
cases  when  the  standard  of  rent  is  applicable  evidence 
of  actual  profits  made  cannot  be  received.  But  it  is 
equally  true  that  when  no  such  standard  of  com- 
parison exists  it  is  legitimate  to  inquire  into  the 
profits  actually  earned ;  a  series  of  cases  which  were 
referred  to  in  argument  have  established  this.  When 
due  allowance  is  made  for  all  elements  peculiar  to  the 
oooupier  this  is  the  best  available  means  of 
appraising  the  profit-eaminff  facilities  of  the 
hereditament  itself.  It  is  dear,  Sierefore,  that  it  can- 
not be  laid  down  as  a  matter  of  law  that  the  profits 
cannot  be  looked  at  in  ascertaining  rateable  value. 
The  rule  which  excludes  them  in  orainary  cases  rests 
not  on  the  fact  that  the  object  of  the  inquiry  is 
illegitimate,  but  that  the  end  sought  has  already 
been  reached  and  measured  in  the  market  rent.  In 
the  case  before  us  are  certain  profit-earning  advant- 
ages linked  with  the  occupation  of  the  hereditament 
itself,  and  no  assessment  which  did  not  embrace  them 
would  be  just.  It  is  obvious  that  structural  value 
might  be  no  measure  at  all,  or  a  very  imperfect 
measure,  of  the  value  of  such  advantages.  The 
buildings  and  appliances  might  be  just  as  costly 
whether  the  special  advantages  existed  or  not.  The 
test  of  structmral  value,  therefore,  though  frequently 
useful  when  the  beneficial  occupation  does  not 
embrace  prafit-eaming  facilities  is  incomplete  when 
such  laeUities  are  the  most  important  factor  in  the 
annual  value.  If  a  complete  and  satisfactory 
estimate  of  rent  which  the  hypothetical  tenant  would 
give  oould  be  made  from  an  examination  of  the  profits 
actually  earned,  there  would  be  no  need  to  look 
iurther  or  consider  structural  value,  as  ex  hypothesi 
the  rent  would  include  all  elements  of  value.  But  it 
is  because,  as  already  pointed  out,  an  examination  of 
snoh  profits  is  not  a  complete*  test,  but  only  a 
means,  and  an  imperfect  one,  of  arriving  at  a  con- 
clusion as  to  the  true  rent  which  the  hypothetical 
tenant  would  pay,  that  it  may  be  useful  to  apply  the 
standard  of  structural  value  also.  It  is  itself  an 
element  which  such  tenant  might  properly  take  into 
conaidflration,  and  it  also  famishes  a  parallel  and 
independent  mode  of  cheddnff  the  conclusions  arrived 
at  £om  an  examination  of  profits.  There  is  no 
inooBupatibility  between  them,  and  I  think  it  would 
not  be  safe  to  omit  either  in  the  present  case.  I 
understand  the  learned  recorder  to  have  done  no  more 
than  this,  and  I  am  of  opinion,  therefore,  that  his 
decision,  and  that  of  the  Divisional  Court,  was  right. 

VAroHAN  Williams,  L.  J.— I  agree  that  this  is  an 
exceptional  case,  in  which  you  cannot  apply  the 
ordinary  test  consisting  of  comparison  with  the 
values  or  rentals  of  similar  hereditaments  in  the 
district*  or  by  the  mere  test  of  structural  valae.  I 
agree  with  the  judgments  just  delivered  on  the  assump- 
tion that  the  finding  of  the  recorder  does  not  mean 
that,  having  the  actual  leceipts  and  expenditure  of  the 
occupiers  as  the  basis  or  measure  of  the  rent  which  the 
hypraietical  tenant  would  be  willing  to  pay,  he  then 
added  to  the  sum  thus  arrived  at  something  for  the 


structural  value  of  the  buildings  and  the  value  of  the 
land,  but  means  only  ^at,  having  arrived  at  the 
structural  value,  plus  the  value  of  the  land,  he  then 
took  into  consideration  the  facilities  which  land  im- 
proved by  the  structures  would  afford  for  the  lairage 
business  conducted  by  the  appellants,  for  if  once  you 
make  tiie  balance  of  receipts  over  expenditure — i.^., 
the  net  profits— the  basis  of  the  rent  which  the 
hypothetical  tenant  would  be  willing  to  pay,  you  can 
add  nothing  to  the  rent  after  applying  this  exhaustive 
measure.  It  is  as  if  having  to  vidue  a  man's  labour, 
and  having  taken  evidence  of  the  piece-rate  and  the 
time-rate  (evidence  of  both  of  which  rates  would 
clearly  be  admissible  for  the  purpose  of  arriving  at 
the  value),  you  then  applied  the  piece-rate  as  the 
measure  of  the  value  of  his  work,  and  proceeded  to 
add  something  to  the  sum  thus  arrived  at  by  taking 
into  consideration  the  value  as  based  on  time-rate. 
Thus  in  the  present  case  it  seems  to  me  that  you 
cannot  measure  the  rent  which  the  hypothetical  tenant 
wonld  pay  by  the  standards  of  the  net  profits 
which  he  would  make  and  then  add  something^  for 
structural  value.  You  must  in  such  a  case,  I  think, 
exdude  structural  value  from  oonsideration  altogether 
as  an  item  going  to  make  up  the  sum  of  the  rent 
which  the  hypothetical  tenant  would  be  ready  to  pay. 
The  contention  of  the  respondents  as  set  forth  in  the 
case  was  that  the  assessment  should  be  based  upon  the 
actual  average  receipts  and  expenditure  in  the  conduct 
of  the  business  of  a  lairage,  and  the  recorder  goes  on 
to  state  that  in  his  opinion  in  the  exceptional  circum- 
stances of  this  case  it  is  not  possible  to  estimate  what 
a  tenant  would  give  for  the  occupation  of  these 
tenements  by  merely  considering  the  structural  value 
of  the  buildings  or  otherwise  than  by  investigation  of 
the  actual  annual  average  receipts  and  expenditure 
involved  in  carrying  on  the  business  of  a  lairage.  He 
then  says,  I  did  not  assess  the  rate  upon  the  profits  of 
the  tenant,  but  I  used  them  (the  profits)  together  with 
other  evidence  {inter  alia,  the  structural  value  of  the 
buildings)  to  test  the  values  given  by  the  appellants  and 
the  respondents  respectivdy  (i.e.,  the  value  arrived  at 
by  the  appellants  based  upon  the  structural  value  of 
the  buildings  plus  i^e  value  of  the  land  and  the  value 
arrived  at  by  the  respondents  based  upon  the  actual 
average  recdpts  and  expenditure  of  a  lairage).  The 
court  is  asked  by  question  2  to  say  whether  the  prin- 
dple  thus  adopted  by  the  recorder  is  correct.  We 
have  not  seen  the  figures  of  the  items  by  which  the 
recorder  arrived  at  the  net  annual  value  on  the  prin- 
dple  of  assessment  which  he  states  was  applied  by 
hJm ;  if,  however,  he  took  as  an  item  in  the  sum  the 
balance  of  recdpts  over  expenditure  and  then  added 
something  for  structural  value,  I  think  he  was  wrong. 
It  may  m,  however,  that  he  arrived  at  a  minimum 
rentfd  value  which  the  tenant  would  certainly  be 
willing  to  pay,  having  regard  to  the  structural  value, 
and  then  added  something  on  the  ground  that  the 
evidence  of  the  recdpts  and  expenditure  showed  that 
the  lairages  occupied  by  the  appellants  were  likdy  to 
conmiand  a  good  business.  The  case  we  have  to  oon- 
dder  is,  in  my  judgment,  an  exceptional  case,  in 
which  it  is  not  posnble  to  get  at  the  rateable  value  in 
the  ordinary  way  by  calling  an  expert  and  comparing 
the  hereditaments  proposed  to  he  rated  with  some 
hereditaments  in  the  ndghbourhood,  so  that  it 
is  legitimate  to  get  at  the  rateable  vcJue  by 
getti^  at  what  trade  is  being  done  and  calculating 
what  the  hypothetical  tenant  wonld  be  likely  to 
give  for  the  opportunity  of  carrying  on  business  there ; 
but  when  you  have  made  that  cfuculation  you  have 
arrived  at  the  rateable  value  and  there  is  an  end  of 
the  matter,  you  can  add  nothing  to  it  In  the  case 
of  Reg,  V.  Verrcdlf  and  in  Clark  v.  Overeeere  of 
Fisherton-Angar,    there   was   a    rent    from    whidi 
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the  calculation  siarted ;  in  the  former  case  the  rent 
was  said  to  be  too  low,  and  the  fact  that  large  profits 
were  made  was  relied  upon  as  proof  that  the  rent  was 
too  low  to  represent  the  value.  The  sessions  held 
that  the  books  could  not  be  called  for,  but  the  court 
held  the  books  to  be  admisaible  evidence,  not  as  an 
absolute  test,  but  as  a  material  element  in  determining 
the  value,  material  that  is,  as  I  understand,  as  nega- 
tivinjg  the  primd  facie  assumption  that  the  rent  was 
a  fair  test  of  the  value.  When  the  case  got  back  to 
sessions  it  might  be  that  the  rent  test  being  dis^Jaoed 
some  other  test  might  be  found,  and  if  not,  the  case 
being  an  exceptional  one,  the  net  profit  test  would  be 
applicable  as  a  sole  test.  So  in  Clark  v.  Overseers  of 
Fiaherion-Angar  the  books  were  put  in  to  show 
that  the  rent  was  too  high,  being  above  the  value. 
These  cases  show  that  receipts  and  expenditure  may 
be  given  in  evidence  to  show  that  the  value  by  the 
ordinary  test  applied  was  not  satisfactory,  and  that 
the  value  must  be  enhanced  or  reduced  as  the  case 
might  be,  but  to  my  mind  show  nothing  more.  Both 
cases  relate  rather  to  the  admissibility  of  the  evidence 
than  to  the  ultimate  measure  to  be  applied.  As  to 
the  first  question  I  have  no  doubt  but  that  the 
evidence  of  the  receipts  and  expenditure  was 
lible. 


Appeal  dtamissed, 

Solicitors  for  the  appellants,  Rmcliffta,  Ravole^  & 
Co,t  for  A,  T,  Squarey,  Liverpool. 

Solicitors  for  the  respondents,  J,  E.  A  U,  Scott,  for 
Thompson,  Hughe$,  dk  Mathison,  Birkenhead. 


In  re  Boss. 
AsHTON  V.  Boss,  (a.) 

Administration  —  Insufficient  estate  —  Abatement  of 
annuities — Married  woman — Restraint  on  anticipation 
— Capital  value  of  annuity — Legal  personal  repre- 
sentative» 

Where  a  married  tvoman  was  etititled  restrained  from 
anticipation,  to  an  annuity,  from  an  insufficient  estate, 
and  agreed  to  an  abatement  thereof,  the  capital  value  of 
the  annuity  abated  by  an  order  of  the  court  being  laid 
out  in  the  purchase  of  an  annuity  ;  and  where  she  died 
before  the  purchase  of  the  annuity. 

Held,  that  the  capital  of  the  abated  annuity  should  be 
paid  to  her  legal  personal  representative,  and  formed  part 
of  her  estate. 

By  his  will  dated  the  29th  of  April,  1885,  Thomas 
Boss  bequeathed  several  legacies  and  annuities, 
including  an  annuity  of  £200  to  Farlow  Sergeant  and 
his  wife  Margaret  during  their  joint  lives,  and  fr^m 
and  after  the  decease  of  either  of  them  an  annuity  of 
£100  to  the  survivor  during  his  or  her  life,  and  if 
Margaret  Sergeant  should  survive  then  for  her  sole 
and  separate  use  free  from  marital  control  and  without 
power  to  anticipate  the  growing  payments  thereof. 

In  November,  1885,  an  administration  action  was 
commenced,  as  tiie  testator's  estate  was  insufficient  for 
payment  in  full  of  the  legacies  and  annuities. 

Judgment  in  the  administration  action  was  obtained 
on  the  23rd  of  January,  1886.  As  the  result  of  an 
airangement  between  the  legatees  and  annuitants 
(with  the  exception  of  a  few  to  whom  legacies  and 

(a.)  Beported  by  J,  H.  Da  vies,  Esq.,  Barriatftr-at- 
Law. 


annuities  were  fully  paid)  an  order  was  made  in  the 
action  on  the  14th  of  August,  1899,  to  abate  fro  rain 
the  amounts  which  they  were  respectively  entitled  to, 
and  it  was  ordiered  tliat  T.  N.  Ashton  (the  sole  surviv- 
ing trustee  and  executor  of  the  will)  diould  join  with 
Margaret  Sergeant  in  a  contract  with  the  CommiB- 
sioners  for  the  Beduotion  of  the  National  Debt  to 
purchase  two  separate  annuities  on  the  life  of  the  said 
M.  Sorgeant. 

The  annuities  would  together  have  amounted  to 
£95,  but  before  the  purchases  had  been  made 
Margaret  Sergeant  died  on  the  28th  of  August,  1899. 

By  her  last  will  M.  Sergeant  appointed  Farlow 
Sergeant  her  sole  executor,  and  the  will  was  duly 
proved  by  him  on  the  25th  of  October,  1899. 

The  sum  of  £1,049  Is.  3d.  was  the  capital  value  of 
the  annuities  to  be  bought,  and  this  amount  was, 
pursuant  to  an  order  of  Uie  27th  of  Snitember,  1899, 
carried  over  to  a  separate  account  called  "  the  aoooont 
of  annuity  bequeathed  to  Margaret  Sergeant  (ainoe 
deceased)."  Farlow  Serseant  presented  a  petitum 
praying  for  a  declaration  Uiathe  was  entitled,  as  legal 
person^  representative  of  his  wife,  to  have  the  sum 
in  court  paid  out  to  him. 

Vernon  Smith  and  R,  J,  Parker,  for  Farlow  Ser^ceaat, 
referred  to  Wroughton  v.  Colquhoun,  1  Da  Q.  &  Sm. 
357 ;  Carr  v.  Ingleby,  1  De  G.  &  8m.  362 ;  Long  ▼. 
Hughes,  I  De  G.  &  Sm.  364 ;  In  re  MabbeU,  Pitman  ▼. 
Holborrow,  39  W.  B.  537,  [1891]  1  Oh.  707  ;  and  In  re 
Sinclair,  Allen  v.  Sinclair,  45  W.  B.  596,  [1897]  1  Oh. 
921. 

Hon.  E.  G,  Macnaghten,  Q,C.,  and  Northcote,  for  ihe 
residuiry  legatee,  referred  to  HaUon  v.  May,  24  W.  B. 
754,  3  Ca.  D.  148. 

Hon,  T.  H,  Waison,  for  another  annuitant. 

Jason  Smith,  for  the  trustee. 

North,  J.,  stated  the  facts,  and  said :  I  think  in  this 
case  the  husband  is  entitled  to  take  the  money  carried 
over.  If  an  estate  is  not  sufficient  to  pay  an  annuitant 
in  full,  he  is  entitled  to  have  the  proportionate  value 
of  his  annuity  paid  in  cash.  If  the  estate  is  ample  to 
pay  the  annuity  in  full  that  is  another  matter.  In 
the  case  of  the  petitioner's  wife  a  difficulty  arose  as  to 
paying  over  the  capital  value  of  the  annuity  because 
she  was  restrained  from  anticipation,  and  I  could  not 
see  my  wi^  clear  to  allow  the  money  to  be  paid  over 
to  her.  There  was  no  restraint  on  anticipation  affect- 
ing the  fund  after  her  husband's  death,  had  she 
survived  him,  and  in  that  event  she  could  have  taken 
tbe  capital.  In  Long  v.  Hughes,  where  an  annuity 
abated  owing  to  an  insufficiency  of  assets,  the  amount 
of  the  abated  valuation  was  ordered  to  be  paid  to 
the  legal  personal  representatives  of  the  deceased 
annuitant.  That  case  was  much  the  same  as  tbe 
present,  except  for  the  temporary  inability  of  the  lady 
to  take  the  capital. 

Solicitors,  Collyer-Bristow  &  Co.,  for  Goy  A  Cross, 
Barton- ou-Humber ;  Ilicks  if;  Son,  for  AUieon  A  CA>., 
Louth. 


fee?}:)  Jan.  19.  20.  22. 

Fanksll  v.  City  op  London  Bkbweby  Co.  (a,) 

Landlord  and  tenant  —  Lease — Forfeiture — Hrffich  of 
covenant — Notice  to  remedy  several  breaches ^Va/idit^ 
—Conveyancing  Act,  1881  (44  <fc  45  Hct,  c  41), 
8.  14  (1). 

{a,)  Beported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 
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A  notice  to  a  les$ee  under  the  I4th  HcUon  of  the  Con- 
veyancing Act,  1881,  to  remedy  a  number  of  alleged 
breaches  of  covenant  i»  not  bad  merely  became  in  respect 
of  one  or  more  of  them  the  breach  cannot  be  established. 

Lock  V.  Peiirce,  41  W.  B.  369,  [1893]  2  Ch.  271, 
follouxd. 

Horsey  Estate  v.  Steiger.  47  W.  R.  644,  [18991  2 
Q.  B.  79,  and  In  re  Serle,  46  W.  B.  440,  [1898]  1  Ch. 
652,  distinguished* 

Action. 

The  defendant  company  were  assignees  of  a  puUio- 
house  known  as  the  "Denmark"  with  a  garden 
comprised  in  and  demised  by  an  indenture  of  lease  of 
the  10th  of  October,  1868,  for  the  term  of  ninety-nine 
years  from  the  29th  of  September,  1868. 

The  said  lease  contained  the  following  covenants  on 
the  part  of  the  lessee :  (1)  On  or  before  tiie  13th  of 
November,  1868,  to  complete  and  finish  the  messuage 
or  tenement  and  buildin^^  thereby  demised  with 
suitable  offices,  sewers,  drains,  gardens,  and  fences  to 
the  salisf action  of  the  lessor.  (2)  Duiiog  the  said 
term  to  well  and  substantially  repair,  mamtain,  and 
keep  the  said  demised  premises  with  the  appurtenances 
in  such  good  and  substantial  repair  as  should  be 
necessary  for  the  occupation  of  a  tenant  at  a  rack- 
rent,  and  to  so  yield  up  the  same  at  the  end  of  the 
said  term.  (3)  To  paint  the  outside  wood  and  iron 
work  once  in  every  four  years  of  the  said  term  with 
two  coats  of  good  oil  colour.  (4)  To  effectually 
repair  and  amend  the  demised  premises  within  three 
calendar  months  after  the  lessor  shoidd  have  given 
to  the  lessee  notice  in  writing  to  repair  and  amend 
the  same,  (o)  Not  to  make  any  alteration  in  the  plan 
and  elevation  of  the  demised  messuage  or  erect  any 
additional  building  on  any  part  of  the  ground  demised 
without  the  previous  consent  in  writing  of  the  lessor. 
(6)  Not  to  use  for  any  other  purpose  than  as  a  tavern. 

The  said  lease  contained  a  proviso  that  if  the  lessee 
or  his  assigns  should  fail  in  the  observance  and  per- 
formance of  any  of  the  covenants  therein  contained 
it  should  be  lawful  for  the  lessor  and  his  assigns 
into  and  upon  the  demised  premises  to  re-enter  and 
the  same  to  have  again,  repossess,  and  enjoy  as  if  the 
said  demise  had  not  been  made. 

On  the  31st  of  January,  1899,  the  plaintiff  caused 
to  be  served  upon  the  defendant  company  a  notice 
addressed  to  uem  specifying  divers  breaches  of 
covenant  alleged  to  have  been  committed  bv  them, 
and  requiring  them  to  remedy  the  said  breaches  and 
to  make  compensation  therefor. 

The  terms  of  the  said  notice  were  as  follows :  "  As 
solicitor  and  agent  for  and  on  behalf  of  E.  Pannell, 
(the  plaintifn  being  the  person  entitled  to  the  rever- 
sion of  the  above-mentioned  premises  (the  '  Bemnark ' 
Tavern)  expectant  on  the  said  lease,  I  hereby  give 
you  notice  that  you  have  committed  breaches  of  the 
covenants  contained  in  the  said  lease :  First,  that  you 
have  not  kept  the  said  premises  in  good  and  sub- 
stantial repair ;  secondly,  that  you  have  not  painted 
the  oatsidie  wood  and  iron  work  of  the  said  premises 
with  two  coats  of  good  oil  colour  once  in  every  four 
years ;  thirdly,  that  you  have  not  kept  the  giurdens 
and  fences  to  tiie  said  premises  in  good  and  substan- 
tial repair,  and  have  permitted  the  fences  and  party- 
walls  thereto  to  be  cut  or  broken  or  pulled  down ; 
fourthly,  that,  without  the  licence  of  the  free- 
holder, a  brick-built  and  roofed  erection  used  for 
the  purpose  of  a  dung-shoot  has  been  built  in 
the  garden  to  the  said  premises ;  and,  lastly, 
that  the  manner  in  which  the  said  garden  is 
used  has  become  a  nuisance  and  annoyance 
and  detrimental  to  the  business  of  the  lioensed 
premises;  And  I  hereby  require  yon  to  remedy  the 
said  breaches  by  executing  and  doing  the  repairs  and 


things  specified  in  the  schedule  hereto  within  three 
calendar  months  from  this  date.    And  I  also  require 

Cto  pay  to  the  said  E.  Pannell  the  sum  of  £10  10s., 
g  we  costs  and  expenses  incurred  by  her  for 
surveyors'  fees  and  solicitors'  charges  in  respect  of  the 
said  breaches  of  covenant  above  mentioned.  And  I 
herebv  further  give  you  notice  t^t  if  you  make 
default  in  remedying  the  aforesaid  breaches  of 
covenant  iu  manner  a&ve  mentioned  or  in  making  the 
compensation  hereby  required,  the  said  E.  Pannell 
will  enter  and  take  possession  of  the  said  premises," 
dated  the  3lBt  of  January,  1899,  and  duly  signed. 
Then  followed  a  schedule  giving  the  partKulars  of  the 
repairs  and  things  required  to  be  done  by  the  notice, 
which  were  thirteen  in  number.  The  plaintiff  having 
failed  to  establidi  some  of  the  breaches  alleged  in  the 
said  notice,  the  question  arose  whether  the  whole 
notice  was  thereby  rendered  bad,  and  the  following 
judgment  was  given  on  this  part  of  the  case  which 
does  not  otherwise  call  for  a  report. 

H.  Terrell,  Q.C.,  and  GUks,  for  the  plaintiff. 

Astbury,    Q.C,    and    G,    F.    Mortimer,    for    the 
company. 

G,  Cave  and  B,  Edmondson,  for  other  defendants. 

BuoKLBY,  J. — ^There  is  no  question  that  reasonable 
time  was  given  to  complv  with  this  notice.  But  it  is 
said  that  the  notice  is  c»ad,  because  the  plaintiff  has 
failed  to  establish  all  the  breaches  alleged  in  the 
notice.  The  argument  is  that  if  a  lessor  j^ives  notice 
of  three  breaches,  as  to  one  of  which  he  is  right  and 
as  to  tiie  others  wronff,  he  must  wholly  fail  in  his  case. 
If  that  be  the  law,  a  lessor  would,  in  order  to  protect 
himself,  be  obliged  to  serve  a  separate  notice  in 
respect  of  each  broach  alleged.  That  would  be  a  veiy 
inconvenient  state  of  thmgs,  but  the  question  is 
whetber  on  the  authorities  I  must  hold  that  a  lessor 
is  placed  in  this  unfortunate  position.  Under  the  old 
law  a  tenant  would  be  entitled  to  particulars  of 
alleged  breaches,  but  if  the  lessor  were  wrong  in 
respect  of  one  or  more,  he  would  not  on  that 
account  alone  be  disentitled  to  succeed  in  ejectment. 
Why  should  the  notice  as  a  whole  be  defeated  in  such 
a  case  ?  There  seems  to  be  no  reason  for  it  primd 
facie.  Then  the  14th  section  of  the  Conveyancing 
Act,  1881,  enacts  that  a  lessor's  right  of  re-entry  for 
breach  of  covenant  shall  not  be  enforceable  unless 
and  until  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of,  and 
requiring  the  lessee  to  remedy  and  nuJEC  compensa- 
tion for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  to  remedy  the  breach  and  make 
reasonable  compensation.  The  lessor  here  has  done 
everything  necessary  to  bring  himself  within  the 
words,  and  I  think  within  the  reason  of  the  section. 
It  is  true  that  he  was  not  entitied  to  claim  the 
surveyor's  charges  and  solicitor's  costs  under  this 
section :  see  Skinners  Co.  v.  Knight,  40  W.  B.  67,  [1891] 
2  Q.  B.  542,  but  that  was  altered  and  the  right 
given  by  the  Conveyancing  Act,  1892,  s.  2  (1).  In 
Lock  V.  Pearce,  41  W.  B.  369,  [1893]  2  Ch.  271,  the 
notice  required  payment  of  £2  2b.  for  surveyor's 
fees  and  solicitor's  charges,  and  as  the  law  then 
stood  that  was  wrong.  It  was,  therefore,  too  large 
a  notice.  It  was  admitted  in  argument  that  the 
claim  so  made  was  illegal,  but  no  point  was  made 
that  the  notice  was  bad  on  that  account,  and  lindley, 
L.  J.,  adopted  that  view,  saying :  "  It  is  true  that  he 
asked  for  £2  2s.  for  the  surveyor's  fees,  and  there  is  a 
case  which  decides  that  he  could  not  recover  them, 
but  in  fact  he  told  them  what  compensation  he 
wanted.  The  notices  are  as  good  as  any  notices 
could  possibly  be."  That  is  a  decision  of  tha  Court 
of  Appeal  that  a  notice  may  be  good  when  it  calls 
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EbOH  GOUBT. 


for  Bomethin^  to  be  done  that  is  not  authorized. 
But  it  is  said  that  is  inconsistent  with  the  hkter 
decision  of  the  Ooxat  of  Appeal  in  Eor9ey  Estate  ▼. 
Sieiger,  47  W.  E.  644,  [1899]  2  Q.  B.  79,  where  the 
judgment  was  delivered  by  Lord  Bussell,  C.J.  He 
says  (47  W.  E.,  at  p.  646,  [1899]  2  Q.  B.,  at  p.  92) : 
*'  It  is  now  admitted  that  the  plamtiffs  were  not  in  a 
position  to  rely  upon  the  alleged  brraoh  for  non -repair. 
In  these  circumstances  can  this  be  said  to  be  a 
proper  notice  within  the  Act  P  On  the  whole  I  think 
not.  In  the  first  place,  if  the  entering  upon  liquida- 
tion had  alone  been  put  forward,  the  defendants 
would  have  had  the  opportunity  of  considering 
whether  they  had  any  answer,"  and  so  on.  That 
passage  is  addressed  to  the  contents  of  the  notice. 
Then  he  says :  '<  Further,  the  statute  clearly  contem- 
plates that  a  reasonable  interval  shall  dapse  after 
service  of  notice  and  before  action.  Can  two  days* 
notice  be  said  in  all  the  GLroumstances  to  be  a  reason- 
able notice  P  I  think  not."  That  is  addressed  to  the 
validity  of  the  proceedings  based  on  the  notice. 
Then  he  concludes :  <<  On  the  whole,  therefore,  I  am 
of  opinion  that  the  notice  was  bad."  I  understand 
this  to  refer  to  the  proceedings  on  tiie  notice  and  not 
to  its  contents,  and  do  not  r^  it  as  conflicting  with 
Locky.  Pearccy  which  was  not  cited  in  the  case.  The 
decision,  then,  amounts  to  this,  having  regard  to  the 
shortness  of  the  time  between  service  of  notice  and 
the  writ,  the  proceedings  were  bad,  but  not  the  notice. 
The  only  other  case  I  need  mention  is  In  re  Serle^ 
Gregory  v.  8erle,  46  W.  B.  440.  [1898]  1  Ch,  652, 
which  is  not  a  decision  on  the  point  before  me,  but 
on  insufficient  particulars,  and  is  therefore  in- 
applicable. I  therefore  hold  that  the  notice  is  a  good 
notice. 

Solicitors  for  the  plaintiff,  Moon,  Oilka,  &  Moon. 
SoUdtors  for    the  defendants.    Western  Jk  8<ms; 
BulberU,  Bussey,  &  Mttoalfe  ;  R.  H.  Hargreaves. 


n,C.J.,  I 


Nov.  17,  18; 
Dec.  21. 


Q.  B.  Div. 

(Lord  BusscJl  of  Killowen, 
and  fiigham  and  Darling, 

LoosDON  {Appellant)  v.  Booth  (Respondent),  (a.) 
Common  lodging-house — Charitable  institution — Salva- 
tion Army  shelter  —  Non-registration —Penalty  for 
keeping-'Common  Lodging  Houses  Act^  1861  (14  <fe  15 
VicL  c  2S)— Common  Lodging  Houses  Act,  1853  (16 
An  Vict,  c  41),  s.  8. 

The  respondent  had  opened  and  kept  a  lodging-house 
for  men  of  the  poorest  claas,  known  as  «  ScUvation  Army 
shelter,  whicK  though  not  kept  for  the  purpose  of  gain, 
was  conducted  upon  business  principles.  The  house  was 
not  registered,  nor  had  it  been  inspected  and  approved  by 
the  local  authority  in  accordance  with  section  3  of  the 
Common  Lodging  Houses  Act,  1853. 

The  facts  as  found  in  the  case  were  substantially  the 
same  as  those  in  Booth  v.  Ferret,  38  W.  R.  718, 
25  0.  B.  D.  87,  and  the  magistrate  held  himself  bound 
by  thai  decision,  and  dismissed  the  summons  against  the 
respondent  charging  him  toith  the  offence  of  keeping  an 
unregistered  common  lodging-house. 

Held  that  Booth  v.  Ferrett  was  wrongly  decided, 
and  that  these  shelters,  being  of  a  doss  of  lodging- 
house  in  which  persons  of  the  poorer  sort  were  received 
for  short  periods,  and,  although  strangers  to  one 
another,  were  allowed  to  inhabit  one  common  room, 
were  common  lodging-houses ;  and  therefore  the  magis- 
trate should  have  convicted  the  respondent. 


(a.)  Beported  by  Eeskins  Beib,  Esq.,  Barrister- 
at-Law. 


Case  stated  by  Sir  F.  Lushington,  chief  metropolitw 
magistrate. 

Tke  respondent  was  charged  by  the  appellant,  an 
official  of  the  London  County  Council,  with  keeping  a 
shelter  known  as  the  "  Harbour,"  Stanhope-strest,  St 
Clement  Danes,  belonging  to  the  Salvation  Army, 
without  having  been  registered  as  the  keeper  of  a 
common  lodging-house.  The  place  in  question  was 
kept  by  the  respondent  for  the  reception  and  lodging 
of  men  only  aohnitted  by  the  offioiafs  in  charge  under 
certain  regulations  in  connection  with  certain  social 
work  under  a  general  scheme.  Persons  were  admitted 
at  4d.  a  night,  or  2s.  a  week,  for  a  bed,  and  the  use, 
in  common  with  other  occupants,  of  the  rooms  of  the 
shelter.  The  officials  in  charge  had  a  discretionary 
power  to  admit  persons  without  payment  or  at  a  less 
payment.  The  respondent  was  not  entered  on  the 
register  of  common  lodging-houses  kept  under  the 
Common  Lodging  Houses  Acts.  On  the  16th  of  May 
last  there  were  in  the  house  157  beds  or  bunks. 
Occupants  had  to  provide  their  own  food,  but  ware 
entitled  to  cook  it  at  the  fire  provided  in  the 
kitchen.  Only  men  were  admitted  to  this  shelter, 
and  those  who  were  dnmk  or  disorderly  were  refnaed 
admittance. 

The  occupants  were  of  the  same  class  as  those  who 
usually  frequent  registered  common  lodging^-houaes, 
save  tiiat  some  of  the  persons  admitted  into  the 
house  were  so  dirty  that  they  could  not  be  received 
at  an  ordinary  lodging-house. 

It  appeared  from  the  accounts  of  the  working  of 
all  the  shelters  used  in  connection  with  the  scheme 
throughout  England  that  there  was  a  loss  on  them  of 
over  £600  in  one  year,  although  the  prioes  ohaiged 
were  similar  to  those  charged  by  common  lodging- 
houses  which  were  kept  for  making  a  profit. 

The  magistrate  held  that  the  facts  admitted  or 
proved  were  indistinguishable  from  those  in  Booth  ▼. 
Ferret,  38  W.  B.  718,  25  Q.  B.  D.  87,  and  that 
this  shelter  therefore  was  not  a  oommon  lodging- 
house  within  the  Common  Lodging  Houses  Acts,  1851 
and  1853.    He  accordingly  dismisaad  the  summons. 

The  London  County  Oduncil  appealed. 

Arthur  Jdf,  Q.C,  and  Ryde,  for  the  appellants. — 
The  matter  came  before  the  magistrate  as  a  gmaai^ 
criminal  case,  and  therefore  there  was  no  sppesf  frosi 
this  court  to  the  Court  of  AmeaL  As  the 
question  depended  upon  whether  Booth  v.  FerrH, 
dedded  nine  jmn  ago,  ought  now  to  be 
followed,  aa  a^^oation  was  made  to  have  thk 
appeal  heard  by  a  specially-constituted  oonrt. 
The  case  raised  a  point  of  great  public  importspoe. 
On  the  one  hand  there  were  the  Acts  which  provided 
for  the  sanitation,  the  good  government  and  reQ^als- 
tion  of  common  lodging-houses  in  which  the  very  poor 
herd  together,  and  on  the  other  hand  there  were  thew 
gentlemen  of  the  Salvation  Army  who  from  philan- 
thropic motives  have  started  houses  called  shelters,  who 
claimed  on  the  authority  of  Booth  v.  Ferrett  thsLt  tlie 
shelters  did  not  come  within  the  Acts.  The  powen 
given  sanitary  authorities  under  the  Acts  had  been 
transferred  to  the  county  council,  and  they  £mI 
bound  to  take  these  proceedings.  The  question 
whether  a  building  in  which  a  number  of  poor  persons 
congregated  should  be  registered,  and  thereby  open  to 
inspection  by  skilled  pubUc  officials,  who  would  sse 
that  cleanliness,  ventilation,  and  other  sanitary  pre- 
cautions were  enforced,  ought  not  to  depend  txpon 
whether  the  house  was  carried  on  as  a  phxlanthzofso 
or  as  a  commercial  institution.  If  a  man  obtsuned 
admittance  to  an  unregistered  shelter  suffisrinar  from 
an  infectious  disease  the  local  authority  coud.  not 
ly  deal  with  the  matter.  Booth  v.  Ferret  ww 
'  on  a  wrong  principle. 
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High  Cotjbt. 


LoGSDON  (AppELLAirr)  V.  Booth  (Bebpondbnt). 


High  Couet. 


FoUard,  for  the  respondent. — The  Salyation  Aimy 
were  not  fighting  from  mere  oaprioe,  as  they  were 
fully  alive  to  the  necessity  of  enforcing  all  sanitary 
precautions.  Since  Booth  v.  FerrtU  was  decided  they 
have  spent  £40,000  in  improving  these  shelters.  If 
the  shelters  were  registered  the  county  ooundl  regula- 
tion of  300  or  400  cubic  feet  of  air  space  for  each 
inmate  of  a  common  lodging-house  would  be  ap- 
plicable to  these  shelters.  Unless  each  inmate  paid 
4d.  for  his  night's  lodging  this  could  not  be  done, 
and  many  poor  wretches  who  were  now  allowed  in  on 
payment  of  Id.  or  2d.  would  have  to  pass  the  niffht  on 
the  stones.  After  a  hearing  lasting  eight  days  before 
the  magistrate,  in  which  experts  were  examined,  an 
agreement  was  arrived  at  witii  the  local  health 
authorities  (which  had  been  loyally  kept)  whereby  no 
more  persons  were  to  be  given  shelter  than  the  shelter 
would  allow  of  giving  to  each  inmate  180  cubit  feet 
of  airspace. 

Cur.  adv.  vuU, 

Deo.  21.— Lord  Bussbll,  G.J.,  who  delivered  the 
judgment  of  the  court,  after  referring  to  the  facts 
set  out  in  the  case,  said :  The  ouestions  which  arose 
for  our  determination  are  as  follows :  (1)  Is  Booth  v. 
Ferrutt  in  principle  distinguishable  from  this  case ;  (2) 
if  not,  was  that  case  rightly  decided ;  and  (3)  if  not 
rightly  dedded,  ought  we  now  to  review  it?    [His 
lordship  then  discussed  minutely  the  facts  of  the 
case,  and  stated  that,  in  the  opinion  of  the  court,  the 
present  case  was  not  distinguishable  in  princi|de  from 
Booth  V.  Ferrett,    He  then  proceeded:]    The  next 
inquiry   is.   Was   that  case  rightly  decided?     The 
learned  judges  in  Booth  v.  FerrtU  came  to  the  condu- 
iion  (bat  with  hesitation)  that  a  similar  house,  and 
similarly  conducted  to  the  present,  was  not  a  common 
lodging-house,  ou  two  grounds— -(1)  that  it  was  not 
carried  on  as  a  business  for  the  sake  of  profit,  but  as  a 
humane  or  charitable  enterprize ;  and  (2)  that  it  was 
not  open  to  all  comers  as  (it  was  stated)  a  common 
lodging-house  was.    Before  examining  these  grounds 
of  decision  more  closely  it  will  be  well  to  examine  the 
scheme  of  legislation  on  this  subject  and  endeavour  to 
get  a  clear  conception  of  its  object.     [His  lordship, 
after  referring  in  some  detail  to  the  proTisions  of  tiie 
Gcmimon  Looking  Houses  Acts,  1851  and  1863,  and 
pointing  out  £at  they  must  be  regarded  as  measures 
of  sanitary  protection,  continued?]    Applying  these 
conditions  to  the  first  ground  on  which  uie  decision  in 
Booth  V.  FerrHt  was  based,  it  seems  impossible  to 
admit  that  the  fact  that  the  house  or  building  in  ques- 
tion was  carried  on  for  charitable  objects  and  not  for 
gain  would  take  it  out  of  the  measure  of  sanitary  pro- 
tection if  otherwise  it  would  be  within  it.  The  question 
is  not  with  what  object  or  prompted  l^  what  motive 
the  house  is  carried  on,  but  whether  the  house  is  such, 
and  is  so  carried  on  as  a  lodging-house  as  to  be  within 
the  provisions  of  the  Act,  as  it  is  clearly  within  the 
misohief  aimedatbythe  Act.    It  is  to  be  observed  that 
the  learned  judges  in  Booth  v.  Ferrttt  di£Ferentiate 
the  house  in  that  case  from  a  common  lodging-house 
only  on  the  two  grounds  I  have  mentioned*    If  large 
numbers  of  the  most  wretched  class  are  lodged  in  com- 
mxm  iJeeping  rooms  insanitary  conditions  are,  in  the 
absence  of  inspection,  supervision,  and  control,  likely 
to  arise,  and  it  was  the  object  of  the  law  to  secure 
that  inspection,  su{>ervision,  and  control.    We  fail  to 
see  tiiie  relevance  in  this  connection  of  the  motive 
actuating  tiie  keeper  of  such  a  house,  whether  it  be 
philanthropic  or  mercenary.    But  the  second  ground 
of  the  decision  is  that  the  '*  Harbour"  is  not  within 
^    the  St  state  on  the  ground  that  a  common  lodging- 
;    house  is  open  to  all  comers  in  this  sense,  that  the 
\  keeper  of  such  a  house  cannot  refuse  admission  to 
i  anj  applicant.    Is  this  so?    To  give  to  a  common 


lod^inff-house  this  character  is  to  attach  to  its  keeper 
obligations  analogous  to  that  of  a  common  carrier  or  a 
common  innkee^.  We  are  unaware  of  any  authority 
for  this  proposition.  The  language  of  Lindley,  J., 
in  Langdon  v.  Broadhmt,  37  L,  T.  Rep.  434,  is  referred 
to  where  he  speaks  of  a  common  lodging-house  as  one 
*'  open  to  all  comers  "-—that  is,  as  we  understand  the 
language,  where  practically  sJl  comers  are  received 
without  discrimination;  but  that  is  a  very  different 
thing  from  saying  that  the  keeper  is  under  an  obliga- 
tion to  receive  all  comers.  We  see  no  reason  to 
doubt  that  the  keeper  of  a  common  lodging-house 
might  refuse  to  admit  drunken  or  disorderly  or  un- 
cleanly men  or  men  of  known  evil  reputation,  as 
thieves  and  the  like,  or  indeed  any  persons  whom  he 
chose  to  exclude.  Further,  it  seems  to  us  on  the 
facts  before  us  that  the  '*  Harbour  "  might  properly 
be  described  as  open  in  the  same  sense  to  all  comers. 
The  very  **  outcasts  of  society "  are  objects  of  the 
humane  solicitude  of  the  respondent.  Even  verminous 
subjects,  who  are  wUling  to  submit  to  cleansing 
operations  are  admitted,  and  in  the  case  before 
us  it  is  stated  that  the  occupants  of  the  "  Harbour" 
are  of  the  same  class  as  those  who  frequent 
common  lodging-houses,  but  that  into  the 
"  Harbour"  are  received  persons  who  would  usually  be 
refused  admission  into  registered  common  lodging- 
houses.  The  only  restrictions  on  admission  which  may 
suggest  a  difference  between  the  **  Harbour"  and 
registered  common  lodging-houses  are  the  regulations 
(1)  that  men  who  are  able  to  pay  for  better  accommo- 
dation are  not  allowed  to  make  the  *'  Harbour  "  their 
permanent  home,  and  (2)  that  the  **  Harbour  "  is  not 
to  be  used  to  assist  idle  men  to  live  a  lazy  life.  We 
cannot  assent  to  the  view  that  this  is  sufficient  to 
differentiate  the  two  classes  of  houses.  We  know  of 
no  better  description  of  a  common  lodging-house  than 
that  given  many  years  ago  by  the  law  officers.  Sir 
Alexander  Oockbum  and  Sir  W.  Page  Wood,  to  the 
effect  that  a  common  lodging-house  was  that  class 
of  lodging-house  in  whidi  persons  of  the  poorer 
class  are  received  for  short  periods,  and,  aluiough 
strangers  to  one  another,  are  allowed  to  inhabit  one 
common  room.  If  this  be  the  proper  description  of 
a  common  lodging-house,  as  we  thmk  it  is,  we  cannot 
see  in  what  material  respect  it  differs  from  the  re- 
spondent's shelter.  [His  lordship  then, after  intimating 
that  l^e  court  was  prepared  to  overrole  Bo€^  v. 
Ferrett,  and  dealing  witii  an  argument  of  the  re- 
spondent based  on  the  Public  Health  (London)  Act, 
1891,  concluded  as  follows:]  The  result  is  that  the 
appeal  will  be  allowed,  and  that  the  case  will  be  re- 
mitted to  the  learned  magistrate  with  an  intimation  of 
our  judgment  upon  it.  I^der  the  circumstances  there 
will  be  no  costs  of  the  appeal,  and  having  regard  to  the 
decision  of  Booth  v.  Ferrett,  on  which  the  resp<nident 
was  justified  in  acting,  the  learned  magistrate  will,  no 
doubt,  think  that  the  smallest  nominal  fine  will  meet 
the  justice  of  theoase.  We  desire  tosay  thatweshould 
regret  if  the  result  of  our  decision  were  seriously  to 
interfere  with  the  humane  work  of  the  rei^ndent. 
We  do  not  think  it  will  or  can,  but  whether  it  does  or 
not  the  law  must  be  observed.  We  have  read  the 
careful  regulations  framed  for  the  good  govenmient 
of  tiie  **  Harbour  "  and  the  respond^t's  other  similar 
houses,  and  noticed  the  anxiety  manifested  in  those 
rules,  not  only  to  ensure  observance  of  all  conditions 
neoessary  to  secure  cleanliness  and  good  health  and  to 
prevent  the  growth  and  spread  of  msease,  but  also  to 
observe  the  law,  whatever  that  law  may  be.  Indeed, 
the  regulations  expressly  provide  that  every  shelter 
shall  be  fitted  up  in  acoordance  with  the  requirements 
of  the  sanitary  authority  of  the  district.  On  the  other 
hand,  we  trust  that  those  who  are  charged  with  the 
enforcement  of  the  law  will  do  all  they  can  consistently 
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High  Coubt. 


SlOKBBT  V,  SlOEERT. 


High  Coubt. 


with  their  duty  and  consisteiit  with  effecting  the 
objects  of  the  law  to  avoid  anything  like  harahness  or 
iinreaeonableneai  in  its  enforcement 

Solicitors  for  the  appellants,  W.  A.  Blaxland. 

Solicitors  for  the  respondents,  Banger,  Burton,  dh 
Fro$t. 


^"^•^DivJ.i'"-'^"!  J«Jy  18.  27.  1899. 

SlOKSBT  V.  SiCKEBT.   (a.) 

Divorce  — Desertion  —  Adultery  by  husband— Offer  of 
forgiveness  if  discontinued — Continuance  of  adultery 
insisted  on — Befusal  by  wife  to  continue  cohabitation 
— Separation. 

To  coneUttUe  desertion  there  must  be  a  cessation  of 
cohabitation  and  an  intention  on  the  part  of  the  accused 
party  to  desert  the  other  ;  it  is  not  always  or  necessarily 
the  guiUy  party  who  leaves  the  matrimonial  home, 

A  husband  vxu  committing  acts  of  adultery  which,  on 
discovery  by  hie  wife,  he  admitted  had  continued  from 
the  time  of  the  marriage,  and  he  refused  to  discotitinue 
these  acts,  although  his  vfife  said  she  could  not  live  with 
him  unless  he  did  so  ;  and  they  separated  and  lived  apart 
for  more  than  two  years,  when  a  suit  was  commenced  by 
the  wife  for  dissolution  on  the  ground  of  adultery  and 
desertion  for  more  than  two  years. 

Held,  that  the  husband  had  been  guilty  of  desertion. 

Hearing  before  the  court  itself  of  the  wife's  petition 
for  dissolution  of  the  marriage,  on  the  groima  of  her 
husband's  desertion  and  adultery. 

The  facts  are  fully  stated  in  the  judgment. 

July  18.  —  Bargrave  Deane,  Q.C,  and  LkweUun 
Davis,  for  the  petitioner. — It  is  not  necessarily  the 
guilty  party  who  leaves  the  home.'  Here  the  wife  was 
compeUed  to  cease  cohabitation  by  the  husband's 
conduct,  and  the  husband  refused  to  discontinue  ih.e 
adultery,  although  he  knew  his  wife  would  not 
continue  the  cohabitation  unless  he  did  so ;  therefore 
he  deserted  her. 

Cur,  adv,  vuU, 

July  26.  —  Babnkb,  J.,  delivered  the  following 
written  judgment :  The  petitioner  in  this  case  prays 
for  a  dissolution  of  her  marriage  with  the  respondent, 
on  the  ground  of  his  alleged  desertion  and  adultery. 
The  adultery,  which  occurred  in  April,  1898,  and 
May,  1899,  was  proved,  but  an  impor£int  question  is 
raised  with  regard  to  the  alleged  desertion.  The 
facts  ^  M>pear  to  me  to  be  that  the  petitioner  was 
marriea  to  the  respondent,  who  is  an  artist,  on  the 
10th  of  June,  1885,  and  that  they  lived  together  until 
the  29th  of  September,  1896.  The  effect  of  the 
evidence  is  that  in  1896  the  petitioner  had  strong 
suspicions  that  the  respondent  was  leading  an  im- 
proper life ;  that  in  1895  she  found  a  letter  to  him 
from  a  woman,  and  that  he  admitted  two  cases  in 
adultery,  one  with  that  woman  and  one  with  another 
woman,  but,  as  he  promised  to  have  nothing  more 
to  do  with  them,  she  forgave  him ;  that  in  Ma^, 
1896,  there  was  a  short  separation  between  them,  in 
consequence  of  his  conduct,  but  that  he  rejoined  her 
in  Switzerland ;  that  on  the  29th  of  Septemk>er,  1896, 
while  they  were  at  Fluellen,  on  the  Lake  of  Lucerne, 
he  made  a  statement,  the  effect  of  which  was  that  it 
was  of  no  use  concealing  the  fact  that  he  had  never 
been  faithful  to  her,  and  never  could  be ;  and  that  the 
petitioner  said  that  as  long  as  the  respondent  lived 
that  sort  of  life  she  could  not  live  with  bim,  but  was 

(a.)  Beported  by  J.  Gbbabd  Laivg,  Esq.,  Barrister- 
at-Law 


willing  to  do  so  if  he  would  give  it  up,  but  he  declined 
to  do  so.  They  therefore  separated,  and  have  ever 
since  lived  separate.  On  the  8th  of  December,  1898, 
the  petitioner  wrote  to  the  respondent  as  follows : 

*'  Dear  Walter,—- In  spite  of  your  having  told  me, 
when  we  parted  in  Switzerland  in  September,  1896, 
that,  immediately  after  our  marriage  and  ever  since, 
you  have  lived  an  adulterous  life,  and  that  you  felt 
sure  you  coxdd  never  live  a  different  one,  I  have  been 
hoping  against  hope  that  you  would  abandon  it,  but 
all  that  I  have  heard  of  you  during  the  last  two  years 
has  forced  me  to  give  up  all  possible  hope  for  the 
future.  "  Yours  truly, 

"E.  M.   SiCKEBT." 

To  this  letter  the  respondent  replied,  on  the  14th  of 
Decembw: 

"  My  dear  Nellie,— I  have  received  your  letter  of 
the  8th  of  December.  It  is  quite  true  that  I  have  not 
been  faithful  to  you  since  our  marriage  and  it  is  equally 
true  that  during  the  two  years  since  we  parted  I  have 
been  intimate  with  several  women.  As  I  told  yon 
long  ago,  I  cannot  continue  a  life  of  dissimulatioii. 
I  have  diosen  my  mode  of  life  and  I  am  unable  to 
alter  it.  An  undertaking  to  do  so  on  my  part  would 
be  misleading. 

*'  Ever  your  profoundly  attached 

"Walteb  Siokbbt." 

Shortly  afterwards— viz.,  in  May,  1899,  this  suit 
was  commenced. 

There  have  been  a  number  of  oases  on  this  question 
of  desertion,  but  as  they  were  mostly  undefended,  and 
as  the  question  raised  upon  the  facts  in  this  case  is 
of  coDslaerable  importance,  I  reserved  my  judgment. 
A  wife  is  entitled  to  obtain  a  divorce  from  her  hus- 
band if  he  has  been  guilty  of,'  inter  alia,  adultery 
coupled  with  desertion,  witiiout  reasonable  excuse, 
for  two  years  and  upwards.  In  order  to  constitute 
desertion  there  must  be  a  cessation  of  cohabitetion 
and  an  intention  on  the  part  of  the  accused  party  to 
desert  the  other.  In  most  cases  of  desertion  the 
guilty  party  actuaUy  leaves  the  other,  but  it  is  not 
always  necessarily  the  guilty  party  who  leaves  the 
matnmonial  home.  In  mv  opinion  the  partv  who 
intends  to  bring  the  cohabitation  to  an  end,  and 
whose  conduct  in  reality  causes  its  termination, 
commits  the  act  of  desertion.  There  is  no  substantial 
difference  between  the  case  of  a  husband  who  intends 
to  put  an  end  to  the  stete  of  cohabitation  and  does  so 
by  leaving  his  wife,  and  that  of  a  husband  who,  with 
the  like  intent,  obliges  his  wife  to  separate  from  him. 
This  view  of  the  law,  applicable  to  desertion,  has 
been  taken  in  the  cases  of  Dickinson  v.  Dickinson, 
62  L.  T.  Bep.  330,  38  W.  B.  Dig.  69,  and 
Koch  V.  Koch,  [1899]  P.  221,  47  W.  B.  Dig.  51. 
In  the  first  of  these  cases  the  husband  brought  to 
the  house  a  woman  with  whom  he  had  immoral 
relations.  The  wife  refused  to  admit  her,  but 
the  husband  insisted.  The  wife  remained  a  short 
time  in  the  house,  and  then  told  her  husband  that 
either  she  or  the  woman  must  leave  the  house.  The 
husband  told  her  tbat  she  might  do  as  she  liked,  but 
that  the  wonuin  would  remain.  The  wife  thereupon 
left  and  never  afterwards  cohabited  with  her  husbud. 
Sir  Charles  Butt  held  that  the  husband  was  guilty  of 
deserting  his  wife. 

In  the  second  case,  which  was  heard  before  myself, 
the  husband  was  guilty  of  immoral  relations  witii  a 
servant  in  the  house.  The  husband  refused  to  break 
off  these  relations  or  discharge  the  girl,  and  the  wife 
thereupon  left  the  house.  The  husband  continued 
to  live  for  years  with  the  servant  I  held  the 
husband  guilty  of  desertion.  In  these  two  cues 
the  adulterous  intercourse  which  the  husband 
refused  to  put  an  end  to  was  being  carried  on  in  the 
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matrimonial  home ;  but  in  the  earlier  case  of  Graves 
▼.    Graves,  heard   by  Lord  Penzance   in    1864   and 
reported  in  12  W.  B.   1016,  3  Sw.  &  Tr.  350,  and 
33  L.  J.   P.  &  M.  66,  the  adulterous  intercourse, 
though  carried  on  for  a  time  in  the  house  occupied  by 
the  petitioner  and  respondent,  was  not  discovered  by 
the  petitioner  until  after  the  parties  had  separated. 
The  report  in  the  Law  Journal  is  the  fuller  of  the 
two,  and  the  head-note  is  as  follows :  ''  Shortly  after 
a  marriage  the  husband,  with  the  intention  of  bring- 
mg  about  a  separation,   so  treated  his  wife  as  to 
compel  her  to  leave  him.     She  subsequently  made 
sevmd  offers  to  return,  but  he  refused  to  receive  her. 
She  continued  willing  to  return  until  she  found  that 
he  was  carrying  on  an  adulterous  intercourse  which 
had  subsisted  since  the  marriage.    She  then  refused 
to  return  except  upon  condition  that  such  intercourse 
should  cease.    Held,  that  such  conduct  before  the 
wife  became  aware  of  his  adultery  amounted  to  deser- 
tion, and  that  such  desertion  was  not  put  an  end  to 
by  her  unwillingness   to  return  while  the  adultery 
oontinned."    The  present  case  is  scarcely  distinguish- 
able from  the  case  of  Pizzala   v.   Pizzala,   reported 
only  in  12  Times  L.  B.  451.    There  the  husband  was 
carrying  on  an  adulterous  intercourse  with  another 
woman «  but  not  in  the  matrimonial  home,  and  refused 
to  break  it  off,  although  his  wife  fold  him  that  unless 
he  did  so  she  must  leave  him.    The  wife  then  left 
him,  and  he  continued  to  live  with  the  woman  for 
ever  two  years.    The  President  held  the  husband 
guilty  of  desertion. 

These  cases  all  appear  to  me  to  have  been  decided 
in  accordance  with  the  principles  shortly  stated  above, 
and    no    distinction   has   been    made    whether    the 
adulterous  intercourse  was  carried  on  in  the  matri- 
monial home  or  elsewhere.    A  wife  whose  husband  is 
carrying  on  an  adulterous  intercourse  with  another 
woman  or  other  women  is  not  bound  to  remain  in  co- 
habitation with  him.      She  can  at  once   obtain    a 
judicial  separation.    She  may,  however,  be  willing  to 
remain  with  her  husband  provided  he  will  give  up  the 
connection  complained  of,  and  if  he  refuses  to  do  so,  a 
wife  with  any  self-respect  has  only  one  course  to  take 
— ^that    is,   to    withdraw    from    cohabitation.      The 
husband  in  such  a  case  must  be  taken  to  intend  the 
consequpnces  of  his  action — that  is  to  say,  that  his 
wife  shall  not  live  with  him.    The  situation  then  pro- 
duced is  just  the  same  as  if  the  guilty  husband  left  his 
wife.     Desertion  is  not  to  be  tested  by  merely  ascer- 
taining which  party  left  the  matrimonial  home  first. 
It  may  be  committed  by  a  husband  acting  as  I  have 
just  said,  and  if  the  attitude  of  the  parties  remain  the 
same  for  two  years  the  offence  of  desertion  contem- 
plat«  d  by  the  statute  is  complete.    I  may  add  that  the 
American  writer  Bishop,  in  his  work  on  the  law  of 
marriase  and  divorce,  has  the  following  passage  on 
the  snbjeot  of  desertion  (edition  1891,  vol.  1,  section 
1710)  :  *'  It  is  immaterial  which  of  the  married  purties 
leaves  the  matrimonial  home,  the  one  who  intends 
bringing  the  cohabitation  to  an  end  commits  the  deser- 
tion."    I  am  of  opinion  that,  upon  the  facts  proved 
in  evidence  before  me  in  the  present  case,  the  re- 
spondent has  been  guilty  of  adultery,  coupled  with 
desertioi^  for  two  years  and  upwards,  and  I  pronoimce 
a  decree  tif  si ,  with  costs. 

Decree  nisi,  tvith  costs. 

Solicitors,  Skarpe,  Parker,  Priicharda,  &  Barhamt 
for  MaUhew8^  James,  &  Co,,  Birmingham. 


Prom  C.  A.)  j.^  .^ 

(Enghiud).  }  ^^-  ^^• 

De  Nicols  v.  Otjrlibr.  (a.) 

Domicil — Husband  and  wife — Matrimonial  domicil — 
French  law-^Contrad  of  marriage — Movable  goods — 
Change  of  domicil—  Community  of  goods. 

Two  French  subjects,  born  and  domiciled  in  France, 
married  there  without  a  contract  of  marriage,  and 
became,  therefore,  subfed  to  the  system  of  **  community 
of  goods,**  They  afterwards  acquired  an  English 
domicil,  and  the  husband  died  in  this  country  possessed 
of  movable  property. 

Held,  that  the  change  of  domicil  did  not  affect  the 
rights  acquired  by  their  marriage  in  France,  and  con- 
sequently  the  French  law  of  '*  community  of  goods  "  was 
still  applicable  ;  so  that  the  husband's  power  of  disposi' 
tion  by  will  was  limited  to  a  moiety. 

Decision  of  Ck)urt  of  Appeal,  In  re  De  Nicols,  De 
Nicols  r.  Curlier,  46  W.  B.  532,  [1898]  2  Ch.  60,  r«- 
versed, 

Lashley  v.  Hog,  4  PaUm*s  Sc.  App,  Gas,  581,  dis- 
tinguished. 

Appeal  from  order  of  Court  of  Appeal  (Lindley, 
M.B.,  Bigby  and  Collins,  L.JJ.),  46  W.  B.  532, 
[1898]  2  Ch.  60,  reversing  decision  of  Eekewioh,  J., 
46  W.  B.  326,  [1898]  1  Ch.  403. 

In  1854  M.  and  Madame  De  Nicols,  French  subjects, 
were  married  in  Paris.  No  contract  or  settlement 
was  made  by  the  parties  on  their  maniage,  in  which 
case  by  French  law  their  rights  with  respect  to 
property  were  regulated  by  the  law  of  ''  community 
of  goods." 

In  1863  M.  De  Nicols  came  over  to  England  with 
his  wife. 

In  1865  thev  became  naturalised  as  English  subjects. 
M.  De  Nicols,  with  the  assistance  of  his  wife, 
carried  on  a  business  in  England,  whereby  he 
acquired  a  larse  fortune. 

M.  De  Nicou  died  on  the  28th  of  Februarv,  1897, 
haviuff  by  his  will  dated  the  22nd  of  March,  1895, 
given  his  residuary  estate  real  and  personal  to  trustees 
upon  trust  for  sale  and  to  hold  the  proceeds  upon 
trust  for  his  wife  for  her  life  and  after  her  death  upon 
trusts  for  the  daughter  of  the  marriage  and  her 
husband  and  children. 

The  wife,  however,  claimed  a  moiety  as  her  own 
absolute  property  under  the  French  law,  and  an 
originating  summons  was  taken  out  to  determine  this 
among  other  questions.  Eekewich,  J.,  decided  that 
a  change  of  domicil  did  not  affect  the  rights  acquired 
by  Mons.  and  Madame  De  Nicols  in  each  other's 
unsettled  movable  property  by  their  marriage  in 
France.  The  Court  of  Appe^  however,  held  otherwise, 
reversing  Kelrowich,  J.,  on  the  authority  of  Lashley 
V.  Hog,  4  Paten's  Sc.  App.  Cas.  581. 
Madame  De  Nicols  appealed. 

Graham  Murray  {Lord  Advocate)  and  Westgate,  Q,C, 
{Renshaw,  Q,C,,  and  Ingle  Joyce  ^Hh  them},  for  the 
appellant. 

I>iceyf  Q*0,,  and  Whinney,  for  respondents  othei^ 
than  the  executors  and  trustees. 

E,  J,  Elgood  and  F,  J,  Maugham,  for  the  executors. 

The  authorities  referred  to  are  set  out  at  length  in 
the  report  in  the  court  below.  The  German  New 
Code,  1900,  was  also  mentioned. 

(a.)  Reported  by  C.  H.  GRAFEOif,  Esq.,  Barrister- 
at-Law. 
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Earl  of  Halsbuby,  L.C. — It  is  not  necessary  to 
state  with  great  mmuteness  how  the  qaeetion  in  the 
present  appeal  arises.  It  is  enough  to  say  that  two 
French  sabjeots  were  married  according  to  the  laws 
of  France  on  the  SOth  of  May,  1854. 

No  marriage  contract  or  instrument  in  writing  was 
executed  by  either  of  the  parties. 

The  parties  lived  together,  and  in  the  year  1863 
they  came  to  England,  and  in  the  year  1865  the 
husband  obtained  the  status  of  a  naturalized  British 
subject. 

The  whole  dispute  turns  on  the  question  whether  the 
changed  domidl  and  naturalization  of  the  husband 
affected  the  wife's  rights  so  as  to  give  the  husband 
the  power  to  dispose  of  all  the  movable  property  by 
will  instead  of  being  restricted  to  the  power  of  dis- 
posing of  only  one  half  of  it,  as  he  undoubtedly 
would  have  been  so  restricted  by  the  French  law  if 
the  French  law  is  decisive  of  the  question. 

The  parties,  as  I  have  said,  were  married  according 
to  French  law,  and  the  first  thing  to  do  is  to  see  how 
the  matter  would  be  dealt  with  in  reelect  of  such  a 
marriage  by  the  French  law.  There  is  no  real 
conflict  between  the  learned  persons  who  have  given 
evidence  on  this  question.  One  of  them  indeed, 
besides  giving  evidence  as  to  what  the  French  law  is, 
upon  which  he  is  an  authority  entitled  to  respect,  has 
also  gone  on  to  express  an  opinion  upon  how  that  law 
should  be  treated  in  this  country,  upon  which  subject 
he  is  no  authority  at  all,  and  indeed  such  a  question 
is  not  the  sabject  of  evidence  at  all,  but  pure  matter 
of  English  law  for  English  comity  to  dedde. 

The  law  of  France  as  applicable  to  the  matter  now 
in  debate  is  deposed  to  by  M.  Paul  L%x,  a  licentiate 
of  law  in  the  University  of  France,  an  advocate  who 
has  practised  in  the  Coiurt  of  Appeal  in  Paris,  and  his 
evidence  upon  the  subject  is  not  really  questioned  by 
the  Rentlemen  on  the  other  side.    M.  Jjkx.  says : 

''  2.  According  to  the  law  of  France,  and  in 
particular  articles  1393  and  1401  of  the  Code  Civil, 
parties  having  intermarried  without  entering  into  a 
iformal  pre-nuptial  contract  are  governed  so  far  as 
their  present  and  after-acquired  property  is  concerned 
by  the  legal  system  of  community  of  goods  as 
defined  by  articles  1401  to  1496  in  Title  Y.  of  the 
same  Code,  which  title  is  headed  '  Du  Oontrat  de 
manage  et  des  droits  respectifs  de  §poux.' 

'*  3.  The  husband  and  wife  having  so  intermarried 
without  entering  into  a  pre- nuptial  contract  in 
writing  are  placed  by  the  sole  fact  of  the  marriage 
and  stand  in  exactly  the  same  position  in  all  respects 
as  if  previously  to  their  marriage  they  had  in  due 
form  executed  a  written  contract,  and  thereby 
adopted  as  special  and  expressed  covenants  all  and 
every  one  of  the  provisions  contained  in  articles  1401 
to  1496  above  referred  to. 

"  4.  Subject  to  the  exceptions  specified  in  the  next 
following  paragraph  the  community  of  goods  includes 
(1)  all  personsd  property  belonging  to  the  husband 
and  wife  at  the  date  of  the  marriage,  or  having 
devolved  upon  either  of  them  during  coverture ;  (2)  all 
interest  or  income  of  whatever  nature  and  source 
accrued  or  received  daring  coverture;  (3)  all  real 
estate  acquired  during  coverture  (article  1401  Code 
Civil). 

"6.  Beal  estate  x>osse8sed  by  either  spouse  at  the 
time  of  the  marriage  or  that  may  during  coverture 
devolve  upon  him  or  her  by  way  of  inheritance,  gift 
inter  vivos,  or  will,  exclusive  of  real  property  acquired 
during  coverture  by  any  other  means  whatever,  does 
not  become  common  property,  but  remains  the  separate 
property  of  the  spouse  so  possessing  the  same  or  upon 
whom  the  same  has  so  devolved,  and  any  real  estate 
is  deemed  to  be  common  property  unless  it  is  clearly 
proved  that  either  husband  or  wife  possessed  the  same 


previous  to  the  marriage  or  became  entitled  to  ii 
during  coverture  by  way  of  inheritance,  gift  inter  vivo$, 
or  will  as  aforesaid  (articles  1402  and  1404  Code 
Civil). 

"6.  The  administration  of  the  common  property 
belongs  to  the  husband  alone,  who  may  sell,  deal  with, 
and  mortgage  the  same  without  the  wife's  concurrence 
(article  1421  Code  Civil).  The  common  property 
real  as  well  as  personal  stands  or  is  invested  ia  the 
name  of  the  husband  alone. 

"  7.  In  the  case  of  a  legal  community  of  goods  any 
trade  or  business  carried  on  either  by  the  husbtnd  alone 
or  by  thehusband  and  wife  jointiy  is  necessarily  carried 
on  for  the  account  and  bencdt  or  at  the  risk  of  the  com- 
munity of  goods.  The  whole  assets  of  the  said  com- 
munity, also  the  husband's  separate  real  estate,  if  any, 
and  the  husband  himself  personally  in  infinitum  an 
liable  for  the  debtsof  such  trade  or  business,  the  wife  not 
being  liable  for  the  same  except  to  the  extent  of  her 
share  in  the  common  property.  The  name  of  tiie 
husband  alone  appears  in  the  firm  or  style  of  any 
trade  or  business  carried  on  as  aforesaid. 

"8.  In  case  any  real  estate  which  remains  the 
separate  property  of  either  spouse  has  been  disposed 
of  and  the  purchase  consideration  has  not  been  re- 
invested in  the  name  of  the  one  to  whom  such  real 
estate  belonged,  but  has  been  merged  in  the  common 
property,  the  spouse  whose  separate  property  the  real 
estate  so  disposed  of  was  is  on  the  windhiff  up  of  the 
community  of  goods  preferentially  entitled  to  reoetve 
out  of  the  common  property  the  amount  of  the 
purchase  oonsideratton  referred  to  (article  1470  Code 
Civil). 

"  9.  The  community  of  goods  when  once  conatitated 
between  husband  and  wife,  and  whether  created  by 
an  instrument  in  writing  or  by  the  operation  of 
articles  1393  and  1400  of  the  Code  Civil,  cannot  oease 
or  be  determined  by  mutual  consent  or  by  any  caose 
or  event  whatever  except  the  following — ^that  is  to 
sav,  (1)  decease,  (2)  divorce,  (3)  judicial  separation, 
(4;  separation  of  estates  decreed  by  a  competent  court 
of  justice." 

If  this  is  the  law  by  which  the  matter  is  to  be 
governed,  it  cannot  be  denied  that  the  appeUaats  here 
must  succeed,  and  it  is  a  little  difficult  to  underataad 
upon  what  principle  contracts  and  obligations  already 
existing  inter  se  snould  be  affected  by  an  act  of  one 
of  the  contracting  parties,  over  which  the  otiier  party 
to  the  contract  has  no  contirol  whatever.  And,  indeed, 
it  is  not  denied  that  if,  instead  of  the  law  creating 
these  obligations  upon  the  mere  performance  of  the 
marriage,  the  parties  had  themselves  by  written 
instrument  recited  in  terms  the  very  contract  the  law 
makes  for  them,  that  in  that  case  the  change 
of  domidl  could  not  have  affected  such  written  con- 
tract. I  am  wholly  unable  to  understand  why  the 
mere  putting  into  writing  the  very  same  contract 
which  the  law  created  between  them  without  any 
writing  at  all  should  bar  the  husband  from  altering 
the  contract  relations  between  himself  and  his  wife, 
when  if  the  law  creates  that  contract  relation  then 
the  husband  is  not  barred  from  getting  rid  of  tbe 
obligation  which  upon  his  marriage  the  law  affixod  to 
the  transaction. 

A  written  contract  is  after  all  only  the  evidenoe  of 
what  the  parties  have  agreed  to,  and  it  would  seem  to 
be  of  no  superior  force  as  evidencing  the  agreement  of 
the  parties  than  a  known  consequence  of  entering  into 
the  married  status.  I  not  only  do  not  understand, 
but  I  should  decline  to  assent  to  any  such  view,  unlen 
I  am  compelled  by  authoritative  decision  or  statute  to 
adopt  a  view  which  to  my  mind  is  so  entirely 
unreasonable.  And  it  does  not  appear  to  me  that  any 
court  before  whom  this  question  has  oome  would 
disagree  with  me  as  to  its  being  unreasonable. 
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TheVutetoi  the  Rolls  himsdf  nays:  '<It  is  not 
altogether  flatasfactory  to  hold  that  a  change  of 
dondcil  cumot  affect  an  express  contract  embcSying 
tbe  liw  of  the  matrimonial  domidl,  bat  that  a  change 
of  domiflQ  does  affect  the  application  of  that  law  if  not 
embodied  in  an  express  contract." 

I  ahoold  think  that  in  order  to  b<)  binding 
on  Tpnr  lordships  a  preyious  decision  must  be  in 
principle,  and  as  applicable  to  the  same  circum- 
gtanoes,  ideotioal,  and  it  appears  to  me  that  the  case 
bj  which  the  Master  of  the  Bolls  tbonght  himself 
boimd  (LasMey  ▼.  Hog)  is  quite  distinguishable  both 
in  principle  and  circumstances. 

To  omit  other  questions,  the  cardinal  distinction 
between  the  French  and  the  Scotch  law  is  not,  I 
thmk,  without  an  important  bearing  upon  the  very 
qneetion  in  debate,  and  I  think  it  may  be  stated 
shortly  thus: 

If  the  wife  by  the  marriage  in  Scotland  acquired 
no  proprietary  rights  whatever,  but  only  what  is 
ctllel  a  hope  of  a  certain  distribution  upon  the 
koiband's  death,  it  is  intelligible  that  that  right  of 
dietribotion,  or  by  whatever  name  it  is  called,  should 
be  dependent  upon  the  husband's  domicil  as  follow- 
ing the  ordinary  rule  that  the  law  of  a  person's 
domieil  regulates  the  succession  of  his  movable 
property.  But  if  by  the  marriage  the  wife  acquires 
H  part  of  that  oontract  relation  a  real  proprietary 
ri^t,  it  would  be  quite  unintelligible  that  the 
kubind's  act  should  dispose  of  what  was  not  his, 
and  herein,  I  think,  is  to  be  found  the  key  to  Lord 
Hdon'e  judgment  in  Lashley  v.  Hcg.    He  says : 

"The  true  point  seems  to  be  this,  whether  there  is 
SDjtbiDg  irrational  in  saying  that  as  the  husband, 
dning  the  whole  of  his  life,  has  the  absolute  dis- 
position over  the  property,  that,  as  to  him,  whom  the 
policy  of  the  law  has  given  the  direction  of  the  family 
aa  to  tiie  pUce  of  its  residence,  that  he  who  has  there- 
fore this  species  of  command  over  his  0¥m  actions, 
and  over  the  actions  and  property  which  is  his  oum^ 
and  which  is  to  remain  his  own,  or  to  become  that  of 
hie  family  according  to  his  wlU— whv  should  it  be 
thought  an  unreasonable  thing,  that  where  there  is  no 
apnas  contract,  the  implied  contract  shall  be  taken 
io  oe  that  the  wife  ie  to  look  to  the  law  of  the  country 
vhere  the  husband  dies  for  the  right  she  is  to  enjoy  in 
CMe  the  husband  thinks  proper  to  die  intestate." 

It  will  be  obeerved  that  tiie  whole  point  of  what 
l0rd  Eldon  argues — that  the  whole  of  the  property, 
apart  from  express  oontract,  is  absolutely  and  entirely 
thehnsband's,  and  that  as  by  law  he  can  dispose  of  it 
as  he  wiU  it  is  not  unreasonable  that  he  should  be  at 
liberty  to  do  something  which  by  its  legal  »ffect  will 
ehange  what,  I  think,  are  inaccurately  described  as 
the  nghts  of  the  wife,  but  are  accurately  described  as 
what  would  have  been  the  rights  of  tiie  wife  if  no 
diaoge  had  taken  place,  because  in  substance  she  has 
Bori^  atalL 

Doubtless  it  is  true  that,  according  to  the  authorities 
on  Scotch  law,  the  right  of  the  wife  is  no  right  at  all 
in  ite  strict  sense.  When  speaking  of  the  jus  mariti 
it  is  described  as  a  legal  assignation  to  the  husband, 
and  iu  commenting  on  this  authority  the  late  Mr. 
^^aser,  while  at  the  Scotch  bar,  in  his  book  on  the 
Law  of  Husband  and  Wife  (2nd  ed*),  vol.  1,  p.  677, 
aays: 

'*  At  a  very  early  period  of  our  law,  the  distinction 
between  the  two  rights  was  recognized.  The  right  of 
administration  was  regarded  as  being  nothing  more 
ftan  iit  name  importA-a  right  of  administering  the 
property  of  the  spouses,  while  the  jus  mariii  was 
nmslhing  separate  and  superior,  its  purpose  bdng  to 
transfer  the  property  from  one  spouse  to  the  other. 
Tlie  distinction  is  settled  and  ti^en  in  a  number  of 
eases,  xsoging  from  an  early  period  to  the  present 


time,  and  has  not  been  so  clearly  marked  in  some 
institutional  works,  solely  ^m  the  desire  of  the 
writers  to  reconcile  it  with  the  notion  of  an  absolute 
veritable  ammunio,*'  .  •  .  "The  distinction  is 
thus  stated  in  argument  in  the  Session  Papers  of 
Oowan  V.  Furcell :  The  jus  mariti  ovf  r  the  movables 
is  a  right  during  the  existence  of  the  marriage  of 
absolute  property.  The  husband  may  eell,  or  squander, 
or  wastefully  destroy  the  movables  that  fall  under 
communion." 

How  different  the  position  of  the  wife  is  under  the 
Frf^nch  law  is  snfficiemly  indicated  in  contrast  to  the 
above  extract  by  section  1443  of  Code  Civil,  which 
enacts  that : 

**  1443.  A  separation  of  property  can  only  be 
judicially  sued  n>r  by  the  wife  whose  dowry  is  in 
danger,  and  when  the  disorder  of  the  husband's 
affairs  is  such  that  there  is  reason  to  fear  that  his 
property  will  not  be  sufficient  to  satisfy  the  wife's 
rights  and  dainv.  Any  voluntary  separation  is 
void." 

And  if  the  propositions  are  put  shortiy->that  the 
wife  acquires  no  proprietary  rights  by  marriage  under 
the  Scotch  law  at  all,  but  under  the  French  law 
acquires  a  real  proprietai^  right,  the  distinction 
between  the  two  systems  is  evident  enough.  The 
communio  bonorum  in  Scotland  is  a  mere  fiction.  In 
France  it  is  a  reality,  and  in  England,  as  the  Master 
of  the  RoUs  says,  the  parti*^s  to  the  litigation  now 
being  discussed,  Mr.  and  Mrs.  Hog,  were  both 
English,  married  in  England,  where  her  unsettled 
property,  existin|f  and  after  acquired,  became  the 
property  of  Mr.  Hog  by  the  mere  fact  of  the  marriage, 
and  gave  Mrs.  Hog  no  proprietary  right  whatever  to 
the  movable  property  in  question. 

Once  it  is  amnitted  that  the  marriage  gives  a 
proprietary  right,  and  therein  is  the  importance  of 
Uie  distinction  Lord  Eldon  took  between  what  was 
inaccurately  argued  in  that  case,  as  a  proprietary  right 
conferred  by  we  fact  of  marriage  and  a  real  pro- 
prietary right  conferred  by  specific  contract,  the 
anomaly  pomted  out  l^  the  Master  of  the  Bolls  and 
sought  to  be  explained,  becomes  at  once  intelligible. 

It  is  only  mat^ial  as  illustrating  what  was  the 
prevailing  train  of  thought  in  the  minds  of  Lord 
Eldon  and  Lord  Bosslyn.  Both  of  them  speak  of  the 
words  ''implied  contract,"  by  which  I  presume  they 
mean  implied  from  the  relation  of  husband  and  wife, 
and  not  unnaturally  they  deduce  the  condusion  that 
if  it  is  implied  from  that  relation  only,  the  husband's 
change  of  dooiicil  may  bring  with  it  the  conse- 
quential change  from  such  relation. 

Here,  however,  as  I  have  endeavoured  to  point  out, 
the  E^nch  marriage  confers  not  only  an  implied  but 
an  actual  binding  partnership  proprietary  relation 
fixed  by  the  law  upon  the  persons  of  the  spouses,  the 
binding  nature  of  which,  it  appears  to  me,  no  act  of 
either  of  the  parties  contracting  marriage  can  affect 
or  qualify. 

I  can  only  acooimt  for  the  absolutely  inaccurate  use 
of  the  Scotch  term  jus  rdictce  as  arising  from  a 
reference  to  a  dispute  that  appears  to  have  existed  in 
the  Scotch  authors  as  to  whether  those  rights  fiowed 
from  tiie  communien ;  whereas,  to  quote  again  from 
Mr.  Fraser's  book,  p.  671,  where  he  says : 

''It  has  been  foimd,  in  accordance  with  the  opinions 
of  the  French  commentators,  of  Dirleton,  ana  other 
lawyers  of  our  own  country,  that  the  jus  relictoe  and 
legitim  are  in  all  respects  the  same;  that  they  are 
mere  casual  contingent  rights  during  the  subsistence 
of  the  marriage,  existing  then  only  in  hope,  and 
coming  into  proper  right  merely  at  its  dissolution, 
that  they  are  not  rights  of  division  of  a  fbnd  already 
held  in  common,  but  rights  of  debt  against  the 
husband's  executors,  constituting  the  widow  and  the 
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ohildmn  creditors,  whose  right  oomes  into  being  by 
the  husband's  death,  and  secondary  creditors  too,  for 
all  other  debts  most  be  paid  before  theirs." 

It  is  therefore,  as  I  understand  the  case,  that  when 
once  Lord  Eldon  came  to  the  conclusion  that  the  hus- 
band and  wife  had  become  Scotch  domiciled  spouses, 
the  rights  not  affected  by  a  previous  complete  and 
irrevocable  right  would  properly  be  distributed  ac- 
cording to  Scotch  law. 

It  follows,  therefore,  if  I  am  right,  that  that  case 
is  not  binding  on  your  lordships,  and  that  we  are  at 
liberty  to  decide  the  question  now  in  dispute  in 
accordance  with  reason  and  common  sense. 

I  therefore  move  your  lordships  that  the  order 
appealed  from  be  reversed,  and  that  tiie  respondents 
do  pay  to  the  appellants  their  costs  both  here  and 
below. 

Lord  MAONAaHTEN.— In  1864  Mr.  De  Nicols,  the 
testator,  and  the  appellant,  who  is  now  his  widow, 
intermarried  in  Paris.  They  wei^  both  Frendi  by 
birth  and  both  domiciled  at  the  time  in  France.  They 
married  without  a  contract  of  marriage,  and  conse- 
quently under  the  law  of  France  they  became  subject 
to  the  system  of  community  of  goods. 

In  1863  Mr.  and  Mrs.  Dd  Nicols  left  Paris  and  came 
to  London.  They  acquired  an  Englirii  domidl,  and 
in  1865  Mr.  De  Nicols  obtained  a  certificate  of 
naturalization  in  this  country.  From  that  time  for- 
ward their  residence  in  England  was  continuous. 
Mr.  De  Nicols  became  a  restaurant  proprietor  in 
London.  He  was  successful  in  business,  and  amassed 
a  large  fortune  consisting  of  both  movable  and  im- 
movable property. 

Mr.  De  Nicols  died  in  February,  1897,  having  made 
a  will  in  the  English  form  and  language. 

The  question  for  your  lordships*  consideration  is 
whether  Mr.  and  Mrs.  De  Nicols  continued  subject  to 
the  system  of  community  of  goods  after  they  became 
domiciled  in  England.  On  the  one  hand,  it  is  con- 
tended that  the  change  of  domicil  from  French  to 
English  destroyed  the  community  altogether,  and 
therefore  that  the  testator's  will  operated  upon  the 
whole  of  the  property  vested  in  him  which,  but  for 
that  change,  would  have  been  common.  On  the 
other  hand,  it  is  sail  that  the  community  continued 
notwithstending  the  change  of  domicil,  and  that 
Mr.  De  Nicols  remained  bound  by  the  article  of  the 
Code  Civil  which  provides  that  a  testamentary 
donation  by  the  husband  cannot  exceed  his  share  of 
the  community. 

If  the  case  were  not  embarrassed  by  the  judgment 
of  this  House  in  Lashley  v.  Hog^  which  was  discussed 
so  fully  at  the  bar,  it  would  not,  I  think,  present 
much  difficulty. 

Putting  aside  Lashley  v.  Jlog  for  the  moment, 
the  only  question  would  seem  to  be  what  was  the 
effect  according  to  French  law  of  the  marriage  of 
Mr.  and  Mrs.  De  Nicols  without  a  marriage  con- 
tract? Upon  that  point  there  cannot,  I  think, 
be  any  room  for  doubt.  It  is  proved  by  the 
evidence  of  M.  Lax,  the  expert  in  French  law  called 
on  behalf  of  the  appellant,  that,  according  to  the  law 
of  France,  a  husband  and  wife  intermanying  without 
having  entered  into  an  ante-nuptial  contract  in 
writing  are  placed  by  ■  the  sole  fact  of  the  marriage, 
and  stand  precisely  in  the  same  position  in  all  respects 
as  if  previously  to  their  mazriage  they  had  in  due 
form  executed  a  written  contract,  and  thereby  adopted 
as  special  and  express  covenants  all  and  every  one  of 
the  provisions  contained  in  articles  1401  to  1496  in 
Title  y.  of  the  Code  GivU,  headed  '*  Of  Marriage  Con- 
tracts and  the  respective  Bifhts  of  Spouses."  In 
support  of  this  conclusion  ll.  Lax  refers  to  the 
relevant  articles  of  the  Code  and  to  a  decision  of  the 


highest  authority  pronounced  by  the  Oour  de  Cassa- 
tion in  January,  1854.  The  case  as  reported  by  Strey 
presents  the  argument  so  clearly  and  so  condsdy  thivb 
I  may  be  pardoned  for  referring  to  it  more  in  detaiL 
The  summary  in  Strey*s  Reports  is  as  follows :  "The 
conjugal  association  as  to  property  once  formed  at 
the  time  of  the  marriage  by  the  operation  of  the  law 
of  the  domicil  or  nationality  of  the  husband  cannot 
be  altered  later  on  either  by  a  change  of  nationality 
or  by  the  acqaisition  of  a  new  personal  domicil  sub^ie- 
quently  to  the  marriage  "  :  Tables  Q^ncrales  (Contrat 
de  Mariage),  paragraphe  8.  The  case  was  this — an 
Englidiman  and  an  Englishwoman — a  Mr.  and  Mrs. 
Boyer  were  married  in  England  without  any  settle- 
ment. Aftervirards  they  went  to  France  and  jointly 
acquired  immovable  property  there.  The  husband 
be^une  a  French  citizen.  The  wife  died  first.  On 
her  death  duty  was  demanded  and  paid  on  one-half 
of  the  property  as  having  devolved  upon  her  childiea 
as  her  next-of-kin.  An  action  was  brought  for  retura 
of  the  duty.  The  tribunal  of  lille  ordered  repaymeat, 
holding  that  **  the  matrimonial  compact  in  respect  of 
property  is  as  immutable  as  the  marriage  itself  of 
which  it  is  an  accessory."  The  Revenue  authoritiflg 
appealed.  The  Cour  de  Cassation  affirmed  the  deoisioo. 
They  founded  their  judgment  upon  their  view  of 
English  law,  which  seems  right  enough,  and  upon 
the  following  considerations — that  "the  role  of  the 
marriage  of  the  spouses  Boyer  has  followed  them  to 
France  when  they  went  there  to  settle  and  there 
acquired  property,*'  and  that  "  the  said  rule  has  the 
same  force  as  if  a  formal  contract  had  been  entered 
into  between  the  said  spouses  for  the  regulation  of 
their  fortune."  Although  this  reasoning  may  not 
seem  quite  in  accordance  with  the  opinion  whioh 
Lord  Eldon  expressed  in  Lashley  v.  Hog  as  to  the 
effect  of  an  English  marriage  without  a  settiement,  it 
indicates,  I  think,  conclusively  the  view  which  accord- 
ing to  French  law  would  be  taken  of  the  compact  as  to 
property  constituted  by  a  French  marriage  under  the 
Code  Civil  without  an  ante-nuptial  agreement.  The 
expert  who  was  called  on  behalf  of  the  ezecuton 
does  not  attempt  to  contravene  this  oondnsum 
of  law.  He  endeavours  to  minimize  ite  effect  bj- 
treating  it  as  a  self-evident  proposition — as,  in  fsct 
being  nothing  more  than  what  the  Code  dedans. 
He  adds,  however,  that  in  his  opinion  the  effect  of  t 
change  of  domicil  or  nationality  upon  the  communitT 
system  was  never  considered  by  the  framers  of  the 
Code.  That  may  be  so.  But  if  there  was  a  vilii 
compact  between  the  spouses  as  to  their  propeitjt 
whether  it  was  constituted  by  the  law  of  the  land  or 
by  convention  between  the  parties,  it  is  difficult  to 
see  how  that  compact  can  be  nullified  or  blotted  ost 
merely  by  a  change  of  domicil.  Why  should  the 
obligations  of  the  marriage  law  under  whidi  ths 
parties  contracted  matrimony,  and  whioh  aoootdiBg 
to  the  law  of  the  country  where  the  marriage  viS 
celebrated  are  equivalent  to  an  express  contract, ' 
their  force  and  effect  when  the  parties  ^ 
domiciled  in  another  country  ?  As  AC.  Tait 
out,  change  of  domicil  and  naturalization  in  a  f( 
country  are  not  among  the  events  specified  in 
Code  as  having  the  effect  of  dissolving  or  determi 
the  community.  Let  us  suppose  a  case  the  corn 
of  the  present  one.  Suppose  an  Englishman 
an  Englishwoman  having  married  in  England  i " 

a  settlement  go  to  France  and   become   doi 

there.  Suppose  that  at  the  time  of  the  aoquisil 
of  the  French  domicil  the  husband  has  £W 
of  his  own.  Why  should  his  ownership  of 
sum  be  impaired  or  qualified  beoaase  he 
in  France  P  There  is  nothing  to  be  found 
Frendi  law,  nothing  in  tiie  C^e  CHtiI,  to  si 
this  alteration  in  his  righte.    Oommoziity  of  goodii 
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France  is   oonstitnted   by  a   marriage    in   France 
aooording  to  French  law,  not   by  married  people 
coming     to    France     and     settling     there,      ^d 
oommnnifcy  mnst   commence  from  the  day  of   the 
marriage.    It  cannot  commence  from  any  o^er  time. 
It  appears  to  me,  therefore,  that  the  proposition  for 
which  the  executors  contend  cannot  be  supported  on 
principle.    That,  I  think,  was  the  view  of  the  Court 
of  kppetl.    But  they  considered  that  the  j  ndgment  of 
Lord  Eldon  in  LoihUy  ▼.  Hog  compelled  them  to 
decide  in  favour  of  the  executors.    I  mast  say  I  rather 
agree  with  £ekewioh,  J.,  that  it  is  difficult  exactly  to 
know  what  Lord  Eldon  meant.    Mr.  and  Mrs.  Boger 
Hog,  an  Englishman  by  domioil  and  an  Englishwoman, 
inteimarried  in  England  without  a  settlement.    Mr. 
Hog  made  a  fortune  in  England,  settled  in  Scotland 
and  became  domiciled  there.     After  this  change  ef 
domidl  the  wife  died  in  the  lifetime  of  the  husband. 
Some  years  later  the  husband  died  a  domiciled  Scotch- 
man.   There  was  a  good  deal  of  litigation  as  to  the 
administration  of  Mr.  Hog's  estate,  and  there  were 
several  appeals  to  this  House.  In  one  of  these  appeals 
among  other  things  this  House  determined  that  Mrs. 
Lssfaley,  who  was  one  of  the  children  of  the  marriage, 
had  "  a  claim  in  the  right  of  her  mother,  the  wife 
of  the  said  Mr.  Boger  Hog,  who  at  the  time  of 
her  death  had  his  domicil  in  Scotland,  to  a  share 
of  the  movable   estate  of   her  father  at  the  time 
of  her  mother's  death."    "So  doubt  if  the  law  had  not 
been  altered  by  the  Act  18  Vict.  c.  23,  s.  6,  that 
decision  woidd  be  binding  upon  this  House  in  a 
similar  case.     But  when  you  are  asked  to  apply  the 
decision  to  a  case  where  the  circomstaoces  are  differ- 
ent, it  seems  to  me  that  the  pr5per  course  is  to  ascer- 
tain, if  you  can,  the  principle  of  the  decision,  and 
then  to  see  if  that  principle  is  applicable  to  the 
circmnstanoes  of  the  case  under  consideration.    This 
is  the  case  of  a  French  marriage  with  a  settlement 
presented  and  constituted  by  the  law  of  the  land  and 
followed   by   naturalization  in  a  foreign   country; 
LaMey  t.  Hog  was  the  case  of  an  Eogluh  marriage 
without  a  serttlement  and  a  change  of  residence  to 
another  part  of  the  United  Kingdom.    Now,  what 
was  the  prinoinleon  which  Lord  Eldon  proceeded? 
After  a  long  discussion  Lord  Eldon  comes  to  the 
point  by  asking  this  question:  '*  Why  should  it  be 
thought  an  unreasonable  thing  that  where  there  is  no 
express  contract  the  implied  contract  should  be  taken 
to  oe  that  the  wife  is  to  look  to  the  law  of  the  country 
where  the  husband  dies  for  the  right  she  is  to  enjoy 
in  case  the  husband  thinks  proper  to  die  intestate  ?  " 
Then  his  lordship  goes  on  to  say :  *'  This  has  been  the 
principle  which,  it  seems  to  me,  has  been  adopted,  as 
far  as  we  can  collect  what  has  been  the  principle 
adopted  in  cases  in  those  parts  of  the  isliuid  with 
which  we  are  best  acquaints,  and  not  being  aware 
that  there  has  been  any  decision  which  will  counter- 
vail this;  thinking  that  it  squares  infinitely  better 
with  those  piind^es  upon  which  your  lordsmps  have 
already  deoided  in  this  case,  it  does  appear  to  me, 
attending  to  the  different  sentiments  to  be  found  in 
the  text  writers  upon  the  subject,  that  it  is  more 
consonant  to  our  own  laws,  and  more  consonant  to 
the  general  principle,  to  say  that  the  implied  contract 
ii  tSat  the  rights  of  the  wife  shaU  shift  with  the 
dhange  of    residence  of  the   wife,    that  change  of 
residence   being   accomplished  by  the   will  of   the 
husband  whom,  by  the  maniage  contract  in   this 
instance,  she  is  bound  to  obey." 

I  may  obeerve  in  passing  that  in  that  passage  Lord 
Eldon  waa  referring  to  the  difference  of  practice  in  the 
administration  of  intestates'  effects  then  prevaihng  in 
the  diffsrent  provinces  of  York  and  Canterbury,  and 
dso  to  a  preTious  decision  in  the  case  of  Liuhley  v. 
Hog  on  tke  question  of  legiHmM    It  is  not»  I  thmk, 


very  easy  to  see  how  the  principle  which  Lord  Eldon 
selects  as  the  ground  of  his  decision  could  in  the  case 
of  an  English  marriage  and  the  subsequent  acquisition 
of  a  Scotch  domicil  be  legitimately  extended  so  as  to 
deprive  the  husband  of  his  own  property,  and  transfer 
it  in  his  lifetime  to  the  next-of-km  of  his  wife.  It 
seems  to  me  that  that  result  can  only  be  reached  by  one 
or  other  of  two  alternatives.  Either  it  must  be  held  that 
the  implied  contract  on  the  part  of  the  husband  is  that 
in  case  of  a  change  of  a  domioil  the  wife  shall  enjoy 
all  the  rights  of  a  woman  married  in  the  country 
where  the  new  domicil  is  established,  and  that 
he  will  surrender  in  her  favour  so  much  of  his 
rights  as  may  be  inconsistent  therewith;  or  else 
it  is  assumed  that  marriage  in  Scotland  is  not 
required  to  create  communion  of  goods,  but  that  com- 
munion of  goods  is  incidental  to  the  status  of  married 
persons  in  Scotland ;  or,  as  Lord  Eldon  puts  it,  *^  the 
law  of  Scotland  *  recognizes'  communion  of  goods 
'  in  the  married  state.'  " 

Now,  if  that  assumption  be  necessary  in  order  to 
support  Lord  Eldon's  conclusion  in  Lcuhley  v.  Hog  itis 
obvious  that  there  is  so  wide  a  divergence  between  the 
law  of  Scotland,  or  what  is  assumed  to  be  the  law  of 
Scotland,  and  the  law  of  France  as  to  make  the 
decision  wholly  inapplicable  to  the  present  case.  If 
on  the  other  hand  Lord  Eldon's  conclusion  is  a  legiti- 
mate extension  or  development  of  the  principle  on 
which  his  argument  is  founded,  it  seems  to  me  that 
there  is  no  room  for  the  application  of  the  principle  in 
the  circumstances  of  the  present  case.  The  principle, 
as  Lord  Eldon  explains,  is  founded  on  the  notion  that 
upon  an  English  marriage  without  an  express  settle- 
ment there  is  an  implied  contract  that  the  expectations 
of  the  wife  are  to  depend  upon  the  domicil  of  the 
husband.  Lord  Eldon  admits,  and  it  was  conceded  at 
the  bar,  that  if  there  had  been  a  written  contract 
dealing  with  the  whole  property  of  spouses  present 
and  future,  the  principle  of  Laahley  v.  Hog  could  not 
apply.  Now  the  effect  of  wEat  took  place  on  the 
occasion  of  the  French  marriage,  so  far  as  it  amounted 
to  a  compact  in  respect  to  property,  must  be  deter- 
mined b^  French  law,  and  it  has  been  proved  by  the 
evidence  in  this  case  that  what  did  take  place  was  to  all 
intents  and  purposes  equivalent  to  a  written  contract. 

It  appears  to  me,  therefore,  that  the  case  is  not 
governed  by  the  decision  in  Lashley  v.  Hog,  and  I 
think  the  appeal  ought  to  be  allowed. 

Lord  Morris  and  Lord  Shand  agreed  with  the 
Lord  Chancellor's  judgment. 

Lord  Brahfton.— In  the  year  1854  the  plaintiff, 
Mrs.  Be  Nicols,  and  her  now  deceased  husband,  both 
being  natives  of  France,  domiciled  there  from  their 
birth,  and  of  full  age,  were  duly  married  according 
to  the  law  of  that  country  at  the  Mayor's  office  in 
Paris  under  the  System  of  Oommunity  of  GK>ods 
contained  in  the  Code  Civil. 

They  remained  so  domiciled  until  the  year  1863, 
when  they  came  to  reside  in,  and  changed  their 
domicil  to,  England;  and  in  this  country  they 
remained  until  the  husband's  death  in    1897,   the 

glaintiff,  his  widow,  stiU  continuing   her  residence 
ere. 

By  means  of  such  little  capital  as  they  were 
possessed  of  when  they  arrived  in  London,  and  their 
own  united  personal  intelligence  and  industry,  they 
accumulated  in  England  a  large  fortune,  consisting  of 
both  movable  and  immovable  property.  To-day  we 
are  only  concerned  to  deal  with  that  which  was 
movable. 

At  the  time  of  his  death  the  husband  was  in 
ostensible  possession  of  the  whole  of  the^  joint 
property;  having  in  March,  1895,  made  his  will 
pi^rporting  to  dispose  of  every  part  of  it,  as  if  it  wsii 
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all  his  own  absolutely.  The  plaintiff  alleges  that  he 
was  not  justified  in  doing  so,  olaiming  that  as  his 
surviving  spouse  she  became  on  his  death  entitled, 
under  article  1474  of  the  System  of  Community,  to 
one-half  share  of  its  then  available  assets.  The  law 
of  France  relating  to  marriage  contracts  and  the 
rights  of  spouses  is  contained  in  Title  Y.  of  the  Code 
Civil,  passed  and  promulgated  in  February,  1804, 
chapters  1,  2,  and  3,  comprising  articles  1387  to  1494 
inclusive. 

From  the  general  provisions  contained  in  chapter  1, 
I  gather  that  one  great  object  of  the  Legislature  was 
to  ensure,  as  far  as  possible,  that,  contemporaneously 
with  every  celebration  of  marriage  in  France,  some 
definite  and  binding  regulation  or  settlement  of  the 
property  of  the  spouses  respectively  shall  be  brought 
into  operative  existence,  leaving  it,  however,  abso- 
lutely and  without  restriction  open  to  the  spouses 
mutually  to  determine  and  agree  what  shall  be  the 
character,  substance,  and  provisions  of  such  regulation, 
provided  only  that  it  shall  not  be  contrary  to 
morality,  and  shall  not  derogate  from  certain  marital 
and  other  rights  in  no  way  afieoting  this  present  case. 

Another  object  was  to  provide  as  much  fadHty  as 
possible  for  ready,  easy,  and  inezpensiYe  obedience  to 
this  requirement  by  those  who  are  disposed  to  accept 
such  aid.  With  a  view  to  these  ends,  in  chapters  2 
and  3,  the  Oode  sets  out  in  minute  detail  ua  the 
consideration  and  for  the  adoption,  if  they  please,  of 
those  contemplating  marriage,  two  systems — one 
called  the  System  of  Community,  for  the  regulation  of 
all  their  movables,  both  present  and  future,  during 
the  whole  period  of  their  coverture,  the  other,  **  the 
dotal  system,"  to  which  I  need  not  further  refer. 

In  the  event  of  the  intending  spouses  not  being 
willing  that  their  properties  shall  be  regulated  by  the 
System  of  Community,  article  1387  provides  that  they 
may  make  a  special  agreement  for  themselves  as  they 
may  deem  proper,  such  special  agreement,  as  a 
"  matrimonial  agreement,"  is  by  article  1394  required 
to  be  reduced  into  writing,  and  executed  before  a 
notary  prior  to  the  celebration  of  the  marriage.  The 
reason  for  this  requirement  is  very  obvious.  The 
system,  which  was  framed  with  a  view  to  embody 
such  a  regulation  or  settiement  as  would  be  acceptable, 
and  best  adapted  to  the  requirements  of  the  great 
majority  of  French  intending  spouses,  had  already 
be^  carefully  prepared  and  set  forth  in  detail  in  the 
Code,  so  that  it  can  be  easily  understood  and 
readilv  and  inexpensively  adopted;  but  no  drafts- 
man, nowever  skilful  and  ingenious,  could  possibly 
devise  and  frame  by  anticipation  a  form  of  settiement 
to  meet  the  variety  of  views  and  caprices  of  those 
who  preferred  to  make  their  own  settlement;  such 
oould  only  be  prepared  when  the  wishes  and  int^tions 
of  the  parties  were  made  known  to  those  whose  duty 
it  might  be  to  prepare  the  instrument  in  each  par- 
ticular case. 

A  moment's  consideration  will  suffice  to  show  how 
absolute  and  unlimited  is  the  freedom  in  choice  of  a 
settiement  to  spouses  who  desire  to  exercise  it,  and 
how  erroneous  it  is  to  suppose  that  any  particular 
rc^gulation  of  their  property  is  forced  upon  them 
against  their  will. 

It  will  be  oonvenient  to  bear  in  mind  the  general 
features  of  this  system ;  I  have  therefore  thought  it 
may  be  useful  at  once  to  set  out  a  short  epitome  of  the 
most  important  articles. 

It  is  contained  in  chapter  2  of  the  Code,  and  in 
section  2  is  described  as  a  ''  conjugal  partnership,"  an 
expression  strongly  savouring  of  contractual  relations. 

By  article  1401  the  property  to  be  administered 
under  it,  described  as  "community  assets,"  is 
composed  {irUer  alia)  of  all  the  movable  property 
of   which   the   spouses   are   possessed  at  the  timej 


of  the  celebration  of  the  marriage,  together  with 
all  the  movable  property  which  comes  to  them  during 
coverture.  By  article  1409  the  liabilities  include  the 
personal  debts  uf  the  spouses  owing  at  the  time  of 
the  marriage,  the  debts  iocarred  by  the  husband 
during  the  community,  or  by  the  wife  with  his  assent, 
the  household  expenses  of  the  spouses,  and  the  main 
tenance  and  education  of  their  children. 

The  husband  is  constituted  the  sole  administrator 
of  the  assets,  and  considerable  powers  of  disposition 
are  conferred  upon  him  ;  but  he  cannot  by  a  testa- 
mentary donation  exceed  his  share. 

Article  1441  provides  for  the  dissolution  of  the 
community  by  the  death  of  either  of  the  spouses,  and 
in  several  other  events,  immaterial  to  the  considera- 
tion of  the  present  question. 

On  the  dissolution  of  the  community  by  the  death 
of  one  of  the  spouses,  after  all  legitimate  claims  upon 
the  assets  have  been  satisfied  the  surplus  is  to  be 
divided  by  halves  between  the  surviving  spouse  and 
those  who  represent  the  deceased. 

Article  1400  declares  that  this  system  ia  esiablUJied 
hy  the  simple  declaration  that  the  parties  marry  under 
it,  or  in  default  of  a  contract,  meaning,  of  course, 
such  an  agreement  as  is  contemplated  in  articles  1387 
and  1393. 

I  pause  here  to  emphasize  the  fact  that  this  system 
operates  upon  no  spouses  unless  by  their  mutuU 
assent. 

It  was  under  this  system,  which  had  been  for  nearly 
half  a  century  a  very  familiar  and  approved  form  of 
settiement,  the  nature  and  provisions  of  whioh  the 
parties  as  French  subjects  must  be  presumed  to  have 
had  knowledge,  they  were  married,  and  upon  the 
faith  and  under  the  belief  that  its  provisions  would 
regulate  the  property  of  both  so  long  as  their  married 
life  continued,  and  that  on  the  death  of  either  it 
would  be  divided  between  the  survivor  and  the  repre- 
sentatives of  the  deceased,  the  wife  placed  in  the 
possession  of  her  husband  as  x>srt  of  the  capital  of 
their  **  conjugal  partnership  "  such  littie  property  as 
she  could  then  call  her  own;  and  from  that  time 
until  the  death  of  her  husband  it  was  never  suggested 
that  with  the  change  of  domicil  to  England  the 
rights  of  property  the  wife  had  acquired  by  her 
marriage  in  France  vested  in  her  husband  as  absolute 
owner,  as  if  they  had  been  married  in  England  with- 
out any  settiement  at  all. 

The  Married  Women's  Property  Acts  do  not,  in  my 
opinion,  affect  the  present  case. 

The  case  of  Lashley  v.  Hog,  4  Paton  Sc.  App.  Cas.. 
at  p.  603  (A.D.  1804),  has  aU  along  been  reli^  upon 
by  the  defendants  as  decisive  in  their  favour.  Keke- 
vrioh,  J.,  thought  that  authority  inapplicable,  and 
gave  judgment  against  them.  The  Court  of  Api>eal, 
however,  adopted  the  defendant's  view  and  reversed 
his  judgment. 

I  have  the  misfortune  to  differ  from  the  Court  of 
Ap{>eal ;  it  appearing  to  me  that  the  two  cases  an 
distinguishable  in  very  material  particulars,  and  that 
no  -^^  of  Lord  Eldon's  observations  in  delivering 
the  judgment  of  the  House  of  Lords  can  be  said  to 
determine  this  matter.  In  order  to  make  these  dis* 
tinotions  apparent  I  propose  briefly  to  recapitulate 
the  material  facts  of  that  case. 

Boger  Hog  was  a  native  of  Scotland,  he  oame  to 
England  to  better  his  fortune,  and  in  1737,  being 
then  domiciled  there,  married  Rachel  Messing,  aa 
EogHsh  lady.  No  settiement  affecting  this  case  was 
made  on  their  marriage,  but  with  his  wife  Mr.  Hog 
received  £1,000,  which  according  to  the  law  of 
England  became  his  sole  absolute  property,  upon  the 
principle  that  in  England  a  wife  can  by  the  common 
law  have  no  separate  legal  existence. 

They  remained   resident  in   England  until  1762, 
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when  they  removed  to  Sootland,  where  undoubtedly 
they  became  domiciled  before  1760,  when  their  cover- 
ture was  dissolved  by  the  death  of  the  wife.  The 
husband  survived  until  1798,  when  he  also  died,  still 
domiciled  in  Scotland,  x^^ssessed  of  considerable 
personal  property.  After  his  death  Mrs.  Lashley, 
who  was  a  daughter  of  the  marriage,  as  repre- 
senting the  right  of  her  deceased  mother,  made 
claim  in  the  S^tch  courts  upon  her  father's  estate 
to  a  share  of  the  personal  property,  which,  as  she 
alleged,  her  father  held  in  commumty,  according  to 
the  then  law  of  Scotland,  at  the  dissolution  of  the 
coverture.  For  Mrs.  Lashley  it  was  contended  that 
the  Scotch  law  of  community  of  goods  attached  itself 
upon  the  property  of  Mr.  Hog  on  his  becoming' 
domiciled  in  Scotland,  notwithstuiding  the  fact  that 
his  marriage  to  her  mother  took  place  in  England 
without  any  settlement  many  years  before.  This 
absence  of  a  settlement  is  a  very  important  feature  in 
that  case ;  which,  it  is  contended  for  the  plaintiff,  is 
absent  from  the  one  now  before  us. 

The  judgment  of  the  House  of  Lords  was  in  Mrs. 
Lashley's  favour.  Lord  Eldon  in  delivering  it  had  to 
deal  sJso  with  a  variety  of  other  questions  which 
necessitated  a  lengthy  and  complicated  discussion, 
but  so  far  as  regaled  the  matter  now  before  us  it  is 
to  my  mind  clear,  intelligible,  and  convincing.  He 
held,  first,  that  the  Scotch  law  of  community  attached 
itself  upon  all  the  personal  property  of  which  Mr. 
Hog  was  or  thereafter  might  bBCome  possessed  during 
his  domidl  in  Scotland;  and  secondly,  that  on  the 
death  of  Mr.  Hog  the  distribution  of  his  personal 
estate,  including  the  share  of  the  pre-deceased  wife, 
which  up  to  that  event  had  not  been  severed,  must 
be  regulated  by  the  succession  law  of  Scotland,  where 
his  death  occurred.  As  regards  the  first  of  these 
rulings  it  had  been  contended  for  those  who  opposed 
Mrs.  Lashley's  claim  that  in  the  absence  of  a  written 
contract  the  rights  of  husband  and  wife  must  be 
regulated  by  the  law  of  the  country  where  they  were 
domiciled  at  the  time  of  the  marriage ;  and  secondly, 
that  there  was  on  the  marriage  an  implied  contract 
between  the  spouses  that  they  would  be  bound  to  all 
those  conditions  and  consequences  which  the  law  of 
the  country  made  to  follow  upon  their  consent  to  the 
marriage  itself,  and  that  no  change  of  domioil  could 
alter  this  matrimonial  law  or  implied  matrimonial 
contract. 

Both  these  contentions  were  overruled  for  reasons 
stated  at  length  in  the  judgment.  The  complete 
absence  of  any  settlement  affecting  the  property  was 
evidently  the  basis  of  the  decision.  The  law  of 
Bngland  made  none ;  it  merely  gave  to  the  husband 
all  his  wife^s  prop«)rty,  placing  upon  him  no  restric- 
tions. When,  therefore,  he  thought  fit  to  change  his 
domioil  to  Scotland  he  took  with  him,  as  it  were,  all 
his  movable  property  absolutely  free  and  unfettered. 
The  law  of  communio  honorvm  would  clearly  have 
attached  to  it  if  his  marriage  had  been  celebrated  in 
that  country,  but  that  law  became  equally  attached 
upon  spouses  who  "in  the  married  state"  became 
thOTe  domiciled,  at  least  for  so  long  as  that  domioil 
continued,  which  in  the  case  of  Mr.  and  Mrs.  Hog 
was  continuously  until  they  were  both  dead.  In  the 
teeth  of  these  drcumstances  it  is  difficult  to  suggest 
to  oneself  how  the  judgment  could  have  been  ouier 
than  it  was,  Tbere  is  nothing  in  Lcahley  v.  Hog 
which  seems  to  me  to  affect  this  case,  but  I  have 
dealt  with  it  at  some  length  because  it  has  been 
so  much  relied  on  against  Mrs.  De  Nicols*  daim. 
Of  course  the  grave  oistinction  between  that  case 
and  this  is  to  be  found  in  the  fact  that  there 
the  change  of  domicil  was  from  a  country  in 
which  neither  the  law  nor  the  parties  had  made  any 
settlement,  to  one  in  which  there  was  in  some  sort  a 


settlement  by  the  law  in  the  shape  of  the  community 
of  goods.  In  this  case  the  change  was  from  a  country 
where  the  most  elaborate  and  binding  settlement  by 
the  law  of  France  and  by  contract,  as  contended, 
was  made  on  and  by  marriage,  to  a  country  (England) 
the  law  of   which  makes  no  settlement   at  all,  but 

Snores  the  separate  legal  existence  of  the  wife 
together. 

In  every  civilized  country  marriage  is  treated  as  a 
contract  of  grave  importance.  It  is  the  voluntary 
union  for  life  of  the  parties  to  it.  It  is  created  by 
the  bare  ceremony  of  marriage  according  to  the  form 
prescribed  by  the  law  of  the  country  in  which  it  is 
celebrated.  It  involves  incidentally  an  agreement 
that  the  spouses  will  mutually  respect  and  f  mfil  those 
marital  rights  and  obligations  which  are  imposed 
upon  them  by  that  law,  as  incidents  inseparable  from 
their  matrimonial  union.  Among  such  incidents  of 
a  marriage  imder  the  law  of  France  is  the  establish- 
ment, or  bringing  into  active  operation,  of  some 
regulation  of  their  personal  property.  One  mode  of 
accomplishing  this  is  the  establishment,  by  one  and 
the  same  ceremony  which  makes  them  man  and  wife, 
of  the  system  of  community  which  could  not  be 
attached  upon  their  property  without  the  mutual 
consent  of  the  spouses — that  is  to  say,  by  marry- 
ing under  it;  which  must  be  testified  either  by  a 
declaration  of  the  spouses,  or  by  their  omission  to 
make  a  special  written  agreement.  But  once  estab- 
lished, the  system  becomes  the  regulation  or  settle- 
ment of  their  choice;  and  the  expression  of  their 
mutual  intention  to  be  bound  by  its  provisions, 
creating  mutual  legal  rights  and  obligations  binding 
upon  each,  throughout  their  married  lives.  In  the 
present  case,  if  credit  is  to  be  given  to  the  fourth 
paragraph  of  Mrs.  De  Nicols'  affidavit,  their  so 
marrying  was  the  result  of  a  provisional  agreement 
between  them  that  it  should  be  so. 

It  is  true  this  last-mentioned  agreement  could  not, 
standing  alone,  be  relied  on  as  proof  of  the  contract 
now  sought  to  be  incorporated  in  the  marriage  con- 
tract ;  for  this  simple  reason,  it  was  a  mere  executory 
agreement  which  had  of  itself  no  effect  in  establishing 
the  system ;  that  could  only  be  effected  by  the  actual 
celebration  of  the  marriage.  It  was,  nevertheless, 
valuable  as  evidence,  if  evidence  were  needed,  that 
the  spouses  knew  (apart  from  the  ordinary  presump- 
tion of  knowledge  of  the  law  of  their  own  counti^) 
what  were  the  legal  obligations  towards  each  other 
they  were  about  to  contract  respecting  their  property, 
and  that  they  voluntarily  undertook  them  with  a 
knowledge  that  they  would,  and  a  common  intention 
that  they  should,  be  binding  upon  them  so  long  as 
they  both  lived. 

No  set  form  of  words  was  necessary,  nor  was 
any  writing  required  by  the  law  of  France;  for 
I  take  it  to  be  clear  that  the  *' matrimonial  agree- 
ments" mentioned  in  article  1394  have  reference 
only  to  the  special  agreements  mentioned  in  article 
1387,  and  described  in  article  1393  as  '"  derogating 
from,"  or  **  modifying  "  the  system  of,  community. 

In  these  voluntary  and  mutual  intentions  and  acts 
are  to  be  found  all  the  essential  elements  of  a  legal 
contract,  rendered  so  complete  and  obligatory  by  the 
law  of  France  that  nothing  could  in  that  country 
annul  or  give  it  greater  force. 

It  is  conceded  that  had  the  provisions  of  the  system 
been  embodied  in  the  very  words  of  the  code  in  ui 
instrument  signed  by  the  parties  expressing  their 
inteotion  to  marry  under  it,  it  would  be  un- 
objectionable, and  as  valid  in  an  English  court  as  a 
special  agreement  of  the  parties  made  under  article 
1383.  This  may  at  least  be  taken  as  an  admission 
that  there  is  nothing  in  the  system  itself  repugnant 
to  the  law  of  England,  and  this  reduces  the  objection 
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to  one  merely  of  fwm.  What  then  is  the  weight  of 
this  objection  if  all  required  by  the  law  of  Franoe 
hag  been  obsenredP  I  have  always  been  nnder  the 
impression  that  the  form  required  for  a  contract 
by  the  law  of  the  place  where  it  is  made, 
is  both  sufficient  and  requisite  for  its  validity 
in  England.  In  this  case  every  form  required  by 
the  Code  Civil  has  been  complied  with,  and  I 
see  nothing  to  prevent  the  operation  of  the  role 
that  where  there  is  a  marriage  contract  or  settlement 
the  terms  of  such  contract  or  settlement  determine 
the  riffhts  of  husband  and  wife  in  respect  of  all 
movaUes  to  which  it  applies.  As  a  rule  the  rights  of 
spouses  conferred  by  the  law  of  one  country  change 
with  every  change  of  domicil,  for  the  law  of  one 
country  can  have  no  intrinsic  force,  except  within  the 
territorial  limits  and  jurisdiction  of  that  country. 
But  the  comity  of  nations,  with  a  view  to  the  comfort 
and  convenience  of  their  respective  subjects,  has 
rightly  conceded  that  there  should  be  some  exceptions 
to  this  strict  rule  of  the  territorial  law.  By  one  of 
such  exceptions  it  is  universally  admitted  that  where 
upon  marriage  a  marrittge  contract  or  settlement  is 
made  regulating  the  property  of  the  spouses,  such 
contract  or  settlement  shall  have  effect  given  to  its 
provisions,  wherever  the  spouses  may  afterwards  be 
domiciled. 

When  Lashley  v.  Hog  was  decided  in  July,  1804, 
the  Code  Civil  had  only  been  promulgated  about  five 
months ;  this  may  account  for  no  mention  having  been 
made  of  it.  What  might  have  been  held  had  the 
question  then  arisen  in  an  English  court,  as  to  how 
far  it  should  be  allowed  to  operate  under  circum- 
stances similar  to  those  before  us,  I  cannot  of  course 
say,  for  in  itself  it  was  an  untried  novelty.  It  seems 
strange  that  no  such  question  has  been  raised 
and  decided  in  an  English  court  hitherto.  In 
dealing  with  it  to-day  we  have  the  benefit  of  nearly 
a  century's  experience  before  us,  of  the  cheerful  and 
ready  submission  to  and  approval  of  this  system  and 
enactment  so  admirably  calculated  to  satisfy  the 
requirements  of  Frendi  spouses  by  millions  of  the 
subjects  of  a  great  and  powerful  country.  I  am 
sanguine  enough  under  such  circumstances  to  enter- 
tain a  hope  that  your  lordships  will,  in  declaring  the 
law  of  this  land,  think  it  right  to  accord  to  this 
system  and  enactment  a  place  with  contracts  and 
settlements  as  exceptions  to  the  rule  of  territorial  law — 
even  apart  from  the  question  of  contract,  which  I 
have  discussed — and  carry  out  the  real  wishes  and 
advance  the  interests  of  the  many  subjects  of  France 
whose  properties  in  their  own  country  are,  and  in  the 
f  ntore  will  be,  regulated  by  it.  Thinking  as  I  do  that 
this  case  falls  within  the  exceptions  eng^ted  by  the 
comity  of  nations  upon  the  strict  rule  of  the  territorial 
law,  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  should  be  reversed,  and  that  of  Kekewioh  J. , 
restored,  and  that  judgment  should  be  entered  for 
the  plaintiff  with  costs. 

Order  appecUed  from  reversed  and  order  of  Kekewioh, 
J.,  restored;  coaU  here  and  below  to  he  coats  in  the 
auMTnons, 

Solicitors  for  appellant,  Hicka,  Arnold,  &  Morley. 

Solicitors  for  the  respondents,  Tyrrell  Lewis,  Lewis, 
4p  BroadbenU 


Jan.  15. 


(Lindley,  M.R.,  and  Yaughan  ) 
Williams  and  Bomer,  L. JJ.)    ) 

In  re  Tye.  (a.) 

Lunacy — Person  of  unsound  mind  not  so  found  (f 
inquisition — Pauper  lunatic — Application  of  property 
— Jurisdiction— Discretion— Lunacy  Act,  1890  [53 
Victic.  6),  M.  116  (4),  117,  299,  300. 

A  wandering  lunatic  not  so  found  by  inquisUmytn 
detained  in  a  county  asylum,  and  maintained  ihmtt 
the  expetise  of  a  union.  By  an  order  of  the  Master  iik 
Lunacy,  a  sum  exceeding  £300,  which  had  leenfoud 
upon  the  lunatic's  person,  and  represented  his  aiirf 
savings,  had  been  lodged  in  court,  with  directioit  U 
raise  by  periodical  sales  thereout  tlie  sum  of  £Zi§ 
year  for  the  maintenance  of  his  destitute  wift  «m 
daughter.  The  guardians  of  the  union  applied  /<*  c 
small  sum  in  respect  of  the  lunatic*s  past  maitUemnf 
and  for  an  allowance  of  £26  a  year  for  hit  /ihr» 
maintenance,  over  and  above  some  provision  for  (Ac  «v;*. 

Held,  that,  as  section  299  of  the  Lunacy  J<  1*^. 
only  gave  a  power  to  justices  to  act  summarily  la  eaie^ 
cases,  and  did  not  interfere  with  the  discretioiuaj  9Mp 
of  the  Lords  Justices  to  direct  the  property  of  ike 
to  be  applied  for  his  maintenance,  the  reasonable  rngm 
tion  of  the  guardians  should  be  complied  with. 

This  was  an  application  of  the  GuardiaBi  d  ^ 
Halifax  Union  for  an  order  that  they  migikt  benw 
the  sum  of  £6  10s.  for  the  past  maintenaBee  dt  m 
Tye,  a  person  of  unsound  mind  not  so  found  bjafiB- 
tion,  as  from  the  11th  of  July,  1899,  and  tbataiB 
of  £26  per  annum  might  be  allowed  for  his  ias 
maintenance  and  a  sum  not  exceeding  £35  par  mh 
for  the  future  maintenance  of  his  wife  ni  Smk 
The  lunatic  was  a  master  gardener  eHtjaif  ■ 
business  at  EUand,  in  which  business  he  m  ^Ma 
by  his  wife,  who  claimed  to  have  contribirtBi  if  v 
labours  to  the  savings  which  the  lunalie  ka£  i^ 
at  the  time  of  his  lunacy,  amounting  to  ahsK  S^ 
The  lunatic  sold  his  business  in  Fels— j.  I^P^ w 
about  £50,  and  &om  that  time  to  thetiB»«<aa  imf 
taken  charge  of  as  a  wandering  Imntic  kia  ^m^ 
was  erratic,  as  he  wandered  about  witk  ite  ai^ 
including  his  savings,  in  his  pocket, 
being  left  destitute,  became  chai_ 
union  and  received  out-door  relief  to  the 
a  nTftfllf 

On  tiie  7th  of  August,   1899, ^_ 

of  the  wife,  she  was  appointed   casmmaam  r  * 

estate  of  the  lunatic,   with   the 

under  section  116  of  the  Lunacy  Act,  1^1^, 

that    occasion  the  clfdm  above  uintiia 

forward  on  behalf  of  tbe  GuardiaK  ^ 

XjDion,  at  whose  expense   the 

maintained    at   the     Wakefield 

he     had    been    transferred    horn 

Asylum.    The  master  declined  to  m 

application,  but  instead  he  made  sk 

lodgment  and  investment  of  the 

ing  to  £336   19s.,  found  upon    ' 

he   was  taken  charge  of,  and  ■>« 

to    the    wife    of    £35    a    year,    t» 

periodical  sales  out  of  the  fund 

was  upwards  of  sixty  years  of  ' 

she  was  not  Me  to  earn  any  nr 

had  several  sons  who  made  no 

she  was    attended   by   her   c 

twenty,  who  lived  with  her.    !■  » 

(a.)  Reported  by  Warwick  H. 
Barrister-at-IJflK. 
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eridenoe  on  the  point,  it  was  intimated  that  the 
lunatic  was  about  nxty-flve  yean  of  age,  and  there 
waa  only  a  bare  poedbility  of  his  recoTery. 

The  master,  in  his  judgment,  gave  a  detailed  consid- 
eration to  the  sections  of  the  Lunacy  Act,  1890,  and 
to  section  16  of  the  Poor  Law  Amendment  Act,  1849 
(12  &  13  Vict.  c.  103),  in  which  the  limitation 
contained  in  section  299  of  the  Lunacy  Act,  1890,  is 
not  contained ;  he  distinguished  the  case  from  those 
relied  on  by  the  guardians — ^viz..  In  re  Webster ,  Ouot' 
dians  of  the  Derby  Union  ▼.  SharraU,  27  Ch.  D.  710,  33 
W.  B.  Dig.  151 ;  In  re  Newbiggin,  36  W.  E.  69,  36 
Ch.  D.  477 ;  and  In  re  Winkle,  42  W.  E.  613,  [1894] 
2  Ch.  519,  and  made  the  order  as  stated. 

The  guardians  appealed. 

Younger y  Q.C,  for  the  guardians,  stated  the  facts. 
[LniDiJBY,  M.E. — ^The  initial  mistake  seems  to  have 
been  that  no  provision  at  all  was  made  for  the 
lunatic] 

Metkold,  for  the  wife.—Under  section  299  of  the 
Lunacy  Act,  1890  (the  only  section  giving  the 
guardians  any  authority  to  recover),  directly  a 
receiver  is  appointed,  and  where  the  fimd  is  only 
large  enough  just  to  support  the  family,  then  the 
guardians  cannot  recover  for  provision  made  for  the 
lunatic,  else  the  wife  and  children  will  become 
chargeable  on  the  rates.  Moreover,  under  the 
Local  Government  Act,  1888  (51  &  52  Yiot.  c.  41), 
s.  24,  the  guardians  have  4s.  a  week  from  the 
Oovemment,  so  they  would  be  paid  twice  over. 
[LiBBLET,  M.B.— I  do  not  think  that  section  299  is 
mtended  to  do  more  than  give  the  justices  power  to 
act  summarily  in  certain  cases ;  it  docs  not  interfere 
with  the  discretion  of  this  court  in  cases  of  this  kind. 
Methold, — The  point  is  a  new  one.] 

LiNDLBY,  M.E. — I  do  not  think  that  we  need  to  go 
ii^(  through  the  Acts  of  Parliament  or  the  authorities  any 
,8  ^  more  closely  than  we  have  already  done.  We  have 
ili*  had  the  advantage  of  considering  the  master's  judg- 
^  ment  and  we  have  looked  into  the  Acts.  The  case  is 
^  a  peculiar  one  and  I  do  not  know  that  it  is  likely  to 
i|C»l>6  of  any  value  as  a  precedent,  but  it  stands  in  this 
^way :  we  are  asked  to  say  that  which  I  confess  startles 
^{^me  very  much,  that  is  to  say,  that  a  lunatic  who  has 
t^property  is  not  to  contribute  to  his  own  support  out 
.  ic:  of  uiat  property.  I  am  not  prepared  to  go  to  that 
^iUeogth  at  all.  It  is  quite  obvious  if  you  look  at  the 
^^jAots  of  Parliament  that  there  is  nothing  in  them 
J^  vhioh  directs  us  to  go  to  that  length,  and  it  does 
'  fem  a  startling  proposition  that  a  person  who  has 
-he  misfortune  to  be  a  lunatic  and  has  money  should 
^'  ^^  sapported  out  of  the  rates.  That  seems  very  strange. 
^  ^h»  fund  here  is  smalL  It  is  between  £300  and  £400, 
i^  J  od  the  master's  order  is  to  the  effect  that  the  lunatic 
ef  ^i^U  be  supported  by  the  guardiaos  and  that  his  wife 
c?^  jd  family  shall  have  £35  a  year,  to  come,  of  course, 
^\^^  of  the  capital  as  long  as  it  lasts.  That  leaves  the 
^  ^^J0atio  therefore  to  be  supported  out  of  the  rates, 
^  ^^^oagh  he  has  money  enough  to  keep  him.  I  do 
^  p,  think  that  that  is  in  accordance  wiUi  the  way  the 
^  ^  tfetaooa  of  the  court  has  been  hitherto  applied  in 
^  jj&n^  with  a  lunatic's  property.  It  is  quite  new  to 
^  ^^  that  the  court  ever  allows  a  lunatic  who  has 
^^  ^/perty  to  be  supporied  out  of  the  rates.  It  has 
^  ^  ined  the  property  first  in  support  of  him.  I  do 
^,  /  .  WKf  that  this  is  for  the  benefit  of  the  lunatic ;  I  do 
-^  ^  .  koow  that  it  is.  It  is  not  contrary  to  his  interest, 
'  oi  *^  'joune.  But  the  guardians  must  support  him  if 
^  ^  eonrt  does  not.  That  is  plain;  and  having  regard 
^^^If^  omallneas  of  the  fund,  the  question  is,  what  is 
:»^  }f^io  be  done  so  far  as  the  amount  goes.  Now,  one 
p^  1^^  of  doinff  it  (and  certainly  we  have  authority 
^  ^^  o  it)  woud  be  to  leave  him  where  he  is,  in  the 
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lunatic  asylum — the  best  place  for  him  probably,  and 
to  grant  him  such  an  allowance  out  of  the  capital  as 
would  assure  him  greater  comfort  than  at  the  rate  of 
10s.  per  week.  We  have  ample  power  to  do  it.  That 
would  leave  the  wife  to  be  supported  out  of  the  rates 
very  likely,  she  not  being  able  to  support  herself.  That 
would  be  one  way  of  looking  at  it  for  her  benefit  and 
not  for  the  ben^t  of  his  family.  But  I  think  we 
ought  to  look  at  it  a  bit  closer,  and  considering  the 
ages  of  the  people  and  the  smaUness  of  the  fund, 
and  the  kind  of  life  to  which  these  persons  have  been 
accustomed,  the  proposal  made  by  the  guardians 
appears  on  the  whole  the  best  thing  to  be  done — that 
is  to  say,  not  to  allow  her  to  be  supported  out  of  the 
rates,  but  to  apply  his  property  so  long  as  it  lasts  to 
the  extent  of  10s.  per  week  to  his  maintenance  in  the 
lunatic  asylum  (there  is  no  better  place  for  him)  and 
then  let  his  wife  have  £25  a  year  so  long  as  the  fund 
lasts.  When  the  fund  is  exhausted  they  will  both  be 
supported  out  of  the  rates,  there  is  no  help  for  it. 
Then  as  regards  the  costs.  I  do  not  look  upon  it  as 
a  case  of  fogal  rights.  I  think  that  the  guardians 
ought  not  to  have  any  costs,  but  I  do  not  think  they 
ought  to  pay  any.  The  receiver  is  to  have  her  costs 
out  of  the  fimd.  If  we  give  all  the  costs  out  of  the 
fund  there  would  be  very  little  left,  it  would  all  go 
in  costs.  The  order  will  be  varied  by  directing  £26  a 
year  to  be  paid  to  the  union  and  £25  a  year  to  the 
wife,  the  wife  to  have  her  costs  out  of  the  fund.  The 
guardians'  claim  for  £6  lOs.  for  the  past  maintenance 
of  the  lunatic  will  also  be  allowed. 

Vauohan  Williams,  L.J.— I  agree,  but  I  think 
there  is  very  considerable  difficulty.  In  this  case  Mr. 
Tye  is  in  the  asylum  as  a  pauper  lunatic.  Now,  we 
have  the  power  to  make  such  order  as  in  our  discretion 
we  may  think  right  for  the  maintenance  or  benefit  of 
the  lunatic  or  of  ^^im  and  his  family.  As  long  as  the 
lunatic  continues  to  be  maintained  as  a  pauper  lunatic, 
I  have  some  difficulty  myself  in  saying  that  we  should 
be  entitled  to  make  an  order  for  the  appropriation  of 
these  moneys  for  his  maintenance.  For  aught  I  know, 
if  we  did  so,  there  might  be  considerable  difficulty 
when  the  accounts  of  the  asylum  came  to  be  audited, 
but  I  do  not  understand  that  we  are  making  the  order 
upon  the  basis  that  this  lunatic  in  form  is  to  continue 
a  pauper  lunatic.  The  guardians  have  made  a  very 
reasonable  and  sensible  suggestion  in  this  case  and  they 
have  told  us  what  they  mean  to  do  about  this  man. 
I  daresay  there  is  no  difficulty  in  carrying  out  their 
proposal,  but  I  doubt  myself  very  much  whether  this 
man  will  continue  to  be  a  pauper  lunatic  when  our 
order  has  been  made,  and  speaking  for  myself  I  should 
have  considerable  hesitation  in  making  the  order  if  I 
thought  that  f^ter  we  made  it  this  man  was  to 
continue  a  pauper  lunatic,  because  I  do  not  think  that 
in  any  proper  sense  of  the  word  the  order  would  then 
be  for  tne  maintenance  of  the  lunatic.  On  the  other 
hand,  the  order  would  really  be  an  order  to  recoup 
the  union  the  expense  that  they  incur  in  the 
maintenance  of  the  pauper  lunatic.  Of  course  we 
have  a  discretion,  if  we  think  it  a  right  thing  to  do,  to 
make  an  order  for  a  sum  to  be  appropriated  to  the 
payment  of  the  man's  maintenance  in  the  asylimi  as  a 
lunatic  whose  maintenance  is  paid  for,  and  the 
guardians  as  I  understand  are  willing  to  treat  him  in 
that  way,  and  under  those  circumstances  I  think  that 
we  have  power  to  make  the  order. 

itOMXB,  L.J.— I  agree  with  the  Master  of  the  Bolls 
m  his  judgment  in  this  case.  Suppose  the  lunatic  had 
not  been  sent  to  the  county  lunatic  asylum,  but  we 
had  to  consider  what  to  do  with  regard  to  his  keep 
and  maintenance,  ought  we  then,  seeing  that  he  has  a 
few  hundred  })0und8  of  his  own,  to  say  we  will  not 
ai^y  any  poroon  of  that  lum  in  maintaining  him, 
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bat  will  apply  it  for  the  benefit;  of  his  wife  and  family 
so  as  to  drive  him  iato  the  anion  lunatic  asylum  P  I 
think  not.  I  do  not  think  it  would  be  right  in  the 
exeroise  of  our  discretioa  to  say  that  in  that  point  of 
view  it  would  be  for  his  benefit  that  he  should  be 
made  a  pauper  lunatic,  and  that  by  applying  the 
whole  of  his  property  for  the  benefit  of  his  wife  and 
family.  It  seems  to  me  that  it  makes  no  difference 
that  as  a  matter  of  fact  he  has  been  dealt  with  as  a 
pauper  lunatic.  What  ought  we  to  do  in  that  case 
now  he  has  been  made  a  pauper  lunatic  P  It  appears 
to  me  there  are  one  or  two  courses.  One  coarse 
would  probably  be  to  apply  to  take  him  out  of  that 
asylum  and  maintain  Mm  in  some  private  asylum. 
That  would  be  very  expensive  indeed.  Another  way 
would  be  to  apply  a  sum  for  his  maintenance  in 
keeping  him  as  a  private  patient  in  the  asylum,  and 
that  would  be  perhaps  a  strictly  appropriate  course  to 
pursue.  But  we  have  a  discretion  in  the  administra- 
tion of  this  small  fund,  and  we  bear  in  mind  the 
interest  of  the  lunatic  in  respect  of  the  wife  and 
family,  and  the  question  is.  Is  it  more  to  his  benefit 
that  he  should  cease  to  be  in  any  point  of  view  a 
pauper  lunatic,  and  his  wife  and  family  (practically 
it  is  the  wife)  go  wholly  unsupported,  or  is  it  the  best 
to  let  him,  to  a  certain  extent  it  may  be,  be  called  or 
dealt  with  as  a  pauper  lunatic,  and  apply  a  portion  of 
the  sum  towards  his  maintenance  and  a  portion  of  the 
fund  to  the  maintenance  of  the  wife  and  children  P 
Seeing  the  peculiar  droumstances  of  this  case  and  the 
smallness  of  the  fund,  it  appears  to  me  on  the  whole, 
in  exercising  the  discretion  which  we  undoubtedly 
I>OBsesB,  that  the  best  thing  would  be  to  do  with  this 
small  fund  what  has  been  suggested  and  pointed  out 
by  the  Master  of  the  Bolls. 

Solicitors,  Bower,  Cotton,  cfe  Bower,  for  Longhotham  & 
Sons,  Halif -ix ;  Bowdiffes,  Bawle,  &  Co,,  for  Bamsden, 
Sykea,  &  Bamsden,  Huddersfield. 


Feb.  5. 


OTourt  Of  Slppeal. 

From  Chan.  Biv.  \ 

(Lindley,  M  B.«  and  Bigby  and  | 

Vaughan  Williams,  L. JJ.)       I 

Jones  v.  Babnett.  (a.) 

Vendor  and  purchaser — Sale  by  order  of  the  court — 
Purchaser  for  value  unthout  notice  of  superior  title — 
Conveyancing  Act,  1881  (44  dh  45  Vict,  c.  41),  s.  70, 
eub'Section  1. 

An  order  of  the  court  under  the  Conveyancing  Act, 
1881,  8,  70,  sub-section  1,  which  purports  to  deal  with 
property  belonging  to  the  vendor,  which  turns  out  not  to 
be  his,  does  not  confer  a  good  title  on  the  purchaser^ 

Decision  o/Bomer,  J.  (47  W,  B.  493),  affirmed. 

This  was  an  appeal  against  a  decision  of  Bomer,  J. 
(47  W.  B.  493). 

The  facts  were  as  follows :  On  the  31st  of  May, 
1894,  one  Isaac  Jones,  being  indebted  to  Philip  Jones, 
the  husband  of  the  plaintiff,  Mary  Jones,  executed  a 
deed  whereby,  after  reciting  the  will  and  death  of  an 
uncle,  one  John  Williams,  and  that  Isaac  Jones  was 
one  of  the  legatees  named  in  the  will  and  was  indebted 
to  Philip  Jones  in  the  sum  of  £350,  and  had  agreed 
to  assign  to  the  plaintiff  all  his  share,  right,  title,  and 
interest  under  the  will,  he,  the  said  Isaac  Jones, 
thereby  assigned  unto  Mary  Jones,  and  Philip  Jones 

(a.)  Beported  by  Paul  Stbjgklaio),  Esq.,  Barrister- 
at-Law. 


thereby  confirmed,  all  the  share,  rig  lit,  title,  and 
interest  to  which  Isaac  Jones  in  his  riff ht  was  then,  or 
should,  or  might  thereafter  be  entitled  under  the  will, 
to  Mary  Jones  absolutely.  Subject  to  a  question 
whether  tiie  words  of  tiie  grant  operated  to  pass 
more  than  a  life  interest  to  the  plaintiff  in  the  free- 
holds, the  property  included  a  reversion  expectant  on 
the  death  of  a  life  tenant  in  a  leasehold  shop  and  two 
freehold  cottages  at  Aberavon,  near  Swansea. 

On  the  26thof  February,1895,  the  defendant  Bamett 
obtained  judgment  against  Isaac  Jones  for  £450  in  an 
action  in  the  Queen's  Bench  Division  of  BarneU  t. 
Jones,  and  on  the  14th  of  March,  1895,  by  an  order  in 
that  action,  a  receiver  was  appointed  of  Isaac  Jonet'i 
reversionary  interest  in  the  above-mentioned  freeliold 
and  leasehold  property.  On  the  lOth  of  July,  1895,  a 
petition  was  presented  on  behalf  of  Bamett  before 
Ghitty,  J.,  entitled  In  the  Matter  of  Isaac  Jones  and 
the  Judgments  Act,  1864,  praying  a  sale  of  the  interest 
of  Isaac  Jones  in  the  property  of  which  the  reoeiver 
had  been  appointed.  By  an  order  made  on  this 
petition  on  tiie  24th  of  July,  1895,  accounts  were 
ordered  to  be  taken  of  what  was  due  to  the  petitioner 
under  the  judgment  of  the  26th  of  February,  1895,  of 
what  interests  of  Isaac  Jones  had  been  delivered  in 
equitable  execution  by  the  appointment  of  a  reoeiver, 
an  inquiry  whether  there  were  any  and  (if  anjr)  what 
liens,  charges,  or  incumbrances  on  the  interest  in  land 
of  Isaac  Jones,  their  amounts  and  priorities,  and  of 
those  which  were  prior  and  subsequent  to  the  reoeiver- 
ship  order,  and  which,  if  any,  created  subsequent  to 
that  order,  were  before  the  registration  of  that  order 
created  in  favour  of  a  purohaser  for  value ;  and  it  was 
ordered  that  Isaac  Jones  should  pay  what  should  be 
certified  to  be  due  within  one  month  after  the  chief 
clerk's  certificate,  and  it  was  ordered  that  in  default 
of  Isaac  Jones  paying  the  amount  so  certified,  his  said 
interests  in  land  should  be  sold,  with  the  approbation 
of  the  judge,  free  from  all  Hens,  charges,  or  inoom- 
brances  created  subsequent  to  the  order  of  the  14th  of 
March,  1895,  except  any  such  created  in  favour  of  a 
purchaser  for  value  before  the  registration  of  that  order. 

On  the  20ch  of  January,  1896,  the  chief  cleric 
certified  that  £509  19s.  was  due,  that  the  property 
consisted  of  the  leasehold  shop  and  freehold  cottages 
above  mentioned,  and  that  there  were  no  chaiges  or 
incumbrances  on  Isaac  Jones's  interest  therein.  Isaao 
Jones  having  paid  no  part  of  his  debt,  Bamett  snbse- 
quentiy  obtained  an  order  authorizing  him  to  bid  for 
tbe  property,  which  was  put  up  for  auction  on  the 
16th  of  December,  1896.  Baraett  was  the  highest 
bidder  for  £375,  and  by  an  order  dated  the  19th  of 
February,  1897,  it  was  ordered  that  a  person  should 
be  appointed  to  convey  the  interest  of  Isaac  Joaes  in 
the  houses  to  Bamett. 

The  tenant  for  life  died  on  the  16th  of  March,  1897, 
and  Bamett  then  took  possession,  and  the  deeds 
relating  to  the  property  were  subsequently  handed 
over  to  him  by  the  executors  of  the  will  of  John 
WiUiams.  Neither  Barnett  nor  his  solicitora  had  any 
notice  or  knowledge  of  the  assignment  to  the  plaintiff 
until  a  letter  came  from  the  plaintiff's  solicitor  to 
Bamett's  solicitor  on  the  15th  of  April,  1897,  claiming 
that  the  plaintiff,  Mary  Jones,  was  entitled  to  the 
property  under  the  assignment  of  the  31st  of  May, 
1894. 

The  Conveyancing  and  Law  of  Property  Act,  18S1 , 
s.  70,  sub'Section  1,  provides:  ''Au  order  of  the 
court  under  any  statutory  or  other  jurisdiction  shall 
not,  as  against  a  purchaser,  be  invalidated  on  the 
ground  of  want  of  jurisdiction,  or  of  want  of  any 
concurrence,  consent,  notice,  or  service,  whether  the 
purchaser  has  notice  of  any  such  want  or  not." 

Bomer,  J.,  held  that  this  section  did  not  operate  to 
give  the  defendant  a  better  title  to  the  piopecty  tliaa 
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that  of  the  plaintiff,  whiob  was  prior  in  date,  and  that 
her  mtereet  was  not  affeoted  by  the  order  for  sale, 
and  she  was  entitled  to  recover  possession  of  the 
property. 
The  defendant  appealed. 

NevUh  Q.C.,  and  W.  F.  FhmpoUs,  for  the  defendant, 
the  appellant. 

BramweU  Davis,  Q.C,  and  T.  B.  Napier,  for  the 
plaintifE;  the  respondent. 

LiKDLEY,  M.B.,  said  there  was  no  real  diffioulty 
in  the  case,  nnless  the  court  were  asked  to  redraft 
section  70  of  the  Conveyancing  Act,  1881.  In 
making  the  order  for  sale  the  court  supposed  that 
it  was  dealing  with  an  interest  of  Isaac  Jones  in  the 
land.  It  tamed  oat  that  the  land  was  not  his,  and 
then  it  was  said  that  the  purchaser  had  obtained  a 
good  title  by  means  of  section  70.  None  of  the  cases 
already  decided  apon  the  effect  of  that  section  touched 
this  aspect  of  it.  The  court  was  now  asked  to  go 
much  further.  The  section  was  only  intended  to  cure 
irregularities,  and  did  not  apply  to  a  case  in  which 
an  order  had  been  made  to  sell  land  on  the  supposition 
that  it  belonged  to  A.  when  it  really  belonged  to  B. 

HiGBY,  L.J.,  said  that  section  70  was  not  intended 
to  entrap  the  court  into  dealing  with  property  with 
which  it  had  no  idea  of  dealing. 

YAxraHAN  Williams,  L.J,,  concurred. 

Appeal  dismissed. 

Solicitors,  Richard  White,  for  D.  Seline,  Swansea ; 
Bidddl,  Vaizey,  &  Smith,  for  J.  L.  Howell,  Swansea. 


Prom  Prob.  Div.  &  Adm.  Div.  -J 

(A.  L.  Smith,  Bigby,  and     \ 

Collins,  L.JJ.)  j 


Jan.  27. 


"The  Snark."  (o.) 
Ship— Damage — Collision   caused  by  running  foul  of 
sunken  barge — Liability  of  oumer  of  loreck,  where  not 
abandoned,  for  negligence  of  independent  contracts 
employed  by  him  to  raise  toreck. 

The  owner  of  a  vessel  sunk  in  the  fairway  of  a 
navigable  river,  who  has  not  abandoned  the  wreck,  but 
has  agreed  to  have  her  raised  by  an  independent  con* 
tractor,  is  ansioerable  in  damages  for  the  loss  sustained 
by  the  oianers  of  another  vessel  running  foul  of  the  wreck 
without  negligence,  in  consequence  of  the  wreck  being 
improperly  lighted. 

Decision  o/ Barnes,  J.,  47  W.  IL  398,  affirmed. 

Appeal  from  a  decision  of  Barnes,  J.  (reported 
in  47  W.  B.  398). 

The  plaintiffd  were  the  owners  of  the  steamship 
Vesia  and  the  defendants  were  the  owners  of  the 
barge  Snark,  The  action  was  in  personam  to  recover 
damages  for  injuries  sustained  by  Tlie  Vesta,  owing  to 
her  httving  nm  upon  The  Snark,  which  had  been 
rank  in  the  fairway  of  the  Thames.  The  Snark  had, 
without  neeligence  on  her  part,  been  sunk  by  a 
ooUiaion  wi£h  a  steamer  on  the  Ist  of  August,  1897. 
The  owners  of  The  Snark  employed  a  contractor 
named  Forrest,  who  was  fauuliar  with  that  class  of 
work,  having  been  frequently  employed  by  the 
Thames  Conservancy,  to  raise  the  wreck  for  a  fixed 
sum.  Forrest  went  to  the  Thames  Conservancy  and 
gave  them  notice  of  the  wreck,  and  on  the  2nd  of 
Aogost  the  Thames  Conservancy  sent  a  mark-boat 
to  tha  spot,  for  which  they  were  paid  by  the  defend- 

(a.)  Beported  by  P.  B.  Bttbnfosd,  Esq.,  Barrister-- 
at-Law* 


ants.  Forrest,  having  got  his  plant  ready,  relieved 
the  Thames  Conservancy  of  the  task  of  marking  the 
sunken  barge,  and  the  Thames  Conservancy's  boat 
was  removed.  Forrest  was  guilty  of  negligence  in 
marking  the  barge,  and  in  consequence  The  Vesta 
ran  upon  the  wre&  and  was  damaged. 

Barnes,  J.,  gave  judgment  for  the  plaintifEs. 

The  defendants  appealed. 

Laing,  Q.C.  {Batten  with  him),  for  the  appellants. — 
There  was  no  dutv  on  the  defendants  to  raise  the 
barge.  They  might  have  abandoned  her  altogether. 
They  had  also  a  right  to  abandon  possession  of  the 
barge  to  a  contractor  for  the  purpose  of  raising  her,  and 
they  would  not  be  liable  for  the  contractor's 
negligence.  The  same  principle  must  apply  as  in  the 
case  of  handing  over  a  barge  afloat.  In  the  case  of  a 
highway  upon  land,  a  person  could  not  leave  an 
obstruction  on  it,  but  a  person  was  not  responsible 
for  leaving  a  ship  accidentally  sunk  at  sea.  in  such 
cases  as  Hardaker  v.  Idle  District  Council,  44  W.  B. 
323,  [1896]  1  a  B.  335,  the  work  whioh  the  con- 
tractor was  employed  to  perform  was  itself  dangerous, 
and  so  it  was  held  that  a  person  could  not  escape 
liability  by  employing  an  independent  contractor.  In 
the  present  case  the  work  was  perfectly  harmless. 
The  sunken  barge  was  the  danger,  not  the  raising 
of  it. 

They  referred  to  the  cases  of  Bex  v.  Watts,  2  Esp. 
675;  Brown  v.  MaUeU,  5  C.  B.  599;  White  v.  Crisp, 
2  W.  E.  624,  10  Ex.  Ch.  312 ;  The  Douglas,  30  W.  B. 
692,  7  P.  D.  151;  The  Utopia,  [1898]  A.  C.  492; 
The  Crystal,  [1894]  A.  C.  508,  43  W.  R.  Dig.  178 ; 
Holliday  v.  National  Telephone  Co.,  47  W.  B.  658, 
[1899]  2  Q.  B.  392. 

Carver,  Q.C.  {Stubbs  with  him),  was  not  called 
upon. 

Smith,  L.J.,  in  giving  judgment,  said:  This  is  an 
action  brought  by  the  plaintiff,  who  is  the  owner  of 
the  steamship  Vesta,  to  recover  damages  against  the 
owners  of  a  barge  called  The  Snark,  which  was  sunk 
in  the  River  Thames  on  the  Ist  of  August,  1897. 
What  happened  was  this :  The  owners  of  7*he  Snark 
wanted  to  get  their  barge  up  again;  they  never 
intended  to  abandon  possession  or  control  of  their 
barge,  in  any  shape  or  way.  They  got  into  com- 
munication with  a  man  whom  I  believe  is  undoubtedly 
efficient — a  man  called  an  under- water  man ;  that  is, 
a  man  who  goes  down  under  water  to  get  up  sunken 
vessels — and  they  entered  into  a  contract  with  him 
to  get  up  this  barge.  The  evidence,  as  stated  by 
Barnes,  J.,  in  his  judgment  which  is  under  appeal,  is 
this :  The  officials  of  the  Thames  Conservancy  were 
told  by  Forrest  of  the  sunken  barge,  and  for  a  short 
time  liefore  tbe  man  Forrest  brought  The  Bhoda  (that 
is,  I  imderstand,  a  barge  lent  by  the  owners  of  The 
Snark),  a  boat  belonging  to  the  Thames  Conservancy, 
with  a  flag  on  it,  was  made  fast  to  The  Snark.  For 
this  service  the  defendants  paid  the  Thames  Con- 
servancy, and  that  is  done  with,  long  before  this 
accident  happened.  Then  Forrest  brought  The 
Bhoda  and  took  charge  of  the  sunken  barge,  and 
Forrest  and  his  men  alone  remained.  Forrest  was 
paid  for  the  job  which  he  was  executing  for  the 
defendants  the  sum  of  £25.  It  has  been  found  in  the 
Admiralty  Court  that  Forrest  was  guilty  of  negligence 
in  this,  that  he  did  not  light  the  sunken  barge  in 
a  proper  manner.  The  lights  had  drifted  away  from 
where  they  ought  to  have  oeen.  They  did  not  notify 
to  the  stean^ers  coming  up  or  going  down  the  Thames 
where  the  sunken  barge  in  fact  was,  and  the  result 
was  that  the  plainti#B  steamer,  The  Vesta,  coming 
up  the  Thames,  was  of  opinion,  from  the  position  in 
vAuch  the  lights  were,  that  it  was  all  right  to  go  where 
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die  went»  aod  ran  mio  the  lODken  bMge  aod  tastfliiied 
damage.  Thereupon  an  action  was  brooght  in  tibie 
Adminltj  Court,  in  theee  drcomstanoes,  and  the 
firat  qneetion  whieb,  had  to  be  decided  by  the  learned 
judge  of  that  court  was  whether  or  not  this  baige  had 
been  pnmerly  lighted  by  Forrest,  the  man  I  hxwe 
mentiwieQ.  He  found  that  it  was  not,  and  he  found 
that  by  reason  of  its  not  being  properly  lia^ted  the 
plaintiff's  steamship  got  the  damage  complained  of. 
Another  question  arose — ^namely,  were  the  defendants 
liable  for  this?  Now  it  is  said  and  argued 
stoutly  and  Tigoroosly,  on  behalf  of  the  defendants, 
that  they  are  not  liable.  One  ground  talran  before 
the  learned  judge  in  the  Admiralty  Oonrt  was  that 
the  defendants  were  not  liable  became  they  delegated 
the  job— and,  in  doing  that,  the  process  of  Ughttng 
this  sunken  barge  till  she  was  got  up — ^to  the  man 
Forrest,  who  comes  within  the  term,  well  known  in 
this  court,  of  "  independent  contractor,"  and  therefore 
they  were  not  liable  for  the  negligence  of  Forrest.  The 
^Hiames  is  undoubtedly  a  highway.  This  man  was  put 
to  work,  and  was  engaged,  in  my  judgment,  in  doiog 
work  which  was  li£aly  to  cause  injury  to  persons 
lawfully  passing  and  re-passing  along  that  highway, 
unless  precautions  were  taken.  Thereupon  it  is  said, 
although  that  is  so,  still  he  was  not  the  servant 
of  the  defendants,  but  he  was  an  '*  independent 
contractor."  Now,  we  have  had  of  late  years  since  I 
have  been  in  this  court  a  great  deal  to  do  with  this 
question  of  independent  contractor.  At  one  time,  in 
conjunction  with  Lindley,  M.R.,  my  brother  Bigby 
and  myself  set  to  work  and  wrote  a  judgment,  as 
best  we  could,  upon  this  question  of  independent 
contractor,  and  the  liability  of  the  independent 
contractor,  and  we  stated  what  in  our  judgment  was 
the  law  relating  thereto.  That  was  the  case  of 
Harddker  v.  The  Idle  Diatrid  Council,  It  has  been 
referred  to  by  Barnes,  J.,  in  this  case,  and  I  am  not 
going  to  refer  to  it  any  more  at  this  moment.  I  see 
nothing  to  repent  of  in  what  any  one  of  us  said  in 
that  case.  There  have  been  other  cases  since  then 
which  I  am  not  going  to  refer  to,  because  Bruce,  J., 
in  a  jadgment  in  Penny  v.  Wimbledon  Urban  District 
Council  and  Another,  [1898]  2  Q.  B.  212,  46  W.  B. 
Dig.  138,  dealt  with  the  question.  That  case  came 
before  this  court  on  appeal  in  the  next  year,  47 
W.  B.  565,  [1899]  2  Q.  B.  72,  and  I  then 
said,  and  I  say  it  again,  that  I  absolutely  agree 
with  the  manner  in  which  Bruce,  J.,  put  the  law 
applicable  to  this  qaestion  of  independent  contractor, 
when  the  defendant  is  sued  for  a  wrong  act.  I  will  j  ust 
read  the  passage  from  his  judgment,  because  I  cannot 
put  the  matter  more  tersely  or  more  dearly.  It  is  : 
•*  When  a  person  employs  a  contractor  to  do  work  in 
a  place  where  the  public  are  in  the  habit  of  passing, 
which  work  will,  unless  precautions  are  taken,  cause 
danger  to  the  public,  an  obligation  is  thrown  upon  the 
person  who  orders  the  work  to  be  done  to  see  that  the 
necessary  precautions  are  taken,  and  if  necessary 
precautions  are  not  taken,  he  cannot  escape  liability 
by  seeking  to  throw  the  blame  on  the  contractor. 
Pickard  v.  Smith  \b  an  authority  for  the  proposition 
that  no  sound  distinction  in  this  respect  can  be  drawn 
between  the  case  of  a  public  highway  and  a  road 
which  may  be,  and  to  the  knowledge  of  the  wrong- 
doer probably  will  in  fact  be,  used  by  persons  lawfuUy 
entitled  so  to  do."  I  subscribe  to  every  word  of  that 
I  have  done  so,  and  do  so  again.  That  being,  in  my 
judgment,  the  law  applicable  to  this  question  of 
Forrest  being  an  independent  contractor,  that  point 
falls  practiofdly  within  the  decision  in  the  case  of 
Penny  v.  Wimbledon  Urban  Di$trict  Council,  and  the 
reasons  of  that  decision.  Therefore  this  point 
does  not  avaiL  the  defendants  in  the  present  case. 
It  is  said  that  is  all  very  well  in  matters      ' ' — 


on  land,  but  it  does  not  apply  to  matters 
arising  on  water,  or  matters  arising,  as  in  this 
case,  with  regard  to  a  sunken  barge  in  the  Biver 
Thames.  I  will  say  for  myself  that  I  think  that 
counsel  for  the  appellants  have  made  out  this  distinc- 
tion, that  in  the  case  of  a  barge  navigating,  as  here, 
up  the  Biver  Thames,  which  goes  to  the  bottom,  it  is 
in  the  power  of  the  barge-owner,  if  he  is  so  minded,  to 
throw  up  the  barge — abandon  it  or  transfer  it,  and 
have  nothing  more  to  do  with  it.  But  then  it  would 
seem  to  me  also  that  within  the  terms  of  the  Thames 
Conservancy  Act,  which  is  a  private  Act,  the  pnblie 
authority  would  have  to  oome  in  and  take  up  the 
barge,  so  as  to  prevent  its  being  an  obstruction  to  the 
navigation  of  tiie  Biver  Thames.  It  also  seems  to 
me  to  be  within  the  case  cited  in  the  judgment  of 
the  Privy  Council,  delivered  by  Jeune,  P.  (7*^^ 
Utopia  case).  It  is  there  laid  down :  '<  That  although 
it  is  in  the  power  of  the  owner  of  the  barge" 
— as  I  say — ''to  throw  up  and  abandon  his 
sunken  barge,  and  have  nothing  more  to  do 
with  it,  until  he  has  done  that  he  is  under 
the  ordinary  liability  of  every  other  man."  What  does 
Jeone,  P.,  say  in  his  judgment  delivered  in  the  Utopi* 
case  f  Counsel  for  the  appellants  said  the  prior  cases 
to  which  we  have  had  our  attention  called  were  all  old 
cases,  bat  they  are  summarized,  and  this  is  the  result. 
Jeune,  P.,  says  (  [1893]  A.  C,  at  p.  498) :  '*  The  result 
of  these  authorities  may  be  thus  expressed:  The  owner 
of  a  ship  sunk,  whether  by  his  default  or  not  (wilful 
misconduct  probsbly  giving  rise  t3  different  con- 
siderations), has  not,  if  he  abandon  the  possession 
and  control  of  her,  any  responsibility  either  to  remove 
her  or  to  protect  other  vessels  &om  coming  into 
collision  with  her.  It  is  equally  true  that  so  long  as, 
and  so  far  as,  possession,  management,  and  control  of 
the  wreck  be  not  abandoned  or  properly  transferred, 
there  remains  on  the  owner  an  obligation  in  regtard  to 
the  protection  of  other  vessels  from  receiving  injury 
from  her."  Very  well ;  be  it  so.  Where  do  you  find 
a  tittle  of  evidence,  and  what  is  more,  proof,  that  the 
owners  of  this  barge  abandoned  or  properly  trans- 
ferred possession,  management,  and  control  of  the 
wreck  within  the  meaning  of  that  jadgment?  Of 
course  they  did  not.  What  they  did  was  to  employ 
Forrest  to  get  this  barge  up,  not  for  the  purpose  of 
abandoning  control  of  her,  bat  for  the  exactly  opposite 
purpose  of  gettiog  her  above  water  again.  This  case 
seems  to  me  to  fall  within  the  dedsion  of  the  Privy 
Council.  I  have  dealt  with  the  independent  oontraotor 
poiot,  and  for  these  reasons  I  am  of  opinion  that  the 
judgment  of  Barnes,  J.,  should  be  affirmed. 

BiOBY  and  Collins,  L.JJ.,  concurred. 

Appeal  diamiued. 

Solicitors,  J.  A.dh  H.E.  Famfieid  ;  Stahea  d:  Stoke$. 


From  0.  B.  Div.         ") 
(A.  L.  Smith,  Collins,  and  [  Dec.  IS. 

Vaughan  Williams,  L. JJ.  ) 

Gkant  v.  The  Gold  Exploration  and  DEVJttOP- 
MEKT  Syndicate  (Likited).  (a.) 

Vendor  and  purchaser — Contract — Agreement  hy  vendor 
to  pay  commission  to  undisclosed  purchaser's  agent 
— Action  on  contrcLct  hy  vendor — Claim  by  purchaser 
to  set  off  agent* s  commission. 

The  plaintiff  was  the  owner  of  certain  mineral  rights 
in  British  Columbia,  and  he  agreed  wiih  one  Chvan  CAol 

(a.)  Beported  by  Ebsxins  Bxn>,  Esq.,  Barrister- 
at-Law« 
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Govan  $hotM  have  the  option  of  finding  a  purchaser  for 
the  property,  and  that  he  would  pay  him,  if  euecesaful,  10 
per  cent,  of  the  price  obtained  from  the  purchaser. 
Govan  succeeded  in  arranging  a  sale  of  the  property  to 
the  defendant  syndicate,  of  which,  unknown  to  the 
plaintiff  at  that  time,  he  wcu  a  director,  and  for  whom 
he  acted  as  agent  in  the  transaction.  Before  the  contract 
VKU  entered  into,  however,  and  before  the  commission  had 
become  payable,  the  plaintiff  learned  Oovan*s  position 
with  regard  to  the  defendants. 

Held,  that,  the  plaintiff  having  completed  the  contract 
wOhout  disclosing  to  the  syndicate  the  agreement  to  pay 
commission  to  their  agent,  any  part  of  the  commission 
still  in  the  plaintiff's  hands  could  he  recovered  by  the 
defendants. 

By  a  second  agreement  between  the  plaintiff  and  Govan, 
made  before  the  commission  became  due,  it  was  agreed,  in 
consideration  of  an  immediate  payment,  that  Chyuan 
should  accept  a  less  commission  than  A0  was  entitled  to 
under  the  original  agreement.  The  syndicate  subse- 
guently  became  aware  of  this  second  agreement,  and  they 
demanded  and  received  from  Govan,  in  satisfaction  of 
all  claims  from  him,  tJie  amount  he  had  received  from 

Held  (reversing  the  decision  of  Bigham,  J.),  that  the 
defendants  had  not  lost  their  remedy  by  their  conduct 
after  they  had  discovered  the  real  facts  of  the  case. 
Neither  were  they  bound  by  the  terms  of  the  second  agree- 
meni  bettveen  the  plaintiff  and  Govan  as  to  a  reduction 
of  Vie  amount  of  commission ;  afid  therefore,  notwith- 
standing that  second  agreement  and  their  demand  and 
receipt  from  Govan  of  the  reduced  amount  of  the  com- 
mission paid  him,  they  were  entitled  to  recover  the  balance 
from  the  plaintiff . 

Appeal  by  the  defendants  {iqjr  the  judgment  of 
Bigham,  J.,  at  trial  of  the  action  without  a  jury. 

The  action  was  brought  to  recover  the  balance  of  a 
l^omifisory  note  dated  the  26th  of  September,  1896, 
made  by  the  defendants  in  respect  of  the  sale  of  a 
^Id  mine  to  them  by  the  pkintiff.  The  defence  con- 
sisted of  a  counter  claim  for  £500,  being  the  alleged 
balance  of  a  commission  which  the  plaintiff  had  agreed 
to  pay  to  one  Oovan,  who  was  in  fact  a  director  of, 
and  agent  for,  the  defendants,  although  at  the  time 
the  plaintiff  did  not  know  that  he  held  that  position. 
The  only  question  for  decision  was  whether  the 
defendants  were  enabled  to  succeed  on  the  counter- 
claim«  The  agreement  between  the  plaintiff  and 
Oovan  was  that  the  latter  should  have  an  option 
of  finding  a  purchaser  for  the  property,  and  if 
succesafnl  he  was  to  be  paid  as  commission  10  per 
cent,  of  the  price  obtained.  This  director  arranged  a 
sale  to  the  defendants,  but  before  the  contract  was 
entered  into  or  the  commission  had  become  payable 
the  plaintiff  became  aware  of  Govan's  position  with 
regtad  to  the  defendants. 

On  the  8th  of  January,  1897,  a  contract  was  con- 
doded  between  the  plaintiff  and  the  defendant  syndi- 
cate whereby  the  pluntiff  sold  the  mine  to  the  syndi- 
cate at  the  price  fixed  by  Govan.  The  company  was 
floated  and  115,000  shares  were  duly  allotted  to  the 
pJaintifL  Ten  per  cent,  of  the  shares,  amounting  to 
11,500  shares,  were  put  into  the  name  of  a  nominee 
at  the  request  of  the  plaintiff,  and  were  accepted  by 
Govan  as  payment  of  that  part  of  his  commission. 
The  syndicate  then  paid  the  plaintiff  £10,000  in  cash, 
leaving^  a  balance  due  of  £15,000.  The  plaintiff  in 
March,  1897,  saw  Govan  about  it,  who  said  he  would 
try  to  get  the  syndioate  to  pay  £5,000  in  cash  and 
the  balaooe,  £10,000,  by  a  four-montii's  promissory 
note.  Govan  stipulated  that  if  he  was  successful  in 
proonring  this  settlement  with  the  sj^ndioate  his 
own  commisrion  should  be  paid  at  once,  without 
waitisg  for  the  promissory  note  to  mature  and  be 


X>aid.  Both  the  plaintiff  and  Govan  regarded 
the  cash  commission  as  not  payable  until  the  pudntiff 
had  in  fact  received  his  £25,000.  The  plaintiff  agreed 
to  this,  on  the  terms  tiiat  the  cash  commission  should 
be  reduced  to  £2,000,  thus,  in  consideration  of  pro- 
mising a  present  cash  payment,  getting  the  cash 
commission  reduced  by  £500.  The  syndicate  paid  the 
plaintiff  a  further  £5,000,  and  gave  him  the  pro- 
missory note  for  £10,000,  and  the  plaintiff  paid  Govan 
the  £2,000.  Half  of  the  amount  of  the  £10,000  pro- 
missory note  was  paid  by  the  syndicate  when  the 
note  was  matured,  and  a  new  note  for  the  remaining 
£5,000  with  interest  was  given.  It  was  this  latter 
note  that  the  plaintiff  now  sued  on. 

The  facts  as  to  the  agreement  to  pay  Govan 
commission  subsequently  came  to  the  knowledge  of 
the  syndioate  while  this  note  was  current,  and  by 
resolution  of  the  board  of  directors  the  payment  and 
transfer  was  accepted  in  full  satisfaction  of  the  claims 
of  the  defendants  against  Govan.  Subsequently  the 
directors  decided  that  the  defendants  were  entitled  to 
the  £500,  the  balance  of  the  commission  originally 
agreed  upon  between  the  plaintiff  and  Govan,  and 
they  claifued  to  deduct  this  amount  from  the  bslance 
of  the  purchase-money  due  to  the  plaintiff.  On  this 
action  being  brought  to  recover  that  balance  the 
defendants  paid  tilie  amount  into  court  less  £500,  for 
which  they  also  counterdaimed. 

The  learned  judge  decided  that  although  the 
plaintiff,  when  he  ascertained  what  Govan's  true 
position  was,  should  have  insisted  upon  paying  the 
commission  to  the  defendants,  and  had  no  light  to 
pay  it  to  Govan,  or  to  make  arrangements  by  which 
the  amount  of  the  commission  was  reduced,  yet 
that  the  defendants  had  lost  their  remedy  by 
their  conduct  after  they  had  discovered  the  real 
facts  of  the  case.  Knowing  the  facts  they  had 
elected  to  treat  their  rights  as  defined  by  the  second 
agreement,  getting  thereby  the  benefit  of  an  imme- 
diate instead  of  a  defenred  settlement  of  the  commis- 
sion. They  could  not  now  plead  they  were  not  bound 
by  all  the  terms  of  the  second  agreement,  one  of 
which  was  that  the  commission  should  be  reduced  by 
£500.  l^e  defendants*  counter-claim  therefore 
failed,  and  the  plaintiff  was  entitled  to  judgment  on 
the  claim  and  the  counterclaim. 
The  defendants  appealed. 

Rufus  Isaacs,  Q.C.,  and  T.  IF.  Chitty,  for  the  de- 
fendants.— ^Where  a  vendor  agrees  to  give  a  com- 
mission to  the  purchaser's  agent  unknown  t^  the 
purchaser,  the  price  of  the  property  is  presumably 
swollen  by  the  amount  of  the  commission,  and  here 
the  £500  which  was  taken  off  the  commission  must 
be  considered  as  money  of  the  defendants  in  the 
plaintiff's  hands.  They  have  recovered  from  their 
agent  what  he  took  by  way  of  secret  commission, 
but  Uiat  fact  does  not  pi  event  their  recovering  from 
the  plaintiff  any  amount  paid  to  him  in  excess  of 
what  must  be  taken  to  be  the  real  purchase-money 
of  the  property. 

Duke,  Q.C.,  and  Kerly,  for  the  plaintiff.— The 
defendants  have  no  right  to  recover  the  sum 
claimed  either  at  law  or  in  equity.  This  is  not  a 
case  where  a  secret  commission  is  paid  to  the  pur- 
chaser's agent.  Moral  fraud  or  conspiracy  in  some 
form  or  other  oiust  be  proved  to  exist  before 
the  purchaser  has  a  cause  of  action :  Salford 
Corporation  v.  Lever,  39  W.  B.  85,  25  Q.  B.  D. 
363,  [1891]  1  a  B.  168;  Lands  Allotment  Co. 
V.  Broad,  [1895]  2  Manson  470.  There  is  no 
evidence  here  that  the  comnussion  was  added  to 
the  purchase-money.  A  vendor  maybe  content  to 
take  less  than  the  full  value  of  the  property  in  oxdar  to 
secure  a  pnzdhaser  {Whaley  Bridge  Oalieo  PrinUng  Co. 
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▼.  Oreen,  28  W.  R.  351,  6  a  B.  D.  109)  so  in 
the  ScU/ord  Gorporation  t«  Lever  a  fair  prioe  was 
arrived  at  and  the  oommission  added  to  it.  The  onns 
is  on  the  defendants  to  show  non-disdlosure  and  they 
have  not  done  so:  Cavendish  Bentinck  v.  Fenn,  36 
W.  B.  641,  12  App.  Cas.  652. 

Bu/ua  lioacs,  Q,0,,  in  reply. — The  decision  of  the 
House  of  Lords  in  Cavendish  Bentinck  v.  Fenn  is 
distinguished  in  Archer's  case,  40  W.  B.  212,  [1892] 
1  Ch.  322.  It  was  dear  that  Govan  was  to  act  as 
agent  for  some  principal  and  could  not  be  in  a  position 
to  take  a  commission. 

Cur*  adv,  vulU 

Deo.  13.— A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  question  in  this  case  is,  as  to  what  is 
the  position  of  a  vendor  of  property  who  pays  a 
secret  commission  to  a  person  whom  he  knows  to  be 
the  agent  of  the  vendee,  and  the  facts  are  as  follows : 
By  an  agreement  dated  the  8th  of  January,  1897,  the 
plaintiff  sold  a  gold  mine  in  British  Columbia,  of 
which  he  was  then  possessed,  to  the  defendant 
syndicate,  and  he  sues  the  syndicate  upon  a 
promissory  note  for  £5,000  given  to  him  by  them  in 
part  payment  of  the  purchase-money.  As  to  the  sum 
of  £500  the  defendants  countorclaim,  and  assert  that 
upon  the  facts  which  they  subsequently  discovered 
they  are  entitled  to  recover  tins  sum  from  the 
plaintiff,  and  it  is  agreed  by  the  learned  counsel  on 
each  side  that  this  case  is  to  be  decided  upon  the 
admission  that  the  plaintiff  has  received  this  sum  of 
£500  from  the  defendants.  I  now  revert  to  the 
facts  antecedent  to  the  agreement  of  die  8th  of 
January,  1897.  In  the  month  of  August,  1896,  the 
plaintiff,  who,  as  before  stated,  was  possessed  of  a 
gold  mine  in  British  Columbia,  was  desirous  of  selling 
it,  and  he  there  met  a  lir.  Govan.  By  an  agreement 
in  writing  dated  the  26th  of  September,  1896, 
and  made  between  the  plaintiff  and  Govan,  the 
plaintiff  gave  an  option  on  his  mineral  claims  to 
Govan  for  a  period  of  six  months,  and  in  this  agree- 
ment it  was  stated  that  the  option  was  granted  to 
Gk>van  to  enable  him  to  deal  with  the  properties  with 
the  object  of  forming  one  or  more  limited  liability 
companies  on  the  London  market,  and  Govan  agreed 
to  use  his  best  endeavours  with  regard  to  the  successful 
flotetion  of  such  company  or  companies  on  terms  to 
be  ^  thereafter  discussed  and  settled  between  the 
plaintiff  and  him,  the  plaintiff  agreeing  to  hand 
Govan  on  any  such  successful  flotation  10  per  cent, 
on  all  the  sums  received  in  cash  or  shares  accruing 
to  the  plaintiff.  It  will  be  seen  that  by  this  agree- 
ment the  plaintiff  agreed  to  pay  to  Govan  one-tenth 
of  what  purchase-money  he  might  be  able  to  obtain 
from  the  company  which  through  his  instrumentality 
was  to  be  brought  into  existence  to  become  the 
purchasers  of  the  plaintiff's  mine,  and  I  agree  with 
Bigham,  J.,  that,  when  a  vendor  sells  property 
subject  to  the  payment  by  him  of  a  commission,  the 
commission  is  added  to  the  price  asked  by  the  vendor ; 
in  other  words,  the  purchase-money  by  reason  of  the 
commission  to  be  paid  by  the  vendor  is  loaded  with  the 
amount  of  commission  so  to  be  paid.  At  the  time 
when  this  agreement  of  the  26th  of  September,  1896, 
was  entered  into,  the  plaintiff  did  not  know  that  Govan 
was  agent  and  managing  director,  as,  in  fact,  he  was, 
of  the  defendant  syndicate,  though  he  did  know 
that  Gk>van  was  connected  with  the  companies.  The 
learned  judge  has  found  that  at  this  time  the  plaintiff 
was  acting  with  perfect  honesty  and  good  faith,  but 
this  l^  no  means  exhauste  the  case;  for  after  the 
plainl^  came  to  this  country,  until  which  time  the 
negotiations  for  sale  were  not  completed,  a  new  set  of 
facts  arose,  which  give  rise  to  the  defendants'  counter- 
olaim.    In  the  month  of  December,  1896,  the  plaintiff 


came  to  England  at  the  instance  of  Govan  in  relatioa 
to  the  sale  of  his  gold  mine.  Upon  his  arrival  he 
went  to  see  Govan,  who  had  a  room  in  the  office 
of  the  defendant  syndicate  in  Byder-street.  The 
plaintiff  was  constantly  there,  and  he  admitted 
in  cross-examination  that  before  the  contract  of 
purchase  and  ssle  of  his  property  was  entered 
into  between  him  and  the  defendante  upon  the 
8th  of  January,  1897,  he  knew  that  Govan  was  a 
director  of  the  defendant  syndicate,  and  that  he  waa, 
as  ludi  director,  negotiating  with  him  (the  plaintiff) 
for  the  purchase  of  his  property  on  behalf  of  the 
syndicate.  The  plaintiff  made  an  effort  in  his 
evidence  to  get  rid  of  this  fatal  admission,  which  was 
undoubtedly  true,  by  suggesting  he  had  sold  the 
property  to  Govan  before  he  knew  of  the  above  facts, 
but  when  pressed  in  cross-examination  this  snggeetioii 
was  found  to  be  without  foundation,  and  in  my  judg- 
ment was  clearly  not  the  truth.  The  price  fixed  by 
the  contract  of  the  8th  of  January,  1897,  was 
£140,000,  of  which  £25,000  was  to  be  paid  in  oash  at 
certain  named  times,  and  the  balance  by  a  transfer  to 
the  plaintiff  or  his  nominees  of  115,000  fully  paid-np 
shares  of  £1  each  in  a  company  about  to  be  promoted 
by  the  syndicate.  It  appears  to  me  plain  that  the 
meaning  of  what  took  place  between  the  plaintiff  and 
Gh>van  was  that  one-tentii  of  the  ten-tenths  of  the 
purchase-money  was  to  go  to  Govan  as  commission, 
and  Govan  was  to  get  up  a  company  to  buy  the 
plaintiff's  mine,  and  that  the  price  which  was  to 
be  paid  to  the  plaintiff  for  the  purchase  of  his  mine 
was  to  embrace  and  cover  Govan's  cash  commission  of 
£2,500.  At  the  time  when  the  defendant  syndicate 
contracted  to  purchase  the  plaintiff's  mine^namely, 
on  the  8th  of  January,  1897 — as  a  matter  of  fact  the 
defendante  had  no  Jmowledge  of  the  arrangement 
made  between  their  managing  director,  Gt>van,  and 
the  plaintiff  as  to  the  payment  of  this  commission  of 
£2,500  to  him,  nor  did  they  discover  it  until  the  next 
year — namely,  in  March,  1 898 — ^under  the  circumstances 
hereafter  mentioned.  Upon  the  17th  of  March,  1897, 
upon  which  date  payment  of  £15,000,  part  of  the 
purchase-money,  had  not  become  due,  it  was  agreed 
between  the  plaintiff  and  Govan  that,  if  Govan  woold 
get  the  defendant  syndicate  to  pay  to  the  plaintiff 
£5,000  in  cash  at  once  and  £10,000  in  promissory 
notes,  he  would  give  Govan  £2,000  in  cash  down 
instead  of  £2,500  payable  to  Govan  under  the  agree- 
ment of  the  26th  of  September,  1896,  and  which 
had  not  then  become  payable,  and  for  which  Govan 
would  then  have  had  to  wait.  The  plaintiff  admitted 
that  at  the  time  he  made  the  agreement  of  the  17th 
of  March,  1897,  for  Govan  to  get  him  £5,000  in  cash 
at  once  and  £10,000  in  promissory  notes  from  the 
defendante,  and  for  him  to  pay  Govan  £2,000  in 
cash,  he  (the  plaintiff)  knew  that  Govan  was  a 
director  of  the  oef  endant  syndicate  and  was  acting 
for  them.  €k>van  succeeded  in  doing  what  was 
desired,  and  upon  the  18th  of  March,  1897.  £2,000 
in  cash,  and  upon  the  25th  of  March,  1899,  £3.000  in 
cash,  making  £5,000  in  all,  was  paid  to  the  plaintiff. 
The  way  in  which  the  phdnt^  then  paid  Govan  his 
commission  of  £2,000  in  cash  down  is  very  significant, 
and  well  worthy  of  attention,  considering  the 
argumente  addressed  to  us  by  the  plaintiff's  oonnseL 
The  plaintiff  under  cross-examination  admitted  that 
he  wrote  out  a  cheque  (this  was  on  the  17th  of 
March,  1897)  for  £1,000,  and  went  with  this 
cheque  to  a  bank  where  the  plaintiff  had  an  aooonnt* 
accompanied  by  Govan,  that  Govan  took  with  him 
a  bag,  and  that  the  plaintiff  asked  the  cashier  to 
give  him  bank-notes  m  exchange  for  the  oheqna, 
which  the  cashier  did,  and  that  the  plaintiff  thereupon 
handed  £1,000  in  notes  to  Gbvan.  Upon  the  25& 
of  Match,  1897,  the  plaintiff  drew  another  ciheqtie  for 


Vol.XL71II.    [ito«di8,i90ai      TEDS  WEEKLY  REPORTER. 


283 


Or.  OP  App.     Graht  v.  The  Qold  Exflo&ation  ahd  Dsvblopksht  Sykdioatb  (Ld.).     Ct.  of  App. 


£1,000  to  complete  the  bargain  between  him  and 
Govan,  and  the  same  thing  was  repeated  as  regards 
this  cheque  as  with  the  former,  and  Gbyan  was 
handed  hv  the  plaintiff  this  £1,000  also  in  notes.  It 
was  in  this  way  that  the  plaintiff  paid  the  £2,000 
oommission  to  GoYan.  It  is  also  a  fact  of  peculiar 
signifioanoe  that,  when  the  defendants  had  floated 
the  new  company,  and  115,000  of  its  shares  were 
allotted  to  the  plaintiff  in  part  payment  of  the 
purchase-money  of  his  mine,  10  per  cent,  of  those 
shares — ^e.,  11,500 — were  placed  in  the  name  of  a 
Mr.  AUingham  at  the  request  of  the  plaintiff,  and 
this  allotment  was  accepted  by  Govan  as  payment 
by  the  plaintiff  to  him  of  his  (Govan's)  commission, 
which  was  to  consist  of  shares.  The  plaintiff,  when 
challenged  as  to  these  transactions,  was  unable  to 
give  any  intelligible  reason  either  for  the  payment  of 
the  £2,000  in  the  notes  to  Govan,  and  not  oy  cheque, 
or  for  the  allotment  of  the  shares  in  the  name  of 
AUingham.  It  has  been  well  said  that  secrecy  is  a 
badge  of  fraud,  and  these  transactions,  in  my 
opinion,  constitute  good  evidence  that  the  plaintiff 
Imew  well  that  Govan  was  receiving  this  commission 
from  him  without  the  knowledge  or  assent  of  the 
defendants.  What  then  is  the  case  proved.  It  is 
tiiiat  a  vendor  is  paying  a  secret  commission  to  a  person 
whom  he  knows  to  be  the  agent  of  the  purchaser,  in 
order  to  induce  that  agent  to  get  the  purchaser 
to  pay  the  vendor  a  price  for  his  property  enhanced 
by  the  amount  of  the  commission,  of  which  fact  the 
purchaser  had  no  notice  and  the  vendor  knew  that  he 
had  no  notice.  The  evidence  shows  that  the  plaintiff 
subsequently  quarrelled  with  Govan,  and  that  the 
plaint  through  others  gave  information  to  the 
directors  of  the  defendant  syndicate  of  what  had 
taken  place  as  regards  the  a^eements  of  the  26th  of 
September,  1896,  and  the  17th  of  March,  1897,  and 
the  payment  of  commission  to  Govan.  I  do  not 
understand  that  the  plaintiff  informed  the  directors 
of  the  way  in  which  he  had  paid  the  commission  to 
Govan.  The  directors  of  the  syndicate  then  called 
upon  €k>van  to  explain  what  he  had  done,  and  to 
return  the  £2,000,  which  he  had  received  from  the 
plaiotiff,  and  he  thereupon  paid  to  the  syndicate  the 
£2,000 ;  and  they  also  insisted  that  the  £500  which 
formed  part  of  the  purchase-money  and  which  the 
plaintiff  had  received  should  be  retamed  to  them  by 
him,  and  they  refused  to  meet  the  promissory  note  sued 
on  so  far  as  £500  was  concerned,  and  set  up  the 
counterclaim  in  this  action  alleging  that  the  10  per 
cent,  commission  was  a  secret  profit  or  bribe  by  the 
plaintiff  to  €h)van,  their  agent,  and  that  they  had 
unknowingly  paid  to  the  plaintiff  the  amount  of 
the  contracted  commission  (£2,500)  in  the  purchase- 
money  of  the  mine. 

Apart  from  the  point  upon  which  my  brother 
Bigham  decided  against  the  defendants,  it  ap- 
pears to  me  that  the  defendants  are  in  the  right 
in  the  position  they  took  up,  and  indeed  had  it 
not  been  for  this  point,  about  which  hereafter,  the 
learned  judge  would  have  decided  in  the  defendants' 
favour,  for  the  whole  tenor  of  his  jadgment  shows  that 
he  would  have  done  so.  In  my  jadgment  the  contract 
of  purchase  of  the  8th  of  January,  1897,  was  a  corrupt 
ba^ECain,  as  was  also  the  contract  of  the  17th  of  March, 
1897^  and  the  evidence  shows  that,  when  each  of 
those  contracts  was  entered  into,  the  plaintiff  well 
knew  that  the  defendant  syndicate  had  no  know- 
ledge of  the  commission  contracted  to  be  paid  to 
Govan  by  the  plaintiff,  nor  that  the  purchase- 
money  they  agreeid  to  pay  to  the  plaintiff  was  en- 
hanced by  the  amount  of  that  commission.  It  was 
■aid  by  the  plaintiff's  counsel  that  the  case  in  the 
Honse  of  Lords  of  Cavendish  Beniinck  v.  Fenn 
daoided  that  where   a  petwrn    ohazges   fraud,  the  [ 


onus  is  upon  him  to  prove  it,  and  to  esteblish 
his  charge  in  a  case  like  the  present  he  must 
esteblish  that  the  person  charged  had  not  com- 
municated the  act  complained  of  to  theinjured  person, 
and  unless  he  proves  this,  the  charge  is  not  made 
out,  for  it  is  possible  that  he  may  have  made 
the  communication,  in  which  case  there  would 
be  no  fraud,  and  further  he  must  prove  that  the  person 
making  the  charge  has,  in  fact,  been  injured  by 
concealment.  Assuming  that  in  the  present  case  this 
onus  of  proof  is  upon  the  defendanto,  though  I  am  by 
no  means  certain  that  it  is,  I  say  that  the  defendanto 
have  satisfied  this  onus,  and  shown  out  of  the  plaintiff's 
own  mouth  that  he  knew  t^t  Govan  had  not  disclosed 
to  the  defendants  the  fact  that  he  was  receiving 
commission  from  the  plaintiff,  and  that  they  have  also 
proved  that  they  have  been  injured  b^.the  amount  by 
which  the  purchase-money  had  been  increased  to  pay 
the  contracted  commission.  For  the  same  reason  I 
need  not  discuss  the  case  before  Bomer,  J.,  of  the 
Lands  Allotment  Co.  v.  Broad.  The  Sal/ord  case, 
in  this  court,  is  a  clear  authority  that  where  an 
agent  who  has  been  bribed  to  do  so  Induces  his 
principal  to  enter  into  a  contract  with  a  person  who 
has  paid  the  bribe,  and  the  contract  is  disadvantegeous 
to  the  principal,  the  principal  has  two  distinct  and 
cumulative  remedies — he  may  recover  from  the  agent 
the  amount  of  the  bribe  which  he  has  received,  and  he 
may  also  recover  from  the  agent  and  the  person  who 
has  paid  the  bribe,  jointly  or  severally,  damages  for 
any  loss  which  he  has  sustained  by  reason  of  entering 
into  the  contract,  and  it  is  immaterial  whether  the 
principal  sues  the  agent  or  the  third  personfirst.  This  is 
the  head-note  of  this  case,  and  accurately  describes  what 
was  decided  therein.  A  great  deal  of  argument  was 
addressed  to  us  whether  an  action  for  money  had  and 
received  would  lie  at  the  suit  of  the  defendanto  against 
the  plaintiff  in  this  case.  Lord  Esher  in  the  above 
case  said  it  signified  not  what  it  may  be  called, 
whether  damages  or  money  had  and  received,  and 
Lindley,  L.J.,  said:  "It  is  obvious  that  in  some 
forms  of  action  the  corporation  have  a  right  to 
recover  the  shilling  (i.6.,  the  £2,500  in  this  case). 
Under  the  old  practice,  I  think  they  could  have 
recovered  it  by  an  action  for  money  had  and  received, 
and  probably  they  could  have  recovered  it  in  more 
ways  than  one."  It  is  not  necessary  upon  the  facto 
of  this  case  to  decide  whether  money  had  and  received 
would  lie,  for  I  am  of  opinion  that  the  £2,500  cfim  be 
recovered  from  the  plaintiff  in  an  actionf or  damages  for 
deceit,  though  I  am  by  no  means  prepared  to  hold 
that  an  action  for  money  had  and  received  would  not 
lie.  Apart  from  what  I  am  now  coming  to  and  upon 
which  Bigham,  J.,  decided  adversely  to  the  defend- 
anto, I  am  of  opinion  that  the  defendant  syndicate 
have  a  good  counterclaim  against  the  plslntiff  to 
recover  the  sum  of  £500. 

The  point  upon  which  Bigham,  J.,^  decided 
against  the  defendanto  was  that  in  April,  1898, 
they  settied  with  Govan  after  they  had  notice  of 
the  agreemento  of  September,  1896,  and  the  17th 
of  March,  1897,  and  that  they  therefore  knew 
that  Govan  had  agreed  with  the  plaintiff  for  a 
reduced  commission  of  £2,000,  and  the  learned  judge 
held  that  the  defendanto  thus  elected  to  adopt  the 
agreement  of  March,  1897,  and  take  from  Govan  the 
£2.000  which  he  had  received  under  it  from  the  plain- 
tiff, for  if  there  had  been  no  such  agreement  Govan 
would  not  by  then  have  received  any  commission  at  all. 
But  how  does  this  afford  any  answer  by  the  plaintiff  to 
the  good  cause  of  action  which  the  defendanto  th^ 
had  against  him  ?  The  plaintiff  was  no  party  to  this 
settiement  with  Govan,  which  was  made  solely 
between  liie  d^endanto  and  Govan.  The  agreement 
with  Govan,  which  is  resolution  of  the 
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23rd  of  March,  1893,  was  only  a  wipLog  out  and 
settlement  by  agreement  of  the  oUims  of  the 
defendants  against  Govan,  not  against  the  plaintiff. 
The  resolution  was  as  follows :  "  It  is  resolved  that 
the  repayment  of  the  £2,000  offered  hy  Mr.  Govan  be 
aooeptod  with  his  assnranoe  that  he  received  the 
money  in  the  fall  belief  that  he  was  justified  in 
aooepting  it  and  without  any  dishonourable  intention 
and  thereby  unwittingly  made  a  mistake."  With  all 
submission  to  my  brother  Bigham,  I  cannot  see  how 
this  settlement  with  Govan  gets  rid  of  or  affords  any 
answer  to  the  cause  of  action  which  the  defendants 
had  against  the  plaintiff,  any  more  than  the  agreement 
which  was  set  up  in  the  Sal/ord  case  by  way  of 
defence  was  held  to  afford  an  answer  by  the  defendant 
Lever.  For  the  reasons  above  I  think  judgment 
must  be  entered  for  the  defendants  upon  their 
counterclaim,  with  costs  of  action  here  and  below. 

Collins,  L.J. — I  am  of  the  same  opinion.  The 
result  of  the  transactions  between  the  plaintiff  and 
Gk>van  is  that  from  the  outset  the  plaintiff  dealt  and 
intended  to  deal  with  Govan  as  a  person  who  was  to 
stand  in  a  fiduciary  relation  to  the  purchaser,  whom 
he  was  not  only  to  find  but  to  bring  into  existence. 
Bven,  in  my  opinion,  if  the  agreement  of  the  26th  of 
SM>tember  fell  short  of  constituting  the  plaintiff  him- 
seu  a  joint  promoter  of  the  company  which  was  to  be 
formed  to  buy  his  mining  rights,  it  clearly  debars  him 
from  contending  that  in  agreeing  to  pay  a  commission 
to  Govan  he  was  dealing  with  a  person  who  he  did  not 
suppose  was  about  to  be  an  agent  for  the  intended 
purchaser.  The  basis  of  the  agreement  was  that  he 
should  be  such  an  agent,  and  should  promote  a  com- 
pany to  take  over  Uie  plaintiff*s  property  on  condi- 
tions prearranged  between  the  plaintiff  and  Govan. 
In  my  opinion,  if  a  vendor  pays  a  commission  to  a 
buyer's  agent  in  order  to  secure  his  help  in  bringing 
about  the  sale  and  does  not  inform  the  buyer  of  the 
fact,  he  cannot  defend  the  transaction  if  impeached  by 
the  buyer,  who  has,  in  fact,  had  no  notice,  by  proving 
that  he  believed  that  the  agent  had  disclosed  the  cir- 
cumstances to  his  principal :  see  Panama  Telegraph  Co, 
V.  Ind(a  Rubber  Telegraph  Works  Co,,  23  W.  B.  583, 
L.  B.  10  Ch.  App.  515 ;  Harrington  v.  Victoria 
Graving  Dock  Co.,  26  W.  B.  740.  3  Q.  B.  D.  549 ;  and 
Smith  V.  8(yrby,  3  Q.  B.  D.  552/i.  I  do  not  think 
Cavendish  Bentinck  v.  Fenn,  is  an  authority  for  the 
plaintiff.  In  my  j  udgmen  t  the  plaintiff  is  not  entitled  to 
the  sum  of  £500  which  he  claims.  I  think  that  it  is 
money  which  he  could  be  compelled  to  refund  if  he 
received  it,  or  which  he  could  be  made  to  pay  to  the 
defendant  syndicate  if  they  chose  to  sue  upon  the 
agent's  contract,  or  finally,  as  damages  in  an  action  of 
deceit ;  and  that  to  none  of  these  actions  would  the 
fact  that  the  defendants  have  claimed  and  received 
the  sum  of  £2,000  from  Govan  be  an  answer. 

Vaughan  Williams,  L.  J.~I  agree.  In  my  judg- 
ment the  syndicate  can  recover  the  £500,  and  if  it  had 
not  been  paid  could  have  recovered  the  whole  £2,500 
by  action  or  counterclaim.  The  form  of  such  action 
would  be  an  action  for  damages,  quantified,  it  is  true, 
but  still  damages ;  but  I  do  not  decide  that  money 
had  and  received  would  lie,  though  I  doubt  it. 

Appeal  aUoufed, 

Solicitors  for  the  plaintiff,  Gush,  Phillips,  Walters, 
^  Williams. 

Solicitors  for  the  defendants,  Snell,  Son,  &  Greenip. 
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West  Ham  Central  Charity  Board  v.  The  Com- 
pany OF  Proprietors  of  the  East  London 
Waterworks  and  H.  Base,  (a.) 

Landlord  and  tenant — Waste — Long  lease — Deposit  of 
rubbish  —  Injury  to  reversion  —  Countervailing  ad- 
vantage— Public  Health  Acts  Amendment  Act,  1890 
(53  cfe  54  Vict,  c.  59),  s,  25. 

To  constitute  waste  on  the  part  of  a  tenant  there  mutt 
be  a  substantial  alteration  of  the  thing  demised,  resulting 
in  an  injury  to  the  inheritance ;  and  such  an  alteration 
is  not  the  less  toasts  because  it  may  result  also  in  some 
countervailing  advantage  greater  than  the  injury. 

Therefore,  where  the  land  demised  was  low-lying  land, 
and  the  lessee  eJiot  rubbish  containing  vegetable  matter 
upon  it,  and  thereby  raised  it  above  high-water  level,  but 
made  it  more  expensive  to  build  upon,  it  is  no  answer  to 
an  action  for  waste  to  say  that  it  is  an  advantage,  for 
building,  for  the  land  to  be  thus  raised.  The  land 
demised  being  building  land,  the  fact  that  the  existence 
of  vegetable  matter  upon  it  might,  under  the  Public  Health 
Acts,  prevent  the  lessors  cU  the  end  of  the  term  from 
building  dwelling-houses  upon  it,  or  might  put  them  to 
the  proof  that  such  vegetable  matter  tvas  not  then  existing, 
is  an  injury  to  the  inheritance  making  the  shooting  of  the 
rubbisJi  waste. 

The  fact  that  the  shooting  of  the  rubbish  during  the 
term  would  prevent  the  lessors  at  the  end  of  the  term  from 
deriving  the  special  profit  to  be  made  by  tJie  use  of  the 
land  in  this  way,  is  an  injury  to  the  inheritance  making 
the  shooting  of  the  rubbish  waste. 

Action. 

This  was  an  action  by  lessors  to  restrain  the 
defendants,  their  lessees,  and  a  sub-lessee,  from  shoot- 
ing rubbish  upon  the  land  demised.  The  land  was 
low,  marshy  ground  situate  in  the  parish  of  West 
Ham  near  the  Biver  Lea,  between  two  watercourses 
leading  out  of  it,  and  was  called  Oxleas.  It  was 
about  twelve  acres  in  extent,  its  surface  was  below 
high-water  level,  and  it  was  protected  by  b  vnks  about 
five  feet  high.  It  had  been  used  as  far  as  it  could  be 
used  for  grazing. 

In  September,  1830,  the  Churchwardens  and  Over- 
seers of  the  Poor  of  West  Ham  let  the  land  to  the 
waterworks  company  for  the  term  of  ninety-nine  years 
at  the  rent  of  £70  a  year. 

The  lease  recited  that  the  waterworks  company 
were  desirous  of  constructing  a  reservoir  upon  the 
land,  and  had  asked  for  a  lease  for  the  purpose ;  and 
among  other  things  the  lessees  covenanted  not  to 
carry  away  from  the  land  any  soil  or  earth,  and  two 
years  at  least  before  the  end  of  the  term  that  they 
would  fill  up  all  holes  made,  and  sow  the  land  with 
grass  seed,  so  that  it  might  be  restored  to  the  lessors 
in  the  same  condition  as  previous  to  the  lease. 

As  events  happened,  the  waterworks  company  did 
not  want  to  mi^e  a  reservoir  there.  It  reniained 
grass  land  until  at  any  rate  1892.  In  1894  the 
aefendant  Base  applied  for  a  lease  of  the  land  for  the 
purpose  of  using  it  as  a  rubbish  shoot,  and  in  the 
resmt  the  waterworks  compimy  in  April,  1896,  let 
the  land  to  him  for  the  remainder  of  the  term,  less 
three  days,  at  a  rent  of  £105  a  year.  There  was 
among  other  covenants  one  by  the  lessee  not  to  do 
anything  contrary  to  the  ^visions  of  the  lease  under 
wmch  the  lessors  held*     The  learned  judge  held  thaS 

(a.)  Eepoxted  by  Nxvillb  Tbbbutt.  Bsq«,  Bar- 
rister-at-Law. 
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his  letsoTS  did  not  either  by  the  lease  or  otherwise 
aathorize  Base  to  shoot  offensive  materials  on  the 
land,  bat  that  they  did  aathorize  him  to  fill  up  and 
increase  the  level  of  the  land.  Base  carried  on  the 
business  of  a  housebreaker,  and  as  such  had  a  large 
amount  of  brick  rubbish  and  material  of  that  sort  to 
dispose  of.  He  also  collected  refuse  from  street 
sweepings  known  as  "mud slop."  These  materials  were 
put  upon  the  land,  and  in  addition  ordinary  dust-bin 
refuse  from  houses,  sweepings  up  of  markets,  old  tin 
cans,  bottles,  broken  jars,  clotiies,  ashes,  dust,  and  paper, 
to  the  aggregate  amount  of  some  150,000  or  160,000 
cartloads,  and  the  greater  part  of  the  land  was  thus 
raised  some  ten  feet  higher.  Of  the  amount  deposited 
some  16,000  loads  was  house  refuse,  50  per  cent,  of 
which  was  ashes  and  inoffensive  material,  and  the  rest 
included  a  large  amount  of  cabbage-stalks  and  leaves, 
and  all  sorts  of  vegetable  refuse  hrom  house  con- 
sumption. Base  was  paid  from  8d.  to  Is.  3d.  a  load 
for  tne  house  refuse  deposited.  Fires  were  kept  upon 
the  land  and  the  paper  and  straw  was  burnt,  but  his 
lordship  held  that  though  some  of  the  vegetable 
refuse  had  been  burnt  with  the  paper  and  straw, 
thfre  had  been  no  systematic  burning  of  it,  and  that 
a  large  portion  was  covered  up  unconsumed.  His 
lordship  also  held  that  it  was  not  proved  that  this 
vegetable  matter  would  have  become  innocuous  or 
have  disappeared  by  the  end  of  the  lease.  The 
plaintiffs  alleged  that  by  these  means  the  land  had 
been  permanently  injured,  and  the  value  of  their 
reversion  greatly  lessened;  and  they  claimed  an 
injunction  restraining  the  defendants  from  bringing 
any  rubbish,  earth,  or  material  on  the  land,  or  other- 
wise committing  waste  upon  it,  and  damages. 

A  preliminary  objection  was  taken  that  there  was  no 
suoh  body  known  to  the  law  as  the  '*  West  Ham  Cen- 
tral Charity  Board,"  and  consequently  there  were  no 
pIatnti£GB  in  the  action.  It  was  alleged  in  the  state- 
ment of  claim  that  in  1870  a  scheme  had  been  ordered 
by  the  Charity  Commissioners  for  the  regulation  by 
the  vicar,  churahwardens,  and  overseers  of  West  Ham 
of  the  charity  to  which  the  land  in  question  belonged, 
and  that  in  suoh  scheme  the  vicar,  churchwardens,  and 
overseers  were  called  the  "  Central  Charity  Board." 
Counsel  now  stated  that  they  were  instructed  to 
appear  for  the  above  persons  individually,  and  under- 
took that  if  the  objection  of  the  defendants  was  well 
founded  the  pleadings  should  be  amended,  making 
their  clients  individually  parties  to  the  action. 

AHbury,  Q.G.,  and  A.  a  B,  TerreU,  for  the  plaintiffis. 

— ^The  defendant  Base  has  committed  waste  upon 

oor  land.     He  has  altered  its  character  and  materially 

injured  oor  reversion.    We  cannot  build  upon  the 

land  without  digging  down  ten  feet  to  get  to  solid 

ground.     He  has  put  offensive  vegetable  matter  upon 

it,  and  if  we  desire  to  build  dwelling-houses    we 

shall  be  prevented  by  the  local  authorities  under  ihe 

Public  Health  Acts  Amendment  Act,  1890,  s.  25.    In 

any  case  it  is  untrue  to  say  tiiat  the  land  has  been 

made  more  valuable  bv  what  has  been  done,  for  we 

are  prevented  from  making  the  extra  profit  by  using 

it  as  a  place  to  deposit  material,  which  we  might 

otherwise  have  made.    We  had  a  right  to  have  the 

land  returned   to   us   at  its   original  level:  Darcy 

V.  Asktvith,    Hobart  234;    Oreene  v.  Cole,   2  Wms. 

Saund.,    644 ;    Simmons  v.  Norton,    7    Bing.     640 ; 

Quern's     College,    Oxford   v.    HcUleU,    14  East  489. 

We  might  have  wanted  to  use  it  as  a  reservoir.    The 

lease  empowered  the  defendant  waterworks  company 

for  that  purpose  to  make  certain  alterations  upon  it, 

hot  for  no  other  purpose.    The  defendant  waterworks 

oompanv'  authorized  the  defendant  Base  to  use  the 

land  as  he  has  done,  and  are  properly  parties.  Besides, 

a  leMee  is  responsible  to  his  lessor  fo^  the  acts  of  his 


sub-lessee:  London  {Mayor  of)  v.  Hedger,  18  Ves.  355 ; 
AttereoU  v.  Stevens,  1  Taunt.  183 ;  and  the  last  note  to 
Oreene  v.  Cole, 

Cn'pps,  Q.C.,  and  J,  Q,  Woods,  for  waterworks 
company. — Even  assuming  that  waste  has  been  com- 
mitted, the  lessees  are  not  liable  for  the  acts  of  the 
sub-lessees  unless  they  have  expressly  permitted  them 
or  connived  at  them.  Liabilify  only  attaches  to  the 
person  in  actual  psssession :  Woodfall  on  Landlord 
and  Tenant  (16th  ed.),  p.  775;  Rich  v.  Basterfidd,  4 
C.  B.  783 ;  Harris  v.  James,  45  L.  J.  Q.  B.  545,  24 
W.  B.  Dig.  164.  In  the  old  case  of  ffunUeyv,  Russell, 
13  Jur.  837,  the  lease  in  terms  permitted  the  act 
complained  of ;  in  London  {Mayor  of)  v.  Hedger  collu- 
sion was  assumed  on  the  demurrer.  Lessees  are  not 
liable  for  the  acts  of  underlessees  merely  because 
they  do  not  prohibit  the  acts  complained  of.  They 
are  not  bound  to  put  themselves  in  such  a  position  as 
to  be  able  to  stop  any  tort  upon  the  land  which  the 
occupier  likes  to  commit,  if  there  has  been  waste 
here  the  damage  has  been  trivial,  for  the  measure  of 
the  damage  is  not  the  cost  of  restoring  the  land  to  its 
former  condition,  but  the  actual  damage  to  the  in- 
heritance, which  in  this  case  is  trivial,  if  any  at  all : 
Whitham  v.  Kershaw,  34  W.  B.  340,  16  Q.  B.  D.  613. 

Birrdl,  Q,C.,  and  James  Scarlett,  for  the  defendant 
Base. — In  considering  whether  the  nature  of  the 
land  had  been  changed  the  court  will  consider  the 
circumstances  existing  at  the  date  of  the  act  com- 
plained of,  and  not  those  existing  at  the  date  of  the 
lease.  The  best  and  proper  use  of  the  land  at  present 
is  for  building  factories,  and  for  that  purpose  the  acts 
of  the  defendant  now  complained  of  have  improved 
instead  of  injuring  the  land.  If  waste  has  been  com- 
mitted at  all,  it  IS  meliorating  waste,  in  respect  of 
which  the  court  will  not  grant  either  an  injunction 
or  damages :  see  the  judgments  in  Doherty  v.  AUman, 
26  W.  R.  513,  at  p.  515  ;  3  App.  Cas.  709,  at  p.  722,  and 
the  observations  of  Jesse! ,  M.B.,  in  Jones  y.  ChappeU, 
L.  B.  20  Eq.  539,  24  W.B  .  Dig.  306;  alsoJ9aev. 
Burlington  {Earl  of),  5  B.  &  Ad.  507,  atp  517  ;  Harrow 
School  V.  Alderton,  2  Bos.  &  P.  86 ;  Meux  v.  Cobley, 
[1892]  2  Ch.  253,  40  W.  B.  Dig.  111. 

BxTGKLET,  J.— The  best  definition  of  waste  that  I 
have  been  able  to  find  is  that  in  Darcy  {Lord)  v. 
Askwith:  " It  is  generally  true  that  the  lessee  hath  no 
power  to  change  the  nature  of  the  thing  demised,  he 
cannot  turn  meadow  into  arable,  nor  stub  a  wood  to 
make  it  pasture,  nor  drv  up  an  ancient  pool  or  piscary, 
nor  suffer  ground  to  be  surrounded,  nor  decay  the 
pale  of  park,  for  then  it  ceaseth  to  be  a  park,  nor  he 
may  not  destroy  nor  drive  away  the  stock  or  breed  of 
anything,  because  it  disherits  and  takes  away  the 
perpetuity  of  succession,  as  villains,  fish,  deer,  young 
spring  of  woods,  the  like ;  but  he  may  better  a  thing 
in  the  same  kind,  as  by  digging  a  meadow  to  make  a 
drain  or  sewer  to  carry  away  water."  The  test  as 
there  laid  down  seems  to  be  whether  the  act  which 
the  lessor  says  is  waste  on  the  part  of  the  lessee  alters 
the  nature  of  the  thing  demisea.  At  one  time  it  was 
supposed  to  be  waste  for  a  tenant  to  build  a  new 
house  on  the  land:  see  Co.  litt.  53a,  and  Queen^s 
College,  Oxford  v.  HalUU,  If  that  was  the  law,  I 
think  it  is  plainly  not  the  law  now :  see  remarks  of 
Jessel,  M.B.,  in  Jones  v.  Chavpdl,  I  am  content  to 
take  the  law  from  the  words  of  Denman,  CJ*.,  in 
Doe  V.  Burlington  {Earl  of),  5  B  &  Ad.  at  p.  517 : 
"Upon  the  whole  there  is  no  authority  for  saying 
that  any  act  can  be  waste  which  is  not  injurious  to 
the  inheritance  either  first  by  diminishing  the  value  of 
the  estate ;  or  secondly,  by  increasing  the  httrden  upon 
it;  orthirdly,  by  impairing  the  evidence  of  title."  If 
the  permanent  charocter  of  the  property  demised  is 
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not  sabetanttally  altered,  as,  for  instance,  by  the  oon- 
version  of  pasture  land  into  plongh  land,  by  breaking 
up  ancient  meadows  or  the  like,  I  conceive  that  it  is 
not  now  waste  for  the  tenant  to  do  things  which  are 
not  forbidden  by  the  covenants  and  conditions  of  his 
lease :  see  remarks  of  Eldon,  L.C.,  in  Church  y.  Brown, 
16  Ves.  258,  at  p.  268.  Now,  did  the  defendant  Base,  by 
placing  this  heap  of  rubbish  upon  the  land,  make  an 
alteration  in  the  nature  of  the  thing  demised  ?  The 
defendants  admit  that  in  order  to  build  hereafter 
upon  the  land  an  act  must  be  done  which  in  the 
original  condition  of  the  land  need  not  have  been  done, 
as  ten  feet  of  superimposed  material  must  be  dug 
through  before  the  foimdations  can  be  laid.  But 
they  say  that  the  extra  expense  thus  caused  would  be 
more  than  compensated  for  by  the  additional  value 
of  the  land  when  raised.  That  amounts  to  a  con- 
tention that  it  is  allowable  to  alter  the  nature  of  the 
thing  demised  to  the  injury  of  the  inheritance  if  at 
the  same  time  there  is  a  countervailing  advantage 
which  compensates  for  the  injury.  I  think  not.  I 
think  that  to  alter  bidlding  land  so  that  in  order  to 
build  on  it  it  has  to  be  dealt  with  in  a  different  way 
than  formerly,  is  waste  within  the  rule.  Then  the  case 
may  be  looked  at  from  another  point  of  view.  The 
lessors  may  want  to  build  cottages  upon  the  land,  and 
it  is  quite  possible  that  with  this  material  upon  it 
they  might  be  forbidden  to  do  so.  The  local 
authorities  can  tmder  the  Public  Health  Acts  Amend- 
ment Act,  1890,  s.  25,  forbid  dwellings  to  be  put  upon 
land  impregnated  with  foecal,  animal,  or  vegetable 
matter."  Why  are  the  reversioners  to  be  exposed  to 
this  difficulty.  Their  situation  has  surely  been  altered. 
The  defendants  say  that  the  vegetable  matter  will 
have  disappeared  by  the  end  of  the  term.  Suppose 
this  is  so,  still  the  landowners  might  have  to  prove 
that  such  was  the  case  to  the  satisfaction  of  the  local 
authorities  before  they  could  build.  They  have  thus 
to  comply  with  a  new  condition.  Is  not  that  an 
alteration  of  the  nature  of  the  thing  demised.  I  need 
hardly  say  that  the  owner  ought  not  to  be  excluded 
from  the  opportunity  of  building  cottages  if  he  is  so 
minded,  even  if  the  land  is  more  valuable  for  factories. 
There  is  a  third  way  of  looking  at  the  case.  Assume 
the  defendants  are  right  in  saying  that  the  land 
cannot  be  beneficially  used  for  building  until  it  has 
been  raised.  Still,  the  reversioners  at  the  end  of  the 
lease  would,  but  for  the  defendant,  have  come  into 
the  enjoyment  of  a  property  from  which  they  could, 
before  building  upon  it,  have  obtained  additional  rent 
or  profit  by  allowing  it  to  be  used  for  a  rubbish  shoot. 
They  could  have  protected  themselves  by  stringent 
conditions  as  to  the  quality  of  the  material  deposited, 
so  as  to  have  a  perfectly  good  foundation  for  building 
upon  it  subsequently.  Or  they  could  have  got  an 
additional  rent  from  a  factory  builder  or  from  a 
contractor  like  the  defendant  Base  for  the  use  of  it  in 
that  way.  The  benefit  they  would  thus  have  derived 
during  that  period  has  been  lost.  Why  should  they 
not  be  entitled  to  have  the  land  back  at  the  end  of 
the  lease  in  1929  as  it  was  in  1830,  with  the  oppor- 
tunity of  making  use  of  it  as  they  plecued  P  Having 
regard  to  the  fact  that  in  many  agricultural  districts 
there  are  mining  industries  which  have  large  amounts 
of  slag  and  other  material  to  be  got  rid  of,  it  seems 
strange  that  no  authority  can  be  found  upon  the 
question  whether  the  deposit  of  such  material  on  land 
is  or  is  not  legal  waste.  The  defendants  could  not 
deny  that  if  the  land  were  raised  1,000  or  1,500  feet 
it  would  be  an  alteration  amountiDg  to  waste,  and 
the  plaintiffs  would  not  contend  that  raising  the  land 
a  few  luches  by  top  dressing  it,  was  waste.  It  must 
be  largely  a  question  of  degree.  I  think  there  has 
been  an  alteration  amounting  to  waste  by  what  has 
been  done  irrespective  of  the  question  whether  the 


material  deposited  is  offensive  or  not,  and  tliat, 
therefore,  the  waterworks  company,  having  authorized 
the  defendant  Base  to  put  material  upon  the  land, 
are  equally  responsible  with  him.  I  need  not, 
therefore,  consider  the  question  which  has  been 
raised,  whether  waste  comes  imder  the  same  category 
as  nuisance. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  A,  A,  Banes, 

Solicitors  for  the  defendant  company,  BirchamA  Co. 

Solicitors  for  the  defendant  Base,  George  Goodman, 


Q.  B.  Div.  \  ^      g 

(Darling  and  Channell,  JJ.)  f  ^^  ^' 

Davies  v.  Jenkins. 
Howie,  Claimant,  (a.) 

Bill  of  sale  —  Consideration  —  Occupation  of  grantor 
omitted — Specific  description  of  farm  sfock — Staie^ 
ment  of  considero^ion — Accordance  with  form — BUls 
of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10,  sub- 
section 2— Bills  of  Sale  Act,  1882  (45  <fe  46  Vict.  c.  43), 
ss.  4,  8,  9. 

The  defendant,  Sarah  Jenkins,  borrowed  from  the 
claimant  prior  to  the  29th  of  April,  1899,  at  various 
times  sums  of  money  amounting  to  £40.  On  thctt  date 
it  was  agreed  that  the  claimant  should  ad^fance  her  a 
further  sum  of  £50,  and  that  she  sTiould  g»'ve  a  biQ  of 
sale  on  her  farm  stock  to  secure  the  sum  of  £90 ;  and  a 
bill  of  sale  was  thereupon  executed  and  the  £50  advanoed. 
In  the  bill  of  sale  the  consideration  was  stated  to  be  ^*  the 
sum  of  £90  now  due  and  owing,'*  and  the  grantor,  who 
farmed  the  farm  herself,  woe  merely  described  cts  **  Sarah 
Jenkins,  of  Ynysgwas  Farm,  in  the  county  of  Glamorgan- 
shire, married  woman,**  In  the  schedule  the  farm  stodb 
was  described  as  "  two  horses,  four  cows," 

An  execution  having  been  levied  by  the  plaintiff  upon 
the  goods  comprised  in  the  bill  of  sale,  the  claimant 
claimed  the  goods,  and  t?ie  bailiff  interpleaded.  The 
county  court  judge  held  the  bill  of  sale  to  be  good,  and 
gave  judgment  for  the  claimant.     The  plaintiff  appealed. 

Held  {Jollowing  Carpenter  v,  Deen,  23  Q,  B,  D.  5^, 
38  W,  B.  Dig,  22),  that  the  words  "  tuH)  horses,  four 
cows,**  were  not  such  a  specific  description  of  the  farm 
stock  as  to  satisfy  section  4  of  the  Bills  of  Sale  Ad,  1882, 
and  therefore  they  muait  be  excluded  from  the  scheduU. 

Held,  also  (sed  dubitante),  thai  the  bill  of  sale  tmu 
void,  on  the  ground  that  the  consideration  was  not  truljf 
stated,  since  the  bill  omitting  to  acknowledge  the  receipt 
of  the  £50  then  advanced  was  not  in  accordance  with  the 
form  prescribed  by  the  Act, 

Held,  also,  thai  the  point  raised  as  to  the  eufficieney  of 
the  description  of  the  grantor* s  occupation  must  be  decided 
in  favour  of  the  validity  of  the  document. 

Appeal  from  county  court  of  Glamorganshire  on  an 
interpleader  issue. 

The  plaintiff,  a. judgment  creditor  of  one  Sarah 
Jenkins,  appealed  from  the  decision  of  the  conntj 
court  judge  of  Glamorganshire,  who  had  decided  th^ 
a  bill  of  sale  held  by  the  claimant  Howie  on  the 
defendant's  furniture,  larm  stuck,  and  farming  instra- 
ments  was  valid  as  against  the  plain tifTs  judgment. 

The  defendant  had,  prior  to  the  29th  of  April,  1899, 
borrowed  on  various  dates  sums  of  money  amounting 
in  all  to  £40.  On  that  date  it  was  agreed  ^at  the 
claimant  should  advance  the  defendant  a  further  aom 
of  £50,  and  that  she  should  give  a  bill  of  sale  of  her 
furniture,   farm  stock,  and  farming  instruments  to 

(a.)  Beported  by  Erskine  Beip,  Esq.,  Barrister- 
at-Law* 
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leonre  the  Bam  of  £90,  and  a  bill  ol  mle  was  aooord- 
ingly  executed,  and  the  £50  was  advanced. 

An  exeontion  having  been  put  in  by  the  plaintiff 
upon  the  goods  comprised  in  the  bill  of  sale,  Howie 
claimed  the  goods,  and  the  bailiff  interpleaded. 

The  county  court  judge  held  the  bill  of  sale  to  be 
good  and  the  schedule  to  be  sufficiently  specific,  and 
gave  judgment  for  the  claimant. 

The  plaintiff  Davies  appealed. 

MaUinwn  {Montagvs   Lush   with   him),    for    the 

appeUant.  —  The   bill   of   sale   is  void,    for   it   is 

not  in  accordance  with  the  form  prescribed  in  the 

statnte.     It  is  bad,  firstly,  because  tiie  grantor  is  in- 

ETifficiently  described ;   secondly,  the  consideration  is 

not  truly  stated;  and  thirdly,  some  of  the  chattels  are 

not  sufficiently  specifically  described  to  satisfy  section 

4  of  the  Bills  of  Sale  Act,   1882.    Mrs.  Jenkins  is 

described  merely  as  '*  Suah  Jenkins,  of  Ynysgwas 

Pann,    in   the  county  of  Glamorganshire,   married 

woman,"  whereas  she  has  been  carrying  on  business 

for  herself  as  a  farmer  for  some  years,  her  husband 

having  gone  to  America — but  it  is  not  agreed  that  she 

is  hving  '*  separate  and  apart "  from  her  husband  in 

the  legal  sense  of  that  expression — and  therefore  she 

should  have  been  described  as  the  person  farming 

Ynysgwas  Farm^ — as  a  farmer — in  order  that  creditors 

might  be  able  to  identify  her.      The  consideration 

appears  on  the  face  of  the  bill  to  be  "  £90  then  due 

and  owing,"  whereas  the  evidence  shows  that  as  to 

£50  of  that  sum  the  statement  was  incorrect  at  the 

time  the  bill  was  executed — and  the  receipt  of  that 

advance  is  not  acknowledged.     Then  the  schedule 

[inter  alia)  includes  "  two  horses  and  four  cows  "  on 

the    farm,    and     that    description    has    been    held 

insufficient  in  CarpenUr  v.  Deen,  23  Q.  B.  D.  566,  38 

W.  E.  Dig.  22. 

S.  T,  EvaiUt  for  the  respondent. — ^No  definite  line 

has  yet  been  drawn  by  the  court  within  which  the 

*'  description"  of  the  grantor  or  a  chattel  covered  by 

a  bill  of  sale  must  come,  and  I  submit  that  where  no 

reasonable  doubt  can  arise  as  to  identification  the 

court  wiU  uphold  the  bill  if  otherwise  valid.    If  this 

proposition  be  not  true,   then  it   is   impossible    to 

recondle  the  various  decisions  that  have  been  given 

on  this  point.    As  for  the  first  objection,  there  is  no 

substance  in  it.    The  grantor  is  described  as  ''of" 

Ynysgwas  Farm — that  amounts  to  describing  Mrs. 

Jenkins  as  the  occupier  of  that  farm — t'.e.,   as  the 

farmer  of  it,  and  sufficiently  describes  her.    If  the 

ooDsideration  has  not  been  ''truly  stated"  the  in- 

aoonracy  is  merely  technical,   and  not  sufficient  to 

invalidate  the  bill,  for  it  is  never  suggested  that  the 

fnU  £90  was  not  advanced  to  Mrs.  Jenkins.    Nor  can 

it  be  said  that  the  repayment  of  that  sum  is  not  now 

due  and  owing.     As  to  the  objection  that  the  horses 

and  cows  should  have  been  more  specifically  described, 

the  onus  rests  on  the  plaintiff  to  show  that  the  farm 

stock  oaimot  be  identified.      If  the  description  was 

merely  *'  illasory  "  the  bill  of  sale  on  this  point  might 

be  held  to  be  bad.     WiU  v.  Banner,  36  W.  B.  115, 

20  Q.  B.  D.  114,  is  a  good  example  of  a  general  descrip- 

tioii  that  in  fact  is  no  description  for  identification  of 

the  goods  corered  by  the  bUl  of  sale  at  all.    On  the 

other  hsmd,   in  Davidson  v.  CarUon  Bank,  41  W.  B. 

132,   [1893]   1  a  B.  82,  the  entry  in  the  schedule 

of  the  item  "  1,800  volumes  of  books  (in  study)  as 

per  catalogn^e"  was  held  to  sufficiently  describe  the 

books  nasigneA.      ['Daruno,  J. — CarpcT^er  v.   Dten 

is  an   anthority  on  this  point  against  you  that  we 

must  fi>lIow.]      No  evidence  has  been  given  that  the 

horses  and  cows  are  not  those  assigned  by  the  bill  of 

sale.      The   plaintiff  has    failed    to   show  that  the 

description   'was  not  specific,  for  the  county  court 

judge  found   that  t^ere  were  only  two  horses  and 


four  cows  on  the  farm,  and  in  the  absence  of  evidence 
of  facts  showing  that  the  description  was  not  specific 
it  was  sufficient :  Hichley  v.  Greenwood,  38  W.  R.  686, 
25  Q.  B.  D.  277.  [Darling,  J.— How  does  that 
finding  help  you  ?  There  might  well  be  two  horses 
and  four  cows  on  the  farm  when  the  stock  was  seized, 
none  of  which  were  there  when  the  bill  of  sale  was 
executed.  Therefore  the  mere  number  of  the  stock 
does  not  identify  the  specific  stock  assigned  by  the 
bill  of  sale.]  [Channell,  J.— I  see  in  Roberts  v. 
BoherU,  32  W.  B.  605,  13  Q.  B.  D.  794,  that  "seven 
milldng  cows"  was  not  held  to  be  an  insufficient 
description,  but  no  question  on  that  point  appears  to 
have  been  raised,  and  that  case  is  really  no  authority 
on  this  point.  Lindley,  L.  J.,  in  his  judgment  (see  p. 
806),  said  he  thought ''  twenty  chairs,  five  tables  " 
would  be  a  good  description,  but  that  ''household 
furniture  and  effects  "  was  clearly  insufficient,  and  it 
is  a  little  difficult  to  say  why  *'  twenty-one  miich 
cows  "  should  be  held  insufficient  in  Carpenter  v.  Deen» 
The  reason,  I  suppose,  is  that  household  furniture  is 
not  so  often  sold  or  exchanged  as  farm  stock.] 

MalUnson  replied. 

[Dablino,  J. — If  we  hold  this  bill  of  sale  is  bad  as 
to  the  hordes  and  cows,  do  you  want  our  decision  on 
the  other  points  raised  against  its  validity.  We 
imderstand  the  sale  of  the  horses  and  cows  will  cover 
your  judgment.  MalUnson. — I  ask  for  a  decision  on 
all  the  points  raised,  as  it  is  doubtful  if  the  sale  of  the 
horses  and  cows  will  cover  the  debt.] 

Dabling,  J. — I  think  this  bill  of  sale  cannot  be 
upheld,  for  it  is  certainly  bad  as  far  as  the  specific 
description  of  the  horses  and  cows,  and  they,  at  all 
events,  must  be  struck  out  of  the  schedule  of  chattels 
purported  to  be  assigned  by  the  grantor.  It  is  plain 
from  the  decision  given  in  Carpenter  v.  Deen  that  it  is 
not  sufficient  to  merely  describe  farm  stock  as 
'*  twenty-one  milch  cows,"  and  it  was  so  held  by  the 
majority  of  the  Court  of  Appeal.  In  the  present  case 
the  description  is  even  less  specific  than  in  Carpenter  v. 
Deen,  So,  too,  with  regaid  to  the  two  horses,  that 
would  follow  a  fortiori,  for  the  court  does  not  say 
that  you  may  describe  horses  less  definitely  than  cows, 
and  Lopes,  L.  J.,  in  Carpenter  v.  Deen,  at  p.  577,  went 
farther  and  said  that  horses  must  be  more  specifically 
described  than  cows  or  sheep. 

Therefore  we  think  the  bill  of  sale  as  to  the  farm 
stock  is  bad,  and  the  horses  and  cows  must  be  excluded 
from  it. 

Then  as  to  the  description  of  the  grantor.  She  is 
described  as  '*  Sarah  Jenkins,  of  Ynysgwas  Farm,  in 
the  county  of  Glamorganehire,  married  woman,"  and 
we  think  that  description  sufficiently  describes  her 
occujAtion.  It  shows  that  the  said  Sarah  Jenkins 
occupies  the  farm  and  is  not  merely  living  there  as  a 
maid  servant  or  guest.  She  is  the  person  who  Uves 
there  in  the  sense  that  she  is  the  occupier  of  the  farm« 
On  this  point  we  decide  in  favour  of  the  validity  of  the 
document. 

I  now  have  to  decide  whether  the  consideration 
was  stated  in  accordance  with  the  form  required  by 
the  Act.  It  is  dear  that  the  form  could  not  be 
absolutely  f oUowed  for  as  to  £40  the  money  had  been 
advanced  by  instalments,  the  first  as  far  back  as  1897. 
I  think  this  fact  might  properly  have  been  set  out. 
Then  as  to  the  £50  I  think  the  form  given  by  the 
statute  should  have  been  followed.  On  the  whole 
I  think  the  consideration  was  not  truly  expressed, 
for  it  was  eaid  to  be  for  £90  now  due  and  owing — 
whereas  £40  of  that  sum  was  and  £50  was  not  due 
and  owing  —  that  the  bill  purported  to  have  been 
granted.  As  to  the  £50  in  respect  of  which  the  bill 
was  in  fiwt  given,  that  would  not  become  ''■'"  — ^ 
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owing  for  six  months,  whereas  fhe  bill  declared  it 
was  payable  at  onoe. 

On  the  whole  I  think  the  bill  is  bad  altogether,  bnt 
certainly  it  is  bad  as  to  the  horses  and  cows. 

Channsll,  J.— This  is  a  case  not  without  difficalty. 
I  am  boand  as  to  the  identification  of  the  horses  and 
cows  to  foUow  the  decision  of  the  majority  of  the 
Court  of  Appeal  in  Carpentr  y.  Deerif  and  I  agree  that 
the  bill  of  sale  is  bad  on  that  groand,  and  that  this 
stock  must  be  struck  out  of  the  schedule.  But  our  so 
deciding  that  question  does  not  necessarily  make  void 
the  bill  of  sale,  and  indeed  as  to  the  occupation  point 
I  see  no  reason  to  disagree  with  tiie  view  already 
expressed  by  my  brother,  although  I  feel  by  no  means 
confident  that  our  decision  would  on  this  question 
be  affirmed  on  appeal.  As  to  the  other  point — namely, 
whether  the  consideration  was  correctly  stated,  I 
think  that  is  a  question  open  to  considerable  doubt. 
The  statement  certainly  does  not  follow  the  form 
given,  but  then  a  true  statement  of  the  transaction 
would  not  be  in  strict  accordance  with  the  form,  and 
the  question  to  my  mind  is  whether — it  never  being 
alleged  here  that  the  whole  of  the  £90  was  not  bond 
fide  advanced— the  variation  from  the  form  under  the 
circumstances  amounts  to  a  substantial  misstatement 
— ^in  other  words,  whether  the  consideration  was  not 
in  fact  substantially  truly  stated.  For  the  reasons  I 
have  given  I  agree  that  the  appeal  should  be  allowed 
with  costs,  and  that  leave  to  appeal  should  be  granted 
to  the  claimant  on  the  two  questions  only  on  which 
we  have  expressed  a  doubt,  if  it  should  turn  out  that 
the  amount  realized  by  him  by  the  sale  of  the  horses 
and  cows  is  insufficient  to  satisfy  the  daim.  If  on 
the  other  hand  the  debt  is  satisfied,  then  I  understand 
the  appeal  will  not  be  brought,  and  the  matter  will  be 
ended  by  our  judgment  in  Siis  court. 

Solicitor  for  the  appellant,  Richard  White,  for  Ivor 
Evans,  Swansea* 

Solicitors  for  the  respondent,  Helder,  Boherta,  & 
Walton,  for  B.  P.  Morgan  A  David,  Neath. 


Prob.  Div.  &  Adm.  Div. 
Divorce. 


Nov.  13. 


Giles  v.  Giles,  (a.) 

Divorce — Practice— Beepondent  of  uneound  mind  not  8o 
found—No  appearance— Notice  to  official  solicitor. 

Where  the  respondent,  the  husband  in  a  suit  for 
dissolfUion,  was  a  person  of  unsound  mind  not  so  found 
hy  inquisition,  and  the  suit  was  in  form&  pauperis,  the 
court,  before  making  the  decree,  required  notice  of  the 
proceedings  to  be  formally  given  to  the  official  solicitor. 

Hearing  before  the  court  itself  of  a'petition  in  formd 
pauperis  by  the  wife  for  dissolution  of  ti^e  marriage 
on  the  ground  of  the  cruelty  and  adultery  of  the 
husband. 

The  res^ndent,  the  husband,  was  a  person  of 
unsound  mind,  but  not  so  found  by  inquisition.  He 
had  been  confined  in  a  county  asylum  from  November, 
1894,  till  he  was  in  October,  1899,  confined  in  another 
coun^  asylum,  where  he  was  served  with  the  petition, 
&c.,  in  the  presence  of  the  medical  superintendent 
and  the  head  attendant.  Information  of  the  proceed- 
ings had  been  given  to  the  official  solicitor  in  order 
that  he  might  act  as  guardian  ad  litem,  but  he  had 
not  taken  any  action.  On  the  application  in  the 
registry  for  the  formal  oertiflcate  as  to  the  proceed- 
ings and  pleadings  being  in  order,  a  note  was  made 


(a.)  Beported  by  J.  Gsbabd  Laing,  Esq.,  Barrister- 
at-Iiaw, 


as  to  the  state  of  the  respondent's  mind,  that  he  was 
a  pauper,  and  of  tbe  alMcnce  of  any  application  to 
the  court  for  the  appointment  of  a  guardian  ad  litem. 
The  court  on  hearing  the  evidence  was  satisfied  that 
it  proved  cruelty  and  adultery  on  tbe  respondent's 
part  before  November,  1894. 

Wah\  for  the  petitioner. — No  application  wtf 
necessary  to  appoint  a  guardian  ad  litem ;  rule  196  of 
the  Divorce  Court  Bules  is  not  obligatory ;  here  the 
petitioner  is  suing  in  formd  pauperis.  This  caae  has 
not  been  expressly  provided  for  by  the  Legislature ; 
see  the  judgment  in  the  House  of  Lards  in  Mordaunt 
V.  Moncrieffe,  23  W.  B.  12,  L.  B.  2  H.  L.  Sc.  &  D.  374. 

Barnes,  J.—Under  the  Bules  of  the  Sapreme 
Court,  ord.  13,  r.  1,  in  ordinary  actions  at  law  it  is 
provided  that  where  no  appearance  has  been  entered 
on  behalf  of  a  defendant  of  unsound  mind  the 
plaintiff  shall  apply  for  an  order  that  someone  be 
appointed  gaardian  of  the  defendant.  No  provision 
appears  to  have  been  made  expressly  in  the  diroroe 
practice,  and  I  think  this  court  should  adopt  that 
practice.  The  official  solicitor  must  be  communicated 
with  and  the  case  can  be  mentioned  again  to  me. 

Solicitors,  Loudl,  Son,  &  Fitfield,  for  J,  Gordon 
Walsh,  Oxford. 


Prob. 


Nov.  6. 


Div.  &  Adm.  Div.  1 
Probate.  / 

In  the  Goods  of  John  George  Campion,  (a.) 

Probate  —  Will — Administralion  —  Surviving  executor 
absent  from  England — No  intention  to  r^rn  or  to 
continue  to  act — Application  for  grant  de  bonis  non 
on  behalf  of  assignee  of  reversionary  interest. 

Where  a  surviving  executor,  after  proving  the  will  and 
codicil,  left  England  not  intending  to  return  or  continue 
to  act,  the  court,  on  motion,  granted  administration  de 
bonis  non,  with  the  voill  and  codicil  annexed,  to  (he 
nominee  of  the  assignees  of  the  residuary  legatee. 

Motion  for  administration  de  bonis  non,  with  wiU 
and  codicil  annexed,  to  Herbert  Kidson,  the  nominee 
of  the  assignees  of  the  residuary  legatee. 

The  testator  died  on  the  18th  of  March,  1890, 
leaving  a  will  and  codicil  duly  executed,  and  by 
which  he  constituted  S.  B.  Eckett  his  reeidoary 
legatee. 

The  will  and  codicil  were  proved  by  both  exeentan 
in  October,  1890. 

One  executor  died  in  1891,  and  the  same  year  tlie 
other  executor  left  England  not  intendiog  to  retnm 
for  a  long  time  or  to  act  any  longer  as  exeoator. 

Eckett  assigned  his  interest  to  the  Lanoaahira  and 
Yorkshire  Beversionary  Interest  Co.  (Limited)  in  1895 
by  deed,  and  subsequently  in  May,  1899,  renonooed 
any  right  to  administration,  and  consented  to  a  grant 
to  the  company.  The  company  nomini^ed  thev 
secretary,  Herbert  Kidson,  to  make  the  present  appii- 
cation  and  take  the  grant. 

The  testator's  estate  consisted  principally  of  rever- 
sionary interests  under  two  wills  which  did  not  fall  in 
till  1898,  and  the  estate  then  amounted  to  alKHit 
£15,000. 

PriesUey,  in  support  of  the  application. 

Barnes,  J.,  granted  the  motion. 

Motion  allowed* 

Solicitors,  W.  J.  di  E,  H,  TremeUen^  for  Blair  k 
Sedden,  Manchester. 

(a.)  Beported  by  J.  Gerard  Laino,  Esq.,  Bai^ 

i  rister-at-Law. 
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28d 


CotTBT  OF  Appeal. 


OEoutt  of  Aypealt 


From  Chan.  Dir.  \ 

(Lmdley,  M.R.,  and  Yaughaa  [  Feb.  2. 

WilliamB  and  Bonier,  L.JJ.)    ; 

SoTJTH  African  Bbewsbibs  (Limitbb)  v.  Knra.  (a.) 

Contract — Conflict  of  laws — English  law  and  law  of 
South  African  Bepublic — ^Locus  solutionis. 

Where  a  contract  is  made  in  a  foreign  country  between 
two  Englishmen,  and  is  intended  to  be  performed 
primarily  in  that  foreign  country,  this  fact  is  in  itself 
sufficient,  in  the  absence  of  evidence  to  the  contrary,  to 
prove  an  intention  on  the  part  of  the  parties  that  the 
contract  shaU  be  governed  by  the  law  of  the  foreign 
country* 

Decision  of  Kekewioh,  J.  (47  W.  B.  681,  [1899]  2  Ch, 
173)  affirmed. 

Appeal  from  the  deoLsion  of  Kekewioh,  J.  (reported 
47  W.  R.  681,  [1899]  2  Ch.  173). 

In  this  case  the  question  for  deoiBion  was  whether 
a  contract  made  in  Johannesburg  between  a  company 
registered  in  England  and  an  Englishman  resident  in 
Johaunesburg,  and  intended  to  be  performed  primarily 
in  Johannesburg,  was  governed  by  the  law  of 
England  or  by  the  law  of  the  South  African 
Bepublic 

By  an  agreement  in  writing  dated  the  14th  of 
October,  1892,  and  made  between  the  Natal  Breweries 
Syndicate  (South-east  Africa)  (Limited)  (a  company 
registered  in  England  mainly  for  the  purpose  of 
carrying  on  the  business  of  brewers  in  the  Transvaal 
and  elsewhere  in  South  Africa^,  of  the  one  part,  and 
the  defendant,  an  English  subject,  of  the  other  part, 
snd  executed  in  England,  the  defendant  bound  him- 
self to  serve  the  syndicate  as  brewer,  or  otherwise,  in 
their  business  of  brewers  carried  on  at  Johannesburg 
till  the  6th  of  November,  1894,  at  a  saluy  of  £300  a 
year.  The  defendant  further  bound  himself  by  the 
■aid  agreement  not  to  engage  in  any  brewing 
business  in  South  Africa  for  a  period  of  five  years 
from  the  determination  of  his  engagement. 

In  Novenaber,  1892,  the  whole  of  the  undertaking 
of  the  syndicate  (including  the  benefit  of  the  said 
agreement  of  the  14th  of  October,  1892)  was  trans- 
ferred to  the  South  African  United  Breweries 
(Limited),  an  English  company  having  its  registered 
ofiBce  in  London. 

After  the  expiration  on  the  6th  of  November,  1894, 
of  the  agreement  of  the  14th  of  October,  1892,  the 
defendant  continued  in  the  service  of  the  company  on 
terms  generaliy  similar  to  those  of  his  former  employ- 
ment. 

By  an  agreement  in  writing,  dated  the  11th  of 
April,  1895,  and  made  between  the  company  or  its 
inccessors,  of  the  one  part,  and  the  defendant,  of  the 
other  part,  and  executed  at  Johannesburg,  the  defend- 
ant bound  himself  to  serve  the  company  (subject  to 
certain  rights  of  dismissal  on  their  part)  for  a  term  of 
five  years  from  the  1st  of  October,  1894,  *' as  brewer 
or  otherwise  in  their  business  carried  on  at  Johannes- 
burg, and  in  the  Colony  of  Natal,  or  elsewhere  in 
South  Africa,"  for  a  monthly  salary  of  £54  38.  4d. 
By  clause  8  of  this  agreement  the  defendant  bound 
himself  not  to  engage  in  any  brewing  business  in 
South  Afrioft  for  the  term  of  ten  years  from  the  time 
of^  the  determination  of  his  employment  under  the 
said  agreement,  except  with  the  consent  in  writiog  of 
the  board  of  directors  of  the  company  in  London. 

In  May,  1895,  the  company  was  reconstructed,  and 

(a.)  Beported  by  J.  B.  Mobbis,  Esq.,  Barrister- 
at-Lawt 


the  whole  of  ite  undertaking  (including  the  benefit  of 
the  agreement  of  the  11th  of  April,  1895)  was  trans- 
ferred to  the  plaintiff  company  (whose  registered 
office  was  also  in  England). 

By  a  memorandum  indorsed  upon  the  agreement 
of  tibe  11th  of  April,  1895,  and  dated  the  12th  of 
July,  1895,  the  defendant  formally  agreed  to  serve 
the  plaintiff  company  in  the  terms  in  all  respeote  of 
the  said  agreement. 

On  the  3rd  of  September,  1895,  the  plaintiff  com- 
pany duly  determined  the  employment  of  the  defend- 
ant under  the  agreement  of  me  11th  of  April,  1895, 
and  under  the  memorandum  of  the  12th  of  July,  1895. 
The  defendant  having  subsequently  proposed,  in 
breach  of  clause  8  of  the  agreement  of  the  11th  of 
April,  1895,  to  undertake  the  management  of  a 
brewery  at  Durban,  in  Natal,  without  the  consent  in 
writing  of  the  board  of  directors  of  the  plaintiff  com- 
pany in  London,  the  plaintiff  company  issued  a  writ 
(the  defendant  being  at  the  time  in  England)  asking 
the  court  to  restrain  ttxe  defendant  from  the  contem- 
plated breach  of  his  undertaking.  The  defendant 
pleaded  that  the  agreement  of  the  11th  of  April,  1895, 
and  the  memorandum  of  the  12  th  of  July,  1895,  were 
executed  in  the  South  African  Bepublic,  and  that  all 
duties  imder  them  were  intended  to  be  performed 
primarily  in  that  country.  It  also  appeared  from  the 
evidence  that  the  defendant  was  advised  at  the  time 
of  his  signing  the  agreement  of  the  11th  of  April, 
1895,  that  the  stipulation  in  clause  8  was  invalid  by 
the  law  of  the  South  African  Bepublic,  and  that  he 
was  so  informed  by  the  agent  of  the  plaintiff  com- 
pany. 

Bekewich,  J.,  though  of  opinion  that  on  the  true 
construction  of  the  agreement  of  the  11th  of  April, 
1895,  the  defendant  might  have  been  required  to 
serve  in  any  part  of  South  Africa,  though  primarily 
intended  to  serve  at  Johannesburg,  made  a  declaration 
to  the  effect  that  the  said  agreement  was  governed 
by  the  law  of  the  South  African  Bepublic,  and  post- 
poned the  further  hearing  of  the  action  in  order  that 
that  law  might  be  ascertained. 

From  this  decision  the  plaintiff  company  now 
apx>ealed. 

Warrington,  Q.C,  and  Younger,  Q,C.,  for  the  appell- 
ante. — The  agreement  of  the  11th  of  April,  1895.  is 

fovemed  by  English  law :  Hamlyn  &  Co,  v.  Talisker 
Hsiillery,  [1894]  A.  0.  202.  (1)  The  agreement,  it  is 
true,  was  executed  in  Johannesburg,  but  it  was  in  fact 
a  continuation  of  the  agreement  of  the  14th  of 
October,  1892,  which  was  executed  in  England.  Sub- 
stantially, therefore,  the  locus  contractus  was  England. 
(2)  The  form  of  the  agreement  of  the  11th  of  April, 
1895,  is  English.  (3)  It  caimot  be  supposed  that  the 
parties  deliberately  entered  into  a  contract  which  they 
knew  would  be  invalid.  Hence  it  must  be  inferred 
that  they  never  intended  the  agreement  to  be 
governed  by  Transvaal  law.  (4)  There  is  no  single 
exclusive  locus  solutionis.  The  defendant  was  liable 
to  be  called  on  to  serve  anywhere  in  South  Africa. 
[BoMEB,  L.J.,  pointed  out  certain  clauses  in  the 
agreement  of  the  11th  of  April,  1895,  which  indicated 
an  intention  that  the  defendant  should  serve  primarily 
at  Johannesburg.] 

BuckmoLster,  for  the  respondent*  was  not  called 
upon. 

LiNDLEY,  M.B. — In  my  opinion  the  judgment  of 
the  court  below  is  unquestionably  right.  Whatever 
be  the  law  of  the  South  African  Bepublic,  I  am  dear 
that  the  agreement  of  the  11th  of  AjgiH,  1895,  is 
governed  by  it.  It  seems  to  me  certain,  having  reference 
to  the  clauses  in  that  agreement  to  wii||l  attention 
has  been  called  by  Bomer,  L.J.,  that  ^ftfjit intended 
that  the  agreement  should  be  carried  tft 
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Johaniieebnrg;  except  so  far,  of  course,  as  it  might  be 
neoessary,  owing  to  some  pressing  matter  of  business, 
temporarily  to  dispatch  the  defendant  to  some  other 
country.  The  defendant  contracted  at  Johannesburg 
to  act  as  the  company's  representative  at  Johannes- 
burg, and  his  contract  is  accordingly  goyemed  by  the 
law  of  that  country.  The  appeal  must  be  dismissed 
with  costs. 

VAUon AN  Williams  and  Bomeb,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  Lotighborouffh,  Gedge,   Kishd,  &  Drew; 
ff,  G,  Campion  &  Co, 


Appeal. 

(A.  L.  Smith,  R' 

Collins,  L.( 


:by,  and 


Jan.  27. 


Maude  t;.  Bbook.  (a.) 

MaekT  and  nrvani — Compensation  for  injury  by  accident 
— Building  being  ** constructed"  by'  means  of  a 
'* scaffolding" — Workmen* s  Compensation  Act,  1897 
(60  <fc  61  Vict.  c.  37),  s.  7. 

The  building  of  a  house  exceeding  thirty  feet  in  height 
wcLs  so  far  completed  that  the  roof  was  on  and  the  outside 
scaffolding  was  taken  down^  but  the  inside  plastering 
work  was  not  completed.  To  enable  the  plasterers,  who 
were  in  the  employment  of  the  builder,  to  reach  the 
ceilings  and  upper  parts  of  the  walls  of  the  rooms, 
movable  trestleSf  with  boards  placed  across  the  top,  were 
used  for  the  plasterers  to  stand  upon.  While  some  of  the 
plasterers  were  working  on  the  trestles  and  boards,  another 
plasterer  urns  plastering  the  walls  of  the  top  landing,  not 
standing  upon  trestles  and  boards,  and,  while  so  working, 
he  fell  over  the  stairs  and  was  killed. 

The  county  court  judge  found  that  the  arrangement 
of  trestles  and  boards  was  a  '*  scaffolding "  within  the 
meaning  of  section  7,  sub-section  I,  of  the  Workmen's 
Compensation  Act,  1897,  and  that,  therefore,  the  building 
was,  at  the  time  of  the  accident,  being  constructed  hf 
means  of  a  scaffolding. 

Held,  by  A.  L.  Smith  and  Bigby,  L.JJ.  (Collins, 
L.J.,  dissenting),  that  there  was  evidence  upon  which  the 
county  court  was  entiUed  to  find  that  the  arrangement  of 
iresOes  and  boards  was  a  ''scaffolding"  within  the 
meaning  of  the  section. 

Appeal  from  the  award  of  the  judge  of  the  Leeds 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

The  respondent  was  the  widow  of  a  deceased  work- 
man who  while  in  the  employment  of  the  appellant 
was  killed  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment. 

The  appellant  was  building  two  houses,  and  in 
November,  1898,  the  deceased  man  with  other  work- 
men was  employed  on  the  inside  plastering  work  of 
the  houses.  On  the  24th  of  November,  1898,  the  date 
of  the  accident,  the  outside  scaffolding  had  been  taken 
down,  and  the  houses  had  been  roofed  in,  but  the 
inside  plastering  work  had  not  been  completed.  The 
houses  exceeded  thirty  feet  in  height.  In  order  to 
enable  the  plasterers  to  reach  the  ceilings  and  upper 
parts  of  the  walls  of  the  interior  of  the  houses, 
movable  trestles  with  boards  placed  across  the  top 
were  used.  On  the  24th  of  November,  1898,  some  of 
the  plasterers  were  working  on  the  trestles  and 
boaros,  but  the  deceased  man  was  standing  on  the 
landing  of  the  top  floor  of  one  of  the  houses,  not 

(a.)  Eeported  by  W.  F.  Bakbt,  Esq.,  Barrister- 
at-Law. 


upon  trestles  and  boards,  plastering  the  walls,  when 
he  fell  over  the  staircase  where  the  banisters  had  not 
then  been  put  up,  and  was  killed. 

The  coimty  court  judge  was  of  opinion  that  the 
plastering  of  the  walls  and  ceilings  of  the  unfinished 
house  was  part  of  its  construction,  and  that  the 
arrangement  of  trestles  and  boards,  although  inaide 
the  house,  was  a  "scaffolding"  within  the  Act 
It  formed  a  platform  used  by  the  workman  engaged 
inthehigher  plastering  to  reach  his  work.  Althou^ 
the  deceased  man  was  not  using  tiie  scaffolding  him- 
self and  did  not  fall  from  it,  he  (the  oounty  court 
judge)  was  of  opinion  that  the  deceased  man  died 
from  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  in  a  building  exoeoding 
thirty  feet  in  height  which  was  being  constraoted  by 
means  of  a  sce&olding,  and  that  his  widow  waa 
entitled  to  compensation.  He  made  an  award  in  her 
favour  for  £296. 

The  employer  appealed. 

Buegg,  Q.C,  and  A.  Powell,  for  the  appellant^It 
is  not  sought  to  disturb  the  finding  of  the  oounty 
court  pudge  that  the  plastering  work  was  construction. 
That  IS  a  question  of  fact  in  each  case  for  the  judge. 
The  arrangement  of  trestles  and  bofuxLs  is,  however, 
not  a  *'  scwolding"  within  the  meaning  of  section  7, 
sub-section  1,  of  the  Workmen's  Compensation  Act, 
1897.  The  word  "  scaffolding  "  is  used  in  its  ordiuaxy 
and  popular  sense  as  a  structure  of  poles  and  boards 
lash^  together.  Two  trestles  and  a  board  plaoed 
across  the  top  do  not  constitute  a  scaffolding.  No  one 
in  ordinary  lang^uage  would  call  such  an  arrangement 
a  scaffolding.  The  section  refers  to  a  scaffolding 
necessary  for  the  particular  building  under  ocm- 
structLon — that  is,  a  scaffolding  of  such  a  height  and 
nature  as  to  enable  a  building  over  thirty  feet  high 
to  be  constructed,  repaired,  or  demolished.  The 
building  over  thirty  net  high  is  the  dominating 
element.  In  Hoddinott  v.  Newton,  Chambers,  A  Co., 
47  W.  B.  499,  [1899]  1  Q.  B.  1018,  Collins,  L.J.. 
said  that  "the  scaffolding  must,  in  my  judgment, 
have  some  rdation  to  the  height  of  the  buildinff ;  the 
word  <  scaffolding  *  must  be  interpreted  by  retoence 
to  the  nature  of  the  work  for  which  the  Xiegislature 
contemplated  that  it  was  to  be  used — ^that  is  to  say,  in 
the  construction  or  repair  of  a  building  exceeding 
thirty  feet  in  height  by  an  undertaker  who  is  defined 
to  be  the  person  undertaking  the  construction,  repair, 
or  demolition  ...  It  is  the  construction,  repair, 
or  demolition  of  a  building,  which  would  primd  facie 
suggest  the  building  as  a  whole,  and  the  operation 
to  which  scaffolding  is  contemplated  as  an  essential 
would  seem  therefore  to  be  prima  facie  the  work  of 
constructing  or  repairing  such  a  building  as  a  whole." 
Further  on  he  said  that  '*  the^  danger  contemplated  is 
that  incidental  to  dealing  with  a  building  more  than 
thirty  feet  high  by  means  of  a  scaffolding  adequate  to 
such  a  building."  The  trestles  and  boards  in  the 
present  case  do  not  come  within  that  description. 
They  are  no  more  a  scaffolding  than  was  the 
arrangement  of  a  board  with  one  end  tied  on  to  the 
rung  of  a  ladder  and  the  other  end  resting  on  the 
window-sill,  in  the  case  of  Wood  v.  Walsh  A  Sons, 
47  W.  B.  504,  [1899]  1  Q.  B.  1009.  The  county  court 
judge  was  therefore  wrong. 

J.  A.  Compston,  for  the  respondent. — It  is  impossible 
to  have  an  ordinary  scaffolding  in  a  room  in  a  houae. 
Trestles  and  boards  are  used  instead.  Being  mov- 
able, they  are  more  convenient,  and  a  plasterer's 
scaffoldiDg  is  well  Imown  in  the  trade.  In  Webstec'a 
Dictionary  a  trestle  is  defined  to  be  a  movable 
frame  or  stmport  for  anything,  as  scaffolding, 
consisting  of  three  or  four  legs  secured  to  a 
top  piece,  and  f  onning  a  sort  of  stool  or  hone  wad 


Vol  JfLvm.    [itohio,i9oo.i      THE  WEEKLY  REPORTER. 


291 


COTTBT  OF  APPEAIii 


Maxtdb  V,  Bbook. 


GoxjBT  OP  Apfbal. 


by  carpenters,  maaonB,  and  other  workmen.  These 
trestles  and  boards  may  well  be  called  a  scaffolding, 
and  therefore  there  was  evidence  upon  which  the 
coon^  court  judge  was  entitled  to  find  that  they 
oonstitated  a  scaffolding  within  section  7,  sub- 
section 1,  of  the  Act. 

He  also  referred  to  the  definition  of  trestle  in  the 
Imperial  Dictionary  and  the  Oentury  Dictionary. 

R^*^9f  Q'Cf  replied. 

A.  L.  Smith,  L.J. — In  this  case  two  poiots  were 
taken  before  the  county  court  judge.  The  first  was 
whether  the  inside  plastering  work  was  part  of  the 
«  construction  "  of  the  two  houses.  The  houses  were 
not  completed,  a  great  part  of  the  inside  plastering 
work  stOl  remaining  to  be  done.  The  deceased  man 
with  others  was  engaged  upon  the  plastering  of  the 
the  ceilings  and  walls  of  the  houses,  and  while  stand- 
ing on  the  floor  of  the  top  landing  of  one  of  the 
houses  doing  his  work  he  fell  over  the  stairs  and  was 
killed.  In  my  opinion,  it  being  well  known  what  the 
nature  of  plastering  work  is,  the  county  court  judge 
was  justified  in  holding  that  at  the  time  of  the  acci- 
dent the  house  was  being  *'  constructed  "  within  the 
meaning  of  section  7,  sub-section  1,  of  the  Workmen's 
Compensation  Act,  1897.  The  second  point  is 
whether  the  house  was  being  constructed  by  means  of  a 
**  scaffolding "  within  the  meaning  section  7,  sub- 
section 1.  There  is  nothing  in  the  Act  requiring  the 
scaffolding  to  be  more  than  thirty  feet  high  ;  the  only 
requirement  in  that  respect  is  that  the  building  must 
exceed  thirty  feet  in  height.  Certainly  there  is  nothing 
to  limit  the  accident  to  a  f aJl  off  the  scaffolding  or  to 
some  accident  occurring  on  the  scaffolding.  The 
question  we  have  to  decide  is  whether  the  county 
court  judge  was  entitled  to  hold  that  the  arrangement 
of  trestles  and  boards,  which  were  used  for  the 
plasterers  to  stand  upon,  when  necessary,  to 
reach  their  work,  was  a  "scaffolding"  within 
the  meaning  of  the  Act.  We  have  already  held  in 
HoddinoU  v.  Newtoti,  Ohamherit  &  Co,  that  it  is 
immaterial  whether  the  scaffolding  is  inside  or  outside 
the  building.  Snj^ose  a  house  was  being  built  by 
means  of  trestles  and  boards  placed  outside,  with  a 
ladder  to  give  the  workmen  access  thereto  in  case  of 
neoessity,  would  not  a  county  court  judge  be  entitled 
to  find  that  the  house  was  b^g  built  by  means  of  a 
scaffolding  ?  To  my  mind  there  would  in  such  a  case 
be  evidence  to  justify  his  so  finding.  We  have 
always  refused  to  lay  down  a  definition  of  the  term 
"  scaffolding"  as  used  in  the  section.  We  can  only 
say  whether  in  any  particular  case  there  is  evidence 
that  the  arrangement  or  structure  is  a  scaffolding 
within  the  meaning  of  the  section.  It  seems  to  me 
that  if  this  arrangement  of  trestles  and  boards  were 
used  outside  the  house  for  the  purpose  of  its  construc- 
tion, there  would  be  evidence  to  justify  a  county 
court  judge  in  finding  that  it  was  a  scaffolding.  The 
fact  that,  instead  of  being  outside  it  is  inside  the 
house,  used  for  the  purpose  of  completing  the  con- 
struotton,  cannot,  in  my  opinion,  warrant  us  in  saying 
as  a  matter  of  law  that  the  arrangement  is  not  a 
scaffolding;.  It  is  said  that  the  term  *' scaffolding  " 
as  used  mthe  section  means  a  scaffolding  com- 
posed of  poles,  supports,  and  plarJis  tied  together. 
I  cannot  see  anything  in  the  Act  requiring  any 
such  thing.  In  HoddinoU  v.  Newton,  Ghamhera,  <&  Co, 
I  thought  that  there  was  evidence  that  a  structure, 
inside  a  building,  composed  of  scaffold  boards  resting 
on  ledgers  secured  to  tiie  iron  columns  of  the  building 
was  a  *'  scaffolding  "  within  the  meaning  of  the  Act. 
I  cannot  say^  that  there  is  no  evidence  that  the 
arrangement  in  the  present  case  was  a  scaffolding.  A 
nnmber  of  possibly  ridiculous  results  have  been  sug- 
gested in  argument  which  may  arise  from  our  decision. 


That  may  be  so  or  not,  but  during  the  year  and  a 
quarter  in  which  I  have  been  called  upon  to  construe 
the  Act  I  have  come  across  some  rather  curious 
results  arising  from  the  language  used  in  the  Act. 
Our  duty  is  to  construe  the  Act.  For  these  reasons  I 
think  that  there  was  evidence  that  this  house  was 
being  constructed  by  means  of  a  scaffolding,  and  that 
therefore  the  appeal  should  be  dismissed. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  In  con- 
struing the  Act  we  are  not,  in  my  opinion,  at  liberty 
to  confine  the  term  "  scaffolding  "  to  that  which  is  the 
most  general  form  of  scaffolding.  A  structure, 
whether  it  is  a  usual  or  an  unusual  arrangement,  may 
be  a  scaffolding.  Supposing  that  a  bxulding  over  thirty 
feet  in  height  is  being  constructed,  and  on  each  side 
of  the  site  there  is  a  wall,  of  which  the  builder  has  the 
control.  If,  instead  of  going  to  the  expense  of 
putting  up  poles,  the  builder  fixes  planks  across  from 
one  wall  to  the  other,  that  may  be  a  scaffolding  within 
the  meaning  of  the  Act,  although  no  poles  are  used. 
The  Notice  of  Accidents  Act,  1894,  seems  to  show  why 
the  provision  as  to  the  height  of  the  building  and  as  to 
the  scaffolding  was  inserted  in  the  Workmen's  Com- 
pensation Act,  1897.  Certain  employments  mentioned 
in  the  schedule  to  tiie  Act  of  1894  are  brought 
within  that  Act,  and  amongst  them  are  the 
"  construction  or  repair  by  means  of  a  scaffolding 
of  any  building  which  exceeds  thirty  feet  in  height,  or  use 
or  working  of  any  such  building  in  which  more  than 
twenty  persons,  not  being  domestic  servants,  are 
employed  for  wages."  That  seems  to  me  to  be  quite 
an  arbitrary  en«!tment.  I  cannot  say  why  that 
should  be  laid  down  as  a  condition  of  the  necessity  of 
giving  notice  of  an  accident,  unless  as  a  rough  test  of 
the  importance  of  the  work.  I  cannot  say  that  the 
condition  as  to  the  construction  being  by  means  of  a 
scaffolding  is  anything  more  than  a  rough  test  of  the 
importance  of  the  building.  We  have  s&eady  held  in 
HoddinoU  v.  Newtoriy  C?Mmbers,  &  Co,  that  it  matters 
not  whether  the  scaffolding  is  inside  or  outside  the 
building,  nor  whether  the  accident  happens  by  reason 
of  the  existence  of  the  scaffolding  or  not.  I  appre- 
hend that  if  a  man  were  injured  by  a  workman  letting 
fall  a  load  of  bricks,  the  case  would  come  within  the 
Act,  though  the  injured  man  was  not  on  the  scaffold- 
ing at  all.  I  agree  with  my  lord  that  the  county 
court  judge  was  justified  in  finding  that  the  trestles 
and  planks  constituted  a  scaffolding  within  the  meaning 
of  the  Act. 

Collins,  L.  J. — I  regret  that  I  am  unable  to  agree 
with  my  brethren.  I  could  not  agree  with  them  without 
going  back  upon  what  I  said  in  HoddinoU  v.  Newton, 
Chambers,  &  Co,  Having  carefully  reconsidered  the 
question,  I  adhere  to  what  I  said  in  that  case,  and  it  is 
not  necessary  to  repeat  it.  The  only  safe  rule  is  to  ^ive 
the  word  '*  scaffolding"  its  ordinary  popular  meamng. 
The  word  must  be  read  with  its  context,^  and  when  so 
read  the  ordinary  popular  meaning  is  the  only 
natural  meaning  to  be  given  to  it.  I  cannot  think 
that  the  arrangement  of  two  trestles  in  a  room  with  a 
board  laid  across  the  top  is  a  scaffolding  within 
the  meaning  of  the  section.  I  do  not  thmk  that 
any  ordinary  uninstructed  parson  would  call  it 
a  scaffolding.  Certainly  I  do  not  think  that  such  a 
person  would  call  it  a  scaffolding  by  means  of  which 
a  building  was  being  constructed  or  repaired.  The 
connection  in  which  the  word  scaffolding  occurs  in  the 
section  points  to  something  in  the  nature  of  a  scaffold- 
ing consisting  of  poles  and  supports  used  for  the 
construction  or  repair  of  a  building.  I  do  not  deny 
that  such  a  scaffolding  may  be  inside  as  well  as  out- 
side the  house.  To  my  mind  it  is  not  a  question  of 
pure  fact.  I  think  ^  the  court  must  accept  the 
responsibility   of   giving   some  guidance  upon  the 
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point,    without    at    the   same   time   deflniiig  the 
exact  legal   meaning  of  the  word  soaflEolding.     In 
HoddinoU  t.  NewtoUf  Chamhera  A  Co.   I  attempted 
to  state  the  direction  which   a  judge  should  give 
to    a    jury,    if    there    were    a    jury     in   such   a 
case,     as     to     whether     a     particidar     struotore 
was  or  was  not  a  scaffolding.    I  venture  to  claim 
that  my  view  has  the  support  of  authority.      In 
Wood  ▼.  WaUh  &  Sona  there  was  a  ladder  used  for 
the  outside  painting  of  a  house,  and  on  one  of  the 
rungs  of  the  ladder  was  tied  a  board,  the  other  end  of 
which  zested  upona  window-sill.  It  was  contended  that 
that  arrangement  was  a  scaffolding  within  the  Act.    I 
may  say  that  if  the  trestles  and  boards  in  the  present 
case  are  a  scaffolding,  I  cannot  see  why  the  arranffe- 
ment  of  ladder  and  plank  in  that  case  was  not  a  scaffold- 
ing. In  that  case  A.  L.  Smith,  L.  J.,  said  :  "  Is  a  ladder 
a  '  scaffolding '  P    The  question  has  onlv  to  be  put  in 
order  to  be  answered,  for  no  man  in  his  senses  who 
wanted  his  house  repaired  by  means  of  a  ladder  would 
say  that  he  wanted  it  done  by  means  of  a  scaffolding ; 
if  he  wanted  scaffolding  used  he  would  say  so.  la  my 
judgment  this  case  does  not  come  within  the  section 
at  all.      It  has  been  contended   that   the  attach- 
ment of  a  plank  to  a  rung  of  the  ladder  made 
it   a   scaffolding;    ^at  however   is   a  question  of 
fact,  and  the  arbitrator  found  that  it  did  not,  and  I 
agree  with  him."    In  HoddinoU  v.  Newton^  Chavfihers, 
&  Co,  there  was  an  arrangement  of  scaffold  boards 
resting  on  ledgers  which  were  secured  to  the  iron 
columns  and  supported  in  the  middle  by  trestles. 
A.  L.  Smith,  L.J.,  thought  that  there  was  evidence 
which  entitled  the  county  court  judge  to  find  that  the 
structure  was  a  scaffolding,  though  it  was  unnecessary 
to  decide  the  point.    I  was  of  opinion  that  it  was  not 
a  scaffolding,  and  I  think  that  Eomer,  L.J.,  took  my 
view,  because  he  said  that ''  in  construinff  the  language 
as  to  the  height  of  the  building,  regard  must  be  had 
to  the  words  '  construction,'  *  repair,*  and  '  scHftffold- 
ing ' ;  they  should  not  be  considered  separately,  but 
together,  for  they  have  a  mutual  bearing  and  effect 
upon  each    other."      That  was   not   a   decision   as 
to  whether  the  arrangement  in  that  case  was   a 
scaffolding,   but   the   case  is   of   importance   upon 
this  point  as  affording  some  guidance  in  the  future. 
The  result  of  holding  the  arrangement  of  trestles  and 
boards  in  the  present  case  to  be  a  scaffolding  would 
have  some   strange   results  which   the  Le^slature 
could  hardly  have  contemplated.    It  is  admitted  that 
the  decision  would  cover  the  case  of  a  workman  em- 
ployed on  the  building  away  from  the  scaffolding.  The 
danger  iocurred  in  such  a  case  would  not  arise  from 
working  on  the  scaffolding  or  from  something  falling 
off  the  scaffoldiog.    It  must  follow  that  if  the  house 
was  completed  with    the   exception    of   the   inside 
plastering,   and   if   there    was    only    one    plasterer 
standing  on  a  board  placed  on  two  trestles  in  a 
room  fiuishing   the   plastering   work,   and   another 
workman  stumbled  when  comiog  upstairs  and  injured 
himself  the  case  would  come  within  the  Act.    Sach  a 
result  could  not  have  been  contemplated.     In  my 
opinion  the  words  *'  a  scaffolding  "  means  one  system 
of  scaffolding  capable  of  bdng  used  for  the  construc- 
tion or  repair  of  the  building  as  a  whole. 

A.  L.  Smith,  L.J. — I  desire  to  say  that  in  HoddinoU 
V.  Newton,  Chambers y  A  Co.  1  did  not  hold  that  the 
structure  was  a  scaffolding  within  the  meaning  of  the 
Act.  I  merely  held  that  there  was  evidence  which 
entitled  the  county  court  judge  to  find  that  the 
structure  was  a  scaffolding.  I  said :  <*  I  cannot  hold 
that  there  was  no  evidence  to  support  the  findiog 
that  it  was  a  scaffolding."  So  also  m  Wood  v.  Waldi 
iX;  8om  I  merely  zefusedto  interfere  with  the  finding 
of  the  county  court  judge. 


uij^peaZ  dismisied. 

Solicitors  for  the  appellant,  W.  Hurd  &  Son,  te 
H.  A.  Child,  Leeds. 

Solicitor  for  the  respondent,  G.  Trenam,  for  Milling 
<fe  Dodgaon,  Leeds. 


Jan.  20. 


(A.  L.  SmithTRigby,  and  { 
Collins,  L.JJ.)  ) 

Haddock  v.  Huicfhebyb.  (a.) 

Master  and  servant — Employment — Accident — Factory 
-^Wharf— Workmen's  Compensation  Act,  1897  (60  d: 
61  Vict.  c.  37),  s.  1— Factory  and  Workshop  Act, 
1895  (68  di  59  Vict.  c.  37),  s.  23. 

A  workman  tuas  killed  hy  an  accident  while  lie  was 
engaged  in  removing  some  timber  from  a  place  where  it 
was  stored  on  the  premises  of  the  Mersey  Docks  and 
Harbour  Board.  By  the  side  of  the  Canada  Dock  there 
was  a  large  open  space  stretching  back  from  the  water  for 
a  distance  of  160  yards,  and  on  the  furtlier  side  of  this 
space  there  was  a  road  running  parallel  with  the  water. 
Beyond  the  road  there  was  a  row  of  offices,  to  which  were 
attached  timber  yards.  The  offices  and  yards  were  leaeed 
to  timber  merchants.  The  timber  in  question  was  stored 
in  one  of  these  yards. 

Held  (Bigby,  L.J.,  dissenting),  that  the  place  where 
the  timber  toas  stored  was  not  a  wharf  so  as  to  come,  by 
virtue  of  section  23  of  the  Factory  and  Workshop  Act, 
1895,  within  the  definition  of  *' factory  "  contained  in 
section  7  of  the  Workmen's  Compensation  Act,  1897. 

Appeal  from  an  award  of  the  judge  of  the  Lan- 
cashire County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  was  the  widow  of  a  workman  who 
had  been  killed  by  an  accident  in  the  course  of  his 
employment.    The  employers  were  a  firm  of  carters. 

The  employers  had  imdertaken  with  a  firm  of 
builders  to  fetch  a  log  of  timber  from  a  place  where  it 
was  stored  on  the  premises  of  the  Mersey  Docks  and 
Harbour  Board.  The  log  was  one  of  a  pile  of  logs 
which  were  stacked  in  tiers. 

The  workman  was  assisting  in  the  removal  of  the 
log  by  the  means  of  a. crane  worked  by  hand  for  the 
purpose  of  placiog  it  on  one  of  the  employers*^  carts 
when  he  met  with  the  accident,  which  resulted  in  his 
death. 

The  place  where  the  logs  were  stored  was  a  timber- 
yard,  which  was  distant  about  160  yards  from  the 
water  of  the  Canada  Dock,  at  Bootle.  Alongside  the 
water's  edge  was  a  large  space  called  the  timber  qu«y, 
which  stretched  back  from  the  water  for  a  distance  of 
nearly  150  yards,  and  beyond  this,  running  parallel 
with  the  water's  edge,  was  a  roadway,  which  was  used 
by  the  public  during  the  daytime  as  a  cart-road.  Oa 
the  farther  side  of  thin  roadway  was  a  row  of  offices, 
to  each  of  which  was  attached  a  yard.  These  offices 
and  yards  were  leased  by  the  Mersey  Docks  aod 
Harbour  Board  to  vaiious  timber  merchants.  One^  of 
these  yards  was  the  locus  in  quo.  The  area  compri^iag 
the  yards  was  enclosed  by  a  wall  and  gates.  On  the 
further  side  of  this  ar>3a  ran  a  highway  called  R^ent*a- 
road,  and  beyond  this  again  there  were  similar  offices 
and  yards. 

The  question  was  whether  the  place  where  the 
timber  was  stored  was  a  wharf,  so  as  to  come  by 
virtue  of  section  23  of  the  Factory  and  Workshop  Aor, 

(a.)  Eeported  by  P^  Q.  Bxjckkr,  Esq.,  Barrister-at- 
Law. 
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1895,  within  the  defimiion  of  "  factory  "  oontained  in 
Bootion  7  of  the  Workmen's  GompenBation  Aot,  1897. 

The  county  oonrt  judge  held  that  the  locus  in  quo 
was  not  a  wharf,  and  made  an  award  in  favour  of  the 
employerB. 

The  applicant  appealed. 

Blackwood  Wright^  iar  the  applicant. — ^The  county 
oonrt  judge  failed  to  distinguish  between  a  "  ^harf  " 
and  a  *'  quay,"  though  section  23  of  the  Factory  and 
Workshop  Act,  1895,  speaks  of  "  every  dock,  wharf, 
qnay,  and  waiehouse,*'  and  a  distinct  meaning  ought 
to  be  given  to  each  of  those  words.  A  quay  is  a  place 
for  duoharging  cargo.  A  wharf  is  an  uncovered 
place  for  storing  cargo.  This  timber  yard  was  a 
wharf;  if  it  had  been  covered  with  a  roof  it  would 
have  been  a  warehouse.  The  word  "  wharf  "  in  this 
section  ought  to  be  construed  with  some  regard  to  its 
original  meaning,  and  not  as  though  this  section  were 
one  relatiDg  merely  to  shipping  matters. 

Joceph  WaUon,  Q.C.j  and  Leslie  ScoU,  for  the  em- 
ployers.— The  word  "  wharf  "  in  this  section  ought  to 
be  construed  according  to  its  ordinary  and  popular 
meaning — viz.,  as  a  p&ce  alongside  water  used  for 
unloading.  A  quay  is  a  species  of  wharf ;  otherwise 
there  is  no  difEerenoe  between  wharf  and  quay.  A 
wharf  may  be  used  as  a  store,  but  a  place  used  as  a 
store  need  not  be  a  wharf. 

A.  li.  Smith,  L.J. — ^The  question  is  whether  the 
locus  in  quo  is  a  wharf  or  a  timber  yard.  By  the 
side  of  the  Canada  Dock,  at  Liverpool,  there  b  a 
large  open  space  stretching  back  from  the  water  for 
a  distance  of  150  yards,  and  on  tiie  further  side  of 
this  open  space  there  is  a  road  running  parallel  witii 
the  water.  That  this  space  of  150  yards  may  be  a 
wharf  or  quay  I  do  not  doubt.  And  if  the  deceased 
man's  employment  at  the  time  of  the  aoddent  had 
been  there,  the  case  might  have  come  within  the  Act. 
But  the  accident  did  not  happen  there.  On  the 
other  side  of  the  road  there  is  a  line  of  offices,  and  at 
the  back  of  them  there  is  a  wall  with  gates.  Behindthe 
wall  is  a  piece  of  land  which  is  not  built  upon,  and 
which  is  enclosed  by  the  wall,  and  beyond  that  is  a 
street  The  enclosed  piece  of  land  is  leased  in  plots 
by  the  Mersey  Bocks  and  Harboxur  Board  to  different 
timber  merchants,  to  be  used  by  them  as  timber 
yards,  one  of  these  plots  bdng  the  locus  in  quo. 
Water-borne  timber  is  carried  across  the  quay  or 
wharf,  and  then  taken  through  a  gate  into  one 
or  other  of  the  timber  yards,  and  there  stored. 
The  question  is  whether  one  of  these  plots  of 
the  enclosed  piece  of  land  is  a  wharf  or  simply 
a  timber  yard.  The  county  court  judge  said  that 
it  WBS  a  timber  yard  and  not  a  wharf.  In  my 
opinion  it  is  not  a  wharf  within  the  Act.  I  think 
that  the  word  "wharf"  implies  some  connection 
with  water,  and  does  not  indude  a  ysurd  which  is  out 
off  from  a  Qiiay  in  the  way  in  which  this  timber  yard 
is  cut  off.  If  it  did,  then  I  do  not  see  why  it  should 
not  also  include  the  yards  on  the  other  side  of  the 
street.  I  therefore  think  that  the  appeal  must  be 
dismissed. 

BiOBY,  li.  J. — I  cannot  arrive  at  the  same  conclu- 
sion as  my  learned  brethren.  I  think  that  the  word 
"  wharf  "  does  not  necessarily  imply  anything  to  do 
with  water.  It  is  derived  from  an  Anglo-Saxon 
word,  and  there  are  similar  words  in  cognate  lan- 
guages. I  agree  that,  according  to  the  dictionary 
meaning  of  the  word,  it  does  appear  that  *'  wharf  **  is 
not  generally  used  ezoept  in  some  kind  of  connection 
with  water,  and  here  it  is  used  under  the  same  heading 
as  ''dock."  But  it  seems  to  me  that  the  proper 
meaning  ol  the  word  is  a  place  for  the  reception  of 
(;oods,  and  not  specially  f  q^  ^e  unloading  of  ^;oods. 


The  place  where  this  timber  was  stored  is  a  yard  used 
for  the  reception  of  timber,  and  I  think  we  have  here 
all  that  is  required  to  satisfy  the  meaning  of  the 
word  "wharf." 

CoLUNS,  L.  J. — I  think  the  coimty  court  judge  was 
right.  In  my  opinion,  the  only  safe  standard  to 
adopt  in  giving  an  interpretation  to  the  words  used 
in  section  23  of  the  Factory  and  Workshop  Act,  1895, 
is  to  give  to  each  of  them  its  ordinary  popular  meaning. 
Any  attempt  to  refine  on  their  meanings  seems  to  me 
likely  to  be  fraught  with  difficulty.  In  a  recent  case 
we  put  its  popular  meaning  on  the  word  '*  dock " 

i Hennessey  v.  McCahe^  ante,  p,  231),  and  so  here 
'.  think  we  onght  to  put  its  popular  meaning 
on  the  word  *<  wharf.''  In  my  opinion  the  locuain 
quoia  the  present  case  could  not  properly  be  described 
as  a  wharf  at  all.  It  is  contiguous  to  a  wharf  where 
goods  are  continually  in  transit,  but  it  is  itself  a  place 
where  an  individual  timber  merchant  is  entitled  to 
store  timber.  I  do  not  doubt  that  if  it  had  been 
roofed  over  it  would  have  been  a  warehouse,  but  it  is 
not  a  wharf.  I  think  that  in  popular  language  a 
wharf  is  a  place  contiguous  to  water,  over  which 
goods  are  passed  in  the  process  of  loading  or  unload- 
ing. In  t&s  case  there  is  a  large  open  space  which 
is  used  for  that  purpose.  It  seems  to  me  that  before 
a  place  can  properly  be  called  a  wharf  it  must  be 
shown  to  be  a  place  of  such  a  sort  that  goods  on  it 
must  necessarily  be  in  transit;  there  must  be  some 
limit  to  the  time  during  which  goods  are  allowed  to 
remain  there.  If  contiguous  to  the  wharf  there  is  a 
place  set  apart  for  the  private  use  of  some  person 
using  the  wharf,  that  place  is  not  a  wharf.  The  place 
in  question  in  this  case  is  kept  by  a  particular  person, 
who  exercises  exclusive  rights  over  it,  and  it  is  not  a 
wharf  in  the  popular  sense  of  the  term. 

Appeal  dismissed. 

Solicitor  for  the  applicant,  W.  ff.  Quilliam, 

Solicitor  for  the  employers,  J.  E,  Watkins. 


Jan.  11. 


From  Prob.  Div.  &  Adm.  Div. ) 

(A.  L.  Smith,  Bigby,  and     > 

ColUns,  LJJ.)  j 

"The  Cawdob."  (a.) 

Admiralty — Practice — Ship — Action  of  restraint — Bail 
bond  for  safe  return  of  vessel — Forfeiture^-'Discretion 
cf  court, 

A  hail  bond  given  in  an  action  of  restraint  was 
conditioned  for  the  safe  return  of  the  vessel  to  the  port  of 
Liverpool,  On  the  termination  of  the  voyage  the  vessel 
did  not  return  to  Liverpool^  hut  put  into  the  port  of 
Dundee,  outside  the  jurisdiction  of  the  English  Admired^ 
Courtt  from  whence  she  iwm  sent  under  a  charter-party 
on  afresh  voyage. 

On  the  application  of  the  plaintiffs  Barnes,  J.,  made 
an  order  declaring  the  bond  to  he  forfeited. 

Held,  that  the  order  was  right. 

Appeal  from  an  order  made  by  Barnes,  J.,  on  a 
moti^  in  an  action  of  restraint. 

The  plaintiff,  W.  E.  A.  Qrabam,  was  the  owner 
of  eleven  sixty-fourth  shares  in  the  sailing  ship 
CawdoTy  which  in  August,  1898,  was  in  the  port  of 
Newcastle-upon-Tyne  and  was  about  to  be  sent  by 
her  managing  owners  to  the  port  of  Hartlepool  and 
thence  on  a  voyage  to  Calcutta. 

The  indorsement  on  the  writ  in  the  action  was  as 
follows :   "  The  plaintiff,  as  owner  of  eleven  sixty- 

(a.)  Iteportec^  hj  F.  G.  Buoker,  Es^.,  Barrister- 
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fourth  sbares  of  the  sailing  ship  or  vessel  Cawdor,  of 
the  port  of  Liverpool,  being  dissatisfied  with  the 
management  of  the  said  ship  by  his  co-owners,  claims 
that  his  co-owners  shall  give  bail  in  the  sum  of  £2,750, 
the  value  of  his  shares,  for  the  safe  return  of  the  said 
ship  to  the  port  to  which  she  belongs— namely,  to  the 
port  of  Liverpool" 

On  the  1st  of  September,  1898,  tbe  defendants  put 
in  a  bail  bond  in  the  sum  of  £1,718  los.,  that  sum 
being  the  value  of  thephuntiffs  shares  after  appraise- 
ment of  the  vessel  by  the  marshal  of  the  court.  The 
bail  bond  was  executed  by  two  sureties,  and  was  to  the 
following  effect :  *'  Whereas  an  action  of  restraint  has 
been  commenced  in  the  High  Court  of  Justice  on 
behalf  of  W.  E.  A.  Graham  against  the  owners  of  The 
Cawdor  other  than  himself,  now,  therefore,  we,  the 
undersigned,  hereby  jointly  and  severally  submit 
ourselves  to  the  jurisdiction  of  the  said  court,  and 
consent  that  if  The  Cawdor  shall  not  safely  return  to 
the  port  of  Liverpool,  and  the  owners  of  The  Cawdor, 
other  than  W.  E.  A.  Graham,  shall  not  in  such  case 
pay  to  the  plaintiff  the  sum  of  £1,718  15s.,  execution 
may  issue  forth  against  us  for  a  sum  not  exceeding 
£1,718  158." 

The  Cawdor  proceeded  on  her  intended  voyage,  and 
on  her  return  to  the  United  Kingdom  in  August, 
1899,  she  went  into  the  port  of  Dundee,  outside  the 
jurisdiction  of  the  English  Admiralty  Court,  and, 
while  she  was  there,  she  was  chartered  by  her 
managing  owners  for  a  fresh  voyage  to  New  York, 
there  to  load  for  Melbourne  and  Sydney. 

The  plaintiff  thereupon  applied  to  the  court  that 
the  bond  given  in  the  action  might  be  pronounced  to 
be  forfeited,  and  that  the  amount  of  the  bond  might 
be  paid  into  court  if  The  Cawdor  did  not  within  a 
month  return  to  Liverpool,  or,  alternatively,  that,  on 
delivexT  up  of  the  bond  to  be  cancelled,  the  plaintiff 
might  be  allowed  to  participate  in  the  f  ature  working 
of  the  vessel. 

Barnes,  J.,  ordered  that  the  bail  bond  be  forfeited, 
and  that  the  sum  of  £1,718  15s.  be  paid  into  court 
within  ten  days. 

The  defendants  appealed,  and  it  was  contended  on 
their  behalf  that  the  court  would  not  order  such  a 
bail  bond  to  be  forfeited  except  in  the  event  of  the 
vessel  being  lost. 

Carver,  Q.C,  and.  Asptnall,  Q,C,,  for  the  defendants. 

Laing,  Q,C,,  and  Balloch,  for  the  plaintiff. 

The  following  cases  were  cited :  Lambert  v.  Aeretree, 
1  Ld.  Raym.  223 ;  The  Margaret,  2  Hagg.  Adm.  275  : 
The  Regalia,  51  L.  T.  Bep.  904 ;  The  Vivienne,  36 
W.  B.  110,  12  P.  D.  185. 

A.  L.  Smith,  "LJ. — In  my  opinion  the  bail  bond  is 
a  bond  which  has  been  given  to  the  court  to  be 
enforced  if  the  court  thinks  right.  The  effect  of  the 
b*nd  is  not  that  in  no  case  can  the  sureties  be  called 
upon  to  pay  the  amount  into  court  unless  the  ship  be 
lost.  I  think  the  oonrt  has  jurisdiction  to  consider 
whether  in  the  circumstances  of  tbe  case  the  enforce- 
ment of  the  bond  would  be  right  as  between  the 
parties.  By  the  terms  of  the  £)nd  execution  may 
issue  against  the  sureties  if  the  vessel  shall  not  return 
to  Liverpool.  The  bond  then  is  given  to  the  court 
for  the  safe  return  of  the  vessel  to  Liverpool,  and  it 
is  to  be  enforced  as  and  when  the  judge  th^iks  fit. 
The  vessel  did  not  return  to  Liverpool,  but  to  the 
port  of  Dundee,  which  is  outside  the  jurisdiction  of 
the  English  Admiralty  Court,  and  from  that  port  she 
was  sent  off  on  a  new  voyage  to  New  York.  The 
plaintiff  thereupon  applied  that  the  bond  mi^ht  be 
forfeited,  or  that  he  might  be  allowed  to  participate 
in  the  future  working  of  the  vesseL  The  learned 
judge  made  an  order  in  the  terms  of  the  first  alterna- 


tive. I  think  that  he  had  jniisdiotion  to  make  the 
order,  and  that  the  order  is  right.  I  do  not  think 
that  the  cases  which  have  been  cited  are  any  authority 
to  the  contrary.  The  argument  in  support  of  the 
appeal  comes  to  this,  that  the  majority-owners  ought 
to  be  allowed  to  send  the  vessel  on  voyages  all  over 
the  world  until  they  think  fit  to  bring  her  back,  and 
in  the  meantime — ^that  is,  perhaps,  for  years— to 
prevent  the  plaintiff  from  partioipatiDg  in  the  working 
of  the  vessel.  I  cannot  tmnk  that  that  is  right.  The 
appeal  must  be  dismissed. 

BiGBY  and  Collins,  L.JJ.,  concurred. 

Appeal  diamissed. 

Solicitor  for  the  plaintiff,  Charles  E.  Baruey. 

Solicitors  for  the  defendants,  Priichard  &  Sons,  for 
Hill,  Diehinaon,  ds  Co.,  Liverpool. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  Collins,  and  [  Dec  20. 

Vaughan  Williams,  L.  JJ.)  J 

Attobney-Gbneral  v.  London  County  Council,  (a.) 

Inland  revenue — Income  tax — Deduction  of  tax  from 
interest  or  ajinuiiies — Customs  and  Inland  RtueaMU 
Act,  1888  (51  it  52  Vict.  c.  8),  s.  24,  suh-sectton  3. 

The  London  County  Council,  when  they  paid  the 
dividends  due  on  Metropolitan  Consolidated  Stock, 
deducted  a  sum  therefrom  at  the  rate  of  Sd.  in  the 
pound  in  respect  of  income  tax,  in  accordance  toUh  section 
24,  suh'Sedion  3,  of  the  Customs  and  Inland  Revenue 
Act,  1888.  The  dividends  were  paid  out  of  the  Con- 
solidated Loans  Fund.  The  Consolidated  Loans  Fund 
was  made  up  (inter  alia)  of  rents  received  by  the  county 
council  from  their  tenants,  interest  received  by  the  county 
council  from  local  authorities  in  respect  of  loans  made  2^ 
the  county  council,  and  money  raised  by  rales.  The 
Consolidated  Loans  Fund  was  applicable,  first,  to  the 
payment  of  the  said  dividends,  and  then  to  the  redempium 
of  Consolidated  Stock  and  the  payment  of  various  debts 
and  liabilities.  The  county  councU  claimed  to  be  emiiUed 
to  retain,  a«  against  the  Crown,  the  amount  deducted  as 
income  tax  in  respect  of  so  much  of  the  dividends  as  they 
stated  to  have  been  paid  out  of  rents  from  tenante  and 
interest  from  local  authorities. 

Held,  first,  that  the  county  council  were  not  entOied  to 
retain  any  income  tax  in  respect  of  so  much  of  the 
dividends  as  they  stated  to  have  been  paid  out  of  rents ; 
secondly,  that  they  were  entitled  to  rAain  the  tax  on  m* 
much  only  of  the  dividends  as  was  equal  to  that  raieatUe 
proportion  of  the  interest  received  from  local  authorities 
which  wcis  applicable  to  the  payment  of  the  dividends. 

Appeal  from  a  judgment  of  a  Divisional  Court  (Day 
and  Lawrance,  JJ.)  on  the  hearing  of  an  informatian 
by  the  Attorney-General  against  the  London  Ck>n]i^ 
CJoundl  dlsiming  an  order  for  the  payment  of  o^^ain 
sums  in  respect  of  income  tax  under  Schedule  D : 
[1899]  2  Q.  B.  226. 

The  question  was  to  what  extent  the  XiOfiidon 
County  Council  were  entitled  to  retain  the  anms 
deducted  by  them  as  income  tax,  when  they  paid 
dividends  to  the  holders  of  Metropolitan  Stock. 

By  the  Metropolitan  Board  of  Works  (Loaoa)  Act* 
1869,  s.  4,  it  was  enacted  that  the  board  might  oreals 
oapitalstodk  to  be  called  the  Metropolitan  Conaolidmted 
Stock. 

By  section  5  the  sums  required  for  the  zedempticM 
of  the  Consolidated  Stook  and  the  dividends  the 


(a.)  Beported  Iqt  F.  G.  Buokee,  Esq.,  Bairister- 
Ikt-Law. 
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were  to  be  charged  indifferently  on  the  whole  of  the 
land,  rents,  and  property  belonging  to  the  board,  and 
on  all  moneys  wnioh  could  be  raised  by  rate. 

Section  22  provided  for  the  creation  of  a  metro- 
politan consolidated  rate. 

Section  26  provided  for  the  establishment  of  a 
Metropolitan  Consolidated  Loans  Fund. 

Section  27  provided  that  the  board  should  carry  to 
the  Consolidated  Loans  Fund  the  moneys  following : 
(1)  All  moneys,  whether  in  the  nature  of  capital  or 
otherwise,  arising  from  the  sale,  lease,  or  other  dis- 
position of  lands,  rents,  and  property  belonging  to 
the  board;  (4)  such  greater  or  less  annual  sum  as  the 
Treasury  might  from  time  to  time  approve  as  beiog 
in  their  opinion  necessary  in  order  to  pay  the  dividends 
on  and  to  redeem  all  the  Consolidated  Stoc^  in  sixty 
years  from  the  date  of  the  creation  thereof. 

By  section  28  the  board  was  to  apply  the  con- 
solidated Loans  Fund  according  to  such  regulation  as 
might  be  approved  by  the  Treasury. 

The  defendant  council  succeeded  the  said  board  on 
the  let  of  April,  1889. 

Section  15  of  the  London  Council  (Money)  Act, 
1889,  repealed  section  28  of  the  Act  of  1869,  and  pro- 
vided for  the  Consolidated  Loans  Fund  being  applied 
in  payment  of  the  dividends  on  Consolidated  Stock  and 
then  in  purchasing  and  redeeming  Consolidated  Stock 
and  in  payment  of  certain  other  uabilities. 

By  various  Acts  of  Parliament  the  Metropoitan 
Beard  and  the  defendant  ooundl  were  empowered  to 
lend  to  divers  local  authorities  sums  of  money,  and  by 
the  said  Acts  it  was  directed  that  the  interest  paid 
and  principal  repaid  by  the  local  authorities  in  respect 
of  such  loans  should  be  carried  to  the  Consolidated 
Loans  Fund. 

The  total  sum  paid  by  the  defendant  council  byway 
of  dividends  and  interest  on  loans  made  to  the  said 
board  and  the  defendant  council  during  the  year  the 
Ist  of  April,  1897,  to  the  31st  of  March,  1898,  was 
£1,142,884  6s.  9d.,  the  income  tax  on  which  at  8d.  in 
the  pound  amounted  to  £38,096  2s.  lOd. 

Tne  defendant  council,  in  paying  the  said  dividenda, 
deducted  and  retained  the  income  tax  payable  thereon 
under  Schedule  D. 

The  defendants  had  paid  certain  sums  to  her 
Majesty,  but  had  left  a  balance  of  £19,963  9s.  3d. 
unpaid. 

Doiiog  the  half-year  the  1st  of  April,  1898,  to  the 
30  th  of  September,  1898,  the  defendant  council  pstid 
by  way  of  dividends  and  interest  on  loans  made  to  the 
said  board  and  the  defendant  council  £587,058  38.  8d., 
the  income  tax  on  which  under  Schedule  D  at  8d.  in 
the  pound  amounted  to  £19,568  lOs.  Id. 

The  defendants  had  paid  to  her  Majesty  certain 
sums,  leaving  a  balance  of  £11,035  3s.  8d.  unpaid. 

In  the  information  the  Attorney- General  charged 
that  all  the  sums  deducted  as  aforesaid  were  payable 
to  and  should  be  accounted  for  to  her  Majesty  by  the 
defendant  council. 

In  argument,  however,  he  gave  up  the  claim  in 
respect  of  a  rateable  proportion  of  so  much  money  as 
was  repayment  to  thb  county  council  of  the  interest 
on  loans  made  to  local  authorities  who  had  deducted 
inoome  tax  under  Schedule  D  before  paying  the  county 
council. 

By   section  11   of  the  information  the  Attorney- 
General  alleged,  by  way  of  alternative,  as  follows : 
That  the   Consolidated  Loans  Fund  has  only  one 
oonatituent  portion  which  is  chargeable  to  the  income 
'        tax  under  Schedule  D  of  the  Income  Tax  Acts — viz., 
the   said  interest  paid  to  the  defendant  council  by 
local  authorities  on  the  loans  made  to  them,  and  no 
^        other  constituent  so  chargeable,  and  that  such  Con- 
solidated Loans  Fund  is  by  law  applicable,  in  the 
^       flxflt  place,  to  tbo  payment  of  dividends  on  Con- 


solidated Stock  and  loans  to  the  defendant  council, 
and  then  in  purchasing  and  redeeming  Consolidated 
Stock  and  the  payment  of  the  other  matters 
enumerated  ia  section  15  of  the  said  Act  of  1889; 
that  a  rateable  proportion  only,  and  no  more,  of  the 
said  interest  payable  by  the  said  local  authorities  is 
applicable  and  applied  to  the  payment  of  dividends 
on  the  said  Consolidated  Stock  and  loans  to  the 
defendant  council;  and  that,  therefore,  no  part  of 
the  dividends  paid  by  the  defendant  council,  except- 
ing only  an  amount  thereof  equal  to  the  said  rateable 
proportion  of  the  said  interest,  is  x>Ayable  out  of 
profits  or  gains  brought  into  charge  to  the  income 
tax  under  Schedide  D,  and  that  the  defendant 
council  ought  to  deduct  and  to  account  to  her 
Majesty  for  the  whole  of  the  income  tax  on  the  said 
dividends,  excepting  only  the  tax  on  the  amount 
equal  to  the  said  rateable  proportion  of  the  said 
interest. 

The  defendants,  in  answer  to  interrogatories, 
stated  that  they  had  paid  the  sums  mentioned  in  the 
information  by  way  of  dividends  on  Consolidated 
Stock  partly  out  of  rents  and  profits  of  land  charged 
with  income  tax  under  Schedule  A,  partly  out  of 
interest  on  loans  to  local  authorities,  and  other 
interest  or  annual  payments  charged  with  income  tax 
under  Schedule  D,  and  partly  out  of  sums  raised  by 
rate. 

They  contended  that,  in  so  far  as  the  said  dividends 
were  paid  out  of  rents  and  profits  of  land,  or  out  of 
interest  or  other  x>Ayments  already  charged  with 
income  tax  either  by  way  of  deduction  as  and  when 
they  were  received  or  otherwise,  the  said  council  were 
entitied  to  deduct  and  retain  income  tax  on  dividends 
paid  out  of  such  rents  and  profits,  interest,  and  pay- 
ments iJready  charged.  They  claimed  to  be  entitied 
to  do  this  by  virtue  of  the  Income  Tax  Acts,  1842  and 
1853,  and  the  Customs  and  Inland  Revenue  Act, 
1888.  By  section  24,  sub-section  3,  of  the  Customs 
and  Inland  Revenue  Act,  1888,  it  is  enacted  as 
follows :  •*  Upon  payment  of  any  interest  of  money 
or  annuities  charged  with  income  tax  under  Schedule 
D,  and  not  payable,  or  not  wholly  payable,  out  of 
profits  or  gains  brought  into  charge  to  such  tax,  the 
person  by  or  through  whom  such  interest  or  annuities 
shall  be  paid  shall  deduct  thereout  the  rate  of  income 
tax  in  force  at  the  time  of  such  payment,  and  shall 
forthwith  render  an  account  to  the  Commissioners  of 
Inland  Revenue  of  the  amount  so  deducted,  or  of  the 
amount  deducted  out  of  so  much  of  the  interest  or 
annuities  as  is  not  paid  out  of  profits  or  gains  brought 
into  charge,  as  the  case  may  be ;  and  such  amount 
shall  be  a  debt  from  such  person  to  her  Majesty,  and 
recoverable  as  such  accordingly;  and  the  provision 
contained  in  section  8  of  13  &  14  Vict  c.  97,  now  in 
force  in  relation  to  money  in  the  hands  of  any  person 
for  legacy  duty,  shall  apply  to  money  deducted  by  any 
person  in  respect  of  income  tax." 

The  Divisional  Court  gave  judgment  for  the  Crown, 
holding  that,  so  far  as  the  sum  paid  by  the  county 
councii  for  interest  consisted  of  rents  received  by  them, 
they  were  not  entitled  to  retain  any  of  the  deducted 
income  tax,  and  that,  so  far  as  it  consisted  of  interest 
paid  to  them  by  other  authorities,  they  were  bound 
to  account  to  the  Crown  for  the  deducted  income  tax 
in  accordance  with  section  11  of  the  information. 

The  defendants  appealed. 

Sir  Edtoard  Clarke,  Q.C,  Bosanquet,  Q.C,  and 
Byde,  for  the  appellants. 

Sir  2.  E.  Webster,  A.G,,  and  DanckwerU,  for  the 
Crown. 

Cur.  adu.  vulL 

Dep.  2Q.— A.  L.  Smith,  L.J.,  read  the  following 
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judgment :  Two  qaestions  arue  in  this  oase — the  one 
as  to  the  trae  oonstraction  of  section  24  (3)  of  the 
Customs  and  Inland  Bevenue  Act,  1888;  and  the 
other,  what,  upon  the  .facts  proved  when  applied  to 
this  section,  is  the  account  to  be  rendered  by  the 
London  County  Council  to  the  Cirown.  The  London 
County  Coun<al  has  a  stock,  which  is  called  Con- 
solidated Stock,  upon  whidi  they  pay  dividends  to 
the  stockholders  amounting  in  round  figures  to  the 
sum  of  1,000,000  of  money  per  annum.  By  section 
24  (3)  of  the  Act  of  1888,  it  is  provided  that,  before 
the  London  County  Coimdl  pays  this  annusi  dividend 
to  their  stockholders,  the  coimdl  shall  deduct  the 
income  tax  payable  thereon  under  Schedule  D— i.e., 
shall  deduct  one  million  of  eightpences  and  unless 
excused  (about  which  hereafter)  the  coimdl  is  bound 
to  render  an  account  to  the  Crown  of  these  eight- 
pences, which  it  has  thus  deducted,  and  for  this 
amount  the  council  is  made  debtor  to  the  Crown. 
For  the  payment  of  these  dividends  and  for  the  pay- 
ment of  the  other  expenditure  of  the  London  County 
Council  thecoundl  has  a  fund,  called  the  Consolidated 
Loans  Fund,  which  is  supplemented  by  the  many 
receipts  of  moneys  which  f lOl  in  to  Uie  London  County 
Coundl.  These  receipts  consist,  amongst  others,  of 
rents,  of  interest  upon  loans,  of  profits  mt^e  by  borrow- 
ing and  lending  money,  of  pronts  made  by  purchasing 
and  selling  property,  and  of  money  raisea  by  the  levy 
of  rates.  These  receipts  are  placed  together  in  one 
fund,  which  forms  the  Consolidated  Loans  Fond. 
The  rents  which  are  received  by  the  London  County 
Coundl,  and  which  are  paid  into  this  fund,  amount 
in  roimd  figures  to  the  sum  of  £100,000  per  annum. 
The  interest  upon  loans  which  are  reodved  by  the 
London  County  Coundl,  and  which  are  paid  into 
this  fund,  amounts  in  round  figures  to  the  sum  of 
£600,000  per  annum,  and  the  total  recdpts  paid  into 
this  fund,  induding  the  two  sums  above  mentioned, 
amount  to  the  sum  of  about  £2,600,000  per  annum. 
The  first  question  is  whether  the  rents  of  £100,0€0 
per  annum  thus  reodved  by  the  London  Coonly 
Coundl,  and  which  have  had  the  income  tax  under 
Schedule  A  of  the  Income  Tax  Act  deducted  by  the 
tenants  before  these  rents  were  paid  to  the  county 
council,  fall  within  the  provisions  of  section  24  of  the 
Act  of  1888 ;  and  this  depends  on  the  true  construc- 
tion of  that  section.  By  section  23  of  the  Act  of 
1888,  under  the  heading  ** Income  Tax,"  it  is  enacted 
that  *<  There  shall  be  collected  and  paid  ...  in 
respect  of  all  property,  profits,  and  gains,  the 
amounts  therdn  prescribed  chargeable  under 
Schedules  A,  B,  C,  D,  or  E."  Section  24,  so  far  as  it 
is  material,  is  as  follows :  "  Upon  payment  of  any 
interest  of  money  charged  wi&  income  tax  under 
Schedule  D" — i.e.,  upon  payment  of  the  i^wTitii^l 
dividends  of  £1,000,000  per  annum  accruing  due  upon 
the  Consolidated  Stock  to  the  stockholders— '<  the 
person "—t.e.,  the  London  County  Council — "by 
whom  sach  interest  shall  be  paid,  shall  deduct  there- 
out the  rate  of  income  tax  in  force  at  the  time  of  such 
payment" — i.e.,  income  tax  payable  under  Schedule 
IX--"  and  shall  forthwith  render  an  account  thereof  to 
the  Crown,  and  for  the  amount  so  deducted  the 
person  rendering  the  account  shall  be  a  debtor  to  the 
CSrown."  What  is  the  meaning  of  this  P  It  seems  to 
me  plain  that  where  a  person  pays  interest  or  a 
dividend  which  is  liable  to  income  tax  under  Schedule 
D,  that  income  tax — i.e.,  tiie  income  tax  under 
Schedule  B—is  to  be  deducted  by  the  person  paying 
that  interest  or  dividend,  coupled  wiCh  the  obligation 
of  rendering  an  account  to  the  Crown  of  the  amount 
so  deducted,  and  for  which  amount  the  person 
deduotifig  that  tax  becomes  a  debtor  to  the  Qrown. 
li  there  were  no  exception  in  this  action,  whidi  there 
is,  the  London  Cpunty  Coundl  in  my  judgment  would 


have  to  render  an  account  to  the  Crown  of  the  million 
dffhtpences  which  it  had  deducted  before  it  paid  the 
million  of  dividend  to  its  stockholders,  which  deduc- 
tion would  be  the  income  tax  payable  under  Schedule 
D  and  has  nothmg  whatever  to  do  with  income  tax 
under  Schedule  A.  But  there  is  an  exception,  and 
what  is  it  ?  It  is  that  the  person  to  account  to  the 
Crown  is  not  to  deduct  the  inoome  tax  payable  under 
Sdiednle  D,  and  therefore  is  excused  fix>m  rendering 
an  accoimt  as  to  this  to  the  Crown,  if  the  dividend 
paid  to  the  stockholders  is  ^aid  out  of  "profits  and 
guns  "  already  "  charged  to  such  tax."  What  tax  ? 
Why,  charged  to  the  income  tax  under  Schedoie  O. 
This  is  my  reading  of  this  section  24,  and  in  my 
opinion  this  section,  as  I  have  said,  has  nothing 
whatever  to  do  with  income  tax  payable  under 
Sdiedule  A  of  the  Income  Tax  Acts,  whereas  the 
county  coundl  argues  that  it  has.  It  is  said  by  the 
London  County  Coundl  that  the  meaning  of  section 
24  is  that  the  Crown  in  no  case  is  to  get  inoome  tax 
twice  over,  and  that  it  would  do  so  if  inoome  tax 
upon  the  £100,000  of  rents  is  not  deducted  from  the 
account  renderod  to  the  Crown ;  for,  say  the  county 
coundl,  the  tenants,  before  they  pay  their  renta  to 
the  coundl,  have  already  deducted  the  income  tax 
under  Schedule  A,  and  paid  it  to  the  Crown;  and, 
unless  the  London  County  Council  is  allowed  to 
deduct  this  income  tax  from  the  account  to  be 
rendered,  the  Crown  will  get  income  tax  twioe  over. 
As  regards  income  tax  under  Schedule  A  this 
apparently  would  be  so,  but  where  is  it  enacted  in 
section  24  that  it  is  not  to  be  so  P  As  regards  income 
tax  payable  under  Schedule  D  it  is  so  enacted;  bat  I 
am  dear  that  this  section  does  not  embrace  income 
tax  payable  under  Sdiedule  A.  It  is  said  that  we 
should  read  section  24  in  such  a  way  as  to  make  it 
apply  to  income  tax  under  Schedule  A ;  bat  this  I 
cannot  do,  for  the  two  taxes— i.e.,  the  tax  onder 
Sdiedule  A  and  the  tax  under  Schedule  D— are 
entirdy  distinct,  excepting  that  they  are  both  taxes 
m>on  inoome,  as  are  tbe  taxes  under  the  Schedoles  B, 
C,  and  E.  The  tax  under  Schedule  A  is  a  tax  upon 
the  gross  annual  value  of  property.  The  tax  onoer 
Sch^ule  D  is  a  tax  upon  "gains  and  profita," 
an  entirely  different  tax  fix>m  the  tax  under  oohedale 
A.  Whetiier  the  Legislature  should  have  enaefced 
otherwise  is  not  for  me  to  say.  It  suffices  to  say  tiuft 
it  has  not  done  so.  ^e  first  point,  therefore,  takan 
by  the  London  County  Counoil — viz.,  that  in  the 
account  it  is  to  render  to  the  Crown  it  may  dadocfc  tks 
tax  paid  under  Schedule  A  on  the  £100.000  of  resits 
— in  my  opinion  fails,  and  I  pass  on  to  the  neacL 
question.  I  have  already  stated  of  what  the  Cooaoli- 
dated  Loans  Fund  is  composed.  It  is  obvioos  tlMt, 
though  there  is  one  component  part  upon  wlack 
inoome  tax  under  Schedule  D  has  been,  dedneted 
before  it  was  reodved  into  the  fund,  to  wit,  ihm  tax 
under  Sdiedule  D  upon  the  £500,000  of  infattl 
reodved  by  the  oouncu  upon  loans  inade  by  it,  osi  tiis 
others  no  sudi  deductions  have  been  made;  lor 
instance,  upon  the  rents,  the  profits  made  by  bojing 
and  selling  property,  and  upon  the  rates  levied  by  tbs 
coundl.  If  the  London  County  Counoil  is  to  nf|is 
rendering  an  account  to  the  Crown  of  the  millioBi  of 
eightpences  which  it  has  deducted  from  the 
holders,  it  is  for  it  to  prove  that  the  million  of  i 
paid  to  tiie  stockholders  has  been  paid  oat  of 
which  has  already  paid  inoome  tax  under  Sdiedule  Dl 
Do  they  prove  this  P  In  my  opinion  they  do  not;  for 
it  is  impossible  to  say  out  of  what  mosMjs  vUeh 
constitnte  the  Consolidated  Loans  Fund  of  £^600,000 
they  do  pay  these  dividends  of  £1,000«000  of  aon^r 
annually  to  their  stockholders,  vriiether  partly  omt  of 
the  million  of  rents  which  have  paid  no  ii^wn^m  tax 
under  Sche4Qle  D  at  partly  out  of  profits  mada  hy 
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borrowing  and  lending  money,  or  partly  out  of  profits 

mftde  by  pxircliasing  and  Belling  property,  or  partly 

out  of  the  rates,  none  of  which  have  paid  inoome  tsk 

under  Schedule  D.    If  it  is  to  be  presumed  that  no  part 

of  the  money  received  from  rates  and  paid  into  the 

loans  fund,  together  with  the  other  receipts,  was  used  to 

pay  the  one  million  of  dividends,  as  Williams,  L.J., 

thinks  should  be   presumed,  though  it  is  a  mere 

pieiamption  and  in  my  opinion  not  proved,  what 

then  ?    The  only  effect  will  be  that  the  loans  fund, 

applicable  to  the  payment  of  the  dividends,  will  stand, 

not  at  £2,600,000,  but  at  that  sum  less  the  amount 

received  from  rates,  which  will  alter  somewhat  the 

rateable  proportion  mentioned  in  paragraph  11  of  the 

information.    But  this  is  not  the  real  point  in  the 

cue,  for  what  was  really  contended  for  by  the  learned 

oounsel  for  the  London  Coimty  Council  was  that  the 

interest  of  £500,000  paid   to    the  London  County 

Council  was  not  tiie  only  sum  in  the  loans  fund  which 

had  already  paid  income  tax  under  Schedule  D,  but 

that  the  £100,000  of  rent  had  also  paid  this  tax,  so 

that  it  came  within  section  24  of  the  Act  of  1888. 

This  J  have  held  not  to  be  so.    In  my  opinion  upon 

the  facts  proved  paragraph  1 1  of  the  information  nas 

been  established  by  the  Crown.    As  the  £500,000  of 

interest  received  by  the  council    will  not  pay  the 

million  of  dividends  to  the  stockholders,  it  is  obvious 

to  me  that  the  dividends,  in  part  at  any  rate,  have 

been  paid  out  of  moneys  which  had  not  theretofore 

paid  inoome  tax  imder  Schedule  D.    I  have  not  to 

decide  whether,  if  the  Crown  pushed  this  case  to  its 

extreme  limit,  the  London  County  Council  would 

have  to  render  an  aocoimt  of  the  whole  of  the  million 

eightpences  it  has  deducted  from  its  stockholders ; 

for  the  Crown  does  not  insist  upon  this,  and  asks  only 

for  an  account  less  such  a  rateable  proportion  as  the 

£500,000  of  interest  received  bears  to  the  whole  fund. 

In  my  judgment  the  London  County  Council  cannot 

ask  for  more,  and  it  is  wrong  as  to  this  as  also  upon 

the  construction  of  section  24  (3)  of  the  Act  of  1888. 

I  think,  therefore,  that  this  appeal  should  be  dismissed 

with  costs. 

Collins,  L.J.,  concurred. 

Vaughan  Williams,  L.J.,  read  the  following 
judgment :  I  agree  with  the  view  taken  by  the  other 
members  of  the  court  as  to  the  construction  of  this 
very  difficult  section  24  (3)  of  51  &  52  Vict.  c.  8,  and 
I  think  that  '*  such  tax  "  means  income  tax  under 
Schedule  D,  and  not  income  tax  generally,  and  that 
that  portion  of  the  income  tax  which  is  a  charge  on 
rents  under  Schedule  A  is  not  included  in  the  words 
*'  paid  out  of  profits  or  gains,"  but  is  rather  in  the 
nature  of  a  property  tax,  but  the  meaning  of  the 
section  is  by  no  means  clear. 

As  to  the  question,  what  portion  of  the  deduotion 
made  by  the  county  council  for  income  tax  from 
dividends  paid  by  the  oouncU  on  stock  issued  by 
them  in  respect  of  moneys  borrowed  by  them 
the  county  council  are  entitled  to  retain  without 
acoounting  to  the  Crown,  by  reason  of  such  dividends 
being  paia  out  of  profits  or  gains  broughtinto  charge 
under  Schedule  D,  my  view  is  that  the  fact  that  the 
principal  and  interest  on  the  stock  is  secured  by  a 
charge  on  the  entire  Consolidated  Loans  Fund  does 
not  prevent  the  county  council  in  the  application  of 
that  fund  paying  the  dividends  out  of  auy  specific 
portion  of  the  fund  out  of  which  it  lawfully  may  be 
paid.  Aasame  that  the  fimd  is  derived  from  four 
souroea — aaj,  (a)  interest  on  moneys  lent  by  the 
county  cotincii,  {h)  rents  payable  to  the  county 
oouncfly  (c)  prices  of  lands  sold  by  the  coimty  councu, 
(<f)  moneys  coming  from  the  county  rate — why  should 
the  fact  that  the  principal  and  interest  on  the  stock 
issued  bjr  tbe  poimoil  is  charge^  o^  a  fund  i^ade  up 


as  above  prevent  the  coimcil  in  the  application  of  the 
fund  paying  the  dividscds  out  of  constituent  item  (a), 
in  8o  far  as  that  item  is  sufficient  for  the  purpose  ? 

It  is  said  that  the  stockholders  to  enforce  their 
charge  could  get  a  receiver  appointed  for  the  whole 
fund.  I  do  not  see  that  this  makes  any  difference, 
provided  the'  fund  yielded  sufficient  to  pay  all  the 
charges  in  due  course.  It  seems  to  me,  therefore, 
that  it  is  open  to  us  to  consider  whether  there  is  any 
proof  that  the  dividends  were  in  fact  paid  out  of 
rents  or  profits  already  brought  into  charge— that  is 
to  say,  in  the  example  taken,  out  of  constituent  item 
(a).  Now  in  my  judgment  if  there  is  any  law, 
regulations,  or  fact  which  makes  it  the  duty  of  the 
county  council  in  the  application  of  the  fund  to  pay 
the  dividends  out  of  a  specific  constituent  item  going 
to  make  up  that  fund,  the  county  council  are  bound 
so  to  apply  the  fund,  unless  so  to  do  would  be  incon- 
sistent with  the  paramount  charge  of  the  stock- 
holders, and  in  the  absence  of  evidence^  to  the 
contrary  all  payments  made  by  the  council  would 
be  presumed  to  have  been  made  in  accordance  with 
the  duty  arising  on  the  law,  regulation,  or  fact,  as 
the  case  maybe.  This  in  my  judgment  would  be 
sufficient  proof  of  payment  out  of  the  particular 
constituent  item. 

Now,  let  us  see  whether  we  find  any  law,  regula- 
tion, or  fact  governing  the  application  of  the  Con- 
solidated Loans  Fund  and  making  it  the  dut^  of  the 
council  to  pay  dividends  out  of  constituent  item  (a) 
as  far  ss  it  will  go.  In  the  first  place  we  find  that 
the  borrowing  of  money  by  the  county  council  is 
controlled  and  governed  by  the  Metropolitan  Board 
of  Works  Loans  Act,  1869,  and  that  by  section  5  of 
that  Act  sto<^  created  for  the  purposes  of  the  Act 
shall  be  charged  indifferently  on  the  whole  of  the 
lands,  rents,  and  property  belonging  to  the  board, 
and  that  all  moneys  required  for  the  payment  of 
dividends  on  such  stock  and  for  the  redemption  of 
such  stock— that  is  to  say,  the  deficiency  after  taking 
into  accoimt  the  lands,  rents,  property,  moneys  and 
fund — shall  be  raised  out  of  the  Improvement  Fund 
and  Consolidated  Rate.  The  Act  goes  on  to  say  how 
the  rate  shall  be  raised,  and  says  that  every  precept 
shall  specify,  first,  the  proportion  of  the  amouut 
named  in  the  precept  required  for  the  purpose  of 
paying  {inter  alia)  the  dividends  on  and  the  sums 
requirod  for  the  redemption  of  Consolidated  Stock 
under  this  Act.  An  instance  of  how  this  is  done  in 
practice  appears  at  the  end  of  Lord  Welby's  letter 
asking  for  the  sanction  of  the  Treasury  for  the 
amounts  proposed  to  be  raised  by  rate  in  1897.  I  am 
clearly  of  opinion  tibat  we  here  &id  a  duty  binding  on 
the  county  council  not  to  apply  in  the  payment  of 
dividends  that  amount  which  is  named  in  the  precept 
as  being  required  for  redemption  or  the  amounts 
therein  mentioned  as  being  required  for  specified 
capital  payments. 

Then  we  come  to  section  15  of  the  Act  of  1889, 
which  says  that  the  Consolidated  Loans  Fund  shall  be 
first  applied  in  the  payment  of  dividends  and  in  the 
redemption  of  stock,  and  then  in  the  payment  of 
certain  specified  debts  charged  on  the  fund. 

There  is  nothing  in  this  to  make  either  the  dividends 
or  any  of  the  specified  payments  payable  out  of  one 
constituent  item  more  than  another ;  but  the  regula- 
tions in  force  in  1897 — under  section  15  of  the  Act  of 
1889—**  with  respect  to  the  application"  of  the  Con- 
solidated Loans  Fund  provide  that  the  account  to  be 
kept  by  the  council  of  the  ConsoHdated  Loans  Fund 
shall  be  divided  into  two  parts,  an  inoome  account  and 
a  capital  account.  [His  lordship  read  the  regulations.] 
It  is  plsin  from  these  regulations  that  the  dividends 
must  he  paid  out  of  the  receipts  of  the  income  account 
— tbat  is  to  njf  out  of  interest  received  by  the  oo^i^gil 
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on  loans  and  rents  and  other  annual  inoome.  Besides 
the  diyidends  there  is  payable  out  of  these  receipts 
interest  and  rents  and  other  payments  properly 
chargeable  to  inoome;  but  these  are  a  very  small 
matter.  Bedemption  and  other  capital  payments  are 
to  be  paid  out  of  the  capital  accovmt — that  is  to  say, 
moneys  received  by  the  council  (except  income) 
applicable  to  the  payment  or  redemption  of  debt, 
including  moneys  received  by  realization  of  temporary 
investments  of  capital. 

Now,  applying  these  rules  of  payment,  it  seems  to 
me  that,  although  paragraph  II  is  generally  right  in 
principle,  it  is  wrong  in  so  far  as  it  treats  the  whole 
Consolidated  Loans  Fand  as  the  factor  to  which  the 
amount  of  the  interest  payable  by  the  local  authorities 
mast  bear  a  rateable  proportion.  The  sum  to  which 
the  interest  payable  by  the  local  authorities  must  bear 
a  rateable  proportion  is  so  much  of  the  Consolidated 
Fund  as  is  properly  carried  to  the  receipts  of  the 
income  accoimt.  This  may  or  may  not  be  an  im- 
portant matter  when  the  figures  are  examined ;  but 
it  is  important  as  showing  that  the  Attorney- General 
was  right  in  law  in  abandoning  paragraph  9  of  the 
information,  which  charged  that  none  of  the  said 
dividends  are  by  law  payable  out  of  profits  or  gains 
brought  into  charge  to  the  income  tax  under 
Schedule  D.  The  sngjgestion  made  in  argument  that 
the  Crown  in  abandoning  paragraph  9  abandoned  the 
strict  rights  of  the  Crown  seems  to  me,  I  am  happy  to 
say,  quite  unnecessary  aod  untenable ;  for  I  do  not 
think  that  anyone  would  have  had  the  right  to  make 
such  a  concession  in  favour  of  the  county  council  or 
any  other  subject. 

Appeal  dismisud. 

Solicitor  for  the  appellants,  Blaxland. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Eevenue 


Witi  i&om  of  Jfu^tice. 


Div.  \ 
b.J.  j 


Nov.  2,  3. 


Chan.  Div, 
North 

Consolidated  Exploration  and  Finance  Co.  v. 

MUSGRAVB.  (a.) 

Ooniract  —  Indemnifying  a  bail  —  Illegality —- Shares 
trandf erred  to  bail-^Innocent  tram/error. 

It  is  just  as  much  contrary  to  public  policy  for  a  third 
party  to  indemnify  a  bail  as  it  is  for  the  prisoner  himself 
to  do  so, 

Wilson  V.  Strogoell,  7  Q.  B.  D.  548,  30  W.  B.  Dig. 
30,  and  Herman  v.  Jeuohner,  33  W.  B.  606,  15  Q,  B,  D. 
561,  considered. 

Action. 

The  defendant  had  gone  bail  for  one  Jordan,  who 
was  charged  with  fraud  in  connection  with  the  pro- 
motion of  a  company  of  T.  E.  Brinsmead  &  Sons.  In 
the  first  instance  the  defendant  had  also  undertaken 
to  go  bail  for  one  Ainsworth,  who  was  charged  in 
connection  with  the  same  matter,  and  in  consideration 
of  doing  so  and  in  order  to  be  indemnified  against  any 
claim  which  might  arise  the  defendant  had  agreed 
with  Ainsworth  that  there  should  be  transferred  into 
the  defendant's  name  1,500  shares  in  the  London 
Woollen  Go.,  the  defendant  undertaking  to  re-transfer 
the  shares  if  no  claim  was  made  on  him.  These 
shares  were  the  property  of  the  plaintiff  company,  and 

(a.)  Reported  by  B.  Sillem,  Esq.,  Barrister-at- 
Law. 


they  had  been  transferred  into  the  defendant's  name 
imder  an  arrangement  come  to  between  Ainsworth 
and  the  plaintiff  company,  by  which  the  plaintiff 
company  should  be  indemnified  against  loss  in  con- 
nection with  the  proceedings  pending  with  reference 
to  the  promotion  of  T.  E.  Brinsmead  &  Sons.  The 
consideration  for  the  transfer  of  the  shares  to  the 
defendant  was  stated  to  be  five  shillings.  Subse- 
quently the  defendant  became  bail  for  Jordan  alone, 
bat  oliierwise  the  arrangement  held  good.  Jordan 
absconded,  and  the  bail  was  estreated,  the  defendant 
being  called  upon  to  pay  £1.500. 

The  plaintiff  company  claimed  in  this  action  that 
the  defendant  was  trastee  for  the  company  of  the 
1,500  shares,  and  that  the  shares  should  be  trans- 
ferred to  the  company,  on  the  ground  that  to 
indemnify  a  bail  was  illegal  and  contrary  to  public 
policy. 

Haldane,  Q»C,,  and  Kent/on  Parker y  for  the  plaintiff 
company. — ^The  object  of  becoming  bail  is  defeated  if 
the  bail  receives  an  indemnity,  as  he  is  then  no  longer 
interested  in  the  prodaction  of  the  prisoner  at  the 
proper  time.  It  is  indifferent  to  the  bail  whether  the 
prisoner  appears  or  not,  for  if  he  does  not  appear  the 
bail  suffers  no  detriment  and  the  bail  has  no  induce- 
ment to  see  that  the  prisoner  does  not  abscond.  The 
cases  show  that  a  prisoner  himself  cannot  indenmify 
his  baU  {Wilson  v.  Strugndl,  7  Q.  B.  D.  548,  30  W.  B. 
Dig.  50;  Herman  v.  Jeuchner,  33  W.  B.  606,  15 
Q.  B.  D.  561),  and  the  rule  is  based  on  considerations 
of  public  poucy,  and  it  makes  no  difference  therefore 
if  a  third  party  indenmifies  the  bail. 

Macnaghten,  Q,  C,  and  Cassell, — The  case  of  a  third 
party  indemnifying  is  different  to  that  of  a  prisoner 
himself  giving  security  to  the  bail ;  in  the  former  case 
the  x>crson  giving  security  is  just  as  much  interested 
as  the  bail  in  seeing  that  the  prisoner  surrenders  in 
due  course,  and  therefore  considerations  of  public 
policy  do  not  arise  in  that  case  as  they  do  where  the 
prisoner  hands  the  security  to  the  bail,  and  nobody  if 
interested  any  more  to  see  that  the  prisoner  surrend^: 
Jones  V.  Orchard,  3  W.  B.  554,  16  C.  B. 
614.  Moreover,  in  Oripps  v.  Hartnoll,  11  W.  B. 
953,  4  B.  &  S.  414,  the  precise  point  that  an 
indemnity  by  a  third  party  is  Hlegal  might  have  been 
taken,  but  it  was  not.  The  text-books  limit  the  mle 
carefully  to  the  case  of  the  prisoner  indenmifying  the 
bail :  see  Pollock  on  Contracts,  p.  316  of  6th  ed. ; 
Leake  on  Contracts,  p.  626  of  3rd  ed. 

Stewart  Smith,  for  London  Woollen  Co. 

Kenyon  Parker  in  reply. 

KoBTH,  J.,  after  stating  the  facts,  said:  In  my 
opinion  this  was  an  illegal  bargain.  It  is  said  that 
the  cases  of  Wilson  v.  Strugnell  and  Herman  v. 
Jeuchner  establish  that  the  rule  is  that  the  prisoner 
alone  is  debarred  from  giving  the  bail  security,  bat  I 
think  that  the  rale  is  wider  than  that.  It  is  trae 
that  there  is  no  authority  to  be  found  as  to  the  case 
of  a  third  person  giving  security,  and  that  the  text- 
books cited  deal  with  the  case  of  a  prisoner  giving 
the  security,  but  they  merely  state  the  effect  of  the 
two  cases  of  Wilson  v.  Strttgnell  and  Herman  v. 
Jeuchner.  As  was  said  by  the  Master  of  the  Bolls  in 
the  later  case, ''  When  the  object  of  either  the  promise 
or  the  consideration  is  to  promote  the  committal  of 
an  illegal  act,  the  contract  itself  is  illegal  and  cannot 
be  enforced." 

Now,  what  are  the  duties  of  a  bail  ?  In  Peteft- 
dorff  on  Bail,  quoted  in  Cripps  v.  HartiioU,  it  is  stated 
that ''  It  is  essential  to  the  security  of  the  bail  that 
the  principal  should  be  compelled  to  appear  at  the 
time  and  plaoe  specified  in  the  reoognizanoe.     lb 
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fioable  the  bail  to  effectuate  thii  purpose,  they  are 
invested  with  the  same  uxurestricted  authority  over 
the  person  of  the  defeudant  as  we  have  seen  is  oon- 
fened  upon  them  in  civil  cases.  Indeed,  in  criminal 
proceedings  the  power  possessed  by  the  bail  in  obliging 
the  accused  to  fulfil  the  terms  of  the  recognizance 
should  be  even  more  unlimited,  as  by  not  renderiog 
him  they  not  only  forfeit  to  the  pubUo  the  penalties 
imposed  by  law,  but  perhaps  create,  in  crimes  of  a 
flagrant  nature,  an  impossibility  of  the  ends  of  justice 
being  acoompUshed.  Hence  they  may  seize  his 
person  at  any  time  (as  on  a  Sunday)  or  at  any  place 
to  carry  him  to  a  justice  to  find  new  sureties,  or  be 
committed  in  their  discharge,  and  in  surrendering  the 
principal  they  may  command  the  co-operation  of  the 
sheriff  and  any  of  his  officers,"  Therefore  it  is  seen 
that  the  person  goinff  bail  has  to  exercise  zeal  so 
that  he  may  prevent  the  accused  from  disappearing  in 
the  interval  Anything  which  interferes  with  that 
duty  is  illegal.  Why  should  it  make  any  difference 
that  the  indemnity  is  given  by  a  third  party  and  not 
by  the  prisoner  ?  I  can  see  none.  In  either  case  the 
public  lose  the  security  of  the  zeal  which  the  bail  is 
supposed  to  exercise.  But  then  it  is  said  that  the  third 
party  is  as  a  matter  of  fact  as  much  interested  in  the 
prisoner  surrendering  as  the  bail,  but  the  third  party 
cannot  do  any  of  the  things  which  the  bail  is  entitled 
to  do  to  prevent  the  evasion  of  the  prisoner.  That 
makes  the  giving  of  security  by  a  third  party  to  a 
hail  illegal  and  contrary  to  public  policy. 

The  learned  judge  made  an  order  for  re-transfer, 
holding  on  the  facts  that  the  plaintiff  company  were 
not  participators  in  the  illegality. 

SoHcitors,  Ralph  Raphael;  ABhurst  Mania,  Criap, 
A  Co. ;  Nash,  Field,  A  Co. 


Chan.  Div.  {  -n.  v  »t   ,  o 

Stirling,  J. }  Feb.  7,  13. 

In  re  Thomas. 
Eyaxs  V,  Qbeffiths.  (a.) 

Sdicitar — CosU— Taxation — SdU  hy  auction  in  lots- 
One  title  —  Different  purchasers — **  Transaction** — 
Scale  charge — Solicitors*  Remuneration  Act,  1881  (44 
lb  45  Vict,  c.  ^^)^Construction  of  General  Order, 
rr.  1,  7,  8. 

Where  real  estate  is  ordered  to  he  sold  and  is  sold  hy 
auction  in  separate  lots  to  different  purchasers  fw  prices 
under  £100,  with  one  title  common  to  all  the  lots,  the 
tolicilor  engaged  to  carry  out  the  sale  is,  under  rule  8  of 
Schedule  /.  {Part  L)  of  the  General  Order  under  the 
Soliciiars*  Remuneration  Act,  1881,  entitled  to  the 
remuneration  of  a  minimum  fee  of  £3  for  deducing  title 
and  perusing  and  completing  the  conveyance  in  respect  of 
each  sale  of  a  lot,  each  such  sale  heing  a  •*  transaction  " 
toithin  the  meaning  of  the  rule. 

This  was  a  summons  to  vary  the  certificate  of  the 
taxing-master. 

By  an  order  made  in  the  action  on  the  12th  of 
November,  1898,  liberty  was  given  to  the  plaintiffs, 
who  were  trustees  of  the  testator's  will,  to  sell  out  of 
court  the  residuary  real  estate  of  the  testator  in  the 
cause.  Accordingly  the  plainti£b  put  up  the  real 
estate  for  sale  by  auction  on  the  24th  of  January, 
1899,  in  eleven  lots.  Lots  1  to  6  were  sold  to  a 
purchaser,  P.  W.,  for  £1,685  158.,  the  remaining  lots 
were  sold  as  follows:  Lot  7  to  T.  W.  for  £28,  lot  8  to 
J.  L.  (1)  for  £27,  lot  9  to  W.  G.  for  £32,  lots  10  and 

(a.)  Beported  by  Wabwick  H.  Dbapeb,  Esq., 
Baxrister-at-*Law. 


11  to  J.  L.  (2)  for  £24.  The  property  was  freehold, 
and  was  held  under  one  title.  A  separate  abstract 
was  delivered  to  each  of  the  five  purchasers.  The 
solicitor  of  the  plaintiffs  delivered  his  bill  for  deduciog 
title  to  this  property  and  perusing  and  completing  the 
conveyances  on  the  basis  that  the  scale  of  cbtirges 
established  by  Schedule  I.,  Part  I.,  to  the  General 
Order  under  the  Solicitors'  Bemuueration  Act  and 
the  roles  annexed  thereto  were  applicable.  Role  8 
runs  as  follows :  '*  Where  the  prescribed  remuneration 
would,  but  for  this  provision,  amount  to  less  than  £5, 
the  prescribed  remuneration  shall  be  £5,  except  on 
transactions  under  £100,  in  which  cases  the  remunera- 
tion of  the  solicitor  for  the  vendor,  purchaser,  mort- 
gagor, or  mortgagee  is  to  be  £3."  In  this  case  the 
bill  delivered  by  the  solicitor  claimed  under  rule  8  a 
minimum  fee  of  £3  in  respect  of  each  of  the  said  last  four 
sales.  The  master,  holding  that  as  the  property  was 
all  held  under  one  title,  the  solicitor  was  not  entitled 
to  do  more  than  treat  the  whole  matter  as  one  trans- 
action, first  allowed  only  30s.  in  respect  of  these  four 
sales,  and  afterwards  reduced  the  allowance  to  los. 

U.  W*  Loehnis,  for  the  plaintiffs. — Bule  8  is  intended 
to  regard  the  sale  of  each  lot  as  a  separate  **  trans- 
action," each  such  transaction  being  the  passing  of 
an  estate  over  to  a  purchaser :  see  dicta  of  Pollock, 
B.,  and  Hawkins,  J.,  in  In  re  Onioard  Building  Society, 
41  W.  E.  107.  [1893]  1  Q.  B.  16.  Cholditch  v.  Jones, 
44  W.  B.  124,  [189(5]  1  Ch.  42;  In  re  Margetts,  44 
W.  E.  462.  [1896]  2  Oh.  263;  In  re  Lacey  &  Son,  32 
W.  B.  233,  25  Ch.  D.  301,  also  referred  to. 

TT.  L.  Richards,  for  a  beneficiary  under  the  will. — 
The  solicitor  was  engaged  to  do  only  one  *' trans- 
action *' — ^viz.,  a  sale  by  auction  ordered  by  the  court 
within  the  meaning  of  the  word  ''  transaction,''  as 
used  in  rules  8  and  12  of  the  Solicitors'  Bemuneration 
Act.  Where  there  is  only  one  title,  though  the  words 
of  the  rules  are  wide,  a  limited  construction  should  be 

Siven  to  them.    Begard  should  be  had  to  the  work 
one  by  the  solicitor :  Welby  v.  Still,  [1895]  1  Ch. 
524,  43  W.  B.  Dig.  176. 

Cur,  adv.  vuU. 

Stiblino,  J.,  after  stating  the  facts,  continued: 
By  his  bill  the  solicitor  claimed  under  the  8th  of  the 
rules  annexed  to  the  schedule  a  minimum  fee  of  £3 
in  respect  of  each  of  the  sales  to  the  four  last-named 
purchasers.  The  taxing-master  held  that  rule  8  did 
not  apply,  and  allow^  by  his  certificate  30s.  in 
respect  of  these  four  sales;  he  afterwards  amended 
his  certificate  and  allowed  only  15s.  Now,  rule  1 
[which  his  lordship  read]  applies  to  all  sales  by 
auction  in  lots,  whether  the  property  is  held  under 
one  title  or  not,  except  only  where  in  the  former  case 
the  same  purchaser  buys  several  lots  and  takes  one 
conveyance  and  only  one  abstract  is  delivered.  The 
exception  applies  to  the  sale  of  lots  10  and  11  to  J.  L. 
(2),  but  no  further.  Consequently  the  commission  is 
chargeable  on  each  lot  sold  to  a  different  purchaser, 
and  the  master  has  so  held.  He  has  apphed  rule  7 
[which  his  lordship  here  read]  in  allowing  15s.  in 
respect  of  each  of  the  four  sales,  but  he  refused  to  apply 
rule  8,  which  is  that  relied  on  by  the  solicitor,  on  the 
ground  that  the  ''transaction"  to  which  the  rule 
refers  was  in  this  oase  the  sale  of  the  whole  property 
referred  to  in  the  order  of  1898.  It  was  contoided 
on  behalf  of  the  solicitor  that  each  of  the  five  sales 
was  a  separate  transaction  within  liie  meaning  of 
rule  8.  The  question  which  I  have  to  decide  is  one 
of  construction  of  the  rules,  and  little  guidance  is  to 
be  gained  from  the  consideration  that  in  a  particular 
case  or  class  of  oases  the  remuneration  provided  may 
seem  to  be  exoesaive :  Chitty,  J.,  in  Jn  re  Fidd^  33 
W.  B.  553,  29  Ch.  J).  608  (at  p.  612),  m^kee  obserYa- 
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tions  which  apply  with  some  f  oroe  to  rule  1  of  the 
Gteneral  Order.  This  rule  applies  to  all  sales  by  auction 
in  lots,  whether  all  the  lots  are  held  under  Uie  same 
title  or  whether  each  lot  is  held  under  a  separate  title. 
The  labour  of  deducing  title  in  the  former  case  may 
often,  perhaps  most  often,  be  less  than  in  the  latter ; 
still,  cases  might  occur  where  the  remuneration  at 
the  minimum  rate  in  respect  of  a  large  number  of  lots 
at  a  price  under  £50  would  be  inadequate.    The  scale 
of  remuneration  presumably  has  been  fixed  sa  as 
roughly  to  strike  a  just  average  in  the  different  cases 
which  may  occur.  Bule  8  speaks  of  '*  transactions  under 
£100."     **  Transaction  "  there  means  the  transaction 
of  some  piece  of  business.    Whose  business  is  it  ?   The 
"  £100  "  spoken  of  is  obviously  not  a  sum  with  which 
the  solicitor  is  concerned,  but  one  which  concerns  the 
person  who  employs  him  ;  the  business,  therefore,  is 
the  business  of  the  client.    Further,  it  must  be  a  piece 
of  business  to  which  the  rule  is  applicable,  and  the 
title  of  this  schedule  shows  that  the  rule  is  applicable 
to  sales,  purchases,  or  mortgages.    For  the  present 
purpose,  therefore,  the  rule  may  be  read  as  if  the 
wora  **  sales  "  were  substituted  for  the  equally  com- 
pendious t€rm  *'  transaction."    This  is  confirmed  by  a 
note  annexed  to  the  schedule  and  by  the  words  of  the 
rule  itself,  which  speaks  of  "prescribed  remunera- 
tion."   What  is  the  prescribed  remuneration  in  the 
present  case  ?    It  is  that  spoken  of  in  rule  1  as  com- 
mission for  deducing  title,  &a,  on  a  sale  by  auction, 
and  is  thereby  made  charseable  on  each  lot  of  the 
property  sold.    If  rule  1  be  read  in  connection  with 
rule  8,  modified  in  the  way  I  have  just  mentioned, 
the  natural  meaning  of  the  sales  referred  to  in  it  is 
sales  of  the  separate  lots.  The  object  of  rule  8  appears 
to  be  to  prevent  injustice  being  done  to  a  solicitor  in 
cases  where  the  sum  in  respect  of  which  his  remunera- 
tion is  payable  is  small ;  and  that  is  a  matter  just 
as  necessary  to  be  provided  for  in  cases  wbere  rule  1 
applies  as  where  it  does  not.    If,  as  the  framer  of  the 
rules  must  have  considered,  it  was  right  that  solicitors 
should  be  remunerated  for  deducing  title  and  perusing 
and  completing  conveyance  on  a  sale  by  auction  in 
lots  by  giving  them  commission  chargeable  on  each 
lot  separately,  it  seems  reasonable  that  they  should 
be  protected  against  insufficient  remuneration  in  cases 
where  the  price  for  each  lot  might  be  small.    I  there- 
fore come  to  the  conclusion  that  on  Uie  construction 
of  the  rule  the  contention  of  the  solicitor  is  well 
founded.    Ko  one  of  the  cases  cited  to  me  seems 
directly  in  point,  but  they  seem  to  support  tJie  view 
which  I  have  taken.    The  summons  must  be  allowed. 

Solicitors,  Oreig,  AfeikJe,  <fe  Brigga,  for  Evan$  & 
ThoTnas,  Llandyssul ;  Fielder  &  Fielder,  for  W,  Hughes 
Jones,  Aberystwyth. 


Jan.  23. 


Chan.  Div.  ) 
Byrne,  J.  j 

In  re  GoSLiNG. 
€k)SLiNG  V.  Smith,  (a.) 

Char iig'-Will— Gift  limited  to  old  and  worn-out  clerks 
of  firm — Amalgamation  of  firms. 

A  gift  to  form  a  fund  for  the  purpose  of  pension- 
ing off  the  •*  old  and  worn-out  clerks*'  of  a  firm  is  a 
good  charitable  bequest,  and  the  court  will  direct  a 
scheme  for  its  administration. 

Summons.    . 

This  was  a  summons  to  determine  whether  a  gift 
in  the  second  codicil  to  the  will  of  Bennett  (Gosling, 

(a.)  Beported  b^  J.  Abthxtb  Pbiob,  Esq.,  Barrister- 
atrLaw. 


deceased,  of  certain  Consolidated  3  per  Cent.  Annuities 
standing  in  the  names  of  the  testator  and  his  brothor, 
B.  Gk>Bling,  in  order  to  form  a  fund  to  be  called  the 
*'  superannuation  fund  "  for  the  purpose  of  pensioning 
off  the  old  and  worn-out  clerks  of  the  firm  of 
Gk>slinffs  &  Sharpe,  was  a  good  charitable  gift ;  and 
seconduy,  whether  if  such  gift  were  a  good  charitable 
gift,  a  scheme  ought  to  be  settled  for  the  administra- 
tion of  the  fund,  or  whether  such  fund  ought  to  be 
applied  cy-pres  for  charitable  purposes. 

The  facts  of  the  case  were  as  foUow : 

By  a  second  codicil  dated  the  18th  of  October, 
1849,  to  his  will,  which  will  was  executed  the  8th  of 
March,  1844,  Bennett  Gosling,  of  the  City  of  London, 
gave  and  bequeathed  the  sum  of  £1,890  6s.  4d.  in 
Consolidated  3  per  Cent.  Annuities,  standing  at  that 
time  in  his  own  and  in  his  brother  Bobert  Gosling's 
joint  names,  and  representing  the  produce  of  varioos 
sums  of  money  invested  by  himself  at  different  times 
in  the  joint  names  of  his  said  brother  and  himself ; 
and  testator  directed  that  his  executors  should  cause 
the  same  to  be  invested  in  trustees'  names  to  he 
fixed  upon  by  the  partners  in  the  firm  of  Goslings  & 
Sharpe  at  the  time  of  his  death,  and  that  the  same 
should  be  invested  in  such  trustees'  names  in  some  of 
the  Parliamentary  stocks  or  funds  of  Great  Britain,  ia 
order  to  form  a  fund  to  be  called  the  *'  superannuation 
fund  "  for  the  purpose  of  pensioning  off  the  old  and 
worn-out  clerks  of  the  firm  of  Goslings  &  Sharpe,  and 
the  testator  trusted  that  the  partners  of  the  said  firm 
would,  in  consideration  of  such  bequest,  set  apart  a 
further  sum  in  order  that  a  beginning  might  be  made 
for  forming  such  a  fund.  The  testator  died  on  the 
12th  of  May,  1855,  and  the  said  will  was  duly  proved 
on  the  23rd  of  June,  1855.  At  the  date  of  the  hearing 
of  t^e  summons  the  fund  had  been  increased  by 
additional  ^fts  and  accumulations  of  dividends  to 
£5,567  India  3  per  Cent.  Stock  and  a  sum  of  cash. 
Ldi  March,  1896,  the  firm  of  €k)slings  &  Sharpe  was 
amalgamated  with  the  firm  of  Barclay  &  Co.  There 
was  at  the  time  surviving  one  clerk  who  had  been  a 
servant  of  the  firm  in  the  lifetime  of  Bennett  Gosling. 
In  consequence  of  the  amalgamation,  difficulties  had 
arisen  as  to  the  proper  distribution  of  the  fund,  which 
led  to  the  present  proceedings. 

Walters,  for  the  trustees. 

Howard  Wright,  for  the  residuary  legatee. — ^This  is 
not  a  good  charitable  gift.  There  is  no  public 
element  in  the  gift ;  and  there  is  nothing  in  it  wfaidi 
necessarily  involves  the  relief  of  suffering:  In  rt 
Clark's  Trusts,  24  W.  E.  233,  1  Ch.  D.  497  ;  Came  v. 
Long,  8  W.  B.  570,  2  De  G.  F.  &  J.  275  ;  In  re  Buck, 
45  W.  E.  106,  [1896]  2  Ch.  727  ;  Cunnack^.  Edwards, 
45  W.  E.  99,  [1896]  2  Ch.  679 ;  Commissioners  for 
Special  Purposes  of  Income  Tax  v.  Pemsel,  [1891]  1 
A.  C.  531,  40  W.  E.  Dig.  217. 

Bowden,  Q.C.,  and  MacSwinney,  for  the  clerks  in 
the  firm  at  the  date  of  amalgamation. — The  gift  is 
not  diaritable,  as  it  is  in  no  way  of  a  public  character, 
nor  for  the  benefit  of  the  pubfic  :  In  re  Foveaux,  43 
W.  B.  661,  [1895]  2  Ch.  501;  Attorneif-Oeneral  y. 
Haberdashers  Co,,  1  My.  &  K.  420. 

Methold  and  Hall  Hall,  for  the  partners  in  the 
firm  interested  at  the  date  of  death  and  other 
parties. 

Mulligan,  Q.C,  and  Frank  Bussell,  for  the  derk  in 
the  firm  at  the  date  of  the  testator's  death. — ^At  the 
date  of  the  testator's  death  there  were  certain  partnen 
in  the  firm,  and  the  partnership  lasted  for  their  lives 
and  for  the  lives  of  the  survivor.  There  could  be  ao 
perpetuity  here.  The  object  was  a  gift  to  the  dethi 
of  tnis  partnership  i  Cunnqck  y.  Edwards. 
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Ivgle  Joyce,  for  the  Attorney-General. — It  is  not 
necessary  to  constitute  a  oluirity  that  it  should 
be  a  gilt  for  the  public  at  large.  This  is 
either  a  charity,  or  it  is  a  gift  bad  for  perpetuity 
or  as  too  vaguely  expressed.  [He  referred  to 
the  preamble  to  the  statute  43  Eliz.  c.  4;  Moriee 
V.  Bishop  of  Durham,  9  Ves.  399,  10  tb.  522.] 
As  to  the  class  of  x>®noQS  for  whom  gift  was 
intended,  the  expression  pensioning  off  shows  that 
it  can  have  no  reference  to  rich  clerks.  The  persons 
dispensing  the  gift  must  have  regard  to  the  drcum- 
stanoes  of  the  recipient :  In  re  Wall,  Pomeroy  v.  Will' 
loay,  37  W.  B.  779,  42  Gb.  D.  510.  It  is  a  class  of  the 
public  whom  it  is  intended  to  relieve.  If  this  fund  was 
administered  as  a  charity  preference  would  be  given 
to  any  deserving  old  clerk :  Attorney' Oaieral  v.  Ditke 
of  Northumberland,  28  W.  R.  586 ;  7  Ch.  D.  745 ;  In  re 
Slevin,  39  W.  B.  538,  [1891]  2Ch.  236. 

Bovjden,  Q.C,  in  reply. — ^To  establish  a  charity  it 
must  be  shown  that  there  is  poverty  and  there  must 
be  a  geographical  area  which  it  affects :  Browne  v. 
King,  17  L.  B.  Ir.  448.  IMulligan,  ©.C,  referred  to 
In  re  Tunno,  (1886)  W.  N.,  154.] 

Ingle  Joyce,  in  reply  on  new  cases. — ^There  is  no  need 
for  a  geographical  area  in  a  charity. 

He  referred  to -Farrer  v.  St.  Catherine's  College,  21 
W.  R.  643,  L.B.  16  Bq.  19;  Spiller  y.  Maude,  32 
Ch.  D.  158n. 

BYE29E,  J.  —  Amongst  other  objects  enumerated 
in  the  preamble  to  the  statute  of    Elizabeth,    are 
the   ''aged"    and    ''impotent."    Poor   persons    are 
especially   mentioned  there,  and  also  the  supporta- 
tion,  aid,  and  help  of  youog  tradesmen  and  handi- 
craftsmen  and    persons   decayed.      There   is   some 
autbority   for  saying    that   a  gift  to  the  aged   of 
a  parish  generally  without  expressing  that  they  are 
also  the  poor  is  not  good :  eee  AUomey-General  v. 
Haberdashers  Co.    But  in  Attorney- General  v.  Comber, 
2  Sim.   &  St.  93.  it  was  held  that  a  gift  to  widows 
and  orphans  of  a  parish  was  a  good  charitable  gift. 
In  Thompson  v.   Corbey,  8  W.  B.  267  ;  27  Beav.  649, 
Xiord  Bomilly  followed  the  case  of  Attorney -Qentral  v. 
Comber,  and  also  expressed  a  clear  opinion  that  in  the 
case  of  the  gift  of  the  interest  of  £600  to  be  divided 
between  twenty  aged  widows  and  spinsters  of  the 
parish  of  Peterborough,  the  word  aged  would  have 
been  sufficient  to  create  a  good  charitable  bequest. 
[His  lordship  referred  to  Fowtll  v.    The    Attorney - 
General,  3  Mer.   48,  and  the  judgment  of  Kay,  J., 
in    la    re    Wall,   and    continued :]      The  aged    are, 
as     I     have    said,    expressly    mentioned     in    the 
statute,  as   also  are  the  impotent.     I  thiuk  "worn 
out"    and   "aged"    clerks    come    also    within  ttie 
description  "impotent."    I  think,  moreover,  having 
regard  to  the  phrase  "pensioning  off"  and  to  thu 
frame  of  the  gift,  that  poor  clerks  of  the  firm  and 
those  unable  to  properly  provide  for  themselves  and 
their  families  are  intended  to  be  benefited.    It  was 
said  in  argument  that  the  gift  being  in  favour  of 
clerks  in  a  firm  of  which  the  testator  was  a  member 
points  rather   to    motives  of    benevolence   than  to 
inotivee  of  charity.     I  do  not  think  that  this  view  can 
be  maintained  and  I  may  point  out  that  even  if  the 
benefits  were  to  be  confined   to  clerks  in  the  sub- 
sisting partnership  immediately  before  the  testator's 
death,  that  partnership  would  not  by  the  terms  of  it 
oome  to  an  end  until  the  death  of  another  of  the  two 
partners  with  the  testator. 

I  think  it  is  clear  that  the  benefits  of  the  gift  were 
intended  to  extend  to  persons  who  might  not  become 
clerks  until  after  the  death  of  the  testator,  and  who 
might  be  absolutely  unknown  to  him. 

One  other  point  was  taken  and  strongly  argued.  I 


It  was  said  that  inasmuch  as  there  is  no  local  area, 
such  as  a  parish  or  a  county  referred  to,  as  limiting 
the  section  of  the  public  to  be  benefited,  there  is  no 
public  purpose  such  as  is  required  to  constitute  a 
charity.  No  authority  bearing  out  this  proposition 
was  cited ;  but  a  passage  in  the  judgment  of  the  late 
Ghitty,  L. J.,  in  In  re  Foveaux  was  relied  upon :  see 
[1895]  2  Ch.,  at  p.  504.  But  the  Lord  Justice  does  not 
say  that  the  benefit  of  the  public  purpose,  if  limited, 
must  be  limited  in  point  of  local  area.  It  says  it  may 
be  so  limited.  The  case  of  Browne  v.  King  does  not 
justify  the  case  proposition  sought  to  be  established 
by  it,  and  I  think  that  there  are  many  cases,  including 
Attorney-General  v.  The  Duke  of  Northumberland  which 
are  utterly  inconsistent  with  it. 

The  fact  that  the  section  of  the  public  is  limited^  to 
persons  bom  or  residing  in  a  partioidar  parish,  district, 
or  county,  or  belonging  to  or  connected  with  any 
special  sect,  denomination,  guild,  institution,  firm, 
name,  or  family,  does  not  of  itself  render  that  which 
would  be  otherwise  charitable  void  for  lack  of  a 
sufficient  or  satisfactory  description  or  take  it  out  of 
the  category  of  charitable  gifts.  I  therefore  hold  it 
to  be  a  good  charitable  gift. 

After  some  further  discussion  his  lordship  directed 
a  scheme.  The  trustees  were  directed  to  oring  in  a 
scheme,  and  leave  was  given  to  the  clerks  to  apply. 

Solicitors,  Walters,  Deverdl,  &  Co, ;  Fresh  fields ;  Hare 
&  Co. 


(Jan.  Div.  I  ^^^^  29. 

Byrne,  J.  j 

In  re  BAYBoutD. 
Baybould  v.  Turner,  (a.) 

Administration — Trustee  carrying  on  testator's  business 
— Tort  by  trustee — Damages— Indemnity — Claim  to 
indemnity  out  of  estate  by  person  recovering  damages 
against  the  trustee. 

Where  a  trustee  is  entitled  to  indemnity  from  his  tes- 
tator's estate  in  respect  of  damages  for  a  tort  committed 
by  him  in  carrying  on  testator's  business,  the  person 
entitled  to  such  damages  from  the  trustee  may  prove 
for  them  against  the  testator's  estate  direct. 

Summons. 

This  was  a  summons  in  an  action  for  the  adminis- 
tration of  the  estate  of  John  Baybould,  decessed,  for 
the  raising  and  payment  to  the  applicants,  out  of  the 
said  estate  and  in  priority  to  the  creditors  thereof,  the 
sum  of  £1,092  in  respect  of  damage  suffered  by  the 
applicants  by  the  working  of  minerals  by  a  trustee 
of  testator's  will  under  a  colliery  belonging  to 
testator's  estate  and  ordered  to  be  paid  to  them  by  a 
judgment  of  the  Queen's  Bench  Division  dated  tie 
2l8t  of  December,  1898. 

The  facts  of  the  case  were  as  follow  : 

On  the  8th  of  October,  1888,  Boberts  &  Cooper 
purchased  from  Cornelius  Chambers,  John  Fellows, 
and  Thomas  Billing,  executors  and  trustees  of  the 
will  of  John  Baybould,  deceased,  certain  freehold 
ironworks  and  premises  known  as  the  Bromley  Workn, 
situate  at  Bromley  Pensnett,  in  the  county  of  Stafford, 
together  with  the  machinery  and  plant  then  upou 
the  premises,  and  as  the  same  hadf  previously  been 
occupied  and  worked  by  Baybould,  and  together  also 
with  all  the  mines  under  the  premises.  Baybould's 
trustees,  on  the  sale,  retained  a  colliery  known  as 
PecheH's  Colliery,   which  joins  Boberts  &  Cooper's 
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said  Bromley  ironworks.  At  this  time  the  Pechell's 
Colliery  had  not  been  worked  for  some  years. 

In  1892  Cornelias  Chambers,  who  at  that  time  was 
the  sole  sorTiving  trustee  of  Baybonld's  will,  recom- 
menced to  work  Fechell's  Colliery. 

Owing  to  his  works  a  considerable  disturbance  was 
caused  which  caused  considerable  structural  and  other 
damage  at  the  applicants'  ironworks. 

The  applicants  acoordiDgly  brought  an  action  for 
damages  in  the  Queen's  Bench  Division  against  him, 
and  judgment  was  given  for  them  for  such  an  amount 
as  should  be  found  due  by  a  special  referee,  together 
with  the  costs  of  the  action.  The  referee  assessed  the 
damages  at  £1,092. 

Chambers  obtained  leave  from  Byrne,  J.,  to 
defend  this  action  on  the  ground  that  what  he  had 
done  in  working  the  colliery  in  question  was  for  the 
good  of  the  estate.  Evidence  was  filed  to  show  that 
the  damages  for  the  tort  were  not  properly  payable 
out  of  the  testator's  estate. 

Jiomer^  for  the  applicants.— The  applicants  are 
entitled  tq  stand  in  the  shoes  of  the  trustee,  and  to  be 
indemnified  out  of  the  trust  estate.  In  Benett  v. 
IVyndham,  4  De  G.  F.  &  J.  259,  it  was  held  that  a 
trustee  was  entitled  to  an  indemnity  from  the  trust 
estate  for  damage  recovered  against  him  in  an  action 
for  tort.  In  Dowse  v.  Gorton,  40  W.  E.  17.  [1891] 
A.  C.  190,  it  was  held  that  where  executors  had  carried 
on  a  testator's  business  in  accordance  with  the 
provisions  of  his  will  they  were  entitled  to  be 
indemnified  out  of  testator's  assets,  including  the 
assets  which  had  come  into  existence  subsequently  to 
the  testator's  death.  The  principle  of  this  case  should 
be  applied  here  for  the  benefit  of  the  applicants  as 
creditors  of  the  testator*s  estate. 

Stewart  Smith,  for  the  trustee. 

liowden^  Q,C,,  and  Martelli,  for  the  testator's  estate. 
— ^The  doctrine  of  subrogation  has  no  application  to 
tortious  acts.  [They  ref^^rred  to  In  re  Johnson, 
Shearman  v.  Robinson,  29  W.  E.  168.  15  Ch.  D.  648 ; 
Worrall  v.  Harford,  8  Ves.  4.]  If  the  trustee  is  not 
entitled  to  an  indemnity,  his  creditor  cemnot  have  a 
better  position. 

Btrne,  J. — The  first  question  here  is  whether  there 
is  authority  for  sayiog  that  where  damage  is  the 
result  of  the  tort  of  an  executor  or  trustee  he  has 
the  right  to  go  against  the  estate  of  his  testator  for 
an  indemnity.  Kow  BentU  ▼.  Wyndham  shows  that 
if  a  trustee  in  the  ordinary  diligent  management  of 
his  testator's  estate  commits  a  tort,  if  he  has  acted 
with  care  and  diligence,  he  is  entitled  to  be  indem- 
nified. I  cannot  see  why  a  person  who  obtains  judg- 
ment against  the  trustee  in  respect  thereof  cannot  in 
such  a  case  seek  the  indemnity  direct  out  of  the 
estate  of  the  testator.  Here  all  parties  interested  are 
present,  and  assuming  this  to  be  a  case  in  which  tJoLC 
trustee  could  himself  recover  an  indeomity  there  is 
no  reason  why  the  applicant  should  not  recover  here. 
As  to  this  point  I  am  not  satisfied  that  the  injury  was 
occasioned  by  tort  otherwise  than  in  a  proper  manner 
of  working. 

I  therefore  hold  that  the  trustee  is  entitled  to  be 
indemnified  out  of  the  estate  of  the  testator  against 
the  damages  and  costs  ordered  to  be  paid  by  him  to 
the  applicants,  and  that  the  applicants  are  entitled  to 
stand  in  his  place  for  the  purpose  of  obtaining  such 
indemnity. 

Solicitors,  Bobbins,  Billing,  ds  Co,,  for  W,  Waldron, 
Brierly  Hill;  Walker  &  Row;  B.  H,  Bentley,  for  8. 
Ward,  Dudley. 


Prob.  Div.  &  Adm.  Div.  J  June  26 ; 

Divorce.  )  July  3,  14,  1899. 

Dick  v,  Dick,  (a.) 

Divorce-- Previous  suit  for  restitution  of  conjugal  rights 
— Decree  in  restitution  suit — Husband  temporarily 
resident  out  of  the  jurisdiction — Service  of  decree — 
Matrimonial  Causes  Act,  1884  (47  <fe  48  Vict.  c.  68). 

Where  the  respondent  in  a  suit  for  restitution  of 
conjugal  rights  was  domiciled  in  this  country,  but 
temporarily  resident  in  Ireland,  was  served  in  Ireland, 
and  the  court  considered  he  was  in  a  position  to  be  able  to 
comply  with  it,  tfie  court  held  that  the  service  was  good. 

Hearing  of  the  wife's  petition  for  dissolution  of  the 
marriage  on  the  ground  of  the  husband's  adultery 
and  f aUure  to  comply  with  a  decree  for  restitatioii  of 
conjugal  rights.  The  husband  was  domiciled  here, 
and  lived  and  had  cohabited  here  with  his  wife,  in 
London,  except  occasional  visits  to  Ireland.  He  had 
no  occupation.  The  wife  commenced  a  suit  for 
restitution  of  conjugal  rights,  and  service  of  the 
citation  and  petition  was  made  in  London.  On  the 
6  th  of  March,  1899,  a  decree  in  that  suit  was  made 
ordering  the  husband  to  return  to  his  wife  and  render 
her  conjugal  rights  within  fourteen  days  of  servioa. 
A  sealea  copy  of  this  order  was  served  upon  the 
husband  in  Dublin.  He  did  not  comply  with  it,  and 
the  wife  then  commenced  the  present  suit;  and  the 
citation  and  petition  in  the  present  suit,  with  a  copy 
of  the  order  in  the  restitution  suit,  were  served  upon 
the  husband  in  England.  The  husband  entered  no 
appearance,  and  the  suit  was  undefended.  The  above 
facts  and  the  adultery  were  proved. 

June  26  and  July  3. — Pritchard,  for  the  petition, 
referred  to  the  service  in  Ireland  of  the  decree  in  the 
restitution  suit,  and  referred  to  the  following  cases : 
Pearson  v.  Pearson,  33  L.  J.  P.  &  M.  156  ;  Yelverton  v. 
Yelverton,  8  W.  E.  134,  1  Sw.  &  Tr.  574 ;  Firebrace  ▼. 
Firebrace,  26  W.  E.  617,  4  P.  D.  63;  Chichester  v. 
Chichester,  34  W.  E.  65,  10  P.  D.  186 ;  Le  Mesurier  v. 
Le  Mesurier,  [1895]  A.  C.  517,  and  on  the  point  of 
desertion  he  cited  the  Matrimonial  Causes  Act,  1SS4, 
ss.  5,  6. 

Cur,  adv.  vult, 

July  14. — Barnes,  J. — This  was  a  suit  by  the  wife 
for  dissolution  of  the  marriage  on  the  ground  of  the 
husband's  adultery  and  on  the  ground  of  desertion  on 
his  part  in  neglecting  to  com^y  with  an  order  in  a 
suit  for  restitution  of  conjugal  rights.  The  adaltery 
was  proved,  and  also  the  proceedings  in  the  suit  for 
conjugal  rights,  and  also  the  service  of  the  order  made 
in  that  suit  on  the  6th  of  March,  1899,  requiring 
restitution  of  conjugal  rights.  But  the  petitioner « 
coimsel  very  properly  called  my  attention  to 
the  fact  that  the  order  for  restitution  of  ooo- 
jugal  rights  within  fourteen  days  from  service  of 
the  order  was  served  on  the  husband  at  the 
Gresham  Hotel,  DubUn,  Ireland.  He  also  referred 
me  to  cases  on  the  point  whether  service  out  of  the 
jurisdiction  of  such  decree  was  good  service  or  not. 
The  dates — the  restitution  suit  was  commenced  oo 
the  12th  of  November,  1898,  and  the  citation  and 
petition  were  served  on  the  15  th  of  Novembec  at 
Bedford-row,  London.  The  decree  was  made  the  6ch 
of  March,  1899.  The  citation  and  the  petition  in  the 
present  suit  were  filed  on  the  21st  of  April,  1S99, 
more  than  fourteen  days  after  service  of  a  sealed  copy 
of  the  order  in  the  restitution  suit,  which  wfts  oo 
the  14th  of  March.  The  citation  and  petition  in  tlie 
present  action  were  served  on  the  hnsbwd  the  21at  of 

(a.)  Beported  by  J.  Gkrasb  LAlKa,  Esq.,  Bamater- 
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Aptil,  1399,  at  Chester,  and  a  further  oopy  of  the 
oraer    for   restitation  of  conjugal  rights  was  also 
served  then.    These  dates  showed  that  there  might 
be  a  point  as  to  whether  the  service  of  the  order  in 
Dublin  was  good  service.    The  cases  cited,  with  one 
exception,  deal  with  the  question  whether  a  person 
not  domiciled  within  the  jurisdiction  had  been  rightly 
served  out  of  it  in  such  a  suit,  and  do  not  appear  to 
me  to  have  any  bearing  on  this  case,  because  in  this 
case   there    is    no    doubt   that   the   husband   was 
domiciled  here,  and  he  appears  to  have  been  only 
temporarily   resident    in    Ireland     when     he    was 
■erv^.    The  case  which  I  referred  to  as  an  exception 
ia     Pearson    v.    Pearson,     where    it    was    directed 
that    a   decree   for    restitution    of    conjugal  rights 
should   be    served    upon    the   husband,   who    was 
then    in    Shanghai,    on    his    return    to    England. 
But  that  case  does  not  really  a£Eiact  the  question  in 
the  present  case.    The  Matrimonial  Causes  Act,  1884, 
which  completely  altered  the  law  as  to  the  restitution 
of  conjugal  rights,  renders  it  unnecessary  to  consider 
the  position  piuties  were  in  prior  to  that  Act,  nor  is  it 
necessary  to  consider  what  would  be  the  position  of 
parties  if  service  were  made  on  the  husband  when  he 
was  not  in  a  position  to  be  able  to  comply  with  the 
order.     It  was  as  easy  to   comply  with  this  order 
from    Dublin  as  from   Chester.    The  result  of  the 
cases,  and  having  regard  to  the  Act  of  1884  and  the 
husband  being  domiciled  in  this  country,  is,  in  my 
opinion,  that  the  service  in  Ireland  of  the  order  is  a 
good  service.    I  am  of  opinion,  therefore,  that  the 
wife  is  entitled  to  a  decree  nisi  in  this  suit  for  dis- 
solution of    the  marriage,  with  costs    against    the 
co-respondent,    and   an    order   for  custody   of  the 
children. 

Decree  nisi. 

Solicitors,  Winter,  Bothamley,  d-  Co, 


aB.Div.  \  Ti««  IS 

(Darling  and  Channell,  JJ.)  /  ^^'  ^^' 

Garxbtt  {Appellant)  v,  Commibsionebs  OP  Inland 
Revenue  {Bespondents).  (a.) 

Inland  revenue — Stamp  duty — Partnership  dissolution 
— Record  of  transfer  of  property — "  Conveyance  on 
sale** — ** Release  or  rtnunciation** — Stamp  Act,  1891 
(54  cfe  55  Vict.  c.  39),  Schedule  I. 

J»  F,  and  his  brother,  J,  W.,  carried  on  business  in 
partnership.  J.  F.,  in  pursuance  of  tlie  power  for  that 
purpose  contained  in  the  articles  of  partnership,  gave 
•/.  IV*  notice  to  determine  it,  and  J.  W.  gave  «/.  F, 
notice  of  taking  over  his  share  in  the  partnership 
upon  the  terms  prescribed  by  the  articles.  Two 
Oiatrumente  were  executed  to  give  ejfect  to  the  dissolution 
of  the  partnership — the  first  a  conveyance,  whereby  the 
share  and  interest  of  J.  F.  in  the  real  estate  of  the  part- 
nrrship  tvas  released  and  transferred  to  J,  W,  This 
deed  -was  duly  stamped  with  an  ad  valorem  duty.  The 
other  instrument,  of  even  date — after  reciting  that  accounts 
of  the  partnership  had  been  made  up,  and  that  the  amount 
Btantliug  to  the  credit  of  J,  F.  was  £41,752  4s,  Id.,  and 
thtity  hy  the  above-mentioned  deed  of  even  date,  the  real 
eat  flic  had  been  conveyed  to  J,  W.,  and  that  the  chattel 
property/  of  the  partnership  was  then  in  the  exclusive 
^fossesston  of  J,  W.,  and  that  the  said  J.  W,  Jiad  given 
his  promissory  note  bearing  even  date  therewith  for  the 
zbove  said  sum  —  witnessed  that  J.  F,  and  J,  W, 
ieclared   that  the  partnership  between  them  should  be 

(a.)  Reported  by  £.  G.  Stillwell,  Esq.,  Barrister- 
at-Law« 


considered  cu  determined,  and  J,  F,  declared  thai  he 
accepted  the  said  promissory  note  in  full  satisfaction 
of  all  claims  against  J.  W.  in  respect  of  his  share  and 
interest  in  the  said  partnership  and  the  assets  and 
properties  thereof. 

The  commissioners  claimed  that  this  last-mentioned 
instrument  was  chargeable  with  an  ad  valorem  convey^ 
ance  duty. 

Held,  that  the  instrument  was  chargeable  in  accordance 
with  the  cusessment  of  the  commissioners. 

Case  stated  by  the  Commissioners  of  Inland  Revenue 

? pursuant  to  the  13th  section  of  the  Stamp  Act,  1891 
54  &  55  Yict.  c.  39]. 

1.  On  the  4th  day  of  October,  1898,  an  instrument, 
of  which  a  copy  is  annexed  to  and  forms  part  of  this 
case,  was  presented  on  behalf  of  John  William  Garnett 
(hereinafter  referred  to  as  the  appdlant)  to  the  Com- 
missioners of  Inland  Revenue  under  the  provisions  of 
the  12th  section  of  the  Stamp  Act,  1891,  for  the 
opinion  of  the  commissioners  as  to  the  stamp  duty 
with  which  the  instrument  was  chargeable. 

2.  The  instrument  is  dated  the  13  th  day  of 
September,  1898,  and  is  made  between  Joshua 
Francis  Gamett  of  the  one  part  and  the  appellant  of 
the  other  part.  When  presented  to  the  commissioners 
it  was  unstamped, 

3.  The  said  Joshua  Francis  Ghunett  and  the  appellant 
(his  brother)  have  for  some  years  past  carried  on  busi- 
ness in  partnership  as  cloth  manufacturers  under  the 
styleof  '*  Greenwood,  Gamett,  &  Sons  "  at  Valley  Mills, 
Apperly  Bridge,  Yorkshire,  and  at  Greenside  Mills, 
near  to  the  said  Valley  Mills,  having  also  a  warehouse 
in  Kinff-street,  Leeds,  and  by  artides  of  partnership 
dated  tiie  28th  of  February,  1893,  it  was  agreed  (inter 
alia)  as  follows:  Clause  2.  That  the  partnership 
should  be  deemed  to  have  commenced  on  the  1st  of 
October,  1890,  and  should  continue  until  the  expira- 
tion of  six  calendar  months  after  notice  to  determine 
the  same  should  have  been  delivered  in  writing  by  or 
under  the  authority  of  one  partner  to  the  other  of 
them  or  sent  by  post  as  therein  mentioned. 

4.  The  articles  of  partnership  contained  further 
provisions  as  follows : 

(3)  The  net  capital  of  the  firm  on  the  first  day  of 
October,  1890,  shall  be  taken  at  the  sum  of  £ 
(being  a  sum  therein  mentioned),  in  which  the  parties 
hereto  are  interested  in  the  following  sums — ^namely, 
the  said  Joshua  Francis  Gamett  in  the  sam  of  £ 
(being  a  sum  therein  mentioned)  and  the  said  John 
William  Gamett  in  the  sum  of  £  (being  a  sum 

therein  mentioned).  The  capital  of  each  partner 
shall  bear  interest  after  the  rate  of  2^  per  cent.,  and 
such  interest  shall  be  payable  yearly  before  any 
division  of  profits — such  capital  shall  not  be  with- 
drawn without  the  consent  of  both  partners,  nor  except 
as  hereinafter  mentioned  shall  any  further  capital  be 
brought  into  the  firm  by  either  party  witiiout  the 
consent  of  the  other.  The  said  John  William  Gbmett 
has  also  invested  with  the  partnership  the  sum  of 
£  (being  a  sum  therein  mentioned),  and  the 

same  is  therefore  a  debt  due  to  him  from  the  said 
firm,  and  shall  bear  interest  after  the  rate  of  5  per 
cent,  payable  yearly  before  any  division  of  profits  or 
payment  of  interest  to  the  partners  in  respect  of  their 
capital  as  aforesaid.  Such  interest  on  the  said  sum 
of  £  therein  mentioned  as  shall  from  time  to 

time  remain  withdrawn  by  the  said  John  William 
Gamett  shall  be  added  to  his  capital  and  bear  interest 
at  2}  per  centum  per  annum. 

(8  J  Stock  shall  be  taken  yearly  up  to  the  first  day 
of  October,  and  as  soon  as  convement  thereafter  in 
each  year  the  partners  shall  meet  at  the  partnership 
premises  in  Le^ds  for  the  purpose  of  balancing  up  the 
books  and  making  a  general  statement  of  the  assets 
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and  liabilitiea  of  the  finn,  and  the  dear  profit  or  loss 
of  each  year  as  shown  by  such  statement  shall  be 
taken  or  borne  by  the  partners  in  the  following  pro- 
portions— namely  (being  certain  proportions  Uierein 
mentioned).  Eaoh  partner  shall  be  entitled  to  with- 
draw daring  the  present  or  any  future  year  50  per 
cent,  of  the  profits  made  in  the  first  or  any  succeedmg 
year,  provided  always  that  no  profits  shall  be  with- 
drawn imtil  after  the  expiration  of  one  year  from  the 
dose  of  the  partnership  year  during  whioh  they  shall 
have  been  earned.  Subjeot  to  suoh  power  of  with- 
drawal, the  share  of  each  partner  in  the  profit  of  any 
year  beyond  subsist  shall  not  be  withdrawn,  but  shall 
remain  as  capital  in  the  firm  until  the  termination  of 
the  partnership,  and  bear  interest  after  the  rate  of 
2^  per  centum  per  annum,  payable  by  yearly  instal- 
ments. 

(9)  A  book  shall  be  provided  wherein  the  capital 
account  of  the  firm  and  of  each  partner  shall  be  kept, 
and  the  same  shall  be  made  up  yearly  immediately 
after  the  preparation  of  the  statement  referred  to  in 
the  last  Dreceding  clause,  and  the  capital  account  so 
kept  shall  be  si^ed  by  and  be  binding  on  the 
partners,  except  in  the  case  of  any  manifest  error 
discovered  prior  to  the  next  occasion  of  making  up 
such  capital  accounts. 

(10)  In  case  of  any  partner  committing  an  act  of 
bankruptcy,  or  suffering  his  share  in  the  partnership 
estate  and  effects  to  be  attached  or  taken  in  execution 
or  allowing  himsdf  to  be  arrested  for  any  private 
debt  it  shiSl  be  lawful  for  the  oUier  of  them  at  any 
time  within  one  calendar  month  after  the  same  shall 
have  come  to  his  knowledf^e  to  give  his  co -partner 
notice  in  writing  announcing  a  dissolution  of  the 
partnership,  and  such  notice  may  be  given  either  by 
delivering  the  same  to  the  partner  in  default  under 
this  clause,  or  sending  the  same  to  or  for  him  by  post 
in  manner  specified  in  clause  2  hereof,  and  thereupon 
the^  partnership  shall  determine.  And  the  partner 
givingr  such  notice  shall  be  at  liberty  to  insert  a  notice 
of  such  dissolution  in  the  London  OaTsette,  and  otiier- 
wise  advertise  the  same,  and  to  subscribe  as  attorney 
the  name  of  the  defaulting  partner  to  any  public 
notice  of  dissolution  as  well  as  his  own. 

(11)  In  case  of  the  partnership  being  dissolved  by 
reason  of  the  death  of  either  partner,  or  by  notice 
pursuant  to  clause  10  hereof,  the  share  of  such 
deceased  or  outgoing  partner  shall  be  taken  over  by 
the  other  of  them,  and  the  value  of  suoh  share  shall  be 
considered  to  be  the  amount  standing  to  the  credit  of 
such  deceased  or  outgoing  partner  in  the  partnership 
capital  book,  with  interest  thereon  from  the  date  of 
the  last  preceding  balandog.  and  without  any 
addition  for  goodwill  or  any  deduction  for  subsist 
received  up  to  his  ceasing  to  be  a  partner,  and  the  value 
of  such  share  so  ascertained  shall  be  paid  to  the 
representatives  of  the  deceased  partner  or  to  the  out- 
going partner  by  equal  half-yearly  instalments 
extending  over  seven  years »  and  be  secured  by  the 
promiisory  note  of  the  partner  takinfr  over  such  share, 
and  bear  interest  after  the  rate  of  3}  per  centum  per 
annum,  payable  half-yearly  as  aforesaid. 

(12)  And  in  case  the  partnership  shall  determine  by 
notice  given  by  one  partner  to  the  other  of  them  in 
pursuance  of  clause  2  hereof,  the  partner  to  whom 
notice  shall  be  so  given  shall  have  the  option  of 
taking  over  the  share  of  the  partner  giving  such 
notice  on  terms  similar  in  all  respects  to  those 
prescribed  in  the  last  preceding  dause,  but  suoh 
option  shall  not  be  exercisable  unless  notice  be  given 
to  the  partner  seeking  so  to  retire  by  the  other 
partner  of  the  intention  of  the  latter  to  take  over  the 
same  one  calendar  month  at  least  before  the  expira- 
tion of  the  partnership. 

6.  On  the  18th  of  febmary,  1898,  the  said  Joshua 


Frauds  Gamett,  in  pursuance  of  the  power  for  that 
purpose  contained  in  clause  2  of  the  articles  of 
partnership,  gave  to  the  appellant  notice  in  writing 
to  determme  the  partnership,  and  on  the  11th  of 
July,  1898,  the  appellant,  pursuant  to  clause  12  of 
the  said  artides,  gave  notice  to  the  said  Joshua  Francis 
Gamett  to  exercise  the  option  thereby  given  of  taking 
over  his  share  in  the  partaiership  upon  the  terms  pre- 
scribed by  the  said  articles. 

6.  Two  instruments  were  executed  to  give  effect  to 
the  dissolution  of  the  partnership — ^namdy,  the  instru- 
ment in  reference  to  which  this  case  is  stated,  and  an 
instrument  of  conveyance  of  even  date  whereby  the 
share  and  interest  of  the  said  Joshua  Frands  Gwnett 
in  tiie  real  estate  of  the  partnership  was  rdeased  and 
transferred  to  the  appellant. 

7.  The  latter  conveyance  which  was  ezecntsd 
before  the  instrument  in  reference  to  which  this  case 
is  stated,  contained  redtals  showing:  {I)  That  the 
real  estate  of  the  partnership  was  l^ally  vested  in 
the  appdlant  and  the  said  Joshua  firands  Gamett 
as  joint  tenants  in  fee ;  (2)  that  the  appdlant  had 
come  to  a  settlement  with  the  said  Joshua  Frauds 
Gamett  in  respect  of  his  share  and  interest  in  the 
partnership  business  and  the  assets  and  effects  thereof, 
and  it  had  been  agreed  that  he  should  pay  to  the  said 
Joshua  Frands  Gamett  the  sum  of  £41,752  4s.  7d. 
in  full  satisfaction  of  such  share  and  interest ;  and 
(3)  that  for  the  purposes  of  the  Stamp  Acta  the 
sum  of  £8,708  6s.  8d.,  part  of  the  udd  sum  d 
£41,752  48.  7d.,  had  been  apportioned  as  the  estimaied 
value  of  the  share  of  the  said  Joshua  Francis  Ghunett 
in  the  said  real  estate;  and  it  was  thereby  wit- 
nessed that  the  undivided  moiety  and  all  otiier 
the  part,  share,  and  interest  of  the  said  Joahna 
Francis  Gamett  in  the  real  estate  of  the  partnership 
was  granted  and  rdeased  by  him  to  the  appellant 
absolutely.  The  conveyance  is  stamped  with  ad 
valorem  conveyance  duty  on  the  said  som  of 
£8,708  63,  8d.  (which  was  the  amount  fairly  attri- 
butable to  the  share  of  real  estate)  and  with  the 
adjudication  stamp,  and  no  question  arises  on  this 
case  in  reference  thereto. 

84  The  instrument  in  reference  to  which  this 
case  is  stated  contains  redtals  showing  {inter  alia): 
(1)  That  accounts  of  the  partnership  were  made  iq> 
to  the  1st  of  October,  1897,  and  the  amount  standing 
to  the  credit  of  the  said  Joshua  Frands  Gamett  on 
that  day  (being  the  last  preceding  balance)  was 
£41,752  4s.  7d. ;  (2)  that  by  an  indenture  of  even 
date,  being  the  conveyance  mentioned  in  the  Idce- 
going  paragraph,  the  real  estate  had  been  conveyed 
to  the  appellant;  (3)  that  the  chattd  property  ol 
the  partnership  was  then  in  the  exdudve  powaeiwion 
of  the  appdlant;  and  (4)  that  the  appellant  had, 
in  pursuance  of  the  artides  of  partnership  and  of  the 
agreement  thereinbefore  recited,  given  to  the  said 
Joshua  Frands  Gamett  his  promissory  note  bearing 
even  date  therewith  for  the  said  sum  of  £41,732  4s.  Td. 
and  interest ;  and  it  was  thereby  witnessed  that 
the  said  Joshua  Frands  Gamett  and  the  appellant 
dedared  that  the  partnership  between  them  should  he 
conddered  as  determined,  and  stand  dissolved  as  tram 
the  Ist  of  October,  1897,  and  the  said  Joshua  Francb 
Gamett  thereby  adcnowledged  and  dedared  that  the 
ddivery  of  the  said  promissory  note  for  £41,7d2  4a.  Td. 
and  interest  was  accepted  by  him  as  in  full  wtisfaction 
of  all  claims  and  demands  against  the  appdlant  or 
otherwise  in  respect  of  the  share  and  intesest  of  the 
said  Jodiua  Frands  Gamett  in  the  busineas  of  the 
partnership  and  the  assets  and  properties  theteo^  \ 
the  said  Joshua  Frands  Ghumett  (inter  alia)  corenaB 
that  he  would  not  during  the  remainder  of  his  liis 
carry  on  under  the  style  or  firm  of  Qieenwood, 
Ghumett,  &  Sons  the  business  of  a  doth  1 
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or  doth  merohaot,  oor  persoDally  or  by  letter,  or  by 
meuis  of  agents  or  travelleni,  solicit  the  custom  of 
those  who  are  or  have  been  the  customers  of  the  said 
firm  of  Greenwood,  Gamett,  &  Sons. 

9.  The  oommiBsioners  were  of  opinion  that  the  last- 
mentioned  instrument  was  either  a  conveyance  on  sale 
intlun  the  meaning  of  that  expression  in  section  54 
of  the  Stamp  Act,  1891,  or  was  a  release  or 
remmoiation  npon  a  sale  of  property  or  of  a  right  or 
interest  in  property,  and  was  in  either  case  chargeable 
with  ad  valorem  conveyance  duty,  and  they  refer  to 
the  first  schedule  to  the  said  Act  under  the  heads 
"  Conveyance  or  Transfer  on  Sale  "  and  "  Release  or 
Renunciation  of  any  Property  or  of  any  Right  or 
Interest  in  any  Property/' 

10.  The  comnuBsioners  accordingly  assessed  the 
duty  at  £165  5s.,  beins  ad  valorem  conveyance  duty 
at  the  rate  of  5s.  for  every  £50  of  the  sum  of 
£33,043  178.  lid.,  being  the  balance  of  the  sum  of 
£41,752  48.  7d.,  the  amount  payable  to  the  said 
Joshua  Francis  Garnett  by  the  appellant  for  ti^e 
share  and  interest  of  the  said  Joshua  Francis  Gbmett 
m  the  partnership  and  the  assets  and  effects  thereof 
after  dednction  of  the  sum  of  £8,708  Os.  8d.  appor- 
tioned to  the  share  and  interest  in  the  real  estate 
conveyed,  npon  which  stamp  duty  had  been  paid  as 
stated  in  paragraph  6  hereof. 

11.  The  appellant  being  dissatisfied  with  the 
assessment  has,  in  pursuance  of  the  13rh  section  of 
the  Stamp  Act,  1891,  required  the  commissioners  to 
state  and  sign  a  case  setting  forth  the  questions  on 
which  their  opinion  was  required  and  the  assessment 
made  by  them,  and  the  commissioners  do  hereby  state 
and  sign  this.case  accordingly. 

12.  The  questions  for  the  opinion  of  the  court  are: 
(1)  Whether  the  instrument  is  chargeable  with  the 
duty  of  £165  5s.  in  accordance  with  the  assessment 
of  the  oommissioners.  (2)  If  not,  with  what  duty  the 
instrument  is  chargeable. 

VaugJuin  Hawkins,  for  the  appellant.  —The  Grown 
claims  that  the  second  deed  is  also  liable  to  pay  an 
ad  valorem  duty  on  all  the  assets  of  the  partnership 
other  than  the  land.    This  deed  is  not  chargeable 
with  snoh  duty.    It  is  not)  and  does  not  purport  to 
be,  a  conveyance,  release,  or  renunciation  ox  any  pro- 
perty or  estate  or  interest  in  property  upon  the  sale 
thereof.     Section  54  of  the  Stamp  Act,  1891,  defines 
the  meaning  of  "  conveyance  on  sale."    This  section 
is  taken  from  section  70  of  the  Stamp  Act,  1870.    A 
conveyance  within  section  54  must  be  an  instrument 
whidi  purports  to  c<mvey  or  by  which  some  interest, 
legal  or  equitable,  is  actually  transferred.     In  the  case 
of  Commissioners  oflnkuid  Revenus  v.  Angus,  38W.  R.  3, 
23  Q.  B.  D.  679,  it  was  held  that  an  agreement  to  sell  a 
business  and  tiie  goodwill  thereof,  on  certain  con- 
ditionf  precedent  being  fulfilled,  is  not  chargeable 
as  a  "  conveyance  or  transfer  on  sale  **  under  section 
70  of  the  Act  of  1870.      Lord  Halsbury,   C.,  at  p. 
588,  says  :  "  In  order  that  section  70  may  apply  the 
property  must  beaotually  transferred  b^  the  instrument 
itseU,  not  xnorely  by  virtue  of  an  eqmtable  doctrine." 
Further,  at  the  time  this  deed  was  executed  no  lend 
or  equitable  interest  in  the  assets  remained  in  we 
vendor,  except  the  legal  joint  ownership,  of  which 
the  vendor  was  a  bare  trustee  for  the  purchaser,  and 
wbiiih  legal  right  was  not  meant  to  be  transferred. 
Before  the  execntion  of  the  deed  all  the  equitable 
and  beneficial  interests  had  already  passed  from  the 
vendor  to  the  purchaser.    Immediately  the  purchase- 
money  is  paid  interest  in  the  property  passes,  even 
though  no  deed  is  executed :  Bose  v.  Watson,  12  W.  R. 
586,  10  H.  Lu  Gas.  672;  Wall  v.  Bright,  1  Jac.  &  W. 
494.    Further,  a  release  or  renunciation  is  not  charge- 
able with  an  ad  valorem  duty,  unless  it  be  shown  to 


be  a  conveyance  :  Great  Northern  Railway  Co,  v. 
Commissioners  of  Inland  Revenue,  ante,  p.  170,  43 
SoLioiTOKs'  Journal  691,  [1899]  2  Q.  B.  652.  An 
instrument  which  is  a  record  of  a  transaction  is  not 
liable  to  an  aU  valorem  duty  unless  it  is  a  record  of 
a  transfer  which  is  a  conveyance  itself :  Horsfall  v. 
Hey,  2  Exch.  778. 

Sir  R.  Webster,  A.G,  {Danckwerts  with  him),  for 
the  respondents. — Articles  2  and  12  of  the  partnership 
deed  of  the  28th  of  February,  1893.  constitute  an 
agreement  for  the  sale  of  the  retiring  partner's  interest 
in  the  partnership  assets  at  the  dissolution  of  the 
partnership  to  the  continuing  partner  at  the  latter's 
option.  There  was  here  a  saJe  by  Joshua  Francis 
Cfamett  of  his  interest  in  the  partnership  assets  at  tiie 
time  of  the  dissolution  of  the  partnership,  to  John 
William  Garuett  for  the  stipulated  price — viz., 
£41,752  4s.  7d.  The  instrument  in  question  was 
made  or  executed  upon  the  said  sale  and  by  reason 
and  on  the  occasion  thereof.  The  efiEect  of  the 
said  instrument  is  to  conclusively  bar  the  interest 
in  the  ssid  partnership  assets  (other  than  the 
real  estate  previously  convejred)  of  Joshua  Francis 
Ghurnett  and  to  vest  tne  same  m  John  William  Gamett 
within  section  54  of  the  Stamp  Act,  1891,  and  the 
said  instrument  is  a  conveyance  on  a  sale.  The  said 
instrument  constitutes  and  was  intended  to  be  a  record 
of  the  sale  and  of  the  vesting  in  John  William 
Gamett  of  the  said  Joshua  Francis  Garnett' s  interest 
in  the  said  assets  (other  than  the  real  estate  previously 
conveyed).  The  said  instrument  constitutes  a  release 
or  renunciation  of  Joshua  Francis  Gamett's  right  or 
interest  in  the  said  partnership  assets  (other  than  the 
real  estate  previously  conveyed).  The  commissioners' 
decision  is  right  and  correct. 

(Counsel  cited  the  following  cases :  Potter  v.  (7om- 
missioners  of  Inland  Revenue,  2  W.  R.  561,  10  Exoh. 
147 ;  Christie  v.  Commissioners  of  Inland  Revenue,  15 
W.  R.  258,  L.  R.  2  Ex.  46 ;  Phillips  v.  Commissioners 
of  Inland  Revenue,  L.  R.  2  Ex.  399,  15  W.  R.  C.  L. 
Dig.  113. 

Vaughan  Hawkins  replied. 

Dablhtg,  J. — ^This  case  raises  a  qnestion  of  con- 
siderable importance  and  difficulty.  The  facts 
are  these :  Two  partners  having  l^  the  partner- 
ship agreement  stipulated  as  to  the  way  in  which 
the  partnership  should  be  terminated,  resolved  to  put 
an  end  to  the  partnership,  and  all  that  we  have 
before  us  to  show  how  they  did  it  is  a  deed— a  deed 
which  dealt  not  with  the  real  property  of  the  partner- 
ship but  with  the  other  things.  It  is  said  that  the 
deed  requires  a  stamp  as  having  to  ]^y  ad  valorem 
duty  by  virtue  of  section  54  of  the  Stamp  Act,  1891, 
and  that  section  is  as  follows :  **  For  the  purposes  of 
this  Act  the  expression  *  conveyance  on  sale  *  includes 
every  instrument  and  every  decree  or  order  of  any 
court  or  of  any  commissioners  whereby  any  property 
or  any  estate  or  interest  in  any  property  upon  the 
sale  thereof  is  transferred  to  or  vested  in  a  purchaser, 
or  any  other  person  on  his  behalf  or  by  his  direc- 
tion." 

Now  it  is  said  that  this  is  a  conveyance  or  a  release 
— (because  '* release"  is  referred  to  in  the  schedule) 
"  release  or  renunciation  of  any  property  or  of  anv 
right  or  interest  in  any  property — upon  a  sale." 
Well,  if  this  is  a  release  of  any  interest  in  any 
property  upon  a  sale  of  that  property  by  whic^  that 
mterest  is  transferred  to  or  vested  in  Hie  purchaser, 
then  this  document  must  pay  the  ad  valorem  duty. 
It  is  said  by  Mr.  Yanghan  Hawkins  that  this  releasee 
nothing,  conveys  noting,  that  the  whole  thing  had 
been  done  before,  that  the  property  had  passed,  that 
the  partnership  had  been  dissolved ;  but  that  this  deed 
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was  something  for  the  matnal  satisiaction  of  these 
people,  merely  recording  somethins  which  had  been 
done  before.  If  it  did  merely  record  something  which 
had  been  done  before — no  matter  how  long  before,  but 
which  really  was  a  thing  whidi  was  passed,  I  think 
Mr.  Yaughan  Hawkins  would  be  right.  But  what 
evidence  have  we  that  it  was  so  F  To  a  laree  extent 
I  think  this  case  depends  upon  a  question  of  fact.  The 
only  evidence  that  we  have  got  is  contained  in  the 
deed  itself,  in  the  recitals,  and  in  the  operative  parts 
of  the  deed;  the  only  evidence  as  to  what  had  oeen 
done  appears  in  the  deed,  where,  for  example,  it  is 
recited:  *'And  whereas  the  machinery,  implements, 
plant,  utensils,  materials,  stock  of  doth,  and  so  on  " 
m  the  nature  of  personal  diattels  "  have  been  taken 
over  or  otherwise  retained  by  and  are  now  in  the 
exclusive  possession  of  the  said  John  William  Gamett 
in  pursuance  of  the  said  articles  of  partnership." 

For  mv  own  part  I  think  it  is  perfectly  good  law 
as  stated  by  the  present  Master  of  the  Bolls  in  his 
text-book :  "  If  a  retiring  partner  instead  of  assigning 
his  interest  takes  the  amount  due  to  him  hx>m  the  firm 
and  ffives  a  receipt  for  the  money  and  acknowledges 
that  he  has  no  more  claims  on  his  co-partners,  they  will 
practically  obtain  all  they  want."  Well,  that  might  be 
done  without  any  deed  at  all ;  and  it  is  perfectly  pos- 
sible that  it  mu;ht  be  so  done,  and  that  a  deed  might 
afterwards  be  drawn  up  which  would  not  in  any  way 
do  it,  but  would  merely  record  it,  and  in  that  way 
such  a  deed  as  that  mifht  not  require  an  <id  wHorem 
stamp ;  but  I  have  reaUy  to  look  at  what  was  done 
here,  and  the  conclusion  I  should  come  to,  looldng  at 
the  deed,  which  is  the  only  record  of  what  took  place, 
is  this :  That  when  the  deed  was  made,  this  arrange- 
ment for  dissolution  and  the  handing  of  the  property 
to  these  people  in  the  proportions  agreed,  took  place ; 
that  the  deed  really  was  that  which  effectuated  the 
dissolution  of  the  pi^tnership,  and  the  distribution  of 
the  partnership  effects  as  the  deed  recited,  but  that 
it  was  done  by  the  deed  and  not  by  something  else.  I 
come  to  the  conclusion,  therefore,  that  there  did  pass 
upon  the  making  of  that  deed  an  interest  in  the 
property  upon  the  sale  of  that  property,  that  it  was 
tcansfemd,  that  it  was  transfenea  then,  that  some- 
thing passed  then  which  had  not  passed  before,  that 
there  was  a  release  of  something  which  had  not  been 
released  before.  I  quite  agree  with  Mr.  Yaughan 
Hawkins  it  is  possible  that  all  this  might  have  been 
done  without  a  deed.  If  it  had  been  done  without 
the  deed,  and  if  by  any  means  that  transaction  could 
have  been  questioned — of  course  it  could  not  have  been 
questioned  in  the  shape  of  the  revenue  stamp  being 
wanted,  because  it  is  upon  the  instrument,  and  not 
upon  the  transaction  that  the  stamp  duty  is  imposed — 
but  if  in  any  way  it  oould  have  been  questioned,  then 
I  should  have  said  I  quite  agree  that  all  that  was 
done  was  done  without  a  deed,  all  that  was  sold  was 
sold  without  a  deed,  every  interest  that  passed  passed 
without  a  deed.  But  when  I  have  the  deed  and 
no  evidence  of  anything  happening  except  as  the 
deed  redtes,  then,  in  this  case  at  all  events,  I  come  to 
the  condusion  that  what  was  done  was  not  done  in 
tiie  way  Mr.  Yaughan  Hawkins  contends  that  it  was, 
but  that  it  really  was  done  by  the  instrument  which 
the  parties  went  to  the  trouble  to  prepare,  that  it 
was  done  by  the  deed,  and,  therefore,  that  the  deed 
requires  an  ad  valorem  stamp. 

Ohannxll,  J.— I  think  there  are  very  nice  questions 
raised  in  this  case.  When  I  say  "  raised  "  have  been 
discussed,  I  am  not  quite  sure  whether  they  are  raised 
or  not.  I  think  also  that  the  deed  requires  an 
ad  valorem  stamp ;  and  I  should  put  it  in  this  way : 
To  begin  with,  uxidoubtedly  there  has  been  a  sale  in 
this  case ;  it  has  been  agreed  on  all  hands  that  theare  \ 


has  been  a  sale  at  some  time,  dther  completed  before 
this  deed  was  executed  or  not,  but  tiiat  there  has 
been  a  sale  of  the  putner's  share  in  the  partnership 
assets.  Then  this  is  certainly  a  ''rdease,"  and  I 
think  it  is  a  "  rdease  upon  a  sale  "  within  the  mean- 
ing of  the  sdiednle  to  wb  Stamp  Act.  Mr.  Yaughan 
Hawkins  has  argued  that  it  is  only  so  if  it  is  a  release 
which  passes  property.  Now,  he  may  or  he  may  not 
be  right  in  tiiat— I  am  not  quite  sure— but  I  will  deal 
with  it  upon  tiie  footing  that  he  is  right  in  that,  and 
that  it  is  only  such  releases  upon  sales  as  do  pass 
property  which  are  liable  to  the  ad  valorem  stamp. 
But  how  does  this  rdease  stand  P  It  seems  to  me  to 
be  entirdy  analagous  to,  if  it  is  not  ooTered  by»  the  case 
of  Hors/all  v.  Hey  in  the  Exchequer  Beport,  which  has 
been  quoted.  The  head-note  of  that  case  is :  "  Memo- 
randum that  T.  has  sold  to  G.  all  the  goods,  stodc-in- 
trade,  and  fixtures  "  (fixtures  was  the  important  part 
there,  because  the  stamp  would  not  have  been  wanted 
so  far  as  the  goods  were  concerned).  "  Hdd  to 
require  an  ad  valorem  stamp  as  a  conveyance  " ;  and 
it  goes  on  ''Any  instrument  which  operates  as  a 
record  of  the  transfer  of  property  is  a  conveyance 
within  the  Stamp  Act.'' 

Now,  if  that  head-note  is  right  the  thing  is  quite 
conduded.  That  tdls  us  that  this  is  a  conveyance, 
because  beyond  all  possible  question  it  not  only  is 
a  record  of  the  transfer  of  property,  but  all  these 
elaborate  redtals  were  put  in  purposdy  for  the 
purpose  of  recording  the  transaction  and  preventing 
any  further  disputes  between  the  parties  in  refer- 
ence to  it;  therefore  if  that  head-note  were  right 
the  case  would  not  be  arguable ;  but  it  is  suggested 
(and  there  is  something  to  be  said  for  the  suggestion} 
that  it  goes  beyond  the  actual  decision.  The  actual 
deddon  involves  several  propontions.  First  of  all  it 
says  that  it  makes  no  difference  that  the  words  used 
are  in  tibie  past  tense.  Now  I  do  not  see  myself  any 
difference  between  making  a  memorandum  that  T. 
has  sold  to  G.  and  making  a  rather  more  formal 
document  which  says  that  "  whereas  certain  things 
have  been  done," — which  is  what  this  document  doos 
— and  this  document  merdy  in  its  redtals  uses  the 
past  tense  just  as  it  was  used  in  the  case  of  Hora/all 
V.  Hey,  Then  the  deddon  in  that  case  apparently  is 
that  eo  instante  with  this  document — "  Memorandum 
that  T.  has  sold  toG.  all  the  goods,"  that  at  that  instant 
the  goods  would  pass.  That  was  in  1848.  Well  now, 
there  was  in  that  case  no  evidence  produced  of  any 
prior  transaction.  I  suppose  they  oould  have  oalled 
evidence — it  was  not  m  the  old  days  when  yon 
could  not  have  called  all  the  witnesses  who  knew 
anything  about  the  transaction ;  at  that  date  they 
could  have  proved,  I  suppose,  whether  there  had  been 
a  prior  transaction,  a  sale,  or  not.  But  the  proposi- 
tion, as  I  understand  it,  put  by  Parke,  B.,  is.  thmt 
if  it  had  not  been  they  might  have  passed  before  or 
they  might  not — ^if  they  had  not  passed  before  they 
had  passed  then.  That  is  exaotiy  the  operation  of 
this  document.  They  dther  had  passed  before,  or  if 
they  had  not  so  passed  the  share  or  interest  in  the 
partnership  is  absolutdy  gone  the  moment  that  the 
deed  is  executed.  That  much,  I  think,  is  quite  dear. 
Now,  5brff/a«v.JJ«yseenis  to  say  that  the  words  in  the 
past  tense  will  operate  as  a  conyeyance  just  the  same 
as  if  they  had  been  in  the  present  tense.  Bolf e» 
B.,  takes  «a  rather  technical  point  that  in  a  deed 
everybody  always  does  say:  "  In  testimony  whereof 
the  parties  hereunto  have  set  thdr  hands  and  seals." 
That  seems  rather  technical  but  it  may  be  importent. 
Therefore  this  document  woidd  haye  passed  this 
shure  provided  it  had  not  been  passed  bdore.  Now 
it  states  that  it  had  been  passed,  and  the  point  is  that 
it  had  passed  eventually  by  payment  and  that  the 
promissory  note  was  equivalent  to  payment.    But  the 
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promiflsory    note    is    given    identically    with    this 
docament  and  the  whole  thing  appears  to  me  to  be 
absolutely  one  transaction.     If  this  argament  is  good 
it  seems  to  me  that  by  paying  your  money  first  and 
executing  your  deed  afterwards  you  could  always 
get  out    of    the   ad   vahrem  stamp.    That  cannot 
possibly  be  so.    It  seems  to  me  that  the  question 
whether  this  is  to  be  stamped  as  a  conveyance  is  very 
much  the  same  as  the  question  which  has  arisen  over 
and  over  again   about  tiiat  rather  awkward  defini- 
tion   in    the    BilU    of   Si^e    Act  about  a  receipt 
bemg     a     conveyance ;      and     the     question     is 
wheuier  it  is  one  traosaction.    If  there  is  a  clearly 
independent  transaction,  and  it  is  not  all  port  of  one 
transaction,  then  the    thing  would   stand   upon   a 
different  footing.    It  seems  to  me  Uiat  if  the  parties 
dissolved  their  partnerdiip  in  1896,  and  transferred 
all  assets  and  wound  up  the  whole  thing,  and  then  in 
the  year  1897  it  occumd  to  them  that  it  would  be 
rather  better  to  have  a  release  and  a  mutual  docu- 
ment tp  set  it  all  right,  and  in  the  year  1897  they  had 
executed  a    document   which    said:     Whereas    the 
whole  of  the  afibirs  in  this  partnership  were  wound 
up  in  the  year  1896,   and  everything  was  settled 
between    the    parties — and    so    on;    and     whereas 
one  of  them  has  requested  to  have  a  release  or  to 
have  a  particular  covenant — or  something  of  the  kind 
—put  in  (there  are  some  particular  covenants  in  this 
case),  that  then  they  executed  a  deed  which  was  a 
separate  transaction ,  and  appeared  by  the  deed  to  be  so ; 
that  deed  would  not  be  liable  to  be  stamped  with  an 
ad  valorem  stamp  ;  but  where  according  to  the  appear- 
ance of  the  deed  it  is  a  deed  which  practically  effects 
a  tnuiRao* ion,  just  as  the  memorandum  in  Horsfall  v. 
Hey  effected  the  transaction,  then  it  is  certainly  a 
"release  upon  a  sale"  within  the  meaning  of  the 
Stamp  Act ;  and  on  the  whole  I  think  there  is  not 
very  much  doubt  about  the  matter,  although  it  is 
perhaps  a  little  difficult  to  give  the  very  best  possible 
reasons  for  the  decision  which  I  think  must  be  right. 

Judgment  Jar  the  Croufn, 

Solidtors  for  the  appellant,  Bdl,  Brodrick^  &  Gray, 
for  Tweedale  &  Clark,  Leeds. 

Solicitor  for  the    respondents.    The    Solicitor  for 
Inland  Revenue, 


(Sourt  Of  Appeal. 

From  Q.  B.  Div.         \ 
(A.  L.  Smith,  Collins,  and  [  Feb.  27. 

Bomf r,  L.JJ.)  ) 

GbKBNWSLL  AMD  ANOTHER  V.   HOWEUi  AND 

Another,  (a.) 

Local  government — Practice — Costs  as  between  solicitor 
and  client — Public  right  of  way — Action  of  trespass— 
Person  acting  under  direction  of  local  authority— 
PuUic  Authorities  ProUction  Act,  1893  (66  &  57  Vict, 
c.  61),  s.  1  {b)— Local  Government  Act,  1894  (66  &  67 
Fief,  c  73),  9.  26. 

A  public  right  of  way  having  been  obstructed  by  the 
owner  of  the  land  through  which  it  ran,  the  county 
council  p€iased  a  resolution,  under  section  26  of  the  Local 
Ocvemment  Act,  1894,  that  the  powers  and  duties  of  the 
district  council,  who  had  failed  to  take  proceedings  to 
protect  the  right  of  way,  should  be  transferred  to  them. 
The  county  council  then,  under  an  arrangement  with  the 

(a.)  Reportorl  by  W.  F,  Barrt,  Bsq.,  Barrister-at- 
Law. 


owner  of  the  land,  directed  the  defendants,  two  of  their 
officials,  to  drive  along  the  loay  so  as  to  enMe  the 

nstion  of  the  public  right  to  be  raised.     The  landowner 
ught  an  action  of  trespass  against  the  defendants,  in 
which  the  latter  obtained  judgment. 

Held,  that  the  defendants  in  committing  the  alleged 
trespass  by  the  direction  of  the  county  council  were  acting 
in  pursuance  of  the  public  duty  of  protecting  public 
rights  of  way  imposed  upon  the  local  authority  by  section 
26  of  the  Local  Government  Act,  1894,  and  were  there^ 
fore  entitled  to  their  costs  as  between  solicitor  and  client 
under  section  1  of  the  Public  Authorities  Protection 
Ad,  1893. 

Appeal  from  the  dedsion  of  Bruce,  J.,  ordering  the 
plaintififo  to  pay  the  defendants'  costs  of  the  action,  to 
be  taxed  as  between  solicitor  and  olient. 

The  plaintiffii  were  the  owners  and  occupiers  of 
certain  land  in  the  parish  of  Godstone,  through  which 
a  road  ran.  There  was  a  dispute  as  to  whether  this 
road  was  a  public  highway  or  not,  and  the  pUuntiflb 
put  obstructions  across  it.  The  district  oonnou  having 
refused  or  failed  to  take  proceedings  in  respect  thereof 
upon  the  representation  of  the  parish  council,  under 
section  26,  sub-section  4,  of  the  Local  Government 
Act,  1894,  that  the  pubHc  right  of  way  in  question 
had  been  unlawfully  obstructed,  the  county  council, 
upon  the  petition  of  the  parish  council,  resolved  that 
the  powers  and  duties  of  the  district  council  under  the 
section,  in  relation  to  the  road  in  question,  should  be 
transferred  to  them.  Thereupon  a  correspondence 
ensued  between  the  plaintifiiB'  solicitors  and  the  clerk 
of  the  county  council,  and  in  the  result  tlie  former 
wrote  to  the  latter  that  as  the  county  council  had 
resolved  that  the  powers  and  duties  of  the  district 
council  in  relation  to  the  road  in  question  should  bd 
transferred  to  them,  and  as  the  Highways  and  Bridges 
Committee  had  been  authorized  to  institute  legal  pro- 
ceedings to  obtain  the  removal  of  the  obstructions,  the 
plaintSfo  had  no  desire  to  place  themselves  in  opposi- 
tion to  the  properly  constituted  highway  authority, 
and  they  had  accordiogly  removed  the  obstructions 
complained  of,  without  m  any  way  admitting  that 
the  road  was  a  public  way,  and  that  they  would 
prosecute  anyone  trespassins;  on  the  road.  The 
letter  also  stated  that  in  order  that  the  question  of 
right  of  way  might  be  tried  before  a  competent 
tribunal,  the  plaintiflRi  were  prepared  to  brinf  an 
action  of  trespass  in  the  Queen  s  Bendi  Division 
against  any  person  so  trespassing,  and  they  suggested 
that  the  question  whether  it  was  a  public  right 
of  way  or  not  might  be  conveniently  raised  by  the 
county  council  authorizing  their  surveyor,  or  some 
other  person  on  their  behalf,  to  commit  a  nominal 
trespass.  Thereupon  the  two  defendants,  who  were 
rpBpectively  the  county  surveyor  and  the  deputy  clerk 
of  the  county  council,  aotine  under  the  directions  of 
the  county  council,  drove  along  the  road  in  question. 
The  plaintiffs  then  brought  this  action  of  trespasn. 
The  aefendanti  pleaded  that  the  road  was  a  public 
highway,  and  that  in  using  the  road  they  were  not 
gulty  of  trespass. 

At  the  trial  Bruce,  J.,  found  that  the  road  was  a 
public  highway,  and  g^ve  judgment  for  the  defendants 
with  costs.  Th»  defendants  thereupon  applied  for  an 
order  that  the  defendants'  costs  should  be  taxed  as 
between  solicitor  and  client  under  section  1  of  the 
Pablic  Authorities  Protection  Act,  1893.  The  learned 
judge,  in  giving  judgment  upon  this  point,  said  that 
it  was  the  duty  of  the  county  council,  in  tiie  dronm- 
stanoes,  to  appoint  persons  to  drive  along  Che  road  for 
the  purpose  of  testing  this  right,  and  the  defendants 
were  the  persons  who  were  directed  or  ordered  by  the 
ojunty  council  to  test  the  right.  They  drove  along 
the  road  as  the  servants  of  Sie  county  counoii,  tbeir 
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act  was  the  act  of  the  oounty  oounoU,  and  therefore, 
iu  hU  opinioD,  it  was  an  act  done  by  the  defendants 
in  parsnanoe  of  a  pablio  duty,  because  in  doing  what 
t.h«*y  did  tbey  were  acting  in  pursuance  of  the 
authoiity  of  the  oounty  council.  He  accordingly 
made  an  order  that  the  defendants'  costs  should  be 
taxed  as  between  solicitor  and  client.  The  plaintiffs 
appealed  from  the  order  so  made. 

Neville,  Q,0,i  and  McSwinney,  for  the  plaintiffs. — 
This  case  does  not  come  within  section  1  of  the 
Public  Authorities  Protection  Act,  1893.  The  action 
is  not  brought  against  the  county  council,  but  against 
two  individuals  who  committed  what  was  alleged  to 
be  an  act  of  trespass.  The  preamble  to  the  Act 
states  that  it  is  an  Act  to  generalize  and  amend 
certain  statutory  provisions  for  the  protection  of 
persons  acting  in  the  execution  of  statutory  and 
other  public  duties.  The  defendants  were  not  acting 
in  the  execution  of  statutory  or  other  public  duties. 
They  were  only  acting  in  the  course  of  their  private 
duty  towards  their  employers.  They  were  merely 
private  individuals  insisting  upon  a  public  rif  ht  of 
way,  just  as  any  other  private  individual  could  have 
done.  It  is  the  duty  of  the  d'strict  council  or  of  the 
oonnty  council  to  protect  public  rights  of  way ;  it  is 
not  the  duty  of  the  defendants.  The  court  can 
only  look  at  the  constitution  of  the  action.  The 
county  council,  not  being  parties  to  tiie  action, 
cannot  in  any  event  be  made  liable  for  costs. 
They  might  have  directed  two  men  of  straw 
to  commit  the  trespass,  in  which  case  the 
plaintiffs,  even  if  successful,  could  not  have  got  costs, 
and  yet  it  is  said  that,  being  uusucoessful,  they  must 
pay  costs  as  between  solicitor  and  client.  This  is 
strong  to  show  that  the  local  authority  must  be  the 
defendsoits  to  bring  the  case  within  the  protection  of 
the  statute.  Even  if  the  oounty  coimoil  need  not  be 
defendants  on  the  record,  still  it  must  appear  upon 
the  face  of  the  record  that  the  defendants  were  acting 
nnder  their  directions.  This  ought  to  have  been 
pleaded,  but  it  was  not.  Upon  the  face  of  the  reoord 
the  defendants  were  merely  private  individuals  sued 
for  a  trespass.  The  order  of  the  learned  judge  was 
therefore  wrong. 

JeHf,  Q»G.t  and  Oeorge  Humphreys,  for  the  defen- 
dants.— It  is  admitted  by  the  plaintiffs  that  if  the 
oounty  oounoU  had  been  made  defendants  the  Act 
woidd  apply.  The  defendants  were  acting  under  the 
orders  of  the  oountv  council  in  committing  the 
trespass,  and  the  plaintifis  might  have  sued  the 
oountv  coundL  They  did  not  do  so  as  they  knew 
that  the  defendants  were  substantial  men  acting  for 
the  oounty  oounciL  Section  26  of  the  Local  Qt)vem- 
ment  Act,  1804,  imposed  the  duty  of  protecting  public 
rights  of  way  and  preventing  the  obntmction  thereof 
upon  the  district  council,  and  in  certain  circumstances 
on  the  Oounty  GonndL  The  obstruction  need  not 
be  a  physical  one,  the  threat  to  prosecute  anyone 
nsioff  the  road  being  an  obstruction.  Inasmuch  as  it 
wouM  be  practically  impossible  for  the  whole  council 
to  commit  an  act  of  trespass  in  order  to  enable  the 
question  to  be  raised,  they  directed  the  defendants, 
who  were  two  of  their  officials,  to  do  so.  The  defen- 
dants, therefore,  were  acting  on  behalf  of  the  county 
oouncil  in  pursuance  of  a  public  duty  under  section  26 
of  the  Act  of  1804.  Section  1  of  the  Public  Authorities 
Protection  Act,  1893,  accordingly  applies,  that  section 
not  being  limited  to  an  action  agamst  a  public  body, 
bat  extending  to  an  action  against  "  any  person." 
That  Act  was  passed  to  "generalize"  and  amend 
certain  statutorj^  provisions  for  the  protection  of 
persons  aoting  m  the  execution  of  statutory  duties. 
It  repealed  certain  sections  of  former  statutes,  but  it 


was  not  intended  in  any  way  to  cut  down  the  pro- 
tection given  by  those  statutes.  Many  of  those 
statutes — e.g.t  section  106  of  the  Metropolis  Manage- 
ment Act,  1862,  and  section  264  of  the  Public  HeJth 
Act,  1875,  gave  protection  not  only  to  the  local 
authority,  but  also  to  any  officer  of  the  local  authority 
or  any  person  acting  in  his  aid.  The  learned  judge 
was  therefore  right. 

They  referred  to  Chambers  v.  Beid,  14  W.  R.  370, 
13  L.  T.  Bep.  703. 

Neville,  Q»G,,  replied. 

A.  L.  Skith,  L.J. — ^This  an  appeal  from  an  order 
of  Bruce,  J.,  after  the  trial  of  an  action  without  a 
jury.  The  plaintiffs  were  the  owners  of  certain  land, 
across  which  it  was  alleged  that  there  was  a  puUio 
right  of  way.  A  dispute  arose  upon  this  question, 
and  the  plaintiffs  at  fir^t  obatruotei  the  way  and 
afterwards  removed  the  obstructions,  but  threatened 
to  prosecute  anyone  found  trespassiog  thereon.  An 
arrangement  was  then  arrived  at  bet«reen  the  plaintiffs 
and  the  County  Council  that  in  order  to  raise 
the  question  whether  a  public  right  of  way  existed 
the  county  council  should  send  someone  to  commit  a 
nominal  aist  of  trespass,  and  the  plaintiffs  would  then 
bring  an  action  of  trespass.  Accordingly,  by  the 
direction  of  the  county  council,  the  defendants,  who 
were  two  officials  of  the  councU,  drove  over  the  way 
in  question.  It  was  known  to  tiie  plaintiffs  that  tibe 
defendants  were  acting  under  the  directions  of  the 
county  council,  though  I  do  not  say  that  that 
is  a  material  element  in  the  case.  The  present 
action  was  then  brought,  and  the  learned  judge  found 
that  a  public  right  of  way  existed),  and  gave  judg- 
ment for  the  defendants.  The  deftuidants  thereupon 
contended  that  they  were  entitl«)d  to  costs  as  between 
solicitor  and  client  under  section  1  of  the  PaUie 
Authorities  Protection  Act,  1893.  The  questioi  we 
have  to  decide  is  whether  this  case  comes  within 
that  Act.  Section  1  provides,  so  far  as  material,  that 
where,  after  the  commencement  of  the  Aot,  any 
action  is  commenced  against  any  person  for  any  aot 
done  in  pursuance  or  execution,  or  intended  execa- 
tion,  of  any  Act  of  Parliament,  or  of  any  pnblio 
duty  or  authority,  certain  results  are  to  follow. 
Pausing  there,  the  section  does  not  say  that  the 
action  must  be  against  a  public  body,  but  against 
«  any  person."  The  section  then  goes  on  to  provide 
that  in  such  a  case  the  following  provisions  shall  have 
effect :  "  (a)  The  action  shall  not  lie  unless  it  is  com- 
menced within  six  months  next  after  the  act  oom- 
plained  of."  It  seems  to  me  that  if  the  plaintiffSs  had 
brought  this  action  more  than  six  months  after  the 
act  of  trespass  complained  of,  that  clause  would  have 
afforded  a  defence,  thousrh  of  course  such  a  defenoe 
would  have  had  to  be  pleaded.  Then  by  claoae  (6J 
**  wherever  in  any  such  action  a  judgment  is  obtained 
by  the  defendant,  it  shall  carry  costs  to  be  taxed  as 
between  solicitor  and  dient."  The  question  we  liav« 
to  determine  is  whether  the  defenaants  here  oom- 
mitted  this  act  of  trespass  in  pursuance,  or  executioQ, 
or  intended  execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority.  It  is  clear  that  they 
were  acting  under  the  directions  of  the  county  coiuicQ 
for  the  purpose  of  enabling  this  action  of  treapaaa  to 
be  brought  to  determine  the  question  whether  or  not 
a  public  right  of  way  exists.  Therefore  the  question 
is  whether  what  the  defendants  did  under  the 
directions  of  the  county  counoil  was  an  aot  done  m 
pursuance,  or  execution,  or  intended  execution  of  any 
Act  of  Parliament,  or  of  any  public  duty  or  authority. 
That  brings  me  to  section  26  of  the  Local  Govemmeot 
Act,  1894.  Sub-section  1  of  that  section  makea  it  the 
duty  of  every  district  poui^oil  to  protect  all  pnlalio 
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rights  oi  way,  and  to  preyent  as  far  as  possible 
the  stopping  or  obstruotion  of  any  saoh  light  of 
way,  whether  within  their  district  or  in  an  adjoin- 
ing district  in  the  county  or  counties  in  which  the 
district  is  situate,  where  the  stoppage  or  obstruction 
thereof  would,  in  their  opinion,  be  prejudicial  to  the 
interests  of  their  district.  By  sub-section  3,  a  district 
council  may,  for  the  purpose  of  carrying  into  effect 
this  section,  institute  or  defend  any  legal  proceedings, 
sod  generally  take  such  steps  as  they  deem  expedient. 
By  Bub-seotion  4,  where  a  parish  council  have  repre- 
sented to  the  district  council  that  any  such  public  right 
of  way  has  been  unlawfully  stopped  or  obstructed,  it 
shall  be  the  duty  of  the  distxict  council,  unless 
satisfied  that  the  allegations  of  the  representation  are 
inoozTeot,  to  take  proper  proceedings  accordingly; 
and  if  t^e  district  council  refuse  or  fail  to  talce 
aujr  proceedings  thereon,  the  parish  council  may 
petition  the  county  council,  and  if  that  council  so 
resolve,  the  powers  and  duties  of  the  district  council 
under  the  section  shall  be  transferred  to  the  county 
oonndL  The  plain  meaning  of  that  section  is  that  if 
a  person  obstructs  a  highway,  whether  by  means  of  a 
physical  obstruction  or  by  a  tiireat  of  legal  proceed- 
ing's, it  is  the  duty  of  the  district  council  to  take 
proper  proceedings,  and,  if  they  refuse  or  fail  to  do 
so,  the  county  council  may  resolve  that  the  powers 
and  duties  of  the  district  council  in  resard  thereto 
shall  be  transferred  to  themselves,  and,  if  the  county 
cooncil  do  so,  it  is  then  their  duty  to  take  proper 
proceedings.  That  being  so,  it  was  the  duty  of  the 
ouunty  council,  in  the  circumstances,  to  take  proper 
proceedings  in  regard  to  this  alleged  public  right  of 
way,  and  the  act  of  the  defendants,  being  done 
under  the  directions  of  the  county  council  for  the 
purpose  of  protecting  the  right  of  way,  was  an  act 
done  in  pursuance  of  a  public  duty  within  the 
meaning  of  section  1  of  the  Public  Authorities 
Protection  Act,  1893.  I  therefore  agree  with  the 
judgment  of  Bruce,  J.  It  is  said  that  it  was  not 
pleaded  that  the  defendants  were  acting  under  the 
directions  of  the  county  council.  To  my  mind,  it  was 
not  necessary,  nor  would  it  have  been  good  pleading, 
to  have  pleaded  that  fact,  because  it  was  not  a 
defence  to  the  oause  of  action.  It  would  have  been 
like  a  plea  to  damages,  which  has  always  been  held 
to  be  improper.  The  appeal  must  therefore  be 
dismissed. 

OoLLDf  s,  L.  J. — I  am  of  the  same  opinion.  At  first 
I  did  not  realize  that  section  1  of  the  Public 
Authorities  Protection  Act,  1893,  extended  its 
protection  not  only  to  the  public  body,  who  are  the 
principals,  but  also  to  the  individuals  who  carry  out 
the  mandate  of  the  public  body.  That  being  so,  the 
only  question  is  whether  the  defendants  here,  in 
committing  the  act  of  trespass  complained  of,  acted 
in  pursuance  of  a  public  duty  under  the  Local 
Government  Act,  1894.  It  seems  to  me  to  be  clear 
upon  the  facts  that  they  did.  I  do  not  think  that 
the  case  can  be  better  put  than  it  is  in  the  judgment 
of  Bmoe,  J.,  with  which  I  entirely  agree. 

BoicxB,  L.J.,  concurred. 

Appeal  ditmined. 

Solicitors  for  the  plaintifiGs,  Norton,  Rose^  NorUm, 
A  Co. 

Soliciton  for  the  defendants,  WyaU  &  Co, 


Appeal. 

Smith,  C 

and  Romer,  L.JJ.) 

Cass  v.  Bthleb.  (a.) 


(A.  L.^inith,  Collins,  | 


Feb.  24. 


Master  and  aervant — Compen&ation  for  injuries  by 
accident  —  **  Undertakers  "  —  Sub-contractor  —  Work' 
men's  Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
ss.  4,  7. 

A  sub-contractor  is  not  an  **  undertaker*'  within  the 
meaning  of  section  7  of  the  Workmen's  Compensation 
Act,  1897. 

Appeal  from  the  award  of  the  county  court  judge 
of  Leeds  under  the  Workmen's  Compensation  Act, 
1897. 

The  respondent  on  the  appeal  wss  the  widow  of  a 
deceased  workman,  Henry  Cass,  who,  at  t^e  time  of 
the  accident  causing  his  death,  was  in  the  employ- 
ment of  the  appeUant,  who  carried  on  business  as  a 
painter.  The  respondent  claimed  compensation  under 
the  Act  on  behalf  of  herself  and  other  dependants. 

A  builder  named  Qoxdd  had  entered  into  a  contract 
with  the  Corporation  of  Leeds  to  build  an  electrical 
station  for  them.  Qould  then  made  a  sub-contract 
with  the  appellant,  whereby  the  latter  undertook  to 
do  the  painting  work  of  the  whole  of  the  building. 
Cass  was  employed  by  the  appellant  on  the  painting 
work,  and  while  he  was  standing  on  a  scaffolding, 
which  belonged  to  Qould  and  was  used  in  the  con- 
struction of  the  building,  enffaffed  in  paintincp  the 
iron  girders  of  the  roof,  a  plank  broke  and  he  fdfl  and 
was  killed.  At  the  time  of  the  accident  the  building 
was  over  thirty  feet  in  heisht,  and  was  being  con- 
structed by  means  of  a  8cam)lding.  It  was  admitted 
that  the  building  was  being  painted  for  the  first  time. 

The  county  court  judge  held  that  the  appellant  was 
an  "undertaker"  witmn  the  meaning  of  the  Act, 
and  that  the  painting  of  the  new  building  was  "  con- 
struction.'' He  accordingly  made  an  award  in  favour 
of  the  respondent  for  £236  6s. 

-S^^^y  Q»0»f  <uid  A,  PoweUi  ^<^  the  appellant. — ^The 
appellant  does  not  come  within  the  definition  of 
** undertakers"  in  section  7,  sub-section  2,  of  the 
Workmen's  Compensation  Act,  1897.  A  sub-con- 
tractor is  not  an  '*  undertaker."  By  section  7,  sab- 
section  2,  undertakers  are  defined  as  meaning,  in  the 
case  of  a  building,  "the  persons  undertaking  the 
construction,  repair,  or  demolition."  The  contractor 
€K)uld  was  the  person  who  undertook  the  construction 
of  this  building.  It  is  not  like  the  case  of  two  or 
more  independent  contractors  for  different  parts  of 
one  building,  as  in  Mason  v.  A.  B,  Dean  (Limited),  16 
Times  L.  B.  212,  where  each  contractor  may  be  an 
"  andertaker."  Section  4  is  strong  to  show  that  a 
sub-contractor  is  not  an  undertaker,  because  the  term 
"undertaker"  is  there  used  in  contradurianotion  to 
sub-contractor.  That  section  makes  a  contractor 
liable  though  he  mav  have  made  a  sub-contract  for 
the  execution  of  tne  work  or  any  part  thereof. 
Secondly,  painting  is  not  "  construction."  In  Wood 
V.  Waish  A  Sons,  47  W.  R.  504,  [1899]  1  Q.  B.  1009, 
painting  the  outside  of  an  old  house  was  held  not  to 
be  "  repair."  There  can  be  no  distinctiim  between 
that  case  and  the  present. 

Temple  Franks,  for  the  respondent. — ^There  Is 
nothing  in  the  Act  to  show  that  a  sub-contractor  may 
not  be  an  "undertaker."  Mason  v.  A.  B.  Dean 
(Limited)  dedded  that  anyone  undertaking  a  sub- 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister 
at^Law.  
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stantial  part  of  the  constmotion  is  an  undertaker, 
and  that  there  oan  be  several  undertcikera  in  the  oon- 
stmotion  of  one  bnilding.  That  being  80,  there  is  no 
reason  why  a  sab-contractor  cannot  in  law  be  an 
undertaker,  and  the  connty  court  jadge  has  found 
that  the  appellant  here  was  an  undertaker.  That  is  a 
finding  of  fact  from  which  no  appeal  lies.  Section  4 
is  not  against  this  view.  That  section  merely  gives  a 
remedy  against  the  contractor  in  addition  to  that 
against  the  sub-contractor,  who  may  be  a  man  of 
straw.  It  does  not  say  ^bat  a  sub-contractor  cannot 
be  an  undertaker.  If  the  court  ii  against  the  re- 
spondent upon  this  point,  the  question  whether 
painting  is  "  construction  "  does  not  arise. 

A.  L.  Smith,  L.J. — In  my  opinion  the  learned 
county  court  jud^  was  wrong.  I  take  the  facts  to 
be  these :  A  builder  and  contractor  named  Ghould 
had  entered  into  a  contract  to  build  an  electrical 
station.  Qovld  then  made  a  sub-contract  with  the 
ap^lant,  who  carried  on  business  as  a  painter,  by 
wluch  the  latter  was  to  do  the  painting  work  of  the 
building.  The  appellant  employed  the  deceased  man, 
Cass,  on  the  painting  work,  and  Cass,  while  engaged 
in  painting  the  girders  of  the  roof,  was  killed  by  an 
accident.  I  do  not  think  it  necessary  to  determine 
whether  painting  this  new  buiding  for  the  first  time 
is  *' construction."  The  other  point  that  has  been 
raised  is  that  the  appellant  is  not  an  "under- 
taker " ;  that  Qould  is  the  undertaker,  and  is 
liable,  if  anyone  is,  and  that  the  appeUant  is  not 
liable.  In  other  words,  it  is  said  that  a  sub-contractor 
for  doing  part  of  the  construction  of  the  building  is 
not  an  "  undertaker  '*  within  the  meaning  of  the  Act. 
It  is  said,  on  the  other  side,  that  both  QoxM  and  the 
appellant  are  **  undertakers,"  and  that  the  respondent 
had  the  option  of  suins  either  tiie  one  or  the  other,  or 
both,  I  do  not  think  that  this  latter  view  is  the 
meanine  of  the  Act.  The  term  *<  undertakers "  is 
defined  by  section  7,  sub-section  2,  as  meaning,  in  the 
case  of  a  building,  the  persons  undertaking  &ie  con- 
struction, repair,  or  demolition.  In  my  opinion 
Gk>uld  is  the  person  who  undertook  the  construction 
of  this  building.  In  Mason  v.  A.  B.  Dean  {Limited)  a 
builder  had  contracted  with  a  building  o?mer  to  con- 
struct a  theatre,  and  by  the  contract  the  building 
owner  had  power  to  let  o£f  a  specified  part  of  the  work 
to  another  contractor.  The  building  owner  did,  under 
the  power  reserved  to  him  by  the  original  contract, 
enter  into  a  contract  with  another  contractor  for  this 
latter  to  do  part  of  the  work  of  construction,  and  we 
held  that  this  latter  contractor,  who  was  not  a  sub- 
contractor, but  who  had  contracted  direct  with  the 
building  o?mer  to  do  part  of  the  construction,  was  an 
*'  undertaker  "  within  the  meaning  of  the  Act.  The 
present  is  a  very  different  case  from  that.  That  is 
my  view  of  the  meaning  of  the  term  **  undertakers  " 
in  section  7.  That  view  is  fortified  l^  section  4, 
which  makes  it  still  more  clear  that  a  sub-contractor 
is  not  an  undertaker  within  the  Act.  The  appeal 
must  therefore  be  allowed. 

OoLLms  and  BoiOB,  L. JJ.,  concurred. 

Appeal  aUawed* 

Solicitors  for  the  appellant,  W.  Hurd  ds  Son,  for 
R.  A.  Child,  Leeds. 

Solicitors  for  the  respondent,  Hamlin,  Orammer,  ds 
Hamlin,  for  C.  Dunn,  Leeds. 


From  Chan.  Div.  ) 

(Lindley,  M.B.,  and  Bigby  and  [  Feb.  16. 

Vaughan  Williams,  L.JJ.)     J 

In  re  Tbench  Tubelbss  Tybe  Co.  (LnorxD). 
Bbthsll  v.  Tbbnoh  Tubelbss  Tybb  Co. 
(Limited),  (a.) 

Company — Winding  up— Liquidator — Notice  ofpropoeed 
appointment  of  particular  person — Subsequent  appoint^ 
ment,  without  previous  notice^  of  another  personr^ 
Validity. 

It  is  competent  for  a  company,  after  passing  a  resclu^ 
iion  for  voluntary  winding  up,  to  proceed  forthwith, 
without  previotis  notice  of  intention,  to  the  Section  of  a 
liquidator ;  and  this  general  power  will  not  be  cibrogated 
even  in  cases  in  which  notice  ?uis  been  given  of  intention 
to  elect  a  particular  person  as  liquidator,  and  such  person 
is  not  eleded. 

Decision  o/Kekewich,  J.,  ante  j?.  200  reversed. 

This  was  an  appeal  from  a  decision  of  Kekewioh,  J., 
on  the  15th  of  December,  1899  {ante  p.  200), 
refusing,  on  a  motion  by  the  defendant  company  in 
an  ordinary  debenture-holder's  action,  to  order  that 
the  receiver  already  appointed  in  the  action  on  the 
Ist  of  December,  1899,  should  hand  over  to  Mr. 
Marreco,  the  alleged  liquidator  of  the  company, 
certain  books  and  documents  beloDgiog  to  the  com- 
pany and  not  comprised  in  the  debenture-holder's 
security. 

It  appeared  from  the  affidavit  of  the  receiver  in  the 
debenture-holder's  action,  read  before  Kekewich,  J., 
on  the  16th  of  December,  1899,  that  he  was  perfectly 
willing  to  hand  over  the  books  and  documents  in 
question  as  the  court  might  direct,  but  that  in  the 
meanwhile  he  was  informed  by  his  solicitors  that  they 
had  grave  doubts  as  to  whether  Mr.  Marreco  had 
been  properly  appointed  liquidator  of  the  company. 

It  appeared  from  an  affidavit  of  the  secretary  of 
the  defendant  company  that  at  an  extraordinary 
general  meeting  held  on  the  1st  of  November,  1899, 
the  defendant  company  had  duly  passed  the  two 
following  resolutions:  (1)  That  the  company  be  wound 
up  voluntarily ;  (2)  that  Mr.  W.  Walker  be  appointed 
liquidator. 

On  the  6th  of  November  notices  were  sent  out 
convening  an  extraordinary  general  meeting  for  the 
16th  of  November,  for  the  purpose  of  confirming  the 
above  two  resolutions. 

On  the  meeting  being  held  on  the  16th  of  November, 
the  first  of  the  above  two  resolutions  was  oonfizmed; 
but  the  appointment  of  Mr.  Walker  was  not  ooq- 
firmed,  and  Mr.  Marreco  was  appointed  in  his  plaoe. 

On  these  facts  Eekewich,  J.,  found  that  the  appoint- 
ment of  Mr.  Marreco  as  liquidator  was  invalid;  and 
refused  to  order  the  receiver  in  the  debentore-holdflr*s 
action  to  hand  over  to  him  the  books  and  docomente 
in  question. 

From  this  decision  the  defendant  company  now 
appealed. 

Ward  Coldridge,  for  the  a^^pellant  oompwiy. — We 
have  two  grounds  for  this  motion.  (1)  The  liquidator 
is  properly  appointed.  Liquidators  maybe  appointad, 
without  previous  notice,  at  the  general  meeting  at 
which  a  resolution  for  voluntarily  winding  np  is 
passed :  Oakes  v.  Turquand,  15  W.  B.  1201,  L.  R. 
2  H.  L.  326,  per  Lord  Chelmsford,  at  p.  355 ;  Inrt 
Welsh  Flannel  and  Tweed  Co.,  23  W.  B.  658,  L.  R.  20 
£q.  360.  Here,  it  is  true,  notice  was  given  to  appoint 
a  particular  liquidator ;  but  that  resolution  hftTiag 
been  lost,  it  may  tSTtreated  as  though  no  notice  liad 


(a.)  Reported  by  J.  E.  Mobbib,  Esq.,  Banisier- 
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ever  been  given  of  it,  and  an  effaotiTe  resolution  to 
wind  np  havine  been  passed,  the  oompanv  was  there- 
upon 6ee  foruiwith  to  elect  whatever  liquidator  it 
chose:  In  re  Indian  Zoedane  Co.,  32  W.  B.  481,  26 
Oh.  D.  70.  It  took  advantage  of  this  freedom,  and 
elected  Mr.  Marreoo.  (2)  Even  Bm>poBe  that  the 
election  of  Mr.  Marreco  is  invalid,  xet  he  is  stiU  the 
dnly  authorized  nominee  of  the  company  for  the  pur- 
pose of  receiving  tiiese  documents. 

Warrington^  Q.C.,  and  Martdli,  for  the  receiver, 
the  respondent. — ^This  is  not  the  case  of  a  company 
bein^  woond  np  simply,  and  of  its  then  proceeding  to 
appomt  a  liquidator  without  previous  notice.  Here  a 
meeting  was  expressly  called  to  confirm  the  appoint- 
ment of  a  particular  gentleman,  and  to  substitute 
another  in  lus  place  at  the  last  moment  is  practically 
to  amend  the  previous  resolution.  That,  however, 
cannot  be  done. 

LiNDLBY,  M.B. — ^For  a  time,  I  admit,  I  thought 
that  the  notice  convening  the  meeting  for  the  16th  of 
November  was  possibly  calculated  to  mislead.  But 
when  I  look  more  doselv  into  the  law  applicable  to 
the  matter,  and  especially  when  I  bear  in  mind  that 
it  is  now  well  settied  that  it  is  competent  for  a 
company,  as  soon  as  a  winding-up  resolution  is  passed, 
to  proceed  forthwith,  without  previous  notice,  to  the 
appointment  of  a  liquidator,  the  case  assumes  a 
dmerent  aspect.  In  this  case  I  do  not  myself  believe 
that  those  who  sup^rted  Mr.  Walker  were  in  fact 
misled,  or  were  subject  to  any  surprise.  If  anyone 
thought  that  the  only  thing  that  could  be  done  at 
this  meeting  was  either  to  confirm  or  reject  Mr. 
Walker's  appointment,  then  I  think  he  made  a  mis- 
take in  point  of  law.  It  appears  to  me  that  there 
are  two  answers  to  tiie  contention  of  the  respondent : 
(1)  That  this  second  resolution  was  not  an  amend- 
ment of  the  former  one,  which  was  duly  put  to  the 
meeting  and  duly  rejected ;  (2)  that  if  the  court  gave 
effect  to  the  objection  now  raised,  it  would  mean 
enabling  directors  to  palm  off  their  nominee  upon  the 
company,  unless  the  meeting  should  be  postponed 
and  a  fresh  notice  sent  out.  I  think  that  tnat  ought 
not  to  be  allowed.  I  think  that  the  appointment  of 
Mr.  Marreco  is  good ;  but  even  if  it  were  not,  I  should 
incline  to  believe  that  he  was  still  entitied  to  the 
receipt  of  these  books  and  documents  as  the  nominee 
for  that  purpose  of  the  company.  I  prefer,  however, 
to  base  my  decision  on  the  ground  first  indicated. 

BiQBY  and  YAroHAN  Williams,  L.JJ.,  concurred. 

Solicitors,  FhUlipa  A  Boyle  ;  Francis  &  Johnwm. 


)iv.  1 

[  Yaughan  > 
)r,L.JJ.)   J 


Jan.  23,  30. 


From  Chan.  Div. 
(lindley,  M.B.,  and 
Williams  and  Bomer, 

In  re  Wkbxham,  Mold,  and  Oonnah'b  Quay 
Bailway  Co.  (a.) 

Railway  company  —  Receiver  and  manager  —  Cost  of 
litigation — **  Other  outgoings  " — Jurisdiction  of  court 
—Railway  Companies  Act,  1867  (30  &  31  Vict.  c. 
127),  s.  ^—Judicature  Act,  1890  (53  <fc  54  Vict.  c.  44), 
a.  5. 

Since  the  passing  of  the  Judicature  Act,  1890,  there 
can  be  no  doubt  that  the  court  has  power  to  order  the 
payment  of  costs  of  proceedings  under  a  special  Act, 
though  the  special  Act  contains  no  provision  for  this 
purpose. 

A  railway  company  incurred  costs  in  defending  an 


(a.)  Beported  by  J.  I.  Sttrlino,  Esq.,  Barrister- 
at-Law. 


action  brought  by  a  contractor  for  a  large  sum.  During 
the  course  of  the  proceedings  a  receiver  and  manager  of 
the  company  was  appointed,  on  the  petition  of  a  judgment 
creditor,  and  inquiries  as  to  creditors  were  directed  by  the 
receivership  order.  Leave  was  given  to  the  company  to 
continue  to  attend  the  proceedings  commenced  by  the  con- 
tractor. 

Held,  that  the  costs  incurred  in  resisting  the  contractor's 
claim  were  not  "  other  outgoings  "  within  the  meaning  of 
section  4  of  the  Railway  Companies  Act,  1867,  but  that 
all  such  costs  incurred  since  the  receivership  order  ought 
to  be  treated  as  incurred  in  pursuance  of  the  inquiries 
directed  by  tJuU  order,  and  ought  to  be  paid  in  priority 
to  any  future  payments  to  any  creditors  of  the  company 
who  had  benefited  by  the  opposition  to  such  claim. 

This  was  an  appeal  against  a  decision  of  Byrne,  J., 
which  raised  the  question  whether  costs  incurred  by  a 
railway  company  in  defending  an  action  were  **  other 
proper  outgoings  "  within  the  meaning  of  section  4  of 
the  Bailway  Companies  Act,  1867.  The  facts  were  as 
follows :  An  action  was  commenced  by  the  executors 
and  trustees  of  the  will  of  Benjamin  Piercy  against 
the  Wrexham  Co.  to  enforce  certain  daims  against 
the  company.  On  the  23rd  of  July,  1897,  an  order 
of  reference  to  arlntration  was  made  in  that  action. 
While  this  arbitration  was  pending  an  order  was 
made  on  the  8th  of  September,  1897,  under  the  pro- 
visions of  the  Bailway  Companies  Act,  1867,  upon 
the  petition  of  the  Great  Central  Bailway  Co.,  a 
judgment  creditor,  appointing  a  manager  and  receiver 
untn  further  order  to  manage  the  undertaking  of  the 
Wrexham  Co.,  and  the  works  and  property  comprised 
in  such  undertaking  or  connected  therewith,  and  to 
receive  the  tolls  or  sums  of  money  arising  upon  or 
out  of  the  said  undertaking.  And  it  was  ordered 
that  the  receiver  and  manager  should,  out  of  the 
money  to  be  received  by  him,  pay  all  expenses  (if 
any)  proper  and  necessary  to  be  paid  by  him  for  the 
maintenance,  management,  and  working  of  the  said 
railway,  and  proper  outgoings  in  respect  of  the 
said  undertaking,  the  costs  of  the  petitioners  and 
respondent  to  the  petition  to  be  taxed  by  the  taxing- 
master;  and  inquiries  were  directed  (1)  what  was  due 
to  the  petitioners  upon  their  judgment  debt,  and  (2) 
whether  there  were  any  other,  and  what,  debts  of  the 
respondents,  and  whether  the  same,  and  which  of 
them,  were  incumbrances  or  charges  upon  the  under- 
taking, or  tolls  and  moneys  arising  out  of  the  same, 
or  any  and  what  part  of  the  same  respectively ;  and 
how  the  same  respectively  were  creat^;  and  what 
were  the  right  and  priorities  of  the  persons  for  the 
time  being  interested  therein ;  and  liberty  to  reply 
was  reserved.  An  advertisement  for  creditors  was 
issued,  and  Piercy's  trustees  lodged  a  claim  against 
the  Wrexham  Co.  as  creditors  in  the  proceedings 
under  the  order  of  the  8th  of  September,  1897.  On 
the  16th  of  November,  1897,  Pier^s  trustees  applied 
by  summons  that,  notwithstanding  the  order  of  the 
8th  of  September,  1897,  and  the  advertisement  for 
creditors  to  prove  their  claims  in  pursuance  of  the 
said  order,  the  applicants  might  be  at  liberty  to  carry 
on  the  action  and  to  proceed  with  the  arbitration 
above  referred  to,  the  subject-matter  of  which  arbitra- 
tion proceedings  being  the  same  as  the  claim  entered 
in  the  claim-book  in  chambers  against  the  Wrexham 
Co. ;  and,  in  the  alternative,  as  to  how  the  claim  of 
the  said  trustees  against  the  said  railway  company 
was  to  be  determined. 

The  Wrexham  Co.  and  the  Great  Central  Bailway 
Co.  were  respondents  to  that  summons. 

On  the  22nd  of  November,  1897,  an  order  was  n&ade 
on  the  summons  to  this  effect,  as  appears  by  the 
master's  indorsement:  *' Order  for  lioerty  as  asked 
within,  and  to  indude  also  liberty  for  the  Wrexham, 
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&0.,  Bailway  Co.,  to  contiDue  to  attend  the  proceed- 
ings by  ftrbitrstion.  Claimant's  costs  to  so  with  the 
claim." 

An  award  was  made  in  the  arbitration,  and  on  the 
16th  of  March,  1898,  judgment  was  entered  np  in  the 
terms  of  the  award,  which  was  to  the  effect  that  the 
company  should  pay  and  issue  or  transfer  to  Pieroy's 
tnutees  £23,643  cash,  £6,933  in  ordinary  fully  paid- 
up  stock  of  the  company,  £1,733  in  Perpetual  4  per 
Cent.  Preference  Stock  of  the  company,  and  £4,286 
in  C  Debenture  Stock  of  the  company ;  each  party 
to  pay  his  or  their  own  costs  of  the  action,  counter- 
claim, reference  to  arbitration  and  award.  The  effect 
of  this  award  was  that  the  claims  of  the  Piercy 
trustees  were  considerably  reduced. 

The  Wrexham  Co.,  its  directors,  and  Mr.  PoUitt, 
the  solicitor  for  the  company,  then  applied  that  the 
costs  incurred  in  the  defence  of  the  action  and  arbi- 
tration should  be  treated  as  proper  outgoings,  and 
should  be  payable  in  priority  to  the  claims  of  the 
debenture-holder  of  the  company. 

Byrne,  J.,  refused  the  apnlication  on  the  ground 
that  as  the  undertaking  could  have  been  carried  on 
equally  well  if  the  company  had  not  resisted  the 
claim  of  the  Piercy  trustees,  the  costs  incurred  in 
resisting  such  claim  were  not  proper  outgoings  within 
the  meaning  of  section  4. 

The  applicants  appealed. 

C,  A.  RuBsdl,  Q.C.,  and  B,  J,  Parker,  for  the 
appellants. 

Neville,  Q.C,  and  F,  Thompson,  lor  certain 
debenture-holders . 

Whinney,  for  other  debenture- holders. 

M,  Eomer,  for  the  Great  Central  Bailway  Co. 

Cur,  adv.  vuU. 

Jan.  30.— LiNDLET,  M.B.— This  is  a  case  of  some 
novelty  and  some  little  difficulty,  and  gives  rise  to 
the  question  of  what  ought  to  be  done  about  some 
costs,  which  1  will  refer  to  presently,  when  an  order 
appointing  a  receiver  and  directing  inquiries  has  been 
made  under  the  Bailway  Companies  Act,  1867. 
Section  42  of  the  Act  stopped  the  breaking  up  of  a 
company  by  the  seizure  of  its  rolling  stock.  The  Act 
provided  that  instead  of  doing  that  a  judgment 
creditor  might  apply  for  and  obtain  a  receiver,  and 
if  necessary  a  manager,  by  a  petition  in  the  Court  of 
Chancery.  This  was  in  1867.  Then  the  Act  goes  on 
to  say  what  the  receiver  is  to  do,  how  he  is  to  deal 
with  the  money,  *'  and  all  the  money  received  by 
such  receiver  or  manager  shall,  after  due  provision 
for  the  working  expenses  of  the  railway  and  for  the 
proper  outgoings  in  respect  of  the  undertaking,  be 
applied  and  distributed  under  the  order  of  the  court 
in  payment  of  the  debts  of  the  company  and  other- 
wise, accordirg  to  the  rights  and  priorities  of  the 
p.  rsons  for  the  time  being  interested  therein."  Then, 
on  payment  of  the  amounts  so  due,  ^e  court  may 
discharge  the  receiver.  Bules  have  been  made  for 
carrying  that  Act  into  effect,  and  the  common  form 
of  order  has  been  ever  since  the  Act  was  passed  to 
appoint  a  receiver  and  if  necessary  a  manager,  and  to 
direct  inquiries  for  the  purpose  of  ascertaining  how  the 
assets  ought  to  be  distributed,  and  in  this  particular 
case  the  order  directs  an  inquiry  of  what  is  due  to  the 
petitioner,  who  is  an  alleged  creditor,  and  an  inquiry 
'*  whether  there  are  any  other  and  what  debts  of  the 
company,  and  whether  the  same  and  which  of  them 
are  incumbranoes  or  charges  on  the  undertaking,  or 
moneys  arising  out  of  the  same  or  any  and  what  part 
of  the  same  respectively,  and  how  the  same  were 
created,  and  what  are  the  rights  and  priorities  of  the 
persons  for  the  time  being  entitled  in  respect  thereof." 


Now,  the  Act  says  nothing  at  all  about  costs,  and  if 
there  were  no  jurisdiction  to  give  costs  I  suppoas 
nobody  would  get  any  costs  under  this  Act,  Dot  of 
course  that  cannot  be  so.  There  must  be  somewhere 
or  other  some  power  for  making  an  order  for  the 
payment  of  costs  which  are  incurred  by  the  petitioii 
an<f  consequent  on  it,  and  ever  since  the  Act  of  1867 
has  been  passed  orders  have  been  made  for  the  pay- 
ment of  those  costs.  In  this  particular  case  the  oobts 
of  the  petitioner  were  ordered  to  be  paid  by  the 
company. 

Now,  where  does  that  power  come  from  ?  Where 
is  the  jurisdiction  to  do  that  P  Tou  cannot  find  it  in 
the  Act,  but  that  section  of  the  Act  of  Parliament, 
like  others  sections,  is  based  upon  the  footing  that  the 
courts  have  jarisdiocion  to  order  costs  in  those  cases, 
and  the  court  has  always  exercised  such  jurisdiction. 
Any  doubt  there  may  bo  about  the  jurisdiction  of  the 
court  to  order  costs  in  distributing  funds  under  u 
Act  of  Parliament  which  says  nothing  about  them  is 
removed  by  the  important  section  which  was  pat  into 
the  Judicature  Act  of  1890~seciion  5 — ^whioh  was 
passed  for  the  purpose  and  with  the  objeolawhioh 
were  explained  by  this  court  ia  Inre  Fisher ^  42  W.  B. 
241,  [1894]  1  Ch.  53,  450.  It  runs  thus:  "Snbjeot 
to  the  Supreme  C.  urt  of  Judicature  Acts  and  the  rules 
of  court  made  thereunder  and  to  the  express  provisions 
of  any  statute  whether  passed  before  or  after  the 
commencement  of  this  Act" — those  last  words 
are  not  in  the  rule:  *'The  costs  of  and  incident 
to  all  proceedings  in  the  Supreme  Court,  inoluding 
the  administrntion  of  estates  and  trosts,  shall 
be  in  the  discretion  of  the  court  or  judge." 
l^en  come  these  words,  which  are  of  importanoe— 
"and  the  court  or  jndee  shall  have  full  power  to 
determine  by  whom  and  to  what  extent  mush  oosts 
are  to  be  p&id."  The  reason  and  the  object  of  that 
section  was  that  there  was  some  doubt  as  to  the 
jurisdiction  of  the  Court  of  Chancery  to  order  oosts 
under  special  Acts  of  Parliament  relating  to  the  com- 
pulsory purchase  of  land.  One  of  the  instanowi 
whi(^  was  mentioned  was  whether  a  railway  com- 
pany, for  example,  buying  land  under  some  special 
Act  could  be  ordered  to  pay  the  costs  of  the  invest- 
ment and  so  forth,  lliere  was  a  differenoe  of  opinion 
about  it,  and  that  section  was  passed  in  oider  to 
remove  all  doubt.  As  I  understand  that  section  it  iS| 
as  I  said  it  is  in  in  re  Fisher,  that  where  there  is  an 
Act  of  Parliament  relating  to  funds  to  be  distributed 
and  proceedings  to  be  taken  for  the  purpoee  of 
having  tiiem  £stributed  according  to  the  Aot,  the 
court  whic^  has  to  do  the  distribution  and  award  the 
money,  has  jurisdiction  over  the  oosts,  and  must  make 
the  proper  order  for  the  payment  of  them.  There- 
fore, idthough  the  Bailway  Companies  Act,  1867,  says 
nothing  at  all  about  costs,  I  have  not  the  slightest 
doubt  that  the  practice  which  has  prevailed  from  the 
beginning  of  ordering  costs  to  be  paid  out  of  the 
funds  in  the  hands  of  the  receiver  is  ptrfecUy  justi- 
fiable, and,  as  I  say,  if  there  was  before  any  doubt 
on  the  matter,  that  doubt  is  removed  by  the  Act  to 
which  I  have  referred. 

The  facts  in  this  case  are  as  follow :  The  oompsay 
had  issuf  d  a  number  of  debentures  and  some  ordinary 
stock.  In  1893  an  action  was  commenced  by  the 
executors  of  a  contractor  claiming  large  sums  ol 
money  from  the  company.  The  executors  claimed 
£60,000  cash  and  a  very  large  sum  in  dfcbeuturea. 
£25.000  I  am  told.  That  was  met  by  a  oonoterdftim 
for  the  conveyance  of  some  land.  That  dispute  was, 
of  course,  a  very  complicated  one,  and  tin  ordt>r  was 
made  to  refer  the  whole  matter  to  arbitration.  That 
was  done  on  the  23rd  of  July,  1897.  Oa  the  8th  of 
September,  1897,  an  order  was  obtained  by  a  jud^oaent 
creditor  appointing  a   receiver   and   manager,   and 
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direotiog  the  iDquiriea  to  which  I  ha^e  referred.    The 
oooe(>qui*Doe  of  that  was  that  the  exeoators  of  Pieroy 
Mi  a  iittle  embarrasaed.    Tbey  did  not  know  whether 
it  was  best  or  right  .to  bring  in  their  daim  under  the 
order  directing  inquiries,  or  whether  it  was  better  to  go 
on  with  the  arbitration,  and  therefore  they  took  out  a 
sommons  for  leave  to  go  on  with  arbitration.    That 
snmmous  was  served  upon  the   judgment  creditor 
and  upon  the  company,  but  it  was  not  served,  as 
lar  as  I  can  see,  upon  the  debenture-holders,  and  I 
do  not  see  that  it  would  be  necessary,  but  I  suppose 
their  interests  were  rppresented.    Upon  that  summons 
leave  was  given  to  the  executors  to  carry  on  the  pro- 
ceedings in  the  arbitration,  and  leave  was  also  given 
to  the  company  to  attend  those  proceedings.      No 
ordtT  was  drawn  up;    it  was    an   order   made   in 
chambers,  and  the  first  question  we  have  to  consider 
M,  What  was  the  meaning  of  that  order,  what  did  it 
leally  mean  ?    I  cannot  help  thinking  that  the  true 
tueaniug  of  it  was  that  the  company  not  only  should 
attend  the  proceedings  (which  was  an  order  not  worth 
making)  but  that  it  should  oppose  the  proceedings 
aod  du  as  it  had  been  doing  up  to  that  time— fight 
the  claim  of  the  contractor's  executors  and  fight  on 
behalf  of  tverybody  interested  iu  the  assets  of  the 
company.     We  cannot  doubt  for  a  moment  that  that 
was  the  real  meaning  of  the    parties  and  of    the 
order  itself.    But  be  that  as  it   may,  it   becomes 
very   important   to    determine,    because   this    case 
to  my  mind   turns  upon    the    true   ^ect   of   that 
order.    I  regard  it,  and  we  aJl  regard  it,  as  an  order 
—an  arrangement,  because  I  dare  say  it  was  arranged, 
I  do  not  know— to  the  effect  that  the  company  should 
oppose  and  fight  that  daim  in  the  arbitration  rather 
than  the  matter  should  be  brought  into  chambers,  and 
fought  all  over  again  in  the  interests  of  everybody. 
Then  the  arbitration  proceeded,  and  an  award  was 
made  in  favour  of  the  executors,  but  cutting  down 
their  daim  very  considerably,  and  in  particular  cutting 
down  their  ola^  to  debentures.    Instead  of  obtain- 
ing from  the  arbitration  the  large  amount  of  deben- 
tures sought,  thev  obtained  a  comparativdy  small 
number.    They  only  got  £4,300  G  Debenture  St  >ck, 
they  got  some  ordinary  Preference  Stock  and  cash,  and 
got  a  good  deal,  but  thev  did  not  get  anything  like  the 
qoaniitv  of  debentures  whidi  they  sought.  Sothatinthe 
result  the  upahot  was  that  the  company  defended  that 
daim  for  the  benefit  of  other  deb^ture-holders,  and 
other  debenture-holders  sot  the  benefit,  for  if  the 
daim  had  not  been  resisted  and  fought  the  executors 
nifl^t  have  established  a  daim  to  a  large  sum  of 
debentures  which  they  would  have  recovered  pari 
pasiu  with  the  C  debentures.    Now,  the  arbitrator 
made  no  order  as  to  costs— that  is  to  say,  as  between 
the  daimants,  the  contractor's  executors  on  the  one 
side  and  the  oompaoy  on  the  other.    Each  had  to  pay 
his  own  costs.    Now  the  first  question  is,  How  are  the 
company's  oosts  to  be  obtained?    In  order  to  obtain 
them  a  summons  was  taken  out  for  payment  of  these 
oosts  in  priority  to  everybody  and  upon  the  footing 
that,  although  they  could  not  be  called  "  the  working 
expenses  "  of  the  railway,  yet  they  might  and  ought 
to  be  regarded  as  "  other  proper  outgoings  in  respect  of 
the  undertaking."  Byrne,  J.,  was  unable  to  adopt  that 
view  and  he  decided  against  the  applicants  and  said 
they  were  not  such  costs  as  could  be  fairly  and  properly 
regarded  as  "other  proper  outgoings  in  respect  of 
the  undertcikiDg,"    and  he  refused   the   summons. 
There  it,  then,  an  appeal  to  us,  and  tibe  same  con- 
tention was  made  before  us  that  these  costs  ought  to 
be  regarded  as  proper  outgoings  in  respect  of  the 
undertaking;  but  we  fed  the  same  difficulty  that 
Byrne,  J.,   did  in  that.      They  are  certainly  not 
working  expeoaes  of  the  railway,  and  without  going 
so  far  as  Kay,  J.,  did  in  In  re  Ekukrn  and  Midlande 


Bailway  Co.,  45  Oh.  D.  367,  39  W.  B.  Dig.  190, 
and  saying  that  the  proper  outgoings  must  be 
equivalent  to  or  substantially  the  same  thing  as 
working  expenses — without  cutting  it  down  so 
narrowly  as  that— it  would  be  stretdiiog  the 
ordinary  meaning  of  the  words  *'  other  proper  out- 
goings in  respect  of  the  undertaking  "  to  say  that 
they  induded  the  costs  of  the  litigation  in  resoect 
of  this  daim.  We  are  not  prepiSed  to  do  that, 
and  therefore  we  do  not  differ  from  the  construction 
put  by  Byrne,  J.,  upon  this  section ;  but  there  is  this 
to  be  said.  It  does  not  follow  that  there  is  no  pro- 
rision  to  be  made  for  these  costs,  and  taking  the  view 
which  we  do  of  the  order  giving  the  company  leave  to 
attend,  and  treating  that  as  an  authority  to  defend 
for  the  benefit  of  all  the  debenture-holders,  we  are  of 
opinion  that  these  costs  incurred  since  the  order,  should 
be  regarded  as  costs  of  the  proceedings  in  the  mat^  of 
this  company,  and  that  these  should  have  priority 
over  the  debenture-holders  who  have  got  the  benefit 
of  the  resistance  to  that  daim.  That,  we  think,  is 
the  fair  upshot  of  the  whole  matter,  and  therefore 
we  propose,  while  agreeing  with  Byrne,  J.,  in  the 
construction  he  put  upon  the  Act,  to  var;^  the  order, 
and  add  this  declaration :  *'  That  the  costs  incurred  by 
the  Wrexham,  Mold,  and  Oonnah's  Quay  Railway  Co. 
in  the  defence  of  the  action  WhUwham  v.  The 
Wrexham  Co,y  in  the  arbitration  of  such  action 
and  proceedings  consequent  thereon  since  the  8th  of 
September,  1697  (not  before ;  they  ask  for  oosts  before 
that,  which  they  are  dearly  not  entitled  to,  those  costs 
are  ordinary  debts  of  the  company  so  far  as  we  can 
see),  ought  to  be  treated  as  incurred  in  proseoutiDg 
the  inouiries  directed  by  the  order  of  the  8th  of 
September,  1897,  made  in  the  above  matter,  and  were 
incurred  for  the  benefit  of  the  debenture-holderB  and 
other  creditors  of  the  Wrexham  Oo.,  and  ought  to  be 
paid  with  the  oosts  of  this  appeal  in  priori^  to  any 
future  payments  to  them  or  any  of  them."  Then 
there  ought  to  be  liberty  to  ap^y  to  the  judge  to 
whose  court  the  proceedings  m  this  matter  are 
attached  for  payment  and  for  it  to  be  worked  out. 
That  is  how  the  matter  standi,  and  that  exhausts  the 
whole  thing. 

Vattghan  Wiluahb,  L.  J.— I  entirely  agree  with 
the  Master  of  the  Bolls  in  the  result  of  his  judgment, 
and  also  in  the  reasons  he  has  given  for  it. 

BoMXB,  L.  J.'I  agree.  I  should  like  to  add  this, 
although  I  think  it  is  covered  by  what  the  Master  of 
the  Bolls  has  said,  but  I  should  like  to  make  it 
perfectly  dear.  It  does  not  follow  from  our  judgment 
that  all  costs  incurred  by  parties  to  this  order,  or  to 
the  inquiries  thereby  directed,  would  of  necessity  be 
paid  in  priority  to  the  dahns  of  the  debenture- 
holders  or  of  the  judgment  creditors;  for  example,  I 
can  wdl  understand  that  some  costs  under  the 
order,  or  in  carrying  out  or  in  answering  the 
inquiries  thereby  directed,  may  have  been  incurred 
under  such  droumstances  as  would  show  that 
they  were  really  incurred  for  the  benefit^not, 
for  example,  of  the  debenture-holders,  but,  say,  of  the 
judgment  creditors,  and  those  ranking  after  them. 
In  a  case  like  that,  for  example,  I  think  the  costs 
would  be  prorided  for,  but  would  not  be  provided  for 
in  priority  to  the  debaature-holders.  Or  costs  nught 
be  incurred  by  the  company  which  were  not  really  for 
the  benefit  of  the  debenture -holders  or  judgment 
creditors,  in  which  case  those  costs  would  be  provided 
for  aiter  providing  for  the  costs  of  the  delieoture- 
holders  and  tbe  judgment  creditors.  In  the  present 
case  as  dedded  by  Sie  judgment  of  the  Master  of  the 
BoUs  why  we  have  given  these  costs  in  priodty  to 
debenture-holders  and  the  judgment  areditor- 
the   ordinary  creditors   and     the    shairelic* 


814 


THE  WEEKLY  REPORTER.      \»^vr.im.}    VoL  XLYm. 


0.  A.        Attobnby-Genbral  v.  Brighton  and  Hotb  Co^opb&ativb  Supply  Assooiatiov. 


a. 


beoaose,  as  pointed  out  hv  the  Master  of  the  Bolls,  the 
oosts  were  really  incnrred  for  the  benefit  of  all  those 


Solidtors,  NarrU,  AUens,  &  Chapman,  for  J.  B. 
PoUiU,  Manchester;  Field,  Roscoe,  &  Co.,  for  Evan 
Morris  ib  Co.,  Wrexham;  Shar^,  Parker,  &  Co.,  for 
Alwp,  Stevens,  Harvey,  &  Crooks,  Liverpool;  Cunliffes 
<fc  Davenport,  for  B.  5.  Lingard-Motik,  Manchester. 


From  Ohan.  Div.  ) 

(Lindley,  M.B.,  and  Vaughan  { 

Williuns  and  Bomer,  L.^.)    j 


Jan.  22. 


Attobkby-Gkntoal  v.  Brighton  and  Hoyb  Co- 
oPERATiyx  Supply  Association,  (a.) 

Highway— Nuisance— Obstruction  ^  Loading  and    un- 
loading of  vans— Injunction. 

The  private  reasonable  right  to  use  a  public  highway 
in  carrying  on  a  business  must,  in  a  case  of  difficulty,  give 
way  to  the  public  right  of  using  the  highway.  What  is 
a  reasonable  user  of  a  highway  depends  on  the  fads  of 
each  particular  case.  It  is  not  enough  that  the  user 
consists  in  an  aggregate  of  lawful  acts. 

This  was  an  appeal  against  a  decision  of  Kekewich, 
J*>  by  which  he  granted  a  perpetual  injunction 
restraining  the  defendants  from  causing  a  nuisance 
to  the  public  b^  obstructing  and  putting  to  unreason- 
able and  excessive  user  the  public  highway  on  which 
their  premises  abutted,  and  by  obstructing  and  using, 
to  the  interference  with  and  danger  of  the  public,  the 
footway  on  the  side  of  the  highway. 

The  action  was  brought  by  the  Attorney- General 
on  the  relation  of  James  Pack,  a  lodging-house 
keeper,  of  21,  Lansdowne-street,  Brighton,  for  an 
injunction  to  restrain  the  defendants,  who  carry  on 
business  in  the  same  street,  from  causing  a  nuisance 
to  the  public  and  to  the  plaintiff  by  an  alleged  un- 
reasonable user  of  the  street,  through  blocking  it 
with  carts  and  vans,  and  causing  an  offensive  smell 
by  allowing  accumulations  of  droppings  from  their 
horses.  The  plaintiff  complained  that  the  defendants 
used  the  street  for  loading  and  unloading  their  vans, 
so  that  not  only  the  roadway  but  also  the  foot  pave- 
ment was  obstructed  from  early  in  the  morning  to 
late  at  night.  In  the  result  the  question  became  only 
one  as  to  the  right  of  the  public  generally  to  restrain 
the  alleged  nuisance,  the  plaintiff  abandoning  any 
claim  for  private  damage. 

The  defendants  appealed. 

Warmington,  Q.C.,  and  A.  BeddaU,  for  the  defend- 
ants, the  appellants.— The  purposes  for  which  a 
highway  exists  have  to  be  considered.  You  cannot 
enclose  it.  If  you  are  willing  to  remove  an  obstruc- 
tion you  do  not  cause  a  nuisance  for  which  an  injunc- 
tion will  be  granted.  [Vaughan  Williams,  L.J.— 
You  cannot  test  an  unlawfal  obstruction  by  saying 
that  you  are  always  willing  to  move  apart.]  There 
is  no  evidence  of  inconvenience  heins  suffered  by  the 
public  Public  means  not  only  people  passing  to  and 
fro,  but  also  the  adjacent  owners,  ft  you  cannot  load 
and  unload  in  the  highway,  business  would  stop. 
This  is  not  an  illegal  exclusion  of  the  public  from  the 
highway.  [Lindlky,  M.B.— There  is  a  conflict 
between  private  and  public  rights.]  We  can  use  the 
highway  for  our  business  as  long  as  we  do  not  un- 
reasonably affiBct  our  neighbours.  It  is  a  mere 
question  of  excessive  user.  How  are  you  ffoing  to 
measure  excess.  Are  the  public  inconvenienced ;  if  not, 

(a.)  Beported  by  Paul  Strickland,  Esq.,  Barrister- 
at-Law. 


an  injunction  will  not  be  granted.  Our  user  is  not 
excessive,  therefore  an  injunction  ought  not  to  be 
granted. 

They  referred  to  Bex.  v.  Gross,  3  Gamp.  224; 
Bex.  V.  Jones,  3  Gamp.  230 ;  ^Attomey-Oeneral  v. 
Sheffield  Gas  Consumers  Co.,  1  W.  B.  185,  3  De  G.  M« 
&  G.  304 ;  Original  Hartlepool  CoUeries  Co.  v.  CHhb^ 
5  Oh.  D.  713,  25  W.  B.  Dig.  121. 

Macmorran,  Q.C.,  and  E.  A.  Parkyn,  for  the 
respondent,  were  not  caJled  upon. 

Lindley,  M.B. — It  appears  to  me  that  it  is  qmte 
impossible  for  us  to  reverse  this  judgment,  by  wiuch 
the  learned  judge  has  granted  an  injunction  to 
restrain  the  defei^Lants  from  causing  a  nuisance  to 
the  public  by  obstructing  and  putting  to  unreasonable 
use  a  public  highway  known  as  Lansdowne-atreei, 
or  by  obstructing  and  using  to  the  interferenoe  wcHi 
and  danger  to  the  public,  the  footway.  Now,  the 
substance  of  the  case  is  this:  It  is  said  that  the 
defendants  have  got  a  large  business,  a  bosineBS 
which  is  benefloial  to  the  public  as  wall  as  to  the 
shareholders.  They  have  stores,  and  they  supply 
things  which  the  public  want,  and  they  carry  on  that 
business  in  a  street  the  roadway  of  which  is  a  litUe 
less  than  twenty  feet  wide.  Their  business  evidently, 
from  the  evidence,  has  increased  of  late  years,  and 
the  complaint  is  that  they  obstruct  the  street.  Now, 
let  us  first  of  aU  look  and  see  to  what  extent  they 
obstruct,  and  without  reference  to  anything  about 
reasonable  or  unreasonable  let  us  see  what  they  do^ 
They  certainly  block  up  one-half  of  the  street  for 
some  distance  by  putting  six  vans — ^we  will  call  it 
six,  that  being  the  numl^  which  is  now  apparently 
used — ^which  are  packed  dose  together  tail  on  towards 
the  kerb  and  projecting  into  the  road.  The  vans 
have  horses,  and  the  horses  are  turned  round  so  far 
as  they  can  be,  so  as  to  leave  as  much  zo<Hn  as 
possible  on  the  other  side  of  the  vans.  •  There  is  no 
obstruction  at  all  at  night — ^that  seems  to  be  oonoedsd 
— but  during  the  day-time  there  are  half-a-dosen 
vans  there  packed  in  the  way  to  which  I  have  alluded 
every  other  hour.  They  begin  at  8.45  and  go  on 
until  9.40.  Then  there  is  an  hour  clear,  then  there 
is  another  hour  loading  and  unloading  and  then  there 
is  another  hour  clear,  and  so  on  every  other  hoar 
during  the  daytime.  From  8.45  to  5.45  there  is  this 
accumulation  of  vans  and  horses,  and  there  is  the 
loading  and  the  unloading  across  the  pavement  to 
such  an  extent  that  the  foot  passage  is  matwrinlly 
obstructed.  There  is  evidence — evidence  which  I  do 
not  and  cannot  disregard — that  the  passage — ^I  mean 
by  that  the  carriage-pasoago  along  the  streot  is 
obstructed.  I  do  not  mean  to  say  that  it  is  stopped 
long,  but  the  evidence  is  that  it  is  such  a  nuiaanoe  to 
get  along  that  people  shirk  the  street.  There  is 
evidence  that  carriages  have  been  turned  back  and 
there  is  evidence  from  one  person,  at  all  events,  that 
if  you  drive  along  there  you  are  very  apt  to  be 
annoyed  by  these  horses,  which  interfere  with  the 
passing  horses.  The  passage  left  is  very  narrow  and 
if  there  happens  to  be  ai^ytmng  in  the  passage  at  the 
time  you  want  to  pass  you  cannot  pass  at  alL  Those 
are  the  facts,  and  upon  those  facts  it  is  impossible  ta 
say  there  ii  not  an  obstruction  to  the  ri^t  of  way  ia 
fact. 

Now,  primd  facie  that  is  enough  to  constitate  a  legal 
nuisance — a  nuisance  that  ii  not  a  lawful  naiaanoa, 
but  a  nuisance  in  point  of  law  to  a  highway.  The  public 
have  a  right  to  pass  and  repass  freely  and  withoet 
obstruction,  not  omy  over  the  half  of  the  street  oooapied 
by  the  defendants'  vans,  but  over  the  whole  of  the 
street.  Of  course  there  must  be  in  all  slioeli  and  m 
all  populous  places  a  good  deal  of  give  and  take,  and  it 
woola  be  zidioulous  to  say  that  because  a  oart  is 
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staoding  o|>posite  a  house  for  a  short  time,  tihat  is  snoh 
an  obfltroction  as  to  amoimt  to  a  nuisance.    Of  oonne 
that  ii  absurd,  and  the  whole  diffioolty  in  this  case 
arises  from  the  difficult  of  drawing  the  line.    I  will 
refer  presently  to  what  X  consider  to  be  the  line.  Now 
let  us  look  and  see  what  the  defendants  have  to  say 
for  themselves.    They  say  the^r  are  canying  on  a 
lawful  business  in  a  way  which  is  reasonable,  and  so 
reasonable  that  it  is  really  necessary  if  they  are  to 
cacry  on  their  business  here  at  all,  that  tiiey  should 
do  pretty  much  as  they  are  doing.    It  strikes  me  if 
you  look  only  at  the  cazrying  on  of  tiieir  business, 
that  what  they  are  doing  is  perfectly  reasonable. 
The^  have  a  large  business,  there  is  a  great  deal  of 
loamng  and  unloading  to  be  done ;  they  have  a  lot  of 
carts,  and  they  do  not  dawdle  as  far  as  I  can  see— that 
is  to  say,  that  each  cart  is  loaded  and  unloaded  with 
fair  dispatch ;  there  is  no  complaint  about  that,  and 
therefore  you  have  to  consider  what  is  the  consequence 
of  their  reasonable  exercise  of  their  rights  coming 
into  conflict  with  the  rights  of  the  pubhc  to  use  this 
highway.    Now,  I  take  the  law  to  be  that  which  was 
laid  down   long   ago,  and  I  belieye    with  perfect 
coiieotness,  in  Bex  v.  RuMeU,  6  East  427,  at  p.  430. 
The  facts  there  were  not  quite  the  same  as  here, 
but  what  I  am  going  to  read  appears  to  me  to 
express    in    better   language    than    I    could   what 
the   law  is,  and   it   has   the    great   advantage    of 
having  stood  the  test^  of  the  best  part  of  a  hundred 
years  of  criticism.    What  the  court  said  was:  '<It 
should  be  fully  understood  that  the  defendant  could 
not  legally  carry  on  any  part  of  his  business  in  the 
public  street  to  the  annoyance  of  the  public.    That 
the  primary  object  of  the  street  was  for  the  free 
passage  of  the  public,  and  anything  which  impeded 
that  free  passage,  without  necessity,  was  a  nuisance. 
That  if  the  nature  of  the  defendimt's  business  was 
such  as  to  require  the  loading  and  unloading  of  so 
many  more  of  his  wagons  l^an  could  convenienUy 
be  contained  within  his  o?m  private  premises,  he 
must  either  enlarge   his   premises   or   remove    his 
bnsmess  to  some  more  convenient  spot."    I  take  that 
to  be  the  law — what  does  that  mean?  and  in  sub- 
stance what  does  it  come  to  P    It  comes  to  this,  that 
in  a  case  of  doubt,  in  a  case  of  difficulty,  the  private 
reasonable  right  to  carry  on  one's  business  must  give 
way  to  the  public  right  of  using  the  street    li  the 
public  right  of  using  the  street  is  so  obstructed  in 
fact  in  that,  that  ri^ht  cannot  be  used  to  the  extent 
which  the  law  requires,  then  the  private  right  must 
give  way,  and,  to  my  mind,  it  is  not  an  answer  to  say 
that  the  defendants  can  go  on  using  this  street  in  a  way 
that  is  reasonable  if  you  look  to  their  interests  alone. 
It  is  urged,  as  of  course  it  is  always  urged,  that  it  is 
difficult  to  draw  the  line.  I  admit  that  it  is  extremely 
difficult  to  draw  the  line.    You  may  say  that  if  a  cart 
stands  opposite  a  grocer's  door  for  five  minutes  to 
take  up  some  goods  it  is  obstructing  the  street,  and  of 
course  it  is,  to  a  certain  extent,  but  it  is  to  such  an 
extent  as  timt  it  would  be  ridiculous  to  say  that  that 
is  an  indictable  nuisance,  or  an  actionable  nuisance, 
or  a  ground  for  an  injunction.  Itiiaquestionof  degree. 
You  may  say.  What  is  the  difEerence  between  one  cart 
and  two  ?  You  cannot  draw  the  line— nothmg  is  more 
common  in  life  than  to  be  unable  to  draw  the  line 
between  two  things.    Who  can  draw  the  line  between 
plants  and  animals  P  aud  yet  who  has  any  difficulty  in 
Miying  that  an  oak-tree  is  a  plant  and  not  an  animal  P 
Kow,  when  you  come  to  look  at  the  facts  of  this  case 
there  is  snob  an  amount  of  obstiuction,  obstruction  to 
such  an  extent,  as  to  block  up  this  street  so  long  and  so 
much  that  people  avoid  it  rather  than  face  the  incon- 
venience of  gomff  along  it,  and  that  is  to  my  mind 
utterly  unjuatifiable.    I  think  the  injunction  ought  to 
be   affixmady   with    the    vanatkm  that   the   word 


wilfully  ought  to  be  struck  out.    I  think  the  appeal 
ought  to  be  discussed,  and  dismissed  with  costs. 

YAiroHAir  WiujAMB,  L.J.— I  agree,  because  I 
regard  the  decision  in  the  court  bSlow  as  a  deci- 
sion upon  a  <}uestion  of  fact  as  to  which  there  was 
evidence.  I  do  not  af^ree  or  I  should  not  agree  if 
the  decision  in  the  court  below  had  been  a  decision 
of  law  resulting  from  the  facts  proved  in  evidence.  I 
think  it  is  right  to  make  the  observations  that  I  am 
ffoin^  to  make  because  I  cannot  help  feeling  that  the 
decision  which  we  are  giving  to-day  is  one  of  great 
public  importance  in  all  populous  places  where  com- 
mercial Dusiness  is  conducted,  and  I  should  not 
like  it  to  be  said  hereafter  that  there  has  been 
a  decision  in  the  C!ourt  of  Appeal,  which  shows 
that  it  is  unlawful  to  do  the  particular  kind  of 
act  which  was  done  by  the  defendants  here. 
Because  if  that  were  our  decision  here  I  should 
hesitate  a  lone  time  before  I  could  assent  to  it, 
because  I  think  that  such  a  decision  would  be  a  very 
serious  blow  to  the  interests  of  the  public  throug;hout 
the  Idngdom  by  preventing  commercial  business 
being  seoirely  carried  on  at  all  in  crowded  neighbour- 
hoods. That  there  was  a  physical  obstruction  in  this 
case,  of  course,  is  beyond  a  douht.  There  was  less 
room  in  the  highway  by  reason  of  what  the  defendants 
did.  There  was  dwlacement  in  the  room  available 
by  the  presence  of  the  defendants'  carts  there,  but  this 
action  could  not  be  supported  merely  by  showing  that 
there  was  a  physicar  displacement  or  a  physical 
reduction  in  the  amount  of  room  available  for  the 
public  during  the  time  that  the  defendants'  carts 
were  standing  at  their  warehouse.  It  must  be  shown 
to  support  uiis  action  not  only  that  there  was  such 
a  physical  displacement  or  physical  reduction  in  the 
temporarily  available  use  of  the  highway  by  the 
pubHc ;  but  it  must  be  shown  that  such  displacement 
or  reduction  was  not  consistent  with  the  full  user  of 
the  highway.  Now,  a  highway  is  primarily,  no 
doubt,  for  the  purpose  of  the  passage  of  ner  Majesty's 
subjects,  but  it  is  also  for  the  purpose  that  those  who 

C  along  tiie  highway  shall  be  able  to  stop  at  such 
les  as  abut  on  the  highway,  and  either  call  for 
goods  or  persons  there,  or  discharge  goods  or  persons 
there.  The  fact  that  you  temporuily  reduce  the 
width  of  the  roadway  does  not  make  that  act 
unlawful  and  does  not  make  your  obstruction  an 
unlawful  obstruction*  It  not  onlv  does  not  do  so  in 
a  broad  street,  but  it  does  not  do  so  in  a  narrow 
street.  If  you  have  got  a  narrow  street  that  will  only 
admit  of  one  vehicle  going  down,  and  which  will  not 
admit  of  two  broad  vemdes  going  down  for  the 
moment,  no  doubt  if  you  have  a  cart  drawn  uj)  at  a 
house  in  that  narrow  street  you  are  physically 
reducing  that  highway,  it  ii  no  longer  available  for 
the  pubuc  during  the  time  that  that  cart  is  standing 
in  a  narrow  street ;  but  it  is  no  more  unlawful  to  caU 
at  a  house  in  such  anarrow  street  than  it  is  unlawful 
to  call  at  a  house  in  a  large  street.  In  either  case 
part  of  tiie  proper  and  part  of  the  lawful  user  of  a 
highway  includes  access  to  the  premises  which  abut 
upon  the  highway. 

Then  if  the  cases  are  looked  at  I  do  not  think  that 
there  will  be  found  any  case,  at  all  events  of  an 
indictment,  in  which  there  has  been  a  conviction  upon 
evidence  which  merely  shows  excessive  user,  a  very 
large  user  of  a  lawful  right  as  distinguished  from  an 
improper  user  of  a  highway.  In  Rex  v.  Rttasdl  there 
was  obviously  an  improper  user  of  the  highway  and 
in  Rex  v.  Gross  and  Rex  v.  Jones  ;  in  all  of  them  there 
was  an  improper  user  of  the  highway,  but  in  each  one 
of  those  .three  cases  tiie  jud^ent  as  delivered  ex- 
pressly asserts  the  riffht  of  access  to  houses  provided 
it  is  reasonably  ezarSsed.    To  take  the  judgment  ol 
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Lord  Ellenborough  in  Bex  ▼.  Jonea,  he  says :  '<  If  an 
unreasonable  time  is  oocupied  in  the  operation  of 
delivering  beer  from  a  brewer's  dray  into  &e  cellar  of 
a  publican,  this  is  certainly  a  nuisance.  A  cart  or 
wagon  may  be  unloaded  at  a  gateway,  but  this  must 
be  done  with  promptness."  I  will  not  occupy  time 
by  reading  the  other  two  judgments,  but  each  one 
explicitly  affirms  the  lawfulness  of  such  user  of  the 
highway.  So  much  for  the  common  law  cases,  but 
in  Attorney-General  v.  Sheffield  Ocu  Consumers 
Co.,  the  same  proposition  is  affirmed  as  plainly 
as  can  be  by  LJord  Cranworth  in  delivering 
the  judgment  of  the  court.  On  the  other 
hand,  it  cannot  possibly  to  my  mind  be  said, 
that  no  amount  of  user  could  possibly  amount 
to  a  nuisance  if  that  user  consisted  of  an  aggre* 
gate  of  lawful  acts.  I  do  not  agree  with  that 
proposition  at  all.  The  truth  of  the  matter  is  that 
you  have  always  got  in  these  cases,  before  you  can 
answer  the  question.  Aye  or  no,  was  that  particular 
user  necessary  or  reasonable  P  to  take  in  consideration 
all  the  facts  of  the  case.  If  you  are  dealing  with  a 
narrow  street,  a  single  carriage  street,  it  obviously 
may  be  necessary  to  block  up  that  street  much  more 
than  it  ever  can  be  in  a  wide  street  with  a  wide 
roadway.  Again,  if  a  railway  station  or  business 
premises  have  got  a  yard  in  which  they  can  discharge, 
I  take  it  that  that  would  be  one  of  the  circumstances 
which  might  be  taken  into  consideration  in  showing 
that  it  was  wholly  unreasonable  in  them,  and  un- 
neceseary  for  them,  having  the  benefit  of  such  a  yard, 
to  obstruct  the  highway  by  discharging  their  wagons 
or  loading  their  waffons  at  the  kerb-side.  And  one  of 
the  circumstances  that  you  have  to  take  into  con- 
sideration would  be,  if  a  man  or  a  company  have  got 
so  large  a  business  that  the  aggregate  of  the  occasions 
upon  which  they  can  lawfully  use  that  highway  would 
really  deprive  the  rest  of  the  public  substantially  of 
the  use  of  the  highway  in  the  daytime;  nobody,  I 
thiok,  can  doubt  that  that  would  be  an  unlawful 
obstruction,  because  the  unreasonableness  of  the  pro- 
ceeding is  only  demonstrated  by  showing  the  elFect 
upon  the  public  of  the  number  of  occasions  upon 
wnioh  the  defendants  used  the  highway  for  this 
purpose. 

In  these  circumstances  I  agree  with  the  decision 
of  ^  Kekewich,  J.,  because,  as  I  understand,  on  the 
evidence  before  him,  he  has  come  to  the  conduBion 
that  the  user  by  the  defendants  of  Lansdowne-street 
was  unreasonable  and  unnecessary.  In  those  cir- 
cumstances I  agree  with  his  decision. 

BoMSB,  L.  J. — I  asree  in  thinking  that  we  ought 
not  to^  interfere  with  the  injunction  granted  by 
Eekewich,  J.,  subject  to  the  derioal  alteration  which 
has  been  pointed  out  by  the  Master  of  the  Rolls.  No 
doubt  any  tradesman  is  ]^nUt  facie  entitled  in  respect 
of  his  bordering  on  a  highway,  to  use  that  highway 
in  a  reasonable  way  for  the  purpose  of  unloading  and 
loading  goods  from  and  into  carts  for  the  purposes  of 
his  business ;  and  such  loading  and  unloading  would 
not  of  necessity  be  an  unreasonaUe  user  of  the 
highway^  merely  because  it  might  cause  a  temporary 
dbstruction  or  some  inconvenience  to  passers-by  or 
others  using  the  street.  Whether  a  user  by  a 
tradesman  of  a  hiffhway  for  such  purposes  is  reason- 
able or  unreasonable  is  a  question  of  degree  and  of 
fact  to  be  determined  in  each  particular  case.  It  does 
not  follow  that  because  the  user  is  really  required  or 
is  useful  for  the  purpose  of  carrying  on  that 
tradesman's  business  it  must  of  necessity  be  held  a 
reasonable  user.  For  example,  suppose  a  person 
established  a  very  large  business  inaeed  requiring 
the  use  of  an  enormous  number  of  vans,  and^ 
his  premises  bordered  on  a  very  naciow  highway/ 


it  might  well  be  that  in  order  to  enable  him 
to  carry  on  his  business  ho  would  require  to  keep 
the  highway  exclusivelv  for  himself  and  his  wagons 
the  whole  day  long,  and  so  as  not  to  allow  anynody 
else  to  be  able  to  come  up  or  down  that  highway.  I 
should  say  in  suc^  a  case  as  that  his  user  of  that 
highway  would  not  be  a  reasonable  user  of  it,  ev»n 
though  it  might  be  useful  or  neoessacy  lor  his 
business,  it  amounting  praotioally  to  an  appzopriatioD 
of  the  highway  to  himself  for  the  purpoaes  of  his 
business.  Now  in  the  present  case  the  qnestion  is 
whether  the  user  of  the  defendants  of  this  highway  is 
oris  not,  looking  at  the  whole  facts  of  the  case,  a 
reasonable  user.  In  my  opinion,  on  the  evidence,  it  is 
not  reasonable,  for  I  tlunk  that  it  practically  amounts 
to  an  appropriation  by  them  of  at  least  half  this  high- 
way for  several  hours  in  every  day  except  Svndays 
ezdusively  for  the  purposes  of  their  businosSi  making 
it,  as  it  were,  a  part  of  their  business  premises— a 
private  yard,  as  it  were,  of  their  own.  And  moreover 
during  those  hours  they  are,  in  my  opinion,  on  the 
evidence,  also  seriously  interfering  with  the  public 
user  of  even  that  portion  of  the  highway  that  they  do 
not  occupy  or  appropriate  to  thunsdves,  and  I  am 
further  satisfied  that  what  they  are  doing  has  caused 
and  is  causing  considerable  inconvenience  to  the 
public,  so  much  so  that,  in  my  opinion,  on  the 
evidence,  the  public  are  beginning  to  cease  to  nse  this 
highway  because  of  the  serioasness  of  the  obstmctioD. 
In  my  opinion,  what  the  defendants  are  doin^  amoants, 
on  the  whole,  to  an  improper  user  of  this  hiffhway  on 
their  part,  and  one  whidi  ought  to  be,  and  has  been. 
properly  restrained  by  injunction.  Of  coome  thii 
order  does  not  stop  the  defendants  from  using  it  for 
the  purpose  of  losing  and  unloading  in  a  reasonable 
manner.  It  only  stops  them  from  committing  a 
nuisance — that  is,  using  it  in  an  unreasonable  manner. 
And  reasonable  user  is  not  a  nuisance,  and  so  is  not 
restrained. 

Appeal  dismissed, 

Solidtors,  Booth  ds  Smee,  for  Fitzhugh,  WoMof^  d:  Co., 
Brighton;  Radford  A  Frankkmd,  for  Woods  AEolmes^ 
Brighton. 


Ktgti  i&o\M  Of  Justice 


Chan.  Div. ) 
Byrne,  J.  j 


Jan.  2& 


NOTT  V,  WiLUAMS.  (a.) 


School  —  Suhscriber  to  school  —  Management  of  school 
vested  in  subscribers — Bon^  fide  subscriber. 

In  a  case  in  which  the  management  of  a  school  and  the 
right  to  appoint  the  teachers  were,  under  a  deed^  tfested  in 
tfi  subscribers  to  the  school  to  the  amount  of  tioentg 
shillings  and  upwards. 

Held,  that  certain  persons,  on  behalf  of  whom  suUcnp- 
tions  were  sent  to  the  treasurer  of  the  stJ^ool  on  the  dioy  of 
the  election  of  Jiead  master,  with  a  view  to  their  votmg 
at  such  election,  and  whose  subscriptions  were  returned 
by  him  to  the  person  sending  the  same,  were  not  boni  fids 
subscribers  with  a  right  to  vote  at  such  ele€iion^ 

It  appears  to  be  a  right  inherent  in  such  a  body  ef 
subscribers  to  refuse  to  admit  a  new  subscriber  for  good 
cause* 

This  was  an  interlocutory  motion  in  the  above 
action  on  the  part  of  the  plaintiffB  suing  on  beksU 
of  themsdves  and  all  other  managers  and  subaoribgs 
{. — 

(a.)  Beported  by  J.  Abthuk  Pbicb,  Bsq.* 
•t^Law. 
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High  Court. 


NoTT  V,  Williams. 


High  Court. 


of  a  school  »t  Saughall,  in  the  couzity  of  Chester,  to 
restTMn  the  defendant  James  Williams  and  his  son 
James  Hyatt  Williams  from  remaining  in  possession 
of  the  school  premises,  and  the  defendant  J.  H. 
WiUiams  from  teaching  in,  or  intermeddling  with, 
the  school.  The  school  was  constituted  by  a  deed  of 
July,  1851,  under  the  School  Sites  Acts,  and  therein 
it  was  provided  "  that  the  management,  direction, 
control,  and  government  of  the  school,  and  the  sitna- 
tioo,  appointment,  and  dismissal  of  the  schoolmaster 
and  schoolmistress  and  their  assistants  shall  be  vested 
in  and  exercised  by  annual  subscribers  to  the  amount 
of  20b.  and  upwards  to  the  said  schooL"  The 
head  mastership  of  James  Williams  having  properly 
terminated  and  a  committee  of  selection  having  con- 
sidered a  new  appointment,  a  general  meetiog  of  the 
managers  was  summoned  for  the  3rd  of  October,  1899, 
t(»  «'lect  a  new  head  master.  On  the  morning  of  that 
Hny  the  treasurer  of  the  school  received  from  a  Mr. 
Harvey,  who  was  himself  a  bond  fide  manager, 
)>oetal  orders  to  the  amount  of  £19  19s.  6d., 
and  a  list  of  persons  who  expressed  a  wish  to 
become  subscribers.  The  treasurer  returned  these 
postal  orders  to  Mr.  Harvey.  At  the  meeting 
the  persons  on  b«.half  of  whom  these  subscrip- 
tions had  been  sent  appeared  and  cUdmed  to  vote  as 
managers.  Thereupon  the  chairman  adjourned  the 
meeting  daewhere.  The  would-be  subscribers,  how- 
ever, remained  behind,  and  purported  to  dLect 
J.  H.  WiUiams,  the  defendant,  as  schoolmaster.  At 
the  adjourned  meeting  the  old  subscribers  elected  a 
Mr.  Duckworth  as  schoolmaster.  J.  H.  Williams 
affected  to  act  as  master,  and  when  the  old  managers 
w*-nt  to  the  school  and  introduced  the  new  master  he 
ciiUed  upon  the  children  to  reoite  the  multiplication 
t^ble.  The  facts  are  further  explained  in  the  judg- 
ment. 

LevtU,  Q.a,  and  E.  P.  Hewitt,  for  the  plaintiffs.— 
The  managers  of  the  school  are  empowered  to  make 
rules  and  are  under  no  obligation  to  accept  subscrip- 
tions. There  is  no  evidence  that  these  postal  orders 
were  in  fact  annual  subscriptions. 

H,  Lynn  and  T,  A,  Organ,  for  the  defendants. — The 
manavere  and  subscribers  are  identical.  The  only 
q'i<>stion  is  whether  the  persons  whose  names  were 
submitted  to  the  treasurer  had  become  subscribers 
to  the  school.  The  subscription  money  was  properly 
8i>nt  to  the  treasurer.  Hm  returned  it  on  his  responsi- 
bility, bnt  no  renolutiou  wm  passed  at  a  general 
meetiog  of  subscribers  that  the  money  should  not  be 
aooepted.  There  is  no  inherent  right  in  existiog 
Bubscribers  to  exclude  others  without  due  cause. 
The  deed  is  under  rhe  School  Sites  Acts  and  the  school 
is  constituted  thHreunder  for  tiie  benefit  of  the  whole 
parish.  Every  inhabitant  of  the  parish  has  power  to 
become  a  subscriber  and  take  part  in  its  management. 

Btrke,  J. — In  this  case  there  is  an  injunction 
asked  by  persons  who  are  undoubtedly  annual  sub- 
scribers and  managers  of  the  school  (to  put  it  diortly) 
v»  reatrain  thx  defendants  from  intermeddling  in  the 
school  as  masters  or  in  the  carrying  on  of  ite  work. 
Oue  of  the  defendants  claims  to  be  head  master  of  the 
s«;h  ol  ThA  plaintiffs  sue  on  behalf  of  themselves 
ai.d  aU  the  other  managers  and  subscribers  mentioned 
ill  the  writ — that  is  to  say,  it  is  a  representative  action 
on  behalf  of  the  managers  and  subscribers  of  the 
school.  It  seeks  an  injunction  to  restrain  the  defend- 
auts,  one  of  whom  claims  to  be  a  master  at  the  school, 
from  acting  as  head  master,  retaining  control  in,  or 
otherwiae  interfering  with,  tiie  sohooL  The  remain- 
ing defendant  is  tiM  father  of  the  defendant  who 
daima  to  be  head  master.  Wb  appointment  duly  and 
^!operly  oame  to  an  end«    Anangements  were  then 


made  for  the  election  of  a  new  head  master  and  uuder 
the  deed  constituting  the  school  it  is  prorided  **  that 
the  situation,  appointment,  and  dismissal  of  the  school- 
master and  schoolmistress  and  their  assistants  shall  be 
vested  in  and  exercised  by  annual  subscribers  to  the 
amoimt  of  26s.  and  upwards  to  the  said  school."  Af  t»r 
the  matter  had  been  before  a  committee  of  selection  a 
meeting  was  appointed  for  the  3rd  of  October,  1899. 
On  the  3rd  of  October,  1899,  a  letter  was  received  by  the 
treasurer 'of  the  nohool  from  Mr.  Harvey  contaiainir 
postal  orders  f»r  £19  9s.  6d.,  and  a  list  of  names  of 
persons  desirous  of  becoming  subscribers.  The  9s.  6d. 
IS  ace  unted  for  in  this  way.  There  were  nineteen 
names  of  i>ersons  who  had  never  subscribed  before, 
but  suggested  that  they  wanted  to  subscribe  aod  one 
of  the  persons  named  had  subscribed,  not  £1,  but  a 
lesser  sum,  and  the  9s.  6d.  was  to  make  up  the  amount. 
That  came  to  the  treasurer  on  the  very  day  when  the 
meeting  was  to  be  held  to  appoint  the  new  school- 
master, and  it  is  very  fairly  admitted—though  it  must 
have  been  admitted  on  the  facts  as  they  came  out— 
that  it  was  a  move  on  the  part  of  one  party  in  the 
district  to  obtain  the  appointment  of  their  nominee  as 
master.  And  of  course  the  postponement  until  the 
last  moment  of  paying  the  money  was  a  favourable 
piece  of  tactics  on  their  part,  as  they  thought,  because 
there  would  not  be  time  before  the  meeting  came  on  to 
take  proceedings  to  stop  them  from  attending  at  the 
meeting,  or  indeed  to  allow  time  perhaps  for  the 
other  party  to  bring  up  twenty  sioular  subscribers. 
The  treasurer  returned  to  Mr.  EUtrvey,  who  was 
himself  a  bond  fide  subscriber  and  manager  of  the 
school,  the  postal  orders  which  he  had  sent.  Then  the 
meeting  taKes  place,  and  to  the  meeting  there  came 
these  would-be  members.  The  chairman  sees  at  a 
glance  that  there  are  present  others  than  those  whom 
he  recognizes  as  managers  of  the  school  and  adjourns 
the  meeting.  The  meeting  then  takes  place  at  a 
subsequent  period  of  the  day,  when  these  newly - 
introduced  people  were  not  present,  and  the  master 
has  been  dmy  appointed  at  such  meeting,  unless  these 
newly-introduced  people  are  entitled  to  say  that  they 
were  managers  and  were  themselves  entitled  to 
appoint,  for  after  the  adjournment  of  the  meeting  they 
remained,  as  I  understand,  and  themselves  proceeded 
to  appoint  their  candidate.  Of  course  this  has  all  led 
to  a  good  deal  of  trouble,  because  when  the  managers 
of  the  school  (I  use  the  word  as  meaning  the  plaintiffs, 
and  not  these  new  persons  whose  money  came  on 
that  particular  day)  went  down  to  the  school  to  intro- 
duce the  new  master,  there  was  another  supposed 
master  in  possession,  and  a  discussion  arose.  The 
children  were  told,  <<This  is  your  new  master," 
whereupon  the  voice  of  the  chairman  was  drowned  at 
the  direction  of  the  defendant  calling  upon  the 
children  to  recite  the  multiplication  tables.  Of  course 
this  sort  of  thing  cannot  eo  on,  and  therefore  it  is 
necessary,  even  on  an  interlocutory  motion,  to  ascer- 
tain on  the  materials  before  me  who  is  the  duly  elected 
person.  I  have  come  to  the  conclusion  that  the 
expression  *'the  annual  subscribers"  who  are  made 
the  persons  to  appoint  and  dismiss  a  schoolmaster 
means  bond  fide  annual  subscribers  to  the  amount  of 
20s.,  and  does  not  mean  persons  who  simplv  choose 
to  come  forward  with  money  in  their  hanos  to  the 
amount  of  20s.  and  to  say,  **  Now  I  am  coming  to  the 
meeting,  and  I  am  going  to  have  a  voice  in  the 
voting  for  a  particuEur  schoolmaster."  To  give 
an  mustration.  Suppose  a  candidate  for  the 
schoolmastership  had  chosen  himself  to  find  the 
monev  and  bring  up  twenty  or  thirty  new  indi- 
viduals on  the  morning,  and  say  to  the  treasurer 
at  the  meeting  (I  do  not  know  that  it  is  any  better 
be(»use  it  amveclin  a  letter  in  the  morning),  **  Here  is 
my  £1 ;  I  am  ^in^  to  vote,"    I  do  not  think  that 
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this  can  be  the  meaning ;  it  mnst  be  hand  fide  annual 
BubaoriberB.  Having  regard  to  what  took  plaoe  on 
this  occasion,  I  cannot,  on  the  materials  now  before 
me,  regard  these  persons  as  hond  fide  annual  sub- 
scribers. I  agree  that  if  a  man  says,  *'I  wish  to 
become  an  annual  subscriber,'*  he  does  not  thereby 
legally  bind  himself  to  subscribe  for  more  than  the 
current  year ;  but  he  is  holding  out  certainly  an 
expectation  that  if  things  go  well  with  him  he  will 
continue  his  subscription.  It  is  not  suggested  that 
five  or  six  of  these  people,  at  any  rate,  found  the 
money  actually  for  the  payment  of  their  subscrip- 
tion. It  is  agreed  that  it  is  not  proved  before 
me  that  they  did  not  find  the  monff^;  but  when 
I  find  Mr.  Harvey,  who  was  the  collector  general 
of  the  funds,  and  who  in  fact  sends  it  in  a 
lump  sum,  is  able  to  pledge  himself  to  all  but 
five,  I  think  that  he  must  have  some  information 
which  leads  him  to  believe  that  the  other  four  gentle- 
men did  not  find  their  own  money.  In  the  circum- 
stances of  this  case  I  am  of  opinion  that  these  persons 
were  not  at  the  time  when  they  sought  to  vote  and 
elect  a  schoolmaster  "bond  fide  annual  subscribers 
within  the  meaning  of  the  deed.  Therefore  I  think 
that  the  second  defendant  was  not  duly  elected  master 
and  that  the  other  election  was  a  good  Section.  Of 
course  this  is  not  a  final  determination  of  the  case, 
but  it  is  a  very  important  matter,  and  one  which  I 
am  bound  to  decide  as  best  I  can  on  the  materials 
before  me.  lliere  vnll  be  an  order  to  restrain  the 
defendants  from  remaining  in  possession  of  the 
schoolhouse  or  other  the  premises  belonging  to  or 
forming  part  of  the  school  referred  to  in  the  writ  of 
summons,  and  an  order  to  restrain  the  defendant 
James  Hyatt  Williams  until  judgment  in  this  action 
or  further  order  from  presentinjg^  himself  at  the  said 
school,  or  teaching  or  attempting  to  teach  therein. 
C!osts  wOl  be  costs  in  the  action.  There  is  one 
observation  that  I  ought  to  have  made.  I  did  not 
overlook  the  other  point  that  was  taken,  and  probably 
I  ought  to  have  mentioned  it.  That  is  with  reference 
to  the  power  of  the  existing  board  of  management  in 
a  proper  case  and  for  a  right  cause  to  refuse  to  admit 
a  new  subscriber.  I  think  such  a  power  as  that  must 
be  inherent  in  the  managers  of  a  body  of  this  descrip- 
tion. I  say  for  good  cause,  and  it  miffht  be  that 
there  are  very  few  cases  in  which  you  ooukI  make  out 
good  cause. 

Solicitors,    PresUmy    Stow^    &    Pteaton ;     Baker   & 
Naime. 


Ohan.  Div. 
Buckley,  J.  [ 


Feb.  14,  15. 


Tbbb  v.  Cayb.  (a.) 


Landlord  and  tenant  —  Dwelling-house — Covenant  for 
(piiet  enjoyment — Adjoining  houee  of  greater  height — 
Injury  to  demised  hotise  -amoking  chimneys. 

The  erection  by  a  lessor ,  of  a  building  of  such  a  height 
and  so  near  the  demised  dwelling-house  as  to  alter  the 
ordinary  currents  of  air  and  cause  the  wind  to  blow 
down  the  chimneys  and  make  them  smoke,  and  thtis  cause 
grievous  annoyance  to  the  lessee^  is  a  physical  interference 
with  the  house,  and  a  breach  of  a  covenant  by  the  lessor 
that  the  lessee  should  enjoy  the  premises  witJiout  any 
interference  or  disturbance  by  the  lessor. 

Action. 

This  was  an  action  by  the  lessee  of  a  dwelling-house 
for  damages  against  the  lessor  for  having  erected  a 

(a.)  Reported  by  NkvillbTkbbutt^  Esq.,  Barristei^- 
at-Law. 


building  which  caused  the  chimneys  of  the  demised 
house  to  smoke.  The  house  in  question  was  a  tliree- 
storey  house  in  the  Finchley-road,  Hampstead,  and 
in  June,  1895,  the  plaintiff,  its  owner,  let  it  to  the 
defendant,  who  was  a  physician  and  surgeon,  for 
twenty-one  years,  at  a  rent  of  £130.  The  lease  ooq- 
tained  a  covenant  by  the  lessee  not  to  use  the  house 
otherwise  than  as  a  private  dwelling-house  and  the 
residence  of  a  physician  and  surgeon;  and  by  the 
lessor,  that  the  lessee,  observing  and  pcoiorming  the 
covenants  and  agreement  thereinbeiore  contained, 
*'  shall  and  may  peaceably  hold  and  enjoy  the  said 
premises  during  the  term  hereby  grantea,  without 
any  interruption  or  disturbance  whatsoever  from  or 
by  the  said  lessor  or  any  person  or  persons  lawfully 
or  equitably  claiming  through,  under,  or  in  trust  for 
them  or  either  of  them."  l^e  house  was  not  actually 
finished  at  the  date  of  the  lease,  but  was  so  soon 
afterwards.  The  defendant  knew  at  the  time  that 
the  plaintiff  intended  to  practice  his  profession  in 
the  house.  The  defendant  was  also  owner  of  the 
adjoining  land,  and  at  the  date  of  the  lease,  or 
shortiy  afterwards,  he  began  to  build  upon  it  a 
building  to  be  used  as  residential  flats.  This  building 
stood  on  the  side  of  the  demised  house,  a  few  feet 
away  from  it,  and  in  August  after  the  lease  it  had 
reached  some  ten  feet  above  the  ground.  It  was 
subsequentiy  finished,  bdng  carried  several  feet 
higher  than  the  demised  house.  The  consequence 
was  that  when  the  wind  lay  in  certain  quarters  the 
chimneys  of  the  plaintiff's  house  on  the  side  next  the 
new  building  smoked,  and  the  plaintiff  was  unable 
to  have  fires  lit  in  some  of  the  best  rooms  of  his 
house  which  he  desired  to  use  as  bedrooms  from  time 
to  time  for  his  patients.  To  remedy  this  zinc 
extensions,  or  taU-boys,  were  placed  upon  the  front 
stack  of  chimneys,  and  were  carried  across  the  inter- 
vening space  to  the  defendant's  building  for  support, 
and  tiiese  proved  beneficial;  but  the  same  ttun^ 
could  not  be  done  to  the  stack  of  chimneys  at  the 
back.  Oowls  were,  therefore,  placed  upon  these  latter 
chimneys,  but  they  proved  ineffectual  to  prevent  th« 
smoking.  The  consequence  was  that  there  was  a 
grievous  annovance  to  the  plaintiff  through  smoke. 
The  plaintiff  therefore  brought  this  action  for  an  in- 
junction against  tiie  defendant  erecting  or  permitting 
to  remain  erected  upon  his  land  any  buildmgs  so  as 
to  obstruct  the  access  of  air  to  the  plaintiff's  chimneys 
so  as  to  cause  them  to  smoke,  and  for  damages  &t 
breach  of  the  covenants  and  obligations  of  the  lease. 
At  the  trial,  however,  the  plaintiff  did  not  press  for 
a  mandatory  injunction,  and  the  case  prooeeoed  upon 
the  question  of  damages. 

H.  Terrell,  Q.G.,  and  LytteUon  Chubb,  for  the 
plaintiff. — ^The  house  was  let  for  the  purpose  of  being 
used  as  the  residence  of  a  physician  and  surgeon,  and 
the  defendant  having  rendered  it  unfit  for  that  purpose 
is  liable  to  an  action  for  damages :  Bobinson  v.  Grants 
21  W.  B.  223;  Aldin  y.  Latimer,  Clark,  ib  Co.,  42 
W.  B.  553,  at  p.  554,  [1894]  2  (3h,  437,  at  p.  444, 
But  beyond  this  he  is  liable  for  the  injury  caused 
to  the  house  generally,  whether  under  his  covenant 
for  quiet  enjoyment,  or  as  having  acted  in  derogatioiii 
of  ms  grant :  Bander  son  v.  Mayor  of  Berwick-upon- 
Tweed,  33  W.  B.  67,  L.  B.  13  Q.  B.  D.  547 ;  and  se^ 
judgment  of  lindley,  M.B.,  in  Bobinson  y.  KUveri,  37 
W.  B.  545,  at  p.  547,  41  Ch.  D.  88,  at  p.  95. 
Dennett  v.  Atherton,  20  W.  B.  442,  L.  B.  7  Q.  B.  316. 
has  been  dissented  from  in  the  cases  last  cited. 

AsHbury,  Q.C,  and  Popham,  for  the  defendants — 
The  law  has  been  carried  to  its  extreme  limits  in 
Sanderson  v.  Mayor  of  Berwick,  and  the  judgment  of 
Fry,  L.J.,  must  oe  considered  with  refevenoe  to  tbe 
particular   facts   of    that   case:   see  judgment    of 
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lindley,  M.B.,  in  Mancheiterf  Ac,  Bailway  Co,  v. 

Anderwn,  [1898]  2  Ch.  394,  at  p.  401,  47  W.  B.  Dig. 

168.    AUin  ▼.  lAUimar,  Clark,  A  Co,  was  decided  upon 

the  question  of  derogation  from  grant,  and  is  no 

authority  against  the  defendant,  in  an  action  on  the 

coyenant  for  quiet  enjoyment.    The  defendant  has  a 

eood  defence  to  the  charge  of  derogation  in  the  know- 

bdge  by  the  plaintiff  of  the  defendant's  intention. 

Mere  annoyance  or  inconvenience  to  the  lessee  is  not 

sufKdent  to  give  an  action  upon  the  covenant :  JenMn% 

y.  Jadwm,  37  W.   B.  253,  40  Ch.  D.  71 ;  BoUnson 

y.  Kilvert,    To  give  rise  to  an  action  there  must  be  a 

physical  interference  with  the  demised  property :  Man- 

chkur,  &c,,  BailxDoy  Co,  v.  Anderson.    Interference 

with  light  or  air  is  not  actionable  under  a  covenant  for 

qxiiet  enjoyment  or  as  being  in  derogation  of  grant : 

PotU^,^\th,  16  W.  B.  891,  L.  B.  6Eq.311,  and 

Birmingham,  Ac,  Banking  Co,  v.  Boss,  36  W.  B.  914, 

L.  R.  38  Ch.  D.  295.    In  no  case  has  the  interference 

with  access  of  air  causing  chimneys  to  smoke  been 

held  actionable,  although  it  was  the  second  count  in 

Barnes  v.  MarshaU,  9  W.  B.  866,  10  C.  B.  N.  S.  697, 

709. 

BucKUiY,  J. — ^The  plaintiff's  case  has  been  put  in 
two  ways.    Ho  says  he  is  entitled  to  recover  m  the 
first  place  under  the  covenant  for  quiet  enjoyment 
because  the  acts  complained  of  are  an  int^erence 
with  the  quiet  enjoyment  the  defendant  covenanted 
to  give  him ;  and  secondly,  that  apart  from  that  or 
in  addition  to  that,  the  acts  which  have  been  done 
have  been  in  derogation  from  the   grant  made  to 
him  by   the  lease.      The  cases  which   have   been 
referred    to  on  those  two   heads    to    some   extent 
overlap    each     other,    and    I   do    not   know    that 
it  is  desirable  or   useful    to    keep   them  separate. 
When  the  lease  of  the  house  was  granted  the  def endajit 
knew  that  the  plaintiff  proposed  to  practice  his  pro- 
fession of  a  physician  and  surgeon  there,  and  this  fact 
was,    upon    the   authority   of   Bobinson    v.    Grave, 
relied  on  as   making   the    act    of    the    defendajit 
a  derogation  from  grant.     I  do  not  think  there  is 
much  to  be  made  of  that  point.    I  have  no  doubt  that 
a  physioan  and  surgeon  does  not  like  smoky  diimney  s, 
but  I  do  not  know  that  he  dislikes  them  more  than 
anyone  else.       Whether   his  house  is  occupied    by 
patients,  or  by  visitors,  or  bj  himself  and  his  family, 
oe  is  quite  entitled  to  enjoy  it  in  a  condition  of 
reasonable  comfort    The  next  case  cited,  Dennett  v. 
Atherton,  was  much  nearer  the  point.    If  the  law  as 
there  stated  by  Willes,  J.,  was  tne  law  now  I  should 
have  some  difficulty  in  deciding   in  the  plaintiff's 
favour.    But  that  case  was  considered  and  commented 
on  in  Sanderson  v.  TAe  Mayor  of  Berwich-upon-Tweed, 
where  Fry,  Ij.J«,  delivering  the  judgment  of  the  court, 
■aid  :  "  tn  ooming  to  this  conclusion  we  have  not  lost 
sight  of  the  observations  on  the  nature  of  such  a 
covenant  whidh  were  made  by  Willes,  J.,  in  Dennett  v. 
Atherton,     But  it  appears  to  us  to  be  in  every  case  a 
question  of  fact  whether  the  quiet  enjoyment  of  the 
land  has  or  has  not  been  interrupted,  and  where  the 
pidinary  and  lawful  enjoyment  of  the  demised  land 
is  substantially  iuterfei^  with  by  the  acts  of  the 
lessen*,   or  tiiose  lawfully  claiming  under  him,  the 
iovenant  appears  to  us  to  be  broken,  although  neither 
he  title  nor  the  possession  of  the  land  may  be  other- 
rise  aflfeoted."     It  is  said  by  the  defendant,  and  said 
ruly,  that  that  case  is  the  utmost  limit  to  which  the 
aw  has  been  carried.     It  went  beyond  the  question 
f  title  and  poeaession,  and  to  cases  where  the  enjoy- 
lent  of  the  denoised  land  was  substantially  interfered 
rith  hy  the  acta  of  the  lessor.    That  case  is  again 
)f erred  to  in  the  judgment  of  Undley,  L.J.,    in 
*obins<m  ▼.  Kiltfert,  37  W.  B.,  at  p.  547,  41  Oh.  D., 
t  p.    96.      Further  observations  upon  the  question 


will  be  found  in  the  judgment  of  Stirling^  J.,  in 
Aldin  V.  LaUmer,  Clark,  &  Co,,  where  the  ques- 
tion arose  both  as  to  covenant  for  quiet  enjoy- 
ment and  as  to  derogation  from  grant.  The  defend- 
ant cited  the  observations  of  Undley,  M.B.,  in 
Manchester,  ike,,  Bailway  Co.  v.  Anderson,  where  he 
says :  '<  Even  the  judgment  of  Fry,  L.J.,  in  the  case 
that  carried  it  farthest,  Sanderson  v.  Mayor  of  Ber^ 
wick,  in  which  he  says  that  anything  which  sub- 
stantiaUy  interferes  with  the  enjoyment  by  the 
tenant  is  a  breach  of  that  covenant,  must  be  taken 
with  reference  to  the  facts  then  before  the  court. 
But  to  say  that  partly  blocking  up  a 
street,  which  is  an  inconvenience  to  the  public  and 
an  inconvenience  to  anyone  residing  near  the  place 
is  a  breach  of  covenant  for  quiet  enjoyment,  is 
going  far  beyond  any  authority  I  am  aware  of." 
That  is  the  greatest  qualification  of  Sanderson  v. 
Mayor  of  Berwick  which,  as  far  as  I  know,  is  to  be 
found.  In  these  droumstances  I  have  to  consider 
whether  the  defendant  in  building  so  as  to  cause  the 
smoke  to  be  driven  down  the  plaintiff's  chimneys  was 
or  was  not  doing  something  which  substantially 
affected  the  plaintm  in  his  enjoyment  of  the  house, 
although  it  did  not  affect  either  his  title  or  possession. 
It  has  been  submitted  that  to  be  actionable  there  must 
be  something  in  the  nature  of  a  physical  interference 
with  the  Icmd  demised.  The  defendant  has  inter- 
posed something  which  causes  the  ordinary  currents 
of  wind  which  might  or  would  be  harmless  in  them- 
selves to  be  diverted  by  an  obstruction,  and  the  wind 
to  be  driven  down  the  chimneys,  with  the  result  that 
they  smoke.  It  seems  to  me  that  that  is  a  physical 
interference  with  the  enjoyment  of  the  ptiedntiff's 
house,  and  is  within  the  covenant  for  quiet  enjoy- 
ment, and  is  a  breach  of  it.  In  these  circum- 
stances I  need  not  consider  how  the  matter  would 
have  stood  upon  the  question  of  derogation  from 
grant,  in  coimection  with  which  the  phuntiff  relies 
upon  facts  in  respect  of  the  nature  of  his  occupation 
of  his  house.  I  rest  my  decision  upon  the  covenant 
for  quiet  enjoyment. 

Order  for  inquiry  as  to  damages. 

Solicitors  for  the  plaintiff,  Thomeycro/t  &  WiUis. 

Solicitors  for  defendant,  Newman,  Paynter,  <Ss  Co. 


Q.  B.  Div.  1  Jan  31 

(Channell  and  BuckniU,  JJ.)  /  J  an.  Ji. 

Beg.  v.  Thb  Justices  of  London^,  (a.) 

Justices — A^^peal — Order  for  maintenance  of  pauper — 
43  Eliz.  c.  2,  ss,  6,  7— Poor  Belief  Act,  1819  (59  Geo, 
3,  c.  12),  s,  26— Poor  Law  Amendment  Act,  1868  (31 
<fc  32  Vict,  c.  122),  «.  36-^Police  [Metropolis)  Act, 
1839  (2  <fc  3  Vict,  c.  71),  s,  50. 

There  is  no  appeal  to  quarter  sessions  from  an  order 
of  Justices  <igainst  relatives  for  the  maintenance  of  a 
pauper. 

An  order  by  a  metropolitan  police  magistrate  against 
the  relative  of  a  pauper  thcU  he  should  pay  2s,  6d,  a  week 
towards  the  maintenance  of  such  pauper  is  not  an  order 
**  in  which  t?ie  sum  or  penalty  adjudged  to  he  paid*' 
is  "  more  than  three  pounds  "  tvithin  section  50  of  the 
Police  {Metropolis)  Act,  1839. 

Bule  nisi  for  a  certiorari  ^to  quash  an  order  of  the 
London  Quarter  Sessions. 

(a.)  Beported  by  0.  Q,  Wilbraham,  Esq.,  Barrister- 
i^t-I^aw. 


320 


THE  WEEBa^Y  REPORTER.      [Man*  17.1900.1    VoL  XLvm. 


High  Court. 


Reo.  v.  Thb  Justices  of  London. 


High  Court. 


On  the  4tii  of  May,  1899,  ordera  were  made  by 
the  magistrate  of  the  Greenwich  polioe-oonrt  against 
John  Grist  and  Walter  Grist,  the  illegitimate  sons  of 
Mary  Ann  Grist,  that  they  shonld  pay  to  the  goardiaos 
of  the  Greenwich  Union  the  sum  of  two  shilBngs  and 
sixpence  a  week,  each,  towards  the  relief  and  mainten- 
ance of  Mary  Ann  Grist,  who  was  poor  and  unable  to 
work  and  had  become  chargeable  to  the  union. 

The  Grists  appealed  to  the  London  Qaarter  Bessions, 
who  quashed  the  order,  on  the  ground  that  the  Grists, 
being  illegitimate,  were  not  liable  to  contribute  to  the 
support  of  their  mother. 

Tlie  guardians  of  the  Greenwich  Union,  at  whose 
instance  the  original  order  was  made,  did  not  appear 
before  the  quarter  sessions,  but  they  obtained  the 
present  rule  nisi  to  quash  the  order  of  the  quarter 
sessions,  on  the  ground  that  the  justices  had  no 
jurisdiction  to  hear  the  appeal. 

Proceedings  for  an  order  for  the  maintenance  of 
poor  and  impotent  persons  are  taken  under  section  7 
of  43  Eliz.  o.  2,  as  amended  by  section  36  of  the  Poor 
Law  Amendment  Act,  1868. 

Section  7  of  43  Eliz.  c.  2  enacts  as  follows :  "  The 
father  and  grandfather,  and  the  mother  and  grand- 
mother, and  the  children  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  o^er  poor  person  not 
able  to  work,  being  of  a  sufficient  ability,  shall  at 
their  own  charges  relieve  and  TOMntjdn  every  such 
poor  person  in  that  manner,  and  according  to  that 
rate,  as  by  the  justices  of  peace  of  that  county  where 
such  sufficient  persons  dwell,  or  the  greater  number 
of  them,  at  their  general  quarter  sessions  shall  be 
assessed." 

Section  26  of  the  Poor  Belief  Act,  1819,  gave  to  anv 
two  or  more  justices  for  the  county  in  wmch  '*  such 
sufficient  person  "  shall  dwell  the  same  power  as,  by 
virtue  of  section  7  of  43  Eliz.  c.  2,  the  justices  in 
their  general  quarter  sessions  had. 

Section  36  of  the  Poor  Law  Amendment  Act,  1868, 
enacts  as  follows :  '<  So  much  of  the  Act  of  the  forty- 
third  Elizabeth,  chapter  two,  and  the  fifty-ninth 
George  the  Third,  chapter  twelve,  as  enables  orders  of 
maintenance  to  be  made  by  justices  having  jurisdic- 
tion in  the  place  where  the  persons  upon  whom  they 
are  to  be  miade  dwell,  and  as  prescribes  the  penalty 
for  disobedience,  and  section  78  of  the  Poor  Law 
Amendment  Act  of  1834  shall  in  respect  of  any  order 
to  be  made  hereafter  be  repealed;  and  such  orders 
shall  be  made  by  the  justices  in  petty  session 
assembled  at  their  usual  place  of  meeting,  having 
jurisdiction  in  the  union  or  parish  to  which  the  poor 
person  in  whose  behalf  the  same  shall  be  sought  to  be 
made  shall  be  oharffeable,  and  shall  be  entered  in  the 
manner  prescribed  oy  the  said  Act  of  the  eleventh 
and  twelfth  Victoria,  chapter  forty-three,  for  enforcing 
orders  of  justices." 

Section  6  of  43  Eliz.  c.  2  provides  "that  if 
any  person  or  persons  shall  find  themselves  aggrieved 
with  any  sess  or  tax,  or  other  act  done  by  the  said 
churchwardens  and  other  persons,  or  by  Uie  said 
j]ustices  of  peace,  that  then  it  shall  be  lawful  for  the 
justices  of  peace  at  their  general  quarter  sessions,  or 
the  greater  number  of  them,  to  make  such  oider 
therein  as  to  them  shall  be  thought  convenient,  and 
the  same  to  conclude  and  bind  all  parties." 

W,  M.  Thompton  showed  caused  on  behalf  of 
J.  and  W.  Grist — ^There  is  an  appeal  from  an  order 
for  maintenance  to  the  quarter  sessions  by  virtue  of 
section  6  of  43  Eliz.  c  2,  which  has  not  been  repealed. 
The  justices  of  the  peace  mentioned  in  section  7  are 
the  same  as  those  mentioned  in  section  6,  from  which 
an  appeal  is  therein  given.  The  words  **at  their 
general  quarter  sessions  "  in  section  7  merely  indicate 
that  the  assessment  of  the  *<  sufficient  perffonei "  is  to  be 


made  within  the  quarter  sessions  district  in  which  thwy 
reside,  and  do  not  mean  that  the  jurisdiction  is  to  be 
exercised  by  the  quarter  sessions.  Sectiun  50  of  ths 
Police  (Metropolis)  Act,  1839,  provides  for  an  appeal 
from  a  metropolitan  police  magistrate  to  qaarter 
sessions  in  every  case  of  a  summary  order  or  convic- 
tion in  which  the  sum  or  peni^ty  adjudged  to  be 
paid  exceeds  three  pounds.  An  order  for  the  payment 
of  two  shillings  and  sixpence  a  week  is  an  order 
within  the  meaning  of  that  section. 

Humphries^  in  support  of  the  rule. — ^There  is  no 
right  of  appeal  to  quarter  sessions.  Under  section  7 
of  43  Eliz.  c.  2,  orders  for  maintenance  were  to  be 
made  by  the  quarter  sessions.  Section  6,  therefore, 
could  confer  no  right  of  api>eal.  The  Poor  Belief 
Act,  1819,  gives  to  petty  sessions  a  concurrent  right 
to  make  orders  for  maintenance,  and  the  Poor  Law 
Amendment  Act,  1868,  takes  the  jurisdiction  from 
quarter  sessions  and  from  the  set  of  petty  semoDS 
mentioned  in  the  Poor  Belief  Act,  1819,  and  gives  it 
to  another  set  of  petty  sessions.  Section  78  uf  the 
Poor  Law  Amendment  Act,  1834,  merely  gives 
directions  as  to  enforcing  the  orders  when  made.  In 
none  of  these  provisions  is  any  mention  made  of  an 
appeal  to  quarter  sessions.  The  orders  in  this  case 
are  not  orders  adjudging  the  payment  of  a  sum  or 
penalty  exceeding  tmree  pounds,  within  the  Polios 
(Metropolis)  Act,  1839. 

Channell,  J.— The  rule  must  be  made  absolute. 
There  is  dearly  no  appjeal  to  quarter  |Msstons  from  an 
order  of  the  petty  sessions  ordering  a  person  to  oon- 
tribute  to  the  maintenance  of  his  mother.  The  power 
to  make  these  orders  was  originall;^  given  by  43  Eliz. 
c.  2  to  the  quarter  sessions.  It  is  true  that  in  tiie 
same  Act  a  right  of  appeal  is  given  from  acts  done  by 
justices,  but  that  means  only  acts  done  by  jnstioes 
out  of  quarter  sessions.  It  is  doubtful  how  far  that 
right  of  appeal  exists  at  the  present  time,  because  a 
ccSe  relating  to  appeals  has  been  enacted  whioh  mi^t 
be  held  to  take  the  place  of  the  general  proviiiooa  of 
the  Act  of  Elizabeth. 

The  Poor  Belief  Act,  1819,  gave  to  the  petty 
sessions  the  same  power  to  make  orders  as  the  qaarter 
sessions  had.  That  Act  gave  no  right  of  apDeai  from 
the  order  of  petty  sessions,  nor  have  any  of  the  snbae- 
quent  Acts  done  so.  The  result  is  that  no  snefa 
appeal  exists.  None  of  the  appeals  given  by  the 
Summary  Jurisdiction  Acts  appear  to  fit  the  case; 
but  I  am  inclined  to  think  that  where  imprisonment 
is  ordered  there  is  an  appeal. 

It  remains  to  consider  whether  there  is  a  right 
of  appeal  under  section  50  of  the  Police  (Metropcuis) 
Act.  1839,  on  the  ground  that  the  order  was  for  the 
payment  of  a  sum  exceeding  £3.  The  order  in  tJus 
case  was  one  the  payments  under  which  might  or 
might  not  exceed  £3.  That  does  not,  however,  maks 
it  an  order  for  the  payment  of  that  amount.  If  the 
old  woman  died  or  received  a  legacy  or  obtained 
employment,  the  payments  under  the  order  'woold 


BuoKiOLL,  J.,  concurred. 

Rule  made  absolute* 

Solicitors  for  J.  and  W.  GMst,  Foy  <fe  Co. 

Solicitors  for  the  Guardians  of  Qreenwioh  Union, 

Saw  A  Go. 
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Fox  V.  Stab  Kewsfapsb  (Limited),  (a.) 
Ptaetiee—NansuU — Discontinuance — Ord.  26,  r.  1. 

A  plaintiff  can  no  longer  ded  to  he  nonsuited.  Should 
he  wish  to  discontinue  t?ie  cuiion  at  the  tried,  he  must  do 
90  under  ord.  26,  r,  Ifhy  leave  of  the  judge. 

Decision  of  the  Court  of  Appeal  (46  W.  B,  340, 
[1898]  1  Q.  B.  636)  affirmed. 

Appeal  from  jadgment  of  Court  of  Appeal  (A.  L. 
Smith,  Chitty,  and  CollinB,  L.JJ.,  46  W.  B.  340.  [1898] 
1  Q.  B.  636),  affinnmg  that  of  the  Lord  Chief 
Jnstioe* 

Tlie  action  was  bron^t  for  an  alleged  libel.  At 
the  trial  before  Lord  Bnaaell,  C.J.,  and  a  speoial 
jnry,  the  plaintifPs  connael  said  he  ahould  ofirar  no 
eYidenoe,  and  daimed  to  be  nonsuited. 

The  Lord  Chief  Jnstioe  said  he  oonld  not  enter  a 
judgment  of  nonsuit,  and  directed  that  jud^ent 
ihould  be  entered  for  the  defendants.  This  judg- 
ment was  affirmed  bv  the  Court  of  Appeal ;  and  £e 
plaintiff  again  appealed. 

The  appellant  in  person. 

Blake  Odgers,  Q.C.,  Temple  Franks,  and  Z.  Williams 
toe  the  respondents,  were  not  called  upon. 

Earl  of  Halsbttby,  L.C.— This  was  an  action 
for  libel.  After  the  jury  had  been  sworn  and  the 
pleadings  opened,  the  plaintiff  daimed  to  be  non- 
snited.  The  Lord  Chief  Justice  held  that  he  was  not 
entitled  to  be  nonsuited,  and  directed  a  verdict  for 
the  defendants.  The  sole  question  on  this  appeal  is, 
whether  the  old  system  by  which  a  plaintiff  at  his 
own  election  could  lose  his  writ  as  it  was  said,  and  at 
his  election  bring  another  action  for  the  same  cause, 
is  still  a  system  which  exists  in  our  law.  I  am  very 
dearly  of  opinion  that  it  does  not.  Our  whole  system 
has  been  changed,  and  I  think  the  reason  why  the 
word  "  nonsuit "  itself  is  not  now  to  be  found  in  the 
roles  is  that  it  was  determined  that  the  power  of  a 
plaintiff  at  common  law  to  daim  a  nonsuit,  or  the 
plaintiff  in  equity  to  dismiss  his  bill  at  his  own  option, 
should  no  longer  be  permitted,  and  it  is  probable  that 
the  word  discontinuance  was  supposed  to  apply  to 
both  forms  of  procedure,  both  at  common  law  and  in 
equity.  Accordingly,  by  ord.  26,  r.  1,  the  only  mode 
by  whidi  a  plaintiff  can  submit  to  defeat  is  under 
that  order,  imless  he  allows  the  proceedings  to  go  on 
until  the  verdict  is  recorded  against  him.  The  word 
"  discontinnance "  no  doubt  had  under  the  former 
system  the  more  limited  application,  and  the  old 
system  of  nonsuit  is  manifestly  no  longer  capable  of 
Ming  recondled  with  the  new  procedure  either  in 
form  or  substance.  The  substance  is  that  when  it 
once  oomes  into  court,  and  when  the  plaintiff  offers  no 
support  to  his  action,  there  must  be  a  verdict  for  the 
defendant.  This  was  the  course  pursued  by  the  Lord 
Chief  Justice.  I  think  it  was  entirdy  right,  and  I 
move  your  loidships  that  this  appeal  be  dismissed 
with  oosts. 

Lords  Macnaohten,  Mobris,  and  Shand  con- 
curred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitor  for  appellant,  J.  G.  Lincoln. 

Solidtom  for  respondents,  Harrison  Jb  Davies. 


La.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


CEoutt  Of  AppraU 

From  Q.  B.  Div.         \ 
(A.  L.  Smith,  Collins,  and  [  Feb.  22. 

Bomer,  L.JJ.)  ) 

Bbenda  Steamship  Co.  (Lihited)  v,  T.  &  H. 
Gbeen.  (a.) 

8hip—Cha/rter~party — **  Cargo  to  le  brought  to  and 
taken  from  alongside  steamer  " — "  Any  custom  of  the 
port  to  the  contrary  notwithstanding  **-^Exclusion  of 
custom. 

By  a  charter-party  a  ship  tvas  to  proceed  to  the  Surrey 
Commercial  Docks  and  there  deliver  a  cargo  of  timber, 
*'  the  cargo  to  be  brought  to  and  taken  from  alongside 
aJt  charterer's  risk  and  expense,  any  custom  of  the  port 
to  the  contrary  notwithstanding,*^ 

A  custom  of  the  port  of  London  with  regard  to  timber 
ships  required  the  shipowner  to  'place  the  timber  either 
into  barges  or  on  to  the  quay. 

Held,  that  the  custom  of  the  port  was  exclude  by  the 
charter-party,  and  that  the  charterers  were  bound  to  pay 
the  expense  of  taking  the  oargofrom  the  ship's  rail  to  the 
barges  or  onto  the  quay. 

Appeal  from  the  judgment  of  Mathew,  J.,  reported 
in  4  Com.  Cas.  209. 

The  plaintiffs  were  the  owners  of  the  steamship 
Brenda,  and  the  defendants  were  the  charterers. 

By  a  charter-party,  which  was  in  the  form  known 
as  the  Chamber  of  Shipping  Wood  Charter  (Scandi- 
navia and  Finland),  1898,  The  Brenda  was  to  proceed 
to  ports  in  the  Baltic  and  there  load  a  cargo  of  timber, 
and  being  so  loaded,  was  to  proceed  to  the  Surrey 
CommercitJ  Docks,  and  there  deliver  the  same ;  **  the 
cargo  to  be  brought  to  and  taken  from  alongside  the 
steamer  at  diarterers'  risk  and  expense,  any  custom  of 
the  port  to  the  contrary  notwithstanding."  The 
charter-party  was  in  print,  the  names  of  the  ports 
being  written  in. 

The  sum  daimed  by  the  plaintiffs  in  this  action 
represented  the  cost  of  discharging  the  cargo  at  the 
Surrey  Commercial  Docks  from  the  ship's  rail  into 
barges  and  on  to  the  quay,  whidi  sum  had  been  paid 
by  the  plaintiffis  under  protest  to  the  stevedores 
employed  in  the  discharge  of  the  ship. 

For  the  purposes  of  the  action  it  was  admitted  that, 
in  the  abs^ce  of  any  provision  in  the  charter-party 
negativing  it,  there  was  a  custom  in  the  port  of 
London  with  regard  to  timber  ships  which  enlarged 
the  ordinary  meauing  of  **  alongside  "  and  •*  ddivery." 
by  requiring  the  shipowner  to  do  work  outside  his 
ship  in  placuig  the  tunber  into  barges  or  on  to  the 
quay,  but  that  such  custom  did  not  require  him  to 
stow  timber  in  the  barge  or  to  stack  it  on  the  quay. 

Mathew,  J.,  hdd  that  the  custom  of  the  port  was 
exduded  by  the  charter-party  and  gave  judgment 
for  the  plaintiffs  for  the  amount  claimed. 

The  ^fendants  appealed. 

English  Harrison,  Q,C,,  and  D,  C,  Leek,  for  the 
defendants. — The  present  form  of  charter-party  is 
new.  It  is  a  general  form  of  charter,  being  in  a 
printed  form,  and  is  to  be  read  as  applicable  to  other 
ports  besides  London.  The  words  "any  custom  of 
the  port  notwithstanding  "  ought  to  be  construed  as 
extending  only  to  the  words  immediately  preceding, 
'*at  diarterers'  risk  and  expense,"  and  not  to  the 
words  "  to  be  brought  to  and  taken  from  alon^de 
the  steamer."  The  question  of  what  is  *'  alongside  " 
the  steamer  is  still  governed  by  the  custom  of  eadi 
port,  but  any  custom  as  to  risk  and  expense  in  other 

(a.)  Beported  by  W.  F.  Babby,  Bsq.^  Barrister- 
at-Law. 
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reBpeots  is  ezdnded.  The  mfianini;  nlaoed  on  the 
words  « to  be  taken  from  alongside  *'  in  Aktieselkalb 
Hdioa  ▼.  Ehman,  [1897]  2  Q.  B.  83,  2  Com.  Cas.  70, 
163,  45  W.  B.  Dig.  149,  is  the  oorreot  one. 

Thej  also  referred  to  8tephen$  v.  Winiringham,  3 
Com.  Cas.  169;  TheNifa,  [1892]  P.  411,  41  W.  E. 
Dig.  223. 

r.  E,  ScTutUm^  for  the  plaintifb,  was  not  oalled  upon. 

A.  L.  Smith,  L.J. — ^I   am   of  opinion  that  the 

J'udgment  of  the  learned  judge  is  right.  The  question 
B  whether  the  shipowners  or  the  oharterers  are  to 
bear  the  expenses  ox  taking  the  oargo  from  the  ship's 
rail  and  placing  it  in  barges  or  on  to  the  quay. 
Apart  from  any  custom  of  the  port,  all  that  a  ship- 
owner has  to  do  to  deliver  the  oargo  is  to  offer  the 
oarffo  to  the  consignee  over  the  ship's  rail.  The  work 
of  discharging  has  been  called  a  joint  operation, 
because,  thouui  one  set  of  labourers  frequently  does 
the  whole  of  we  work,  the  shipowners'  part  of  the 
discharge  is  finished  when  the  cargo  has  been  put 
over  the  ship's  rail,  it  beinff  the  duty  of  the  consignee  to 
take  it  from  the  shipowner  were.  The  charter-party  here 
has,  in  my  opinion,  eliminated  the  custom  of  the  port. 
I  cannot  agree  with  the  contention  that  the  words  of 
exclusion  refer  only  to  the  immediately  preceding 
wcnrds,  '*  at  charterers'  risk  and  expense  " ;  tiiey  refer 
to  the  whole  sentence.  The  custom  of  l^e  port  of 
London  therefore  being  eliminated  from  the  case,  it 
was  the  duty  of  the  charterers  to  take  the  carro 
from  the  shipowners  when  put  over  the  ship's  rail. 
They  did  not  do  so,  and  the  snipowners  in  consequence 
incurred  the  expense  of  taking  it  from  the  ship's  rail 
to  the  barges  and  on  to  the  quay.  Hie  shipowners 
are  entitled  to  recover  that  expense  from  tJbe 
charterers.  With  regard  to  the  cases  which  have 
been  referred  to,  the  contest  in  each  of  them  was 
whether  the  custom  of  the  port  was  or  was  not 
inconsistent  with  the  charter-party.  The  words  in 
this  charter-party  cut  out  the  custom  altogether. 
The  appeal  must  therefore  be  dismissed. 

OOLLINS,  L.  J. — ^I  am  of  the  same  opinion.  Apart 
from  the  custom  of  the  port,  the  word  **  alongside  " 
means  at  the  ship's  raiL  If  therefore  the  custom  of 
the  port  is,  as  I  dunk  it  dearly  is,  excluded  by  the 
express  terms  of  the  charter-party,  the  plaintiffs  are 
entitled  to  recover  the  expense  of  taking  the  cargo 
frcmi  the  ship's  rail  as  an  expense  which  ought  to 
have  been  borne  by  the  charterers. 

BOMXB,  L.  J. — I  agree.  I  think  that  the  argument 
of  the  defendants  is  too  fine.  The  meaning  of  the 
charter-party  is  that,  in  considering  the  relative 
obligations  of  the  shipofmers  and  the  charterers  as 
to  loading  and  dischargpg  the  cargo,  the  custom  of 
the  port  is  to  be  disregarded,  and  the  relative 
obligations  are  to  be  determined  by  the  general  law. 

Appeal  dismisBed* 

Solicitors  for  the  plaintiffs,  BottereU  &  Roche. 

SoUdtors  for  the  defendants,  Lowlese  <k  Co. 


From  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Bigby  and  [  Feb.  16. 

Yaughan  Williams,  L.  J  J. )      I 

ElMBEB  AND  OTHSBS  V.  ADMAMB.  (a.) 

Vendor  and  purchaser-^Covenant^Bestrtctive  covenant 
—Meaning  of  "  Jiouse  '^—FUUs. 

The  term  ** house**  in  a  restrictive  covenant  in  a 

(a.)  Beported  by  J.  B.  Morbis,  Esq.,  Barrister- 
at-Law. 


conveyance  on  sale  prohibiting  the  erection  of  more  than 
a  certain  number  of  houses  on  a  certain  piece  of  land, 
will  he  construed,  in  the  absence  of  indications  to  the 
contrary t  as  being  equivalent  to  a  block  of  flats,  hut  not 
to  each  single  flat. 

This  was  an  appeal  from  a  deoidon  of  Gosens- 
Hardy,  J.,  the  substantial  effect  of  whidi  was  that 
the  term  '* house"  in  a  restrictive  covenant  i&.  a 
conveyance  on  sale  must  not  be  construed  as 
synonymous  with  "  flat." 

By  an  indenture  dated  the  24th  of  Deoembsr, 
1886,  four  pieces  or  parcels  of  land  dtuate  in,  and 
havinp^  a  frontage  of  400  feet  to,  Tumey-road, 
Dulwich,  were  conveyed  by  the  London,  Brighton, 
and  South  Ooast  Bailway  Oo.  to  J.  G.  Lov£  and 
W.  M.  Yetts,  in  condderation  of  the  sum  of  £800, 
and  the  said  J.  0.  Lovdl  and  W.  M.  Yetts  thereby 
covenanted  with  the  said  railway  company  that  no 
house  should  be  erected  on  any  part  of  the  said  four 
plots  of  less  value  than  £500,  and  that  not  more  than 
ten  houses  in  all  should  be  erected  on  the  said  four 
plots. 

By  four  several  indentures  dated  respectively  the 
20th  of  October,  1887,  the  24th  of  July,  1888,  the 
2nd  of  September,  1889,  and  the  10th  of  September, 
1892,  certain  portions  of  the  aforesaid  four  ploti 
of  land  (amounting  together  to  one-half  thereof) 
were  conveyed  to  the  respective  plaintiib;  and 
by  an  indenture  dated  the  16th  of  November, 
1899,  the  remaining  half  of  the  said  four  plots 
was  conveyed  to  ue  defendant.  All  the  above 
five  indentures  of  conveyance  lastly  hereinbefors 
mentioned  were  expressly  made  subjeot  to  a  restric- 
tive covenant  similar  to  that  contained  in  the 
indenture  of  the  24th  of  December,  1885. 

The  defendant  having  proposed  to  erect  on  his  half 
of  the  said  four  plots  of  land,  and  having  already 
commenced  to  erect,  four  blocks  of  fiats,  eadi  of  whidi 
was  planned  to  contain  four  separate  flats — making 
dxteen  flats  in  all— the  plaintifEs  moved  before 
Cozens-Hardy,  J.,  on  the  26th  of  January,  1900,  for 
an  interlocutory  injunction  to  restrain  the  defendant 
from  proceeding  with  his  proposed  buildings,  on  the 
ground  that  the  latter  were  a  breach  of  the  aforesaid 
restrictive  covenant.  It  appeared  from  the  evidence 
read  at  the  trial  that  eadi  of  the  proposed  flats  was 
intended  to  consist  of  two  Uvinff  rooms,  a  kitchen,  a 
scullery,  and  offices,  and  would  be  calculated  to  let  aft 
about  7b.  6d.  a  week.  The  defendant  admitted  by  his 
counsel  (though  only  for  the  purposes  of  the  motion) 
that  he  was  bouna,  as  between  himsdf  and  the 
plaintifiiB,  by  the  terms  of  the  said  restrictive  cove- 
nant. Oozens-Hardy,  J.,  dedded,  however,  that  a 
flat  was  not  a  house  within  the  meaning  of  the  cove- 
nant, and  dedined  to  make  the  order  asked  lor. 
From  this  deddon  the  plaintifiiB  now  appealed. 

CozenS'Hardy,  for  the  appellants. — ^A  flat  is 
substantially  a  separate  house:  Rogers  v.  Host' 
good^  ante,  p.  202;  AUorney-Qeneral  v.  MuJtual 
Tontine  Westminster  Chambers  Association  (Limited), 
24  W.  B.  996,  1  Ex.  D.  469.  It  is  oertainly 
a  separate  -  house  for  the  purposes  of  burglary 
and  house-breaking:  Evans  and  Finches  case, 
Oro.  Car.  473 ;  Lee  v.  Oansel,  1  Cowp.  1. 
Certainly,  too,  it  was  a  separate  house  under  the  old 
Franchise  Law  of  1832  (2  &  3  Will.  4,  c.  45).  I  rriy 
also  on  Chapman  v.  Royal  Bank  of  SeoUand,  30  W.  B. 
81,  7  Q.  B.  D.  136,  per  Huddleston,  B.,  at  p.  140, 
and  Yorkshire  Fire  Insurance  Go,  v.  Clayton,  30  W.  B. 
174,  8  Q.  B.  D.  421.  Popular  language  would  never 
call  a  block  of  flats  a  house. 

Buckmaster,  for  the  respondent,  was  not  oalled 
upon. 
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LnmLBY,  M.B. — ^I  have  not  the  aUghtest  hesitation 
in  aayinp^  that,  in  my  opinion,  the  judgment  of  the 
learned  jndffe  below  IB  perfeotLycoireot  [The  learned 
judge  read  the  oorenant]  What  does  the  word 
"  house  "  mean  in  this  covenant  F  Does  it  refer  to  the 
way  in  whioh  the  building  is  to  be  sub-divided  and 
let  P  I  think  not,  I  know,  of  course,  perfectly  well 
that  there  axe  senses  in  which  a  portion  of  a  house 
may  be  re^pirded  as  a  separate  house— for  the  pur- 
poses, for  instance,  of  rating  and  the  franchise.  But 
when  you  come  to  use  **  house  "  in  documents  of  this 
description,  that  interpretation  can  no  longer  be 
applied. 

EiOBT,  L.  J.— I  agree. 

Vauohaw  Williams,  L.J.— I  agree.  I  assent, 
however,  to  the  plaintiffs'  argument  so  far  as  this,  that 
I  admit  that,  in  construing  this  restrictive  covenant, 
we  must  have  some  regara  to  its  object.  And  if  I 
found  myself  in  this  position,  that  I  could  see  no 
object  in  this  covenant  so  long  as  the  term  *'  house" 
were  limited  to  a  mere  brick  and  mortar  erection  in 
its  entirety,  I  should  certainly  go  further  and  put  on 
it  a  meaning  that  would  cover  its  user  as  wdl.  But 
that  is  not  the  case  here.  Anyone,  I  think,  who  is 
familiar  with  building  estates  in  the  neighbourhood 
of  London  will  find  no  difficulty  in  discovering  the 
object  of  this  covenant,  even  if  he  be  content  to  take 
the  term  "  house  "  in  its  ordinary  meaning  of  a  brick 
and  mortar  erection  in  its  entirety. 

Appeal  dUmisaed. 

Solicitors,  Todd,  Dennea,  &  Lcmh  ;  Cree  &  Bona. 


Appeal.  "i 

(A.  L.  Smith,  Collins,  and  [  Feb.  5. 

Bomer,  L.JJ.)  ) 

Sfenceb  v.  Livett,  Frank,  &  Son  and  John 
AiBD  &  Co.  (a.) 

Ma$ter  and  servant — Gompenaation  for  injury  by  accident 
— •*  Factory  "— "  Shipbtnlding  yard  "Ship  in  dock 
hdng  repaired— FacUyry  and  W&rkahop  Ad,  1878  (41 
<k  42  Vict.  c.  16),  a.  93;  Sehed.  IV.,  PaH  II.,  cL  24— 
Workmen^a  Compenaation  Act,  1897  (60  <fc  61  Vict,  c, 
37),  a.1. 

By  section  7,  suh-aedion  2,  of  the  Workmen's  Com- 
pensation  Act,  1897,  a  **  factory  "  has  the  $ame  meaning 
as  in  the  Factory  and  Workshop  Acts,  1878  to  1891. 

By  section  93  of  the  Factory  and  Workshop  Act,  1878, 
non-textile  fadory  means  any  premises  named  in  Part 
IL  of  Schedule  IV.,  which,  by  clause  24,  includes 
"  shipbuilding  yards  "-^that  is  to  say,  premises  in  which 
any  ahipa  are  made,  finiahed,  or  repaired. 

Held,  that  an  ordinary  dock  in  which  a  ship  is 
repaired  is  not  a  "  shipbuilding  yard,**  and  therefore  not 
a  **  factory  "  within  the  Ad  of  1897. 

Appeal  from  the  award  of  the  Southampton  County 
Court  judge  under  the  Workmen's  Compensation  Act, 
1897. 

The  respondent  on  the  appeal  claimed  compensation 
from  Messrs.  livett,  Frank,  ft  Son,  the  appellants, 
and  from  John  Aird  ft  Co.  for  personal  injuries  by 
accident  arisiDg  out  of  and  in  the  course  of  his  em- 
ployment. 

The  api>ellant8  were  ship's  chandlers,  who  also 
undertook  the  painting  of  slups. 

(a.)  Beported  by  W.  F.  Babet,  Esq.,  Barrister- 
at-Law. 


The  British  India  Steam  Navigation  Co.  employed 
the  appellants  to  paint  the  inside  of  their  steamship 
Jdunga,  which  was  then  at  Southampton  Docks.  She 
was  accordingly  taken  into  the  inner  dock  and  made 
fast  to  the  dock  quay.  For  the  purpose  of  painting 
her  it  was  necessary  to  remove  a  quantity  of  stone 
ballast  from  her  hold.  By  arrangement  with  the 
appellants,  Messrs.  Jobu  Aird  ft  Co.  undertook  to  do 
this  part  of  the  work,  and  for  this  purpose  the  appel- 
lants selected  a  number  of  men,  indudmg  the  respon- 
dent, who  were  paid  by  John  Aird  ft  Co.,  but  who 
were  under  the  control  of  the  appellants'  fore- 
man. 

The  ballast  was  taken  out  of  the  ship's  hold  by 
means  of  the  ship's  crane  worked  by  hydraulic  power, 
which,  together  with  the  machinery  which  worked  it, 
was  wholly  on  board  the  ship.  The  crane  was  worked 
by  one  of  the  ship's  crew.  The  ballast  was  nut  into 
a  bucket  attached  to  the  end  of  the  chain  of  tne  oiane 
and  lowered  into  barges  belonging  to  John  Aird  ft 
Co.,  and  lying  alonsside  the  ship.  While  the  respon- 
dent was  in  the  hold  filling  t^e  bucket  the  crane  was 
set  in  motion  without  notice  and  the  bucket  struck 
and  injured  him.  The  respondent  claimed  compensa- 
tion against  both  the  appellants  (Messrs,  Livett, 
Fnmk,  &  Co.)  aud  John  Aird  ft  Co.,  and  the  appel- 
lants clamed  an  indemnity  affainst  John  Aird  ft 
Co.  in  case  they  were  held  liable  to  pay  compensa- 
tion. 

The  inner  dock  where  the  ship  was  lying  was 
practically  surrounded  by  warehouses,  and  on  the 
dock  quays  there  were  a  number  of  cranes  placed  at 
intervals  which  were  used  in  loading  and  discharging 
ships. 

It  appeared  that  a  firm,  called  Messrs.  Day, 
Summers,  ft  Co.,  wero  at  the  same  time  putting  new 
ceilings  in  the  ship,  and  one  of  the  witnesses  stated 
that  it  was  a  customary  thing  for  Day,  Summers,  ft 
Co.  to  do  repairs  to  ships  in  tiiat  and  any  other  dock, 
wherever  they  could  get  work. 

The  county  court  judge  found  that  at  the  time  of 
the  accident  the  respondent  was  solely  in  the  employ- 
ment of  the  appellants,  and  not  of  John  Aird  ft  Co., 
and  was  employed  in  and  about  the  crane  and 
machinery  which  was  being  used  to  discharffe  the 
ballast ;  that  the  appellants  wero  the  "  undertakers," 
and  had  at  the  time  of  the  accident  the  actual  use  and 
occupation  of  the  dock  in  which  TJie  Jdunga  was,  and 
wero  temporarily  using  the  ship's  engine  and  crane 
for  the  purpose  of  unloading  the  baUast  from  the 
ship  into  the  dock;  that  the  dock  in  which  The 
Jelunga  was,  including  the  quay  and  all  that  part  of 
the  dock  filled  with  water,  was  a  "  factory  "  within 
the  meaning  of  section  7  of  the  Workmen's  Com- 
pensation Act,  1897 ;  that  the  ship's  engine  and  crane 
used  to  discharge  the  ballast  was  a  **  factory  "  within 
the  meaning  of  the  Act ;  that  it  was  the  usual  and 
ordinary  course  of  business  that  ships  should  be 
ropaired  in  the  dock  in  question  both  as  to  the  ship 
itself  and  her  machinery ;  that  The  Jdunga  was  on 
this  occasion  in  the  dock  for  the  purpose,  amongst 
others,  o^ropair,  and  was  actually  in  course  of  being 
repaired  at  the  time  of  the  accident ;  and  that  the 
ship's  engine  and  crane  were  being  used  in  the  per- 
formanceof  worknecessary  to  beperformedforrepairing 
and  painting  the  ship  as  described  in  the  evidence. 
The  Teamed  judge  came  to  tiie  conclusion  that  the 
respondent  was  employed  on  or  about  machinery 
used  in  the  process  of  unloading  into  a  barge,  and 
thereforo  on  to  a  doc^  within  section  23,  sub-section 
1,  of  the  Factory  and  Workshop  Act,  1895,  and  that 
consequently  he  was  employed  "  on  or  in  or  about  a 
factory,"  within  section  7,  sub-section  1,  of  the 
Workmen's  Compensation  Act,  1897;  and  furthei, 
that  by  section  93  of  the  Factory  Act,  1878,  and 
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Schedule IV.,  Part  11.,  oUram 24*,  the  dockwasa  **fao- 
tory  "  within  the  Act  of  1 897.  He  aooordingly  made  an 
award  in  favour  of  the  respondent  for  £40,  and  held 
that  the  appellants  were  not  entitled  to  be  indemnified 
by  John  Aiid  &  Go. 

B,  M,  Bray,  Q,C.,  and  8,  H.  Emanuel,  for  the 
appellants. — ^The  first  point  decided  by  the  county 
court  judge —namely,  that  the  respondent,  being 
employed  on  or  about  machinery  used  in  the  process 
of  unloading  from  a  ship  on  to  a  barge  in  a  dock, 
was  employed  in  or  about  a  *'  factory  "  within  section 
23,  sub-section  1,  of  the  Factory  and  Workshop  Act, 
1895,  and  therefore  came  within  section  7,  sub-section 
1,  of  the  Workmen's  Compensation  Act,  1897,  is  now 
covered  by  the  decision  in  Hennessey  v.  McCabe,  ante, 
p.  231,  [1900]  1  a  B.  491.  That  case,  which  followed 
Flowers  v.  Chambers,  47  W.  E.  613.  [1899]  2  Q.  B. 
142,  is  conclusive  upon  the  point  against  the 
respondent.  The  second  question  is  whether  the 
dock  comes  within  the  definition  of  *'  shipbuildii  _ 
yard  "  in  clause  24  of  Part  n.  of  Schedule  IV.  to  the 
Factory  and  Workshop  Act,  1878.  It  would  be 
stretching  the  language  of  the  enactment  beyond  all 
reason  to  hold  that  an  ordinary  dock  is  a  *'  shipbuild- 
ing yard,"  that  is,  a  place  where  vessels  are  repaired, 
merely  because  some  repairs  are  executed  upon  one  of 
the  ships  in  the  dock. 

Clavell  Salter,  for  the  respondent. — ^It  is  admitted 
that  the  first  point  is  conduaed  against  the  respondent 
by  Hennessey  v.  McOabe.  When  the  case  was  in  the 
county  court  that  decision  had  not  been  given.  As 
regards  the  second  point,  it  is  a  question  of  fact  in 
each  case  whether  the  place  is  a  '*  sUpbuUding  yard  " 
within  the  definition  in  Schedule  IV. ,  Part  II. ,  clause  24, 
to  the  Factory  and  Workshop  Act,  1878.  The  circum- 
stances of  each  case  vary,  and  the  county  court  judge 
has  found  as  a  fact  that  this  dock  was  used  as  a  plaue 
in  whioh  repairs  to  ships  were  executed,  and  was 
therefore  a  *'  shipbuilding  yard."  This  ship  was 
being  painted  and  repaired  in  the  inner  dock. 

He  referred  to  section  7,  sub-section  3,  of  the 
Workmen's  Ck>mpensation  Act,  1897. 

E.  F.  Lever,  for  John  Aird  &  Go. 

Bray,  Q.C.,  was  not  called  upon  to  reply. 

A.  L.  Smith,  L.J. — In  this  case  the  ship  was  in 
Southampton  Docks,  and  the  owners  wanted  to  have 
her  painted  inside.  In  order  to  do  so  she  was  brought 
into  the  inner  dock,  and  it  was  necessary  to  take  oat 
her  ballast.  This  was  done  by  means  of  the  ship's 
crane  with  a  bucket  attached  to  the  f  nd  of  the  chain. 
The  ballast  was  loaded  into  the  backet  and  lifted  out 
of  the  hold  bv  means  of  the  crane  and  was  then 
lowered  into  lighters  alongside.  The  respondent 
was  working  in  the  hold,  loading  the  backet,  when 

•  60  &  61  Vict  c  37,  s.  7  :  «'  (1)  This  Act  shall  apply 
only  to  employment  .  .  .  on  or  in  or  about  a 
.  .  .  factory.  .  .  (2)  'Factory'  has  tie  same 
meaning  as  in  the  Factory  and  Workshop  Acts,  1878 
to  1891.     ..."  **         » 

41  &  42  Vict.  c.  16.  s.  93 :  **  The  expression  *  non- 
textile  factory '  in  this  Act  means  .  .  .  any  pre- 
mises or  places  named  in  Part  II.  of  the  said  schedule  " 
(Schediiie  IV.)  •*  wherein,  or  within  the  dose  or  curtilage 
or  precincts  of  which,  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there." 

Schedule  IV.,  Part  II.,  daose  24 :  "  *  Shipbuilding 
yards,'  that  is  to  say,  any  premises  in  which  any  ships, 
boats,  or  vessels  used  in  navigation  are  made,  finished, 
or  repaired." 


the  crane  was  set  in  motion,  and  ths  bucket  struck  lum 
and  caused  the  injuries  complained  of.  The  question 
is  whether  the  Act  applies  in  such  a  case.  As  I  have 
had  occasion  to  say  more  than  onoe  the  Legislature 
has  excluded  ships  altogether  from  the  Act.  In 
Hennessey  v.  McCdbe,  a  ship  wai  being  loaded  in  a 
dock  from  barses  by  means  of  a  steam  windi,  and 
we  held  that  me  steam  winch  was  not  used  in  the 
process  of  loading  from  a  dock,  and  was  not  tfaeiefore 
a  ''  factory  "  within  section  7  of  the  Workmen's  Com* 
pensation  Act,  1897.  That  case  was  decided  after  the 
decision  of  the  ooimty  court  judge  in  the  present 
case ;  otherwise  his  decision  upon  that  point  would 
have  been  different.  That  point  therefore  fafls  the 
respondent. 

It  was  then  said  on  his  behalf  that  as  section  7  of 
the  Act  of  1897  includes  employment  in  a  '<  factory," 
and  as  the  word  "factory"  is  to  have  the  same 
meaning  as  in  the  Factory  and  Workshop  Act,  1878 
— which  defines  a  non-textile  factory  as,  among 
other  things,  "any  premises  or  places  named  in 
Part  11.  of  the  said  schedule,"  that  is,  Schedule  IV., 
"  wherein  .  .  .  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there  "—this  inner  dock  is  a  factory  witixin 
the  Act.  In  thefirstplacel  cannot  see  that  there  was  any 
manufacturing  process  carried  on  there.  But  that  is 
not  all.  Among  the  premises  named  in  Part  IL  of 
Schedule  IV.  are  (clause  24}  "Shipbuilding  yards, 
that  is  to  say,  any  premises  in  which  any  shifMSy  boats, 
or  vessels  used  in  navigation  are  made,  finished,  or 
repaired."  Oan  it  be  said  that  this  inner  dock  was 
a  shipbuilding  yard  P  The  phrase  seems  to  me  to 
mran  a  place  where  ships  are  built  or  repaired.  I 
cannot  think  that  upon  the  evidence  in  this  case 
this  dock  was  a  fihipbuilding  yard.  As  my 
brother  Bomer  pointea  out  during  the  argu- 
ment, if  the  contention  of  the  respondent  is  correct, 
one  ship  going  into  a  dock  where  there  are  twenty  or 
more  ships  loading  and  discharging  for  the  purpose 
of  being  repaired  would  make  the  dock  a  factory  so 
far  as  regards  all  the  other  ships.  This  point  also 
fails  the  respondent.  The  appeal  must  therefore  be 
allowed. 

COLLINB,  L.J.— I  am  of  the  same  opinion.  I  only 
wish  to  add  that  section  7,  sub-section  3,  of  the  Act 
of  1897,  so  far  from  helping  the  respondent,  is  con- 
clusive against  Mm.  It  says  that  a  workman  employed 
in  a  factory  which  is  a  shipbuilding  yard  shi^  not 
be  excluded  from  the  Act  by  reason  only  that  tihe 
accident  arose  outside  the  yard  in  the  course  of  hia 
work  upon  a  vessel  in  any  dock,  river,  or  tidal  water 
near  the  yard.  That  clearly  implies  that  a  dock  lik» 
this  in  which  a  ship  is  being  repaired  is  not  a  **  ship- 
bailding  yard." 

BoMEB,  L.  J. — I  am  of  the  same  opinion.  In  my 
opinion  the  Legislature  in  defining  a  *'  shipbuilding 
yard  "  contemplated  premises  where  the  business  of 
bailding,  finishing,  or  repairing  ships  is  carried  on. 
It  does  not  include  premises  where  by  a  mere  acci- 
dental circumstance  a  ship  is  repaired.  The  definition 
must  be  dealt  with  in  accordance  with  oommon  sense. 
Premises  are  not  necessarily  a  "  shipbuilding  yard  " 
because  a  ship  happens  to  be  repaired  there. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Speechly,  Mun^ord^  A 
Badgers,  for  C,  Lamport,  Southampton. 

Solicitor  for  the  respondent,  French  <fe  Go.,  for 
E,  B.  Ensor,  Southampton. 

Solicitor  for  John  Aird  &  Co.,  J.  BobiMon, 
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High  Gotjbt. 


Payne  v.  Thb  Core  Co.  (Ldcitbd). 


HlQH  Gou&T. 


Patnb  v.  Thb  Cork  Co.  (Limitkd).  (o.) 

Company — Winding  v/p — Voluntary  winding  up-^Re^ 
consirudion — 8aU  of  assets — Dissentient  member — 
Purchase  of  interest— Companies  Act,  1862  (26  &  26 
Ftd.  c.  89).  s.  161. 

Where  a  company  is  being  wound  up  voluntarily,  and 
a  shareholder  has  dissented  from  a  sale  to  anew  company, 
he  cannot  be  deprived  by  the  articles  of  association  from 
having  the  benefit  of  the  provisions  of  section  161  of  t?ie 
Companies  Act,  1862,  relating  to  the  purchase  of  his 
interest. 

Motion. 

This  was  a  motion  by  the  plaintiff,  who  was  the 
holder  of  200  shares  in  the  defendant  oompany,  for 
an  injunction  to  restrain  the  company  and  its 
▼olantary  liquidator  from  carryios  into  effect  certain 
resolutions  and  agreements,  whum  had  been  passed 
and  confirmed  by  general  meetings  of  the  company, 
for  the  purpose  of  reconstructing  the  company  on  the 
footing  of  a  sale  of  its  undertalong  and  property  to 
a  new  company  in  consideration  of  puHy-paid  shwes 
in  such  new  company. 

The  plaintiff  had  given  notice  to  the  liquidator  of 
his  diraent  from  the  resolutions,  and  required  him 
either  to  abstain  from  carrying  the  resolutions  into 
effect  or  to  purchase  the  interest  of  the  plaintiff  at  a 
price  to  be  determined  in  the  manner  specified  by 
section  161  of  the  Companies  Act,  1862.  The 
liquidator  took  up  the  position  that  the  plaintiff  was 
preolttded  by  articles  ISO  and  131  of  the  company's 
articles  of  association  from  acquiring  the  rights  given 
to  dissentient  members  by  section  161.  The  pl^tiff 
thereupon  commenced  these  proceedings. 

The  Companies  Act,  1862,  s.  161,  provides  that 
where  any  company  is  proposed  to  be  or  is  in  the 
course  of  being  wound  up  voluntarily,  and  the  whole 
or  a  portion  of  its  business  or  property  is  proposed  to 
be  sold  to  another  company,  the  liquidators  of  the 
first-mentioned  company  may,  with  the  sanction  of  a 
special  resolution,  receive  in  compensation  for  such 
sale,  shares  or  other  like  interests  in  such  other 
oompany  for  the  purpose  of  distribution  amongst  the 
members  of  the  company  being  wound  up,  and  any 
sale  so  made  bv  the  liquidators  shall  be  binding  on 
the  members  of  the  company,  subject  to  the  proviso 
that  a  dissentient  shareholder  may,  by  giving  notice 
to  the  liquidators  in  the  manner  prescribed  by  the 
section,  require  the  liquidators  eitiier  to  abstain  from 
canying  the  resolution  into  effect  or  to  purchase  his 
interest  at  a  price  to  be  determined  as  thereinafter 
mentioned. 

Articles  130  and  131  of  the  company's  articles  of 
association  were  as  follows : 

"  ISO. — Any  such  liquidator  may  (irrespective  of 
the  powers  conferred  upon  him  by  -the  Companies 
Acts  and  as  an  additions!  power),  with  the  authority 
of  a  special  resolution,  sell  the  undertaking  of  the 
oompany,  or  the  whole  or  any  part  of  its  assets,  for 
shares  fnlly  or  partly  paid  up  or  the  obligations  of  or 
other  interest  in  any  other  company,  and  may  by  the 
contract  of  sale  agree  for  tiie  allotment  to  the 
members  direct  of  the  proceeds  of  sale  in  proportion 
to  their  respective  interests  in  the  company,  and  in 
case  the  shares  of  this  company  shall  be  of  different 
classes,  may  arrange  for  the  allotment  in  respect  of 
preference  shares  of  this  company,  of  obligations  of 

(is»)  Beported^by  Paul  STRioxLAin>,  Esq.,  Barrister- 
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the  purohasing  companv,  or  of  shares  of  the  purchasing 
company  with  any  preference  or  priority  over  or  wiw 
a  larger  amount  paid  up  than  the  sharos  allotted  in 
respect  of  ordinary  sham  of  this  Qompany,  and  inay 
further  by  the  contract  limit  a  time  at  the  expiration 
of  which  shares,  obligations,  or  other  interest  not 
accepted  or  required  to  be  sold  shall  be  deemed  to 
have  been  refused  and  be  at  the  disposal  of  the 
liquidator  or  the  purchasing  oompany. 

'*  131.— Upon  any  sale  under  the  last  preceding 
article  or  under  the  powers  given  by  section  161  of 
the  Companies  Act,  1862,  no  member  shall  be  entitled 
to  require  the  liquidator  either  to  abstain  from  carry- 
ing into  effect  tue  sale  or  the  resulutioQ  authorlziug 
the  name  or  to  purchase  such  member's  interest  in 
this  company;  but  in  case  any  member  shall  be 
unwilling  to  accept  the  shares,  obligations,  or  interest 
to  which  under  such  sale  he  would  be  entitled,  he  may, 
within  fourteen  days  of  the  passing  of  the  resolution 
authorizing  the  sede,  by  notice  in  writing  to  the 
liquidator,  require  him  to  sell  such  shares,  obUgations, 
or  interest,  and  thereupon  the  same  shall  be  sold  in 
such  manner  as  the  liquidator  may  think  fit,  aud  the 
net  proceeds  shall  he  paid  over  to  the  member 
requiring  such  sale." 

Rowland  Whitehead,  for  the  plaintiff. 

W.  F.  Hamilton,  for  the  defendants,  the  company 
and  its  liquidator. 

Stibung,  J.,  said  :  The  question  which  arises  on  this 
motion  is  whether  the  plaintiff,  who  is  a  shareholder 
in  the  defendant  company  and  has  dissented  from  the 
sale  which  has  been  agreed  to  be  made,  and  has  been 
approved  by  a  resolution  of  the  company,  to  a  new 
company  to  be  formed  in  consideration  of  the  issue  of 
shares,  has  been  deprived  of  the  safeguards  which  are 
attached  by  section  161  of  the  Companies  Act,  1862, 
to  sales  under  that  section. 

Now,  the  question  which  has  been  raised  before  me 
is  whether  the  articles  of  association  effectually  deprive 
the  plaintiff,  as  a  dissentient  shareholder,  of  the  benefits 
con^rred  by  section  161,  and  two  of  the  articles  of 
association  are  relied  upon — namely,  articles  130  aud 
131.  They  are,  as  has  been  observed,  two  of  a  group 
of  clauses  which  are  found  under  the  heading  *'  Wind- 
ing up,"  and  they  relate  to  sales  in  a  winding  up. 
[His  lordship  read  the  articles,  and  continued :] 

Now,  what  has  taken  place  is  this.  On  the  20th 
of  November,  1899,  an  extraordinary  general  meeting 
was  held,  at  which  the  following  resolutions  were 
passed:  '*(1)  That  it  is  desirable  to  reconstruct  the 
company,  and  accordingly,  that  the  company  be  wound 
up  voluntarily,  and  that  Mr.  Thomas  Bees,  of  12, 
Aldgate,  E.,  be  and  is  hereby  appointed  liquidator 
for  the  purposes  of  such  winding  up.  (2)  Tnat  the 
said  liquidator  be  and  he  is  hereby  authorized  to 
consent  to  the  registration  of  a  new  company  to  be 
called  the  Cork  Co.  (Limited),  with  a  memorandum 
and  articles  of  association  in  the  form  of  a  draft 
signed  for  the  purpose  of  identification  by  the  chair- 
man of  this  meeting.  (3^  That  the  draft  agreemeuut 
signed  for  the  purpose  of  identification  by  the  chair- 
man of  this  meeting  be  and  the  same  is  hereby 
approved,  and  that  the  liquidator  be  and  he  is  hereby 
authorized,  pursuant  to  section  161  of  the  Companies 
Act,  1862,  and  to  article  130  of  the  company's  articles 
of  association,  to  enter  into  an  agreement  with  the 
proposed  new  company  (when  incorporated)  in  the 
terms  of  the  said  draft,  with  such  modifications  as  he 
may  from  time  to  time  deem  expedient,  and  to  citrry 
the  same  into  effect."  Then,  upon  the  5th  of 
December,  those  resolutions  were  confirmed.  The 
liquidator  has  proceeded  to  enter  into,  and  to  carry 
I  into  effect,  an  agreement  to  the  effect  stated  in  the 
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third  resolation.  The  plaintiff  ia  a  shareholder  who 
opposed  the  passing  of  the  resolutions  and  did  not 
TOte  in  faTOur  of  them  at  either  of  the  meetings,  and 
on  the  9th  of  December  he,  by  letter  addressed  to  the 
liquidator,  expressed  his  dissent  from  the  special  resolu- 
tion, and  required  the  liquidator  to  do  one  of  two  things, 
that  is  to  sa^,  either  to  abstain  from  carrying  the  resolu- 
tion into  effect,  or  to  purchase  the  interest  held  by  him 
at  a  price  to  be  determined  in  manner  specified  in 
section  161  of  the  Companies  Act,  1862.  In  answer 
to  that  application  the  liquidator  sends  a  letter  in 
which  he  states  this:  "The  liquidator  has  been 
advised  that  the  provisions  of  articles  130  and  131  of 
the  company's  articles  of  association,  copies  of  whidi 
are  annexed,  preclude  members  from  acquiring  the 
rights  given  to  dissentient  members  by  section  161  of 
the  Companies  Act,  1862.  Under  these  circumstances 
we  presume  you  would  wish  the  liquidator  to  assume 
that  your  letter  of  dissent  is  a  notice  under  article  131 
that  you  require  him  to  sell  the  shares  in  the  new 
company  to  which  you  would  be  entitled  under  the 
scheme  of  reconstruction,  and  that  the  net  proceeds 
thereof  should  in  due  course  be  paid  over  to  you." 
The  plaintiff  does  not  take  that  view  of  his  letter,  and 
has  brought  this  action,  and  he  now  moves  for  an 
injunction  to  restrain  the  liquidator  from  carrying  the 
ap;reement  into  effect  without  making  proper  pro- 
vision for  the  payment  to  him  of  what  may  be  found 
coming  to  him  under  the  provisions  of  sections  161 
and  162  of  the  Act 

Now,  the  question  which  I  have  to  decide  is  whether 
these  articles  of  association,  130  and  131,  preclude  the 
plaintiff  from  insisting  on  his  rights  under  section  161. 
Under  section  133  of  the  Act  of  1862  certain  conse- 
quences follow  from  a  voluntary  winding  up  of  ihe 
company.  It  is  provided:  "The  proj^rty  of  the 
company  shall  be  applied  in  satisfaction  of  its  liabilities 
pari  pcum,  and  subject  thereto  shall,  unless  it  be 
otherwise  provided  by  the  regulations  of  the  company, 
be  distributed  amongst  the  members  acoordixig  to 
their  rights  and  interests  in  the  company."  Then 
liquidators  are  to  be  appointed  for  tlie  purpose 
of  winding  up  the  affurs  of  the  company  and 
distributinjg^  its  property.  Then,  "  Upon  the  appoint- 
ment of  liquidators  all  the  power  of  the  directors 
shall  cease,  except  in  so  far  as  the  company  in  general 
meeting  or  the  liquidators  may  sanction  the  con- 
tinuance of  such  powers."  Then  "The  liquidators 
may,  without  the  sanction  of  the  court,  exercise  all 
powers  by  this  Act  given  to  the  official  liquidator," 
and  among  those  is  a  newer  "  to  sell  the  real  and 
personal  and^  hereditable  and  movable  property, 
effects,  and  things  in  action  of  the  company  by  public 
auction  or  private  contract,  with  power  to  transfer 
the  whole  thereof  to  any  person  or  company  or  to  sell 
the  same  in  parcels  "  (Companies  Act,  1862,  s.  95). 

Now,  a  power  to  sell  means,  in  the  absence  of  any 
contract,  a  power  to  sell  for  money,  and  a  person  who 
exercises  such  a  power  is  bound  to  sell  for  money. 
But  the  Legislature  has  seen  fit  to  extend  the  powers 
of  voluntary  liquidators  by  section  161,  and  has 
provided  that :  "  Where  any  company  is  proposed  to 
be  or  is  in  the  course  of  being  wound  up  dltogetiier 
voluntarily  and  the  whole  or  a  portion  ox  its  business 
or  property  is  proposed  to  be  transferred  or  sold  to 
another  company  the  liquidators  of  the  first-mentioned 
company  may,  with  the  sanction  of  a  spedal  resolution 
of  tne  company  by  whom  the^  were  appointed 
conferring  either  a  general  authority  on  the  liquida- 
tors or  an  authority  in  respect  of  any  par- 
ticular arrangement,  receive  in  compensation  or  in 
part  compensation  for  such  transfer  or  sale  of  shares 
policies  or  other  like  interests  in  such  other  company 
for  the  purpose  of  distribution  amongst  the  company 
being   wound  up,    or   may   enter   mto   any  other 


arrangement  whereby  the  members  of  the  company 
being  wound  up  may  in  lieu  of  receiving  cash,  shares, 
policies,  or  other  like  interests,  or  in  addition  thereto, 
participate  in  theprofitsof  orreceiveanyotherbenefits 
from  the  purchasing  company."  I  pause  there  to 
observe  that  the  agreement  which  was  sanctioned  by 
the  resolution,  and  which  has  been  agreed  to  be 
carried  out,  is  a  sale  which  falls  within  the  terms 
of  tiiat  portion  of  section  161.  It  is  a  sale  in  which 
they  are  receiving  as  compensation,  or  part  com- 
pensation, certain  shares  in  the  new  company. 
But  the  power  which  is  conferred  by  that  section  is 
not  absolute.  It  is  subject  to  this  proviso.  It  says : 
"  Any  sale  made  or  arrangement  entered  iato  by  the 
liquidators  in  pursuance  of  this  section  shall  be  bind- 
ing on  the  members  of  the  company  being  wound  up, 
subject  to  this  proviso,  that  if  any  member  of  the 
company  being  woimd  up,  who  has  not  voted  in 
favour  of  the  special  resolution  passed  by  the  com- 
pany of  whidi  he  is  a  member  at  either  of  the  meet* 
ings  held  for  passing  the  same,  expresses  his  dissent 
from  any  such  special  resolution  in  writing  addressed 
to  the  liquidators  or  one  of  them,  and  left  at  the 
registered  office  of  the  company  not  later  than  seven 
days  after  the  date  of  the  meeting  at  which  such 
special  resolution  was  passed,  such  dSsentient  member 
may  require  the  liquidators  to  do  one  of  the  follow- 
ing things  as  the  liquidators  may  prefer— that  is  to 
say,  either  to  abstain  from  carrying  suoh  resolution 
into  effect,  or  to  purchase  the  interest  held  by  such 
dissentient  membar  at  a  price  to  be  determined  in 
manner  hereinafter  mentioned,  such  purchase-money 
to  be  paid  before  the  company  is  dissolved,  and  to  be 
raised  by  the  liquidators  in  such  manner  as  may  be 
determined  by  special  resolution." 

Now,  the  object  of  this  section  is  very  dearly  ex- 
plained by  Chitty,  L.J.,  sitting  as  a  judge  of  first 
instance  in  the  case  of  Cotton  v.  Imperitd  and  Foreign 
Agency  and  Inveetmerd  Corporation,  [1892]  3  Ch.  454,  at 
p.  460, 41  W.  B.  Dig.  36.  He  says :  <*The  161st  section 
is  in  substance  tms :  When  &ere  is  a  winding  up» 
whether  voluntarily  or  by  the  court  or  under  raper- 
vision,  the  duty  of  the  liquidators  imder  the  Act  of  Par- 
liament in  to  turn  all  the  assete  of  the  company  into 
money,  and  having  paid  the  creditors  and  the  costs 
of  the  winding  up  then  to  distribute  among  the 
members  according  to  their  equities  the  suzplas,  ii 
there  be  any.  Then  it  was  seen  that  there 
were  many  cases  in  which  a  company  might  wind 
itself  up  voluntarily  or  the  like  merely  for  the 
purpose  of  reconstruction,  and  that  it  would  be  very 
advantageous  tii&t  there  should  be  taken  a  power  in 
substence  for  the  company  to  reconstruct  itself.  That 
was  one  of  the  objects  that  was  sought  to  be  ao- 
complished  by  the  161st  section ;  but  the  gist  of  tlie 
enactment  is  this — that  the  liquidators  in  a  winding 
up,  instead  of  selling  for  money,  may  sell  for  shares ; 
but  as  a  safeguud  against  that,  and  against 
imposing  possibly  a  liabiUty  upon  a  member  of  the 
company  which  is  beins  wound  up  by  seeking  to  focoe 
upon  him  shares  w\n3i  were  not  fully  paid  up.  Hie 
Legislature  has,  by  way  of  protecting  his  interest, 
said  in  substance  that  if  he  dissents  he  may  reoeiTe 
the  value  of  his  shares  in  money.  That  is,  in  short,  an 
explanation  of  the  meaning  and  effect  of  the  161  at  aeo- 
tion.  It  relates  to  what  may  be  done  where  there  is  a 
winding  up."  In  the  present  case  we  have  a  eale  in  a 
winding  up  to  which  this  section  161  relates.  Tbe 
articles  of  association  by  article  131  say:  *'Upon 
any  sale  under  the  last  preceding  article,  or  under 
the  powers  given  by  section  161  of  the  Companies 
Act,  1862,  no  memb^  shall  be  entitied  to  require  the 
liquidator  either  to  abstain  from  carrying  into  elfeot 
tiie  sale  or  tbe  resolution  authorizing  tiie  same,  or  to 
purchase  such  member's  interest  in  this  oompany.'* 
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then  that  this  sale  was  oanied  oat 
exclunyely  under  section  161,  would  that  bind  the 
plaintiff  so  as  to  deprive  him  of  his  rights  under 
section  161  ?  It  seems  to  me  that  it  would  not 
—that  the  article  would  be  tdira  vires  for  that 
purpose.  The  Legislature  has  conferred  on  volun- 
tary  liquidators  a  power  of  selling  in  a  particular 
way,  and  it  has  attached  to  that,  provisions  which 
ooDstitute  a  safeguard  for  the  protection  of  dissentient 
aliareholders,  and  in  my  opinion  it  is  not  competent 
for  the  company,  by  articks  framed  in  this  way,  to 
deprive  the  shareholders  of  that  protection.  It  seems 
to  me  that  the  language  of  Byrne,  J.,  in  the  case  of 
In  re  Peveril  Gold  Mines  (Limited),  46  W.  E.  198, 
[1898]  1  Gh.  122,  at  p.  126,  with  reference  to  a  right  con- 
ferred by  another  section,  applies.  He  said  &s :  ''  I 
am  of  opinion  that  the  company  had  no  right,  havine 
regard  to  the  Act  of  Parliament,  to  enter  into  such 
contract  as  a  condition  and  part  of  the  general  con- 
tract binding  upon  all  shareholders,  whatever  separate 
or  distinct  bargain  they  might  have  the  power  to 
make  with  an  individual  who  happened  to  be  or  to 
desire  to  become  a  shareholder.  This  article  appears 
to  be  one  more  attemj^t  to  remove  a  statutory  safe- 
Koard  of  the  iuexperienced  intending  shareholder. 
Not  one  per  cent,  of  intending  sharehdders  read  the 
articles  before  applying  for  or  accepting  a  transfer  of 
shares,  and  a  shareholder  does  not  eocpect  to  find  tiiat 
he  has  entered  into  a  special  contract  waiving  his 
statutory  rights."  That  seems  to  me  to  be  applicable 
to  the  present  case. 

Bot  then  it  is  said  that  this  is  a  sale  which  the 
company  had  power  to  authorize,  and  did  authorize, 
by  its  articles  of  association,  irrespective  of  section 
161,  and  doubtiess  article  ISO  does  purport  to  confer 
on  the  liquidator  a  power  of  doing  this  very  thing 
irrespective  of  the  powers  conferred  on  him  by  the 
Gompanies  Acts  and  by  way  of  additional  power. 
Then  the  question  comes  to  this :  Has  the  company 
power  by  its  articles  of  association  to  confer  suon  an 
additional  power  upon  the  liquidator  P  The  Legis- 
lature has  said  that  the  liquidator  shall  sell  for 
money,  but  it  has  conferred  on  a  voluntary  liqui- 
dator a  power  of  selling  for  shares  subject  to 
certain  safeguards.  The  first  part  of  this  article 
130  purports  to  confer  by  way  of  addition  on 
the  liquidator  the  power  of  sale  for  shares,  and  by 
article  131  it  purports  to  confer  the  power  of  doing 
so  without  regard  to  the  safeguards  imposed  by 
section  161.  Now,  it  seems  to  me  that  when  the 
Legislature  has  conferred  on  a  liquidator  a  power  to 
do  a  particular  thing,  subject  to  certain  safeguards 
being  obserred,  it  is  not  within  the  power  of  the 
company  to  say  that  the  liquidator  shall  do  the  very 
same  tlung  without  regard  to  those  safeguards.  I 
take  it  that  the  meaning  of  the  Legislature  in  im- 
posing those  safeguards  is  this,  that  the  thing  may 
be  done,  but  if  it  is  done  it  must  be  done  in  the  way 
in  which  it  has  pointed  out  and  in  no  other.  The 
ease  is,  in  that  respect,  somewhat  similar  to  the 
statutory  power  of  borrowing.  If  a  company  is 
aoihoriEed  to  borrow  up  to  a  certain  amount,  that 
means  that  it  may  not  borrow  beyond,  and  it  is  well 
eetaUished  that  any  attempt  by  the  company  to 
bonow  beyond  that  amount  is  tdtra  vires.  So  here, 
the  liquidator  is  authorized  to  do  a  particular  thing 
in  a  particular  way  and  on  particular  terms,  and  it 
seems  to  me  it  is  beyond  the  powers  of  the  company 
to  authorice  him  to  do  the  same  tlung  upon  other 
terms  and  in  another  way  than  that  which  is  pre- 
scribed by  the  Legislature.  Article  131  does  not  stop 
at  the  point  io  which  I  have  read.  It  goes  on :  *'  But 
in  case  any  member  shall  be  unwilling  to  accept  the 
shares,  obligations,  or  interest  to  wUch  under  such 
•alie  he  would  be  enftitied,  he  may,  within  fourteen 


days  of  the  passing  of  the  resolution  authorizing 
the  sale,  by  notice  in  writinff  to  the  liquidator,  require 
him  to  sell  sudi  shares,  obUgation,  or  interest,  and 
thereupon  the  same  shall  be  sold  in  such  a  manner  as 
the  liquidator  may  think  fit,  and  the  net  proceeds 
shall  be  paid  over  to  the  member  requiring  such  sale." 
Now,  supposing  that  tite  earlier  part  of  that  article 
131  were  omitted — and  practically  for  this  purpose  it 
must  be  omitted  as  being,  in  my  opinion,  vUra  vires-^ 
this  portion  of  the  clause  cannot  be  relied  upon 
against  the  plaintiff.  Id  that  respect  it  falls  precisely 
in  terms  within  the  recent  decision  of  the  Clourt  of 
Appeal  in  Baring^Ghuld  v.  Sharpington  Oomhined  Pick 
and  Shovel  Syndicate,  47  W.  B.  564,  [18991  2  Gh.  80. 
I  desire  to  refer  to  the  portion  of  the  judgment  of 
the  Master  of  the  Bolls  which  is  found  at  p.  90  of  the 
report  in  [18991  2  Gh.  as  being  in  support  of  the  view 
which  I  haye  already  expressed  with  reference  to  the 
early  part  of  article  131.  The  point  which  was  decided 
preosely  in  Baring-Gould  ▼.  Sharpington  Combined 
Pick  and  Shovel  Syndicate  was  this,  that  a  stipulation 
contained  in  the  articles  of  association  with  reference 
to  the  mode  in  which  the  shareholders  were  to  be  paid 
did  not  constitute  an  agreement  within  section  162. 
The  Master  of  the  Bolls  says  this :  ''  I  come  to  the 
conclusion  that  there  was  no  agreement  between  the 
company  on  the  one  side  and  Mr.  Baring-Qould  on 
the  other  which  could  deprive  him  of  his  rights  as  a 
dissentient  member  under  section  162.  Any  contrary 
interpretation  of  that  section  would  come  to  this, 
that  the  company  could  by  the  articles  of  association 
made  beforehand — ^before  there  was  any  dispute  with 
a  dissentient  member — bind  all  the  members,  and 
deprive  them  of  tiie  benefits  conferred  on  them  in  the 
event  of  their  becoming  dissentient  members  under 
section  162.  I  do  not  think  this  can  be  done  by  the 
articles  of  association.  This  is  my  view  of  the  joint 
effect  of  sections  16,  161,  and  162."  The  Master  of 
the  BoUs  there  appears  to  be  of  opinion,  as  I  read  his 
judgment,  that  it  is  impossible  by  articles  of  associa* 
tion  to  deprive  the  dissentient  members  of  the  benefits 
conferred  on  them  by  section  161. 

Then  as  to  the  case  of  Cotton  v.  The  Imperial  and 
Foreign  Agency  and  Investment  CorporaUon,  the  sale 
there  purported  to  be  made,  was  not  a  sale  in  a 
winding  up,  and  that  was  the  ground  of  the  dedsion. 
It  was  a  sale  by  a  company  as  a  going  concern  under 
the  power  conferred  on  it  by  the  memorandum  of 
association,  and  as  the  Lord  Justice  pointed  out,  the 
validity  of  that  sale  could  not  be  impeached  by  the 
liquidator,  but  the  question  would  be,  when  he 
received  the  shares,  which  were  the  consideration  for 
the  contract  of  sale,  what  he  was  to  do  with  them. 
That  does  not  apply  to  the  present  case,  because  this 
is  on  the  face  of  it  a  sale  m  a  winding  up.  In  my 
judgment,  therefore,  the  plaintiff  is  entitled  to  the 
relief  which  he  asks,  and  there  ought  to  be  an  injunc- 
tion, unless  the  liquidator  is  willing  to  ffive  an  under 
taking  which  seems  to  me  may  be  very  wdl  in  the  form 
given  by  the  liquidator  in  the  case  of  Baring^Gould  ▼• 
Sharpington  Combined  Pick  and  Shovel  Syndicate,  which 
is  stated  at  p.  82  of  the  report— namely,  not  to  part 
with  the  assets  of  the  defendant  company  without 
setting  apart  a  sufficient  sum  to  answer  what  may  be 
found  due  to  the  plaintiff. 

Solicitors,  Fraeer  <k  Christian;  Ashurst,  Morris, 
Crisp  &  Co. 
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Byrne,  J.}  ^^'^^' 

In  re  DxTKS  OF  Nobfolk's  Pabliahbntaby 
Estates,  (a.) 

Settled  land  —  Scheme  for  improvement  approved  by 
trueteea,  who  had  not  capital  moneys  in  their  hands — 
Improvements  executed  at  expense  of  tenant  for  life — 
Beimhursement— Settled  Land  Act,  1882,  ss.  21,  22, 
25,  26. 

Trustees  for  the  purposes  of  tJ^  Settled  Land  Acts 
may  approve  a  scheme  by  t?ie  tenant  for  life  for  the 
execution  of  improven^ents  thereunder,  although  at  the 
time  of  giving  such  approval  they  have  not  in  their 
hands  capital  moneys  for  t?ie  execution  of  such  improve- 
ments ;  and  when,  after  such  approval ^  the  tenant  for 
life,  with  the  knowledge  of  such  trustees,  has  expended 
money  for  such  purpose,  it  is  lawful  for  the  trustees,  if 
such  early  expenditure  is  for  the  (Advantage  of  all  parties 
concerned,  and  sttbfect  to  the  proper  certificate  being 
obtained,  to  reimburse  him  out  of  capital  moneys  which 
may  subsequently  come  to  their  hands. 

Sumznons. 

This  was  an  appliostion  under  the  Settled  Land 
Aot,  1882,  by  the  Duke  of  Norfolk,  as  tenant- 
in-tail  of  obtain  Parliamentary  estates,  for  the 
purpose  ef  determiniog  whether  he  was  entitled  to 
be  reimbursed  by  his  trustees  for  certain  sums  of 
money  advanced  by  him  for  the  purpose  of  paying 
for  improvements  executed  on  such  estates. 

The  facts  of  the  case  were  as  follows  : 

Under  section  58  of  the  Settled  Land  Act,  1882,  the 
applicant  had  the  powers  of  a  tenant -for-life  over  sudi 
eetate.  He  had  &>m  time  to  time  submitted  to  his 
trustees  schemes  for  the  improvement  of  the  estates  at 
a  time  when  they  had  not  in  their  hands  any  capital 
moneys  or  moneys  sufficient  to  pay  for  such  improve- 
ments. The  applicant  accordingly  executed  the 
improvements  at  his  own  expense.  At  the  present 
time  the  trustees  had  capital  moneys  in  their  hands 
sufficient  to  pay  for  the  improvements. 

Ingle  Joyce  and  Dixon,  for  the  appUcant. — Nothiug 
in  the  Act  requires  that  capital  moneys  must  be  in 
the  hands  of  the  trustees  before  a  scheme  is  sub- 
mitted to  them  for  their  approval.  [They  referred  to 
sections  2  (9),  21  (3),  26  (2)  (3)  of  the  Settled  Land 
Act,  1882 ;  In  re  Millard's  Settled  Estates,  41  W.  E. 
577,  [1893]  3  Ch.  116.]  [Bybne,  J.,  referred  to  In  re 
Marquis  of  Bristol's  Settled  Estates,  42  W.  E.  46»  [1893] 
3  Ch.  161.]  In  In  re  Millard  it  is  not  stated  that  the 
trustees  must  have  the  capital  moneys  in  their  hands 
before  they  sanction  a  scheme. 

They  referred  to  Round  v.  Turner,  [1889]  W.  N.  38; 
In  re  Tucker's  Settled  Estates,  43  W.  E.  581,  [1895]  2 
Ch.  468 ;  In  re  HoUhkin's  Settled  Estates,  35  W.  E. 
463,  35  Oh.  D.  41. 

Levett,  Q.C.,  and  Stone,  for  the  trustees.— There  is 
nothing  in  the  Settled  Land  Act  to  allow  such  a 
dealing  with  capital  moneys  as  is  here  proposed. 
[They  referred  to  sections  21,  22,  sub-section  3; 
In  re  Millard's  SetUed  Estates,  and  Marquis  of 
BristoVs  Settled  Estates,']  To  enable  trustees  to  give 
their  approval  they  must  have  the  money  in  their 
hands.  Otiierwise  it  may  happen  that  new  trustees 
may  be  fettered  in  the  exercise  of  their  discretion  by 
something  that  former  trustees  have  done.  Section 
26,  sub-section  2,  shows  that  to  a  valid  scheme  the 
consent  of  the  trustees  is  necessary. 

Dixon,  in  reply. — In  In  re  Hotchkin's  Settled  Estates 

(a.)  Eeported  by  7.  Abthttb  Pbiob,  Esq.,  Barrister- 
at-Law. 


there  was  no  capital  money  in  the  hands  of  trustees 
when  the  improvements  were  executed. 

He  referred  to  Duke  of  Marlborough's  Settlement, 
84  W.  E.  377,  32  Oh.  D.  I. 

Bybne,  J. — This  case  raises  an  important  question 
under  the  Settled  Land  Aot,  1882,  and  one  whidi 
does  not  appear  to  have  been  the  subject  of  reported 
decision ;  it  is,  whether  or  not  trustees  for  the  pur- 
poses of  the  Act  may  approve  a  scheme  for  improve- 
ments submitted  to  them  by  the  tenant  for  life  oefdre 
they  have  moneys  in  their  hands  available  for  the 
proposed  expenditure.  There  is  a  second  question, 
which  falls  for  decision  in  case  the  first  should  be 
answered  in  the  affirmative — viz.,  whether  or  not, 
when  a  scheme  has  been  approved  in  such  oiroom* 
stances,  and  the  improvements  have  been  executed 
and  paid  for  by  the  tenant  for  life  in  anticipation  of 
moneys  becoming  afterwards  available  for  the  pur- 
poses of  the  approved  scheme,  the  trusteps  are  entitled, 
either  with  or  without  the  approval  of  the  oourt,  to 
reimburse  the  tenant  for  life  the  moneys  so  expended. 
Tbe  trustees  may  not  apply  capital  moneys  in  their 
hands  in  or  towards  payment  for  improvemsnts 
unless  prior  to  the  execution  of  the  work  a  scheme 
has  been  submitted  to  and  approved  by  them.  There 
are  no  words  in  the  Act  in  terois  negativing  the  right 
of  trustees  to  approve  of  a  scheme  in  anticipation  of 
moneys  conung  to  their  hands,  but  I  have  to  oonsidar 
the  scope  and  provisions  of  the  Act  to  see  whether  or 
not  such  a  right  is  conferred  upon  them.  It  has 
already  been  determined  in  the  case  of  In  re  MillartTi 
Settled  Estates  that  a  prospectiye  order  cannot  be  made 
by  the  oourt  authorizing  payment  by  the  trustees 
for  work  to  be  done  under  an  approved  sehems 
out  of  moneys  not  in  their  hands  at  the  time 
when  the  order  is  asked  for.  That  was  a  dedaioa 
of  the  Oourt  of  Appeal  turning  upon  section  26  (2) 
(iii.)  and  it  was  recognized  by  the  Master  of  the  Bills 
in  his  judgment  that  there  are  no  negative  words  to 
say  the  court  cannot  make  such  an  order,  but  he  paints 
out  that  under  the  other  clauses  of  the  same  sab- 
section  the  trustees  cannot  pay  except  upon  certifioates, 
which  cannot  be  given  prospectively,  and  takes  that 
as  an  indication  that  it  was  never  intended  that  ike 
court  should  make  a  prospective  order,  and  he  states 
that  he  cannot  find  in  the  Act  anything  wUdi 
authorizes  the  court  to  make  prospective  orders  of 
the  Und.  That  case  does  not  decide  the  point  now 
before  me,  although  it  has  an  important  bearing  upon 
it  from  the  reasoning  adopted,  and  I  will  mention 
particularly  one  passage  in  the  Master  of  the  Btdk* 
judgment  where  he  says  at  p.  120 :  "  What  is  wanted 
is  protection — that  is,  protection  for  those  interested 
in  the  land ;  and  as  practical  men  we  know  that  to 
authorize  a  thing  to  be  done  is  a  very  different  thing 
from  approving  it  when  it  has  been  done."  It  was 
urged  on  behalf  of  the  tenant  for  life,  and  it  is  the 
fact,  that  in  In  re  Millard  the  sdiemes  had  besn 
approved  by  the  trustees,  and  it  was  never  suggested 
in  argument,  or  in  the  judgments,  that  suoh  Approval 
was  not  within  the  power  of  the  trustees,  although 
the  point,  if  a  sound  one,  would  have  afforded  a 
complete  answer  to  the  application ;  and  the  ob 
tion  is  of  great  weight,  though  it  must  not  be  f 
too  far,  as  the  point  does  not  appear  to  have  ' 
suggested  or  arffued  and  it  may  have  been  passed  by 
as  unmaterial,  naving  regard  to  the  constmotioa 
placed  by  the  oourt  upon  the  clause  of  the  sub- 
section under  which  the  order  was  sought.  Tbe  oase 
of  In  re  Marquis  of  Bristol's  Settled  Estate  was  aa  an 
application  made  under  section  15  of  the  Settlml  Land 
Aot  of  1890,  and  it  determined  that  a  prospective 
order  could  not  be  made  under  that  section  to  take 
^  effect  upon  moneys  whioh  might   thereafter 
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but  in  the  oonne  of  his  judgment  Eekewioh,  J.,  in 
ooniidering  the  meaning  of  aeotion  26  of  the  Act  of 
1882,  makes   some  observations  ([1893]  3  Oh.  166) 
showing  that  in  his  view  the  use  ox  the  woids  <*  to  be 
expended  "  points  to  moneys  in  huid,  and  he  says : 
**  It  seems  to  me  there  would  be  very  great  difficulty 
in  holding  that  if  expenditure  were  sanctioned  now, 
there  being  no  money  out  of  which  that  could  be 
made,  there  would  not  be  a  charge  which  would  have 
to  be  raised  in  the  same  way  as  any  other  charce  on 
the  land."    To  some  extent  this  line  of  reasoning  is 
applicable  to  an  objection  to  a  construction  of  the 
Motion  whidi  would  give  a  power  to  approve  a  scheme 
in  anticipation  of  subsequent  receipt  of  moneys,  as 
there  would  undoubtedly  be  grave  difficulty,  to  say 
the  least  of  it,  in  the  way  of  refusing  a  subsequent 
order  for  payment  on  proper  evidence  that  the  moneys 
had  been  expended  in  accordance  with  the  scheme 
previously  approved,  esDedally  having  re^^  to  the 
met  that  the  scheme  to  be  submitted  under  section  26 
(1)  must  show  the  proposed  expenditure  for  the  exe- 
cution of  the  improvement.     In  re  Tucker's  EstcOe, 
also  an  application  under  the  Act  of  1890,  deals  with 
the  principle  upon  which  the  court  ought  to  exercise 
its  discretion  in  respect  of  allowing  the  tenant  for  life 
to  be  reimbursed  moneys  he  has  expended  without 
first  submitting  any  sdieme,  and  the  observations 
which  have  been  referred  to  of  the  Master  of  the 
Rolls  and  Lope«,  L.  J.,  in  that  case  about  the  duty  of  a 
tenant  for  life  to  submit  a  scheme  must  be  read  in  view 
of  the  fact  that  it  does  not  appear  by  the  report 
that  there  were   no   capita*!    moneys    available    at 
the  time  the  tenant  for  life  made  the  expenditure. 
I  do  not  think  that  section  2,  sub-section  9,  or  section 
33  of  the  Act  really  afford  any  assistance  in  the 
matter,  and  I  only  mention  them  to  show  that  they 
have  not  been  overlooked.     Capital  money  arising 
under  the  Act  shall,  "  when  received,'*  be  invested  in 
any  of  the  modes  pointed  out  by  section  21  of  the  Act 
including   fuL)   in   payment  for    any    improvement 
authorized  by  the  Act.    The  words  ''  when  received  " 
point  to  the  expression  '*  capital  money  arising  under 
the  Act "  being  used  as  including  money  to  arise  at  a 
future  date,  and  I  do  not  see  any  good  ground  for 
limiting  it  so  as  to  exclude  moneys  which  may  arise 
at  a  future  time,  though  not  receivable  immediately 
or  within  any  given  period.    Section  22,  sub-section 
1,  provides  that  capital  money  shall,  in  order  to  its 
bdog  invested  or  applied  as  aforesaid,  be  paid  either 
to  liie  trustees  of  the  settlement  or  into  court  at  the 
option  of  the  tenant  for  life  and  shall  be  invested  or 
applied  by  the  trustees  or  under  the  direction  of  the 
court  aooordingly,  and  sub-section  2  provides  that 
the  investment  or  application  by  the  trustees  shall  be 
made  aooording  to  the  direction  of  the  tenant  for 
life;   seotion  25  describes  improvements  authorized 
by  the  Act ;  and  then  section  26  deals  with   the 
prooedure  to  be  adopted  where  the  tenant  for  life  is 
desirous   that  capii^l  money  shall  be  applied  in  or 
towards  payment    for  an  authorized  improvement. 
The  tenant  for  life  may  submit  for  approval  to  the 
trustees  or   to  the  ourt,  as  the  case  may  require, 
a  scheme    for   the  execution  of   the  improvement. 
I   do  not  think  that  I  ought  to  put  so  narrow  a 
oonstmotion  upon  section    26,  sub-section  2,  as  to 
hold  that  it  means  that  the  capital  money  must  be 
actually  in  the  hands  of  trustees  before  a  scheme  is 
approved  by  them;  or  upon  section  26,  sub-section  3, 
as    to   sa^  that  it  means  that  the  money  must  be 
actually  in  court  before  a  scheme  is  approved,  and, 
indeed.  I  think  it  is  clear  that  a  literal  construction  to 
that  e£feot  is  impossible,  and  I  may  reter  to  section  22, 
sab-seotion  7,  which  shows  that  securities  for  capital 
money  are  not  capital  moneys,  although  tiiey  may  be 
ooDverted  into  money  which  shall  be  capital  money 


arisinff  under  the  Act.  It  would  be  a  reduetio  ad 
ahtwrSwn  to  say  that,  there  being  thousands  of  pounds 
of  what  had  been  capital  moneys  invested  in  consols, 
and  in  court,  or  in  the  hands  of  the  trustees,  it  is 
necessary  as  a  preliminary  to  the  approval  of  a  scheme 
that  tiie  consols  should  be  converted  into  actual  cash. 
Then  it  is  suggested  that  if  there  is  monev  receivable 
under  an  existing  contract  either  presently  or  in  the 
near  future,  or  ii  there  be  securities  in  court  or  in  the 
hands  of  trustees  capable  of  being  immediately  con- 
verted into  cash,  the  amounts  so  receivable  or  capable 
of  being  turned  into  cash  may  in  effect  be  regarded 
as  money  in  court,  or  in  the  hands  of  the  trustees,  as 
the  case  may  be,  so  as  to  be  in  substance  and  effect 
moneys  in  court  or  in  hand ;  but  I  feel  the  difficulty 
that  tiie  moment  a  departure  is  made  from  the  sup- 
posed hteral  construction  the  matter  is  very  much  at 
large,  and  I  do  not  see  where  to  draw  the  line.  Is  it 
to  be  at  money  immediately  payable  under  a  contract, 
money  payable  by  instalments  under  a  contract, 
money  to  be  paid  in  a  year,  or  in  two  years,  or  in 
twenty  years  P  I  was  much  impressed  by  the  argument 
that  if  trustees  or  the  court  may  approve  a  scheme 
before  capital  moneys  are  available,  the  tenant  for  life 
and  the  trustees  or  the  court  may  be  really  com- 
mitting the  estate  to  an  expenditure  before  the  period 
arrives  at  whidi  a  judgment  ought  to  be  exercised, 
and  section  53  of  the  Act  and  the  observations  of 
the  Master  of  the  Bolls  and  Kekewich,  J.,  that  I 
before  quoted,  are  appealed  to  in  support  of  this 
argument.  But  I  think  the  true  answer  is  to  be 
f  oimd  in  this.  The  scheme  of  the  Act  is  to  give  wide 
powers  to  the  tenant  for  life  and  to  give  power  of 
consent  to  trustees  upon  the  footing  that  tbey  will 
act  fairly  in  the  exenase  of  their  respective  powers, 
and  that  neither  the  trustees  nor  the  court  will  sanction 
schemes  which  are  improvident  or  which  will  unduly 
fetter  any  discretion  which  ought  to  be  exercised  at  a 
later  date;  and  there  is  always  this  safeguard  that 
tenants  for  life  and  trustees  joining  in  improvident 
schemes  or  not  acting  with  a  due  regard  to  the 
interest  of  the  remaindermen  are  running  the  ride  of 
the  possible  establishment  of  a  personal  liability 
against  themselves.  The  Act  is  framed  for  honest 
folk,  and  what  are  considered  sufficient  safeguards 
and  protection  are  provided  for  the  parties  interested. 
I  think  the  observation  of  the  Master  of  the  Bolls  is 
to  be  read  with  regard  to  the  sul^'ect  -  matter 
of  the  case  before  him,  and  that  he  is  dealing  with 
the  case  of  safeguards  provided  by  the  Act  oef ore 
payment  can  be  actually  made,  and  not  with  the  case 
of  approval  of  a  scheme.  I  can  see  many  considera- 
tions weighing  against  the  contrary  view.  Suppose, 
for  example,  a  tenant  for  life  is  desirous  of  seUmg  a 
portion  of  his  estate  with  the  special  object  of 
effecting  what  he  considers  a  great  improvement  upon 
the  remainder  of  it.  I  thmk  it  would  be  most 
unfortunate  if  he  should  be  obliged  first  to  sell  and 
then  to  find  that  the  trustees  did  not  approve  of  his 
scheme.  Upon  the  whole  case  and  a  consideration  of 
the  terms  of  the  Act  I  have  come  to  the  conclusion 
that  a  s^eme  may  be  approved,  although  there  are 
not  at  tiie  time  capital  moneys  in  the  hands  of  the 
trustees  for  cazryinff  it  out. 

Upon  the  second  question  I  am  of  opinion  that,  if 
after  a  proper  scheme  has  been  duly  approved  the 
tenant  for  life,  with  the  knowledge  of  the  trustees, 
bond  fide  expends  money  for  the  purpose  of  and  in 
accordance  with  such  scheme,  early  expenditure  being 
for  the  advantage  of  all  psrties  interested,  there  is 
no  prohibition  to  be  found  in  the  Act  agiunst  the 
trustees,  when  they  have  capital  money  in  their 
hands,  adopting  his  expenditure  and  recouping  him 
what  he  has  actually  spent,  subject  to  the  proper 
certificate  being  obtained.     The  question  of  what 
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might  happen  should  the  tenant  for  life  die  after 
his  expenditure  and  before  reoonpment,  and  another 
tenant  for  life  suooeed  and  direct  the  moneji  to  be 
applied  in  some  other  way  does  not  arise  for  dedsion, 
and  I  therefore  express  no  opinion  about  it.  I 
ought  to  add  that  in  the  present  case  there  is  not  the 
faintest  suggestion  that  the  several  schemes,  the  pay- 
ments in  anticipation  by  the  tenant  for  life,  and  the 
repajrments  by  the  trustees  have  been  otherwise  than 
prudent  and  for  the  advantage  of  all  persons 
mterested. 

SoUdtors,  Few  &  Oo. 


Chan.  Div. 
Fa^ell,  J. 


Deo.  13,  14. 


Hexteb  v.  Peabob.  (a.) 

Specific   ^perfoTTnance — Lease   of  minerah — Undivided 
moiety — Inconvenience, 

An  (tgreement  by  one  of  two  tenants  in  common  of 
land  to  make  a  Uase  of  the  minerals  contained  in  his 
share  can  be  enforced  by  specific  performance. 

Inconvenience  caused  by  the  other  tenant  in  common 
having  granted  a  lease  of  the  minerals  contained  in  his 
share  to  anotJier  person  is  not  sufficient  ground  for  the 
court  to  refuse  specific  performance  in  such  a  case: 
Price  V.  Griffith,  1  De  G.  M,  &  G,  80,  distinguished. 

Action  for  specific  performance  of  a  contract  to 
make  a  lease  of  the  clay  and  other  minerals  in  or  upon 
an  undivided  maiety  of  and  in  certain  freehold  lands. 

The  defendants,  P.  W.  Pearoe  and  his  wife,  were 
together  entitled  to  the  whole  fee  simple  of  an 
undivided  moiety  of  certain  lands  at  Einesteignton. 
In  1894  they,  together  with  the  owners  of  the  other 
moiety,  by  deed  granted  a  licence  to  the  defendant 
Wilkinson  to  dig  and  remove  potter's  day  from  the 
fidds  in  question  and  some  other  lands  for  five  years 
from  the  29th  of  September,  1893,  upon  certain  terms 
as  to  rent  and  royalties. 

IsL  1896  P.  W.  Pearce  and  his  wife  agreed  with  the 
plaintilfa  to  grant  them  '*  a  full  and  proper  lease  to 
work,  dig,  and  sell  the  clay  or  other  minwals  in  and 
upon  the  said  moiety  of  the  lands"  for  seven,  fourteen, 
or  twenty-one  years  at  the  option  of  the  plaintiffs 
from  the  expiration  of  the  licence  to  the  defendant 
Wilkinson. 

Subsequently,  in  1898,  the  defendant  Wilkinson, 
who  had  recdved  notice  of  the  agreement  last  referred 
to,  obtained  from  the  defendants  P.  W.  Pearoe  and 
his  wife  and  the  owners  of  the  other  undivided  moiety 
a  lease  or  licence  to  mine,  dig,  raise,  and  remove 
the  day  in  and  from  the  entirety  of  the  lands  in 
question,  and  this  lease  purported  to  commence  at 
the  expiration  of  the  former  licence  granted  to  him. 
The  defendants  Pearce  consequeutiy  refused  to  cany 
out  the  agreement  of  1896,  and  the  plain  ti£b  brought 
the  present  action.  The  evidence  showed  that  there 
was  still  a  large  quantity  of  the  day  left  in  the  land, 
and  that  it  had  often  been  worked  simultaneously  by 
difiiarent  persons  at  different  places. 

Warmington,  Q.C.,  and  Badcocky  Q,C,,  for  the  plain- 
tifb. — ^There  is  no  direct  authority  for  granting  specific 
performance  in  a  case  as  the  present,  but  Burrow 
V.  Scammdl,  30  W.  R.  310. 19  Oh.  D.  176,  and  Porter  v. 
Lopesy  7  Oh.  D.  358,  26  W.  B.  Dig.  157  are  similar.  A 
tenant  in  common  can  do  all  that  an  owner  can  do ; 
he  can  sell,  lease,  or  dispose  of  his  share  of  the 
property.    To  give  only  damages  would  be  to  give  a 

(a.)  Beported  by  J.  F.  Isblin,  Esq.,  Barrister-at- 
Law. 


tenant  in  common  a  right  which  the  owner  of  the 
entirety  has  not.  Specific  performance  is  the  appro- 
priate remedy  for  the  breach  of  a  contract  dealing  with 
kmd.  The  reason  for  refusal,  which  connate  in  the 
fact  that  a  decree  for  specific  performance  may  resdt 
in  a  law  suit,  applies  auo  to  the  case  of  a  conveyance, 
and  in  that  case  it  is  dear  that  there  would  be  no 
refusaL 

Vernon  8mUh,  Q.G.,  and  Ward  Coldridge,  for  the 
defendante  Mr.  and  Mrs;  Pearoe. — ^This  mine  is  one 
whidi  cannot  be  satisfactorily  worked  in  common. 
Our  defence  is  twofold :  (1)  The  agreement  is  too 
uncertain  to  be  enforced ;  ^2)  it  affecte  an  undivided 
moiety  of  a  mine  and  is  uerefore  inconvenient :  see 
the  dictum  of  Knight-Bruce,  L.  J.,  in  Ptioe  v.  Griffith, 
1  De  0.  M.  &  0.  80,  at  p.  84.  The  proper  remedy  in 
th{^  ease  is  damages  and  not  specific  performance. 

T,  L.  Wilkinson,  for  the  defendent  Wilkinson.— The 
evidence  shows  that  specific  pecformanoe  of  this 
agreement  would  be  impracticable. 

Warmingtont  0.(7.,  replied. 

Fabwxll,  J.,  after  stoting  that  in  his  opinion  the 
agreement  was  not  too  uncertain  to  be  enforoed,  and 
that  there  was  a  suffident  amount  of  the  day  in  ques- 
tion still  remaining,  continued  as  follows :  Tbe  point  in 
the  case  is  therefore  whether  specific  performance 
ought  to  be  granted  of  a  contract  for  letting  an 
undivided  moiety  of  mineral  property,  and  I  am  asked 
to  dedde  generally  that  the  court  will  not  grant 
specific  performance  of  such  a  contract.  Ko  anthurilj 
has  been  dted  to  me  whidi  sho  ws  the  existence  of  waai 
a  rule,  unless  I  could  read  the  dictum  of  Knigfat- 
Brooe,  Ii.J.,  in  Price  v.  Griffith,  as  suffident.  The 
case  was  really  dedded,  as  was  pointed  omt  by 
Bacon,  Y.O.,  in  Burrow  v.  ScammeU,  on  tiie  grooad 
that  the  ageement  was  void  for  uncerteinty.  Hie 
dictum  of  we  Lord  Justice  is  in  one  sense  mecdy 
a  truism;  but  I  think  it  means  that  there  was  a 
dear  intention  on  the  part  of  the  lessor  to  grant  a 
lease  of  the  entirety  and  nothing  dse,  and  there  would 
have  been  some  hardship  in  compelling  him  to  grant 
a  lease  of  a  moiety  only  when  he  did  not  intend  it, 
haying  regard  to  the  fact  that  it  wasalease  of  minenl 
property.  The  present  case  is  different  in  the 
material  point  that  here  there  is  a  dear  intention  to 
grant  a  lease  of  the  moiety.  The  case  of  Burrmo  v. 
8cammdl  is  to  some  extent  an  authority,  if  authority 
were  needed,  for  holding  that  the  court  will  give 
spedfic  performance  of  a  contract  relating  to  an  un- 
divided moiety.  To  my  mind  the  whole  doctrine  of 
specific  performance  resto  on  the  ground  that  a  man 
isentitied  in  equity  to  have  the  spedfic  artide  for 
whidi  he  has  contracted,  and  is  not  bound  to  take 
damages  instead.  The  right  to  sue  on  the  oontraot  is 
the  same  in  law  and  in  equity,  but  the  remedies 
differ,  and  the  court  of  equity  will  grant  the  equitable 
remedies  in  all  cases  unless  there  has  been  some 
conduct  on  the  part  of  the  plaintiff  disentitling  him 
to  the  relief  in  equity,  or,  in  some  rare  cases  unlesi 
there  would  be  a  great  hardship  imposed  on  an 
innocent  grantor  or  lessor  by  reason  of  some  nM 
which  he  has  made,  although  the  other  party  has 
contributed  to  it. 

I  think  the  case  which  Knight-Bruce,  L.  J.,  had  in 
mind  could  fall  into  this  second  daas.  I  am  not 
aware  that  the  court  has  ever  taken^  into  considera- 
tion the  comparative  convenience  or  inconvenience  of 
the  plaintiff  and  defendant  apart  from  the  ocmsiderar 
tions  which  I  have  mentioned.  Whether  the  oootract 
is  convenient  or  not  is  for  the  parties  to  oonaider 
before  they  enter  into  it.  As  regards  a  Durehaaw 
from  a  t«nant  in  common,  whether  the  purchase  is  of 
thefee  or  a  term  of  yoars»  I  cannot  myaell  sea  ^ 
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Bodh  purchaser  need  have  any  greater  difficulty  in 
workiDg  the  minerals  than  the  tenant  in  common 
would  himself  have  had.  I  cannot  assume  that  the 
defendant  Wilkinson  will  act  unreasonably.  If  he 
acts  reasonably,  I  find  on  the  evidence  before  me  that 
there  is  no  difficulty  in  working  the  day.  If  I 
assumed  that  he  was  going  to  act  unreasonably  I 
should  not  allow  his  intended  impropriety  to  con- 
stitute a  foundation  for  a  defence  which  he  would 
not  otherwise  possess.  I  think  this  is  a  case  in  which 
I  ought  to  give  specific  performance. 

Solicitors,  Orowden,  Vizard,  A  Oldham,  for  WindeaU 
&  WindeaUy  Totnes;  Mann  A  Crimp,  for  T.  A  J, 
Hukhings,  Teignmouth. 


Feb.  1. 


O.  B.  Div.  1 

(Ghannell  and  Bucknill,  JJ.)     ) 

Kehbus  {Plaintiff)  v.  Addison  {Defendant), 
Spookbb  {Claimant),  (a.) 

Bill  of  sale  —  RegiHration  —  Validity  —  Affidavits  — 
Description  of  grantor's  occupation — Bills  of  Sale 
Act,  1878  (41  ifc  42  Vict.  c.  31),  s.  10  (2). 

A  married  woman  living  apart  from  her  htbshand  was 
employed  as  manager  of  a  dressmaking  business  at  a 
toeekly  salary.  In  a  hill  of  sale  of  which  she  was  the 
grantor,  and  in  the  affidavit  filed  on  registration,  she 
foas  merely  described  as  a  married  woman. 

Held,  that  the  registration  was  bad  because  her  occu^ 
patiofi  loas  not  described. 

Appeal  from  an  interpleader  issue  tried  in  the 
Westminster  County  Oourt. 

In  October,  1899,  the  plaintifP  having  recovered 
judgment  against  the  defendant  for  a  debt  incurred 
in  May,  1899,  seized  in  execution  certain  goods  at 
3,  Cork-street,  where  the  defendant  resided. 

The  claimant  claimed  the  goods  under  a  bill  of  sale 
granted  by  the  defendant  on  the  5th  of  August,  1899. 

At  the  trial  of  the  interpleader  issue  it  was  con- 
tended that  the  bill  of  sale  was  bad  because  the 
affidavit  filed  on  registration  did  not  contain  a  proper 
description  of  the  occupation  of  the  defendant. 

The  defenduit  was  a  married  woman  living  apart 
from  her  husband. 

At  the  time  when  the  bill  of  sale  was  executed  she 
was  employed  as  manager  of  a  dressmaking  business 
in  Hiffh-street,  Kensington,  at  a  weekly  s^ary.  In 
the  biU  of  sale  die  was  described  as  '*  Dorothy  Addison, 
the  wife  of  Bobert  Addison,  of  3,  Cork-street,  Bur- 
huston-f^dens."  In  the  affidavit  it  was  stated : 
"  The  said  Dorothy  Addison  resides  at  3,  Cork-street, 
Burlinston-gardens,  and  is  a  married  woman " ;  no 
other  description  of  the  occupation  of  the  defendant 
bemg  given. 

The  county  court  judge  gave  judgment  for  the 
dsimant.    T)xe  plaintm  appealed. 

Maeaskie,  for  the  appellant. — Section  10  (2)  of  the 
Bills  of  Sale  Act,  1878,  requires  that  an  affidavit  shall 
be  filed  on  the  registration  of  every  bill  of  sale  which 
ihsU  contain  "  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the  same.'' 
The  description  of  the  defendant  in  the  affidavit  is 
insufficient.  She  ou^ht  to  have  been  described  as  a 
dressmaker.  The  bill  of  sale  is  therefore  void  as 
sgBinst  the  appellant. 

He  cited  Luckin  v.  Handyn,  18  W.  B.  14, 21 L.  T.  Bep. 
166 ;  AUen  y.  Thompson,  4  W.  B.  506,  25  L.  J.  Ex.  249 ; 
Adams  v.  Graham,  12  W.  B.  282,  33  L.  J.  Q.  B.  71 ; 

(a.)  Reported  by  C.  G.  Wn.BHAHAM,  Blsq.,  Bar- 
rister-at-Law. 


DowM  V.  Salmon,  36  W.  B.  810,  20  a  B.  D.  776  ; 
Feast  ▼.  Bobir^soa,  63  L.  J.  Ch.  321 ;  Usher  v.  Martin, 
61  L.  T.  Bep.  778,  38  W.  B.  Dig.  20. 

Biron,  lot  the  respondent. — ^The  description  of  the 
defendant  in  tiie  affidavit  is  a  sufficient  description, 
because  it  is  one  which  enables  her  to  be  identified  by 
those  who  knew  her  at  her  place  of  residence. 

He  cited  ThrosseU  v.  Marsh,  53  L.  T.  Bep.  321,  34 
W.  B.  Dig.  22 ;  PhiUips  v.  Burt,  2  F.  &  P.  862 ;  Bath 
V.  Button,  27  L.  J.  Ex.  388,  7  W.  B.  C.  U  Dig.  13. 

Chanitbll,  J. — ^The  point  is  not  free  from  difficulty, 
but  I  think  the  appeal  must  be  allowed  and  that  the 
bill  of  sale  is  bad  by  reason  of  the  misdescription  of 
the  grantor's  occupation  in  the  affidavit.  The  cases 
deany  show  tibat  the  occupation  of  the  grantor  of  a 
lull  of  sale,  if  he  or  she  has  one,  must  be  described, 
and  that  the  occupation  so  described  must  be  the  one 
with  which  he  in  fact  occupies  himself.  I  do  not 
quarrel  with  the  language  of  Bomer,  J.,  in  Feast  ▼. 
Bohinson  where  he  says :  *'  The  word  '  ooou^tion '  in 
this  Act  means  the  business  in  which  a  man  is  usually 
engaged  to  the  Imowledge  of  his  neighbours.  The 
intention  is  that  such  a  description  shall  be  given 
that  if  inquiry  be  made  in  the  nlaoe  where  the  person 
resides  he  may  easily  be  identified."  In  that  passage 
Bomer,  J.,  merely  adopted  the  view  expressed  by 
l^rtin,  J.,  in  Luckin  ▼.  Handyn.  The  difficulty  is  to 
know  what  is  the  knowledge  of  the  man's  neighbours 
and  who  are  his  neighbours.  In  the  case  before 
Bomer,  J.,  the  grantor  of  the  Ml  of  sale  was  a  partner 
iu  several  businesses,  but  he  neglected  them  and 
spent  his  time  ftm"f""g  himself  in  Uie  country ;  at  the 
same  time  he  was  more  than  a  sleeping  partner  of 
the  businesses  and  he  was  known  to  the  creditors  of 
the  different  businesses  as  the  only  monied  man  in 
them.  The  bill  of  ssle,  however,  was  given  over  his. 
goods  in  his  country  residence  and  persons  inquiring 
about  him  there  would  have  identified  him  by  the 
description  of  his  occupation  as  given  in  the  bill  of 
sale — ^that  is  to  say,  "  a  gentleman  of  no  occupation." 
They  would  have  identified  him  more  readily  by  what 
he  seemed  to  be  doing  than  by  reference  to  businesses 
which  he  n^lected.  It  was  acoorduu^ly  held  that 
the  description  was  sufficient,  the  ju^^  no  doubt 
treating  as  the  grantor's  neighbours  the  persons  who 
Imew  him  at  the  place  where  he  resided. 

In  the  present  case,  the  lady,  the  grantor  of 
the  bill  of  sale,  in  fact  occupied  herself  by 
attending  to  a  dressmaking  business  in  Eensinff- 
ton.  She  received  a  salary  for  so  doing,  and, 
as  was  obvious  to  everyone,  she  went  to 
business  daily.  She  was  at  the  same  time  residing 
in  Cork-street,  and  it  may  be  that  people  who  knew 
her  in  Cork-street  did  not  know  what  her  business 
vras,  bat  knowing  that  she  went  from  home  daily 
during  business  hours  they  must  have  been  aware 
that  she  had  some  business.  Can  it  therefore  be 
doubted  that  she  had  an  occupation  within  the  mean- 
ing of  the  Act,  and  tihat  that  occupation  was  that  of  a 
dressmaker  P  If  the  occupation  mid  been  merely  of  a 
temporary  character,  it  would  not  have  been  necessary 
to  describe  it.  In  some  cases  the  description  of  such 
a  temporary  occupation  might  even  be  misleading. 
There  was  no  evidence,  however,  that  the  defendants 
occupation  in  ^is  case  was  temporary.  I  think, 
therefore,  that  tiie  defendant  had  at  the  date  of  the 
bill  of  sale  an  occupation  within  the  terms  of  the  Act, 
that  that  occupation  was  that  of  a  dressmaker,  and 
that  as  the  affidavit  did  not  describe  her  as  of  that 
occupation  there  was  a  misdescription,  and  the  bill  of 
sale  18  bad. 

BxTGKNiLL,  J. — I  am  of  the  same  opinion.  ^  Each 
case  must  be  governed  by  its  own  parnoular  ciroiim« 
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stanoes,  and  the  quoBtion  for  the  oourt  is  in  eaoh  case 
whether  the  Act  has  been  reasonably  oomplied  with. 
The  A<}t  does  not  require  the  most  minute  description 
of  the  occupation  of  the  ^^rantor  of  a  bill  of  sale,  but 
it  does  require  a  description  sufficient  to  afford  a 
guide  to  persons  desirous  of  making  inquiries  for 
their  own  protection,  l^ere  must  oe  a  sufficient 
description  to  enable  such  persons  to  identify  the 
grantor  of  the  bill  of  sale. 

The  facts  of  the  present  case  are  that  the  grantor 
was  a  lady  having  a  residence  in  Oork-street.  She  did 
not  stay  at  her  residence  during  the  day,  but  employed 
herself  in  a  dressmaker's  business  in  Kensington.  This 
she  did,  not  as  a  mere  dilletanti,  but  in  order  to  earn 
her  livelihood.  Ought  that  fact  to  have  been  stated 
in  Ihe  affidavit  P  dearly  it  ought  to  have  been  stated. 
As  it  has  not  been  stated  the  Act  has  not  been  com- 
plied with,  and  the  bill  of  sale  is  bad. 

Appeal  aUowed, 

Solicitor  for  the  appellant,  James  HaU, 

Solicitor  for  the  respondent,  F.  HaUinga  Dauney, 


a  B.  Div.  J  T       01 

(Channell  and  Bucknill,  JJ.)  j  •'*°-  ^^• 

Henderson  {Beapondent)  v,  Mebthyb  Tydfil  XJbban 

District  Council  (AppeUanta).  (a.) 
SolicUor — Coeta — Solicitor  employed  at  a  fixed  salary — 
Solicitora  Ad,  1870  (33  &  34  Ftrf.  c  28),  aa,  4,  6. 

A  public  body  employed  a  aolicitor  to  do  their  legal  and 
otTier  work  at  a  fixed  annual  aalary.  The  coata  of  the 
public  body  in  legal  proceedinga  to  which  they  were  a 
party  having  been  ordered  to  be  paid  to  them  by  the  other 
party  to  the  proceedinga. 

Held,  thai  they  were  etUitled  to  charge,  aa  part  of  auch 
coata,  auma  in  reapect  of  the  aervicea  of  their  aolicitor, 
provided  that  awih  aum^  did  not  exceed  an  undue  prO' 
portion  of  the  aolicitor^a  aalary,  having  regard  to  the 
work  done 

Appeal  from  the  Glamorganshire  Oounty  Oourt. 

The  Merthyr  Tydfil  Urban  District  Oouncil 
employed  a  qualified  solicitor  as  clerk  at  an  annual 
salary  of  £400.  For  this  salary  he  was  required  to 
perform  all  the  duties,  legal,  parliamentary,  or  other- 
wise, of  his  office,  including  the  prosecution  and 
defence  of  legal  proceedings  brought  by  or  against 
the  ootmcil,  and  to  devote  the  whole  of  his  time  to 
such  duties.  He  was  paid  his  out-of-pocket 
enenses. 

In  an  action  brought  against  the  oouncil,  judgment 
was  entered  for  the  council  with  costs,  to  be  taxed 
as  between  solicitrir  and  cUeut.  On  taxation  the 
registrar  disallowed  aU  the  items  except  those  which 
represented  disbursements,  on  the  ground  that,  inas- 
much as  the  council  were  not  liable  to  pav  the  profit 
costs  to  their  solicitor,  they  were  precluded  from 
recovering  such  costs  from  the  other  side  by  virtue 
of  section  5  of  the  Solicitors  Act,  1870.  The  items 
allowed  amounted  to  £17,  and  those  disallowed  to 
£11.  The  council  applied  to  the  county  court  judge 
to  review  the  taxation.  He  refused  to  do  so,  but 
gave  leave  to  appeal. 

R.  r.  Bankea  {Lewia  Thomaa  with  him),  for  the 
appellants. — The  airreements  between  solicitors  and 
their  clients  referred  to  in  sections  4  and  5  of  the 
Solicitors  Act,  1870,  are  agreements  by  which  a  lump 
sum  is  agreed  to  be  paid  by  the  client  to  the  solicitor 
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in  some  particular  litigation,  and  not,  as  in  the 
present  case,  agreements  whereby  an  annual  paycneoiit 
IS  made  for  the  solicitor's  services.  It  follows  that 
the  proviso  in  section  5,  that  the  client  who  ha* 
entered  into  an  agreement  of  the  kind  referred  to 
shall  not  be  entitled  to  recover  from  any  person 
more,  by  ways  of  costs,  than  is  payable  by  him 
under  such  agreement,  does  not  apply.  A  pio- 
portion  of  the  salary  paid  bv  the  appel]juit« 
to  their  solicitor  would  presumably  be  paid  for  his 
services  in  the  litigation  In  respect  of  which  the  costs 
were  awarded.  The  registrar  ought  to  have  allowed 
the  profit  costs,  so  as  to  indemnify  the  appeUaata  to 
that  extent.  No  one  could  say  what  was  the  exact 
proportion  of  the  salary  referable  to  this  litigation, 
but  the  amount  of  the  items,  £11,  was  not  aa 
unreasonable  proportion.  Galloway  v.  GorporaUon  of 
London,  15  W.  B.  1032,  L.  B.  4  Bq.  90,  assiste  the 
appellants. 

John  Sankey,  for  the  respondent. — ^The  registrar 
was  right.  Ciosts  are  an  indemnity.  The  appeUants 
would  have  had  to  pay  their  derk  his  salary  whether 
the  action  had  been  Drought  or  not.  The  respondent 
is  only  liable  to  pay  to  theappeUanti  theoosts  ia 
which  they  have  oeen  involved  oy  the  proceedings. 
As  they  are  bound  to  pay  to  their  solicitor  his 
disbursements  only,  these  are  the  only  costs  whkh 
they  can  charge  against  the  respondent. 

Cbanvell,  J. — The  appeal  must  be  allowed.  The 
district  ooundl  have  a  considerable  quanti^  of  work 
to  be  done,  both  of  a  litigious  character  and  of  a  noii- 
liti^ous  character.  They  made  a  baigain  with  a 
sohdtor  to  do  the  whole  of  this  work  for  the  annual 
sum  of  £400  and  out-of-pocket  expenses.  It  is  said 
that  when  in  the  course  of  litigation  they  obtain  aa 
order  for  the  payment  of  their  costs  by  the  other 
side,  that  is  only  by  way  of  indemnity.  That  is,  no 
doubt,  true.  Again,  it  is  said  that  the  appellants* 
agreement  with  their  clerk  is  only  valid  by  viitoe  of 
section  4  of  the  Solicitors  Act,  1870.  Section  5  of 
the  same  Act  provides  that  where  there  is  an  agree- 
ment between  a  solidtor  and  his  dient,  such  as  is 
mentioned  in  section  4,  for  paying  a  lump  aum  in 
respect  of  the  solidtor's  services,  **  the  client  shall  not 
be  entitled  to  recover  from  any  other  person  nnder 
any  order  for  the  payment  of  any  costs  whidi 
are  the  subject  of  such  agreement  more  than 
the  amount  payable  by  the  dient  to  his  own 
attorney  or  solidtor  under  the  same."  We  have  to 
apply  that  providon  to  the  present  case.  It  11  a 
providon  easy  to  apply  when  the  agreement  reUtsi 
only  to  the  work  in  the  bill  wnioh  is  bdng  taxed,  but 
it  is  not  easy  to  apply  when  the  agreement  rcdatei 
both  to  that  and  other  work.  The  registrar  in  taxing 
the  bill  in  this  case  finds  that  £11  of  the  bill  is 
charged  as  the  remuneration  of  the  solidtor  for  his 
work,  and  he  strikes  out  that  amount  on  the  fftooBd 
that  the  work  was  paid  for  by  the  salary  m  £400 
allowed  by  the  council  to  thoir  solidtor. 

The  terms  of  the  remuneration  of  the  solidtor 
were  that  he  was  to  be  paid  £400  a  year  for  the  waA 
comprised  in  the  bill  and  for  other  work.  A  ceftsiB 
proportion  then  of  the  £400  would  be  paid  in  reqMOt 
of  the  work  comprised  in  the  bill.  It  cannot  in  ffae 
present  case  be  shown  that  £11  was  an  undae  pro- 
portion of  the  £400  to  be  paid  for  this  work.  It  is  lor 
the  party  objecting  to  the  allowance  of  the  usual  eorti 
in  such  drcumstances  to  show  that  the  allovaaDe 
will  give  more  than  sn  indemnity,  and  in  all  ordtnvy 
cases,  such  as  the  present,  it  is  impossible  fot  him  t> 
show  it.  In  some  cases,  however,  he  may  be  able  to 
dn  so.  If,  for  inst-anoe,  by  reason  of  tb^  oane  going  to 
tbe  H(»us«i  of  Lords,  the  litigation  had  bnonme  vivy 
ezpendve  and  the  profit  ooits  had  amounted  to,  ngf. 
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£500,  the  oonndl  only  payinff  to  their  aolidtor  £400 
for  the  whole  year's  work,  then  it  would  be  apparent 
that  £600  was  too  much.  They  would  not  be  paying 
their  solioitor  £500  in  respeot  of  tiie  particular  work 
and  therefore  could  not  reooyer  it. 

Here,  however,  the  registrar  was  wrong  in  dis- 
allowing the  whole  of  the  profit  costs.  The  un- 
aucoessf  ul  party  was  liable  to  pay  the  proportion  of 
the  £400  paid  in  respect  of  the  work  comprised  in  the 
bill.  It  must  be  assumed  until  the  contrary  is 
ahovm  that  £400  is  a  proper  sum  to  be  paid  to  the 
solicitor  for  his  year's  wotk  and  also  that  £11  is  a 
proper  sum  to  be  paid  to  him  for  this  pait  of  his 
work.  The  oouncif  must  therefore  be  presumed  to 
be  paying  their  solicitor  £11  out  of  the  £400  for 
this  very  work.  It  seems  to  me,  therefore,  that, 
unless  something  could  be  shown  which  it  is  most 
improbable  in  this  case  can  be  shown,  the  whole  of 
the  £11  ought  to  have  been  allowed.  There  ought, 
therefore,  to  be.  a  review  of  the  taxation.  Oases  such 
as  this  arise  frequently,  and  I  believe  they  are  always 
dealt  with  in  the  way  I  have  mentioned. 

BxTOKNUJi,  J.,  concurred. 

Solicitors  for  the  appellants,  Morgan  it  Upjohn,  for 
John  Vaughan,  Merthyr  Tydfil. 

Solidton  for  the  respondent,  H,  P,  Beecher,  for 
I*.  Sydney  Simons,  Merthyr  Tydfil. 


as.  Div.  1  -^   „. 

(Channell  and  Bucknill,  JJ.)  J  »'•**•  ^^' 

Stahton  {Appellant)  v.  Bbown  [Beapondent).  (a.) 
Ziandlord  and  tenant— Buervation  of  exduaive  sporting 
rights— Severability— Ground  Game  Act,  1880  (43  & 
44  Vict.  c.  47),  s.  3. 

A  lease  of  a  farm  contained  a  reservation  to  the  lessor 
<if  •*  the  exclusive  right  ,  .  .  to  enter  upon  the  said 
Jarm  for  the  purpose  of  sporting  or  otherwise.''^ 

Held,  that  the  reservation  was  severable  and  vxu  not 
^aholly  void  as  being  in  contravention  of  the  Ground 
Oame  Act,  1880,  and  that  a  person  who  with  the  per- 
^niseion  of  the  tenant  was  shooting  partridges  on  the  farm 
was  liable  to  be  convicted  of  trespassing  in  pursuit  of 
^fatne. 

Caae  stated  by  justices  of  the  county  of  Gloucester. 

The  respondent  was  chazged  on  an  information  pre- 
-ferred  by  the  appellant  with  having  unlawiuUy 
^treepCMsed  in  search  of  game  upon  lands  in  the 
•ocoBpation  of  Joeiah  Hook. 

At  the  hearing  of  the  information  the  following 
ifacts  were  proved : 

By  an  indenture  of  lease  dated  the  12th  of  March, 
1888,  and  made  between  Charles  Holborow  Stanton 
of  the  one  part  and  Josiah  Hook  of  the  other  part,  a 
farm  and  land  were  granted  to  the  tenant  for  the 
term  of  seven  years  from  the  29Ui  of  September,  1888. 

After  the  reddendum  in  the  lease  the  following 
reservation  appeared :  '*  Beserving  nevertheless  unto 
the  said  lessor  all  the  timber  and  other  trees  now 
atanding  or  growing  upon  the  said  farm  or  lands,  and 
tlie  exclusive  right  of  the  lessor  and  his  friends  to 
enter  upon  the  said  farm  for  the  purpose  of  sporting 
or  c^therwisa" 

This  lease  expired  by  effluxion  of  time,  and  the 
tenant  continued  to  occupy  the  farm  as  tenant  from 
year  to  year  up  to  the  date  of  the  hearing. 

The  lessor  had  for  many  years  past  authorized  his 

(a,)  Beported  by  T.  E.  Colquhouw  Dill,  Esq., 
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brother,  the  appellant,  to  shoot  game  on  the  fann» 
and  this  authority  was  acted  upon  from  time  to  time. 
On  the  6th  of  September,  1890,  and  on  a  previous 
occasion,  the  appellant  entered  upon  the  land  with 
the  consent  of  tne  lessor  for  the  purpose  of  shooting 
partridges,  and  he  found  the  respondent  also  shooting 
partridges  there.  He  claimed  that  he  was  entitiea 
to  do  so  under  a  permission  granted  to  him  by  the 
tenant. 

The  tenant  gave  evidence  that  after  the  expiration 
of  the  lease  he  had  continued  to  hold  the  land  without 
any  new  arrangement  being  entered  into  between 
him  and  the  lessor.  He  considered  that  he  had  joint 
rights  of  shootinff  all  game  with  the  landlord  and 
stated  that  he  had  never  shot  any  game  himself,  but 
he  had  given  permission  to  others,  including  the 
respondent. 
On  these  facts  the  justices  were  of  opinion  : 
Firstiy,  that  the  terms  of  the  lease  subsisted  so  far 
as  consistent  with  a  tenancy  from  vear  to  year. 

Secondly,  that,  having  regard  to  the  decision 
in  the  case  of  Jeffryes  v.  Evom,  13  W.  B.  864, 
the  reservation  in  the  leaae  (which  operated 
as  a  re-grant  by  the  tenant)  was  an  agreement, 
condition,  or  arrangement  whidi  purported  to  divest 
or  alienate  the  right  of  the  tenant  to  kill  and  take 
ground  game,  and  was  therefore  ipso  jure  void  under 
the  3rd  section  of  the  Ground  Game  Act,  1880. 

Thirdly,  that  the  said  exclusive  reservation  of 
ntorting  in  the  leaae  was  inseverable  in  its  terms  and 
that  there  was  no  authority  to  support  the  contention 
that  it  could  be  held  to  be  good  m  part  as  to  winged 
game,  and  void  in  part  as  to  ground  ^ame.  Being  a 
criminal  or  penal  case  they  were  of  opinion  that  they 
should  construe  the  Act  strictiy,  and  that  they  could 
pot  cure  any  defect  or  rectify  the  reservation  by  the 
importation  of  any  implied  words  that  might  ^  or 
ought  to  be  introduced  to  express  the  contention 
that  ground  game  was  excepted  from  the  reservation. 
Fourthly,  tiiat  as  a  natural  consequence  the  parties 
to  the  lease  were  thrown  back  upon  their  common  law 
rights,  and  tiiat  by  the  common  law  the  tenant  had 
the  right  to  kill  both  the  winged  and  ground  game 
on  the  land  and  could  lawfully  authorize  the  respon- 
dent to  do  so. 

They  did  not  consider  that  the  assertion  of  right  by 
the  respondent  was  presented  in  a  form  that  ousted 
their  jurisdiction,  but  they  dismissed  the  information 
on  the  points  of  law  above  set  forth. 

The  opinion  of  the  court  was  asked  on  the 
questions:  (1)  Has  the  term  "sporting"  a  more 
limited  interpretation  since  the  passmg  of  the  Ground 
Game  Act,  1880,  than  it  had  before,  and  does  it  now 
indude  shooting  or  coursing  hares  and  rabbits  ?  (2) 
Whether  or  not  upon  the  said  questions  of  law  we 
said  justices  were  correct  in  their  determination  as 
aforesaid  P  (3)  If  not,  what  should  be  done  or  ordered 
by  the  said  court  in  tiieir  premises  ? 

The  Ground  Game  Act,  1880,  s.  1,  confers  on  every 
occupier  of  land  *'  as  incident  to  and  inseparable  from 
his  occupation  of  the  land,  the  right  to  kill  and  take 
ground  game  thereon,  concurrentiy  with  any  other 
person  who  may  be  entitied  to  kill  and  take  ground 
game  on  the  same  land."  The  right  is  exercisable  only 
by  the  occupier  himself  or  by  persons  duly  authorised 
by  him  in  writing  as  mentioned  in  section  1  (1).  By 
sections,  '*Bvery  agreement,  condition,  or  arrange- 
ment which  purports  to  divest  or  alienate  the  right  of 
the  occupier  as  declared,  given,  and  reserved  to  mm  by 
this  Act,  or  which  p;ives  to  such  occupier  any  advim- 
tage  in  consideration  of  his  forbearing  to  exercise 
such  right,  or  imposes  upon  him  any  disadvantage  in 
consequence  of  his  exercising  such  right,  shall  be 
void." 

W,  It,  BichardSf  for  the  appellant,— The  xeaervatioa 
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of  n>ortmg  rights  is  severable,  and  the  fact  that  it  is 
void  as  to  ground  game  does  not  avoid  it  altogether. 
Section  3  of  the  Ghroond  Game  Act,  1880,  avoids  an 
agreement  only  so  far  as  it  is  contrary  to  the  express 
Movisions  of  the  Act:  OasMl  v.  King,  11  East,  165  ; 
HarringUyii  v.  Kloprogge,  2  B.  ft  B.  678n. 

The  respondent  was  not  represented. 

Oramtoun  (who  had  been  instructed  on  behalf  of 
the  JQstioes,  but  had  no  loeus  tiandi)  referred  as 
amicuB  cuHob  to  Beardmore  v.  Mealcin,  20  L.  J.  Notes 
of  Oases,  p.  8,  as  showing  that  a  reservation  in  a  lease 
which  contravened  the  provisions  of  the  Ground  Game 
Act,  1880,  did  not  invalidate  the  rest  of  the  instru- 
ment. 

Ohaitkell,  J. — I  think  that  this  is  a  very  dear 
case.  Looking  at  the  provisions  of  section  3  of  the 
Ground  Game  Act,  1880,  it  seems  to  me  that  that 
section  cannot  mean  that  an  agreement  as  to  game 
which  contains  something  in  contravention  of  the 
occupier's  right  to  destroy  ground  game  is  to  be  void 
in  its  entirety,  and  the  case  of  Beardmore  v.  Meakin 
shows  that  that  is  not  its  meaning.  The  section 
cannot  mean  that  t^e  reservation  is  void  in  its  entirety 
for  it  applies  not  only  to  agreements  made  since  the 
passing  of  the  Act,  but  has  also  a  retrospective 
operation  as  regards  agreements  made  before  that 
date ;  on  that  construction  of  the  section,  therefore, 
the  Legislature  would,  in  the  case  of  a  reservation 
prior  to  the  Act,  at  the  same  time  give  the  occupier 
the  ground  game  and  also  take  away  tJie  reservation 
to  the  landlord  of  the  winged  game.  I  think  that  the 
word  **  void "  in  this  section  means  that  the  agree- 
ment is  to  be  void  so  far  as  it  is  contrary  to  the  enact- 
ment. The  appeal  must  therefore  be  allowed,  and 
the  case  remitted  to  the  justices. 

BvoKNiLL,  J. — I  agree. 

Appeal  aHoived, 

Solicitor  for  the  appellant,  A.  K  Q.  Heeku,  Stroud, 
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Chabkooe  (Appellant)  v.  MEBOHAirr  {Bespondent).  (a.) 

Criminal  law — Evidence^  Evidence  of  accused  person— 

Frevums  convictions  and  cross-examination  as  to— 

Frevention  of  Cruelty  to  Children  Act,  1894  (67  &  58 

Vict.    c.    41),   M.   1,  12— Criminal   Evidence   Act, 

1898  (61  dk  62  Viet,  c  36),  s.  1,  sub-sedion  (f);  s.  6. 

By  section  1  (f)  of  the  Criminal  Evidence  Act,  1898, 

it  is  provided  that  a  person  charged  and  called  as  a 

witness  in  pursuance  of  that  Act  shaU  not,  with  certain 

excepUons,  he  required  to  answer  any  question  as  to  his 

previous  conviction ;  and  section  6  provides  tJiat  **this 

Ad  sJudl  apply  to  all  criminal  proceedings  notwith- 

standing  any  enactment  in  force  at  the  commencement  of 

this  Act.    ...» 

TTie  appdkmt  was  charged  Irfore  a  court  of  summary 
jurisdidion  with  am,  offence  under  the  Prevention  of 
Cruelty  to  Children  Ad,  1894,  seditm  12  of  which  Ad 
provide  that  in  any  proceeding  againd  any  person  for 
an  offence  under  that  Ad  such  person  shall  he  competent, 
hut  not  compdlcthle,  to  give  evidence.  He  gave  evidence  on 
his  oum  hehalf,  and  in  cross-examination  was  ashed 
whdher  he  had  heen  previously  convicted  of  an  offence 
under  the  same  Ad.  He  answered  in  the  affirmative. 
The  justices  convicted  him. 
Held,  that  the  evidence  as  to  the  appellant's  previous 
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convidion  was  not  admissible,  and  therefore  that  the 
conviction  was  had. 
Section  I  of  the  Criminal  Evidence  Ad,  1898,  applied. 

Oase  stated  bv  the  justices  of  the  peace  for  the 
county  of  Hereford  sitting  at  the  petty  sessiaiis  of 
Wigmore. 

&ithe  27th  of  June,  1899,  an  information  was  pre- 
ferred by  the  respondent,  an  inspector  of  the  National 
Society  for  the  Prevention  of  Grueltsr  to  Children, 
against  the  appellant,  a  master  of  a  public  elemeatary 
school,  under  section  1  of  57  &  58  Vict.  c.  41,  charging 
him  with  having  unlawfully  and  wilfully  assaultad  a 
child  in  his  charge  under  tiie  age  of  thirteen  years. 
At  the  hearing  it  was  proved  that  the  appellant  com- 
mitted the  offence  charged.  The  appellant  was  called 
as  a  witness  on  his  own  behalf  hy  his  counsel,  who 
pointed  out  to  the  court  that  section  12  of  the  Act  under 
which  the  charge  was  laid  gave  him  the  ngfit  to  do 
so.  Upon  cross-examination  the  appellant  was  asked 
whether  he  had  been  previously  convicted  of  a  similBr 
offence.  His  counsel  objected  to  the  question  on  ttM 
ground  that  it  was  inadmissible  under  section  1,  sub- 
section (/),  of  the  Oriminal  Evidence  Act,  1898.  The 
justices  overruled  the  objection  on  the  ground  that 
as  the  appellant  had  tendered  his  evidence  under  the 
provisions  of  57  &  58  Vict,  c  41,  s.  12,  the  section  of 
the  Oriminal  Evidence  Act,  1898,  did  not  apjdy,  and 
they  therefore  allowed  the  question  to  be  put.  The 
appellant  admitted  that  he  nad  been  previously  oon- 
victed  of  a  similar  offence.  The  justices  oonvic^Bd 
him.  In  the  case  they  stated  that  the  appellant's 
answer  in  no  way  affected  their  minds,  as  the  net  of  his 
previous  conviction  was  well  known  to  aU  of  them. 

The  questions  stated  for  the  opinion  of  the  oomi 
were: 

1.  Whether  under  the  droumstances  stated  in  the 
case  the  question  as  to  the  previous  conviction  was 
admissible. 

2.  Whether,  if  the  question  was  wrongly  admitted, 
the  conviction  was  thereby  invalidated,  as  the  justices 
found  the  appellant  guilty  of  the  offence  charigBd  on 
the  facts  proved  before  them. 

H.  Lynn  {^T.  A.  Organ  with  him),  for  the  appellant 
-—The  justices  were  dearly  wrong.  By  &  Pk«- 
vention  of  Cruelty  to  Children  Act,  1894,  it  is  pco- 
vided  that  any  person  charged  under  that  Act  may 
give  evidence  on  his  own  behalf.  In  his  oross- 
examination  there  are  no  restrictions  as  to  what 
questions  may  be  put  to  him.  In  this  case  the  jus- 
tices appear  to  have  been  of  opinion  that  as  the 
appellant  was  prosecuted  under  that  Act  the  question 
as  to  his  previous  conviction  was  admissible.  This  is 
dearly  not  so.  Section  1  (/)  of  the  Oriminal  Evi- 
dence Act,  1898,  provides  that  a  person  charsed  and 
called  as  a  witness  in  pursuance  ox  that  Act  uiaU  not 
be  asked  or  required  to  answer  anjy  question  fawMJmg 
to  show  that  ne  has  been  convicted  of  waj  other 
offence,  and  section  6  of  the  same  Act  provides  that 
that  Act  **  shall  apply  to  all  oriminal  proceedings, 
notwithstanding  any  enactment  in  force  *^at  the  oom- 
mencement  of  that  Act.  [The  court  here  stopped 
counseL] 

CecU  Walsh,  for  the  respondent.— The  decisiost  of 
the  justices  was  right.  The  appellant  tenderad  him- 
self as  a  witness,  not  in  pursuance  of  the  OriininBl 
Evidence  Act,  1898,  but  in  pursuance  of  the  Plm- 
vention  of  Grudty  to  Children  Act,  1894,  under  whkh 
Act  he  was  proceeded  against.  Section  6  of  the  Act 
of  1898  does  not  make  any  alteration  in  the  proiisiaDB 
of  Acts  prior  to  it  which  are  not  inconsistent  vnih  it 
In  the  Act  of  1894  there  is  no  provision  inoonsMtasft 
with  the  Act  of  1898.  Section  1  of  the  Adof  1896 
was  only  intended  to  apply  to  indictments,  and  not  to 
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prooeedings  before  a  court  of  Bummary  juiisdiotion. 
However,  even  if  the  queetioii  as  to  a  previous  oon- 
viotion  in  this  case  was  not  admissible,  the  conviction 
should  stand,  because  the  justices  state,  in  the  case, 
that  the  answer  to  such  question  did  not  affsot  their 
dedflion,  as  the  fact  of  the  previous  conviction  was  well 
known  to  them,  and  theraore,  as  a  court  ci  snmmanr 
luxisdiotion,  they  were  entitled  to  make  use  of  vaoL 
knowledge. 

Qbahtham,  J. — ^I  am  of  opinion  that  the  conviction 
was  wrong,  and  that  the  magistrates  adopted  an 
illegal  oonrse.  The  question  they  allowed  to  he  put 
to  the  appellant  was  legally  inadmissible*  The 
justioes  state  in  the  case  that  the  appellant's  answer 
as  to  his  psevious  conviction  in  no  way  afiected  their 
minds  as  the  fact  of  that  previous  conviction  was  well 
known  to  all  of  them,  and  it  may  be  that  the  fact  of 
the  previous  conviction  did  not  affect  their  judgment, 
but  this  they  do  not  state.  It  was  argued  on  behalf 
of  the  respondent  that,  owing  to  the  words  in  section 
6  of  the  Criminal  Evidence  Act,  1898,  "notwith- 
standing any  enactment  in  force  at  the  commencement 
of  this  Act,"  the  provisions  of  section  1  of  that  Act  do 
not  apply  to  alter  the  provisions  of  previous  Acts 
which  are  not  inconsistent  with  it.  As  to  this  argu* 
ment  I  can  only  say  that  since  the  Act  of  1898  it  has 
always  been  the  practice  of  judges  in  prosecutions 
under  the  Oriminal  Law  Amendment  Act,  1885,  to 
apply  the  Act  of  1898.  I  am  tiiorefore  of  opinion 
that  the  conviction  was  wrong  and  that  it  should  be 
quashed. 

CHAmnsLL,  J. — I  am  of  the  same  opinion.  Section 
6  of  the  Act  of  1898  has  established  one  principle 
that  must  be  observed  in  bII  criminal  courts  and 
cases.  If  it  were  not  so  the  defendant  in  prosecu- 
tioDS  under  the  Criminal  Law  Amendment  Act,  1885, 
could  still  be  cross-examined  as  to  previous  convic- 
tions, and  if  he  did  not  give  evidence  on  his  own 
behalf  counsel  for  the  prosecution  would  be  entitled 
to  comment  on  that  fact  in  his  reply.  Since  the  Act 
of  1898,  however,  the  practice  of  the  judges  has 
always  been  to  the  contnry,  and  section  6  of  that 
Act  clearly  shows  that  that  practice  is  the  right  one. 
I  am  therafore  of  opinion  that  this  conviction  must 
be  quashed. 

Appeal  allowed  and  convidxon  quaahed, 

Solidtors  for  the  appellant,  Baker  &  Naime, 

Solicitors  for  the  respondent,  CheiUr,  Broome,  <fe 
OrijfUAs,  for  Comer  &  Co.,  Hereford 


Jan.  16. 


Q.  B.  Div.  I 

(Grantham  and  ChanneU,  JJ.)  J 

CoimGiL  OF  THE  Phabmaobutical  Sooibty  of  Obeat 
B&ITADT  {AppeHanU)  v.  Whttb  {Bieepondent).  (a.) 

J'oieon — StUe  of— Agent  only  authorized  to  take  ordera 
and  give  reeeipU^Phannaeg  Act,  1868  (31  <fe  32  Vict. 
cl21),  «.  15. 

By  eection  15  of  the  Pharmacy  Act,  1868,  it  ie  enaded 
that  no  person  shall  aell  or  keep  an  open  shop  for  the 
retailing,  dispensing,  or  compounding  poisons  not  being 
a  duly  registered  pharmaceutical  chemist  or  chemist  and 
druggist. 

I'he  respondent,  who  carried  on  the  husiness  of  a 
mmedsman  and  florist,  acted  as  agent  for  a  chemical 
company  who  manufactured  a  certain  weed'kiUer  which 
^tnUained  a  poison — namely,  arsenic.  The  respondent 
4j4d    not   keep    the   article  on    his   premises,   but  was 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


authorined  to  take  orders  for  it,  which  he  sent  on  to  the 
manufacturers,  and  to  receive  payments  and  give  receipts. 

Held,  that  ?ie  had  not  committed  any  offence  under 
section  15  of  the  Pharmacy  Act,  1868. 

Appeal  from  the  county  court  of  Worcestershire. 

In  t^  case  the  action  was  brought  under  the 
Pharmacy  Act,  1868  (31  &  32  Vict  c.  121),  s.  15, 
to  recover  a  penalty  from  the  defendant  for  selling 
a  certain  weed-killer  admitted  to  contain  a  poison- 
namely,  arsenic,  he,  the  defendant,  not  being  a  duly 
registered  pharmaceutical  chemist  or  chemist  and 
druggist. 

I^m  the  facts  found  by  the  learned  county  court 
it  appeared  that  the  defendant  carried  on 
less  as  a  seedsman  and  florist,  and  that  he  acted 
as  agent  for  the  Boundary  Chemical  Co.,  Liverpool, 
the  mani^acturers  of  the  said  weed-killer,  with 
authority  to  take  orders  for  the  said  article,  and  to 
receive  money  and  give  receipts  in  respect  of  such 
orders.  The  defendant  did  not  keep  the  weed-killer 
on  his  premises,  as  the  company  delivered  it  to  the 
purchasers.    • 

On  the  27th  of  May  an  inspector,  instructed  by  the 
plaintifEs,  visited  the  defendant's  shop  and  asked  for 
two  ffallons  of  the  weed-killer.  The  defendant  said 
that  he  did  not  keep  the  article  in  stock  but  that  he 
would  send  the  order  on  to  Liverpool  or  that  the 
purchaser  could  do  so  himself.  The  inspector  asked 
the  defendant  to  send  for  it  and  paid  him  the  purchase- 
money. 

The  learned  judge  gave  judgment  for  the  defendant 
on  the  ground  that  he  was  not  the  seller  of  the  weed- 
killer within  the  meaning  of  the  section.  From  this 
decision  the  society  now  appealed. 

Section  15of  the  Pharmacy  Act,  1868,  enacts  as  follows: 
'  <  From  and  after  the  31st  of  December,  1868,  any  person 
who  shall  sell  or  keep  an  open  shop  for  the  retailing, 
dispensing  or  oompoundinff  poisons     •  not 

being  a  duly  registered  pharmaceutioal  chemist  or 
chemist  and  druggist,  or  who  .  .  .  shall  fail  to 
conform  with  any  regulations  as  to  the  keeping  or 
selling  of  poisons  made  in  pursuance  of  this  Act 
.  .  •  shful  for  every  such  onSanoe  be  liable  to  pay  a 
penalty  or  sum  of  five  pounds.    .    .    ." 

Crump,  Q.C.  {T.  B.  Grey  with  him),  for  the 
appellants. — ^The  judge  has  found  that  the  respondent 
was  the  agent  of  the  company  in  Liverpool,  and  that 
he  was  not  the  seller.  He  was  wrong  in  so  finding. 
The  respondent  was  dearly  the  sdler  within  the 
meaning  of  the  section,  the  object  of  which  is  to 
protect  the  public  by  requiring  that  these  poisons 
should  be  sold  by  a  qualified  person.  If  the  retailer 
of  the  poison  does  not  come  within  the  section,  the 
object  of  the  section  would  be  defeated.  In  the 
present  case  the  respondent  is  the  person  who  sells 
and  who  keq^w  an  open  shop;  he  is  therefore  the 
person  who  is  requirod  to  be  properly  qualified: 
Templeman  v.  Trafford,  30  W.  E.  78,  8  Q.  B.  D. 
397.  The  section  applies  to  everyone  who  sells, 
whether  on  his  own  account  or  for  any  other 
person :  see  Hawkins,  J.,  in  Phofrmaceutioal  Society  v. 
lFA6eZ(2on,24Q.B.D.683.  Jn  Pharmaceutiodl  Sociefy  v. 
London  and  Provincial  Supply  Association,  28  W.  E. 
957,  5  App.  Cas.  857,  it  was  held  that  the 
actual  seller  must  be  a  qualified  person.  Whether  he 
be  principal  or  agent  matters  not.  If  the  agent 
contracts  to  sell  the  poison  it  is  immaterial  that  the 
poison  is  not  kept  on  his  premises.  Lord  Bladcbum 
in  that  case  says:  *<  A  person  shall  not  only  not  sell, 
but  shall  not  keep  an  open  shop  for  the  sale."  The 
respondent,  as  the  &cts  show,  dearly  comes 
within  the  provisions  of  the  section,  as  he  both  keeps 
a  shop  for  the  sale  and  oonduots  the  sale. 

Cavanaghf  for  the  respoodenty  wtts  not  called  upon 
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Ba&naolb  v.  Olabx. 


High  Ooubt. 


OuAJSTTHAili  J.->— I  have  no  doubt  that  in  this  case 
the  county  court  judge  was  right  He  has  found  as 
a  fact,  and  there  was  evidence  before  him  to  justify 
that  findinff,  that  the  defendant  did  not  scSl  this 
article.  The  evidence  as  to  the  position  of  the 
defendant  was  practically  uncontradicted.  He  was  a 
florist,  and  knowina;  what  was  useful  for  killing  weeds 
he  was  ready  to  advise  people  where  to  get  it,  and  he 
thought  he  might  assist  his  own  bustness  and  make  a 
little  money,  and  so  he  arranged  with  the  firm  in 
Liverpool,  who  were  the  sellers  and  who  as  it  were 
kept  the  shop  for  it,  that  he  would  tell  people  who 
wanted  to  buy  weed-killer  to  go  to  them.  He  said  in 
his  evidence  that  if  anybody  came  to  him  for  it  he 
told  them  they  could  either  send  the  order  direct  to 
tiie  company  at  Liverpool,  or  if  they  liked  he  would 
take  the  order  and  send  it  on,  and  he  was  provided 
with  bill-heads  by  the  Liverpool  firm  for  tibe  purpose 
of  giving  receipts  for  the  money  which  was  paid  him 
on  their  account.  For  that  recommendation  he  was 
entitled  to  receive  a  commission  of  25  per  cent. 

That  being  so,  it  seems  to  me  that  he  was  not  the 
person  who  was  managing  the  sale.  He  was  merely 
the  conduit  pipe  to  intro&oe  the  one  person  to  the 
other.  Suppose  a  person  goes  into  a  chemist's  shop 
to  buy  some  poison  and  in  that  shop  there  is  some 
unqualified  person  whom  he  requests  to  provide  him 
with  some  rat  poison.  The  assistant  says,  '*  There  is 
my  master  at  the  other  counter,  if  you  go  to  him  you 
can  get  if  Thereupon  the  master,  who  is  a  qualified 
person,  hears  what  is  asked  for  and  supplies  it.  Can 
it  be  said  that  the  assistant  who  &8t  saw  the 
purchaser  and  told  him  where  to  go  is  the  person 
who  sold  it?  Certainly  not ;  and  if  &at  is  so  in  a  shop 
where  the  poison  was  kept,  how  could  it  be  said  that 
the  person  who  did  not  keep  it  on  his  premises  at  all, 
who  did  not  make  it  and  did  not  dekver  it,  was  the 
seller  or  the  person  who  managed  the  sale  P  I  quite 
accept,  as  I  am  bound  to  do,  vie  judgment  of  fiord 
Selhome  in  the  House  of  Lords  in  the  case  of  The 
Pharmaceuiical  Society  v.  London  and  Provincial  Supply 
AaeocicUion  (Limited),  and,  although  it  does  not  apply 
to  this  case  direotiy,  I  think  the  learned  county  court 
judge  has  been  guided  by  it.  I  also  accept  the 
judgment  of  Hawkins,  J.,  in  the  case  of  Tlie  Pharma- 
ceutical Societv  V.  WTieddon  which  has  been  cited,  but 
I  do  not  think  it  touches  this  case  at  all.  I  do  not 
think  that  the  county  court  judge  could  have  come  to 
any  other  conclusion  than  the  one  to  which  he  did 
come. 

CHANiniLL,  J. — I  am  of  the  same  opinion.  I  think 
the  county  court  judge  must  be  taken  to  have  found 
as  a  fact  that  the  defendant  had  not  the  control  and 
management  of  the  sale.  The  cases  clearly  establish 
that  a  person  acting  in  the  control  and  management 
of  the  sale  is  liable  as  seller,  although  he  is  not  the 
principal  but  only  the  agent.  Here,  however,  it  seems 
to  me  there  was  ample  evidence  upon  which  to  find 
that  the  defendant  had  not  the  control  and  manage- 
ment of  the  sale.  As  far  as  I  can  gather  from  the 
oases  the  person  having  the  control  or  management  of 

ae  sale  was  the  person  who  might  do  or  might  not  do 
e  things  which  the  Act  required  to  be  done  with 
reference  to  the  sale.  The  respondent  was  merely  a 
messenger  or  something  of  the  sort,  though  he  received 
25  per  cent,  commiasion.  He  might  be  supposed  to 
get  that  commission  beorase,  as  a  florist,  he  recom- 
mended this  substance  as  an  effective  weed-killer,  and 
it  was  obviously  for  that  reason  he  was  employed. 

Appeal  diemiesed.    Leave  to  appeal  upon  terma  as  to 
cotU, 
Solioitors  for  the  plaintifb,  FluXf  TJiompeon,  ^Flux. 

Solidtors  for  the  defendant,  TiffibreU  <(  Deighfon, 
lor  ZMfts  <fc  JE»0,  Woroerrter. 


Kov.  1. 


a  B.  Div.  ] 

(Bidley  and  Darling,  JJ.) ) 

Babkaglb  v.  Clabk.  (a.) 

School  hoard  — Die^UficaHon  of  member  —  Member 
**  concerned  .  .  •  in  any  work  done  under  the  auihority 
of  euch  board  " — Sale  of  gravel  and  sand  to  oontrackr 
ufith  the  hoardn-Ekmenlary  Education  Aet^  1870  (SS 
df  34  Viet.  c.  75),  s.  d4. 

The  reepondent,  a  member  of  a  Bchool  boards  evppiM 
eand  and  gravel  to  a  builder  who  had  entered  into  a 
contract  with  the  eaid  school  board  for  the  erection  of 
some  school  buildings*  The  sand  and  gravA  were  used  in 
the  course  of  the  said  contra^  being  carried  out^  and  the 
respondent,  when  selling  the  said  sand  and  gravd  to  the 
contractor,  knew  they  would  be  so  used. 

By  section  d4  of  the  Elementary  Education  Act,  1870, 
it  is  enacted  that  "  No  member  of  a  school  board  shall 
in  any  way  share  or  be  concerned  in  the  mrofits  of  amg 
bargain  or  contract  with,  or  any  work  aone  under  tki 
authority  of,  such  school  board.** 

Held,  that  the  respondent  had  committed  an  offence 
within  the  above  section,  he  having  been  concerned  in 
work  done  under  the  authority  of  the  school  board  ef 
which  he  Ufas  a  member. 

Case  stated  by  justices  in  and  for  the  ooimty  of 
Northampton, 

This  was  information  preferred  by  Henry  Bdwin 
Barnacle,  of  Stan  wick,  in  the  coun^  of  Northanti, 
clerk  in  holy  orders,  against  Christopher  dark,  of 
Stanwiok  atoresaid,  fanner,  for  that  he,  the  siid 
Christopher  dark,  between  the  28th  of  January  and 
the  11th  of  February,  1899,  at  Stanwick  aloressid, 
then  being  a  member  of  the  Stanwick  School  Board, 
did  share  or  was  concerned  in  the  profits  of  a  oertsin 
bargain  or  contract  with,  or  certain  work  done  under, 
the  authority  of  the  school  board  or  managvi 
appointed  l^  them — to  wit,  did  supply  oand  and 
gravel  to  one  Alfred  Traynar,  of  Ishp,  in  the  siid 
county,  builder,  he  being  then  a  contractor  with  the 
said  school  board  for  the  building  of  adhools  at 
Stanwick  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  ana  provided. 

On  the  hearing  of  the  information  it  was  proved 
(a)  That  the  defendant  did  supply  sand  and  gravel, 
and  between  the  times  mentioned  in  the  said  informa- 
tion to  the  said  Alfred  Traynar;  (()  that  the  said 
Alfred  Traynar  was  between  the  times  mentioned  in 
the  said  information  a  contractor  with  the  Stanwidc 
School  Board  under  a  contract  in  writing  for  the 
building  of  schools  at  Stanwick  aforesaid,  and  tiiai 
such  sand  and  gravel  were  to  the  knowledge  of  the 
defendant  sold  to  the  said  Alfred  Traynar  to  be  used 
in  the  building  of  the  said  schools ;  (c)  that  part  of 
the  sand  and  gravel  supplied  by  defendant  to  the 
said  Alfred  Traynar  was  delivered  by  the  defendant 
at  the  site  of  the  said  schools,  and  part  was  fetohed 
from  tiie  defendant's  sandpit  by  the  said  Alfred 
Traynar  or  his  agents. 

Such  evidence  was  strengthened  by  the  prodnotaoa 
of  an  account  which  the  def enduit  f  uzniabed  to 
Traynar,  and  the  payment  of  which  waa  aoknov- 
lodged  by  the  receipt  signed  by  the  defendant  at  Ihe 
foot  thereof. 

At  the  time  the  defendant  did  supply  raoh  masA 
and  gravel  aforesaid  it  was  proved  that  he  waa  tim 
acting  as  chairman  of  the  saad  Stanwick  School  Board. 

The  proceedings  in  this  prosecution  ware  tafaa 
under  the  34th  section  of  3d  &  34  Tiot  o.  75  (He 
Elementary  Education  Act,  1879),  and  it  waa  oon- 
tended  on  the  part  of  the  prosecutor  that  tike  defca* 

(a.)  Reported  by  E.  G.  Sullwioj:.,  Esq.,  Banister* 
at-Law. 
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<7aQt*8  action  came  within  that  section,  in  that  he  was 
Hharing  or  being  concerned  in  the  profits  of  the 
birg'iin  or  contract  with  Traynar,  or  work  done  under 
tbe  authority  of  the  said  school  board. 

It  was  not  suggested  on  the  part  of  the  prosecution 
that  the  defendant  had  made  any  excessive  profit  out  of 
the  sand  and  gravel  supplied  to  Traynar,  and  it  was 
contended  that  tbe  only  place  at  Stan  wick  where  sand 
could  be  I'urchased  was  from  him,  the  defendant,  and 
that  if  he  had  not  supplied  the  sand  the  contractor, 
Traynar,  would  have  bad  to  go  some  miles  before  he 
could  obtain  a  supply,  which  would  have  been  more 
expensive,  owing  to  the  cartage,  l^e  contractor, 
Traynar,  in  his  examination  in  chief  stated  that  he 
bought  some  sand  from  Kushden  to  mix  with  defen- 
dant's Kand,  ibis,  he  stated,  because  the  Bushden  sand 
waa  a  little  finer.  It  was  admitted  by  the  contractor 
that  he  obtained  the  leave  of  the  architect  of  the 
schools  before  using  the  sand  and  gravel  purchased 
from  the  defendant,  and  that  in  dealing  with  the 
defendant  he  paid  for  the  sand  and  gravel  at  the 
r-egalar  charges,  and  also  that  before  the  contract  was 
signed  the  defendant  was  a  stranger  to  him. 

As  a  point  of  law  it  was  oontended  on  behalf  of  the 
defendant  that  sand  and  gravel  were  such  products  of 
tbe  soil  as  would  come  under  tbe  exception  in  sub- 
seotion  1  of  section  34  of  the  Education  Act,  1870, 
by  analogy  to  the  exception  under  section  46,  sub- 
section 2  (a)  of  the  Local  Gk>vemment  Act,  1894.  It 
was  alio  contended  that  the  word  **  profits  **  governed 
the  whole  of  section  34  of  the  Education  Act,  1870, 
and  that  the  whole  of  the  work  done  by  Traynar  was 
BO  done  under  and  in  pursuance  of  his  written  con- 
tract with  the  school  board,  and  that  the  defendant 
did  not  in  any  way  share,  nor  was  he  concerned  in, 
the  profits  of  such  contract. 

It  was  further  contended  that,  even  if  the  word 
profits  did  not  govern  the  latter  part  of  the  said 
section,  the  supply  of  sand  and  grav^  to  Traynar  was 
not  work  done  under  the  authority  of  the  said  school 
board. 

The  justices  decided  that  the  defendant  had  not 
been  guilty  of  any  offence  within  the  meaning  of 
section  34  of  33  &  34  Yict.  c.  75,  and  they  therefore 
diamissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  of  the  case  above  stated,  the 
justices*  decision  was  erroneous  in  point  of  law. 

By  the  Elementary  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  8.  34 :  ''No  member  of  a  school  board  and 
no  manager  appointed  by  them  shall  hold  or  accept 
any  place  of  profit  the  appointment  to  which  is  vested 
in  the  school  board  or  in  any  managers  appointed  by 
iliem,  nor  shall  in  any  way  share  or  be  concerned  in 
the  profits  of  any  bargain  or  contract  with  or  any 
'work  done  under  the  authority  of  such  school  board 
car  managers  appointed  by  them,  provided  that  this 
•action  shall  not  apply  to :  (1)  Any  sale  of  land  or 
loan  of  money  to  a  school  board ;  or  (2)  any  bargain 
or  contract  made  with  or  work  done  by  a  company 
in  which  such  member  holds  shares ;  (3)  the  insertion 
of  any  advertisement  relating  to  the  affairs  of  any 
such  school  board  in  any  newspaper  in  which  such 
n&ember  has  a  share  or  interest,  if  he  does  not  vote 
'VTith  respect  to  such  sale,  loan,  bargain,  contract, 
-vrork,  or  insertion.  Any  person  who  acts  in  contra- 
wention  of  this  section  shall  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  £50,  and  the 
■aid  place  of  profit  and  his  office  as  a  member  or 
manager  shall  be  vacant." 

Audin  Metcalfe^  for  the  appellant. — ^The  respondent 
clearly  infringed  the  provisions  of  section  34.  He 
•was  concerned  in  the  profits  of  a  contract  with  the 
pcbool  board  qt  was  concerned  in  work  done  under 


the  authority  of  that  board.  It  could  not  be  sail  that 
he  came  within  tbe  exemptions  contained  in  thn 
proviso  to  the  section  on  the  ground  that  this  sain  of 
gravel  and  sand  was  a  sale  of  laud.  This  case  cnme 
within  the  authority  of  Nutton  v.  WiUon,  37  \V.  E 
522,  22  Q.  B.  D.  744. 

O.  Sills,  for  the  respondent,— The  decision  of  the 
justices  was  right.  The  respondeat  in  no  way  shared 
in  the  profits  or  loss  of  tbe  work.  He  oaly  sold  his 
sand  in  the  ordinary  way  to  the  contractor.  Section  34 
created  a  criminal  offence,  and  therefore  it  must  be 
construed  strictly.  It  only  provides  that  a  member 
of  the  school  hioard  shall  not  be  concerned  in  the 
profits  of  any  work  undertaken  by  or  carried  out 
under  the  authority  of  the  school  board.  It 
does  not  provide  that  a  member  of  a  school 
board  may  not  supply  goods  to  the  contractor. 
It  must  be  shown  ^at  the  member  is  interested  in 
the  contract  itself.  There  was  no  evidence  that  the 
respondent  in  any  way  shared  in  the  profits  of  the 
contract.  This  case  was  distinguishable  from  Nutton 
V.  Wilson,  In  the  case  of  Ls  Feuvre  v.  LankesteVy 
2  W.  B.  307,  3  E.  &  B.  530.  which  was  an  action  to 
recover  penalties  under  5  &  6  Wi'l.  4,  c.  76.  from  the 
defendant  for  having  acted  as  mayor  while  disqualified 
by  being  interested  in  a  contract  with  the  council,  it 
was  held  he  was  not  liable.  Coleridge,  J.,  there 
stated  that  *'  in  order  to  make  it  a  case  which  can  be 
brought  within  the  statute,  the  person  must  have  a 
share  or  interest,  directly  or  indirectly,  in  a  con- 
tract or  employment  with,  by,  or  on  behalf  of  the 
council."  In  the  present  case  the  respondent  was 
not  in  any  way  so  concerned. 

MetccUfef  in  reply,  cited  Tomkina  v.  Jolliffe,  51  J.  P. 
247. 

BiDLEY,  J. — It  appears  clear  to  me  that  the 
decision  of  the  justices  was  wroog,  and  that  the 
respondent  brought  himself  within  the  operation  of 
section  34.  No  doubt  the  respondent  unwittingly 
offended  against  the  statute,  and  it  is  not  suggested 
that  what  he  did  was  done  for  any  corrupt  purpose  ; 
but  nevertheless  he  ouffht  to  have  been  convicted. 
The  object  of  the  LegieTature  in  enactments  such  as 
the  Act  under  which  the  information  in  the  present 
case  was  taken  out,  was  discussed  in  Nutton  v. 
Wilson,  a  somewhat  similar  case  to  the  present  one. 
That  was  an  action  to  recover  penalties  under  the 
Public  Health  Act,  1875,  alleged  to  have  been 
incurred  by  the  defendant  for  having  acted  as  a 
member  of  a  local  board  after  he  had  become 
disqualified  owing  to  his  being  coocerned  in  contracts 
entered  into  by  the  board,  ^e  decision  in  that  case 
shows  the  lines  upon  which  we  ought  to  construe  the 
Act  which  we  are  dealing  with  in  the  present  case. 
Lindley,  L.J.,  in  that  case  said  (on  p.  748) :  "To in- 
terpret words  of  this  kind,  which  have  no  very  defioite 
meaning,  and  which,  perhaps,  were  purposely  em- 
ployed for  that  very  reason,  we  must  look  at  the 
object  to  be  attained.  The  object  obviously  was  to 
prevent  the  confiict  between  interest  and  duty  that 
might  otherwise  inevitably  arise." 

The  object  of  the  Lef^lature  in  the  Act  we  are 
now  construing  is  obviously  the  same.  The  respon- 
dent supplied  sand  and  gravel  to  the  contractor.  Did 
he  in  any  way  share  or  was  he  concerned  in  the 
profits  of  any  Murgain  or  contract  or  work  done  under 
the  authority  of  the  school  board?  It  is  not 
necessary  for  me  define  the  expression  ''  profits  of  any 
contract  or  bargain,"  but  it  is  quite  dear  that 
the  respondent  was  ''  concerned  ...  in  work 
done  under  the  authority  of  "  the  school  board.  I 
think,  therefore,  tiie  justices  were  wrong,  and  that 
they  ought  to  have  convicted  the  respondent. 
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Court  of  Appbal. 


In  be  Marton- Wilson. 


Court  of  Appeal. 


Darling,  J. — I  am  of  the  same  opinion.  The 
object  of  inch  lefrislation  as  this  is  clearly  expressed 
by  Lindley,  L.J.,  in  Nuttan  ▼.  Wilson,  We  ought 
not  to  be  hypercritical  in  interpreting  provisions  of 
this  natare.  for  the  object  is  clearly  that  memben  of 
a  public  body  such  as  a  school  board  should  be  beyond 
the  suspicion  of  deriving  profit,  either  directly  or 
indirectly,  by  reason  of  their  being  members  of  such 
board. 

Appeal  allowed;  case  remitted  to  convict. 

Solicitors  for  appellant,  Samtiel  Price  &  Sons,  for 
Lamall  &  Price,  Korthaoipton. 

Solioiton  for  respondent,  NichoUon,  Graham,  & 
Graham,  for  James  Heygate,  Wellingborough. 


Feb.  13.  16; 
March  8. 


Otourt  of  Zlppeal. 

From  Chan.  Div.  ) 

(Lindley,  M.B.,  Bieby  and  [ 

Yaugluai  Williams  Li.JJ.)    j 

In  re  Maryon- Wilson. 
Wilson  v.  Maryon- Wilson,  (a.) 

Inland  Eeventie — Settlement  estate  duty — Legaof  by 
testator  in  satis/action  of  previous  eovenant~-Settle' 
ment  of  legacy  by  instrument  outside  will— Finance 
Act,  1894  (67  <fc  dS  Vict.  c.  30).  ss.  5,  6  (2),  8  (4)— 
Finance  Act,  1896  (69  &  60  Vict.  c.  28),  s.  19— Effect 
of  covenant  to  pay  "  without  any  deduction,** 

Settlement  esiate  duty  arising  under  section  5  of  the 
Finance  Act,  1894,  is  in  all  cases  primarily  payable,  in 
tlie  absence  of  ifidioatums  of  a  contrary  intention,  out  of 
the  settled  property. 

In  re  Webber,  Oribble  v.  Webber,  44  W.  B.  489, 
[1896]  1  Ch.  914,  overruled. 

This  primary  incidence  may,  however,  be  shifted  on 
to  the  residuary  estate  by  the  presence  of  clear  ivdications 
of  intention — e.g.,  by  a  direction  to  pay  ^^vnthout  any 
deductwn,'* 

Decision  o/Kekewich,  J.  (47  W.  B.  635,  [1899]  2  Ch. 
489),  affirmed  on  the  point  of  law,  but  reversed  o»»  the 
point  of  construction. 

Appeal  from  the  decision  of  Kekewich,  J.,  i^iven 
on  the  24th  of  June,  1899  (47  W.  E.  636,  [1899]  2 
Oh.  489). 

By  an  indenture  of  settlement  dated  the  23rd  of 
July,  1895,  and  made  in  contemplation  of  the  then 
int^ded  marriage  of  his  daughter  Eva  Kathleen 
Maryon-Wilson,  the  late  Sir  Spencer  Maryon- Wilson, 
baronet,  covenanted  with  the  trustees  of  the  said 
settlement  that,  in  case  the  then  intended  marriage  of 
his  said  daughter  should  take  place,  his  executors  or 
administrators  should,  within  six  calendar  months 
from  his  decease,  pay  over  to  the  said  trustees  the 
sum  of  £25,000,  with  interest  on  the  same  at  the  rate 
of  £3^  per  cent,  per  annum  from  the  day  of  his 
death,  '*  without  any  deduction."  The  said  settle- 
ment further  provided  that  the  said  sum  of  £26,000 
should  be  held  upon  the  trusts  therein  more  particu- 
larly deobred,  iziduding  an  ultimate  trust  in  favour 
of  Sir  Spencer  Maryon  -  Wilson,  his  executors, 
administrators,  and  assigns.  The  marriage  of  the 
said  Eva  Kathleen  Maryon- Wilson  was  subsequently 
solenmized. 

By  his  will,  dated  the  1st  of  August,  1896,  Sir 
Spencer  Maryon-WilBon,  in  pursuance  of  the  above 

(a.)  Beported  by  J.  B.  Mobbis,  Esq.,  Barrister- 
at-Law. 


covenant,  devised  certain  freehold  estates  to  tmsteei 
for  the  term  of  2,000  years,  to  the  intent  that  tbey 
should  raise  and  pay  {inter  alia)  the  said  sum  of 
£26,000,  together  with  interest  thereon  as  before 
mentioned,  to  the  trustees  of  the  said  settlement. 

The  testator  died  on  the  31st  of  December,  1897. 

A  question  having  arisen  as  to  whether  the  settle- 
ment estate  duty  of  1  per  cent,  imposed  in  respect  of 
the  said  sum  of  £26,000  under  section  6  of  the  Finance 
Act,  1894,  ought  to  be  paid  out  of  the  £26,000,  ur 
out  of  the  residuary  estate  of  the  testator,  it  was 
decided  by  K-kewioh,  J.,  (1)  that  the  duty  was 
primarily  payable  out  of  the  settied  sum  of  £25,000 ; 
and  (2)  that  the  testator's  covenant  to  pay  '<  without 
any  Redaction "  had  not  the  effect  of  shifting  the 
burden  on  to  the  residuary  estate. 

From  this  decision  the  defendants,  the  trustees  of 
the  settiement  of  the  23rd.  of  {July,  1896,  now 
appealed. 

Butcher,  Q.C.,  and  Atisten  Cartmdl,  for  the  appel- 
lants.—(1)  Settlement  estate  daty  in  a  case  such  as 
this  is  primarily  payable  out  of  the  residuary  estate : 
In  re  Webber,  44  W.  R.  489,  [1896]  1  Ch.  914.  The 
present  case  is  not  within  the  exception  grafted  on  to 
the  above  decision  by  section  19  of  the  Fioauoe  Act, 
1896.  We  rely  also  on  the  reasoning  used  in  the 
decision  in  In  re  Gray,  44  W.  B.  406.  [1896]  I  Cb. 
620.  (2)  The  burden  of  paying  this  duty  is  anyhow 
thrown  on  to  the  residuary  estate  by  the  covenant  to 
pay  ''without  any  deduction"  in  the  settlement  of 
the  23rd  of  July,  1896  :  In  re  Parker- Jervis,  47  W.  R. 
147,  [1898]  2  Ch.  643;  In  re  Lord  Fitzhardinge,  80 
L.T.  Bep.  376. 

Warrington,  Q.C.,  and  0.  Leigh  Clare,  for  the 
respondent. 

Austen  Cartmell  replied. 

Cur*  adv.  vuU. 

March  8.— Lindley,  M.B.— The  sections  of  the 
Fmance  Act,  1894,  which  are  important  are  aeetioiis 
1,  2,  6,  6  (2),  8  (3)  and  (4),  9,  and  14  (1).  The  Finanos 
Act,  1896,  8.  19,  is  also  important.  I  do  not  stop  to 
comment  on  their  exact  language.  The  argument  for 
the  appellants,  so  far  as  it  is  based  on  the  Finance 
Acts,  is  reducible  to  the  following  propositions:  (1) 
That  by  the  Act  of  1894,  ss.  6  and  6  (2),  the  settle- 
ment estate  duty  is  payable  by  the  executors  of  the 
testator ;  (2)  that  the  Finance  Act  does  not  say  by 
whom  the  duty  so  payable  is  ultimately  to  be  borne 
iu  a  case  like  the  present,  section  8  (4)  not  applying ; 
(3)  that,  consequentiy,  the  duty  must  be  borne  by 
the  residuary  legatees.  The  first  two  of  these  pro- 
positions are  correct,  but  the  third  is,  in  my  opinioii, 
erroneous,  although  it  was  adopted  by  North,  J.,  in 
In  re  Webber.  The  executors  pay  the  sett' 
estate  duty  as  trustees  for  somebody,  but  as  1 


for  whom  P  Certainly  not  as  trustees  for  the  lesidaaiT 
legatees,  who  take  no  interest  whatever  in  the  fund 
in  respect  of  which  the  settiement  estate  duty  is  pay- 
able. The  executors  pay  that  duty  as  trustees  te 
those  who  are  beneficiuly  entitied  to  that  fund,  and 
upon  plain  principles  of  equity  the  executors  an 
entitled  to  be  repaid  out  of  that  fund  what  they  have 
by  law  to  pay  in  respect  of  it.  In  my  opinion  it  lies 
upon  the  beneficiaries  of  that  fund  to  show  why  this 
burden,  which  tiius  falls  upon  them,  should  be  borae 
by  somebody  else.  The  settiement  estate  dv^, 
although  described  and  imposed  as  a  further  estate 
duty,  is  imposed,  not  on  the  general  estate  of  tha 
deceased,  but  on  specific  portions  of  it,  and  ought  in 
common  fairness  to  be  borne  by  those  who  take  those 
portions.  To  facilitate  collection  the  executors  hava 
to  pay  it,  but  this  I  regard  as  mere  machinery. 
The  Legislaturo  by   th^   JBinaaoe  Aot,  188e»    hm 
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amended  the  law  as  expounded  by  North,  J.  (see 
59  &  60  Vict  c.  28,  s.  19),  and  has  declared 
that  the  settlement  estate  dntv  payable  in  respect  of 
property  settled  b^r  a  will  is  to  be  borne  by  the  settled 
property.  Kekewich,  J.,  treats  this  enactment  as  a 
recognition  by  the  Legislatare  of  the  soundness  of 
the  reasoning  which  led  to  the  decision.  I  cannot  so 
regard  the  enactment.  It  corrected  a  mistake,  and 
80  saved  further  litigation.  If  North,  J.'s,  reasoning 
is  adopted  and  applied  to  all  settlements  of  money  to 
be  paid  on  deatli,  we  shall  have  tlds  extraordinary 
ancmialy— that  if  a  settlement  is  made  by  will  the 
settlement  estate  duty  is  to  be  borne  by  the  settled 
property,  whereas  if  the  settlement  is  xnade  by  deed 
that  duty  is  not  to  be  borne  by  that  property  at  alL 
Thia  is  an  utterly  irrational  conclusion,  and  is  not 
one  at  which  we  are  compelled  to  arrive  by  the 
language  of  the  statutes  themselves.  If  there  were 
nothing  else  in  the  case,  the  settlement  estate  duty 
would,  in  my  opinion,  have  to  be  borne  by  the  settled 
fund. 

Bat  then  we  have  to  consider  the  covenant  of 
the  testator.    He  covenanted  to  pay  his  daughter's 
tmstees  £2d,000  <<  without  any  deduction."     These 
words  are  very  important.    They  show  that  possible 
deductions  were  thought  of,   and  that   the  settlor 
clearly  intended  that  his  daughter's  trustees  should 
be  paid  £25,000  in  full,  without  any  deduction  of  any 
sort  or  kind.    Jt  is  urged  that  there  is  no  differencd 
between  a  covenant  to  pay  £25,000  and  a  covenant 
to  pay  £25,000  without  deduction.      But,  however 
thia  may  be,  the  latter  form  of  expression  leaves  no 
room  fur  doubt  as  to  the  intention  of  the  parties, 
whilst,  if   the   words  ''free   from  deduction"  are 
omitted,  the  intention  is  by  no  means  equally  dear. 
The  language  of  the  covenant  in  this  case  is  too  plfdn 
to  be  got  over.    It  is  agreed  on  all  hands  that  the 
daughter's  trustees  are  to  receive  £25,000  free  from 
estate  duty.    But  it  is  ursed  that  the  "  settlement 
estate  duty,"  although  called  a  **  further  estate  duty," 
aud  made  payable  by  the  executors  of  the  covenantor 
in  respect  of  the  settled  fund,  ought  not  to  be  treated 
as  a  deduction  from  it,  but  raSier  as  a  charge  on 
it  when  paid  over.    I  cannot  accede  to  this  argument. 
It  may  be  conceded  that  the  settlement  estate  duty  is 
a  charge  on  the  settled  fond,  and  that,  so  far  as  the 
Finance  Acts  are  concerned,  the  executors  have  to  pay 
it  simply  for  facility  of  collection.     But  in  the  present 
case  we  have  to  consider  the  trustees  of  the  dau^titer*s 
settlement  on  the  one  hand,  and  the  testator's  residuary 
leigatees  on  the  other,  and,  as  between  them,  his 
covenant  is  so  plainly  worded  as  to  preclude  any 
deduction  from  the  £25,000  in  favour  of  the  residuary 
legatees.    They  are  entitled  to  nothing  out  of  the 
testator's  estate  until  the  £25,000  has  been  paid  with- 
out deduction,  pursuant  to  his  covenant.  The  executors 
hare  to  pay  the  settlement  estate  duty  not  simply 
because  the  statute  requires  them  to  pay  it,  but  idso 
because  their  testator  has  thrown  the  biurden  of  it  on 
his  general  estate,  in  exoneration  of   the  £25,000 
which  was  settled  on  his  daughter.    SimUar  observa- 
tions apply  to  the  trusts  of  tiie  term  of  2,000  years 
created  by  the  testator's  will  to  raise  and  pay  the 
£26,000  in  performance  of   his   covenant — ^Uiat  is, 
without  deduction  as  above  explained.    As  between 
the  daughter's  trustees  on  the  one  side  and  the  devisees 
of  the  estates  subject  to  the  term  on  the  other  side, 
the  burden  of  the  settlement  estate  duty  falls  on  the 
latter  and  not  on  the  former.    In  other  words,  the 
trustees  of  the  term  must,  if  necessary,  raise  and  pay 
not  only  £25,000,  but  also  the  settlement  estate  duty 
payable  in  respect  of  it.    The  result,  therefore,  is  that 
the  decision  appealed  from  must  be  reversed,  and  the 
duty  in  questum,  and  the  costs  of  the  litigation,  must 
be  baine  by  the  testator's  general  estate. 


BiGBY  and  Yauohan  Williams,  L.JJ.,  cooourred* 

Appeal  allowed, 

Solidtors,  Evans,  Foster,  A  Wadliam  ;  Bell,  Steward, 
A  Co. 


1 

Bigby   V 

i,L.JJ.)j 


Feb.  14. 


From  Chan.  Div. 
(lindley,  M.B.,  and 
and  Yaughan  Willisms, 

MiLBANK  V.  MiLBANK.   (a.) 

Pradice^Affidavit  of  documents — Documents  of  title — 
Privilege — Particulars — Production. 

As  the  autJwrities  stand,  privilege  can  he  claimed  for 
several  deeds  which  are  merely  described  as  ^^  a  bundle  of 
documents"  The  fact,  however,  that  a  transaction  is 
embodied  in  a  doctimeni  which  is  protected  from  produc- 
tion on  the  ground  of  privilege,  does  not  take  away  the 
right  to  have  particulars  of  the  transaction,  if  the  same 
is  pleaded  in  too  general  a  way. 

This  was  an  appeal  from  an  order  of  Kekewich,  J., 
refusing  tke  plaintiff  discovery  and  particulars  of 
certain  documents.    The  facts  were  as  follow : 

The  action  was  brought  to  establish  the  title  of  the 
plaintiff  to  a  certain  freehold  estate.  In  her  state- 
ment of  claim  she  alleged  that  her  deceased  husband 
was  (subject  to  a  legal  mortgage  iu  fee  made  in  1883) 
tenant  in  tail  of  the  estate,  with  remainder  to  the 
defendant  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainders  over;  that  her 
husband  had  created  a  base  fee  which  had  afterwards 
been  enlarged  by  him  into  a  fee  simple ;  and  that  by 
his  will  he  had  oevised  the  estate  to  her. 

By  his  defence,  the  defendant  denied  the  enlarge- 
ment of  the  base  fee,  and  pleaded  that  the  mortgagees 
of  the  estate,  in  valid  exercise  of  their  statutory 
power  of  sale,  had  sold  and  conveyed  the  estate  to 
him  for  valuable  consideration,  and  that  he  had  pur- 
chased the  same  in  good  faith  and  without  notice  of 
any  claim  which  the  plaintiff's  husband,  or  she  as 
claiming  through  him,  might  have  had  to  the  estate 
in  priority  to  the  title  of  the  mortgagees,  and  he 
relied  on  his  title  as  bond  fide  purchaser. 

He  also  pleaded  that  he  had  remortgaged  the  estate 
so  purchased  by  him  to  the  same  mortgagees ;  and 
that  the  action  could  not  be  maintained  in  their 
absence. 

The  defendant  made  an  affidavit  of  documents,  in 
which  he  claimed  privilege  from  production  for 
« documents  numbered  1  to  21  in  a  bundle  marked 
A,"  on  the  ground  that  they  related  solely  to  the 
defendant's  case  and  not  to  the  case  of  the  plaintiff, 
and  did  not  tend  to  support  it,  and  did  not  contain 
anything  impeaching  the  case  of  the  defendant. 

The  plaintiff  took  out  a  summons  for  an  order  that 
the  defendant  should  make  a  further  and  better  affi- 
davit of  documents,"  and  in  particular  set  out  full  and 
sufficient  particulars  of  the  documents  so  numbered  1 
to  21 ;  ana,  further,  that  all  such  documents  or  other 
documents  (if  any)  relating  directly  or  indirectly  to 
the  alleged  purchase  and  mortgage  transactions  might 
be  produced  for  the  inspection  of  the  plaintiff. 

"nie  plaintiff  also  took  out  a  summons  for  particulars 
of  (1)  the  idleged  sale  and  conveyance  by  the 
mortgagees,  staling  when  such  sale  and  conveyance 
were  executed,  and  what  was  the  valuable  considera- 
tion for  the  same;  and  (2)  the  alleged  remortgage, 
stating  when  the  same  was  execute,  and  for  how 
much ;  and  for  inspection  of  the  documents. 

(a.)  Beported  by  J.  I.  Stiruno,  Esq.,  Barrister- 
at-Law, 
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MiLBANK  V.  MiLBANK. 


CouBT  OF  Appeal. 


The  sammonses  came  on  to  be  heard  before 
Kekewioh,  J.,  on  the  20th  of  January,  1900»  when  the 
defendant  by  his  counsel  offered  to  insert  in  the  order 
a  statement  that  the  bundle  marked  A  included  the 
documents  in  question. 

Kekewich,  J.,  held,  on  the  authority  of  Taylor  v. 
Batten,  27  W.  B.  106,  4  Q.  B.  D.  86,  that  privilege 
had  been  properly  claimed,  and  that  no  further 
affidavit  of  documents  could  be  required.  He  also 
held  that  as  the  plaintiff  was  not  entitled  to  discovery 
she  could  not  obtain  further  information  about  the 
documents  by  way  of  particulars. 

The  plaintiff  appealed. 

Warrington,  Q.G.t  and  BtLckmaster  {Marcey  with 
them),  for  the  appellants. — A  plaintiff  is  entitled  to 
have  particulars  of  a  transaction  which  is  set  up  by  a 
defendant,  and  is  of  a  nature  to  defeat  the  claim  in 
the  action.  It  was  argued  that  if  there  is  no  right  to 
particulars  information  cannot  be  got  by  way  of 
discovery.  But  this  case  is  the  reverse  to  that 
proposition.  The  plaintiff  is  entitled  to  have 
particulars  of  this  transaction.  She  has  to  reply  on 
this  defence,  and  cannot  do  so  without  knowledge  of 
this  transaction  which  is  pleaded  in  the  defence. 
But  if  the  plaintiff  is  entitled  to  have  particulars,  the 
defendant  cannot  defeat  that  right  by  making  an 
affidavit  on  an  application  for  discovery. 

They  referred  to  Taylor  v.  BaUen,  27  W.  B.  106. 
4  Q.  B.  D.  85 ;  Ind,  Coope,  &  Co.  v.  Emmerson,  34 
W.  B.  636,  33  Ch.  D.  323,  and  36  W.  B.  243.  12  App. 
Cas.  300;  Attorney -Qeneral  v.  Emerson,  31  W.  B. 
191,  10  Q.  B.  D.  191 ;  and  to  ord.  31,  r.  15,  and  ord. 
19,  r.  6. 

Warm%7igton,  Q.C,  and  John  Henderson,  contra, — 
The  rule  of  the  court  is  that  nothing  shall  be  done  to 
impair  privilege  which  has  been  properly  claimed 
and  has  been  held  to  exist. 

They  referred  to  Bewicke  v.  Graham,  29  W.  B.  436. 
7  Q.  B.  D.  400 ;  Morris  v.  Edwards,  37  W.  B.  721.  23 
Q.  B.  D.  287,  15  App.  Cas.  309.  39  W.  B.  Dig.  162  ; 
Budden  v.  Wilkinson,  41  W.  B.  657,  [1893]  2  Q.  B. 
432 ;  Roberts  v.  Oppenheim,  32  W.  B.  654,  26 
Ch.  D.  724. 

Buckmaster  replied. 

LmDLEY,  M.B. — I  do  not  think  there  is  any  real 
difficulty  in  this  case,  although  these  questions  about 
documents  are  very  important.  The  application 
before  us  is  two-fold,  and  it  is  necessary  to  distinguish 
one  application  from  the  other.  It  is  an  appeal  from 
an  order  of  Kekewich,  J.,  refusing  particulars  and 
refusing  inspection.  Now,  I  will  address  myself, 
first  of  all,  to  the  particulars.  The  plaintiff  is 
claiming  certain  estates,  which  the  defendants  say 
she  is  not  entitled  to  and  they  say  they  are.  They 
say  in  their  defence,  paragraph  3,  that  certain  mort- 
gagees whose  mortgage  was  created  in  1883,  and  is  in 
no  way  disputed,  have  in  the  valid  exercise  of  their 
statutory  power  of  sale  sold  and  conveyed  these 
estates  to  the  defendants.  That  is  the  long  and  short 
of  it.  '  Now  the  plaintiff  says,  '  *  I  want  the  particulars 
of  that  transaction."  Without  going  further  I  cannot 
conceive  that  this  is  such  a  plea  as  the  defendant 
ought  to  be  allowed  to  maintain  without  particulars. 
I  quite  agree  that  you  might  have  taken  out  a 
summons  to  strike  it  out,  but  you  need  not  do  that. 
The  plaintiff  does  not  want  to  strike  it  out.  The 
plaintiff  wants  particulars  of  the  transaction  which  is 
here  referred  to.  Notwithstanding  the  ingenious  argu- 
ments we  have  heard  about  production  I  cannot  see 
that  they  have  any  relevancy  at  all  upon  the  question 
of  the  particulars  the  defendant  ought  to  give  of  that 
transaction  if  his  pleading  is  in  such  a  general  way 
as  to  be  technically  irregular  and  insufficient.     It 


appears  to  me  on  that  short  ground  that  the  plaintiff 
is  entitled  to  the  particulars  of  th«t  transaction. 
Now,  it  does  not  fmlow  because  that  transaction  is 
embodied  in  a  deed  that  the  plaintiff  is  not  entitled  to 
the  particulars  of  the  transaction.  It  is  not  asking  for  a 
copy  of  the  deed  or  the  contents  of  the  deed.  It  is  a 
false  point  altogether  to  say  that  because  I  am  not 
bound  to  produce  a  deed  I  am  not  bound  to  answer 
any  questions  relating  to  the  transaction  which  is 
embodied  in  the  deed*  It  is  a  totally  different  tbiog. 
As  regards  the  inspection  there  is  greater  difficulty, 
and  as  the  authorities  now  stand  I  am  not  prepared 
to  say  that  a  defendant  cannot  claim  privilege  for  a 
lot  of  deeds  which  are  simply  described  as  a  '*  bundle 
of  documents."  I  think  that  we  have  gradually  slid 
into  a  lax  practice  about  that,  because  by  allowing 
affidavits  iu  that  form  and  holding  them  suffijient « 
person  may  render  it  utterly  impossible  for  anybody 
to  test  Mvhether  the  documents  put  into  the  bundle  do 
or  do  not  relate  to  his  case  exclusively.  I  think 
there  is  great  danger  of  .per8ons  being  able  to  obuin 
protection  for  documents  to  which  they  are  not  really 
entitled  by  having  regard  to  that  form  whioh  is  oom- 
paratlvf  ly  modern.  The  right  to  put  documents  into 
a  bundle  was  a  concession  to  prevent  what  was  very 
often  a  grievous  opprassion  in  oompelliog  defendants 
to  set  out  a  long  list  of  documents  which  nobody 
cared  anything  at  all  about.  But,  on  the  other  hand, 
I  think  we  have  been  a  little  lax  in  opening  the  door 
to  enable  defendants  to  obtain  protection  for  docu* 
ments  which,  if  they  described  them  properly,  they 
would  not  be  able  to  obtain  protection  for.  I  merely 
say  that  because  I  think  we  have  been  a  little  lax, 
but  as  the  decisions  stand  I  am  not  prepared  to  say  that 
that  affidavit  now  it  has  been  patched  up  by  the  state- 
ment embodied  in  the  order  is  not  technically  suffi- 
cient. It  was  originally  obviously  insufficient  for  this 
reason — namely,  the  pleadings  show  that  they  must 
have  deeds  relating  to  the  matter  which  they  had  not 
disclosed  at  all.  That  made  the  affidavit  obviously 
wrong,  but  that  has  been  patched  up  to  this  extent, 
that  it  is  now  to  be  treated  by  us  as  it  has  beea  treated 
by  the  court  below,  as  if  it  is  a  bundle  of  doooments 
relating  to  the  transactions.  Having  regard  to  those 
authorities  beginning  with  Taylor  v.  BaUen^  followed 
by  Morris  v.  Edioards  and  by  Budden  v.  WiUdnMcnt 
I  am  not  prepared  to  say  that  those  documents 
are  not  protected.  I  rather  think  they  are.  Ibece- 
fore  our  order  must  be  in  favour  of  this  appeal  as 
regards  particulars,  but  not  as  regards  inspeotion. 

BiQBY,  L.  J.~I  agree  in  granting  the  partionlan 
and  refusing  inspection. 

Vaughan  Williams,  L.J. — I  agree.  There  are  two 
observations  I  wish  to  make.  One  is  that  we  are 
now  making  the  order  for  these  particulars  because 
the  ^legations  in  paragraph  3  are  too  generaL  If 
the  facts  relied  upon  in  paragraph  3  had  been  pro- 
perly pleaded  they  would  have  been  pleaded  with 
more  particularity.  There  has  been  a  good  deal  of 
discussion  about  particulars.  Particulars  at  differant 
times  in  the  history  of  proceedings  at  law  and  in 
equity  have  differed  somewhat.  Sometimes  puticalars 
have  been  mere  matters  that  were  allowed  in  order 
that  there  might  not  be  a  surprise  at  the  triaL 
Sometimes  they  have  been  limitations  of  the  claim, 
whether  it  was  the  claim  of  the  plamtiffii  or 
the  claim  of  the  defendants  so  as  to  limit  the  field  of 
the  evidence  at  the  trial,  but  particulars  under  the 
Judicature  Act  are  allowed  for  quite  a  different  pnrpoee 
— they  are  really  supplementary  to  the  pleading,  ihey 
are  amendments  of  tiie  pleading,  and  these  partioolars 
we  are  ordering  to-day  are  amendments  of  the 
pleading.  I  do  not  wish  to  say  anything  as  to 
matters  that  we  have  not  |^ot  to  decide  to-da^,  aa  to 
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what  may  be  the  effect  of  rule  15  of  order  31,  but, 
speaking  for  myself,  it  seems  to  me  that  the  defen- 
dants here  will  be  rash  if  they  consider  that  those 
particulars  are  not  a  pleading  within  the  meaning  of 
role  15  of  order  31,  because  it  is  as  an  amendment  to  the 
pleading  that  we  are  reidly  ordering  these  particulars. 
It  would  not,  it  seems  to  me,  be  at  all  right  that  the 
defendant,  if  he  ought  to  have  set  out  these  matters 
in  his  defence,  shoiQd  get  any  advantage  or  avoid  any 
liability  by  his  own  failure  to  have  done  that  which 
he  ought  to  have  done.  One  word  more  about  rule 
19a  of  order  31.  I  wish  to  say  of  that,  that  I  am 
expressing  no  opinion  as  to  how  far  the  learned  judge, 
if  he  had  been  asked  to  do  so,  which  he  was  not, 
oonld  have  looked  at  the  papers  in  this  bundle  when 
aa  application  was  made  for  production  and  inspection. 

Solicitors,  G.  M,  Saunders;  Burch,  Whitehead,  & 
Davidsons. 


From  Q.  B.  Div.  j 

(A.  li.  Smith,  CoUinP,  and  [  Dec.  8. 

Vanghan  Williams,  L. JJ.) ) 

Equitable  Life  Assubancb  Society  of  the  United 
States  {Appellants)  v.  Bishop  {Respondent),  (a.) 

Inland  revenue — Income  tax — Life  insurance  company— 
**  Anntuil  profits  and  gains  ** — Participating  policy- 
holders — Return  of  surplus  by  way  of  bonus — Income 
Tax  Act,  1853  (16  <fc  17  Vict,  c,  34;,  Schedule  D, 

By  the  articles  of  the  charter  of  a  life  insurance  com- 
pany which  had  a  capital  divided  into  shares^  it  was 
provided  that  the  company  could  issue  participating 
policies^  thai  the  insurance  business  should  be  conducted 
on  the  mutual  plan,  and  that,  after  the  owners  of  the 
capital  stock  had  received  dividends  to  the  amount  of 
7  p^  cent,  the  other  earnings  of  the  company  should  be 
allowed  to  accumulate^  and  that  every  five  years  a  balance 
should  be  struck  and  the  surplus  {after  deducting  a 
SHjfficient  sum  io  cover  risks  and  obligations)  be  divided 
among  the  policyholders. 

Held,  that  such  surplus  was  an  annual  profit  or  gain 
of  the  company  liable  to  be  assessed  to  income  tax  under 
Schedule  D  of  the  Income  Tax  Act  of  1853. 

Ij%8t  V.  London  Assurance  Corporation,  34  IF.  R* 
233,  10  App.  Cas.  438,  and  New  York  Life  Insurance 
Co.  V.  Styles,  14  App.  Cas.  381,  38  W.  R,  Dig.  89, 
considered. 

Decision  of  the  Divisional  Court  (Darliog  and 
ChaimeU,  JJ.),  47  W.  R.  556,  [1899]  2  Q.  B.  439, 
affirmedm 

This  was  an  appeal  by  the  plaintiffs  from  a  decision 
of  the  Divisional  Court,  47  W.  B.  556,  [1899]  2  Q.  B. 
439.  The  facts  and  arguments  sufficiently  appear 
fxouk  the  judgments. 

8irR.  T.  Reid,  Q.C.,  and  Foote,  Q.C.  {C.  E,  Neish 
-vrith  them),  for  the  appellants. 

Cripps,  Q.C,  and  Danckwerts,  for  the  respondent, 
iv^ere  not  called  on. 

A.  L.  SuiTH,  L.J. — This  is  an  appeal  against  a 
Judgment  of  my  brother  Darling  and  my  brother 
OhaimeU.  Speaking  for  myself  I  cannot  doubt  that 
tli^ey  were  right  in  the  opinion  which  they  formed. 
Tt  is  a  question  whether  three  sums  of  £80,000  made 

S^  the  Equitable  Life  Assurance  Society  of  the 
Inited  States  in  this  country  are  liable  to  be  charged 
irith  income  tax  under  Schedule  D.  The  court  below 
lield  that  those  sums  are  liable,  and  the  Equitable 
Xiife  AMuranoe  Society  appeal. 

(<s«)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


Kow,  this  is  by  no  means  virgin  soil.  Similar, 
though  not  identical,  cases  to  this  have  already  been 
twice  before  the  House  of  Lords.  Li  Last  v.  London 
Assurance  Corporation,  34  W.  B.  233, 10  App.  Cas.  438, 
it  was  decided  in  favour  of  the  Crown,  and  iu  New  York 
Life  Assurance  Co.  v.  Styles,  14  App.  Cas.  381,  38  W.  B. 
Dig.  89,  it  was  decided  in  favour  of  the  subject ;  in  the 
one  that  income  tax  was  payable,  in  the  other  that  it 
was  not  payable ;  and  a  very  excellent  argument  has 
been  addressed  to  us  as  to  the  distinction  between  these 
tnro  cases.  The  Equitable  Life  Assurance  Society 
contend  that  this  case  falls  within  Styles*  case,  in 
which  the  House  of  Lords  held  that  income  tax  was 
not  payable.  On  the  other  hand,  the  surveyor  of 
taxes  contends  that  this  case  falls  within  the  decision 
in  Lasfs  case,  and  the  court  below  have  held  that  he 
is  right. 

Now,  first  of  all,  what  has  Lasfs  case  decided? 
There  had  been  prior  to  the  judgment  of  the  House 
of  Lords  a  coDsiderable  divergence  of  opinion; 
starting  between  my  brother  Day  and  myself,  it  went 
on  in  the  Court  of  Appeal  between  Lord  Esher,  M.B., 
and  Cotton,  L.J.,  on  the  one  side,  and  Bigby,  L.J., 
on  the  other,  and  culminated  in  the  House  of  Lords 
with  Lord  Biaokbum  and  Lord  Fitzgerald  on  the  one 
side,  and  Lord  Bramwell  on  the  other. 

Now,  what  did  Last's  case  decide  P  I  will  just  read 
the  head-note  because  it  describes  tersely  the  facts  and 
the  deci«ion  in  that  case.  It  runs  thus  :  '*  A  Ufe 
iosurance  company  issued  '  participating  policies '  at 
an  increased  premium,  according  to  the  terms  of 
which  at  the  end  of  each  quinquennial  period  *the 
gross  profits  '  of  such  policies  were  thus  dealt  with : 
two-thirds  were  returned  by  way  of  bonus  or  abate- 
ment of  premiums  to  the  holders  of  such  policies 
then  in  force ;  the  remaining  third  went  to  the  com- 
pany who  bore  the  whole  expenses  of  the  business, 
the  portitin  remaioing  aftpr  paym«^nt  0(  expenses 
constituting  the  only  profit  available  for  division 
amoDg  the  shareholders.  Held,  .  .  7  that  the  two- 
thirds  returned  to  the  policyholders  were  'annual 
profits  or  gains '  and  assessable  to  income  tax." 

That  was  a  company  managed  by  directors ;  it  had 
shareholders  and  there  were  shares,  and  it  had,  as  in 
the  present  case,  participating  policyholders  who 
were  not  members  of  the  company  but,  by  taking  out 
policies  with  that  company,  participating  in  bonuses, 
and  paying,  of  course,  an  increased  premium,  they 
were  entitled  to  the  return  of  a  bonus  or  an  abate- 
ment of  the  premium  they  paid  if  and  when  the 
profits  made  by  the  company  were  sufficient  to  allow 
the  return  of  bonuses  or  an  abatement  of  premiums 
to  the  persons  who  took  out  participating  policies. 
It  was  argued  in  that  case  all  the  way  through,  from 
the  time  it  was  before  my  brother  and  myself  up  to 
the  House  of  Lords,  whether  these  returns  or  bonuses 
which  were  made  to  these  participating  policyholders 
were  profits,  or  whether  the^  were  part  of  the 
expenses  of  carrying  on  the  business  of  the  company ; 
and  the  House  of  I^rds  ultimately  held,  after  a  oon- 
fiicting  decision,  that  they  were  not  part  of  the 
expenses  of  carrying  on  the  company,  but  that  they 
were  profits  made  by  the  company,  because  it  was  out 
of  these  profits  that  the  bonuses  which  were  made  by 
the  company  were  returned,  and  therefore  they  being 
'*  gains  and  profits  "  made  by  the  company  in  the 
way  of  their  business — ^it  matters  not  in  what  form 
they  dealt  with  the  profits  after  they  had  been 
earned — income  tax  attached  to  them  before  the 
return  was  made  to  the  policyholders.  Now,  that 
undoubtedly  is  the  decision  in  LoAt^s  case. 

I  will  cite  the  way  in  which  Lord  Bramwell,  who  was 
the  dissentient  judge  in  the  House  of  Lords  in  Styles* 
case — ^whioh  I  am  coming  to  in  a  moment — describes 
the  decision  in  Lasfs  case,  in  short.    He  says  (at  p. 
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turned  into  7  per  oent.  He  says  that  is  so 
slight  as  to  justify  him  saying  that  the  principle 
of  this  decision  does  not  apply  to  a  company  with  a 
very  small  capital.  But  that  can  make  no 
difference  in  point  of  principle ;  and  also  I  think 
when  it  is  examined  it  is  not  a  fact  in  substance, 
because  although  that  is  the  capital  of  the  company, 
and  the  7  per  cent,  is  what  the  shareholders  divide, 
still  if  we  accept  the  principle  of  LosVb  case,  what 
this  company  are  domg  is,  they  are  carrying  on  an 
enormous  business  and  making  an  enormous  profit. 
It  is  true  that  after  they  have  made  a  profit  they  dis- 
tribute that  profit  to  persons  other  than  themselves, 
but  the  management  of  it,  the  whole  conduct  of  the 
business  earning  the  annual  profits,  is  just  as  much 
done  by  the  company  here  as  it  was  done  in  the  case  of 
the  company  in  LosVb  case.  If  those  are  profits  before 
they  are  distributed,  they  are  just  as  much  profits  in  the 
hands  of  the  company  here  as  they  were  in  the  hands 
of  the  company  in  LasVs  case ;  and  I  consider  that 
Lasfs  case  does  decide  it.  The  principle  of  it  is  that 
where  you  have  this  division  between  a  company  and 
policyholders  who  are  not  members  of  the  company, 
then  those  sums  are  not  part  of  the  expenses  of  earoiag 
the  profits  but  are  themselves  the  profits  earned.  For 
these  reasons  I  am  clearly  of  opinion  that  the  judg- 
ment of  the  court  below  is  right. 

Vaughan  Williams,  L.J.— I  am  of  the  same 
opinion.  We  have  not  got  in  this  case  to  decide  a 
question  of  abstract  justice  as  to  the  incidence  of  taxa- 
tion. We  have  to  deal  with  a  statute,  and  we  have  to 
ascertain  what  is  the  line  drawn  by  Uiat  statute,  and 
we  have  to  decide  on  which  side  of  that  line  this  par- 
ticular case  comes ;  and  if  the  case  comes  plainly  upon 
one  side  of  the  line,  it  is  no  good  for  those  who  wish 
that  the  case  were  on  the  other  side  of  the  line  to  say, 
the  case  is  not  much  over  the  line ;  it  is  only  a  little 
past  the  line. 

Now,  before  saying  anything  else  as  to  this  case,  I 
would  like  to  point  out  that  it  does  not  matter  when 
you  are  dealing  with  the  question  whether  or  not  a 
particular  receipt  is  a  profit  for  the  purpose  of  taxa- 
tion, whether  or  not,  for  the  purposes  of  distribution 
or  carryiog  on  the  business,  the  machinery  of  a  com- 
pany is  used.  The  decision  in  Styles*  case  is  a  decision 
which  is  really  based  upon  the  relations  of  the  members 
of  the  insurance  association  in  that  case  to  each  other : 
and  the  fact  that  their  relationship  was  worked  out  by 
means  of  any  incorporated  company  was  not  allowed 
to  differentiate  the  case,  or  affect  the  case,  in  any 
degree  whatsoever.  And  so  I  agree  in  the  present 
case.  The  mere  fact  that  the  relation  of  the  parties 
iut crested  in  this  business  was  worked  out  in  this  case 
by  the  machinery  of  an  incorporated  company,  does 
not  make  any  difference  whatsoever.  But  you 
have  to  look  and  see  who  are  interested  in  the  matter, 
and  if  you  find  as  a  fact  that  there  are  those  interested 
in  the  matter  who  take  a  profit  outside  and  beyond 
the  portion  of  the  surplus  which  is  paid  to  the  vendors 
in  reduction  really  of  the  cost  of  insurance,  in  such  a 
case  the  company  is  not  merely  machinery  for  working 
out  the  mutual  relation  of  the  members  of  the  mutual 
insurance  co. ;  it  is  something  else.  It  is  a  company 
the  machinery  of  which  is  used  for  the  purpose  of 
making  a  surplus  beyond  the  expenditure  and  apply- 
ing that  surplus  not  merely  in  reduction  of  the  costs 
of  insurance  to  which  the  members  contribute,  but 
also  in  pajing  the  profit  as  such  to  someone  else. 
Of  course  when  you  look  at  LasVs  case  there  is,  as  a 
fact',  a  very  significant  difference  between  LasVs  case  and 
Styles*  case,  and  between  Zaf^'d  case  and  the  present  case 
— that  is  to  say,  in  Lasfs  case  the  machinery  of  the 
company  was  not  used  only  for  the  purpose  of  dis- 
tributing  the    surplus    of  the  reutripts  beyond   the 


expenditure  in  the  reduction  of  the  cost  of  inBoiaace* 
but  one-third  of  such  surplus  was  handed  over  as 
profits  to  the  company  and  dealt  with  for  good  and 
all  as  profits.  In  Styles*  case  there  was  no  such 
dealing  with  any  part  of  the  surplus  whatsoever.  The 
whole  of  the  surphis  was  appropriated  to  the  reduc- 
tion really  of  the  cost  of  insurance ;  but  in  the  present 
case  it  is  not  true  to  say  that  the  whole  of  the  surplus 
is  used  in  reduction  of  the  cost  of  insnrance,  because 
there  is  some  of  it  paid  to  the  shareholders  of  the 
company,  who  are  entirely  different  people  to  the 
members  of  the  mutual  insurance  body.  They,  it  is 
true,  are  only  shareholders  in  a  company  which  in  a 
sense  came  into  existence  for  the  purpose  of  working 
out  the  relations  of  the  members  of  the  mutual 
insurance  to  one  another,  but  they  are  at  the  same 
time  something  different  and  they  receive  moneys  as 
profits  in  which  the  members  of  the  insurance  have 
no  interest  whatever— that  is  to  say,  they  reoeive  the 
difference  between  the  4  per  cent,  and  the  7  per  oent. 
clearly  as  profits  going  into  their  pockets.  That 
difference  between  4  per  cent,  and  7  per  oent.  en 
the  £20,000  deposit  provided  by  the  shareholders 
does  not  differ  in  kind  one  jot  from  the  one-third 
profit  that  went  to  the  company  in  LasVs  case,  and  I 
agree  therefore,  to  the  fall,  that  this  case  is  really 
governed  by  Lasfs  case, 

I  want  to  say  one  word  about  the  surplus  here.  It 
seems  to  me  that  Lord  Halsbury  when  he  delivered  his 
judgment  in  Styles^  case  was  of  opinion  that  if  you  had 
one  insurance  company  which  consisted  airoply  of 
members  of  a  mutuiu  association  and  you  had  no  such 
outside  horly  receiving  profit  as  you  had  in  LasVs  case, 
yet  if  that  insurance  comx>any  made  a  surplus  by  the 
inve8tm<>nt  of  their  money  in  a  trade  or  business,  that 
would  clearly  be  carrying  on  a  business  and  making  a 
profit  thereby ;  and  I  do  not  imderstand  him  to  say  that 
in  that  case  he  would  have  excluded  any  part  of  the 
surplus  from  taxation  whether  it  was  returned  to  the 
members  or  whether  it  was  not ;  but  as  I  understand 
the  decision  of  the  majority,  they  do  draw  a  dittinctiou 
and  they  seem  to  say  that  in  respect  of  so  much  of  the 
surplus  as  arises  from  the  mutual  insurance  business,  by 
which  I  suppose  is  meant  so  much  as  arises  from  the 
rates  of  premium  charged,  over  and  above  the  actuarial 
rates  in  principle  or  by  a  fortunately  healthy  state  of 
things,  the  profit  being  above  what  was  necessary  for 
the  purpose  by  what  I  may  call  an  accident,  that  ia 
such  a  case  you  are  to  charge  the  income  tax  on  so 
much  of  the  surplus  as  is  made  by  what  I  will  call 
outside  business,  and  not  to  charge  it  in  respect  of  so 
much  of  the  surplus  as  comes  from  the  excess  which 
has  been  collected  for  the  purpose  of  the  premiums. 

Now  in  the  present  case  I  do  not  understand  that 
the  appellants  in  any  way  suggest  that  they  are 
exempt  from  taxation  in  any  respect  excepting  in 
respect  of  so  much  of  the  surplus  as  comes  &om  the 
bubiness  done  by  this  company  in  respect  of  partici- 
pating policies.  They  do  not  deny  that  if  the 
premiums  had  been  invested,  or  still  less  if  they  had 
been  invested  in  carrying  on  a  subsidiary  business, 
that  so  much  of  the  siurplus  is  taxable ;  but  even  in 
resppct  of  so  much  of  the  surplus  as  is  properly 
attributable  to  the  business  of  issuing  these  policies  to 
the  participating  members,  it  seems  to  me  for  the 
reasons  which  my  brethren  have  given  and  which  I 
also  have  tried  to  express,  that  it  is  plain  that  the 
income-tax  must  be  paid,  because  the  company  do  not 
in  respect  of  that  part  of  the  surplus  pay  it  all  back  to 
the  members  of  the  mutual  association,  but  really  pay 
a  part  of  it  as  a  profit  to  a  body  outside  the  mutual 
insurance  association,  or  outside  the  aggregate  of 
the  participating  policyholders  in  the  shape  of  the 
7  per  cent,  which  is  paid  to  the  shareholders  of  this 
company. 
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H.  0.      Iw  BB  Pabby  and  Hofkin'8  Abbitbation.— Bbitish  Motob  Stwdioatb  v.  Taylob.       H.  0. 


Appeal  dUmisaed, 

Solidton   for   the   appellants,  Neiah,    EoweU,  & 
Mac/arlane, 

Solicitor  for  the  respondezits,    Solicitor  of  Inland 
Mfvenue. 


Kigfl  iSouti  of  Su0ttc(. 


Chan.  Diy.  1 
North,  J.   j 


Nov.  23. 


In  re  Pabby  AND  HoPKix's  Abbitbation.  (a.) 

Will— Tenant  for  life  and  remainderman-- Leaseholds — 
FermiBsive  waste — Liability  of  tenant  for  life. 

Where  a  claim  was  made  by  a  legal  remainderman 
against  the  estate  of  a  deceased  ligal  tenant  for  life  on 
account  of  dilapidations  on  a  freehold  and  leasehold 
estaie. 

Held,  that  in  spite  of  covenants  to  repair ^  the  estate  of 
the  tenant  for  life  was  not  liable. 

'  Morf^an  Thomas,  who  died  on  the  23rd  of  December , 
ISSo^  by  his  will  dated  in  1885,  gave  a  freehold 
dwelling-house  and  also  certain  leasehold  dwelling- 
hoases  to  hie  wife  Mary  for  her  life,  and  after  her 
death  to  his  niece  Sarah  Thomas  absolutely. 

There  was  a  covenant  in  both  leases  that  the  lessee 
wonld,  during  the  term,  repair  and  keep  in  repair  the 
dwelling-houses  and  premises,  and  deliver  them  up 
in  good  repair  at  the  end  of  the  term. 

Mary  Thomas  died  in  December,  1897,  and  by  her 
will  appointed  Edward  Hopkin  and  Bichard  Thomas 
her  executors. 

The  testator's  niece  Sarah  Thomas  (now  Sarah 
Parry)  claimed  £368  128.  6d.  by  way  of  dilapidations 
against  the  estate  of  Mary  Thomas,  on  the  ground 
that  both  the  freehold  and  leasehold  hereditaments 
had  been  allowed  to  go  put  of  repair  during  the  life 
of  Mary  Thorn  %s. 

The  matter  by  agreement  between  the  parties  was 
referred  to  an  arbitrator,  who  stated  a  special  case  for 
the  opinion  of  the  court  as  to  the  question  of  law. 

It  was  submitted  by  the  executors  that  there  was 
no  cause  of  action  by  a  remainderman  against  the 
representatives  of  the  tenant  for  life  for  permissive 
waste. 

Z.  Jf.  Richards,  for  the  executors  of  Mary  Thomas, 
referred  to  the  case  of  In  re  Cartwright,  Avis  v. 
Ifewman,  37  W.  E.  612,  41  Ch.  D.  532. 

Rowland  Rowlands,  for  Sarah  Parry,  relied  on  In  re 
BeUy,  [1899]  1  Ch.  821,  47  W.  B.  Dig.  211. 

Kobth,  J. — I  do  not  think  this  action  will  lie 
against  the  tenant  for  life.  The  leaseholds  are  given 
to  a  tenant  for  life  and  remainderman,  and  the 
tenant  for  life  is  bound  to  perform  the  covenants.  I 
think  the  case  of  In  re  Betty  is  to  be  distinguished,  as 
in  that  case  an  equitable  tenant  for  life  was  held 
liable  for  the  consequences  of  not  performing  the 
covenants  to  repair.  Here  a  legal  teoant  in  remainder 
claims  as  ag^ainst  a  legal  tenant  for  life  for  losses 
occasioned  by  failure  to  repair.  In  re  Gartwright  is 
\o  the  pointy  though  it  was  a  freehold  estate  which 
waa  concerned  in  that  case,  and  not  leasehold ;  but 
I  do  not  see  what  difESsrence  that  makes  in  principle. 
I  know  of  no  action  to  enforce  such  a  claim  as  this. 

Solicitors,    T.    Protheroe  Price,   for   T.    T.   Lewis, 
Bridgend;    Wrentmore  tfk  Son,  for  StocJctvood,  Bridgend. 

(«.)  Reported  by  J.  H.  Dayibs,  Esq.,  Barrister- 
at-Law. 


Jan.  16;  Feb.  15. 


Chan.  Div.  ) 
Stirling,  J.  ) 

British  Motob  SYin)iGATE  v.  Taylob.  (a.) 

Patent  —  Infringement  —  Patented  articles  bought  in 
England  and  sent  abroad  for  sale — **  Making  use  of^* 
t/ie  invention — Patents,  Designs,  and  Trade-Marks 
Act,  1883  (46  <fe  47  Vict.  c.  67),  Schedule  /.,  Form  D 
— Damages — Assessment, 

A  persdn  luho  transports  patented  articles  from  place 
to  place  in  the  United  Kingdom,  but  so  that  the  articles 
are  not  serving  the  purpose  Jor  which  they  are  patented, 
does  not  ^*  exercise**  or  ** put  in  practice**  the  patented 
invention  ;  but  the  export  abroad  of  such  articles  with  a 
view  to  a  sale  is  at  least  indirectly  a  "  making  use  **  of 
an  invention,  afid  is  an  infringement  within  the  meaning 
of  Schedule  L,  Form  D,  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883. 

2'Ae  measure  of  damages  is  what  the  defendants  would 
have  had  to  pay  for  permission  to  do  that  which  they 
wrongfully  did. 

This  was  a  summons  to  vary  the  certificate  of  the 
master  upon  an  inquiry  as  to  damages. 

The  plaintiffs  were  the  owners  of  a  patent  for 
apparatus  for  starting  gas  motors,  and  on  the  15th  of 
November,  1897,  brought  this  action  for  infringement. 

On  the  4th  of  April,  1898,  a  judgment  was  taken 
by  consent  for  an  injunction  and  delivery  up  of  the 
infringing  articles,  and  for  an  inquiry  as  to  what 
damages  had  been  sustained  by  the  plaintiffs  by 
reason  of  the  defendants'  infringement  of  the  letters 
pat«-nt. 

The  master  assessed  the  damages  on  the  basis  that 
the  defendants  infrinffed  in  respect  of  twenty-seven 
articles,  and  that  the  plaintiffs  were  entitled  to 
damages  to  the  amount  of  £10  in  respect  of  each.  The 
defendants  contended  that  they  infringed  as  regards 
eight  articles  only,  and  that  the  amount  of  damages 
ought  to  be  £3  instead  of  £10. 

As  to  the  first  question,  the  evidence  showed  that 
the  defendants  bought  in  England  twenty-seven  in- 
fringing articles ;  that  they  sold  seven  of  them  and 
used  another  in  England,  and  that  as  regards  the 
remaining  nineteen,  they  sent  them  abroad  to  their 
French  house  in  Paris,  where  they  sold  them  to 
various  foreign  firms. 

Hume  Williams,  Q,C*,  and  LainS,  for  the  applicants 
the  defendants. 

Moulton,  Q,C,,  and  A,  J,  Walter,  for  the  plaintiffs. 

Stirling,  J.,  after  stating  the  facts,  said :  The 
question  is  whether  there  has  been  an  infriugement 
in  respect  of  these  nineteen  articles.  This  depends 
on  the  construction  of  the  patent.  The  form  of  the 
patent  is  that  found  in  the  first  schedule  to  the 
Patents,  &c.,  Act  of  1883,  Form  D.  It  confers  on  the 
patentee  the  sole  privilege  to  make,  use,  exercise,  and 
vend  the  invention  within  the  United  Kingdom,  and 
to  have  and  enjoy  the  whole  profit  and  advantage 
from  to  time  accruing  by  reason  of  the  invention,  and 
commands  all  her  Majesty's  subjects  that  they 
do  not  at  any  time  during  the  continustnce  of  the 
patent  eiUier  directly  or  inSrectly  make  use  of  or  put 
in  practice  the  invention  or  any  part  of  the  same. 

The  defendants  in  this  case  did  not  make  the 
invention  if  (as  seems  not  probable)  that  applies  only 
to  the  manufacture  of  the  patented  article.  Passing 
by  for  the  moment  the  words  use  and  exercise,  did 
they  vend  it  in  the  United  Kingdom  P 

It  appears  to  me  to  be  established  by  the  case  of 


(a.)  Beported  by  Paul  Stbioxlaxtd,  Esq.,  Bairister- 
at-Lttw* 
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High  Coubt. 


BainsH  MoTOB  Syndicate  v.  Taylob.— Baldwyn  v.  Smith. 


High  Goubt. 


BadUche  Anilin  und  Soda  Fdbrik  v,  Johnson,  45  W.  B. 
481,  [1897]  2  Ch.  322,  46  W.B.  255,  [1898]  A.  C.  200, 
that  in  order  that  a  sale  may  be  an  infringement, 
some  material  part  of  the  transaotion  of  the  s^e  must 
be  done  in  England.  I  think  this  is  brought  out  very 
clearly  by  the  obseryations  of  Lord  Hersohellin  advis- 
sing  the  House  of  Lords.  Now,  in  the  present  case 
there  is  no  CTidenoe  that  any  part  of  the  transaction  of 
sale  took  place  within  the  United  Kingdom ;  idl  that 
appears  to  ha^e  been  done  within  its  limits  was  to 
send  the  infringing  articles  beyond  those  limits  with 
a  view  to  a  sale  there. 

There  remains  then  to  be  considered  the  words 
**  use,  exercise  "  in  the  granting  part  of  the  patent, 
and  the  expressions  '*  make  use  of  or  put  in  practice  " 
in  the  prohibitory  part.  On  this  Lord  Herschell 
makes  some  observations  which  are  to  be  borne  in 
mind  :  **  Supposing  that  a  case  of  vending  couM  not 
be  established,  that  no  part  of  the  sale  was  constituted 
in  this  country,  and  that  the  only  charge  possible 
were  a  charge  of  using,  I  do  not  intend  to  express  any 
opinion  but  I  desire  distinctly  to  reserve  my  opinion 
whether  the  mere  transport  from  place  to  place  in  this 
country  of  a  patented  article  would  necesttarily  be  a 
using  in  this  country."  He  goes  on  to  point  out  that 
there  may  be  cases — viz.,  those  where  the  article  is, 
when  applied  in  a  particular  way  of  itself  serving  the 
purpose  for  which  it  is  patented,  these  may  be  an 
mfrmgement.  He  then  adds  that  ''in  a  case  where 
the  person  transporting  it  or  warehousing  it  gets  no 
advantage  out  of  the  patent — that  is  to  say,  where  it 
can  be  no  more  easily,  and  no  more  safely,  and  no 
mure  advantageously  carried,  warehoused,  or  stored, 
than  if  the  article  were  not  a  patented  one,  but  were  an 
article  entirely  outside  the  patent— it  by  no  means 
follows  that  the  transporting  from  place  to  place  or 
otherwise  dealing  with  the  patented  article  in  that 
kind  of  way  would  constitute  a  using,"  and  he  said, 
'*  I  do  not  desire  to  decide  that  point  now,  but  I  wish 
to  draw  attention  to  that  distinction." 

The  patented  articles  in  the  present  case,  when 
being  transported  from  place  to  ^ace  in  this  country 
were  not  serving  the  purpose  lor  which  they  were 

Satented,  and  in  my  opinion  the  defendants  did  not 
uring  that  transport  ''exercise"  or  "put  in  prac- 
tice "  the  patented  invention.  What  the  defendants 
did  was  to  carry  these  articles  out  of  tiie  kingdom 
with  a  view  to  selling  them— that  is,  with  the  object  of 
turning  tbem  to  profitable  account.  By  so  doing  the 
defendants  attained  two  objects :  (1}  They  prevented 
an  order  being  made  for  the  delivering  up  or  destruc- 
tion of  the  infringing  articles ;  and  (2)  they  actually 
obtained  the  benefit  of  the  proceeds  of  sale.  Is  that 
or  is  it  not  "to  use"  the  invention,  or  "directly  or 
indirectly  to  make  use  of  it "  P  The  question  is  a  diffi* 
cult  one,  and  there  is  very  little  authority  on  it.  In 
Von  Heydtn  v.  Neustadt,  28  W.  B.  496,  14  Ch.  D.  230. 
the  patent  was  for  a  new  process  of  making  a  well- 
known  chemical  product,  and  James,  L.  J.,  in  deliver- 
ing the  judgment  of  the  court,  says :  "A  person  who 
makes,  or  procures  to  be  made  abroad,  for  sale  in  this 
coimtry,  and  sells  the  product  here,  is  sm-ely  indirectly 
making,  using,  and  putting  in  practice  the  patented 
invention."  Again,  in  United  TelepJione  Co,  v. 
Sharpies,  33  W.  B.  444,  29  Ch.  D.  164,  Kay.  J.,  says : 
"  It  is  admitted  by  the  counsel  for  the  defendant  tiiat 
if  a  man  buys  abroad,  imports  into  this  country,  has  in 
his  popsesfdou  here  and  sells,  although  to  a  foreign 
customer,  an  instrument  whidti  he  knows  would,  if 
made,  sold,  or  used  in  this  country,  be  an  infringe- 
ment of  an  English  patent,  that  would  be  an  infringe- 
ment of  such  patent.  I  confess  I  have  little  hesita- 
tion in  acceding  to  this,"  and  his  lordship  held  that 
on  that  ground  there  had  been  an  infringement  in  the 
case  before  him.    [In  the  report  of  the  same  caae  in 


2  Bep.  Pat.  Cas.  28,  the  words  are  "  that  would  be  a 
user  which  would  be  an  infringement  of  the  patent."] 
The  first  meaning  assigned  to  the  word  "use"  in 
Johnson's  Dictionary  is  "to  employ  to  any  purpose"; 
it  is  therefore  a  word  of  wide  signification.  It  seems 
that  "use"  and  ''make  use  of"  are  wider  thau 
'*  exercifee "  and  "  put  in  practice,"  and  without 
saying  that  no  limit  is  to  be  placed  on  the  two  foroier 
expreHsions  in  the  patent,  I  think  that  they  are  not 
confined  there  to  use  of  a  patented  article  for  the 
purpose  for  which  it  was  patented.  In  my  opimon 
the  transport  within  the  IDnited  Kingdom  uf  artiolei 
made  according  to  the  plaintifiTs  patent  in  tiie 
circumstances  which  occurred  in  this  case,  was  in- 
directly at  least  "making  use"  of  those  artadeB 
within  the  meaning  of  the  patent,  and  oonsequently  is 
an  infringement. 

The  remaining  question  is  as  to  the  amount  of  the 
damages.  The  principle  on  which  these  are  to  be 
assessed  were  discussed  in  the  recent  case  of  Fneumaik 
Tyre  Co,  v.  Puncture  Proof  Pneumatic  Tyre  Co.,  16 
Bep.  Pat.  Cas.  209.  [His  lordship  referred  to  the  judg- 
ment of  Collins,  L.J.,  p.  216.] 

The  plaintiffd  seek  to  have  the  damages  assoeeod  on 
the  principle  that  the  measure  is  the  sum  whioh  the 
defendants  would  have  to  pay  for  permission  to  do 
that  which  they  wrongfully  did. 

His  lordship  reduced  the  amount  assessed  by  the 
master  at  £10  per  article  to  £5  per  artide,  on  the 
ground  that  on  the  evidence  £10  per  article  was  man 
than  the  defendants  would  have  had  to  pay  lor  per- 
mission to  do  that  which  they  wrongfully  did. 

Solicitors,  Everett  &  Hodgkinaon,  for  Parker  Wood- 
ward, Notthigham ;  Norrie,  Aliens,  A  Chapman, 
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Chan.  Div.  1 
Byrne,  J.  j 

Baldwyn  v.  Smiteu  (a.) 

Lunacy — Lunatic — Contract   to  purchase  real 

Contract  carried  out  by  committee  under  direction  of 
court —  Voidable  contract  —  Conversion  of  lunatic  $ 
estate, 

A  direction  by  the  Master  in  Lunacy  to  the  oommUke 
of  a  lunatic  to  carry  out  a  contract  by  such  lunatic  for 
the  purchase  of  real  estate,  and  to  provide  the  purtJ^st- 
money  out  of  such  lunaiicU  personal  estate,  amounts  to 
an  election  on  the  part  of  the  lunacy  authorities  to  oof^im 
tJie  voidable  contract  of  such  lunatic,  and  the  result  mU 
be  to  effect  a  conversion  of  the  estate  so  contracted  to  he 
purchased  as  between  the  lunatic^s  heir-at-law  cmd  neat' 
of 'kin,  and  such  estate  will  accordingly  descend  to  tie 
heir. 

Point  of  law. 

This  was  an  action  set  down  for  aignme&t  as  a 
point  of  law.  The  plaintiflBs,  who  were  the  pertonsl 
representatives  of  Wuliam  Baldwyn,  deceased,  clsined 
as  against  the  defendants,  his  co-heuresses,  a  dedaia- 
tion  that  certain  hereditaments  known  as  the  Badsej 


estate  formed  part  of  the  deceased's  peraoiiAl 
or  alternately  that  the  said  estate  devolved  on  te 
defendants  as  real  estate  subjeot  to  a  lien  or  ohuge  d 
£3,703  14s.  for  unpaid  purchase-money,  and  suSjeet 
to  the  obligation  of  the  defendants  to  exofnerato  te 
personal  estate  of  William  Baldwyn  to  tilie  amount 
aforesaid,  with  interest  thereon  from  the  date  of  the 
contract  to  purohase  the  said  estate. 

The  point  of  law  raised  was,  whether,  aaaamiaK 
William  Baldwyn,  deceased,  to  have  been  a  person  at 

(a.)  Beported  by  J.  Akthur  P&igb,  Esq.,  Barriilac^ 
at-Law. 
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nnfonnd  mind  at  the  date  of  the  said  oontraot, 
a  oonyezsion  of  his  personal  estate  into  real 
estate  was  effected  by  two  orders,  dated  respec- 
tively the  12th  of  August,  1892,  and  the  7th  of 
August,  1895  (made  in  the  matter  of  William  Baldwyn, 
a  person  of  unsound  mind),  so  as  to  bind  his  next-of- 
kin. 
The  facts  of  the  case  were  as  follow  : 
On  the  30th  of  June,  1890,  Baldwyn  attended  a  sale 
by  auction,  at  which  certain  freehold  hereditaments  at 
Badsey,  near  Evesham,  in  the  county  of  Worcester, 
were  put  up  for  sale.  Baldwyn  bid  for  the  property 
and  was  declared  the  purchaser.  It  was  assumed,  for 
the  purpose  of  the  argument,  that  he  was  at  this  time 
of  unsound  mind.  Before  the  purchase  had  been  com- 
pleted, Baldwyn  was  adjudged  a  lunatic,  and  one 
Edward  Grantham  Bighton  was  appointed  his  com- 
mittee. 

On  the  12th  of  October,  1892,  the  Master  in  Lunacy 
made  an  order  to  the  following  effect : 

That  the  contract  dated  the  dOth  day  of  June,  1890, 
entered  into  by  the  said  William  Baldwyn,  for  the 
purchase  of  certain  hereditaments  and  premises  at 
Badsey,  near  Evesham,  in  the  county  of  Worcester, 
belonging  to  William  Bmith,  of  Evesham  aforesaid, 
be  uarried  into  effect  and  that  the  purchase  of  certain 
buildings  adjoining  the  said  land  retained  by  the  said 
vtvndur  at  the  request  of  the  said  William  Baldwyn  be 
effectt'd  at  the  price  of  £100,  and  that  the  Masters  in 
Lunacy  do  settle  and  approve  of  a  proper  assurance 
thereof  to  the  said  William  Baldwyn  and  that  the  said 
Edward  Grantham  Bighton  as  sudi  committee  of  the 
eiitate  do  pay  the  sum  of  £3,309  68.,  the  balance  of  the 
purchase-money,  and  all  interest  due  thereon  and  the 
sum  of  £100  out  of  any  money  in  his  hands  available. 
That  the  said  Edward  Grantham  Bighton,  as  com- 
luittee  of  the  estate  of  the  said  William  Baldwyn,  do 
fCtve  the  necessary  notice  for  calling  in  the  sum  of 
£4,000  due  from  William  Chichester  secured  by  mort- 
ti^e  dated  the  12th  day  of  July,  1869,  upon  premises  at 
Dymock,  in  the  county  of  Gloucester,  and  do  in  the 
name  and  on  behalf  of  the  said  William  Baldwyn  take 
such  proceedings  and  do  and  execute  such  acts,  deeds, 
said  things  as  the  Masters  in  Lunacy  shall  approve  of 
for  makiog  the  same  available. 

On  the  7th  of  August,  1895,  the  Master  in  Lunacy 

made  a  further  order  "  that  the  purchase  of   the 

Badsey  estate  mentioned  in  the  order  dated  the  12th 

of  August,  1892,  be  forthwith  completed,"  and  that 

the  said  E.  G.  Bighton  do,  out  of  the  moneys  received 

hy  him  as  directed  in  the  schedule  thereto  and  '*  any 

money  in  his  hands  available  for  that  purpose,  pay 

the  sum  of  £3,703  14s.  lOd.,  the  purchase- money 

for  the   said  estate  and  interest  thereon."     It  was 

alleged  that  the  master  in  making  these  orders  ex- 

presaiy  left  open  the  question  as  to  the  effect  of  the 

orders  to  operate  a  conversion  of  Baldwyn's  estate  as 

between  his  co-heiresses  and  next-of-kin.    Nothing, 

however,  to  this  effect  was  inserted  in  the  orders 

themselves. 

Baldwyn  died  on  the  26th  of  November,  1898, 
intestate. 

Rowdoit  Q.C.,  and  Buckmaster,  for  the  plaintiffs. — 
It  is  a  rule  of  the  court  in  dealing  with  the  property 
of  »  lunatic  never  to  alter  the  devolution  of  the 
property :  AUomey- General  v.  Marqut'a  of  Aileabury, 
36  W.  B.  737,  12  App.  Gas.  672.  Strictly  speaking 
there  cannot  be  a  contract  with  a  lunatic :  In  re 
Mhodt8,  Rhodes  v.  Rhodes,  38  W.  B.  385,  44  Ch.  D.  94 ; 
Ijimacy  Act,  1890,  ss.  120,  123.  When  the  court 
aidopted  the  contract  in  this  case  it  did  not  desire  to 
Al>asulon  its  general  principles  and  to  t^ffect  a  oonyer- 
mcm.*  If  conyersion  was  ^eoted  at  all,  it  was  effected 
by  tl&e  committee,  but  this  was  beyond  the  power  of  a 


committee.  All  that  the  orders  meant  to  effect  was 
a  change  in  the  lunatic's  inyestments. 

Levett,  Q,C.,  and  Napier,  for  the  defendants.— The 
contract  was  affirmed  by  the  master,  and  in  this  way 
a  conversion  was  effectcfd :  Lawes  v.  Bennett,  1  Cox  Ch. 
Gas.  167.  An  order  in  lunacy  may  effect  a  conversion  : 
Jones  V.  Green,  16  W.  B.  603.  L.  B.  6  Eq.  655 ;  In  re 
Freer,  Freer  v.  Freer,  31  W.  B.  426.  22  Ch.  D.  622.  If 
an  order  in  lunacy  is  not  to  have  its  natural  effect 
there  must  be  some  words  inserted  in  the  order  for 
the  purpose :  In  re  Barker,  29  W.  B.  873,  17  Ch.  D. 
241. 

Rowden,  Q,C.,  replied. 

Bybnb,  J. — In  this  case  a  man  of  unsound  mind, 
but  not  so  found,  contracted  to  purchase  certain  real 
estate.  He  was  subsequently  found  to  be  of  unsound 
mind,  and  his  committee  was  ordered  to  carry  out 
the  contract.  I  take  it  to  be  that  the  court  exercised 
on  behiJf  of  the  man  the  power  of  confirming  the 
contract,  which  he  might  have  exercised  on  his  own 
behalf  had  he  subsequently  become  sane.  The  court 
acting  exactly  as  it  would  do  in  the  case  of  an  infant 
with  a  view  to  benefit  the  lunatic,  ordered  the  con- 
tract to  be  carried  out.  I  take  it  that  this  acted  as 
an  election  on  the  part  of  the  lunatic  not  to  reject  a 
voidable  contract.  Different  considerations  suggest 
themselves  when  the  question  is  whether  real  Obtate 
shall  be  purchased  or  whether  it  shall  be  sold.  I 
hold  here  that  there  has  been  a  confirmation  of  the 
contract  with  the  necessary  legal  consequences,  and 
that  a  conversion  has  been  effected.  The  estate  so 
purchased  descends  to  the  defendants  as  the  lunatic's 
co-heiresses,  and  the  action  must  be  dismissed  with 
costs. 

Solicitors,  Chowders,  Vizard,  &  Oldham,  for  Smith  Jk 
Smith,  Evesham;  Smiles  <fc  Co.,  for  E.  S.  Wood, 
Winchcomb. 


HoNOUB  V.  The  Equitable  Lipe  Assurance 
Society  of  the  Unitbd  States,  (a.) 

Insurance — Life  policy — Practice — Dedaration  as  to 

future    interests  —  Refusal    to    accept  premiums  — 

Repudiation  of  policy— Action  by  holder. 

The  court  will  refuse  to  make  a  declaration  as  to  the 

validity  of  a  policy  of  life  assurance  during  the  life  of 

the  assured,  even  when  the  society  issuing  the  policy  has 

refused  to  accept  from  the  holder  premiums  due  upon  it 

upon  the  ground  that  the  policy  is  void. 

Action. 

By  a  policy  of  assurance  dated  the  8  th  of  July,  1897, 
the  defendant  society,  in  consideration  of  a  pa}  meet 
in  advance  of  £48  10s.,  and  of  half-yearly  pa}  meats 
of  like  sums  to  be  made  at  the  office  of  the  society  on 
or  before  the  16th  of  December  and  June  in  every 
year,  promised  to  pay  to  the  executors  or  adminis- 
trators of  one  Powis,  or  to  his  assigns,  £4,000  upon 
satisfactory  proof  of  his  death.  This  policy  was  made 
to  replace  an  earlier  one  made  temporarily,  and  was, 
on  the  6th  of  July,  1897,  assigned  by  Powis  to  the 
plaintiff. 

Due  notice  was  given  of  the  assignment  to  the 
society.  Two  of  the  premiums  having  been  paid,  tbe 
plaintiff  made  a  legal  tender  of  a  third  on  the  16th  of 
June,  1898,  the  day  on  which  it  was  payable,  but  the 
society  refused  to  receive  it. 

(a.)  Bepoited  by  Neville  Tebbtttt.  Esq..  Bar- 
xister-at-Law. 
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The  plaintiff  thereupon  brought  this  action,  alleging 
that  ike  society  were  still  refusing  to  take  the 
premium,  and  that  the  refusal  was  a  repudiation  by 
the  society  of  the  policy  and  all  contracts  there- 
under. He  claimed  a  declaration  that  the  policy 
of  assurance  and  the  contracts  thereunder  were  valid 
and  Bubsistiog,  and  that  he  was  entitled  to  the  benefit 
of  them,  and  for  an  injunction  to  restrain  the  society 
from  repudiating  by  words  or  acts  the  policy  and  con- 
tracts. 

The  defendants,  in  their  defence,  alleged  that 
the  policy  was  null  and  void,  because  it  was  really 
effected  by  the  plaintiff,  who  had  not  any  insurable 
interest  in  it,  and  not  by  Powis,  who  was  his  agent 
only,  and  also  on  the  ground  that  it  was  obtained 
by  misrepresentations.  They  counterclaimed  for  a 
declaration  that  the  policy  was  void  and  ought  to  be 
delivered  up  to  be  cancelled. 

The^  defendants  at  tbe  trial  raised  a  preliminary 
objection  that  the  action  was  premature,  the  declara- 
tion asked  for  being  as  to  future  rights. 

Bray,  Q.C,  and  Sheldon^  for  the  defendants. — ^The 
person  assured  is  still  alive;  the  plaintiff  has  no 
present  rights  under  the  policy,  and  cannot  come 
now  and  ask  to  have  the  question  of  the  validity  of 
the  policy  tried :  Bright  v.  TynddU,  25  W.  B.  109, 
4  Ch.  D.  189 ;  Kevan  v.  Crawf&rd,  26  W.  R.  49,  at  p. 
52,  6  Ch.  D.  29,  at  p.  42.  He  may  have  an  action  for 
damages. 

Cooper  WiUU,  Q,G.,  and  N.  C.  Home,  for  the 
plaintiff.— In  Bright  v.  TyndaU  the  question  raised 
was  fictitious.  Here  the  plaintiff  has  done  an  act 
repudiating  the  policy.  It  is  clear  that  the  plaintiff 
could  bring  an  action  for  damages,  which  implies  the 
validity  of  the  contract ;  why,  then,  should  not  the 
court  make  a  declaration  to  that  effect  P 

J.  M.  W,  Holmes  held  a  watching  brief  for  the  Star 
life  Assurance  Co. 

BuoELEY,  J.— It  is  a  matter  of  common  experience 
that  the  court  does  not  take  upon  itself  to  define  the 
rights  of  parties  until  the  time  comes  when  those 
rights  are  present  rights.  At  present  the  plaintiff 
has  no  claim  under  the  policy.  Before  tiie  life 
assured  by  tbe  policy  drops  tiie  society  may  get 
further  information  as  the  facts  upon  which  they  rely 
by  way  of  defence.  Why  should  they  be  called  upon 
at  this  date  to  prove  their  case  ?  The  plaintiff  could 
bring  an  action  for  damages  for  repudiation  of  the 
policy,  but  he  does  not  do  that  as  the  damages  would 
probably  be  niU  It  is,  however,  to  be  remembered 
that  the  condition  of  the  policy  is  that  the  premiums 
should  be  paid  on  or  before  the  days  mentioned,  and 
that  the  defendants  have  refused  to  accept  the  pay- 
ments. And  I  understand  that  they  intend  to  refuse 
to  accept  those  that  become  payable  in  the  future. 
The  plaintiff  must  not  be  prejudiced  by  their  conduct. 
I  shall  refuse  to  make  the  dediuration  and  injunction 
asked  for  by  the  plaintiff  upon  the  defendant  society 
xmdertaking  not  to  rely  upon  the  non-payment  of  the 
premiums  upon  the  proper  days  in  any  action  the 
plaintiff  may  bring  in  the  future  in  respect  of  the 
policy. 

[Upon  this  decision  the  plaintiff  agreed  to  put  a 
certain  witness  in  the  box,  and  the  defendant  society 
withdrew  their  objection  to  the  date  of  the  action, 
and  the  trial  of  the  claim  and  counterclaim  proceeded 
with  the  result  that  the  court  declared  the  policy  null 
and  void.] 

Solicitors,  Hugh  Bose-Innea;  John  W,  Sykes. 


Q.  B.  Div.  I  ff^.    ft 

(Channell  and  Bucknill,  JJ.)  /  ^^^'  ^• 

Beq.  v.  Db  Obey. 
Ex  parte  King's  Lynn  Dock  Co.  (o.) 

Poor  law — Bating — Appeal  against  a8se$ament  to  quarter 
sessions — Parish  council — Notice  to^Sefince  of  proper 
notice  upon  not  a  condition  precedent  to  entertaining 
appeal— Poor  Belief  Act,  1743  (17  Geo.  2.  c  38)- 
Local  Government  Act,  1894  (56  &  57  Vidt,  c.  73). 

The  service  of  notice  on  the  town  council  of  q 
municipal  borough  is  not  a  condition  precedent  to  (Ac 
hearing  hy  the  quarter  sessions  of  appeals  from  a  po'ir 
rate. 

Beg.  V.  Justices  of  Kent,  80  L.  T.  B^,  622,  n't 
foUowed. 

Bule  nisi  for  a  mandamus  to  the  recorder  of  Kiog*i 
Lynn,  commanding  him  to  hear  and  determine,  or  to 
enter  and  respite,  two  appeals  between  the  King*8 
Lynn  Docks  and  Bailway  Co.  and  the  Asaeasmenc 
Committee  of  the  King*s  Lynn  Poor  Law  Union  with 
respect  to  two  several  rates  or  assessments  made  for 
the  relief  of  the  poor  of  the  parish  of  St.  Margarat*!, 
in  the  borough  of  King's  Lynn,  dated  respectively 
tbe  2l8t  of  November,  1898.  and  the  26th  of  May, 
1899. 

The  King*s  Lynn  Docks  and  Bailway  Co.  appealed 
to  the  recorder  from  the  two  rates.  The  notices  of 
the  appeal  were  addressed  to  the  Churchwardens  and 
Overseers  of  the  Poor  of  the  Parish  of  St.  Margaret* i, 
in  the  borough  of  Kio g*s  Lynn,  in  the  county  of 
Norfolk,  and  to  the  Assessment  Conmiittee  of  the 
King's  Lynn  Poor  Law  Union.  The  notioes  wen 
served  on  the  clerk  of  the  peace  of  the  borough,  who 
also  held  the  office  of  town  clerk.  The  recorder,  upon 
the  authority  of  Beg.Y,  Justices  of  Kent,  80  L.  T.  Bsp. 
622.  47  W.  B.  Dig.  108,  declined  to  hear  or  to  enter 
and  respite  the  appeals  on  the  ground  that  notice  had 
not  been  served  upon  the  town  council  of  the  borons^ 

The  rule  nisi  was  obtained  on  the  grounds  (1)  nal 
the  town  coundl  of  King's  Lynn  were  not  entitled  to 
notice  of  ^e  appeaJ ;  (2)  that  if  they  were  entitled  to 
notice  they  had  had  it;    (3)  that  in  any  case  the 


appeals  ought  to  have  been  entered  and  respited. 

Marshall,  Q.C.  {Cunningham  Glm  and  A.  M.  TaM 
with  him)  showed  cause.— By  17  Geo.  3,  c.  38,  s.  4,  and 
41  G^.  3,  c.  23,  s.  4,  persons  wishing  to  ajmesl 
against  the  rate  or  assessment  made  for  the  rebel  of 
the  poor  must  serve  notice  of  appeal  in  wxitiag 
upon  the  churchwardens  and  overseers  of  the  parish. 
By  the  Local  Government  Act,  1894,  ss.  5  and  6,  tiis 
power  of  appointing  overseers  of  the  poor  is  vested  in, 
and  the  powers,  duties,  and  liabilities  of  the  overseen, 
or  of  the  churchwardens  and  overseers  in  respect  of 
appeals  as  to  poor  rates  are  transferred  to,  the  parish 
coundl.  Section  52,  sab-section  5,  of  the  same  Aot, 
says  that  all  enactments  in  any  Act  relating  to  any 
powers,  duties,  or  liabilities  transferred  by  this  Aot  to 
a  parish  council  from  overseers,  or  churdhwardtns  and 
overseers,  shall  be  construed  as  if  any  reference  tfaervm 
to  them  referred  to  the  i>arish  counoiL  In  King's  Lyon 
there  is  no  parish  council,  but  there  is  a  town  coonal, 
it  being  a  municipal  borough,  so  that  it  comes  under 
section  33  of  the  Local  Government  Act,  which  provides 
that  the  Local  Government  Board  may  on  the  app^car 
tion  of  the  council  of  any  municipal  borough  mmtm 
order  conferring  on  that  coxmcil  any  powers,  dutSes, 
or  lialdUties  of  overseers,  and  any  powers,  duties,  or 
liabilities  of  ajparish  council.  An  order  of  the  IkmbI 
Government  Board  dated  the   7th  of  April,  1897, 

(o.)  Beported  by  P.  B.  Dubnpobd,  Esq.,  Barrister- 
at-Law. 
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traDsferred  the  powers,  duties,  and  liabilities  of  the 
OTeneera  respecting  appeals  or  objections  by  overseers 
in  respect  of  the  valuation  list  or  appeals  in  respect  of 
the  poor  rate,  to  the  town  council ;  and  the  terms  of 
section  6  of  the  Local  Government  Act  were  made  to 
apply  subject  to  the  modification  of  town  council 
for  parish  council.  The  town  council,  therefore,  is 
sabetituted  for  the  overseers,  and  must  receive 
Dotioe  in  writing  of  an  appeal.  It  was  so  held  in 
regard  to  a  parish  council  in  Reg,  v.  Jusiicea  of  Kent 
[Channell,  J. — In  that  case,  which  was  decided  by 
Ddfiing,  J.,  and  myself,  I  am  satisfied  that  cur  atten* 
tion  was  never  called  to  the  real  point.  If  it  was 
wrong,  I  should  like  to  be  a  party  to  setting  it  right.] 
Service  of  notice  on  the  clerk  of  the  peace  who 
happened  to  be  town  derk  as  well,  is  not  a  service 
on  tbe  town  council. 

They  referred  to  j^g.  v.  White,  14  Q.  6.  D.  358 ; 
Jieg,  V.  Jutiicee  of  Wilis,  8  B.  &  C.  380;  Beg.  v. 
Hurrey  Jusiicee,  29  W.  R.  260.  6  Q.  B.  D.  100 ;  Reg,  v. 
InhahitanU  of  Skircoat,  28  L.  J.  M.  C.  224,  7  W.  E. 
G.  L.  Dig.  3. 

Littler,  Q.C.  {F.  K,  North  with  him),  in  support  of 
the  rule. — ^The  service  was  good  since  the  town 
council  kne«v  all  ab^ut  the  matter.  Notice  to  the 
overseers  is  still  a  good  notice.  Nowhere  in  the  Local 
(Government  Act  is  it  said  that  notice  is  to  be  served 
on  the  town  derk  instead  of  the  overseer.  So  long  as 
the  notice  came  to  the  knowledge  of  the  town  council, 
there  is  no  provision  as  to  the  form  of  the  notice. 
But  notice  is  not  a  copdition  precedent  to  hearing  or 
entering  and  respiting  the  appeal;  the  authorities 
show  that  the  decision  in  Beg,  v.  Justices  of  Kent 
cannot  stand.  The  matter  is  not  covered  by  Act  of 
Parliament.  Section  52  of  the  Local  Government 
Act  says  nothing  about  borough  councils,  and  the 
order  of  the  Local  Government  Board  does  not  deal 
with  that  section. 

They  dted  Shrewshury  Bailway  Co,  v.  Leominster 
Overseers,  21  J.  P.  149 ;  Liverpool  United  Gaslight  Co, 
V.  Everton  Ooerseers,  19  W.  E.  412,  L.  E.  6  0.  P.  414, 
and  Beg,  v.  Justices  of  Surrey, 

-Channell,  J.,  said :  We  have  come  to  the  oondu- 

non  that  the  rule  must  be  made  absolute.    The  real 

qaeation,   though  two  or   three  others   have   been 

argued,  is  whether  the  decision  of  Darling,  J.,  and 

myself  in  the  case  of  Beg,  v.  The  Jtistices  of  Kent  is 

xu^ht  or  not.    Of  course,  in  another  court,   before 

ouer  judges,  there  might  be  a  question  whether  it 

'vraa  binding  or  not,  but  the  rule  was  moved  before 

]>arliDg,  jT,  and  myself,  and  I  think  I  have  my 

letuned  brother's  authority,  from  what  passed  then, 

to  say  that  he  would  concur  in  the  view  I  take  about 

the  oaae  now.    There  were  two  points  dedded  there. 

One  point  was  that  by  the  operation  of  the  Local 

Qo vcimment  Act — ^it  was  the  Act  there,  and  not  the 

order  of  the  Locat  Government  Board,  as  in  the 

PToaont  case — a  parish  coundl,   where  there  is  one, 

nmm   been  substituted  for  overseers  in   all   matters 

relmtLng  to  appeals  against  a  poor  rate.      It   was 

cloctded  by  the  court  &at  that  was  so,  and  that,  in 

csonaequence,  by  virtue  of  section  52  of  that  Act,  the 

vrord  *'  overseers"  in  the  old  Act  of  Geo.  2  is  to  be 

rcnmiif  as  parish  ooundl.    I  have  now  somewhat  more 

loolit  tnan  I  had  at  the  time  whether  we  were  right, 

xaootMe  that  point  has  been  more  fully  argued.    I 

USB.    not  pr^tfed  to  say  that  we  were  wrong,  and  I 

ixn.  atill  indmed  to  think  we  were  right. 

.Snt  then  there  was  another  point — namdy,  that  in 
Ilo  oaae  of  an  appeal  against  a  poor  rate  the  giving 
£  ppoper  notice  is  a  condition  preoedent  to  the  hearing 
■xd  determination  by  the  court  of  quarter  sessions. 
rc>^iV«  that  previous  decision  of  ours  was  given  per 
»^a«9*tam,  perhaps  the  stronger  thing  to  sa>  is  that 


it  was  a  mistake.  It  arose  from  our  attention  not 
having  been  called  to  the  fact  that  there  is  a  differ- 
ence between  the  old  Act  of  (}eo.  2  on  this  point 
and  the  other  Acts  under  which  it  has  been 
hdd  that  notice  of  appeal  is  a  condition  precedent 
to  the  hearing.  We  did  not  have  our  attention 
specifically  drawn  to  the  difference  between  poor 
rate  and  other  appeals.  In  these  drcuoistances, 
whatever  would  have  been  the  decision  of  two 
other  judges,  we  certainly  are  not  bound  to 
follow  that  case,  and  I  do  not  think  other  judges 
would  be  bound  to  follow  that  decision,  because  they 
would  see  on  the  face  ot  the  report  that  the  cases 
of  Shrewshury  Bailway  Go,  v.  Leominster  Overseers; 
Liverpool  United  Gaslight  Co,  v.  Overton  Overseers; 
and  Beg,  v.  Surrey  Justices^  were  not  drawn  to  our 
attention.  At  any  rate,  whether  the  other  judges 
would  say  so  or  not,  I  am  quite  dear  that  it  is 
right  that  I  shoold  say  we  are  not  bound  by  it.  That 
being  so,  the  learned  recorder  has  jurisdiction, 
assuming  that  he  came  to  the  conclusion  that  thta 
right  notices  had  not  been  given,  to  entertain  the 
appeals  and  direct  them  to  be  adjourned  according  to 
the  provisions  of  the  statute  of  Geo.  2.  No  spedfic 
application  was  made  to  him  on  the  point,  and  in 
many  cases  that  would  be  fatd,  but  I  do  not  think 
that  could  be  said  here.  It  is  not  necessary  to  make 
a  formal  application  for  adjournment.  Consequently 
we  must  hold,  that,  although  the  recorder  was  right, 
having  regard  to  the  fact  that  Beg,  v.  Justices  of  Kent  , 
was  quoted  to  him,  yet  he  had  jurisdiction  to 
entertain  the  case  and  order  an  adjournment,  and 
therefore  the  mandamus  must  go. 

BucKNiLL,  J.,  concurred. 

Bale  made  absolute. 

Solicitors,  Burton,  Yeates,  cfc  ffnrt,  for  CouJton  & 
Soit  Lynn ;  Grossman,  Pritchard,  Grossman,  tfc  Block, 
for  Seppings  d;  Wilkin,  Lynn. 


Q.  B.  Div.  J  Tan    2q 

(Ohanndl  and  Bucknill,  JJ.)  j  ''^'  ^^' 

Felton  and  Another  v,  Boweb  &  Co.  (a.} 

London — City  of  London  Court — Jurisdiction — Issue  of 
summons  with  leave— Cause  of  action  arising  within 
the  city — London  (City)  Small  Debts  Extension  Act, 
1852  (15  <fc  16  Vict,  c.  Ixxvii,),  s,  39— County  Courts 
Act,  1888  (51  <fc  62  Vict,  c,  43),  ss.  74,  185. 

In  the  City  of  London  Court  it  is  not  necessary,  in 
actions  where  thi  Jurisdiction  of  the  court  is  based  on  the 
cause  of  action  arising  within  the  city,  that  the  leave  of 
the  judge  or  registrar  should  be  obtained  for  the  issue  of 
the  summons. 

Appeal  from  the  decision  of  Lawrence,  J.,  in 
chambers,  granting  a  writ  of  prohibition  directed  to 
the  City  of  liOndon  Court. 

The  plaintiffs,  who  are  wire  merchants  trading  in 
Germany,  brought  an  action  against  the  defendants  in 
the  City  of  London  Court  to  recover  £1  6s.,  the 
balance  of  the  price  of  goods  sold  and  delivered. 

The  defendants*  place  of  business  is  at  Hull,  and 
none  of  the  defendants  reside  within  the  City  of 
London. 

The  goods  were  ordered  by  the  defendants  at  23, 
Billiter-street,  in  the  City  of  London,  from  W.  P. 
Dennis  &  Co.,  who  are  the  sole  agents  for  the 
plaintiffs  in  London. 

The  action  was  commenced  by  a  default  summons, 

(a.)  Reported  by  C.  G.WiLBB AH AJC,  Esq.,  Barrister 
at-Law. 
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whioh  was  iBsned  in  the  ordinary  way  and  not  by 
leave  of  the  judgre  or  registrar,  as  is  required  by 
section  74  of  the  County  Courts  Act,  1888,  in  cases 
where  the  defendant  does  not  reside  within  the  district 
of  the  court,  and  no  copy  of  the  affidavit,  mentioned 
in  the  County  Court  Bales,  ord.  5,  r.  9a,  was  served 
with  the  summons  as  is  required  by  ord.  7,  r.  3a. 

At  the  triftl  of  the  action  before  the  registrar  the 
defendants  objectpd  to  the  jurisdiction  of  the  court  on 
the  ground,  amon^r  others,  that  the  necessary  steps  in 
pursuance  of  section  74  of  the  County  Courts  Act, 
1888,  had  not  been  taken.  The  registrar  overruled 
the  objection  and — the  defendants  having  declined  to 
contest  the  action  on  the  merits — gave  judgment  for 
the  plaintifEs. 

The  defendants  thereupon  applied  to  the  High 
Court  for  a  writ  of  prohibition  restraining  the  City  of 
London  Court  and  the  plaintiffs  from  further 
proceeding  in  the  action.  Lawrance,  J.,  to  whom 
the  application  was  made,  granted  the  writ.  The 
plaintafib  appealed. 

Section  39  of  the  London  (City)  Small  Debts 
Extension  Act,  1 852,  enacts  as  foUows :  The  **  simimons 
in  any  action  comiuenced  in  the  City  of  London  Court 
may  issue  provided  the  defendant  or  one  of  the 
defendants  shall  dwell  or  carry  on  business  or  have 
employment  within  the  City  of  London  or  the 
liberties  thereof  at  the  time  of  the  action  brought,  or 
provided  the  defendant  or  defendants  shall  have  had 
employment  therein  at  some  time  within  six  months 
next  before  the  time  of  the  action  brought,  or  if  the 
cause  of  action  either  wholly  or  in  part  arises 
therein." 

Section  185  of  the  County  Courts  Act,  1888,  enacts 
as  follows  :  '*  The  courts  held  by  virtue  of  the  London 
(City)  Small  Debts  Extension  Act,  1852.  shall  be  held 
by  die  name  of  the  City  of  London  Court,  and  shall 
be  a  court  of  record,  and  its  decisions  shall  be  subject 
to  appeal  in  the  same  way  and  on  the  same  conditions 
as  decisions  of  a  county  court  are  subject  for  the  time 
being.  The  judge  and  officers  of  the  City  of  London 
Court  shall  respectivf-ly  have  and  exercise  the  like 
jurisdiction,  power,  and  authority  in  all  respects, 
except  the  power  of  appointing  officers,  as  are  for  the 
time  being  possessed  and  exercised  by  the  judge  and 
officers  respectively  of  a  county  court.  The  rules  and 
orders  in  force  for  the  time  being  for  regulating  the 
practice  of  and  costs  in  the  county  courts,  and  forms 
of  proceedings  therein,  shall  be  in  force  in  the  said 
City  of  London  Court,  to  the  exclusion  of  any  other 
roles  and  orders ;  and  the  same  fees  shall  be  taken  for 
proceedings  in  which  iurisdiotion  is  hereby  given  to 
the  court  as  upon  similar  proceedinffs  in  the  coonty 
conrts,  and  such  fees  shall  be  applied  in  the  same 
manner  as  fees  taken  under  the  provisions  of  the  said 
London  (City)  Small  Debts  Extension  Act,  1852,  pro- 
vided that  nothing  in  this  Act  shall  take  away,  lessen, 
or  dimioish  any  of  the  powers,  rights,  or  privileges 
of  the  jndflre  of  the  said  court,  or  the  authority  of  the 
mayor,  aldermen,  and  commons  of  the  City  of  London 
in  common  council  assembled,  in  relation  to  such 
court,  or  to  the  judge  or  officers  thereof,  or  to  the 
fees  taken  therein,  as  such  powers  or  authority  here- 
tofore existed." 

Section  74  of  the  same  Act  enacts  as  foUows: 
'*  Except  where  by  this  Act  it  is  otherwise  provided, 
every  action  or  matter  may  be  commenced  in  the 
couri;  within  the  district  of  which  the  defendant,  or 
one  of  the  defendants,  shnll  dwell  or  carry  on  his 
business  at  the  time  of  commencing  the  action  or 
matter,  or  it  may  be  commenced,  by  leave  of  the 
judge  or  registrar,  in  the  court  within  the  district  of 
which  the  defendant,  or  one  of  the  defendants,  dwelt 
or  carried  on  business  at  any  time  within  six  calendar 
months  next  before  the  time  of  oommeaoement»  or 


with  the  like  leave  in  the  court  in  the  district  of  whioh 
the  cause  of  action  or  claim  wholly  or  in  part  arose.*' 

Danckwerts,  Q.C.  {H,  Niebd  with  him),  for  the 
plainti£Ps. — The  City  of  London  Court,  prior  to  1888, 
nad  power,  by  virtue  of  section  39  of  the  London 
(City)  SmaU  Debts  Extension  Act.  1852,  to  inue 
summonses  against  a  defendant  resident  out  of  iti 
jurisdiction,  when  the  cause  of  action  arose  within  iti 
jurisdiction,  without  the  leave  of  the  judge  or 
registrar.  Sections  74  and  185  of  the  County  Courts 
Act  did  not  take  away  that  jurisdiction  inasmuch 
as  general  legislation  does  not  r^ieal  partaoolar 
legiuation  without  express  words.  C^  the  contrsy, 
the  jurisdiction  was  saved  by  the  proviso  that  the 
powers,  rights,  and  privileges  of  the  judge  of  the 
court  should  not  be  taken  away,  lessened,  or 
diminished.  Kutner  v.  Phillips,  39  W.  E.  526,  [1891] 
2  Q.  B.  267,  is  in  point. 

Boneey,  for  the  defendants. — Obtaining  the  leave  of 
the  judge  or  registrar  is  a  matter  of  prooedure,  not  of 
jurisdiction,  and  section  185  of  the  County  Courts 
Act  expressly  substitutes  its  own  procedure  for  the 
old  procedure  of  the  City  of  London  Court. 

Channell,  J.— The  question  is  whether,  where  the 
defendant  resiies  outside  the  jurisdiction  of  the  City 
of  London  C  lurt,  and  it  is  not  shown  that  he  has,  or 
has  had,  employment  within  the  jurisdiction,  but  the 
cause  of  action  arose  wholly  or  in  part  within  the 
jurisdiction — whether  in  that  case  it  is  necessary  to 
obtain  the  leave  of  the  judge  or  registrar  for  issuing 
the  summons.  Mr.  Danckwerts  says  that  Kutner  v. 
Phillips  is  a  binding  authority.  I  am  §[oing  to  follow 
Kutner  v.  Phillips,  but,  at  the  same  time,  I  am  not 
sure  that  it  is  an  authority  for  the  present  case. 
Some  of  the  reasoning  of  the  judgments  in  the 
case  is  applicable  to  the  present  one,  and  soms 
is  not.  The  qaestioa  in  Kutner  v.  PhUUps  was 
whether  the  provisions  of  section  39  of  the 
London  (City)  Small  Debts  Extension  Act,  1852, 
and  section  74  of  the  County  Courts  Act,  1888, 
were  consistent  or  inconsistent  in  regard  to  the  juris- 
diction of  the  court  over  defendants  who  have  em- 
ployment within  the  dty.  Nothing  could  be  oiemm 
than  that  in  regard  to  ^at  jurisdiction  the  two  pio- 
visions  were  not  inconsistent.  So  far  as  the  (ieamm 
in  Kutner  v.  Phillips  rested  upon  that  oonadentioii  it 
is  not  an  authority  for  the  present  case,  beoanae  I 
think  the  two  provisions  are  inconsistent  in  so  fax  as 
they  relate  to  the  point  at  issue  here. 

Section  39  of  the  Act  of  1852  gives  jurisdietioB 
where  the  cause  of  action  arose  within  the  jnziadio* 
tion.  Section  74  of  the  County  Courts  Act,  1888, 
gives  the  same  jurisdiction  with  a  qualifioatioii.  The 
two  provisions  are,  therefore,  inooosistent.  Then- 
fore  the  reasoning  on  whioh  Kutner  v.  PhtUipa  wm 
decided  is  not  binding  on  us. 

It  has,  however,  been  pointed  out  that  the  Aet  d 
1852  desln  specially  with  the  City  of  London  Gouii* 
and  that  the  County  Courts  Act,  1888,  is  a  gesienl 
Act.  The  rule  in  that  case  is  that  general  leg^ialatiae 
does  not  overrule  special  leffidation  unless  a  <diBV 
intention  is  expressed  in  such  general  legidsitiosi  ti 
repeal  the  special  legislation.  I  can  see  nothing  ai 
the  County  Courts  Act,  1888,  to  show  that  it  wm  in- 
tended that  the  City  of  London  Court  shofold  as 
longer  exercise  the  jurisdiction  to  issue  withoat  le 
summonses  in  cases  where  the  cause  of  action  av 
within  its  jurisdiction.  It  follows  that  the  oooxten 
still  exercise  that  jurisdiction  without  leaveL  ? 
rule  for  a  prohibition  ought  therefore  to  be  < 
oharged. 

BuoxNiLL,  J.—I  agree  with  my  learned  birotheri 
regards  the  inoonaistenoy  between  aeotion  38  q|  til 
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Act  ot  1852  and  section  74  of  the  County  Courts  Act, 
1888.  But  one  oonnot  read  the  judgments  in  Kutner 
V.  PhiUiM  without  seeing  that  the  jurisdiction  of  the 
atj  of  London  Court  has  not  be^  interfered  with 
hf  tbe  County  Courts  Act  except  in  so  far  as  the 
jurisdiction  has  been  added  to.  It  was  intended, 
while  making  new  rules  for  the  court,  to  leave  its 
jjiiidiction  unimpaired. 

Appeal  aUoioed, 

Solicitor  for  the  plaintiffs,  H,  H,  Crawford. 

8olioitoi8  for  the  defendants,  Frebhle  &  Hall. 


(ChaimeU  and  Bucknill,  JJ.) }  ^^'  ^^' 

Palmer  v.  Snow,  (a.) 

8uvday^8unday  trading  ^  Barber  —  Words  ejnsdem 
generis— Zord'tf  Day  Observance  Ad,  1676  (29  Car. 
2,  c.  7),  8. 1. 

A  barber  is  not  within  29  Car.  2,  c.  7. 

Gsse  stated  by  the  stipendiary  magistrate  of  South 
Staffordshire. 

An  information  was  laid  by  the  respondent  against 
the  appellant  oharginff  that  he,  being  a  tradesman — 
to  wit,  a  barber  and  hairdressez^-oid  work  of  his 
ordinan;^  calling  on  the  Lord's  Day,  contrary  to  the 
Lord's  Day  Obrorvance  Act,  1676. 

Section  1  of  the  Act  provides  as  follows :  ''No 
tndesman,  artificer,  workman,  or  labourer,  or  other 
iwnon  whatsoever,  shall  do  or  exercise  any  worldly 
ubonr,  bnsinesB,  or  work  of  his  ordinary  calling 
npontiie  Lord's  Day  or  any  part  thereofH[ works  of 
OMonty  and  charity  only  excepted)." 

It  wts  proved  or  admitted  that  the  appellant  was 
aharber  and  hairdresser,  and  that  he  kept  his  shop 
om  on  Sunday,  the  24th  of  September,  1899,  and 
naved  several  customers  and  cut  the  hair  of  others. 
Ho  srtides  were  bought  or  sold  in  the  shop. 

Tlie  magistrate  convicted  the  appellant. 
^  Shearman,  for  the  appellant. — The  persons  named 
ID  the  Act  are  placed  in  a  descending  scale  of  rank,  so 
that  if  a  barber  is  not  a  tradesman  or  artificer  he  is  not 
vithin  the  terms  of  the  Act  at  all,  because  work- 
nan  and  labourer  imply  someone  of  lower  rank  than 
the  rank  of  a  barber.  The  words  "  or  other  person 
vhstsoever"  are  to  be  construed  as  applicaole  to 
panoos  ejuedem  generis  with  the  preceding  words : 
■ae  Bandiman  v.  Breach,  7  B.  &  0.  96.  In  Reg.  v. 
Silvester,  33  L.  J.  M.  C.  79,  a  farmer  was  held  not 
to  be  a  person  to  whom  the  Act  applied,  because 
farmers  were  a  olass  of  persons  so  weU  known  that  if 
It  had  been  intended  to  include  them  they  would 
l»e  been  mecified  among  the  persons  to  whom  the 
Act  applied.  So  in  the  case  of  barbers,  if  the 
legislature  had  intended  to  prohibit  them  exercising 
their  calling  on  Sunday  they  would  have  specifically 
OBined  them.  Barbeis  at  the  period  when  the  Act 
vai  passed  were  a  far  more  impotent  class  of  persons 
than  they  are  at  the  present  time.  They  had  been 
>noaiporated  aa  a  craft  in  the  reign  of  Henry  IV., 
aad  combined  with  shaving  and  hairdressing  the 
pnetioe  of  blood-letting.  An  Act  was  passed  for  their 
benefit  in  the  reign  of  Henry  YIEE.  enjoining 
nrgeoDs  against  blood-letting  and  the  "feat  or 
cmft  d  barbery  or  shaving."  The  word  "  trades- 
man "  in  the  Act  means  a  person  who  deals  in  goods 
hj  rstaiL  "  Artificer  "  is  a  person  who  works  on  raw 
materials. 

(e.)  Beported  by  0.  G.  Wilb&ahaic,  Esq.,  Barrister- 
•i-Law. 


Dickens,  Q.C.  {W.  ShaJeespeare  wi\h  him),  for  the 
respondent.— A  barber  is  within  all  the  terms  used  in 
the  Act.  He  is  a  tradesman  because  he,  in  ordinary 
language,  plies  a  trade,  and  he  is  both  an  artificer, 
wouman,  and  a  labourer,  because  he  earns  his  living 
by  the  work  of  his  hands :  see  Phillips  v.  Innes, 
4  CI.  &  Fin.  234. 

Channell,  J.— The  appeal  must  be  allow^^d.  All 
that  it  is  necessary  for  us  to  decide  is  that  a  barber 
is  not  a  tradesman,  because  the  information  only 
charged  the  appellant  that  he  was  a  tradesman.  We 
are,  however,  not  satisfied  to  base  our  decision  on 
that  point  only,  because  it  has  been  suggested  that  a 
barber  comes  within  the  other  terms  used  in  the  Act. 
I  do  not  think  that  he  does.  The  Act  under  which 
the  proceedings  were  taken  differs  from  the  Scotch 
Act  under  which  Phillips  v.  Innes  was  decided,  for 
the  Scotch  Act  begins  by  enacting  that  no  ordinary 
labour  or  handicraft  shall  be  carried  on  on  Sunday. 
If  that  provision  were  in  force  in  England,  this  case 
might  be  within  it.  But  the  English  Act  is  not  so 
general  in  its  terms.  It  only  relates  to  certain  speci- 
fied persons  "  or  other  person  whatsoever."  It  has 
already  been  decided  that  the  latter  words  are  to  be 
read  e/usdem  generis  with  the  preceding  words. 

With  regard  to  the  word  "tradesman"  I  am 
strongly  of  opinion,  though  that  word  is  often 
used  as  distinguished  from  gentleman  or  professional 
man  so  as  to  include  barber,  yet  that  it  does  not  bear 
that  meaning  in  this  Act,  but  means  rather  a  person 
who  carries  on  the  trade  of  buying  and  selling  goods. 
In  that  case  a  barber  is  not  within  it.  *'  Artificer  " 
means  somebody  who  makes  something,  so  that  a 
barber  is  not  within  that  term ;  nor  is  the  appellant, 
whatever  his  assistant  might  be,  a  workman  or 
labourer,  for  those  terms  imply  someone  who  is 
employed  by  another.  A  barber  therefore  does  not 
come  within  any  of  the  persons  specified  in  the  Act. 
The  fact  that  the  business  of  a  barber  was  at  the 
time  when  the  Act  was  passed  a  well-known  one,  and 
one  of  more  importance  than  it  is  now,  is  an  addi- 
tional reason  for  holding  that  the  Act  was  not 
intended  to  relate  to  barbers. 

BuoKNiLL,  J. — Barbers  at  the  date  when  the  Act 
was  passed  were  an  important  class  of  persons — quite 
as  important  as  surgeons.  They  would  not,  therefore, 
be  included  under  the  general  words.  Nor  is  a  barber 
included  under  the  term  "  tradesman,"  because  he 
does  not  carry  on  a  business  which  consists  of  buying 
and  selling,  nor  is  he  an  **  artificer,"  for  he  does  not 
make  things.  Nor,  again,  is  he  included  under  the 
term  "  woiSanan  or  labourer,"  because  he  is  not  in 
the  employment  of  another. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Maudes  &  Ttmnicliffe, 
for  Dallov)  iSs  DalUno,  Wolverhampton. 

Solicitors  for  the  respondent,  Murr  &  Busby,  for 
Sharps  &  Derby,  West  Bromwich. 


Jan.  ! 


a  B.  Div.  1 

(Channell  and  Bucknill,  JJ.)  j 

Savoy  Hotel  Co.  {Appellants)  v.  London  Cottkty 
Council  {Bespondents),  {a.) 

Shop  Hours  Act,  1892  (55  &  66  Vict.  c.  62),  ss.  9,  10— 
**  Shop** — ** Public-house  or  refreshment-house** — 
Hotel — "  Domestic  servant " — Page-boy. 

Any  place  of  business  having  a  public-house  licence 

(a.)  Reported  by  T.  B.  Colquhoun  Dell,  Esq.,  Bar- 
rister^at-Law, 
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18  a  shop  within  the  meaning  of  the  Shop  Hours  Acby 
1892,  notwithstanding  that  it  is  an  establishment  which 
would  ordinarily  be  termed  a  hotels  and  not  a  public^ 
house. 

A  young  person  employed  as  a  page  and  messenger  boy 
in  such  an  establishment  held  not  to  be  wholly  employed 
as  a  domestic  servant  within  the  meaning  of  the  same 
statute. 

Case  stated  by  a  metropolitan  police  magistrate. 
Upon  the  hearing  at  the  Bow-street  police-court 
on  the  27th  of  February,  1899,  of  a  summons  upon 
complaint  made  on  behalf  of  the  respondents  that  the 
appellants  daring  a  certain  week  in  January,  1899,  at 
the  Savoy  Hotel  and  Kestanrant,  the  Strand  (being  a 
shop  within  the  meaning  of  the  ShopHours  Act,  1892), 
in  the  parish  of  St.  Martin-in-the-JPields,  did  unlaw- 
fully employ  in  or  about  the  said  shop  one  Arthur 
Knight  (being  a  young  person  within  the  meaning  of 
the  said  Act)  for  a  longer  period  than  seventy-four 
hours,  including  meal-times,  whereby  the  appellants 
became  liable  to  the  penalty  provided  by  the  said  Act ; 
and  further,  that  the  appellants  at  the  said  Savoy 
Hotel  and  Bestanrant  did  mdawfully  fail  to  keep 
exhibited  the  notice  required  by  section  4  of  the  said 
Act,  the  following  facts  were  proved  or  admitted : 

The  appellants  are  the  owners  of  the  Savoy  Hotel 
and  Restaurant,  which  is  licensed  to  be  kept  as  an  inn 
for  the  sale  of  intoxicating  liquors  under  the  Act 
9  Qeo.  4,  c.  64,  and  the  Acts  amending  the  same. 

The  premises  are  structurally  a&pted  for  use 
as  an  inn  or  hotel  for  the  reception  of  guests  and 
travellers  desirous  of  staying  therein  and  for  supply- 
ing refreshments  to  the  public,  and  include  a 
restaurant,  grill-room,  and  dining-room  in  which 
meals  and  intoxicating  liquors  are  supplied  to 
members  of  the  public,  whether  guests  staving  at  the 
hotel  or  not.  There  is  no  bar  or  counter  for  the  sale 
of  intoxicating  liquors,  but  intoxicating  liquors  are 
sold  by  retail  by  supplying  them  in  the  said 
restaurant,  grill-room,  and  dining-room  and  to 
guests  in  their  rooms.  The  business  of  the  said 
restaurant  is  conducted  in  the  same  manner  as  that 
of  other  high-class  restaurants  in  London,  and 
refreshments  are  sold  there  to  the  public  as  at  other 
restaurants.  The  excise  licence  is  granted  under 
the  statute  43  &  44  Yict.  c.  20,  s.  43,  sub-section  4. 

Arthur  SIniffht,  a  boy  of  fifteen  years  of  age,  was 
employed  by  the  appellants  at  the  Savoy  Hotel  as  a 
page-boy  in  the  general  service  thereof  for  eighty- 
nine  hours  per  week  or  thereabouts  instead  of  seventy- 
four  hours.  He  slept  in  the  hotel.  The  first  thing  in 
the  morning  he  assisted  in  dusting  the  reception- 
rooms,  but  he  was  principally  employed  as  a  messenger 
taking  up  messages  to  and  sending  off  telegrams  and 
messages  for  persons  staying  at  or  using  the  hotel 
and  restaurant. 

There  was  no  notice  at  the  said  hotel  such  as  is 
required  by  the  provisions  of  the  said  Acts  to  be 
exhibited  in  shops  where  young  persons  are  employed. 

On  behalf  of  the  appdlants  it  was  contended  that 
whereas  the  word  ''shop"  is  defined  by  the  Shop 
Hours  Act,  1892,  to  indude  licensed  public-houses 
and  refreshment  houses  of  any  kind,  the  said  Savoy 
Hotel  was  not  a  public-house  nor  a  refreshment  house 
within  the  meaning  of  the  said  statute,  and  that  the 
said  expressions  '*  public-house  "  and  '*  refreshment 
house  '*  were  only  intended  to  apply  to  ordinary 
public-houses  where  intoxicating  liquors  were  sold  at 
a  bar,  and  to  refreshment  houses  licensed  for  the 
sale  of  wine  and  beer  under  23  Vict.  o.  27. 

It  was  further  contended  that  the  page-boys 
employed  in  the  said  hotel  were  domestic  servants 
and  thereby  exempt  from  the  operation  of  the  Act. 

Qn  behalf  of  the  respondents  it  was  contended  that 


the  Savoy  Hotel  or  some  part  or  parts  thereof 
within  the  definition  of  the  word  '*shop"  in  the 
Shop  Hours  Act,  1892,  and  that  the  said  page-boys, 
including  the  said  Arthur  Eoight,  were  employed 
there  within  the  meaning  of  the  said  Aot. 

The  magistrate  was  of  opinion  that,  regard  being 
had  to  the  nature  of  the  business  carried  on  as  above 
stated  at  the  Savoy  Hotel,  it  was  such  a  licensed 
public-house  as  to  fall  within  the  definition  of  the 
word  shop  in  the  said  Act.  And  he  was  of  opinion 
that  Arthur  Enight  being  so  employed  as  above 
stated  was  not  wholly  employed  as  a  dom<«tio  servant 
within  the  meaning  of  the  said  Act.  He  therefore 
convicted  the  appel^ts  and  infiicted  a  fine  in  respect 
of  the  offence  charged  in  each  summons. 

The  question  for  the  opinion  of  the  oonrt  was 
whether  on  the  facts  stated  the  decision  was  right 

Section  3  of  the  Shop  Hours  Act,  1892,  prohibits 
the  employment  of  a  '*  youcg  person  "  in  or  about  a 
shop  for  a  longer  period  than  seventy-foor  boors, 
including  meal  times,  in  any  one  week. 

Section  4  requires  a  notice  referring  to  the  profi- 
sions  of  the  Act  to  be  kept  exhibited  m  a  oonspicaoos 
place  in  the  shop. 

Section  9  provides  that  "  unless  the  context  other- 
wise requires,  shop"  means  retail  and  wholesale 
shops,  markets,  stalls,  and  wu^houses  in  which 
assistants  are  employed  for  hire,  and  tnclndes 
Ucensed  pubUo-houses  and  refreshment  housea  of  any 
kind.  ''Toung  person  means  a  person  under  ths 
age  of  eighteen  years." 

Section  10  provides  that  nothing  in  the  Act  shdl 
apply  to  **  any  person  wholly  employed  as  a  domestic 
servant.'* 

Avory,  ^or  the  appellants.— The  oonviotion  was 
wrong  on  two  grounos.  First,  the  Savoy  Hotel  is  not 
a  public-house  or  refreshment  house  within  the  mean- 
ing of  the  Act.  The  definition  of  ''shop"  must  be  read 
with  due  regurd  to  the  objects  of  the  Act.  "  Shop** 
is  to  include  *'  public-house  "  where  neoesaary  for  the 
purposes  of  the  Act.  A  house  which  is  used  mainly 
for  selling  liquor,  although  generally  called  a  paUio- 
house,  is  to  be  a  shop  within  the  Act.  But  the  Savoy 
Hotel  is  not  a  house  of  that  description.  Secondly, 
the  boy  was  wholly  employed  as  a  domestio  servant 
and  is  therefore  within  the  exemption.  A  page-boy  is 
in  the  same  position  as  a  waiter,  who  is  a  domestao 
servant  and  requires  a  licence  under  the  revsnns 
laws:  Spencer  v.  Sheerman,  23  L.  T.  Rep.  873,  19 
W.  R.  C.  L.  Dig.  87.  He  is  not  a  shop  assistant  and 
the  Act  does  not  apply  to  him. 

Daldyy  for  the  respondents. — ^The  oonviotion  was 
right.  The  Shop  Hours  Act,  1892,  ouRht  to  be 
liberally  construed  :  CoUman  v.  Boberts,  44  W.  B.  445^ 
[1896]  1  Q.  B.  457.  ''Public-house"  is  defined  to  mesa 
*'  an  inn  or  tavern ;  in  England  espeoiaUy,  one  wlueh 
rarely  accommodates  lodgers  and  which  has  bx  its 
chief  business  the  selling  of  beer  and  other  li^oons'*: 
Century  Dictionary.  Its  primary  sense  is  an  inUt  and 
it  is  used  in  that  sense  in  the  Aot  of  1892.  TIm 
magistrate  has  found  as  a  fact,  on  sufficient  evidenee, 
that  the  boy  was  not  a  domestic  servant. 

He  also  cited  Londonand Suburban  Land  and BuHdimg 
Co.  V.  Field,  16  Ch.  D.  645,  29  W.  B.  Dig,  66; 
Coombs  V.  Cook,  Cab.  &  Ell.  75. 

Avory  replied. 

Channell,  J.— This  case  is  not  altogether  free  from 
difficulty,  but  I  have  come  to  the  oondnsion  that  the 
appeal  uioald  be  dismissed.  The  object  of  the  stetnia 
is  to  restrict  the  number  of  the  hours  of  emplojBsent 
in  shops  of  young  persons  under  eighteen  yeen  ol 
age.  The  employment  of  voung  persons  in  xactonss 
had  already  been  provided  for  by  statute,  and  tiis 
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intention  of  the  Act  of  1892  was  to  extend  similar 
proTirions  to  different  kinds  of  employment,  the 
nature  of  the  employment  affected  is  to  be  gathered 
from  the  Act  itself.  The  recital  is  not  very  important, 
hat  it  dhows  that  the  object  of  the  Act  was  to  prevent 
the  injory  to  the  health  of  yoong  persons  employed 
in  shops  and  warehonses  oansed  by  the  length  of  the 
period  of  employment.  After  forHdding  in  section  3 
the  emplojrment  of  yonng  persons  in  or  abont  a  shop 
for  more  than  seventy-fonr  honrs,  indnding  meal- 
times, in  any  one  week,  the  Act  goes  on  in  section  9 
to  define  tiie  meaning  of  the  word  ''shop.'*  It 
commences  by  defining  it  as  meaning  ''  retail  and 
wholesale  shops,  markets,  stalls,  and  warehouses  in 
which  assistants  are  employed  for  hire,"  and  this  is 
the  primary  meaning  that  the  word  bears  throughout 
the  Act;  the  section  then  goes  on  to  say,  "and 
includes  licensed  public-houses  and  refreshment  houses 
of  any  kind."  The  meaning  of  legislating  in  this  way 
is  that  the  Legislature  int^ded  to  bring  within  the 
Act  something  that  otherwise  would  not  be  within  it, 
but  would  nererthelesB  be  within  the  misdiief  against 
which  the  Act  was  intended  to  provide.  Neither  a 
licensed  public-house  nor  a  refres^ent  house  comes 
within  tne  ordinary  meaning  of  the  word  '*shop," 
but  the  Legislature  were  of  opinion  that  there 
were  some  public-houses  and  refrediment  houses 
as  much  within  the  mischief  sought  to  be  gxuurded 
against  as  any  ordinary  shop.  That  being  so,  we 
ought  not  to  give  any  importance  to  the  fact  that  the 
Act  appears  to  apply  to  establishments  which  one 
would  have  thought  there  would  be  no  intention  to 
include  within  its  scope,  for  we  know  that  the  result 
of  an  interpretation  clause  is  frequently  to  bring 
incongruous  things  within  the  operation  of  a  statute. 
There  being  then  some  licensed  public-houses  and 
refreshment  houses  to  which  the  definition  of  '*  shop  " 
WIS  intended  to  apply  because  they  were  in  the 
mischief  of  the  Act,  now  ftir  is  that  definition  to  be 
held  to  extend?  The  section  in  terms  appUes  to 
licensed  public-houses  of  any  kind,  and  I  tmnk  that 
every  plabe  of  business  having  a  public-house  licence 
must  be  held  to  be  within  the  Act;  t^ere  is  no 
greater  hardship  in  making  the  Act  apply  to  employ- 
ment in  the  grandest  hotel  than  there  is  in  applying  it 
to  a  public-house  of  an  inferior  description.  I  think, 
therdore,  that  we  are  bound  so  to  interpret  the  Act 
as  to  make  it  include  the  Savoy  Hotel ;  it  is  true  that 
that  establishment  is  not  an  ordinary  public-house, 
but  it  has  a  public-house  licence  attached  to  it,  and 
licensed  public-houses  of  any  kind  are  within  the  opera- 
tion of  the  Act.  It  is  entirelv  within  the  mischief  of 
the  Act,  and  I  think  that  the  learned  chief  magistrate 
was  light  in  the  conclusion  at  which  he  arrivM.. 

On  the  secondpoint,  as  to  whether  the  boy  was  wholly 
employed  as  a  domestic  servant,  the  learned  magistrate 
found  that  he  was  not ;  I  think  that  there  was  evidence 
on  which  he  oould  so  find,  and  that  his  decision  cannot 
be  disturbed.  In  saving  this  I  do  not  desire  to 
intimate  a  doubt  as  to  me  correctness  of  his  condnsion ; 
indeed,  I  think  that  his  decision  upon  this  point  also 
was  right,  and  that,  if  the  case  comes  (as  I  have 
alreiudy  held  it  does)  within  the  Act,  it  does  not  come 
within  the  ezdusion. 

BuokkHiL,  J.—  I  agree  upon  both  points,  and  will 
only  add,  as  regards  the  first  point,  that  the  proper 
way  to  read  section  9  is  to  read  it  as  applying  to 
licensed  public-houses  of  any  and  every  kind;  we 
have  no  right  to  say  that  the  Savoy  Hotel,  which  is  a 
public-house  of  a  kmd,  is  not  withm  the  Act. 

Appeal  dtBtnused. 

Solidtors  for  the  appellants,  FladgaU  <k  Co, 

Bolidtor  for  the  respondents,  Blaxland, 


<Soutt  of  SppfaU 

Appeal.  ) 

(A.  L.  South,  Collins,  [  Feb.  17. 

and  Bomer,  L.  JJ.)   ) 

Mason  v.  A.  B.  Dean  (Ldcitkd].  (a.) 

MasUr  and  servant — Employment — Accident — Building 
being  constructed  by  means  of  a  scaffolding — Painting 
ceiling  of  theatre — Undertakers— Persons  undertaking 
construction  of  part  of  building — Workmen* s  Compen" 
sation  Act,  1897  (60  d:  61  Vict.  c.  37),  s.  7,  sub- 
sections  1,  2. 

In  an  arbitration  under  the  Workmen^  Compensation 
Act  it  appeared  that  a  firm  of  builders  had  undertaken 
to  build  a  theatre,  and  that  the  building  owners,  under 
powers  reserved  to  them  in  the  contract,  had  placed  a 
substantial  portion  of  the  work,  including  the  fixing  of  a 
ceiling  and  the  erection  of  a  proscenium,  in  the  Jiands  of 
a  firm  of  decorators.  A  workman  in  the  employment  of 
the  decorators,  while  working  on  a  scaffolding  erected  by 
the  builders,  and  while  engaged  in  painting  the  ceiling 
of  the  theatre  {the  building  being  over  thirty  feet  in 
height),  accidentally  fell  to  the  floor  and  was  killed.  In 
proceedings  against  the  decorators. 

Held,  that  the  emplovment  of  the  deceased  wets  an 
employment  to  which  the  Act  applied,  and  that  the 
respondents  were  undertakers  within  the  Act. 

Wood  V.  Walsh  &  Sons,  47  W.  B.  604,  [1899]  1 
Q.  B.  1009,  considered. 

Appeal  from  a  decision  of  the  judge  of  the  Salford 
County  Court  on  questions  of  law  submitted  to  him  by 
an  arbitrator  under  the  Workmen's  Compensation 
Act,  1897. 

The  applicant  was  the  widow  of  a  painter,  who  met 
witii  his  death  by  an  accident  while  in  the  employ- 
ment of  the  respondents,  a  firm  of  decorators. 

A  contract  had  been  entered  into  by  Moore  &  Sons, 
a  firm  of  builders,  for  the  construction  of  a  theatre  at 
Ecdes,  and  for  the  erection  of  a  scaffolding  to  be 
used  in  the  construction.  Under  a  power  reserved  in 
the  contract  the  building  owners  let  off  the  decorative 
work  to  the  respondents.  This  decorative  work 
included  the  providing  and  fixing  of  a  moulded 
circular  ceiling,  a  proscenium,  and  other  substantial 
portions  of  the  building. 

The  deceased  was  engaged  in  painting  the  ceiling, 
and  was  working  on  the  scaffolding  erected  by  the 
builders,  when  one  of  the  planks  gave  way  and  he 
fell  to  the  floor  and  was  killea.  The  building 
exceeded  thirty  feet  in  height. 

The  arbitrator  to  whom  the  matter  was  referred 
held  that  the  respondents  were  undertaken  within 
tiie  meaning  of  section  7  of  the  Workmen's  Com- 
pensation Act,  being  engaged  iu  the  construction  of 
a  building  exoeeding  thirty  feet  in  height  by  means 
of  a  scaffolding,  and  that  the  action  arose  out  of  and  in 
the  course  of  an  employment  to  which  the  Act 
applied,  and  he  made  an  award  in  favour  of  the 
applicant  for  £300. 

At  the  request  of  the  respondents  the  arbitrator 
submitted  the  following  questions  of  law  for  the 
decision  of  the  county  court  judge:  (1)  Whether  the 
respondents  were  undertakers  in  the  construction  of  a 
building  within  the  meaning  of  the  Act ;  (2)  whether 
the  employment  in  the  course  of  which  the  said 
personal  injuries  were  caused  to  the  deceased 
workman  was  employmeiit  to  which  the  Act  applies. 

The  county  court  judge  reversed  the  decision  of  the 
arbitrator,  on  the  ground  that,  though  the  re- 
spondents were  undertakers  engaged  in   the   oon- 


(a.)  Beported  by  F. 


G.  BuoKBR,  Esq., 
at-Law. 
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Btraotion  of   a  buflding  within   the   Act,    yet  the 
employment  of  the  deceased  in  painting  the  ceilhig 
of  the  theatre  was  not  an  employment  to  whidb  the 
Aot  applied. 
TheappUoant  appealed. 

B.  W,  Harper,  for  the  applicant.— The  learned 
county  court  judge  thought  ne  was  bound  by  the 
decision  of  this  court  in  Wood  t.  WaUh  &  Sana,  47 
W.  B.  504,  [1899]  1  Q.  B.  1009,  to  hold  that  painting 
the  ceiling  of  the  theatre  was  not  an  employment  to 
which  the  Act  applied.  The  decision  m  that  case 
was  that  the  mere  painting  of  the  outside  of  a  house 
was  neither  construction  nor  repair.  The  present 
case  is  clearly  a  case  of  the  construction  of  a  bmlding. 
The  work  which  was  undertaken  by  the  respondents, 
and  on  which  the  applicant  was  engageo,  was  an 
essential  part  of  the  construction  of  a  theatre. 

C.  A.  BusseU,  Q.C,  and  T.  F.  Byrne,  for  the 
respondents.— The  real  question  in  the  case  is, 
whether  the  respondents  were  undertakers  within 
the  meaning  of  the  Act ;  and  this  question  was  not 
properly  considered  either  by  the  armtrator  or  by  the 
county  court  judge.  The  Axst  says,  in  section  7,  sub- 
section 2,  that  <' undertakers '^  in  the  case  of  a 
building  means  the  persons  undertaking  the  con- 
struction, repair,  or  demolition.  Here  Moore  &  Sons 
were  the  persons  who  undertook  the  construction  of 
the  builoing.  The  respondents  only  undertook 
something  subsidiary  to  the  construction  of  the 
building. 

A.  L.  Smith,  L.J. — ^In  my  opinion  the  respondents 
ace  liable  in  this  case.  The  county  court  judge 
held  that  they  were  not,  tJiinking  himself  bound 
by  Wood  ▼.  Wahh  A  Sons.  But  that  case,  in 
wiiioh  we  held  that  painting  the  outside  of  a 
house  is  not  an  employment  to  which  the  Act 
applies,  has  nothinff  to  do  with  this  case.  Here 
Moore  &  Sons,  a  firm  of  builders,  undertook  the 
building  of  a  theatre.  By  the  terms  of  the  con- 
tract it  was  open  to  the  building  owners  to  give 
part  of  the  work  to  other  persons,  and  theyput 
part  of  it  in  the  hands  of  the  respondents.  Wbile 
the  respondents  were  doing  this  part  of  the  work,  the 
deceased,  who  was  in  their  employment,  met  with  his 
death.  The  question  is,  whether  this  employment 
was  an  employment  to  which  the  Act  applies.  It  is 
important  to  obserye  that  the  buildmg  was  not 
completed.  The  respondents  were  put  on  to  do 
certain  work  which  would  help  to  bnng  it  to  com- 
pletion. The  contract  of  the  respondents  with  the 
building  owners  shows  that  a  work  of  construction 
had  to  be  done  by  the  respondents.  The  specified 
work  indndes  the  putting  up  of  a  ceiling,  the  erection 
of  a  proscenium,  and  the  fizmg  the  private  boxes  with 
oolumns.  It  is  true  that  a  good  deal  of  the  work 
specified  in  the  contract  is  decoration  pure  and 
snnple.  But  there  is  ample  to  show  that  the 
respondents  had  also  to  porform  structural  work. 
Section  7  of  the  Act  says  that  the  Aot  is  to  apply  to 
« employment  by  the  undertakers  as  hereiostfter 
defined  on,  in,  or  about  any  building  which  exceeds 
thirty  feet  in  height,  and  is  either  bong  constructed 
or  repaired  by  means  of  a  scaffolding,  or  beizig 
demolished."  This  building  was  oyer  thirty  feet  in 
heiffht,  and  it  was  being  constructed  by  means  of  a 
B<»ffolding.  In  my  opinion  the  employment  of  the 
deceased  was  an  employment  to  which  the  Act 
applies.  Then  was  he  employed  by  undertakers 
as  defined  in  the  Act?  Sub-section  2  of  section 
7  says  that  ''undertakers"  in  the  case  of  a 
building  means  the  persons  undertaking  the  con- 
struction, repair,  or  demolition.  Ought  that  to 
be  construed  as  meaning  only  toe  persons 
updert^king   the  construction  of    the  whole  of    a 


building,  or  does  it  also  include  the  persons  undsr^ 
taking  tiie  construction  of  a  substantial  part  of  a 
building  P  In  my  opinion  a  person  who  undertakes 
the  construction  of  a  substantial  part  of  a  building 
is  an  undertaker  within  the  meanmg  of  the  Act.  I 
think  that  on  the  other  point  the  county  oourt  judge 
was  wrong,  and  that  the  applicant  is  entitled  to  the 
compensation  which  has  been  awarded  to  her  by  the 
arbitrator. 

Collins,  "LJ, — I  am  of  the  same  opinion.  I  think 
the  county  court  judge  was  under  a  misapprehensicQ 
in  consid^ng  himself  bound  by  Wood  ▼.  WaUk  A 
Sons,  The  arbitrator  found  that  the  work  on  which 
the  respondents  were  engaged  was  a  work  of 
construction.  I  agree  with  that.  The  spedfioatum 
embraces  work  which  must  be  described  as  oon- 
struction  rather  than  decoration.  On  that  g^round 
the  decision  of  the  county  court  judge  cannot  be 
supported. 

But  counsel  for  the  respondents  contend,  as  they 
are  perfectly  entitied  to  do,  although  there  is  no 
crois-appeal,  that  the  county  court  judge  was  wrong 
on  the  other  point — ^viz.,  in  holding  that  the 
respondents  were  undertakers  within  the  meaning  of 
the  Act.  They  argue  that  the  Legislature  meant  bj 
undertakers  only  persons  who  undertake  the  con- 
struction of  a  whole  building,  and  not  persons  who 
undertake  the  construction  of  part  of  a  bmlding. 
Here  the  deceased  man  was  en^^aged  in  painting. 
But  in  my  opinion  it  is  immaterial  what  partioolar 
work  the  man  was  doing.  The  question  is  Aether 
his  employers  were  undertakers.  I  do  not  wish  to 
lay  great  stress  on  the  fact  that  the  word  "  penons  " 
in  the  plural  is  used  in  the  definition  of  **  undertakers  " 
in  the  case  of  a  building,  though  not  in  the  caae  of 
an  engineering  work.  But  in  my  opinion,  cm  the 
naturu  construction  of  the  words  of  the  section,  it  is 
intended  to  include  the  case  where  more  persons  than 
one  are  engaged  under  separate  contracts  wiA 
the  building  owner  in  brinffinff  about  the  constmctian 
of  a  building ;  and  I  thiu  tiiat  the  respondents  in 
this  case  were  undertakers  within  the  Act. 

BoMBR.  L.J.— I  agree.  I  think  that,  where  a 
building  is  being  constructed  by  sereral  undertaken, 
not  joinUy,  but  eadi  doing  a  separate  and  substantial 
part  of  the  construction,  each  and  all  of  them  fall 
within  the  definition  of  undertakers  in  section  7,  sub- 
section 2.  Bat  then  under  section  1,  only  that  under- 
taker is  liable  to  pay  compensation  in  whose  employ- 
ment the  injured  workman  was  at  the  time  of  the 
aoddent.  That  seems  to  me  the  only  sensible  oon- 
struotion  of  the  Act. 

Appeal  dUowed, 

Solictors  for  the  applicant,  ArhcoU,  CockdJ^  ± 
Ohadwick,  for  Alfred  B(Ues,  Morecambe. 

Solicitors  for  the  respondents,  Lctwaon,  GoppoeJt,  A 
Hart,  Manchester,  for  Hargreave  &  Heaion,  Bmung- 
ham. 


Div.  ) 

Bigby  and } 
s7l.JJ.)     J 


Feb.  15. 


From  Ohan.  Diy. 
(Ldndley,  M.B.,  and  Bigb 
Yaughan  Williams,  L.J 

Stkwabt  v.  Bhodis.  (a.) 

Pra^Hce—Leave  to  issue  execution  u$ider  B.  S.  C,  ard, 
42,  r.  23'-Charging  order  under  B.  8.  C,  ord.  46^  r. 
1 — Death  of  judgment  debtor — LiabUUy  <^t 

The  effect  of  obtaining  leave  to  issue  exeaUion  ( 


(a.)  Beported  by  J.  I.  STiBLnra,  Bsq.,  Banistar- 
at-Law. 
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an  executor  under  ord.  42,  r.  23,  ia  to  ditpense  with  the 
McesHty  of  obtaining  a  judgment  against  the  executor^ 
Ivi  is  not  equivalent  to  obtaining  a  Judgment  against  him, 
A  charging  order  under  ord,  46,  r.  1,  has  only  such  effect 
as  is  provided  by  the  Acts  1  cf;  2  Vict,  c,  110,  m. 
14, 15,  and3&4  Vict.  c.  82,  a.  1.  Under  theee  Acts 
a  charging  order  can  only  be  made  against  a  person 
against  whom  a  judgment  has  been  obtained. 

It  folUnvSi  there/ore,  that  a  creditor  who  has  obtained 
judgment  against  a  debtor  cannot,  ajter  the  death  of  the 
deMoTt  obtain  a  charging  order  nisi  against  t?ie  executor 
of  the  deceased  judgment  debtor  without  first  obtaining 
judgment  against  the  eocecutor, 

Pmney  v.  Hinde,  27  W,  B.  413,  4  Q.  B.  D,  102,  and 
Haly  V,  Barry,  16  W,  B.  654,  L.  B,  3  Ch,  App,  452, 
discussed. 

Decision  of  Siirling,  J.,  ante,  p,  233,  affirmed* 

This  was  an  appeal  from  a  dedsion  of  Stirling,  J. 
(reported  ante,  p.  233). 

The  question  inyolyed  was  whether  a  dharging 
order  nisi  made  under  ord.  42,  r.  23,  against  a 
deceased  judgment  debtor  was  valid  as  against  his 
ezecntor.    The  facts  may  be  shortly  stated  as  follows : 

The  action  was  commenced  in  the  Queen's  Bench 
Diyision  to  recover  a  sum  of  £959  lis.  9d.  dae  to  the 
pkintifb  from  the  defendant  Bhodes  in  respect  of 
certain  shares  in  the  Lands  Trust  Co.  (Limited) 
standing  in  his  name.  The  defendant  appeared, 
and  on  the  30th  of  January,  1899,  an  order  was  ob- 
tained giving  leave  to  sign  judgment  under  order  14. 

On  the  27th  of  March  the  defendant  died. 

On  the  9th  of  June  his  will  was  proved  by  his 
executor,  one  Wilford. 

On  the  16th  of  June  an  action  in  Chancery  for 
administration  was  commenced  by  a  secured  creditor 
of  Rhodes.  On  the  same  day  an  order  was  made  in 
Lunacy  (Bhodes  having  been  a  person  of  unsound 
mind  not  so  found  by  inquisition)  to  the  effect  that 
eDongh  of  a  fund  in  court  of  £743  Ss.  7d.  New  Consols 
standing  to  the  credit  of  the  defendant  in  connection 
with  certain  lunacy  proceedings  against  him  in  his 
lifetime  diould  be  realized  to  pay  the  costs  when  taxed, 
the  residue  to  be  transferred  to  Wilford, 

On  the  17th  of  Jane  a  charging  order  nisi  was  made 
at  chambers,  to  the  effect  that  the  plaintiffii  should  be 
at  liberty  to  issue  execution  against  Wilford,  the 
executor  of  the  deceased  judgment  debtor,  under 
cord.  42,  r.  23,  and  that  unless  sufficient  cause  were 
shown  to  the  contrary  on  the  28th  of  June,  the 
defendant's  interest  in  the  said  sum  of  New  Cooisols 
should,  and  that  it  in  the  meantime  did,  stand 
charged  with  the  payment  of  the  sum  due  on  the 
judgment. 

On  the  22nd  of  June  judgment  for  the  administra- 
tion of  Bhodes's  estate  was  pronounced  in  the  Chan- 
cery action. 

On  the  26th  of  June  the  present  action  was  trans- 
ferred from  the  Queen's  Bench  Division  to  Stirling,  J. 

A  preliminary  objection  was  taken  that  there  was  no 
power  under  the  statutes  to  make  an  order  after  the 
death  of  a  debtor  charging  his  interest  in  property 
with  the  judgment  debt. 

Stirling,  J.,  allowed  the  objection. 

The  plaintiffs  appealed. 

Jenkins^  Q,C,,  and  Whinnw,  for  the  appeaL — 
Under  the  old  procedare  a  oremtor  who  had  obtained 
judgment  could  proceed  against  the  executor  of  the 
deceased  debtor  by  entering  a  suggestion  or  by  scire 
/ados.  Now  the  proper  course  is  to  obtain  leave  to 
issue  execution  under  ord.  42,  r.  23.  Leave  has  been 
obtained  under  this  order,  and  the  effect  is  to  make  the 
executor  a  defendant.  Holy  v.  Barry,  16  W.  B.  654, 
L.  B.  3  Ch.  App.  462,  is  in  favour  of  this  contention. 
There  it  was  never  suggested  that  because  a  judg- 


ment debtor  was  dead  by  no  process  could  the  judg- 
ment be  put  into  execution.  Finney  v.  Hinde,  27 
W.  B.  413,  4  Q.  B.  D.  102,  seems  to  suggest  that  the 
remedies  given  to  the  creditor  under  1  &  2  Vict.  c.  1 10 
were  not  meant  to  go  further  than  the  old  remedy  of 
arrest,  but  there  is  nothing  in  the  language  of  the 
Act  to  bear  out  this  contention. 

They  also  referred  to  Watts  v.  Jefferyes,  3  Mac.  &  G. 
422,  and  to  Brereton  v.  Edwards,  37  W.  B.  47,  21 
Q.  B.  D.  226,  488. 

Barman,  for  the  executor.— The  form  of  the  order 
shows  that  this  appeal  must  fail.  The  appellants  are 
in  fact  seeking  to  amend  their  order  in  spite  of  the 
administration  action.  Ord.  46  provides  that  a 
charging  order  sheJl  only  operate  under  1  &  2  Yict. 
c.  110,  ss.  14,  15,  and  3  &  4  Yict.  c.  82,  s.  1.  But 
under  these  statutes  the  appellants  must  fail,  as  the 
person  to  give  tiie  charge  is  the  judgment  debtor,  who 
IS  dead* 

He  referred  to  Dixon  v.  Wrench,  17  W.  B.  591, 
L.  B.  4Ex.  154  ;  Oill  v.  Continental  Union  Qaa  Co.,  21 
W.  B.  Ill,  L.  B.  7  Bx.  332 ;  Wallace  v.  M'Cann,  4  Lr. 
Eq.  522. 

E,  8.  Ford  {Upjohn,  Q.C,  with  him),  for  the 
liquidator  of  the  Lands  Trast  Co.  (Limited).— ^aZv  v. 
Barry  is  distinguishable  from  the  present  case,  while 
Finney  v.  Hinde  is  a  dear  authority  agunst  the 
appellants.  The  plaintiffs  ouffht  to  have  made  the 
executor  a  defendant  under  ora.  17.  s.  4. 

He  referred  to  In  re  Cave,  W.  N.  (1892),  p.  142. 

Jenkins,  Q,C,,  in  reply,  referred  to  In  re  8hepha/rd, 
Aikins  v.  Shephaflrd,  38  W.  B.  133,  43  Ch.  D.  131. 

LuTDLEY,  M.B. — ^This  is  a  small  point  of  practice, 
but  a  very  important  one.  Li  the  m«t  place  it  struck 
us  all  that  no  one  had  ever  heard  of  a  charffing  order 
of  this  sort  before.  These  charging  orders  liave  been 
in  operation  ever  since  the  beginning  of  the  present 
reign,  and  nobody,  except  in  one  case  to  which  I  will 
refer  presentiy,  lias  ever  obtained  or,  so  far  as  I  am 
aware,  discussed  the  possibility  of  obtaining  a  charg- 
ing order  against  an  executor  for  a  debt  due  from  the 
deceased.  I  do  not  say  that  it  cannot  be  done,  but 
the  right  to  a  charging  order  is  statutory,  and  we  must 
look  to  the  statutes  that  relate  to  it.  Ord.  46,  r.  1, 
makes  that  unmistakeable.  It  does  not  substitute  any 
new  method  of  getting  a  charging  order,  and  it  does 
not  increase  the  number  of  cases  in  which  a  dharginff 
order  can  be  got.  It  says:  *' An  order  charging  stock 
or  shares  may  be  made  by  any  Divisional  Court  or  by 
a  jndffe,  and  the  proceedings  for  obtaining  such  order 
smdl  DC  such  as  are  direct^,  and  the  effect  shall  be 
such  as  is  provided  by  the  Acts  1  &  2  Yict.  c.  110,  ss. 
14,  15,  ana  3  &  4  Yict  c.  82,  s.  1."  Therefore  we  are 
referred  by  the  order  to  those  statutes,  both  for  the 
proceedings  for  obtaining  a  charging  order  and  the 
effect  of  it  when  obtained.  Now  let  us  look  at  those 
statutes.  The  important  one  is  1  &  2  Yict.  c.  110,  s. 
14.  [His  lordship  read  the  section,  and  continued :] 
Ther^ore  it  is  a  condition  of  the  application  of  this 
Act  and  of  obtaining  a  charging  order,  that  you  must 
have  a  person  agamst  whom  a  judgment  has  been 
entered,  and  the  procedure  shows  that  tiiat  person  is  the 
judgment  debtor,  who  must  be  in  a  position  to  show 
cause  why  the  charging  order  should  not  be  made. 
In  other  words,  he  most  be  alive,  and  it  was  settied  so 
long  ago  as  Finney  v.  Hinde  that  if  you  had  a  charg- 
ing order  nisi  against  a  dead  man  it  was  useless,  and 
that  you  could  not  convert  it  into  an  order  absolute. 
That  is  all  that  Finney  v.  Hinde  really  decided.  That 
led  to  this  pojMible  state  of  things :  that  if  a  person, 
who  had  got  a  judgment  against  a  deceased  man, 
wanted  to  get  a  charging  order  against  the  executor  he 
must  get  judgment  against  the  executor  apd  ipal^e  hi^ 
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judgment  debtor,  which  ooaLd  be  done  under  the  old 
nraotioe.  Then  the  ezeoator  being  a  judgment 
debtor  the  procedure  under  the  Acts  Moomee  applic- 
able. Now,  of  course  there  are  difficulties  about  that, 
and  the  real  objection  to  this  experiment  is  that  an 
attempt  has  been  made  to  obtain  a  charging  order 
against  an  executor  without  making  lum  a  judgment 
diebtor.  The  DlaintifP  says  that  he  had  done  that 
which  under  the  modem  practice  is  equivalent  to 
obtaining  a  judgment.  Let  us  look  at  what  has  been 
done.  The  oraer  relied  on  by  the  appellant  as 
making  this  modem  procedure  equivident  to  obtain- 
ing a  judgment,  is  ora.  42,  r.  23.  If  you  have  judg- 
ment against  a  deceased  man  you  need  not  enter 
another  judgment  against  his  executors,  but  you  can 
under  that  order  obtain  leave  to  issue  execution. 
There  are  two  views  of  the  effect  of  that  order.  One 
view  is  that  contended  for  by  the  appellants — that  an 
order  giving  leave  to  issue  execution  is  equivalent  to 
a  jud^ent.  The  other  view  is  that  ord.  42,  r.  23, 
which  gives  leave  to  issue  execution,  dispenses  with 
the  judgment,  and  in  my  opinion  the  latter  is  the  trae 
view.  The  order  does  not  say  and  does  not  mean 
that  you  are  to  be  treated  as  if  you  had  sot  a  judg- 
ment, but  that  although  you  have  no  jucQnnont  you 
need  not  obtain  one  because  you  may  issue  execution 
without  it.    Now  let  us  look  at  the  difference.    It  is 

Slain  that  leave  to  issue  execution  under  ord.  42,  r.  23, 
oes  not  operate  by  way  of  merger  against  any  cause 
of  action;  it  does  not  convert  the  creditor  into  a 
specialty  <ffeditor ;  it  has  not  the  effect  of  a  judgment. 
The  trae  explanation  of  the  rule  is  that  you  need 
not  obtain  a  judgment  because  in  ninety- nine 
cases  out  of  a  hunmred  there  is  no  necessity  for  it 
and  yon  may  issue  execution  without.  But  if  that 
in  the  true  view  this  charging  order  is  altogether 
wronff,  because  the  person  getting  the  order  has  not 
compUed  with  the  conditions  imposed  by  1  &  2  Vict, 
c.  110  and  obtained  judgment  against  the  executor. 
But  then  it  is  said  that  the  plaintiff  having  got  judg- 
ment against  the  deceased  man  cannot  get  another 
judgment  de  bonU  UskUorU  against  the  executor.  Let 
us  see  what  that  comes  to.  If  he  cannot  do  that,  it 
follows  that  he  cannot  get  a  charging  order  at  all. 
But  if  so,  why  cannot  he  ?  The  reason  is  that  there 
used  to  be  proceedings  for  reviving  judgments  against 
executors,  «ctre  facias^  and  so  on,  and  there  was  no 
difficulty  about  it.  If  all  that  practice  is  abolished 
(we  have  not  had  time  to  look  into  that)  what  follows  F 
it  follows,  not  that  the  creditor  has  no  remedy,  but 
that  he  must  bring  an  administration  action.  That 
is  the  modem  practice,  and  that  explains  why,  from 
the  passing  of  1  &  2  Vict.  c.  110,  nobody  has  ever 
heard  of  a  charging  order  being  obtained  against  an 
executor  uxkni  a  judgment  made  ai^ainst  the  testator. 
The  only  case  that  throws  any  doubt  on  that,  and 
which  is  to  a  certain  extent  iuconsistent  with  it,  is  the 
case  of  Holy  v.  Barry,  In  that  case  a  char«ng  order 
had  been  obtained  against  the  testator.  The  usual 
practice  was  followed  and  the  executor  was  made  a 
party,  and  Wood  and  Selwyn,  L.JJ.,  said  that  was 
equivalent  to  obtaining  |t  charging  order.  Whether 
that  was  equivalent  to  it  under  the  old  practice  or  not 
it  is  not  necessary  to  consider,  but  be  that  as  it  may, 
the  decision  was  that  they  would  make  the  order 
absolute  for  what  it  was  worth.  They  held  that  if  a 
man  had  an  advantage  he  was  to  have  the  benefit  of 
it.  There  was  no  ffround  for  it,  except  that  put 
forward  by  the  appdlant,  that  you  must  stop  a  race 
between  creditors.  That  is  no  ground,  becaose  you 
cannot  do  it  simply  because  you  are  asked.  I 
recognize  that  there  are  observations  in  the  judgment 
or  Wood,  L.  J.,  which  make  me  doubt  whether  I  am 

Suite  ri||[ht  in  saying  that  you  cannot  do  it  even  now 
there  IS  any  method  of  getting  judgment  against 


the  executor.  I  doubt  whether  there  is  now.  I  am 
not  quite  sure  that  you  could  when  that  praotioe 
about  "  suggestions  "  was  in  vogue. 

However,  the  result  is  that  l£is  charging  order  is 
altogether  wrong.  Nobody  ever  saw  such  a  thing 
before ;  it  is  an  experiment  which  I  hope  will  not  m 
repeated.  As  to  our  general  jurisdiction,  we  should 
not  think  of  exercising  it  if  we  have  it.  The  Appeal 
will  be  dismissed  with  costs. 

BiGBY,  L.  J. — I  am  of  same  opinion.  Whether  or 
not  judgment  can  be  obtained  against  an  executor,  it 
appears  to  me  that  it  must  be  obtained  before  a 
charging  order  can  be  made  against  the  efttate  in  his 
han£.  If  it  is  possible  that  such  a  judgment 
may  be  obtained  under  the  present  practice,  then  a 
charging  order  may  also  be  obtained.  As  it  stands, 
I  agree  with  Stirling,  J.,  that  on  the  construction  of 
this  order  a  charging  order  is  obtained  on  the  interest 
of  the  only  person  who  can  be  pointed  out  as  a  judg- 
ment debtor,  and  therefore  it  is  no  use  at  all  as 
against  the  executor. 

Yauohan  Wiujams,  L. J.— I  agree.  It  is  quite 
dear  that  under  the  stetute  1  &  2  Vict,  c  110,  yon  must 
have  a  judgment  debtor  who  can  show  cause  against 
the  making  of  the  charging  order.  It  is  suggested 
here  that  you  have  got  a  judgment  debtor,  but  that 
sugp;estion  cannot  be  maintained  because  the  person 
agamst  whom  the  judgment  was  obtained  is  dead,  and 
so  far  as  his  personal  representetive  was  ooncecned 
no  Judgment  hu  been  obtained  against  him  at  alL 

Then  it  is  said  that  although  that  is  true,  something 
has  been  obtained  in  this  case  which  is  so  equivmlent 
to  a  judgment  against  the  executor  that  we  ought  to 
hold  the  requiremente  of  the  stetute  have  been  com- 
plied with,  and  it  is  said  that  that  something  oonsiste  in 
this  order,  which  has  been  obtained  under  ord.  42, 
r.  23.  I  cannot  agree  that  that  is  equivalent  to  a 
judgment  against  the  executor.  It  is  not  a  judg- 
ment against  the  executor  in  fact,  and  I  cannot 
consider  that  the  stetute  is  satisfied  by  the  obtaining 
of  such  an  order.  In  fact  I  veir  much  doubt  whether, 
if  you  could  proceed  at  all  under  the  stetute  alter  the 
death  of  the  judgment  debtor  without  obtaining  a 
judgment  against  the  executor,  this  order  under 
ord.  42,  r.  23,  wotdd  be  necessary  or  useful.  But 
all  we  have  to  deal  with  to*day  is  to  say  whether  or 
not  such  an  order  under  ora.  42,  r.  23,  does  so 
satisfy  the  stetote  as  to  enable  the  judgment  oreditor 
to  get  a  charging  order.  I  am  of  opinion  that  it  does 
not. 

ATppeal  dwniswd* 

Solicitors,  Markby^  Steufari,  <k  Co,;  May^  Sybet^ 
&  Go, 


V' 


From  Q.  B.  Div.         ) 
A.  L.  Smith,  Oollins,  and  |  Jan*  2S. 

^anghan  Williams,  L.JJ.]  ) 

Laitoashibb  Asylttmb  Boabd  v,  Mayob,  fto.,  of 
Manohsstsb.  (a.) 

Local  government — Experuea — Batei — A$ylum$  hoard^' 
CofUrihutiofia  from  county  and  cowUy  honmyhi — 
Apportionment — Rateable  vdluee — AaetamiUe  MiiiMS— 
Local  Government  Act,  1888  (51  &  52  Vict,  c.  41),  s. 
33,  aub-aection  2—Agricultwral  Bates  Act,  1896  (59  ^ 
60  Vict,  c  16),  $e,  1,  2,  3,  5,  9. 

By  a  local  Act  passed  in  1891  it  was  enacted  that  the 
Lancashire  Asylums  Board,  which  was  thereby  ooiutf- 
tuted,  should,  for  the  purpose  of  raising  the  annuai  nm 

(a.)  Reported  by  F.  G.  BuoKBB,  Bsq.,  Banister- 
at-Law. 
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regmred  for  fayment  of  the  experueB  incurred  hy  them, 
main  eonirihution^  from  the  ctmnty  and  the  county 
boroughs  in  proportion  to  the  respective  rateable  values, 
at  iueeriained  under  section  33  of  the  Local  Government 
Actf  1888,  of  the  counfy  and  t?ie  county  boroughs. 

Held,  that,  on  t?ie  passing  of  the  AgricuUurcd  Bates 
Act,  1896,  the  provisions  of  that  Act  did  not  make  it  the 
duty  of  the  asylvtims  board  to  divide  the  sum  required  by 
them  in  proportion  to  the  assessable  values  of  the  county 
and  the  county  boroughs  as  ascertained  under  that  Act, 
hut  that  it  was  still  their  duty  to  divide  it  in  proportion 
to  the  rateable  values  as  ascertained  under  section  33  of 
the  Local  Oovemment  Act. 

Judgment  of  Bnioe  and  Bidley,  JJ.  (47  W.  E.  361, 
[1899]  1  Q.  B.  759).  reversed. 

Appeal,  from  the  jndgment  of  a  Divisional  Oourt 
(Bnioe  and  Bidley,  Jj.)  upon  a  special  caae :  reported 
47  W.  R.  361,  [1899]  1  a  B.  769. 

The  qnestion  was  whether,  dming  the  oontinnance 
of  the  Agrionltozal  Bates  Act,  1896,  the  Lancashire 
Asylums  Board  ouffht  to  diyide  the  amount  yearly 
leqaired  to  be  raised  for  their  purposes  in  proportion 
to  the  rateable  values  of  the  county  and  the  county 
boiOQghs  as  ascertained  by  the  Local  Government 
Act,  1888,  s.  33,  or  in  proportion  to  the  assess- 
able values  of  the  same  as  ascertained  by  the  Agricul- 
toial  Bates  Act,  1896,  and  the  regulations  of  the 
Local  Qovenunent  Board  issued  under  that  Act. 

By  the  Lancashire  County  (Lunatic  Asylums  and 
oihers  Powers)  Act,  1891  (54  Yict.  c  zx.),  a  board 
was  constituted  called  the  Lancashire  Asylums  Board, 
to  which  were  transferred  the  lunatic  asylums  of  that 
coun^  and  of  certain  countv  boroughs,  including 
Manchester,  and  it  was  provided  by  aection  23  that 
all  expenses  incurred  by  them  in  the  execution  of 
their  outies  should  be  paid  out  of  a  fund  to  be  called 
•*  The  Asylums  Fund." 

Section  24  dealt  with  the  raisins  of  this  fund,  and 
was  as  follows :  "  The  board  shall  before  the  first  day 
of  March  in  every  year  estimate  the  total  amount 
required  to  be  raised  by  contributions  for  the  ensuing 
year,  and  shall  divide  that  amoimt  between  the  county 
and  the  county  boroughs  in  proportion  to  the  respec- 
tive rateable  vvlues  (as  ascertained  under  section  33  of 
the  Local  Government  Act,  1888)  of  the  county  and 
*the  comity  boroughs,  and  shall  add  to  the  amount 
apportioned  to  the  county  boroughs  the  sum  of 
£4,000,  or  Kudh  other  sum  as  may  from  time  to  time 
be  fixed  by  agreement  or  by  arbitration  in  manner 
provided  l^  this  Act  (in  this  Act  referred  to  as  '  the 
added  sum ').  The  amount  so  apportioned,  together 
with  the  added  sum,  shall  be  the  aggregate  amount 
required  to  be  conhibuted  by  the  county  boroughs 
and  shall  be  contributed  by  them  respectively  in  pro- 
portion to  their  renective  rateable  values  ascertamed 
as  aforesaid.  The  balance  of  the  amount  required  to 
be  raised  by  the  board  shall  be  contributed  by  the 
county  covnoil." 

Section  33,  sub-section  2,  of  the  Local  Government 
Act,  1888,  enacts :  '*  Where  for  the  purpose  of  calcu- 
lating any  contribution  or  payment  to  be  made  under 
this  Act  it  is  necessary  to  ascertain  the  rateable  value 
of  both  a  oounty  and  a  county  borough,  such  rateable 
value  shall  be  ascertained  and  fixed  by  a  joint  com- 
mittee oompoeed  of  representatives  of  all  the  councils 
conoemed,  and  such  committee  shall  for  that  purpose 
have  all  the  powers  and  jurisdiction  of  quarter 
lessionSy  and  of  a  committee  of  justices  appointed 
under  the  County  Bate  Act,  1862,  and  tiie  Acts 
amending  the  same." 

From  1891  to  the  passing  of  the  Agricultural  Bates 
Act,  1896,  the  amounts  required  to  be  contributed 
were  oaloolated  upon  the  respective  values  of  the 
county  and  o<nm^  boroughs  as  ascertained  in  the 


manner  prescribed  by  section  33,  sub-section  2,  of 
the  Local  Government  Act,  1888,  and  accordiw  to 
the  provisions  of  section  24  of  the  local  Act;  and  the 
Lancashire  Asylums  Board,  under  section  26  of  their 
Act,  sent  precepts  to  the  county  council  and  the 
borough  councils  for  payment  of  the  amount  to  be 
raised  by  each  of  them  respectivelY. 

Section  1  of  the  Agricultural  Bates  Act,  1896, 
enacts  that  **  during  the  continuance  of  this  Act  the 
occupier  of  agricultural  land  in  England  shall  be 
liable,  in  the  case  of  every  rate  to  which  this  Act 
applies,  to  pay  one-half  onlv  of  the  rate  in  the  pound 
payable  in  respect  of  buildmgs  and  other  heredita- 
ments." 

The  contributions  of  the  county  and  county  boroughs 
respectively  were  payable  out  of  the  county  fund  and 
borough  funds  respectively ;  and,  in  so  far  as  they 
were  payable  out  of  rates,  were  payable  out  of  the 
county  rate  and  borough  rates  respectively,  and  the 
Agricultoral  Bates  Act,  1896,  applied  to  these  rates. 

Section  2  enacts  that,  in  order  to  make  up  the 
deficiency  due  to  the  provisions  of  section  1  in  the 
amount  raised  by  the  spending  authorities,  an  annual 
grant  shall  be  made  from  the  local  taxation  account 
to  each  of  such  authorities.  "  Spending  authorities  " 
are  defined  by  section  9  and  the  schedule  to  the  Act, 
but  they  do  not  include  the  Lunatic  Asylums  Board. 

In  calculating  the  amount  of  the  annual  grant  to 
be  made  under  the  Agricultural  Bates  Act,  1896,  to 
the  county  council  and  to  the  councils  of  each  of  the 
county  boroughs,  who  were  respectively  "  spending 
authorities  **  within  that  Act,  the  deficiencies  which 
would  arise  owiog  to  the  provisions  of  section  1  in 
the  amount  recoverable  by  each  of  such  spending 
authorities  by  means  of  rates  levied  to  meet  precepts 
of  the  asylums  board,  were  ascertained  in  the  manner 
prescribed  by  that'  Act  and  the  rules  made  by  the 
lx>cal  Government  Board  thereunder,  and  the  amounts 
of  such  deficiencies  were  included  in  caloulatiDfi  such 
annual  grants,  and  the  Corporation  of  Muiohester 
received  and  was  to  receive  annually  during  the 
continuance  of  the  Agricultural  Bates  Act,  1896,  a 
grant  from  the  local  taxation  account  in  respect  of 
the  deficiency  in  the  amount  levied  by  rates  in  respect 
of  the  precepts  of  the  asylums  board. 

By  s^otion  3  any  spending  authority  requiring  to 
raise  from  two  or  more  pari^es  a  sum  by  rate  is,  in 
determining  tiie  amoimt  to  be  raised,  to  deduct  the 
sum  issuable  to  them  in  respect  of  the  rate  on  account 
of  their  share  in  the  j^TiTiwal  grant,  and  to  raise  the 
net  amount,  after  making  such  deduction,  in  pro- 
portion to  the  assessable  value  of  those  parishes,  and 
such  assessable  value  is  to  be  the  rateable  value  of 
each  of  the  parishes  reduced  by  an  amoimt  equal  to 
one-half  of  the  rateable  value  of  the  agricultural  land 
in  the  parish. 

Section  4  deals  with  the  amount  of  the  annual 
grant  issuable  as  stated  above,  which  amount  is  to  be 
ascertained  under  section  4  and  section  6  by  returns 
made  to  the  Lo<»l  Government  Board  by  the  spending 
authorities  of  ti^e  sums  received  by  them  in  tiie  year 
next  before  the  passing  of  the  Act. 

Section  6  deals  with  the  preparation  of  valuation 
lists  and  the  basis  or  standard  for  any  county  rate  or 
borough  rate,  and  provides  that  the  value  of  agricul- 
tural mnd  shall  in  each  case  be  stated  separately  from 
that  of  other  hereditaments,  and  that  the  total  rate- 
able value  of  the  agricultural  land  shall  be  stated 
separately  from  the  total  rateable  value  of  the  other 
hereditaments  in  each  parish. 

By  section  6,  sub-section  3,  the  Local  Government 
Board  has  power  to  make  regulations  for  carrying  out 
the  Aict. 

By  section  9,  **  rate "  means  a  rate  made  during 
)  the  continuance  of  this  Act,  the  proceeds  of  which  are 
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ap^lioable   to   public  looal  pnrpoaet  and  whioh   is 
leviable  on  the  basis  of  an  aasessmrait  in  respect  to  the 

S early  valae  of  property,  and  includes  anv  sum  which, 
[lOugh  obtained  in  the  first  instance  by  a  precept, 


certificate,  or  other  instrument  requiring  payment 
from  some  authority  or  officer,  is  or  can  be  ultimately 
raised  out  of  a  rate  as  before  defined. 

By  regulations  issued  by  the  Local  Government 
Board  under  the  Act  it  was  ordered,  by  way  of 
canjxng  into  effect  the  provisions  contained  in 
section  5  of  the  Act,  that  the  valuation  list  was  to  be 
made  in  a  particular  form  shown  in  the  schedule,  with 
a  separate  column  showing  the  rateable  value  of  the 
agricultural  land,  if  any,  contained  in  any  heredita- 
ment, and  that  the  lists  were  to  be  in  this  form  instead 
of  in  the  form  provided  by  the  Union  Assessment 
Committee  Act,  1862,  for  every  rate  to  be  made 
thereafter.  As  to  the  county  rates,  it  was  ordered  by 
article  17  that  county  councils  and  other  councils 
whose  duty  it  was  to  make  for  the  purposes  of  any 
rate  a  basis  or  standard  of  valuation  whidi  would  not 
contain  particulars  of  separately-rated  hereditaments, 
but  only  the  total  rateable  value  of  each  parish 
should  cause  a  basis  or  standard  of  valuation  to  be 
prepared  in  the  form  set  out  in  Schedule  Z.  It  was 
further  ordered  that,  notwithstanding  anything  con- 
tained in  the  Oounty  Bates  Act,  1852,  or  in  any  other 
Act,  from  the  31st  of  March,  1897,  the  values  of  the 
several  parishes  as  shown  in  colunm  5  of  such  basis, 
or  standard,  or  valuation,  "shall  during  the  con- 
tinuance of  the  Act  be  the  basis,  standard,  or  valua- 
tion for  the  levying  of  the  county  rate  or  any  other 
rate  leviable  by  the  council  according  to  ih.e  assessable 
value  of  the  several  parishes  on  which  the  same  is 
levied,  unless  or  until  the  council  shall  make  a  new 
basis,  standard,  or  valuation  in  manner  provided  by 
law."  The  heading  of  coluom  5  of  Schedule  Z  was 
"  Assessable  value  of  the  township,  being  one-half  the 
amount  in  column  3  added  to  the  amount  in 
column  4."  The  heading  of  cduum  3  was  ''Net 
annual  value  of  agricultural  land  in  the  township  " ; 
that  of  column  4  was  *'  Net  value  of  the  buildings 
and  other  hereditaments  not  being  agricultural  land 
in  the  township." 

Upon  the  Agricultural  Bates  Act,  1896,  coming 
into  operation  a  joint  committee  of  the  county  of 
Lancaster,  formed  as  required  by  section  33,  sub- 
section 2,  of  the  Local  Oovemment  Act,  1888, 
prepared  a  basis  or  standard  for  oounty  rates  in 
accordance  with  article  17  and  Schedule  Z  of  the 
regulations  under  the  Act. 

The  amounts  required  by  the  precepts  sent  by  the 
asylums  board  to  the  oounty  councii  and  to  the 
councils  of  each  of  the  county  boroughs  had  since  the 
Agricultural  Bates  Act,  1896,  came  into  operation 
been  calculated  upon  the  values  ascertained  as  regards 
agricultural  land  upon  its  assessable  value,  being  one- 
half  of  its  rateable  value,  and  upon  other  land  and 
buildings  at  their  rateable  value  as  cidoulated  at  the 
time  when  the  Act  of  1896  came  into  operation. 

The  asylums  board  estimated  the  amount  to  be 
raised  by  contributions  for  the  ensuing  year,  and 
divided  Uiat  amount  between  the  county  coundl  and 
the  county  boroughs  in  proportion  to  the  respective 
values  thereof  as  above  stated  with  the  addition  of 
the  sum  required  by  section  24  of  the  local  Act 

The  councQ  of  the  city  of  Manchester  paid  to  the 
treasurer  of  the  asylums  board  the  amount  which  the 
council  would  have  had  to  pay  if  the  total  amount 
had  been  divided  between  the  county  council  and  the 
oounty  boroughs  in  proportion  to  the  respective  rate- 
able values  thereof  as  cuculated  at  the  time  when  the 
Act  of  1896  came  into  operation. 

The  asylums  board  brought  an  action  to  recover  the 
bslanoe    £867  9s.  5d.— aliased  to  be  due. 


The  questions  for  the  opinion  of  the  oourt 
whether  tihe  asylums  board,  in  dividing  the  total 
amount  required  by  it  to  be  raised  by  contributions 
during  the  continuance  of  the  Agricultural  Bates  Act, 
1896,  was  to  divide  that  amount  between  the  ooun^ 
and  county  boroughs  in  proportion  (1)  to  their 
respective  assessable  values  under  the  Act  of  1896, 
or  (2)  according  to  their  rateable  values  as  calculated 
before  the  Act. 

The  Divisional  Oourt  were  of  opinion  that  &e 
asylums  board  ought  to  divide  the  estimated  amount 
between  the  county  and  the  county  boroughs  in  pro- 
portion to  their  respective  assessable  values  as  ascer- 
tained under  the  Agricultural  Bates  Act. 

The  Corporation  of  Manchester  appealed. 

McKmorran,  Q,0,,  and  Byde,  for  the  appellants. 

CrippB,  Q.C7.,  and  E,  Cunningham  Crlen,  lor  the 
respondents. 

Cur.  adv,  vuU, 

Jan.  22.— A.  L.  Smith,  L.J.,  read  the  following 
judgment  of  the  court:  The  question  which  has 
arisen  between  the  Lancashire  Asylums  Board  and 
the  Goiporation  of  Manchester  is  whether  the 
asylums  board,  under  section  24  of  a  local  Act  called 
the  Lancashire  Oounty  (Lunatic  Asylums  and  Other 
Powers)  Act,  1891,  is  to  divide  between  the  oounty  of 
Lancaster  and  the  county  boroughs  of  that  countv, 
the  contributions  which  the  asylums  board  annually 
requires  in  order  to  defray  the  expenses  of  the  county 
lonatics,  in  proportion  to  the  **  rateable  values  '*  ol 
the  county  and  county  boroughs,  as  was  the  case 
prior  to  the  passing  of  the  Agricultural  Bates  Act  of 
1896,  or  in  proportion  to  the  *'  assessable  values  '*  of 
the  county  and  oounty  boroughs  to  be  found  in  the 
later  Act.  The  Oorporation  of  Manchester  aswiii  in 
that  the  question  of  me  division  of  the  contribotioDS 
to  be  made  between  the  county  and  the  oounty 
boroughs  is  not  touched  by  the  Agricultural  Bates 
Act,  1896,  though  the  method  of  rating  the  oounty 
and  oounly  boroughs  is  thereby  altered.  The  asylmns 
board  on  the  other  hand  asserts  that  what  was  onoe 
''rateable  value"  is  now  no  more,  and  that»  as 
regards  the  division  which  the  board  is  to  muake, 
"  assessable  value  "  has  taken  the  place  of  *'  rateable 
value,"  so  long  as  the  Agricultural  Bates  Act  of  1896 
is  in  existence.  The  point  is  one  which  makes  a  con- 
siderable difference  to  the  Oorporation  of  Manchester 
— and  indeed  to  the  other  county  boroughs  in 
Lancashire — as  regards  the  amount  it  can  be  amntally 
called  upon  to  contribute  towards  the  expenses 
necessary  for  maintaimng  the  county  lunatics.  Prior 
to  the  Agricultural  Bates  Act,  1896,  matters  stood 
thus.  By  the  Oounty  Bate  Act,  1852,  ss.  2,  6,  and 
21,  justices  in  counties  were  to  prepare  a  bnsis  or 
standard  for  fair  and  equal  county  rates,  rateably  and 
equally  according  to  the  full  and  fair  annual  -vnhie  of 
the  property  within  their  respective  limits,  and  were 
to  order  and  direct  a  fair  and  equal  oounty  sate 
according  to  such  basis  or  standard.  By  section  S3, 
sub-section  2,  of  the  Local  Government  Act,  16S8 — 
which  is  the  Act  which  created  certain  boroogliB 
county  boroughs  (of  which  Manchester  is  one),  anl 
which  established  county  councils  and  joint  oom- 
mittees  of  counties  and  county  boroughs  —  it  wm 
enacted,  "  Where,  for  the  purpose  of  calculating^  any 
contribution  or  payment  to  be  made  under  tiiis  Att* 
it  is  necessary  to  ascertain  the  rateable  value  of  bott 
a  county  and  a  oounty  borough,  such  rateable  Talat 
shall  be  ascertained  and  fixed  by  a  joint  oomnuttss 
composed  of  representatives  of  all  we  councils  oon- 
cemed,  and  such  committee  shall  for  that  purpose 
have  all  the  powers  and  jurisdiction  of  quarter  seasuns 
and  of  a  committee  of  justices  appointed  under  1^ 
Oounty  Bate  Act«  1862,  and  the  Acts  ^m^^s^g  ^^ 
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no."  The  object,  I  apnrehend,  of  appointiiig  this 
joint  oommittee  was  that  it  might  Bee  Quit  the  rate- 
able Tallies  of  the  ooonty  and  county  boroughs  were 
fsirly  adjusted.  In  the  year  1891  the  oounty  of 
Lanoashire  obtained  special  legislalion  by  means  of  a 
local  Act,  entitled  the  Lancashire  Gounly  (Lunatic 
Asylums  and  Other  Powers)  Act,  1891,  whereby  a 
Lunatic  Asylums  Board  for  the  Oounty  Palatine  of 
Lancaster  was  created,  which  board  was  to  provide 
asylum  accommodation  and  to  carry  out  other  matters 
as  a  local  authority  under  the  Lunacy  Act,  1890.  By 
section  34  of  the  local  Act  it  is  enacted  that,  for  the 
purposes  of  that  Act,  the  rateable  value  of  the  county 
and  of  the  county  boroiu;hs  shall  be  their  rateaUe 
value  as  ascertained  and  fixed  for  the  time  being  by 
the  joint  oommittee  appointed  by  section  3d  of  the 
Act  of  1888.  By  section  23  of  the  local  Act  all 
expenses  incurred  by  the  asylums  board  in  the  execu- 
tion of  its  duties  are  to  be  paid  out  of  a  fund  called 
the  Asylums  Fund,  and  any  deficiency  in  liiat  fund 
is  to  be  raised  by  contributions  to  be  made  bv  the 
oounty  and  county  boroughs  in  accordance  with  the 
provisions  of  the  Act.  By  section  24  of  the  local  Act  it 
is  enacted  that  the  board  shall  before  the  first  day  of 
Mfurch  in  every  year  artimate  the  total  amount  required 
to  be  raised  by  contributions  for  the  ensuing  year,  and 
ahaU  divide  that  amount  between  the  county  and 
county  boroughs,  in  proportion  to  the  respective 
rateable  values  as  ascertained  under  section  33  of  the 
Local  Qovemment  Act,  1888.  By  section  26  of  the 
local  Act  it  is  enacted  that,  for  the  purpose  of  obtain- 
ing payment  of  the  sums  to  be  contributed  by  the 
oounty  and  the  oounty  boroughs  respectively,  the 
chairman  of  the  board  shall  before  the  1st  day  of 
March  in  evenr  year  send  to  the  county  council  and 
and  the  council  of  each  county  borough  a  precept  for 
payment  of  the  amount  to  be  contributed  by  the 
county  or  county  borough  as  the  case  may  be. 
Although  I  have  had  to  rafer  to  many  sections  in 
difFerent  Acts,  down  to  this  point  it  is  perfectly  plain 
that  the  division  which  the  asylums  board  nas  to 
make  of  the  contributions  which  it  requires  from  the 
county  and  county  boroughs  was  to  be  in  proportion 
to  their  respective  rateable  values.  This  division  and 
the  sending  of  the  precepts  was  the  only  thing  the 
asylums  board  had  to  do  as  regards  the  money  to  be 
obtained  from  the  county  and  county  boroughs  under 
the  local  Act  of  1891.  The  board  was  in  no  way 
oooQcemed  in  ratins;  or  levyinga  rate  either  upon  the 
ooonty  or  oounty  borough.  Has,  then,  this  division 
been  altered  by  the  Agricultural  Bates  Act,  1896, 
which  was  an  Act  to  last  for  five  years  from  the  31st 
of  March,  1897,  from  which  date  the  Act  was  to  come 
into  .operation  P  This  Act  is  an  Act  by  which  the 
occupiers  of  agricultural  land  are  for  five  years  to  be 
exempted  from  the  payment  of  half  the  rates  which 
Ihey  would  otherwise  have  had  to  pay  upon  such 
lands,  and  it  is  the  rating  of  agricultural  land,  in  my 
opinion,  which  is  dealt  with  by  this  Act.  If  the 
^Sivision  of  the  contributions  by  the  asylums  board 
^between  the  oounty  and  coun^  boroughs  is  to  be 
xnade  in  i>roportion  to  the  "assesstSle  values" 
mentioned  in  Uie  Agricultural  Bates  Act,  1896,  and 
xiot  in  proportion  to  the  "rateable  values"  as 
I>xescribed  by  section  24  of  the  local  Act  of  1891,  this 
-vrould  operate  much  to  the  detriment  of  the  county 
Ixmrnghs. 

The  question,  therefore,  is.  What  is  the  division  the 
Adsyhims  board  has  now  to  make  between  the  county 
caad  the  county  boroughs  P  Is  it  the  same  as  under 
t^lie  local  Act  of  1891,  and  before  the  passing  of  the 
^Agricultural  Bates  Act,  1896--f.0.,  in  pronation  to 
tfie  "  rateable  values  "  of  county  and  county  boroughs; 
OCT  in  proportion  to  the  *<  assessable  values  "  as  found 
f0  the  Agricultural  Bates  Act,  1896,  so  that  the  words 


"rateable  values  "  in  section  24  of  the  local  Act  of 
1891  are  now  to  be  read  difiEiarentiy  from  what  they 
would  have  been  undoubtedly  read  when  the  Act  of 
1891  was  passed  and  for  five  years  afterwards  P  It 
will  be  oMOTved,  when  considering  the  scope  of  the 
Agricultural  Bates  Act,  1896,  which  is  a  general  Act, 
tlukt  nowhere  in  it  can  be  found  any  express  repeal  of 
any  part  in  the  local  Act  of  1891,  and,  what  is  more, 
nowhere  in  the  Agricultural  Bates  Act,  1896,  is  the 
local  Act  of  1891  so  much  as  mentioned.  The  local 
Act  IB  left  precisely  where  it  was  at  the  time  it  was 
passed,  and  for  the  best  of  all  reasons,  as  it  appears  to 
me;  for  the  local  Act  of  1891  in  no  way  embraces 
either  the  rating  or  levying  of  rates  either  m  a  oounlnr 
or  counl^  boroughs  by  the  asylums  board,  with  which 
the  Agncultural  Bates  Act,  1896,  irrespective  of  the 
asylums  board,  now  deals.  The  learned  judges  in  the 
Queen's  Bench  Division  felt  this  difficulty  in  their 
way,  for  they  say :  '*  It  is  true  the  precise  position  and 
duties  of  the  Lancashire  Asylums  Board  are  not  dealt 
with  by  the  Agricultural  Bates  Act,  1896  "^I  say  not 
so  muAUi  as  mentioned  or  dealt  with  at  all^"  but  we 
cannot,  therefore,  exclude  it  from  an  Act  of  so  general 
intention."  The  general  intention  of  the  Agricultural 
Bates  Act,  1896,  is  to  take  off  from  occupiers  of  agri- 
cultural lands  one-half  of  their  rates  for  a  f»eriod  of 
five  years ;  but  how  does  this  alter  the  division  the 
asylums  bosjd  is  to  make,  when  the  division  by  the 
asylums  board  is  not  dealt  with  by  the  Agricultural 
Bates  Act,  1896,  from  first  to  last  P  The  Agricultural 
Bates  Act,  1896,  is  intituled  as  being  an  Act  to  amend 
the  law  with  respect  to  the  rating  of  the  occupiers  of 
agricultural  land  in  England  ana  for  other  purposes 
connected  therewith.  By  section  1  it  exempts  the 
occupier  of  agricultural  land  from  paying  the  whole 
rate,  as  he  tneretofore  had  done,  and  limits  his 
liability  to  half  of  the  rate,  and  it  enacts  that  the 
deficiency  thereby  created  is  for  five  years  to  be  made 

3p  by  the  Commissioners  of  Inland  Bevenue.  It  is 
ear,  and  indeed  it  is  admitted  by  counsel  for  the 
asylums  board,  that  section  8  of  the  Agricultural 
Bates  Act,  1896,  has  no  reference  to  this  case, 
and  I  might  pass  it  by;  but  I  think  I  should 
point  out  that  the  section  only  deals  with  the  levy- 
mg  of  the  rate  by  persons  entitled  to  do  so,  that 
is,  by  the  spending  autiiority,  which  the  asylums 
board  is  noC  and  it  has  nothing  to  do  with  the 
division  of  contributions  required  by  the  asylums 
board.  Sub-section  2  of  section  3  is  only  for  the 
purposes  of  section  3,  and  therefore  admittedly  does 
not  apply.  But  this  is  how  it  is  ar^ed  for  the 
asylums  board.  It  is  said  that  section  5  of  the 
Agricultural  Bates  Act,  1896,  enacts  that  in  every 
valuation  list  and  the  basis  and  standard  of  any 
county  rate  the  value  of  agricultural  land  shall  be 
stated  separately  from  that  of  any  building  or  other 
hereditament,  and  that  the  total  rateable  value  of 
agricultural  land  in  each  parish  shall  be  stated 
separately  from  the  total  rateable  value  of  the 
bmldings  and  other  hereditaments,  and  that,  by 
section  6,  sub-section  3,  of  this  Act,  the  Local 
Gbvemment  Board,  for  the  purpose  of  ascertaining 
tiie  defidenoy  and  for  the  separation  of  value  of 
agricultural  land  from  buildings  and  other  heredita- 
ments, and  generally  for  carrying  into  effect  this  Act, 
is  to  make  regulations,  and  that  these  regulations, 
coupled  with  section  5,  alter  the  division  of  contribu- 
tions which  tiie  asylums  board  is  to  still  make  under 
section  24  of  the  k)cal  Act  of  1891,  and  that  the 
division  by  tiie  asylums  board  is  now  to  be  made 
upon  the  **  ssseesaMe  value,"  and  not  upon  the  *'  rate- 
able value"  under  that  section.  How  section  6,  whioh 
apx^es  to  the  rating  of  affxioultnal  lands  separately 
from  bufldings  and  other  hereditaments,  can  oe  held 
to  touch  the  division^  the  asylums  board  is  to  make  I 
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do  not  see,  and  the  regulations  are  for  the  levying  of 
the  rates  and  not  for  the  division  of  contributions. 
Article  17  of  the  regulations  and  the  form  in 
Schedule  Z  when  read  show  this  to  be  so.  Column  2 
in  Schedule  Z  deals  with  the  net  annual  value  of  each 
parish  according  to  the  basis,  standard,  or  valuation 
in  force  at  the  passing  of  the  Act  of  1896— i.e.,  rate- 
able value  beyond  a  doubt — and  columns  3  and  4  deal 
with  net  rateable  value  divided  between  agricultural 
land  and  buildings  and  other  hereditaments  not  being 
agricultural  land.  And  by  column  5  "assessable 
value"  of  a  parish  is  one-half  of  the  amount  of 
agricultural  land  added  to  the  amount  of  the  other 
hereditaments  other  than  land.  These  provisions  were 
neoessaiy  to  carry  out  the  scheme  of  exonerating  the 
occupier  of  agricultural  land  from  paying  the  whole 
of  t£e  rate  based  upon  the  rateable  value  of  his 
land,  which  before  the  Agricultural  Bates  Act  of  1896 
he  had  to  pay,  that  being  the  object  of  the  Act ;  and 
in  my  judgment  neither  section  5  nor  the  regulations 
under  the  Act  of  1896  have  anything  to  do  with  the 
division  the  asvlums  board  has  to  make  under  section 
24  of  the  local  Act  of  1891.  There  is  a  well-known 
rule  which  has  application  to  this  case,  which  is  that 
a  subsequent  general  Act  does  not  affect  a  prior 
special  Act  by  implication.  That  this  is  the  law 
cannot  be  doubted,  and  the  cases  upon  the  subject 
will  be  found  collected  in  the  tnird  edition  of 
Maxwell  on  the  Interpretation  of  Statutes,  at  pp* 
242-3,  and  I  need  not  refer  to  them.  Applying  tiiis 
rule  to  the  present  case,  how  does  the  general  Act  of 
1896  affect  the  special  legislation  of  1891  ?  Surely, 
it  does  not  do  so  at  all.  "Ear  the  reasons  above,  I  am 
of  opinion  that  the  **  rateable  values  "  upon  which  the 
asylums  board  were  to  make  the  division  for  contri- 
butions under  section  24  of  the  local  Act  of  1891  have 
not  been  touched  by  the  general  Act  of  1896,  and 
that  the  first  question  put  to  us  must  be  answered  iu 
the  negative,  and  the  second  in  the  affirmative,  and 
that  tms  appeal  must  be  allowed. 

Appeai  allowed, 

SoUdtorB  for  the  plaintiffii,  Eidedale  A  Son,  for 
F.  C.  HuUon,  Preston. 

Solicitors  for  the  defendants,  Austin  &  Atutin,  for 
W.  H.  Talbot,  Manchester. 


J^tgib  (Soutt  of  Swtiu. 

^mJj.  !  ^^^'  20 ;  March  6,  7,  8,  20. 

Daly  v,  Edwasdss. 
Wabb  &  Ck).  V,  Edwabdbs.  (a.) 

Landlord  and  tenant — Lease — Lease  of  theatre — Covenant 
not  to  assign — Grant  of  right  to  supply  re/reskmenta 
— Breach — Forfeiture, 

A  lessee  of  a  theatre  covenanted  not  to  assign  or  part 
Ufith  the  premises,  or  any  estate  or  interest  therein,  for  all 
or  any  part  of  the  term  thereby  granted.  The  lessee 
subsequenUy  granted  to  a  third  person  the  free  and 
ejodusive  licence  and  right  to  use  the  refreshment  rooms 
and  bars  in  the  said  theatre. 

Held,  that  the  lessee  had  not  assigned  or  parted  with 
the  premises  or  any  estate  c/r  interest  therein,  and  that 
consequently  there  was  no  forfeiture. 

Action  for  declaration  that  re-entry  by  the  defendant 
under  the  lease  was  unauthorized. 
On  the  8th  of  February,  1894,  the  defendant  George 

(a.)  Reported  by  S.  E.  Williaks,  Esq.,  Barrister- 
at-Law. 


Edwardes  granted  a  lease  of  certain  premises  in 
Oranboum-street,  now  known  as  Daly's  Theatre,  to 
the  plaintiff  Augustin  Daly  for  a  term  of  twenty  years 
from  the  2dth  of  December,  1893,  at  a  yearly  rent  of 
£5,500,  and  the  said  Daly  covenanted  with  Edwardes 
not  at  any  time  during  the  term  thereby  granted  to 
assign,  demise,  or  otherwise  part  with  the  indenture 
or  any  estate  or  interest  therein  for  all  or  any  part  of 
the  said  term  without  the  license  of  the  leesor,  it 
beina;  the  intention  that  the  lessee  should  be  at  liberly 
at  aU  times  to  produce  and  perform  by  himself  and 
company  or  hu  licensees  any  first- class  comedy, 
drama,  or  opera  without  the  necessity  of  applying  to 
the  lessor  for  his  consent  in  that  behalf,  but  that  such 
licensees  should  not  be  at  liberty  to  assign,  underlet, 
demise,  or  otherwise  part  with  their  term  without  the 
license  of  the  lessor  first  had  and  obtained.  These 
was  also  a  proviso  for  re-entry  on  breach  of  any  of 
the  oovenants  by  the  underlessee  therein  contained. 

By  an  indenture  dated  the  15th  of  April,  1898, 
the  plaintiff  Daly,  in  consideration  of  £1,400  and 
a  weekly  rent  of  £15,  granted  to  Frank  Warr  & 
Oo.  (Limited)  "the  free  and  exclusive  license  and 
right  to  the  use  of  all  the  refreshment  rooms,  bars, 
smoke  rooms,  wine  cellars,  and  offices  "  in  the  said 
theatre,  together  with  free  right  of  access  thereto  and 
the  sole  and  exclusive  privilege  of  advertising  therein, 
'*  to  hold  the  premises"  for  the  term  of  fifteen  and 
three-quarter  years.  And  the  said  indenture  con- 
tained a  power  for  "  the  landlord  "  to  determine  the 
term  on  non-payment  of  rent,  and  also  power  to 
dischcurge  any  servants  of  the  said  "tenants"  for 
misconduct.  And  the  landlord  covenanted  that  the 
tenants  should  peaceably  and  quietly  "hold,  oocupy, 
and  enjoy  the  hereditaments  and  premises  without 
any  lawful  let,  suit,  trouble,  eviction,  or  disturbance 
by  the  landlord  or  any  other  person."  No  lioense  or 
consent  was  ever  obtained  from  the  said  Edwardes 
prior  to  the  granting  of  such  last  mentioned  indeature. 

By  an  agreement  dated  the  15th  of  May,  1894, 
between  D^y  of  the  one  part  and  Edwardee  of  the 
other  part,  it  was  agreed  that  Edwardes  ahould 
produce  and  mount  the  plays,  and  provide  the  back 
of  the  house  at  his  own  expense,  and  that  Daly 
should  provide  the  theatre,  pay  rent  and  taxes, 
and  be  generally  responsible  for  the  front  of 
the  house.  The  said  Daly  was  to  pay  65  per  oent.  of 
the  gross  takings  to  the  said  Edwardei,  and  the 
remaining  35  per  cent,  was  to  be  retained  by  Daly.  The 
staff  and  officials  supplied  by  each  of  them  to  be  under 
his  sole  control ;  and  each  of  them  was  to  bear  in 
certain  shares  the  expenses  of  advertising  and  of  the 
orchestra. 

On  the  4th  of  September,  1898,  Edwardes  re-entered 
and  took  possession  of  the  theatre  and  premises  on 
the  ground  that  the  contract  with  Warr  &  Co.  was  a 
breach  of  the  covenant  not  to  assign  as  aforenad. 

On  the  6th  of  September,  1898,  the  plaintiff  Daly 
issued  his  writ  in  tms  action,  and  claimed  a  declara- 
tion that  the  re-entry  by  the  defendant  Edwardes 
was  not  authorized  by  the  underlease,  that  a  partner- 
ship was  subsisting  between  the  plaiatiff  Daly  and 
tba  defendant  Edwardes,  and  that  if  such  re-entry 
was  authorized  it  was  inconsiBtent  with  Edwardes' 
duty  as  a  partner. 

On  the  14th  of  September,  1898,  Frank  Warr  &  Go. 
also  brought  an  action  against  J3aly  and  Elwardes 
claiming  against  Edwardes  a  declaration  that  they 
were  entitled  to  the  exclusive  right  of  supplying^  re- 
freshments in  the  said  theatre,  or  in  the  altemataye 
damages  against  Daly.  This  last  action,  howenrer, 
stood  over  pending  an  appeal  in  the  former  aodon. 

On  the  7th  of  June,  1899,  the  plaintiff  Daly  died, 
and  the  two  actions  were  revived  in  the  name  of  his 
administrator 
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Warrington,  Q.C,  Eldon  Bankes,  L,  8.  Bristowe, 
and  Newton  Crane,  for  the  plaintiff  Daly,  referred  to 
Taylor  v.  Caldwell,  11  W.  R.  726,  3  B.  &  8.  826; 
London  and  North-Western  Railway  v.  BuckmaUert  24 
W.  B.  16,  L.  E.  10  Q.  B.  70,  444  ;  Bendell  v.  Roman, 
9  Times  L.  B.  192  ;  Peebles  v.  Croithwaite,  13  Times 
L.  B.  198 ;  Hill  v.  Tupper,  11  W.  B.  784,  2  H.  &  0. 
121;  Kerrison  v.  3mf<A,  [1897]  2  Q.  B.  446.  46 
W.  E,  Dig.  36;  Wella  v.  Kingatoti-upon-Hull,  23 
W.  E,  662,  L.  B.  10  C.  P.  402;*  Smith  v.  Lambeth, 
cfcc,  31  W.  B.  31,  10  Q.  B.  D.  327 ;  Reg.  v.  Morriah, 
11  W.  B.  960,  32  L.  J.  M.  0.  246. 

Warmington,  Q,C„  P,  0.  Lawrence,  Q.G.,  O.  Cave, 
and  Herman  Cohen,  for  defendant  Edwardes,  referred 
to  Lyon  v.  Knowlea,  11  W.  B.  266,  3  B.  &  8.  666; 
Dingley  v.  Sales,  1  M.  &  8el.  297 ;  Oreenslade  ▼. 
TapacGtt,  0.  M.  &  B.  66 ;  Selby  v.  Greaves,  16  W.  B. 
1127,  L.  B.  3  0.  P.  694;  Duxhury  v.  Sandi/ord,  80 
L,  T.  Bep.  562,  47  W.  B.  Dig.  97;  Varly  v.  Coppard, 
20  W.  B.  972.  L.  B.  7  0.  P.  505 ;  Webber  v.  Lee,  30 
W.  R.  866.  9  Q.  B.  D.  316;  Reg.  v.  St.  Martin- in- the- 
Fields,  3  Q.  B.  204 ;  Lancashire  and  Cheshire  Telephone 
Co.  V.  Manchester  Overseers.  33  W.  R.  203,  14  Q.  B.  D. 
267;  Holywell  Union  v.  Halkyn,  [1896]  A.  0.  117, 
43  W.  B.  Dig.  131 ;  Taylor  ▼.  Pendleton  Overseers, 
36  W.  B.  762,  19  Q.  B.  D.  288. 

Swin/en  Eady,  Q.C.,  and  J.  R,  Brooke,  for  Warr 
&  Oo. 

Kbkewioh,  -J. — ^There  is  no  substantial  question 
about  the  facts,  and  the  difficulties  arise  on  tbe  con- 
struction of    the    two    instruments    of    the    8th  of 
February,  1894,  and  the  16th  of  April,  1898.     Clause 
10  of  the  former  bristles  with  difficulties.     It  falls 
naturally  into  two  sections,  and  though  it  is  necessary 
to  consider  both  in  order  to  construe  the  first,  on 
which  the  main  question  turns,  it  is  convenient  to 
treat  them  separately,  as  the  second  is  in  form  a 
proviso  or  limitation  on    the  first,   which  runs  as 
follows :  "  Not  at  any  time  during  the  term  hereby 
jjranted  to  assign,  demise,  or  otherwise  part  with  this 
indenture  or  any  estate  or  interest  therein  for  all  or 
any  part  of  the  said  term  to  any  person  or  persons 
whomsoever  without  the  license  of  the  lessor  first 
had  and  obtained.''     The  question  is  whether  this 
covenant  has  been  broken  so  as  to  bring  into  opera- 
tion the  proviso  for  re-entry.     In  order  to  construe 
such  a  covenant  regard  must  be  had  to  the  circum- 
stances, and  the  one  thing  to  bear  in  mind  is  that  it 
was  the  lease  of  a  theatre  and  intended  to  be  used 
*or  no  other  purpose.    It  is  conceded  that  the  phrase 
"  this  indenture ''  means  the  demised  premises.    And, 
rsading  the  covenant  thus,  the  lessee  is  distinctly  pro- 
hibited from  assigning  or  demising  the  premises  as  a 
whole,  neither  of  whidi  he  has  done.    But  it  is  argued 
that  he  has  parted  with  some  estate  or  interest  therein. 
I  take  it  that  a  man  who  parts  with  premises  does 
not  retain   them.      If,  therefore,  the  effect  of  the 
agreement  with  Warr  &    Go.  is  that  Daly,   while 
retaining  possession  of  the  theatre  as  a  whole,  yielded 
to  them  possession  as  against  himself  of  the  part  used 
by  them  so  that  he  could  not  be  said  to  have  retained 
it,  it  would,  I  think,  follow  that  he  parted  with  an 
intereet  in  the  premises.    But  if  he  retained  possession 
of  the  whole  theatre,  including  the  parts  used  by 
WacT  &  Co, ,  then  in  my  judgment  he  has  not  parted 
with  an  interest  in  the  theatre,  though  he  has  given 
some  rights  over  a  portion  of  it.     In  this  connection 
many  authorities  have  been  referred  to,  some  dealing 
with  '*  exclusive  possession,"  and  some  with  "rate- 
able   oooupation*"    But  I   shrink  from    authorities 
which  turn  on  the  use  of  the  word  "  exclusive,"  and 
the    authorities  on    ** rateable  occupation"    are  of 
doohtfol  applicstion  to  any  other  subject.    Of  these, 
however,    l   may   mebtion   in   passing  Reg,  v.   St. 


Martin-in-the-Fidds,  since  it  has  special  interest 
here,  as  being  concerned  with  a  private  box  in  a 
theatre,  but  the  decision  turned  upon  the  construction 
of  a  rating  Act  of  Parliament.  Taking,  therefore,  so 
much  of  clause  10  as  has  already  been  quoted,  I 
have  to  determine,  without  the  assiBtance  of  any 
particular  decision,  whether  Daly  has  parted  with  any 
interest  in  the  theatre.  But  clause  10  has  a  second 
sub-division  or  section,  which  runs  thus :  *'  It  beiug 
the  intention  that  the  lessee  shall  be  at  liberty  at  all 
times  to  produce  and.  perform  by  himself  and  com- 
pany, or  by  his  licensees,  any  first-class  comedy, 
drama,  or  opera,  without  the  necessity  of  applying  to 
the  lessor  or  his  assigns  for  his  consent  in  that  behalf, 
but  that  such  licensees  shall  not  be  at  liberty  to 
assign,  &c."  The  gist  of  this  section  was  in  the 
provision  that  he  shall  be  at  liberty  to  produce  and 
perform  by  his  licensees,  who,  however,  were  not  to 
assign,  &o.  It  would  seem  from  this  that  it  was 
intended  that  the  theatre  should  be  used  for  the 
production  of  first-class  plays,  and  that  so  long  as 
that  was  done  the  lessor  cared  not  whether  it  was 
done  by  Daly  or  by  others  claiming  imder  him  in  the 
first  degree.  If  he  had  demised  or  licensed  to  others 
for  this  purpose,  he  would  not  thereby  have  broken 
his  covenant,  even  though  he  had  parted  with  the 
theatre  for  the  whole  term.  This  is,  to  my  mind,  the 
clear  effect  of  the  proviso,  whether  standing  alone  or 
construed  with  the  preceding  section.  The  second 
section  is  useful  as  indicating  the  intention  of  the 
parties  that  the  theatre  was  to  be  used  for  the  per- 
formance of  first-dass  plays,  and  that  so  long  as  that 
was  secured  Daly  was  to  be  under  no  personal  obliga- 
tion to  do  it. 

Before  passing  to  the  consideration  of  the  other 
instrument,  it  is  convenient  here  to  notice  the  agree- 
ment between  Edwardes  and  Daly  of  the  16th  of 
May,  1894.  Some  argument  turned  on  the  partner- 
ship thereby  constitutea.  I  probably  misunaerstood 
Mr.  Warrington's  argument  on  this  point,  for  I  deemed 
him  to  be  contending  for  a  partnership  in  the  theatre 
which  seemed  to  me  inconsistent  with  the  facts.  If 
he  was  contending,  as  I  suppose  he  was,  for  a  partner- 
ship in  the  particular  business  of  producing  a  play,  I 
have,  as  at  present  advised,  nothing  to  say  against  it. 
By  the  agreement  of  the  16th  of  April,  1898,  Daly 
granted  to  Warr  &  Co.  an  exclusive  license  to  supply 
refreshments.  I  am  not  disposed  to  attribute  import- 
ance to  the  phrase  "  exclusive  Hcense."  The  force  of 
the  word  "  exdurive  "  lies  in  the  assurance  to  Warr 
&  Oo.  that  they  and  no  other  persons  should  have  the 
right  of  supplying  refreshments.  It  does  not  in  any 
way  control  the  relation  between  Daly  and  Warr  &  Go. 
The  former  granted  to  the  latter  a  license,  and  that  is, 
I  think,  the  substance  of  the  instrument.  A  man  may 
grant  to  another  the  right  to  do  such  and  such  things, 
in  which  case  the  grant  may  operate  by  way  of 
covenant  or  licence.  Here  Dcdy  does  not  grant  the 
theatre  or  any  part  of  it,  but  grants  the  free  and  exclu- 
sive license  and  right  to  use  certain  rooms  together  with 
certain  privileges  whidii  are  obviously  all  intended  to 
enable  Warr  &  Co.  to  exercise  their  trade  of  refreshment 
contractors.  The  legal  phrase ' '  to  hold  the  premises  " 
is  not  technically  apt  to  such  a  grant,  but  it  is  often 
used,  and  one  must  not  attach  too  much  weight  to  it. 
Nor  does  the  use  of  the  words  "landlord"  and 
**  tenants  "  make  the  instrument  a  demise  if  otherwise 
it  ought  not  to  be  so  construed.  In  many  other 
respects  the  language  of  the  agreement  contemplates 
a  tenancy,  and  there  is  even  a  covenant  for  quiet 
enjoyment  in  a  form  appropriate  to  a  lease  of  land. 
Nevertheless,  I  cannot  think  that  this  was  the 
intention  of  the  parties.  This  agreement  merely 
enables  refreshments  to  be  supplied  without  the  lessee 
undertaking  the  obligation  to  supply  them.    It  is  in 
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substance  a  oontraot  by  Daly  that  Warr  &  Go.  shall 
haYe  the  privilege  of  sapplyinp^  refreduneQts ;  and  I 
note  as  an  illustration  of  this  the  provision  which 
gives  Daly  full  power  to  discharge  any  servant  of  the 
tenants  for  misoondnct.  It  is  necessary  now  shortly 
to  advert  to  the  proved  facts.  The  construction  of 
the  written  instrument  cannot  be  varied  by  the  usage 
of  the  parties,  but  such  usage  may  have  operated  as  a 
breach  of  the  covenant  apart  from  the  written  instru- 
ment, and  it  was  argued  that  it  had  in  fact  done  this. 
Subject  to  one  remark  the  proved  facts  seem  to  show 
that  Daly  did  not  part  with  any  portion  of  the  theatre 
or  any  interest  thereiu.  It  may  be  that  he  could  not 
have  gone  behind  the  bars  when  the  theatre  was  open, 
or  in  any  other  way  have  interfered  with  Warr  &  Co. 
But  except  that  they  were  at  Uberty  to  carry  on 
their  business  of  refreshment  contractors,  I  think 
that  Daly  retained  possession  of  the  whole  theatre, 
and  full  control  over  it  Those  who  came  to  the  bars 
during^  the  performance  owed  their  privilege  of 
admission  to  payment  to  Daly,  and  were  un^  no 
obligation  to  Warr  ft  Oo.,  who,  on  the  other  hand, 
could  not  exclude  them.  But  it  is  said  that  when  the 
theatre  was  closed  the  bars  were  looked,  and  Daly's 
servants  could  not  enter.  I  have  no  doubt  that  this, 
to  some  extent,  was  true.  But  this  was  done  to 
prevent  pilfering— that  is,  to  protect  Warr  &  do.,  and 
not  to  exclude  Daly ;  and  I  think  it  would  be  going 
too  far  to  say  that  this  made  Dalv  part  with  any 
interest  in  the  premises.  Except  for  that  and  the 
privilege  granted  to  Warr  ft  Oo.,  I  think  Daly  re- 
tained possession  of  the  whole  theatre  throughout; 
and  I  will  make  a  declaration  adverse  to  foneiture 
conformable  to  my  judgment,  and  add  any  con- 
sequential relief,  including  an  inquiry  as  to  damages. 

Solicitors,  John  C.  Button  dt  Co. ;  Slarkf  Edwards^  A 
Co. ;  W,  H.  Herbert. 


Ohan.Div.        j  March  24. 

Cosens-Hardy,  J.  j  jiukuu  «. 

In  re  Day  abd  Night  Adybbtibibo  Co. 
Ufwabd  V,  Day  abd  Night  Adybbtisibo  Co.  (a.) 

Fradice — Sides  hy  the  court-^DeXfen^ure-Jiolderi*  adion — 
Property  forming  debenture '  holders*  security  in 
jeopardy^Motion  for  judgment  on  admissions  in 
pleadings— B.8,C.^  ord.  51,  r.  lb. 

ITie  court — on  motion  for  judgment  on  admissions  in 
the  pleadings  in  a  debenture-holders*  action^  in  which  the 
plaintiff  sued  on  behaJtf  of  himself  and  all  other  deben- 
ture-hMders^  and  the  dsb^ure-holders  were  enJUUed  to  a 
charge  on  the  property  of  the  company— directed  a  sale  of 
the  property  of  the' company  under  ord.  61,  r.  lb,  upon 
proof  of  the  insolvency  of  the  company  and  the  jeopardy 
of  the  property  comprising  the  debenture-heiders*  security  ^ 
although  the  principal  moneys  secured  by  the  debentures 
were  ncft  due,  no  interest  thereon  being  in  arrear  for  six 
months,  and  no  resolution  having  been  passed,  or  order 
made,  for  the  winding  up  of  the  company. 

In  such  a  case  the  admitted  dllegations  of  the  statement 
of  daim  sJiotdd  be  verified  by  affidavit. 

This  was  a  motion  for  judgment  on  admissions  in 
pleadings  in  a  debenture- holders'  action  (in  which 
the  plamtiff  sued  on  behalf  of  himself  and  all  other 
deboiture-holden)  asking,  with  the  consent  of  the 
company,  for  the  usual  judgment  and  sale. 

The  company  had  been  tomed  to  develop  certain 
patents* 

(a.)  Beported  by  B.  A.  Dabikll,  Esq.,  Barrister- 
at-Law. 


The  principal  monejrs  were  not  due  aooording  to 
the  tenour  of  the  debentures,  which  provided  there- 
for, in  the  event  of  interest  being  in  anear  for  six 
months,  or  a  resolution  passed,  or  an  order  made,  for 
winding  up ;  none  of  which  events  were  alleged  to 
have  happened. 

A  receiver  had  been  appointed  in  the  action  on  the 
2nd  of  January,  1900,  on  evidence  that  the  proper^ 
duoged  by  the  debentures  was  in  jeopardy,  the 
company  being  threatened  with  distress  for  rent, 
and  Doing  unable  to  meet  its  liabilities. 

The  dum  stated  that  all  the  shares  had  been  issued 
and  fully  paid,  and  that  the  receiver  had  realised  all 
the  moneys  available  and  thereout  discharged  the 
arrears  of  rent  and  other  liabilities,  and  h^  only  £2 
left  in  his  hands  to  meet  rent  due  in  a  few  days*  time 
and  instalments  of  fees  for  keeping  the  patents  on 
foot. 

The  company  by  their  defence  admitted  the  allega- 
tions in  the  statonent  of  claim. 

Hon.  E.  C.  Mamaqhten,  Q.C.,  and  H.  T.  MeihM 
appeared  for  all  parties. 

Cozbbs-Habdy,  j.— I  feel  no  difBeulty  as  to  giving 
you  judgment,  but  can  I  direct  a  sale  ?  The  state- 
ment of  claim  is  not  strictly  evidence.  If  an  a£Bdavit 
Is  filed  verifying  the  allegations  material  for  showing 
the  necessity  for  a  sale— namely,  the  insolveooy  of  the 
company  and  the  jeopardy  to  the  property  from 
inability  to  keep  up  the  patents,  I  will  direct  a  sals, 
and  let  the  minutes  be  prefaced  with  a  statement  of 
my  approval  in  the  words  of  ord.  51,  r.  lb. 

Solicitors,  Withers  A  Withers. 


Feb.  8-10,  12»  15. 


Chan.  Div.  i 
Buckley,  J.  ] 
Wblsbaoh  Iboabdbsobnt  Gas  Light  Oo.  «.  Ib- 

CABDB8GBBT  (STTBUOHT   PATEBT)    GA8    LiOHT[BO 
Co.  (a.) 

Patent— utility— What  sufficient  to  support  patenL 

Utility  in  patent  law  does  not  mean  either  cMraet 
utility,  or  comparative  or  competitive  utility,  or  com- 
mercial  utility,  but  an  invention  better  in  eome  ropeci, 
but  not  necessarily  in  every  respect,  than  the  preoiiimg 
knowledge  of  the  trade  as  to  a  particular  fabric. 

An  invention  is  patentable  which  offers  the  pMic  a 
us^ul  choice. 

A  very  small  amount  of  utility  is  sufficient  to  support 
a  patent. 

Action. 

This  was  an  action  for  an  injunction,  damages,  and 
other  relief  in  respect  of  infringement  by  the  deted- 
ants  of  the  plaintifTs  patent,  granted  in  1886,  lor  aa 
improvement  in  an  iiluminant  appliance  fbr  gas* 
burners. 

In  1885  Welsbach  took  out  his  orighial  patent  for 
incandescent  lighting,  by  which  he  daimed  the 
manufaeture  of  an  iUuminant  appliance  for  gaa  asd 
otiier  burners,  consisting  of  a  cap  or  hood  made  of 
fabric  impregnated  with  the  sduUe  salts  of  wbat  are 
oalled  rare  earths,  such  as  riroonium,  lanthanum,  asd 
yttrium.  In  1886  application  was  inade  in  hia  bshalf 
for  a  further  patent,  upon  which  the  above  actioB 
was  brought.  This  patent  was  for  oertatn  subataaoss 
other  thui  those  mentioned  in  the  patent  of  1885 
whidi  could  be  advantageously  employed  in  pcodnoiag 

'spatsntof 


the  iiluminant  appliances  the  subject  of  the  ]^ 

1885.    The  claim  made  was  substantially  for  tiie  vss 

(a.)  Beported  by  J.  F.  Walby,  Esq., 
Law. 
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of  thorium  oxide  alone,  or  in  admixture  with  the 
Qxidee  of  oertain  other  rare  earths  as  the  means  of 
obtaining  hoods  which  had  a  partioalar  charaoter — 
inch  as  rigidity,  flexibility,  or  durability. 

The  defendants  denied  that  there  was  any  utility  in 
the  invention  so  olaimed,  and  in  support  of  their  oon- 
tention  alleged  the  inferior  illuminating  power  of  a 
mantle  prepared  according  to  prescription  No.  1  of 
1886  to  a  mantle  treated  according  to  the  specification 
of  1885.  On  the  other  hand,  it  was  pointed  out  that 
the  patent  of  1886  did  not  daim  to  be  an  improve- 
ment on  the  patent  of  1885,  but  to  give  a  useful 
choice,  and  that  it  offered  more  advantages  other  than 
brilliancy — namely,  rigidilnr,  flexibilil^,  or  durability. 

The  case  is  only  reported  so  far  as  it  deals  with  the 
above-mentioned  defence  —  viz.,  non-utility  of  the 
invention  sought  to  be  protected  by  the  plaintifb. 

MouUony  Q,C.,  T.  TerreU,  Q.C.,  Soger  Wallace,  Q.O., 
and  Walter,  for  the  plaintifEs. 

Bouefidd,  Q.C.,  and  W.  NeiU,  for  the  defendants. 

Buckley,  J.,  after  stating  the  nature  of  the  relief 
sought,  and  considering  the  subject-matter  of  the 
above  patents,  and  the  construction  of  the  specifica- 
tions, continued  as  follows :  Now,  utOitv  in  patent 
law  does  not,  as  I  understand  it,  mean  either  abstract 
utility,   or   comparative   or   com^titive   utility,  or 
commercial  utihty.    It  was  described  by  Grove,  J., 
in  Young  v.  Bosenthal,  1  Bep.  Pat.  Cas.  34,  as  meaning 
an  invention  better  than  the  preceding  Imowledge  of 
the  trade  as  to  a  particular  fabric.     I  adopt  this 
definition  if  the  word  ''better"  be  understood  as 
meaning  better  in  some  respects,  and  not  necessarily 
better  m  ever^  respect;   so  that,  for  instance,  an 
article  which  is  good,  though  not  so  good  as  that 
previously  known,  but  which  can  be  produced  more 
cheaply  by  another  process,  is  better  in  that  it  is 
better  in  point  of  cost,  although  not  so  good  in  point 
of   qnalily.      So  here   I   conceive   that  a   mantle 
constructed    according   to    prescription    No.    1    of 
thorium  pure,  according  to  the  knowledge  of  1886, 
and  which  gave  only  three  candles,  or  pure  in  fact 
aooording  to  the  knowledge  of  to-day,  and  which 
gives  only  1*3  candles,  although  it  is  worse  as  an 
ulnnunatuig  appliance  than  ue  mantle   of    1885, 
whicJi  gave  4  or  4*5  candles,  was  nevertheless  better, 
if  it  possessed  in  a  greater  degree  the  qualities  of 
ri^dity,  durability,  or  stability.     I  may  illustrate 
this  by  saying  that  in  point   of   fact   subsequent 
knowledge  has  shown  that  it  was  useful,  because  by 
the  sabsequent  discovery  that  a  small  percentage  of 
oerium  wul  increase  its  luminosity,  this  sto^  which 
was  taken  in  1886  has  led  to   the   possibility    of 
TtialriTig    subsequently   in  1893  a  mantle  which  is 
not    only  durable   and   stable,    but   possesses   also 
hig'h     illuminating    power.      Again,    1    may    take 
another  test  of  utili^ — ^namely,  that  an  invention 
is  usefol  for  the  purposes  of  the  patent  law  when  the 
public  are  thereby  enabled  to  do  something  which 
they  oonld  not   do   before,  or   to    do   in   a  more 
advantageous  manner  something  which  they  could  do 
before,   or,  to  express  it  in  another  way,  that  an 
invention  is  patentable  which  offers  the  public  a 
useful  cboice.    Now,  the  patent  of  1886  o£Eers  the 
publio  an  opportunity  of  making  with  thorium  an 
appliance    which,    up   to   that   date,  it   had   been 
soggeeted   could   be   made   only   with    zerconium, 
Iftyitj***""™!   or   yttrium,    and   whether   the   thoria 
mantle  gave  a  higher  or  lower  illuminating  ^ght,  it 
may  well  have  Men,  as  we  now  know  that  it  was, 
useful  to  fipive  the  public  the  choice  of  using  that  rare 
earth  instead  of  some  of  the  rare  earths  mentioned  in 
the  speciAoation  of  1885.    The  amount  of  these  rare 
earths  wlxioh  is  to  be  found  on  the  surface  of  the 


globe  is  in  respect  of  some  of  them  limited  to  but 
small  quantities.  Until  the  importance  of  thoria 
was  known,  I  believe  that  it  was  supposed  to  exist 
only  in  extraordinarily  small  quantLnes,  and  that  it 
is  only  recently  that,  after  explorations  all  over  the 
world,  there  has  been  found  at  last  a  large  bed  of 
monosite  sand  which  contains  thorium.  A  very  small 
amount  of  utility  is  sufficient  to  support  a  patent, 
and  a  suggestion  to  the  public  of  this  other  rare  earth 
as  a  means  to  an  end  gives,  I  think,  utility  to  the 
patent  for  the  purposes  of  the  patent  law.  Further, 
the  question  is  not  to  my  mind  a  question  of 
improvement  upon  the  patent  of  1885.  At  the  date 
when  application  was  made  for  the  patent  of  1886, 
the  puUic  knew  nothing  of  Uie  patent  of  1885,  and 
the  question  is  not  whether  the  patent  of  1886  enables 
the  pubHc  to  make  an  illuminating  appliance  better 
than  that  which  they  could  make  under  the  patent 
of  1885,  but  whether  it  gives  to  the  public  a  useful 
choice  of  another  substance  to  be  used  in  making  an 
illuminating  appliance.  The  defence  of  non-utuity, 
in  my  opinion,  werefore  fails. 

Judgment  for  the  pknntiffs. 

BoUoitors  for  the  plaintiffs,  FaitJ^uU  &  Owen. 

Solicitors  for  the  defendants,  Michad  AhraharM, 
Sons,  ds  Co. 


Q.  B.  Div.  1  pg|j  3, 

(Channell  and  Bucknill,  JJ.)  f 

VABiiBY  V.  Whipp.  (a.) 
8<de  o/good»—Oontraet/or  adle  by  descriptionr-Implied 
cmdUion— Acceptance— Paseing  of  property—Sale  of 
Goods  Act,  1893  (56  <fc  57  Vict.  c.  1l),ss.  13,  17,  35. 
Where  a  specific  article  is  sold  hy  description  withovi 
having  been  seen  hy  the  buyer,  there  is  an  implied  condi- 
tion, under  section  13  of  the  Sale  of  Goode  Act,  1893, 
that  the  goods  shall  correspond  unth  the  description,  and 
the  vendor  cannot  make  the  property  pass  by  ddiyering 
something  which  does  not  correspond  with  the  description. 

Appeal  by  the  defendant  from  a  decision  of  his 
Honour  Judge  Cadman,  sitting  at  Hnddersfield. 

In  the  actu>n  the  plaintiff  sued  to  recover  £21,  the 
price  of  a  machine  sold  by  him  to  the  defendant. 
The  contract  was  made  in  June,  1899,  in  the  course 
of  a  conversation  between  the  parties.  The  plaintiff 
stated  that  he  had  a  self-binder  reaping  machine, 
which  had  been  used  one  season  and  had  only  cut 
fifty  or  sixty  acres.  The  defendant  agreed  to  pur- 
chase the  machine  on  the  plaintiff's  word  for  £21, 
saying  that  if  the  plaintiff's  description  was  correct 
the  machine  was  practically  new.  It  was  arranged 
that  the  machine,  which  was  at  Upton,  and  which 
the  defendant  had  not  seen,  should  be  sent  to  him  at 
Beverley,  he  paying  the  carriage,  and  it  was  con- 
signed "  carriage  forward"  from  Hnddersfield  to  him. 
The  plaintiff's  statement  as  to  the  amount  which  the 
machine  had  been  used  was  in  fact  untrue,  but  there 
was  no  sugffestion  of  fraud  on  his  part. 

The  nuMuine  arrived  at  Beverley  about  the  2nd  of 
July,  and  on  the  same  day  the  defendant  wrote  to  the 
pUii^fiff  a  letter  in  the  following  terms:  ''I  have 
had  a  look  at  the  '  self-binder '  you  sent  me,  hut  it  is 
not  what  I  expected.  It  is  a  very  oldL  one  and  has 
been  mended,  and  you  told  me  that  it  had  only  cut 
fifty  acres  and  was  practically  new.  I  think  you 
must  never  have  seen  it  It  will  be  no  use  to  me  as 
I  don't  care  about  old  things,  especially  machinery ; 

(a.)  Beported  by  P.  B.  DubotoM),  Esq.,  Barrister- 
at-Law, 
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but  I  shall  be  at  Huddersfield  this  week  on  Thoisday 
and  Friday  night,  if  not  before,  and  shall  be  staying 
at  Oarlton  House,  New  North-road,  where  I  shall  be 
pleased  to  see  you." 

The  defendant  subsequently  returned  the  machine 
to  the  plaintiff  on  the  14th  of  August. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  on  the  ground  that  the  letter  of  the  2nd  of 
July  was  not  a  rejection  of  the  madiine,  and  that  the 
defendant  had  retained  it  an  unreasonable  time  before 
returning  it. 

W.  0.  Danckwerta,  Q*C,,  for  the  defendant 
(appellant).— The  13th  section  of  the  Sale  of  €k>ods 
Act  provides  that  on  a  contract  for  sale  by  description 
there  is  an  implied  condition  that  the  eoods  should 
correspond  with  the  description.  By  the  34th  and 
two  following  sections  the  buyer  is  to  have  a  reason- 
able opportunity  of  inspecting  the  goods,  and  is 
deemed  to  have  accepted  them  when  he  intimates  to 
the  seller  that  he  has  done  so,  or  when,  after  the 
lapse  of  a  reasonable  time,  he  retains  the  goods 
without  intimating  that  he  has  rejected  them,  and 
where  the  goods  are  delivered  to  the  buyer  and  he 
refuses  to  accept  them,  having  the  right  to  do  so,  he 
is  not  bound  to  return  them  to  the  sefier.  There  was 
no  acceptance  of  the  goods  in  the  present  case,  as 


they  did  not  correspond  to  the  description,  and  the 
defendant,  having  intimated  that  he  would  not  accept 
the  machine,  was  under  no  obligation  to  return  it. 
He  referred  to  Azemar  v.  CcueOa,  15  W.  B.  998, 
L.  B.  2  0.  P.  677,  and  Orimoldby  v.  WelU,  23  W.  B. 
624,  L.  B.  10  0.  P.  391. 

C,  0.  Scott,  for  the  respondent. — This  was  a  sale  of 
a  specific  machine;  the  property  passed  and  the 
defendant's  only  remedy  was  for  breach  of  warranty. 
The  letter  of  the  2nd  of  July  was  not  a  rejection, 
and  under  section  35  of  the  Sale  of  GkK>ds  Act  the 
defendant  must  be  held  to  have  accepted  the  goods 
because  he  retained  the  machine  an  unreasonable 
time.  This  was  a  sale  of  specific  goods  under  the 
definition  in  section  62,  and  it  makes  no  difference 
whether  the  buyer  saw  them  or  not.  The  machine 
was  identified  and  agreed  upon,  and  the  property 
passed  when  it  was  put  on  the  train ;  therefore,  under 
section  11  (c),  the  only  remedy  is  for  breach  of 
warranty.  Section  13  does  not  apply  to  this  case,  as 
the  thing  is  specific,  and  the  section  can  only  apply 
to  cases  of  unascertained  goods. 

OnAimBLL,  J.,  said:  I  am  of  opinion  that  this 
appeal  must  be  dlowed.  I  think  the  case  turns  on 
rawer  a  fine  point — viz.,  whether  certain  words  that 
were  used  were  a  part  of  the  descrintion  of  the  thing 
sold  or  whether  they  were  a  mere  collateral  warranty. 
If  the  property  in  this  machine  had  passed  at  any 
time  prior  to  the  date  of  the  first  letter,  then  nothing 
that  tne  purchaser  could  do  would  divert  the  property 
from  him ;  he  would  only  have  his  cause  of  action  for 
breach  of  warranty  because  it  was  not  a  new  machine 
and  had  cut  more  than  it  was  asserted  to  have  cut. 
If  you  can  dedde  whether  or  not  tiie  property  had 
finaUy  passed  to  the  buyer,  you  will  get  a  solution  of 
the  question.  Did  it  pass  or  not?  The  thing  in 
question  had  never  been  seen  by  the  buyer,  it  was 
described  to  him  by  the  seller.  It  was  not  the 
property  of  the  seUer  at  the  time  it  was  described  by 
him  to  the  buyer,  and  he  described  where  it  was,  at 
Upton,  and  he  said  that  it  was  a  self-binder,  that  it 
was  nearly  new,  and  had  cut  about  fifty  or  sixty 
acres.  How  much  of  that  was  a  description  and 
identification  of  the  thins  sold  and  how  much  was  a 
mere  collateral  warranty  r  We  have  had  tiie  illustra- 
tion of  the  sale  of  a  horse  in  a  stall  in  a  stable  which 
had  not  been  seen,  and  it  is  agreed  that  if  a  man  said 


"  I  will  sell  yon  the  horse  in  the  end  stall  in  my  stable," 
and  there  was  no  horse  in  the  stall,  there  would  be  no 
contract,  and  if  there  was  a  cow  in  the  stall  it  would 
not  pass  the  property  in  the  cow.  If  a  man  says  "I 
will  sell  you  a  four-year-old  horse  in  the  end  stall  m 
my  stable,"  and  there  is  not  one  there,  but  there  is 
another  horse,  does  the  property  pass  more  than  if  it 
had  been  a  cowP  I  do  not  think  it  does.  The 
question  is  rather  a  fine  one  as  to  whether  or  not  the 
description  is  part  of  the  identification  or  merely  a 
collateral  warranty.  Would  the  13th  section  of  the 
Sale  of  Goods  Act,  which  is  only  a  correct  statement 
of  the  previous  law  as  to  passing  of  property,  Mvply 
to  such  a  case,  and  what  is  the  meaning  of  a  sale  <rf 
goods  by  description  F  I  cannot  help  thinking  that 
the  section  must  apply  to  all  oases  where  the  purchassr 
has  not  seen  the  ffoods,  and  must  rely  upon  the 
description  given  to  nim  by  the  vendor,  and  altluragh 
the  usual  application  would  be  to  wholly  unasoertamed 
goods  it  does  not  follow  that  it  does  not  apply  to 
cases  where,  in  some  sense,  you  may  say  that  the 
goods  are  specific  I  think  it  applies  to  snoh  a  osas 
as  the  present  where  the  purchaser  buys  by  reason  of 
the  description  given  to  him  by  the  vendor,  and  that 
there  is  an  implied  condition—not  a  warranty,  which 
is  a  different  thing — ^that  the  goods  shall  oorrespood 
with  the  description.  If  that  is  so,  and  if  that  is  the 
nature  of  the  contract  which  was  made  whan  the 
parties  met  at  Huddersfield,  the  property  in  the 
machine  at  Upton  has  not  passed.  The  rules  about 
property  passmg  are  extremely  vague.  The  17th 
section  says :  '*  When  there  is  a  oontraot  for  the  sale 
of  specific  or  ascertained  goods  the  property  in  them 
is  transferred  to  the  buyer  at  such  time  as  the  parties 
to  the  contract  intend  it  to  be  transferred." 

(2)  **  For  tlkie  purpose  of  ascertaining  the  intention 
of  the  parties  regard  should  be  had  to  the  terms  of  the 
contract,  the  conduct  of  tiie  parties,  and  the  circam- 
stances  of  the  case." 

It  is  difficult  to  imagine  a  code  more  vague  tiian 
that,  but  I  believe  it  correctly  represents  the  state  of 
the  authorities  and  tiie  law  at  the  time  of  the  passing 
of  thelAct ;  but  that  does  not  give  us  a  very  sreat  deal 
of  light  as  to  whether  the  property  in  this  thing 
passed.  Nor  does  any  part  of  the  IStii  section  apply. 
The  only  part  which  could  apply  would  be  daose  1, 
which  has  to  do  with  an  unconditional  oontraot  far 
the  sale  of  specific  goods,  which  leaves  ns  in  the  sama 
difficulty  as  before.  Hhai  being  so,  the  proper^  not 
having  passed  at  the  time  of  the  contract,  when  did  it 
pas^f  at  all  P  It  is  snnested  that  it  passed  at  the 
time  of  putting  it  on  the  raiL  The  vendor  cannot 
make  the  pr^>erty  pass  by  putting  on  the  rail  soma- 
thinff  whion  does  not  correspond  with  the  desoriptioii 
anddoes  not  fulfil  tiie  conditions.  So  that  if  it  was  a 
sale  by  description  and  tiiere  was  an  implied  oondHioa 
that  the  thing  should  be  equal  to  the  description,  then 
the  property  would  not  pass  by  putting  somethmi^ 
not  equal  to  the  description  on  the  raiL  The  eailiest 
time  at  which  it  could  pass  was  when  it  was  aooepted 
by  tiie  buyer.  In  this  case  it  is  dear  on  the  letteta 
that  it  was  never  accepted  at  alL  The  buyer  told  the 
vendor  that  he  did  not  accept  the  madune,  bat  he 
did  not  say  he  finally  rejected  it,  he  let  the  mattar 
stand  over.  I  think  the  |xroperty  in  these  oiroua* 
stances  never  passed,  and,  it  having  been  held  as  a 
fact  that  the  machine  did  not  correspond  with  the 
description  given  of  it,  the  appeal  must  be  allowBd 
and  judgment  given  for  the  defendant. 

BuoKNiLL,  J. — The  oounty  oourt Jnd^  found  tliet 
this  was  a  sale  by  description.  I  thmk  that  was 
right.  The  contract  made  between  the  parties  wma 
that  the  vendor  would  sdl  a  certain  seoond-hsyad 
reaping  machine,  which  was  stated  to  be  nearly  new. 
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and  to  have  ont  only  fifty  or  sixty  acres.  Was  that 
statement  made  by  the  vendor  to  the  buyer  a  mere 
oollateral  warranty  or  was  it  saoh  a  description  that 
it  became  the  essence  of  the  bargain  without  which 
the  buyer  would  not  have  purchased  P  It  was,  in  my 
(minion,  a  sale  by  description  under  the  13th  section 
<n  the  Sale  of  Gk>ods  Act.  Having  bought  these 
goods  by  desori}>tion  the  buyer  had  an  opportunity  of 
aoceptiiu^  or  rejecting  them,  and  bjr  a  letter  of  the 
2nd  of  July  he  expressed  a  decided  intention  of  not 
accepting  tiie  machine.  I  should  be  prepared  to  say 
that  the  proper  construction  of  that  letter  was  that  he 
rejected  it,  but  it  is  not  important  to  decide  that. 
The  counlnr  court  judge  has  found  that  for  an 
unreasonable  time  he  omitted  to  reject.  I  think  that 
is  wrong,  and  that  this  being  a  sale  by  description, 
and  the  machine  not  correspondiDg  with  the 
description,  the  appeal  must  be  aUowed. 

Judgment  for  the  defendant 

Solicitors  for  the  appellent,  Bowclifea,  Rawle,  A  Co,, 
tar  BavMden^  8yke$,  &  Bamsden,  Huddersfield. 

Solicitors  for  the    respondent,    Van  Sandau,  for 
C.  H.  Marshall,  Huddersfield. 


Feb.  2. 


Q.  B.  Div.  ) 

(Ghannell  and  Buoknill,  JJ.)  J 

IiOaSDON  (Appellant)   v.  Tbottbb  {Beepondent).  (a.) 

Common  lodging-house^Charitahle  institution — Hotue 
containing  cuhides  —  Persons  congregated  together — 
Danger  of  spread  of  disease — Necessity  for  registrcUion 
and  inspection — Common  Lodging  Houses  Act,  1851 
(14  <fc  16  Vict.  c.  28),  a.  7. 

The  respofident  kept  a  house  (containing,  inter  alia, 
128  single-bedded  cubicles)  for  the  reception  of  male 
lodgers  of  the  poorer  dass,  each  inmate  being  accommo- 
daied  with  the  use  of  a  single-bedded  cubicle  to  sleep  in 
and  the  use  of  certain  common  rooms,  at  a  charge  of 
from  6d,  toSd,a  night.  Drunken  or  disorderly  persons, 
or  persons  suspected  to  be  of  the  criminal  class  or 
vemUnous,  were  excluded  ;  but,  with  these  exceptions,  the 
house  was  open  to  any  male  who  paid  the  above  charge. 
The  house  was  not  carried  on  by  the  respondent  for 
profit,  and  efforts  were  made  by  him  to  find  situations 
for  any  inmates  and  to  befriend  them  in  sickness.  The 
majority  of  the  usual  inmates  were  of  the  dass  that 
frequented  common  lodging-houses,  but  some  were  of  a 
beUer  class, 

Heldf  that  the  house  uku  a  common  lodging-house 
unihin  the  meaning  of  the  Common  Lodging  Houses 
^cts,  1851  and  1853,  and  thai  the  respondent  had  been 
ffuiUy  of  the  offence  of  keeping  a  common  lodging-house 
uMhoui  having  his  name  registered  as  the  keeper  thereof, 
liOgsdon  V.  Booth,  ante,  p.  266,  [1900]  1  Q,  B,  401, 
dd^eussed. 


Appeal  by  case  stated  from  decision  of  a 
Iftelxopolitan  police  magistrate. 

An  information  was  laid  by  the  appellant  on  behalf 
of  the  Liondon  Oountv  Oouncil  against  the  respondent 
chsur^^iDg  him  with  keeping  a  house  as  a  common 
lod£pn£f-house  which  had  not  been  inspected  and 
approved  by  the  local  authority  and  registered  under 
tlie  Common  Lodging  Houses  Act,  1851. 

Tbe  house  in  question  was  known  as  the  Victoria 
SomOf  Whitechapel-road,  and  was  one  of  three  homes, 
tlie  property  of  a  body  of  trustees,  one  of  whom  was 
the  reBponaent.  A  considerable  part  of  the  sum 
required  for  the  erection  of  the  building  and  the 

(«».}  Beported  by  Ebskotb  Bbid,  Esq.,  Banister- 
at-Law. 


purchase  of  the  site  was  subscribed  by  friends  of  the 
institution  as  a  gift.  The  house  was  intended  to 
afPord  lodging  accommodation  for  respectable  men  of 
the  poorer  class,  and  a  charge  of  6d.  to  8d.  a  night 
was  made,  for  which  each  inmate  was  allowed  the  use 
of  a  sinsle-bedded  cubicle  to  sleep  in.  The  house 
contained  128  single-bedded  cubicles  or  bedrooms, 
and  there  were  other  rooms  used  by  the  inmates  in 
common.  Men  only  were  admitted,  but  drunken  or 
disorderly  persons,  or  persons  suspected  to  be  of  the 
criminal  class  or  verminous  subjects,  were  excluded. 
The  majority  of  the  usual  inmates  were  of  the  class 
that  frequented  common  lodging-houses. 

The  magistrate  (whose  decision  was  given  before 
the  decision  of  the  Oourt  of  Queen's  Bench  in  Logsdon 
V.  Booth,  ante,  p.  266,  [1900]  1  Q.  B.  401)  dismissed 
the  information  on  the  ground  that  as  Victoria  Home 
was  an  institution  not  carried  on  for  the  purpose  of 
making  a  profit,  but  solely  for  the  object  of  assisting 
the  poor,  and  as  the  facts  were  in  his  judgment 
indistinguishable  from  the  case  of  Booth  v.  Ferret, 
38  W.  B.  718,  25  Q.  B.  D.  87,  the  home  was  not  a 
common  lodging-house  within  the  meaning  of  the 
Oonunon  Lodging  Houses  Acts,  1851  and  1853. 

The  informant  on  behalf  of  the  county  council 
appealed,  and  the  question  was  whether  the  character 
of  tiie  institution  distinguished  it  from  a  Salvation 
Army  shelter,  which,  in  the  case  of  Logsdon  v.  Booth, 
was  held  to  be  a  common  lodging-house. 

Jelf,  Q,C,,  and  Byde,  for  the  appellant,  submitted 
that  the  case  was  governed  by  Logsdon  v.  Booth, 

Daldy,  for  the  respondent,  submitted  that  the 
object  with  whidi  the  Victoria  Home  was  started 
hedng  to  provide  accommodation  for  a  better  class  of 
the  very  poor  than  the  Solvation  Army  shelters 
gather  in,  rendered  it  a  different  class  to  that  of 
the  common  lodging  or  '*  doss'*-house,  with  which 
by  the  decision  of  the  court  in  Logsdon  v.  Booth, 
the  Salvation  Army  shelters  were  now  to  be  included 
for  the  purposes  of  the  Common  Lodging  Houses 
Acts.  At  the  Victoria  Home  a  somewhat  higher 
charge  was  made  than  was  charged  at  the  Salva- 
tion shelters ;  the  inmates  had  not  the  use  of  a 
common  kitchen,  food  being  supplied  to  them,  and 
thus  the  risk  and  danger  arising  from  the  introduc- 
tion of  unsound  food  was  avoided.  Moreover,  in 
Langdon  v.  Broadbent,  37  L.  T.  Eep.  434,  a  common 
lodging-house  was  defined  as  a  house  where  the 
inmates  inhabited — i.e.,  slept  in^-one  common  room, 
whereas,  although  some  of  the  rooms  in  the  home 
were  used  in  common  yet  each  inmate  had  separate 
sleeping  accommodation. 

Cur,  adv.  vult, 

Channell,  J. — I  confess  this  is  to  me  a  case  of 
some  difficulty;  but  in  deciding  it  we  have  the 
advantage  of  the  opinion  recently  expressed  on  the 
question  by  a  specially-constituted  Divisional  Court 
who  were  called  upon  to  decide  in  the  case  of  Logsdon 
V.  Booth  whether  one  of  the  Salvation  Army  shelters 
was,  within  the  meaning  of  the  Act,  a  common 
lodging-house.  I  was  at  first  struck  by  the  siod- 
larity  between  that  case  and  the  present,  and  we 
might  have  decided  this  appeal  offhand  by  saying 
that  it  was  covered  by  Logsdon  v.  Booth,  and  nothing 
more.  But  I  felt  that  if  the  court  were  merely  to 
say  that  the  facts  in  this  case  were  so  like  those  in 
the  other  that  no  distinction  could  be  drawn,  it  would 
be  starting  upon  a  process  which  might  ultimately 
result  in  a  decision  bemg  given  that  some  thing  was 
a  common  lodging-house  which  no  one,  using 
ordinary  language,  would  so  describe.  No  doubt 
the  facts  of  this  case  bring  it  very  near  the  line 
which  the  court  indicated  in  Loasdon  v.  Booth,  and  it 
is  necessary,  therefore,  to  carefuUy  examine  Logsdon  v. 
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Booth  to  see  whether  the  present  case — which  certainly 
ffoes  one  step  beyond  the  facts  there  found — crosses 
uiat  line  or  not.  Four  things  have  been  mentioned  in 
the  cases  cited  as  tests  to  decide  what  is  a  common 
lodging-house.  The  first  of  these  was  the  object  for 
which  the  house  was  being  carried  on.  That  test  was 
appUed  in  the  case  of  Booth  v.  Ferrety  where  it  was  held 
that  the  term  did  not  include  a  house  not  carried  on 
for  profit,  but  solely  for  assisting  the  poorer  classes  of 
i  he  population.  That  test  was  disposed  of  once  and  for 
all  by  the  decision  of  the  Divisional  Court  in  Logadon 
▼.  Booth,  and  we  need  not  discuss  that  test  further. 
Another  of  the  tests  was  whether  the  house  was 
intended  for  the  use  of  a  low  class  of  persons — of 
persons  who  were  likely  to  be  dirty  and  diseased.  No 
doubt  that  is  an  element  which  must  be  taken  into 
consideration  when  deciding  if  a  lodging-house  is  a 
common  lodging-house  witlun  the  meaning  of  the  Acts 
passed  to  insure  proper  sanitair  precautionB  being 
enforced.  But  the  cases  show  that  although  it  is  an 
important  element  in  the  question  it  is  not  a  conolu- 
siTC  test.  It  is  an  element  that  exists  in  the  case  we 
are  considering.  The  special  case  states  that  efforts 
are  made  by  the  respondents  to  raise  the  inmates  out 
of  that  class  and  that  some  of  those  who  frequented 
this  home  were  drawn  from  a  better  status  of  society. 
Nevertheless,  the  case  states  as  a  fact  that  though  a 
certain  number  of  the  lodgers  were  of  a  better  class 
than  the  ordinary  "  dosser  class,"  yet  the  majority 
were  of  that  dass  which  usually  frequented  common 
lodging-houses.  It  is  so  found  in  the  case  and 
we  must  therefore  accept  it»  that  those  who 
frequented  the  Yiotoiia  Home  were  men  of  what  is 
known  as  the  "dosser  class."  But  a  third  test 
suggested  was  whether  or  not  the  house  was  open  to 
all  comers.  That  was  the  point  which  was  mainly 
discussed  in  Lanqdon  y.  Broadhent,  37  L.  T.  Bep.  434, 
and  was  referred  to  by  the  Lord  Chief  Justice  in 
Logadon  ▼.  Booth,  If  the  decision  of  the  court  in 
Langdon  v.  Broadbent  went  the  length  of  saying  that 
every  lodging-house  that  was  open  to  all  comers  was 
thereby  rendered  a  common  fodging-house — unless 
for  some  reason  it  ought  not  to  be  included  in  that 
class — then  that  decision  was  merely  negatived  by  the 
decision  given  in  Logadon  v.  Booth,  since  the  Lord 
Chief  Justice  said  that  the  keeper  of  a  common 
lodging-house  might  refuse  to  receive  persons  on 
various  grounds.  But  if  the  decision  was  mterpreted 
to  mean,  in  a  wider  sense,  that  a  common  lodging- 
house  was  a  house  open  to  all  comers,  so  that  no  one 
could  be  refused,  however  dirty,  diseased,  or  verminous 
he  might  be,  then  the  fact  that  the  house  was  so  open 
to  all  comers  would  no  doubt  be  an  essential  element 
in  deciding  whether  a  particular  house  escaped  from 
the  mischief  of  the  Act.  I  do  not  think  the  wider 
view  can  be  maintained ;  and  therefore  it  seems  clear 
that  the  present  case  comes  within  the  definition,  for 
although  men  who  were  drunk  and  disorderly  or  sus- 
pected of  being  criminals  or  verminous  were  refused 
admittance,  yet,  with  such  exceptions,  all  men  were 
admitted  who  were  able  to  pay  the  price  asked.  The 
fourth  and  last  test  which  was  suggested  by  the 
authorities  cited  was  whether  those  who  frequented 
the  house  cotdd  be  said  to  **  inhabit  a  common  room  '* ; 
and  it  was  said — I  suppose  rightly — that  in  this  sense 
"  inhabited  "  must  be  taken  as  equivalent  to  "  slept 
in  one  common  room."  It  was  said  that  a  common 
lodging-house  cotdd  be  defined  as  a  *' place  where 
persons  not  previously  known  to  each  other  inhabited 
a  common  room," in  the  sense  that  they  slept  there; 
and  the  opinion  of  the  law  officers  of  the  Crown,  siven 
shortly  siter  the  Act  was  passed,  was  referrea  to. 
The  law  officers  did,  in  fact,  describe  a  common 
lodging-house  as  a  house  where  for  short  periods 
persons,  strangers  to  one  another,  were  allowed  to 


inhabit  a  common  room,  and  I  suppose  we  must  tska 
that  as  being  a  proper  description.  Whether  to 
« inhabit"  a  common  room  must  necessarily  bs 
restricted  to  8leepin|^  in  a  common  bedroom  is  not 
necessary  here  to  decide,  and  if  it  were  I  do  not  think 
that  the  mere  fact  that  the  common  room  was  divided 
off  by  curtains  or  match-board  partitions  for  the  sake 
of  deoency  rather  than  with  the  object  of  preventiiig 
infection  would  affect  the  decision  one  way  or  the  other. 
Suffice  it  to  say  that  for  a  house  to  be  a  oommon 
lodging-house  within  the  purview  of  the  Act  it  most 
be  a  house  where  persons  of  the  poorer  daas  are  so 
congregated  toge&er  as  thereby  to  create  a  risk  of 
the  spread  of  disease.  In  the  present  case  it  is  found 
that  the  living-rooms  were  used  in  common,  and  tiuit 
the  sleeping  accommodation  was  not  entirely  eepazate, 
and,  therefore,  as  those  who  used  it  were  suiMtantially 
of  the  class  who  frequent  common  **  doss-houses,^ 
this  home  comes,  in  my  judgment,  under  the  pro- 
visions of  the  Act.  The  diffi<mlty  in  the  case  arosB 
because  this  institution  was  designed  to  help  a 
superior  dass  of  the  vei^  poor,  and  there  is  nothing 
to  show  that  the  regulations  for  deanUneas  were  not 
enforced,  and  the  home  as  well  managed,  as  if  the  Act 
had  been  enforced  with  regard  to  it. 

BuOKNUJi,  J.,  gave  judgment  to  the  same  effieoL 

Appeal  dUowed. 

Solicitor  for  the  appellant,  W,  A.  Blaxland. 

Solidtors  for  the  respondent,  Fowier  Perht  &  Co. 


aB.  Div.  \  j^  ^ 

(Channell  and  Bucknill,  JJ.)  /  Jan.  so. 

liLAlTDUDNO  UbBAN  DISTRICT  COTTNCEL  V.  HUOHBS.  (a.) 

Marketa—Totta— Selling  potatoea  in  the  atreet—PenaOff 
— Licensed  hawker — Exemption — Hawkera  Ad^  IMS 
(51  &  52  Vid.  c.  33),  a.  3  {S)—Marketa  and  Fain 
Clauaea  Act,  1847  (10  Vict.  c.  14),  «.  13. 

By  aection  3,  auh-aectUm  3,  of  the  Hawkera  Ad,  1888, 
a  peraon  ia  not  required  to  take  out  a  hawker' a  lieenee  to 
aell  in  the  street  fiah,  fruit,  vietuala,  or  ooala. 

By  aection  13  o/  the  Marketa  and  Faira  Clcuuea  Ad, 
1847,  a  penalty  ia  impoaed  on  *'  every  peraon  other  tiam 
a  Ucenaed  hawker  "  who  expoaeafor  aale  in  the  aired  atty 
produce  in  reaped  of  which  a  toll  ia  leviahle  hy  the 
market  authority  of  thai  diatrid. 

Hdd,  thai,  if  auch  a  vendor  haa  taken  out  a  hawker'a 
Hoence,  he  ia  to  he  deemed  a  Ucenaed  hawker,  and  oonKt 
within  the  benefit  given  to  that  daaa  by  aedion  IS  of  the 
Marketa  and  Faira  Clauaea  Ad,  1847. 


Case  stated  by  justices  sitting  in  petty  i 
Llandudno  In  the  county  of  Carnarvon. 

An  information  was  preferred  by  the  appeOanti 
asainst  the  respondent  under  section  13  of  tiie 
Miarkets  and  Fairs  Act,  1847,  for  having  within  the 
limits  of  the  appellants*  district,  and  after  a  maikat 
place  was  there  opened  for  public  use,  milawfiilly 
exposed  for  sale  in  a  street,  and  not  in  his  own  d  wdfing- 
pliMe  or  shop,  certain  artides— to  wit,  potatoes— in 
respect  of  wnich  tolls  were  and  are  authorized  to  he 
taken  in  the  market. 

It  appeared  from  the  case  that  the  respondeat  was 
a  person  who  had  followed  the  trade  of  aeUin^  and 
hawking  potatoes,  vegetables,  and  fruits  within  te 
appellants'  district  for  many  years  without  haldinf  a 
hawkor's  licence;  but  in  consequence  of  a  DolMt 
pubUdied  by  the  appdlants  in  July,  1899,  and  before 

(a.)  Beported  by  Esskinb  Bud,  Bsq.,  Bamater- 
at-Law. 
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the  alleffed  offenoe,  he  took  oat  a  hawker's  lioeooe, 
and  had  paid  toUa  on  the  potatoes  at  the  market 
place  before  he  proceeded  to  expose  them  for  sale 
ouewhere* 

The  jnttioes  dismissed  the  information. 

Section  13  of  the  Markets  and  Fairs  Act,  1847, 
enacts  ihet  "  after  the  market  place  is  open  for  pablic 
use  e?ery  person  other  than  a  hoensed  hawker  who 
flhaU  sell  or  expose  for  sale  in  anynlace  within  the 
prescribed  limits,  except  in  his  own  oweUing-plaoe  or 
■hop,  any  articles  in  respect  of  which  toOs  are  by 
special  Act  anthorized  to  be  taken  in  the  market, 
uall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  forty  shfllincs." 

fiy  section  3  (3)  of  the  Hawkers  Act,  1888,  a 
hawker's  licence  is  not  require  to  be  taken  out  by  a 
person  selling  fish,  fmit,  vegetables,  or  coab. 

E,  E.  Lloydf  for  the  appellants. — ^Potatoes  are 
▼egetablee,  in  leepeot  of  thn  sale  of  which  the 
Uandodno  Urban  District  Coandl  are  authorized  to 
take  toll  at  the  market-place,  which  they  opened  for 
pablic  nee,  and  inasmuon  as  by  section  3  (3)  of  the 
Hawkers  Act,  1888,  it  was  unnecessary  for  the 
leepondent  to  first  obtain  a  hawker's  licence  before 
Mlfing  potatoes  or  any  victuals,  he  could  not  make 
himself  one  by  taking  out  a  licence,  and  therefore  he 
is  not  a  person  exempted  from  the  penalty  imposed 
^m  sellers  other  than  nawkers  outside  the  market  by 
section  13  of  the  Marketa  and  Fairs  Act,  1847.  More- 
over, since  he  was  not  trading  as  a  hawker  at  the 
time  of  the  sale,  for  he  was  offering  for  sale  articles 
(potatoes)  which  could  be  hawked  without  a  hawker's 
hoenoe,  the  payment  of  tolh  did  not  bring  him 
within  the  exemption  he  claimed  to  come  under. 
Woolwich  Local  Board  v.  Gardiner,  44  W.  B.  46,  [1895] 
2  Q.  B.  497.  and  Operahaw  v.  OakeUy,  60  L.  T.  Bep. 
929,  37  W.  B.  Dig.  83,  ate  authorities  upon  which  the 
jostioes  should  have  convicted  the  respondent. 

A,  E.  ChrijffUh,  for  the  respondent. — ^The  respondent 
having  obtained  a  hawker's  licence  has  brought  him- 
self within  the  exemption  in  section  13  of  the  Act  of 
1847,  and  the  general  provisions  of  that  Act  do  not 
apply  to  him. 

GEAimsLL,  J.— The  justices  held  in  this  case  that 
the  respondent  having  in  fact  a  hawker's  Uoenoe  was 
within  the  exemption  in  favour  of  licensed  hawkers 
expressly  reserved  to  that  class  of  traders  by  sec- 
tion 13  of  the  Markets  and  Fairs  Act,  1847,  under 
which  the  present  proceedings  were  instituted.    It  was 
contended  Dy  the  appellants  that  he  was  not  a  hawker 
although    he  had   taken   out   a   hawker's   licence, 
beoaaae,by  seotion  3  (3)  of  the  Hawkers  Act,  1888,  no 
hcenoe  was  needed  to  sell  either  potatoes  or  other 
vegetables  or  fruit.    I  think,  however,  that  a  man 
who  applies  for  and  has  granted  to  him  a  hawker's 
licence  must  be  regarded  as  a  licensed  hawker,  andas 
such  within  the  exemption  ^ven  to  that  class  of 
traders  by  any  statute,  unless  it  is  dearly  shewn  that 
for  some  reason  or  other  that  is  not  so.    We  were 
proesed  with  the  case  of  Woolwich  Local  Board  v. 
Oardinert  bat  in  that  case  Gardiner  was  a  person 
holding  a  pedlar's  licence,  who  by  virtue  of  the 
Pedlars    Act,  1871,  was   deemed   to  be   a   licensed 
hawker,  but  who  was  in  fact  found  to  be  acting  not  as  a 
pedlar,  bnt  as  a  hawker,  and,  ^uite  rightly,  the  court 
held  that  he  did  not  come  within  the  exemption.    But 
that  case  is  disttnguishahle  from  this,  for  there  the  man 
was  aotnally  doing  something  that  wasa  breach  of  his 
Boence,  whereas  in  the  case  we  are  considering  Hughes 
did  what  it  was  lawful  for  him  to  do  under  the  Act. 
Having  a  hawker's  licence,  and  trading  within  it,  he 
was,  in  my  jndgment,  entitled  to  the  benefit  given  to 
hawkers  by  the  13th  section  of  the  Markets  and  Fairs 
Act. 


BuoKNiLL,  J. — I  concur. 

Solicitors  for  the  appellants,  Bd/rage  &  Co.,  for 
Chamherlain  4b  Johnson,  Llandudno. 

Solioitors  for  the  respondents,  Hughes  A  Co,,  for 
W.  J.  Chrhett,  I^landudno. 


Q.  B.  Div.  ) 

(Lord  Bussell  of  Killowen,  C.J.,  >  Dec.  21. 

and  fiigham  and  Darling,  JJ.)   ) 

Abmstbong  v.  Loudon  Countt  Council,  (a.) 

Metropolis— Street — Laying  out  new  streel^— Carriage' 
drive  for  Hocks  of  flats  forming  a  quadrofngle  with 
garden  in  centre — Onl  de  sac  for  carriage  traffic — 
Requisite  sanction  of  county  council — London  Building 
Act,  1894  (57  df  58  Vict,  c.  ecociii,),  s.  7. 

The  appellant  w<u  sttmrnoned  upon  an  information 
charging  him  with  having  commenced  to  form  and  lay 
out  a  street  for  carriage  traffic  or  foot  traffic  without 
having  first  obtained  the  sanation  of  the  local  authority 
pursuaTd  to  the  1th  section  of  the  London  Building 
Act,  1894. 

Tlie  appellant  began  to  form  the  road  in  part  straigM, 
intendiiig  to  build  blocks  of  residential  flats  on  each  side 
of  thcU  straight  part  and  facing  into  it,  and  the  other 
part  of  the  road  ran  into  and  formed  the  boundary  of 
a  square^  round  which  again  it  was  intended  to  build  a 
continuous  line  of  houses  facing  into  the  square.  The 
length  of  the  entire  road  would  be  600/%.,  and  aboiU 
40j^.  in  width.  The  road  was  to  be  formed  and 
sewered  as  an  ordinary  street,  cUthough  gullies  used  for 
draining  a  courtyard  would  also  be  required.  The 
road  was  to  be  entered  by  gates,  and  no  part  of  it  was  to 
be  dedicated  to  the  pMic,  hut  was  intended  to  be 
used  only  as  a  private  road. 

Held,  that  the  road  in  question  was  a  **  street "  within 
the  meaning  of  section  7  of  the  London  Building  Act, 
1894,  and  that  the  justices  were  right  in  convicting  the 
appellant, 

EM,  also,  that  the  question  whether  a  place  was  a 
** street**  unthin  the  meaning  of  the  section  was  one 
largdy  of  fact,  and  the  decision  in  each  case  must  depend 
on  its  particular  circumstances. 

Wood  (Appellant)  v.  The  London  Oounty  Oouncil 
(Bespondento),  44  W.  B.  144,  64  L.  J.  M.  C.  276, 
overrtded. 

Appeal  by  case  stated  from  the  decision  of  ma^- 
trates  convicting  tiie  appellant  upon  an  information 
charging  him  with  havmg  commenced  to  form  and 
lay  out  a  street  for  carriage  traffic  without  the 
sanction  of  tiie  London  Oounty  Oouncil  pursuant  to 
section  7  of  the  London  Building  Act,  1894. 

The  material  facts  stated  in  ths  case  are  referred  to 
at  length  in  the  judgment  of  the  court. 

Macmorran,  Q,G,,  and  B,  Cunningham  QUn,  for  the 
appellant.— The  magistrates  were  wrong,  because  that 
part  of  the  courtyard  and  the  straight  piece  leading 
mto  it,  which  appears  as  a  roacTfor  caniaoe  and 
foot  tn^  on  the  plan,  is  not  a  ''  street "  within  the 
meaning  of  that  term  in  tiie  7th  section  of  the 
London  Building  Act,  1894.  It  is  a  private  roadway 
merely  for  the  use  of  those  persons  who  are  tenants 
of  the  houses  intended  to  be  erected.  The  roadway 
was  not  a  street  laid  out  for  foot  or  carriage  traffic, 
and  the  Act  not  applymg  to  the  laying  out  of  this 
private  drive,  the  appellant  was  not  required  to  obtain 
the  sanction  of  the  London  Oounty  CoundL  We 
rely  on  Wood  v.  London  County  CouueiU  ^  W.  B. 


(a.)  Beported  by  Bbsxinb  Em),  Esq.,  Banister- 
at-Law. 
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144,  64  L.  J.  M.  C.  276,  and  London  County  Council 
▼.  Davis,  43  W.  E.  674,  64  L.  J.  M.  C.  212.  Aa  for 
the  case  of  Beg.  ▼.  Ful/ord.  12  W.  B.  716,  33  L.  J. 
M.  C.  122  relied  on  by  the  respondents,  it  is  really 
not  an  authority  in  this  case.  The  question  of  what 
was  a  "  street  **  for  the  purposes  of  a  building  line 
was  raised  there  on  indictment,  and  the  point  was 
reserved  for  the  Court  of  Crown  Cases. 

Horace  Avory  and  Daldy,  for  the  respondents. — 
The  question  whether  a  carriage-drive  running  round 
a  courtyard  is  a  street  is  mainly  a  question  of  fact. 
[Lord  BussBLL,  C.J.—Would  you  say  that  if  the 
plans  for  New-court,  Carey- street,  were  plans  for  a 
proposed  new  building,  the  councU  could  refuse  to 
sanction  the  laying  out  of  the  drive  round  the  court- 
yard on  the  ground  that  the  builder  was  intendiog  to 
form  and  lay  out  a  new  street  ?  Is  it  not  a  question  of 
degree  in  each  case  ?]  The  question  whether  the  pro- 
posed carriage-drive  is  a  street  must  depend  on  the 
character  of  the  buildiogs  adjoining,  the  neighbour- 
hood, and  the  particular  circumstances  in  eadi  case. 
It  is  a  question  of  fact  for  the  magistrates  to  decide. 
Here  they  have  foimd  this  was  a  **  street,"  and  unless 
it  can  be  shown  there  is  no  reasonable  ground  upon 
which  their  finding  of  Jact  can  be  upheld,  the  appeal 
must  fail.  The  case  indeed  is  covered  by  the  decision 
in  Daw  v.  London  County  Council,  62  L.  T.  Bep.  937, 
38  W.  B.  Dig.  130.  We  rely  also  on  the  judgments 
of  Erie,  C.J.,  and  Blackburn,  J.,  in  Reg*  v.  Fullford 
as  showing  that  the  carriage-drive  which  the  appel- 
lant proposed  to  form  clearly  comes  within  tJie  wide 
definition  of  a  <*  street." 

Cur,  adv,  vidU 

Dec.  21.— Lord  Bussell  of  Eillowbn,  C.J.— This 
appeal  raises  the  question  whether  the  carriage-way 
proposed  to  be  formed  by  the  appellant  would,  when 
formed,  be  a  street  witlun  the  meaning  of  section  7 
of  the  London  Bmlding  Act,  1894,  and  the  magis- 
trate found  that  it  would.  The  facts  are  as 
follows:  The  apx>ellant  owns  some  3a.  3r.  39p. 
of  land  adjoining  a  public  carriage-way  called  the 
Grove.  The  Grove  communicates  by  a  carriage-way 
16ft.  wide  with  the  Hiffhgate-road.  No  public  right 
of  way  exists  over  the  land  of  the  appellimt,  and  the 
only  access  from  any  public  way  is  from  the  Grove. 
There  is  a  private  right  of  way  for  foot  passengers 
through  a  gateway  3ft.  in  width  in  the  boundary 
fence  at  the  back  of  the  land  on  to  a  public  footpath 
in  Parliament-hill.  The  appellant  had  originally 
applied  to  the  respondents  for  their  sanction  to  form 
and  lay  out  a  street  for  carriage  traffic  on  the  site  in 
question.  It  was  intended  that  the  street  should  run 
hrom  the  Grove  through  the  site  to,  and  to  communi- 
cate with,  the  footway  referred  to  upon  Parliament - 
hill.  As  a  carriage-way  it  would  have  been  a  cuJ  de 
sac.  It  was  intended  to  be  open  and  without  gate  or 
barrier  at  the  Qtove  end.  The  respondents  refused 
their  sanction  because  the  proposed  street  would  not 
afford  direct  communication  between  two  streets 
formed  and  laid  out  for  carriage  traffic.  Section  9  (4) 
of  the  Act  of  1894  gave  to  the  respondents  the  right 
to  refuse  their  sanction  in  such  a  case.  The  appel- 
lants then  proceeded  with  the  plan  now  in  question 
without  seeking  the  sanction  of  the  respondents. 
That  plan  is  described  as  follows  in  the  case  stated  by 
the  magistrates,  paragraphs  3,  4,  and  6 :  '*  (3)  It  is 
proposed  by  the  appellant  to  remove  certain  old 
buildings  shown  on  the  plan,  and  to  lay  out  the  said 
piece  of  land  and  erect  new  buildings  thereon  in  the 
manner  shown  upon  the  plan  annexed  to  this 
case  marked  A— that  is  to  say,  the  appellant 
proposes  to  erect  twenty  new  buildings  or  olocks 
of  fiats,  eadi  block  containing  eight  fiats,  of 
which   sixteen  hlooka  will   be   erected  in  a  quad- 


rangular form  with  an  ornamental  garden  in  tiu 
centre  of  the  quadrangle  formed  by  such  blocks.   Tlie 
approach  to  the  said  buildings  will  be  by  means  of  a 
carriage-way  from  the  Grove  running  round  the  said 
garden,  and    upon  each  side  of  such  oarriage-wsy 
between  the  Grove  and  the  said  garden  will  be  erected 
two  or  more  of  the  said  blocks.    Each  of  the  nid 
blocks  will  have  a  separate  entrance  from  the  nid 
carriage-way.     The  said  approach  from  the  Gron 
and  also  the  carriage-way  around  the  said  ornamental 
garden  will  be  40ft.  in  width,  and  such  approach  and 
carriage-way  will  be  of  a  total  length  of  600fL   (4) 
The  drainage  plans  for  the  said  buildings  had  been 
submitted  by  the  appellant  to  the  said  vestry  of  8t 
Pancras,   upon  which  were  shown  the  levels  of  a 
sewer  it  was  proposed  to  construct  running  along  and 
round  the  said  carriage-way  with  the  intended  levels 
of  the  connecting  drains  from  each  of  the  said  build- 
ings.   The  said  plan  also  showed  the  position  of  the 
manholes  and  guUies,  similar  to  street  gullies,  which 
it  was  intended  to  construct  in  connection  with  the 
sewer,  and  the  mode  in  which  it  was  intended  to 
connect  the  said  sewer  with  the  sewer  belonging  to 
the   said  vestry    in    the  Highgate-road ;   and  alio 
showed  that  the  said  carriage-way  would  be  formed 
and  sewered  in  all  respects   in  the   way  in  wtiA 
a    carriage-way   of   an    ordinary    street    would  be 
formed  and  sewered.     It  was  admitted,  howew, 
that  gullies  similar  to  those  shown  on  the  said  plan 
would   be   required    for  draining  a  Btable-yaid  or 
any  other  yard.    (6)  The  appellant  does  not  propoae 
to  dedicate  any  right  of  way  to  the    use  of  the 
public  over  the  said  piece  of  land,  but  intends  to 
erect  gates  at  the  entrance  to  the  said  approach  and 
to   keep  a  porter  at   such  entrance  to  open  snob 
gates  when  necessary  to  allow  persona  going  to  or 
from  any  of  the  said  fiats  to  pass,  so  that  the  publie 
will  not  be  entitled  to  enter  the  said  approach.  ^  There 
will  be  no  entrance  or  exit  to  or  from  the  said  flati 
into  the  said  public  park  called  Parliament-hill,  and 
the  said  carriage-way  will  be  for  the  use  only  of  the 
tenants  of  the  flats  in  the  said  proposed  new  buildings 
and    the  tradesmen    and    others   visiting    them  on 
business  or  pleasure  with  or  without  oarriages ;  bat 
the  appellant  is  not  imder  any  covenant  to  maintain 
the  said  gates  or  the  said  porter."    It  ia  to  be  noted 
that  it  is  not  stated  that  the  appellant  is  under  any 
legal  obligation  to  erect  or  to  maintain  the  gatea,  ct 
to  keep  the  porter  mentioned  in  paragraph  5.    It  is 
to  be  further  noted  that,  if,  without  the  respondents' 
sanction,  the  appellant  can  now  do  what  is  proposed, 
the  objects  intended  to  be  secured  by  section  9  will  be 
defeated.    Where  sanction,  as  in  this  case,  has  ben 
withheld  under  section  9  all  the  owner  would  have  to 
do,  if  the  appellajit  is  right,  would  be  to  resort  to 
such  a  plan  as  the  present,  and  thus  reach  praoticallj 
the  same  end  by  a  different  route. 

It  seems  desirable  before  considering  the  sectiona  ol 
the  Act  which  apply  to  this  particular  case  to  notioe 
the  genial  scope  of  the  Act.  It  involves  a  large 
measure  of  interference  with  the  rights  of  private 
owners;  they  cannot  do  what  they  like  with  thor 
property.  They  cannot  make  or  even  widen  streets 
except  in  conformity  with  the  provisions  of  the  Act 
They  must  observe  certain  lines  of  building  {rontaga 
They  must  have  a  certain  specified  space  at  the  rear  of 
the  domestic  buildings  they  erect.  The  building 
constructed  must  be  built  in  conformity  with  oeitan 
detailed  requirements  as  to  height,  thicuiess  of  waDs, 
openings,  &c.  It  is  clear  that  this  legislation  mated- 
aUy  interferes  with  the  action  of  owners  in  the  usessd 
disposition  of  their  property,  and  it  must  be  assoiBsd 
that  this  has  been  permitted  by  the  Legidatore  iv 
reasons  of  public  policy  affecting  the  health,  ndttj. 
and  convenience  of  the  public    The  qaeatioo  in  tlas 
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0M6  turns  upon  the  true  oonstmotion  of  seotion  7, 
which  proyides  that  before  any  person  can  oommenoe 
to  fonn  or  lay  oat  any  street,  whether  for  carriage 
tnffio  or  for  foot  traffic,  he  most  obtain  the  sanction 
of  the  respondents.    Would  the  way  which  the  appel- 
Itat  has  commenced  to  lay  out  and  form  be,  when 
foimed,  a  ''street"  withm   the   meaning   of   that 
section  ?    Unless  the  context  otherwise  requires,  the 
interpretation  section  (section  5)  shows  the  wide  mean- 
ing to  be  fpvea  to  the  word  **  street."    It  means  and 
inolndes  highway,  road,  bridge,  lane,  mews,  footway, 
fgnare,  oourt,  alley,  passage  whether  a  thoroughfare 
or  not,  and  also  a  part  of  any  of  these.    No  descrip- 
tion osn  be  wider.    Why,  then,  is  ihe  contemplated 
way  not  a  street  ?    It  is  not  the  less  a  street  because, 
after  proceeding  straight  for  a  certain  distance,  it  is 
continued  inside  or  around  the  proposed  square,  for 
"square"  is  expressly  mentioned  in  the  interpreta- 
tion section.     It  was  admitted  in  argument,  and  it 
leems  dear,  that  it  is  not  less  a  street  because  it  is 
intended  to  be  used  as  a  private  way,  for  the  inter- 
pretation section  in  no  way  so  limits  street.    If  so, 
it  is  not  leas  a  street  because  the  trf^c  for  which  it 
is  intended  is  limited  to  what  may  be  called  private 
traffic  to  and  from  the  houses  to  be  built  along  its 
course.    Indeed,  it  ia  dear  from  the  wording  of  the 
interpretation  section  (section  5 ;  3,  5)  tiiat  tiue  traffic 
there  mentioned  indudes  both  public  and  private 
traffic,  for  there  is  no  trace  of  any  intended  limitation 
to  the  former  of  these.    No  doubt  the  controlling 
word  in  the  5th  section  is  "  street."    It  does  not 
follow  that  everything  enumerated  in  the  interpreta- 
tion danse  is  a  street  for  all  purposes  and  m  aU 
droumstanoes  within  the  meaning  of  Uie  Act.    For 
example,  the  drive  to  a  private  house  is  not  a  street, 
nor  an  approach  by  a  courtyard  to  one  or  two  blodn 
oi  buildings  or  houses :  see  section  8.    Nor  is  a  bridge 
a  street  nnless  it  is,  or  may  be,  a  link  in  or  continua- 
tion of  a  street.    There  is  involved  in  the  idea  of 
street  the  presence  of  houses  or  buildings  more  or  less 
continuona  and  in  mater  or  less  proximity  to  one 
uiother  along  it :  Bee  Beg,  v.  Fullford,  But  this  descrip- 
tion is  not  complete  or  exhaustive  for  the  purposes  of 
the  Act  in  question.    Section  8  (which  it  is  not  easy  to 
construe)  would  seem  to  treat  as  the  commencement 
of  a  street,  amongst  other  thin^,  the  mere  forminff 
of  the  fotmdations  of  a  house  m  such  a  manner  and 
position  that  it  might  become  one  of  three  or  more 
hooaes  abutting  on  or  erected  beside  land  on  which  a 
street  might  thereafter  be  laid  out.    But  tiie  facts  of 
this  caae  present  no  difficulty.    Taking  tlie  broad 
desar^Hioii  of  what  a  street  is  as  expressed  in  the 
judgment  in  Bm.  v.  FvXlford  we  think  that  what  tiie 
iq^peUant  here  be^^  to  1^  out  was  a  street  even 
within  that  descnption.    1  have  already  dealt  with 
the  oontention  that  becanse  it  was  intended  for  private 
and  not  for  general  public  traffic  the  way  or  road  in 
qoeatian    was  not  a  street.     What  remains?     The 
appeUant  began  to  lay  out  and  form  a  road,  in  part 
Btniffht,    intending   to  buUd   houses  or  blodcs  of 
boUmn^   on  each  side  of  that   straight  part  and 
feeing  mto  it,  whidi  road  ran  into  a  square  and 
formed    a   boimdary  of   sudi  square,  round  whidi 
again  it  'was  intended  to  build  a  continuous  Hne  of 
booses  f  aoinif  into  the  sqnare,  the  loigth  of  tiie  entire 
load  bein^  600ft.    We  are  dearly  of  opinion  that,  in 
these  oizcnmatances,  the  appellant  had  commenced  to 
fbrm   and   lav  out  a  strelat  within  the  meaning  of 
section  7,  and  as  he  did  so  without  having  obtamed 
the  aanotion  of  the  respondents  he  committed  the 
Dffenoe  of  which  he  has  been  convicted.    We  thhik 
that  the  magistrates  would  have  dedded  wrongly  had 
Oiey  deoided  di£BBrently»     The  appeal  will,   tiiere- 
EoEe»  be  diimiissed  with  costs.    We  have  examined, 
bnt  do  not  think  it  necessary  to  refer  to,  the  oases 


dted  during  the  argument.  Each  case  depends  on 
its  particular  circumstances.  It  is,  indeea,  worth 
noting  that  the  question  of  street  or  no  street  is 
uniformly  treated  in  these  cases  as  largdy  a  question 
of  fact.  The  decisions,  except  in  the  case  of  Wood  v. 
London  Ooimty  Council,  upheld  the  views  taken  by  the 
magistrates,  and,  in  our  opinion,  that  case  was  wrongly 
dedded. 

Appeal  diamisaed. 

Solidtors  for   the   appellant,    Newman,    Paynter, 
A  Co, 

Solicitor  for  the  respondents,  W,  A.  Blaxland, 


(EEourt  of  Appeal* 

Appeal.  ") 

(A.  L.  Smith,  Collins,  and  [  Mardi  10. 

Bomer,  L.JJ.)  ) 

Fenn  V,  Mn.TiTtR.  (a.) 

McLater  and  servant — GomfenMtion  for  injury  hy  accident 
— **  Onor  in  or  about "  a  factory — Workmen*8  Com- 
pensation Act,  1897  (60  <€;  61  Vict.  c.  37),  s.  7,  sub- 
section  1. 

A  ttforkman  toas  employed  to  fdch  water  in  a  waUr- 
cart  from  a  brook  to  a  steam-engine  in  a  shed  oonneded 
with  a  mortar  miU  for  mixing  mortar  for  use  in  the 
construction  of  a  building*  While  he  vku  conducting  the 
horse  and  cart  along  a  public  road  from  the  brook  to  the 
engine,  the  horse  ran  away  and  the  cart  went  over  him. 
The  place  where  the  accident  happened  was  at  least  110 
yards  distant  from  the  engine. 

Held,  that,  though  the  engine  was  a  "factory  "  within 
section  7  of  the  Workmen^ s  Compensation  Act,  1897,  there 
vMis  no  evidence  that  the  workman  was,  at  the  time  of  the 
accident,  employed  **  ahout  **  a  factory  within  Vie  meaning 
of  sub-section  1  of  that  section^  and  that,  therefore,  com- 
pensation  was  not  payable. 

Appeal  from  an  award  of  compensation  by  the 
judge  of  the  Bow  County  Court  under  the  Workmen's 
Compensation  Act  of  1897. 

The  appdlant  was  a  buUder  who  was  bmlding  houses 
at  dungford. 

The  respondent  was  a  builder's  labourer  in  the 
employment  of  the  appellant,  and  he  daimed  compen- 
sation under  the  Act  for  personal  injury  sustained  by 
him. 

The  appellant  had  two  steam-enffines  in  sheds  used 
for  mixinfi:  mortar  in  two  mortar  muls  for  the  purposes 
of  the  buildings. 

The  respondent  was  employed  to  drive  or  conduct 
a  water-cart  and  horse  to  a  brook  to  f etdi  water  from 
there  to  the  engines  and  mortar  mills. 

On  the  day  of  the  aoddent  the  respondent  was 
returning  from  the  brook  along  a  public  road  with 
the  horse  and  cart,  when  the  norse  ran  away  and  ' 
knocked  him  down,  and  the  cart  went  over  him,  thus 
occadoning  the  injuries  for  which  he  daimed  compen- 
sation. T^e  place  where  the  aoddent  happened  was 
stated  to  be  from  110  to  160  yards  distant  from  the 
nearest  engine. 

The  county  court  judge  hdd  that  at  the  time  of  the 
aoddent  the  respondent  was  employed  "  about "  the 
engine,  which  was  itself  a  factory  within  section  7  of  • 
the  Act  of  1897,  and  he  made  an  award  in  his  favour 
for  15s.  a  week. 

(a.)  Beported  by  W.  F.  Bakbt,  Jlsq.,  Barrister- 
at-lAw. 
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BawHnson,  Q.C,  ftad  P.  Boae'InneSf  for  the  appel- 
lant.— It  IB  admitted  that  the  steam-eDgines  were 
lactones  within  the  meaning  of  section  7  of  the  Work- 
men's Compensation  Act,  1897  :  McNicholas  v. 
BawBon,  47  W.  E.  500,  [1899]  1  Q.  B.  773.  The 
respondent,  however,  was  not  employed  at  the  time 
of  the  accident  "  on  or  in  or  about "  a  factory.  The 
county  conrt  judge  held  that  he  was  employed 
"about"  the  factory.  There  was  no  evidence  to 
support  that  finding.  "  About "  means  in  close  pro- 
ptcquity  or  in  physical  contiguity  to  the  factory : 
Poivdl  V.  Bro^rn,  47  W.  E.  145,  [1899]  1  Q  B.  157. 
In  that  09se  the  accident  happened  in  a  street  next 
the  factory  while  the  workman  was  engaged  in 
loading  timber  on  to  a  cart  at  the  usual  loading  place. 
That  was  clearly  an  employment  about  the  factory. 
In  L<mth  ▼.  IbboUon,  47  W.  E.  506.  [1899]  1  Q.  B. 
1003,  the  accident  happened  a  mile  and  a-half  from 
the  factory,  and  it  was  held  not  to  be  *'  about "  the 
factory.  A  distance  of  110  yards  from  the  factory 
cannot  be  said  to  be  in  close  propinquity  to  the 
factpry.  There  was  a  distinction  between  employ- 
ment about  the  business  of  the  factory  and  employ- 
ment about  the  factory  itself.  The  county  court  judge 
was  therefore  wrong. 

Bolne9i  ▼.  Mackay,  47  W.  E.  531,  [1899]  2  Q.  B.  319, 
was  also  referred  to. 

Buegg,  Q.d,  and  W.  M,  Thompson,  for  the  respon- 
dent.— ^It  is  a  question  of  fact  in  each  case  whether 
th^  employment  at  the  time  of  the  accident  is 
*^  %\xm%  "  a  factory.  Where  can  the  court  say  that,  as 
a  matter  pf  law,  the  line  is  to  be  drawn?  Is  100 
y943d«,  or  fifty  yards,  or  ten  yards  the  limit?  The 
conr^  cannpt  lay  down  any  limit  as  a  matter  of  law. 
Th^  question  must  be  one  of  fact  in  each  case,  and  the 
oourt  caiuiot  interfere  with  the  finding  of  the  county 
court  judge  in  such  a  case.  The  court  has  never  yet 
dope  ^0  in  any  case.  [A.  L.  Smith,  L.J.,  referred  to 
Ohavihers  ▼.  Whitehaven  Barbowr  Commissioners,  47 
W.  E.  533,  [1899]  2  Q.  B.  133.] 

A.  L.  Smith,  L.  J. — I  must  say  that  in  this  case  I 
do  not  think  that  the  county  court  judge  arrived  at  a 
light  conclusion  of  fact.  That,  however,  is  not  the 
quettioa  we  have  to  determine,  and  I  feel  a  difficulty 
which  I  will  state  presentiy  in  dealing  with  this  case. 
There  were  two  steam-engines  in  sheds  connected  with 
mortar  mills  for  mixing  mortar  for  use  on  certain 
buildings  which  were  being  erected.  The  respondent 
wa«  employed  to  take  a  water-cart  to  and  ftx)m  a 
brook  for  the  purpose  of  bringing  water  to  the  engines 
and  portar  mills.  While  on  his  way  back  from  the 
brook  with  water,  the  horse  attached  to  the  water- 
oact  fan  away  and  knocked  him  down,  thus  occasion- 
wg  the  injuries  for  which  compensation  is  claimed. 
The  spot  where  the  accident  occurred  was  at  least  110 
yai^  away  from  the  nearest  of  the  two  engines.  The 
qilteitkni  we  have  to  determine  is  whether  there  is  evi- 
dence upon  which  the  county  court  judge  was  justified 
in  coming  to  the  conclusion  that,  at  the  time  when 
fha  accident  occurred,  the  respondent  was  employed 
"  on  Off  in  or  about  a  factory  "  within  the  meaning 
of  section  7,  sub-section  1,  of  the  Workmen's  Oom- 
pensation  Act,  1897.  In  the  first  place  it  is  quite 
dear,  upon  the  authority  of  McNicholas  v.  Dawson, 
that  the  engine  is  a  *' factory"  within  the  Act 
Therefore  the  only  question  is  whether  there  was 
evidence  that  the  respondent  at  the  time  of  the 
accident  was  employed  on  or  in  or  about  tiie  engine. 
If  I  h*  d  myself  berai  the  judge  of  fact  in  the  case  I 
should  have  come  to  a  difinrent  conclusion  from  that 
arrived  at  by  the  county  court  iudge.  He  held,  as  I 
nndaittamd,  that  the  word  ''about"  was  an  elastic 
wad,  and  that  ha  was  entitled  to  say  that  a  spot  110 
yacdi  distant  from  the  eogiaa  was  "about"  the 


engine— that  is  to  say,  in  does  propinquity  thereto, 
as  I  expressed  its  meaning  in  PoweU  v.  Brown,  or 
physicfidly  contiguous  thereto,  as  my  brother  Collins 
expressed  it  in  the  same  case.  However,  the  ooantv 
court  judge  has  so  found,  and  the  difficolty  I 
feel  i%  in  saying  that  there  is  no  evidence  to 
justify  his  finding.  In  Powell  v.  Brown  a  cart 
belonging  to  the  owners  of  a  factory  was  standing 
in  a  strefit  close  to  the  factory  entrance,  where 
carts  were  usually  loaded  from  the  factory.  A 
workman  was  employed  on  the  cart  loading  timber 
on  it  when  he  was  injured.  We  undoubtedly  held 
that  the  word  "  about "  in  section  7  is  an  enlarging 
word,  covering  more  than  is  induded  in  the  preoeding 
words  "  on  or  in,"  and  we  hdd  that  it  means  a  does 
propinquity  or  physically  contiguous  to  the  faetory. 
in  Chambers  v.  Whitehaven  Harbour  Commisnonen  I 
said  that  the  meaning  of  employment  on  or  in  or 
about  a  railway,  factory,  &c,  is  that  "  at  the  time  of 
the  acddent  the  workman  must  be  employed  about 
one  of  those  specified  localities ;  the  locality  of  the 
accident  must  be  within  the  purview  of  the  section." 
In  the  case  of  Lowth  v.  Ibbotson  a  carter  in  the 
employment  of  a  miller,  whose  mill  was  a  factoty 
within  the  Act,  met  with  an  acddent  white  ddivering 
sacks  of  fiour  from  his  employer's  cart  a  mile  and 
a-half  from  the  mill.  The  county  court  judge  found 
as  a  fact  that  the  employment  at  the  time  of  the 
accddent  was  not  *' about"  the  factory,  and  we  oases 
to  the  oondusion  that  he  was  right  and  dedined  to 
interfere  with  his  finding.  In  both  PoweU  v.  Braum 
and  Lowth  v.  Ibbotson  I  said,  and  I  think  my  brethren 
agreed  with  me,  that  the  question  whether  the 
employment  in  any  particular  case  is  "aboat"  a 
factory  is  a  question  of  fact  to  be  determined  by  the 
tribunal  before  whidi  the  daim  comes.  I  me  no 
reason  to  depart  from  what  I  then  said.  In  ndther 
of  those  cases  did  this  court  interfere  with  tiie 
finding  of  the  county  court  jud^e.  The  difficolty,  as 
I  have  already  eaid,  is  in  saymg  that  there  was  no 
evidence  upon  which  the  county  court  judge  could 
say  that  110  yards  from  the  factory  was  "about" 
the  factory.  However,  though  I  fed  considerable 
difficulty,  as  my  brethren  have  come  to  the  oondnaioB 
that  there  was  no  evidence  to  justify  the  finding  d 
the  county  court  judge,  I  will  not  differ  from  tiie 
oondusion  at  which  they  have  arrived. 


OoLUNS,  L.  J.— I  agree  with  my  lord  that  in  < 
case  it  is  a  question  of  fact  for  the  county  conrt  judge 
whether  the  employment  at  the  time  of  the  aooident 
was  ''on  or  in  or  about "  a  factory,  and  this  oourt 
cannot  interfere  with  his  finding  of  fact  where  tken 
is  evidence  to  support  it  But  under  the  Workmen's 
Compensation  Act,  just  as  imder  any  other  Aot^  a 
county  court  judge  cannot  find  a  fact  withoot  any 
evidence  to  support  his  finding  or  without  a  praper 
direction  to  himsdf  upon  the  question.  If  the  eaoe 
were  one  that  could  be  tried  with  a  jury,  the  judge 
would  have  to  give  them  a  direction  as  to  what  does 
or  does  not  constitute  employment  "  about "  a  f  aetoiy. 
He  could  not  simply  tdl  them  that  it  was  a  qnertioa 
of  fact  for  them  to  determine,  and  then  leave  it  to 
them    to  say  whether   in  the   particular  oaae    the 


emplovinent  was  about  a  factory  without  giviairtl 
some  direction  as  to  the  meaning  of  the  word.  Undsr 
the  Act  of  1897,  the  question  of  fact  beings  lor  tisa 
judge,  he  must  direct  himsdf  upon  the  points  It  is 
not  easy,  and  I  shall  certainly  not  attempt,  to  dsAaa 
exactly  what  is  the  meaning  of  the  word  "  about  *'  as 
used  in  section  7,  sub-section  1,  of  the  Act.  Still,  I 
think  that  a  judge  can  give  some  assistanoe  to  a  jmgj 
by  giving  some  iflustrationsof  whatwooldor  wowldnoi 
be  employment  about  a  factory,  or  by  giving^  extwusa 
cases  which  would  obvioody  hJi  on  one  aide  or  the 
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Fenn  v.  Millkb.— Mohan  v.  Bbotjohtok. 


Court  of  Appeal. 


•OmtoI  a&e  whieh  has  to  be  dnwta.  It  is  quite 
poirible  to  point  out  limits  on  the  one  ride  or  the  other 
trUoh  ought  to  be  obeorT0d  and  avoided.  In  my 
cfSaoaaa  the  word  "  about"  is  a  geographioal  ezpres- 
tooo,  and  denotes  physical  contiguity.  It  is  not 
enough  to  establish  that  the  workman  is  at  the  time 
of  the  accident  about  the  business  of  his  employers. 
There  is  the  broad  distinction  to  be  observed  between 
a  man  being  about  the  factory  and  about  the 
business  of  the  factory.  A  factory  presumably 
invdlTes  the  carrying  on  of  some  business.  Tske  the 
osse  of  a  faoUMry  where  some  article  of  commerce  is 
produced.  The  artiole  has  to  be  manufactured  and 
thsn  distributed  over  the  country.  The  factory 
owner  would  presumably  have  to  get  coals  for  the 
poiposeB  of  the  manufacture.  I  do  not  think  that 
the  man  who  was  engaged  in  distributing  his  master's 
goods  or  the  carter  who  was  engaged  in  carting  the 
coals  to  his  master's  faotory  fiom  Sie  railway  station, 
though  emploved  about  the  business  of  the  faotory, 
oouloTbe  said  to  be  employed  in  phyncal  contiguity 
to  the  faotory.  The  jury  would  have  to  disabuse 
their  minds  ox  the  idea  that,  because  the  workman 
was  employed  about  the  business,  he  was  therefore 
employed  about  the  factory.  On  the  other  hand,  a 
case  obviously  within  the  line  is  where  a  factory 
inrolves  the  use,  for  the  main  purposes  of  the  factorv, 
of  an  area  of  land  outride  the  phyrical  factory  itseu. 
I  riiould  say  that  in  such  a  case  the  piece  of  land 
would  properly  be  desoribed  as  about  the  faotory.  It 
not  diffionlt  to  give  illustrations.  Take  the  case  of 
FmoeU  v.  Brwon.  The  cart  upon  which  the  workman 
was  employed  was  outride  ^e  phyri<»l  limits  of  the 
lM)tory,  but  he  was  receiving  timber  from  the  factory, 
and  we  held  that  the  county  court  judge  was  right  m 
deciding  that  the  employment  was  about  the  factory. 
It  is  easy  to  put  cases  which  fall  inride  or 
outride  of  the  Ime^  and  with  a  proper  direction 
upon  the  point  it  would  be  for  the  jury,  assuming 
a  jury  was  the  tribunal  to  decide  these  claims, 
to  say  in  eaoh  case  on  which  ride  of  the  line  the  case 
felL  As  I  have  already  said,  I  draw  a  dear  distinction 
between  emnlojfment  about  the  buriness,  which 
involves  no  plivncal  contiguity  with  the  factory,  and 
snoh  a  physioal  contiguity  wi&  the  faotorv  as  a  jury 
■My  say  is  necessary  for  the  purposes  of  ttie  business 
sanied  on  in  the  faotory. 

Applyiaff  these  oonriderations  to  the  present  case, 
I  do  not  think  that  the  facts  bring  it  within  the  rule 
ahovB-meotioned  as  to  phyrical  contiguity.  It  may 
therefore  well  be  said  that  there  was  no  evidence 
upon  whieh  any  jury  could  reasonably  find  that  the 
employmeB&t  of  the  respondent  at  the  time  of  the 
eoQident  was  "about"  the  faotory.  Oonsequently 
there  was  no  evidenoe  upon  which  the  county  court 
jndlge  ooold  so  find.  T^e  appeal  must  therefore  be 
allowed. 

Boiontt  Ii»  J*— I  am  of  the  same  opinion.  It  seems 
to  me  to  be  dear  that  when  the  Act  speaks  of  employ- 
ment *'  on  or  in  or  about "  a  factory,  it  is  speaking  of 
a  place*  It  is  not  necessary,  or  indeed  advisable,  to 
attempt  to  lay  down  general  rules  and  proporitions  as 
to  wbesi  a  workman  can  or  cannot  be  properly  said 
to  be  on  or  in  or  about  a  faotory,  or  a  building,  or 
whatever  it  may  be.  I  will  not  attempt  to  do  so.  I 
will,  however,  go  as  far  as  this :  I  think  that  a  work- 
maiir  who  at  the  time  of  the  aooident  is  only  employed 
in  dzMnir  <"  oonducting  a  cart  carrying  materials 
nouiimaij!  for  the  bnrinew  of  the  faotory  to  or  from 
the  laotocx*  ^"^  '^^^  ^  ^^  ^  obvious  proximity  to 
is  not  employed  on  or  in  or  about  the 
'  '  m  this  present  ease  it  is 
i  was  in  no  true  sense  at  the 
i  of  the  aooideot  employed  on  or  in  or  about  his 


the  iaotoiy,  is  not  emplo} 
fmtkofrr*     upon  the  facts 
eleaa  thi*  the  rsspondent  i 
tiaae  of  the  aooident  emplo; 


master's  factory.  I  agree  with  my  brother  Collins 
that  there  is  no  evidenoe  that  the  respondent  was  so 
employed.  If  there  had  been  a  jury  here,  assuming, 
of  course,  such  a  mode  of  trial  posriUe,  1  think  thdtt 
the  judge  ought  to  have  ruled  that  there  was  no 
evidence  to  go  to  them  Uiat  the  respondent  was  so 
employed.  That  being  so,  there  was  no  evidence 
upon  which  the  county  court  judge  could  so  find. 

Afipedl  allowed. 

Solicitors  for  the  appellant,  Pomford  &  Detenish. 

Solicitors  for  the  respondent,  Buchanan  &  Hurd, 


From  Prob.  Div.  &  Adm.  Div. 

(lindley,  M.B.,  and  Yaughan 

Williams  and  Bomer,  L.J  J.) 

MoHAif  V.  Beoughton.  (o.) 


Jan.  25,  26, 


•  Proceedings    to   revoke  — 
action  —  Bes   judicata  — 


Letters  of  administration- 
Previous  administration 
Acquiescence, 

In  1892  letters  of  administration  to  an  estate  were 
granted  to  the  defendant  in  the  present  action  as  the 
cousin  and  one  of  the  next^f-kin  of  the  intestate,  and 
on  the  21th  of  December,  1892,  the  defendant  commenced 
Chancery  proceedings  for  the  administration  of  the  estate* 
The  present  plaintiff  made  a  daim  in  these  proceedings 
to  he  entitled  as  one  of  the  next-of-kin  to  a  share  in  the 
distribution  of  the  estate.  This  daim  woe  disallowed  by 
the  chief  derk,  and  the  plaintiff  took  no  further  steps  in 
the  proceedings.  On  the  2lst  of  April,  1896,  a  final 
order  for  distribution  of  the  estate  was  made  in  the 
Chancery  adion,  and  all  further  proceedings  therein 
were  stayed.  On  the  1th  of  June,  1898,  the  plaintiff 
commenced  the  present  action  to  revoke  the  letters  of 
administration  grafted  in  1892  wnd  to  obtain  a  grant  in 
her  own  favour. 

Held,  that,  as  the  only  objed  of  the  present  action  was 
to  recover  the  property  which  nod  been  distributed,  the 
court  would  not  assist  the  plaintiff  in  her  attempt  to 
obtain  a  grant  which  would  be  useless  to  her,  seeing  tJuit 
she  could  institute  proceedings  in  Chancery  even  though 
the  letters  of  administration  had  not  been  revoked. 

Held,  also,  that,  though  the  matter  was  not  res 
judicata  against  the  plaintiff  by  reason  of  the  Chancery 
proceedings,  she  ?iad  been  guilty  of  such  delay  and 
acquiescence  as  to  disentitle  her  to  maintain  an  action 
against  t?u)se  who  Jiad  received  the  estate  by  virtue  of 
those  proceedings. 

This  was  an  appeal  by  the  plaintiiT  from  a  deoirion 
of  Barnes,  J.,  dismissing  an  action  brought  by 
her  to  obtrin  the  revocation  of  letters  of  adnSnistra- 
tion  granted  to  the  defendant 

The  facts  were  as  follow : 

One  H.  T.  OogUan  died  on  the  24th  of  November, 
1892,  a  widower  without  issue  and  intestate,  leaving  a 
conriderable  estate.  On  the  24th  of  December,  1892, 
letters  of  administration  were  granted  to  Sir  H.  D. 
Broughton  as  cousin  of  the  deceased  and  one  of  his 
n^ct-of-kin. 

On  the  27th  of  December,  1892,  an  originating 
summons  was  taken  out  by  the  said  Sir  H.  D. 
Broughton  in  the  Chancery  Division  against  A.  D. 
Broughton,  Laura  Maule,  and  Fanny  Maria  Hard- 
resse  Lawson,  for  the  purpose  of  administering  the 
estate  of  the  deceased. 

On  the  2drd  of  January,  1893,  inquiries  and 
accounts  in  the  said  Ohanoery  action  were  directed, 
one  of  such  inquiries  being  as  to  who  were  the  next- 

(a.)  Beported  by  J.  L  STnuLma,  Esq.,  Barrister- 
at-Law.  ^ 
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of-kin  of  the  said  deoeaBed.  AdvertisementB  for  the 
nezt-of-km  were  ordered,  and  were  duly  adyertiBed. 

CM  the  lOth  of  March,  1893,  a  daim  was  made  by 
Bir  A.  0.  Weldon  to  be  one  of  the  next-of-kin,  and  to 
exclude  the  plaintifiEi  and  defendants  in  the  said 
Chancery  action  on  the  ground  that  one  Emma 
Broughton,  who  was  the  mother  of  the  deceased,  and 
whom  they  daimed  to  be  their  aunt,  was  illegitimate, 
having,  as  was  alleged,  been  bom  prior  to  the  mar- 
riage of  her  parents,  Sir  Thos.  Broughton  and  Mary 
Wiokes. 

Yaxious  othez  claims  were  put  forward,  but  all, 
induding  Sir  A.  0.  Weldon's,  were  disallowed, 
and  on  the  30th  of  Noyember,  1893,  the  chief 
derk  certified  that  the  said  plaintiff  and  defendants 
were  the  only  next-of-kin  of  the  deceased  living  at 
hii  death. 

On  the  2l8t  of  December,   1893,  the  chief  clerk 

gave  his  certificate  as  to  the  estate  and  debts  of  the 
eoeased's  estate 

On  the  18th  of  May,  1894,  the  plaintiff  in  the 
present  action  took  out  a  summons  in  the  said 
Chanoery  action  for  liberty  to  prefer  a  claim  in  the 
action  as  the  first  cousin  of  the  intestate. 

In  an  affidavit  sworn  in  support  of  this  application 
she  set  out  certain  facts  wmch  she  alleged  showed 
that  die  was  a  first  cousin  once  removed  of  the 
deceased,  and  stated  that  her  attention  was  first  called 
to  the  matter  by  certain  correspondence  which 
appeared  in  the  Dublin  papers  in  March  and  April, 
1893 ;  and  that,  although  at  that  time  she  was  not 
aware  whether  or  not  she  was  of  kin  to  the  deceased, 
about  a  month  before  making  her  affidavit  she  dis- 
covered she  was  of  kin  to  him  and  that  she  had  since 
then  yigoroudy  prosecuted  and  was  continuing 
inonizies  and  seardies. 

This  summons  came  on  before  the  chief  derk  on  the 
1st  of  June,  1894,  when  the  same  was  adjourned  for  a 
wedc  to  enable  the  applicant  to  bring  in  complete 
evidence,  and  on  the  8th  of  June,  1894,  at  the 
adjourned  hearing  the  chief  derk  pointed  out  that  the 
affidavit  filed  in  support  of  the  application  only  made 
out  the  applicant  to  be  a  first  cousin  once  removed, 
and  that,  as  first  cousins  had  proved  their  relation- 
ship, the  applicant  could  not,  even  if  she  established  her 
pemgree,  nuik  in  the  disteibution  of  the  estate ;  and 
he  msude  no  order,  but  allowed  the  applicant  six  days 
in  which  to  dedde  whether  she  should  take  her 
apjdicatum  to  the  judge. 

The  applicant  did  not  proceed  further  with  the 
matter  ana  took  no  further  steps  in  connection  with 
the  deceased's  estate  until  the  present  action. 

Frevioudy  to  the  said  application,  under  am  order 
of  the  26th  of  February,  1894,  in  the  Chancery  action 
three-fourths  of  the  deceased's  estate  had  been  dis- 
tributed among  the  plaintiff  and  defendants  to  that 
action,  and  under  a  further  order  of  the  11th  of 
December,  1894,  the  remainiog  one-fourth  was  dealt 
with  in  the  same  way. 

On  the  21st  of  April,  1896,  a  final  order  was  m%de 
in  the  Chancery  action  directing  payment  of  a  sm<ill 
balance  in  court  to  the  plaintiff  in  the  action,  aud  all 
further  prooeedinffs  were  stayed. 

On  the  7th  of  June,  1898,  the  plaintiff  issued  the 
writ  in  the  present  action.  She  daimed  a  grant  of 
letters  of  acuninistration  to  the  deceased's  estate  to 
herself  as  a  first  cousin  once  removed  of  the  deceased, 
and  revocation  of  the  grant  of  letters  of  administra- 
tion  to  Sir  H.  D.  Broughton  on  the  grouud  that 
Emma  Broughton,  through  whom  he  claimed 
relationship,  was  illegitimate. 

On  the  30th  of  June,  1898,  Sir  H.  D.  Broughton 
took  out  a  summons  to  show  cause  why  the  action 
should  not  be  dismissed  on  the  ground,  first,  that  the 
issue   had  already  been   adju£cated   upon  in    the 


Chancery  Division,  and,  secondly,  that  the  aotion  vy 
vexatious. 

On  the  hearing  of  this  summons  it  was  ordered,  bj 
consent,  that  all  questions  between  the  parties  (oUmt 
than  the  question  of  the  relationship  of  the  plaintiff 
and  Sir  H.  D.  Broughton  to  the  deceased)  should  he 
tried  before  Barnes,  J. 

The  case  was  accordingly  tried  on  the  26th  of  , 
February,  1899,  and  on  the  16th  of  May  Barnes,  J., 
delivered  judgment.  He  hdd  that  the  niatter  wai 
not  res  judioaia^  but  dismiased  the  action  on  the 
ground  that  the  plaintiff  had  practically  aoquissoed 
in  the  Chancery  proceeding^  and  had  been  guilty  of 
such  laclm  as  to  disentitle  her  to  maintain  an  sctioa 
against  those  who  had  received  the  estate;  and  that  ai 
the  only  object  of  the  present  action  vras  to  asnit 
the  plainta'ff  to  recover  funds  whidi  had  been  dis- 
tributed by  order  of  the  Chanoery  Division,  the  court 
would  not  assist  her  to  obtain  a  grant  whidi  wodd 
be  usdess  to  her. 

The  plaintiff  appealed. 

SirH.  D.  Broughton  died  after  the  hearing,  and 
the  action  was  continued  against  his  executors,  who 
were  respondents  to  the  appeaL 

B<mnquett  Q.C.,  Bennett  Galvert,  and  LUkr 
Drummond,  for  the  appellant,  referred  to  David  v. 
Frowd,  1  Myl.  &  K.  200;  Sawyer  v.  Birehmort^l 
Keen  391,  82d,  2  Myl.  &  Cr.  611. 

Bargrave  Deane,  Q,C.,  and  Barnard,  for  the 
respondents,  were  not  called  on. 

Ldtdlet,  M.B.~I  do  not  think  the  appdlanthsi 
made  out  any  suffident  ground  for  our  interf erenoSi 
This  is  an  application  to  revoke  letters  of  administia- 
tion  granted  to  one  of  the  next-of-kin,  or  a  penoa 
who  called  l<im«fl1f  one  of  the  next-of-kin,  of  a  penon 
who  died  some  years  ago.     The   court    does  not 
revoke  letters  of  administration  as  a  matter  of  ooons. 
Grounds  must  be  shown  for  it     The  applicatkm  or 
the  citation  by  this  lady  was  met  by  a  snmmooi 
summarily  to  stay  the  prooeedings  on  the  ground  d 
re$  judicata  and  vexation.     By  consent  tiiat  wai 
modified,  and  every  question  of  substance  was  agieod 
to  be  tried  on  the  assumption  that  she  vraa  what  A» 
was— one  of   the  nearest  of  kin;   and  upon   tfast 
assumption  Barnes,  J.,  has  investigated  all  the  fMta 
and  has  found  that  it  is  not  a  proper  case  in  whidi  to 
revoke  the  letters  of  administration.     Now»  what  ii 
it  that  this  lady  is  driving  atP    She  does  not  want  to 
revoke  ^e  letters  of  admmistration  for  nothing.    Of 
course  she  has  an  object.     She  says  that  under  sa 
administration  action  whidi  was  oommenoed  aoneiev 
years    ago  the   estate    of   the   intestate    haa  beea 
distributed  amongst  the  wrong  persons.      She  dosi 
not  quarrel,  of   course,  with  the  ordinary  ronftiBS 
work  done  by  the  administrator— I  mean  the  paymeat 
of  debts,  funeral  and  testamentarv  expenses.     JBm 
object  is  not  to  overhaul  all  that ;  but  after  adminis- 
tration had  been  mnted  there  was  an  adminiatralifla 
order  made,  and  under  that  order  the  estate  has 
been  distributed,  debts  have  been  paid,  and  so  os. 
and  the  net  rendue  or  surplus  has  been  distribaftsd 
and  has  been  distributed  to  somebody  who,  she  savi, 
is  not  entitled.     Therefore,  she  wants  this   for  m 
purpose  of  asserting  her  right.     In  other  wxnrda,  i^ 
wants  to   what   is   commonly    called  "follow   te 
assets"  into  the  hands  of  the  persons  who  have  go* 
them.    I  do  not  myself  see  any  difficulty  in  lier  daa% 
that  by  instituting  an  action  in  the  Chanoery  OiviMoa. 
I  hope  that  I  shall  not  be  supposed  to  advise  lier  to  dD 
so.    It  appears  to  me  that  ner  case  there  would  hi 
almost  if  not  utterly  hopdess ;  but  still  theoretioaltf 
she  could  do  that,  although  tiie  letters  of  ads 
tion  had  not  been  revoke*     Now,  if  that  is  i 
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that  is  the  view  which  Bames,  J.,  has  taken,  because 
he  says  in  substance,  having  looked  into  the  matter, 
"  Yon  cannot  succeed  in  gettins  what  you  want,  and 
inasmuch  as  you  will  not  succeed  in  getting  what  you 
want  we  will  not  reyokethe  letters  of  adminStration" — 
I  think  that  he  was  perfectly  justified.  I  do  not  say 
that  this  action  is  friyolous  or  Tezattous.  Still  less 
do  I  think  that  technically  there  is  anything  like  res 
judicata.  What  has  been  determined  against  her  is 
that  she  is  not  a  cousin.  That  is  all.  What  relation 
the  parties  in  the  administration  action  have  has  not 
been  finally  adjudicated  upon  in  such  a  way  as  to 
bind  her.  That  I  can  see.  That  is  Barnes,  J.'s,  view. 
He  says  in  substance,  ''I  do  not  think  it  is  rea 
judicata^  but  you  knew  perfeotlv  well  what  difficulty 
there  was,  and  you  allowed  the  estate  to  be 
administered  taking  no  pr(^er  steps  to  preyent  it,  and 
I  cannot  upset  that."  I  think  that  he  was  quite  right, 
and  that  the  appeal  ought  to  be  dismissed  with  costs. 

YATTGHAir  Williams,  L.  J.— I  agree. 
BOMEB,  L.  J. — I  agree. 
Affpeal  dUmisied. 

Solidtors,     W.      W.     Gabriel;     Witham,     BoskeU, 
MtuMter,  &  Weld. 


)i}tS^  iSOUrt  of  J|tt0tiC(. 


Chan.  Diy.  \ 
Stirling,  J. ) 


July  13 ;  Jan.  17 ;  Feb.  8. 


In  re  Pbiob. 

TOMLIN  v.  liATTEB.   (a.) 

WiU — Ir4ernaii(ynal  law — Construction — Power  of  a\ 
pointment  in  English  will — Execution  of  power  ^ 
wiU  of  French  domiciled  alien — Domicil —  Wills  Act 
(1  Vict.  c.  26),  ss.  9,  10,  21— Lord  Kingsdoum*s  Act 
{Domicil)  (24  <fc  25  Vict,  c.  114)— Naturalization 
Act,  1870  (33  Vict.  c.  14). 

Jf.  F.,  the  wife  of  a  French  sulject  domiciled  in 
France,  was  the  donee  under  an  English  will  of  a  power 
of  appointment  of  a  fund  of  £2,000.  By  her  holograph 
JFrench  will  she  declared  that  she  bequeathed  to  her  hus- 
band everything  which  she  possessed  or  might  possess,  and 
dedared  that  the  will  should  be  considered  in  England 
the  same  as  in  France.  She  had  no  other  property  but 
the  fund  in  question.  The  will  had  been  admitted  to 
jyrohate  and  letters  of  administration  had  been  granted 
tjinth  the  vnll  annexed. 

Held,  that  it  rvas  competent  for  her  to  exercise  the 
power  of  appointment  by  such  a  wiH  as  was  recognized 
by  the  Froiate  Division;  that,  as  the  law  of  France  did 
not  recognize  the  mode  of  disposition  by  appointment,  and 
a  French  court  would  consider  and  apply  the  English 
rules  of  law  applicable  to  the  construction  of  such  a  will 
/or  the  purpose  of  carrying  out  the  intention  of  the 
teHatrix,  stich  rules  were  to  be  applied  here,  with  the 
rcBtdt  that  there  was  a  valid  execution  of  the  power. 

D'Huart  v.  Harkness,  13  W.  B.  513,  34  Beav.  324, 
followed. 

lure  Kirwan's  Trusts,  32  W.  B.  581,  25  Ch.  D.  373, 
and  Hummel  v.  Hummel,  46  W.  B.  507,  [1898]  1  Ch. 
642»  considered. 

I>ame  Elizabeth  Price  by  her  will  dated  the  28th  of 
ICaxch,  1876,  bequeathed  a  sum  of  £2,000  to  trustees 
upon  trusts  for  inyestment  and  payment  of  the  income 
to  m  lady  described  as  "Maria  (the  daughter  of  my 


(^ 
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late  cousin,  Mary  Ann  Draper,  deceased),  now  the  wife 
of  M.  Adolphe  Gay,"  durinpf  her  life  for  her  separate 
use  without  power  of  anticipation.  The  wilt  then 
proceeded :  **  And  from  and  after  her  decease  to  pay 
and  transfer  the  last-mentioned  sum  of  £2,000  iu  such 
manner  as  she  the  said  Maria  Gay  shall  by  her  last 
will  appoint,  and  in  default  of  such  appointment  then 
to  suon  person  or  persons  as  would  at  the  time  of  her 
decease  be  the  next-of-kin  of  the  said  Maria  Qaj  in 
case  she  had  died  intestate  aud  without  b^ng 
married." 

The  testatrix  died  on  the  18th  of  March,  1878.  At 
the  date  of  the  will  Maria  Gay  was  tiiie  wife  of 
Adolphe  Qay,  a  French  subject  domiciled  in  France. 

M.  Gay  died  on  the  12th  of  October,  1882 ;  and  on 
the  8th  of  October,  1886,  Madame  Gay  married 
M.  ForfiUier,  also  a  f^cench  subject  domiciled  in 
France. 

Madame  ForfilUer  on  the  2nd  of  June,  1887,  made 
a  holograph  will  in  the  French  language,  of  which 
tiie  foUowing  is  a  translation :  ''  I,  the  undersigned, 
declare  that  I  bequeath  to  my  dear  husband  A.  D. 
Forfillier  evearjihiDe  which  I  possess  at  the  present 
moment  and  which  I  hereafter  may  possess.  I  appoint 
him  guardian  of  my  dear  daughter  Marie  A.  O.  Gay, 
being  well  persuaded  that  I  confide  her  to  the  heart 
and  to  the  enlightened  tenderness  of  a  father,  and  I 
am  equally  certain  that  she  will  continue  to  bear 
towards  him  the  a£ESection,  gratitude,  and  derotedness 
of  a  daughter.  And  I  f£ank  and  bless  my  dear 
husband  tot  all  the  happiness  which  he  has  given  to 
us  and  for  all  ^e  good  which  he  has  neyer  ceased  to 
do  us.  And  I  dedare  that  this  will  annuls  all  the 
others,  as  I  haye  informed  Mr.  A.  Willett,  Solicitor, 
Bromley,  Kent,  and  that  it  shall  thus  be  considered  in 
England  tiie  same  as  in  France  {il  sera  ainsi  considers 
en  Angleterre  comme  en  France).  And  I  repeat  that  I 
leave  everything  which  I  possess  at  tne  present 
moment  and  which  I  mav  come  to  possess  afterwards 
to  my  dear  husband  because  I  know  his  great 
disinterestedness  and  am  convinced  that  he  is  more 
capable  than  anyone  else  to  safeguard  the  interests  of 
my  dear  daughter." 

She  also  made  a  holograph  codicil  to  this  will  on 
the  21st  of  September,  1893,  but  it  is  unnecessary  to 
state  its  terms. 

Madame  F.  died  on  the  16th  of  February,  1898, 
and  on  the  drd  of  October,  1898,  letters  of  adminis- 
tration with  the  will  and  codicil  annexed  were  granted 
by  the  Probate  Division  to  the  defendant  Latter  as 
the  attorney  of  M.  Forfillier.  The  present  summons 
was  taken  out  by  the  trustees  of  Lady  Price's  will  to 
have  it  determined  who  was  entitled  to  the  fund  of 
£2,000,  and  came  before  the  court  on  the  13th  of 
July,  when,  after  some  argument,  it  was  adjourned  in 
order  that  the  French  law  bearing  on  the  subject 
might  be  examined.  On  the  17th  of  January  it  again 
came  before  the  court. 

A.  a  B.  Terrell,  for  the  trustees  of  the  will  of  Lady 
Price,  stated  the  facts. 

J.  F.  Waggett,  for  M.  Forfillier  as  appointee,  and 
for  Madame  C  the  daughter  of  Madame  F.,  on  whose 
behalf  M.  FurfiUier  claimed  the  fimd.— The  wiU  was 
a  good  one  in  French  law  and  is  a  valid  execution  of 
the  power  of  api>ointment,  Madame  F.  having  no 
other  property  other  than  the  fund  in  question.  It  is 
clear  that  the  Wills  Act  only  applies  to  a  British 
subject :  Bremer  v.  Freeman,  5  W.  B.  618, 10  Moo.  P. 
C.  0.  306 ;  In  re  Baroness  von  Buseck,  30  W.  B.  140, 
6  P.  D.  211 ;  Bloxam  v.  Favre,  31  W.  B.  610,  8  P.  D. 
101,  and  32  W.  B.  673,  9  P.  D.  130.  Where  a  wiU 
of  a  domiciled  alien  purports  to  exercise  a  power,  the 
court  has  mnted  probate  for  the  purposes  of  the 
Chancery    iHvision       In    re    HaUyburton,    L.    S. 
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1  P.  &  D.  90,  14  W.  R.  P.  Dig.  24;  In  re 
Huher,  [1896]  P.  209,  45  W.  B.  Dig.  128;  and 
D'Huart  v.  Harkness,  13  W.  B.  513,  34  Beav.  324. 
Lady  Price  said  **hj  will,"  iu  her  will,  and  I 
sabmit  Madame  F.  made  a  good  will,  whioh  waa  the 
natural  one  for  her  to  make.  Cases  independent  of  the 
Wills  Act  show  that  where  a  married  woman  has  no 
other  property  to  whioh  a  general  disposition  in  her  will 
could  refer,  then  such  a  disposition  is  construed  as  an 
execution  of  a  power:  Shelf ord  v.  Adand^  5  W.  B. 
170,  23  Beav.  10,  distinguishable  from  Evans  v.  Evans, 
6  W.  B.  169,  23  Beav.  1.  Other  cases  where  there 
is  no  special  or  other  power,  and  where  there  is  no 
other  property,  are  Attorney -General  v.  Williamson,  14 
W.  B.  910,  L.  B.  2  Bq.  816,  and  In  re  Milner,  47  W.  B. 
369,  [1899]  1  Ch.  563;  and  (with  respect  to  real 
estate)  Curteis  v.  Kenrick,  9  Sim.  443,  and  Churchill 
Y,  Dibhen,  9  Sim.  447n.  Lady  Price  knew  that 
Madame  Gby  (later  Madame  F.)  was  married  and 
had  a  child,  abd  ehe  restricted  the  fund  to  her  as 
against  any  husband ;  *'  without  being  married " 
only  excludes  the  husband,  and  means  '*not  having 
a  husband,''  so  that  even  if  the  French  will  is  no 
execution  of  the  power,  Madame  0.  will  take  the  fund 
as  next-of-kin.  This  is  a  case  of  a  will,  not  one  of 
setUement  hke  Stoddart  v.  Saville,  42  W.  B.  361, 
[1894]  1  Ch.  480. 

C,  E,  Bovill,  for  certain  of  the  next-of-kin. — ^The 
French  wiUof  Madame  F.  does  not  execute  the  power 
of  appointment.  I  rely  on  section  10  of  the  Wdls 
Act.  \WaggeU, — If  you  take  aid  of  section  10,  you 
must  let  me  call  section  27  in  aid.]  Where  a  person, 
being  a  British  subject,  takes  the  benefit  of  Lord 
Kingsdpwn's  Act,  and  makes  a  will  in  accordance 
with  his  domicil  for  the  time  being,  that  will  is  not 
a  good  exercise  of  a  power  of  appointment  unless  it 
complies  with  section  10  of  the  Wills  Act.  If,  as 
the  appointee  must  contend,  section  10  is  coufined  to 
Eogliui  wills,  then,  the  will  here  being  a  foreign  one, 
Hummel  v.  Hummel,  46  W.  B.  507.  [1898]  1  Ch.  642, 
is  wrongly  decided.  [/»  re  Kirwan's  Trusts,  32  W.  B. 
581.  25  Oh.  D.  373,  referred  to.]  "Without  being 
married  **  must  mean  '*  never  having  been  married"  : 
Dalrymple  v.  Hall,  29  W.  B.  421,  16  Ch.  D.  715  ;  In 
re  Sergeant,  32  W.  B.  987,  26  Ch.  D.  575. 


Waggeit  in  reply. 


Cur,  adv,  vuU. 


Stiblimg,  J.,  after  stating  the  facts,  said: 
Madame  Foifillier  was  at  the  time  of  her  death  a 
French  subject  by  virtue  of  the  Naturalization  Act, 
1870,  s.  10,  sub-section  1.  She  was  also  domiciled  in 
Franoe.  Under  the  will  of  Lady  Price  the  fund  is  to 
be  paid  and  transferred  in  such  manner  as  Madame 
F.  *' shall  by  her  last  will  appoint."  The  first 
question  arises  as  to  the  meaning  of  the  word  '*  will " 
whioh  there  occurs,  whether  it  means  any  testa- 
mentary instnunent  recognized  by  the  law  of 
England  as  a  will  or  a  will  executed  in  accordance 
with  the  law  of  England.  Now,  there  are  three 
authorities  which  I  am  asked  to  consider.  In 
D*Huart  v.  Harkness,  34  Beav.  324,  the  precise  point 
aiote  for  dedsion.  [His  lordship  having  read  from 
the  facts  in  that  case  and  the  judgment  at  pp.  327-8, 
continued:]  In  that  case,  whioh  comes  as  near  to 
the  present  case  as  one  case  can  come  to  another. 
Lord  Bomilly  held  that  there  was  a  valid  execution  of 
the  power.  In  the  case  of  In  re  Kirwan*s  Trmts,  it 
appears  to  have  been  decided  by  Kay,  J.,  that  a  testa- 
mentary instrument  which  had  been  executed  in  a 
manner  not  allowed  by  English  law  by  a  person  domi- 
ciled in  France,  but  wluch  had  been  admitted  to  probate 
under  Lord  Eingsdown's  Act  (24  &  25  Vict.  c.  114), 
mm  not  a  valid  exerdse  of  a  power  of  appointment 


by  will,  because  section  10  of  the  Wills  Act  provides 
'*  no  appointment  by  will  in  exercise  of  any  power 
shall  be  vslid  unless  the  same  be  executed  in  manner 
hereinbefore  required."  [ECis  lordship  read  from  tiie 
facts  in  that  case,  and  pointed  out  that  they  were 
totally  different  from  those  in  iJiie  present  case, 
because  the  power  there  was  of  a  different  kind,  and 
because  there  probate  was  given  by  virtue  of  Lord 
Ejuigsdown's  Aot  to  the  wiU  and  ccxiicil,  though  the 
latter  was  unattested.]  Unfortunately  D'Huari  v. 
Harkness  was  not  cited  in  In  re  Kirwan's  Trutts,  but 
both  decisions  were  considered  by  Eekewioh,  J.,  in 
Hummel  v.  Hummel,  46  W.  B.  607,  [1898]  1  Ch. 
642.  [His  lordship  read  the  head-note?]  Tuere  the 
will  was  not  admitted  to  probate,  so  that  the  question 
was  not  the  same  as  here,  but  Kekewioh,  J.,  did 
consider  whether  or  no,  supposing  the  will  oonld  be 
proved,  it  would  be  a  good  execution  of  the  power,  uid 
it  appears  from  his  judgment  that  he  was  of  opiDioa 
that  those  two  cases  were  not  inconsistent,  inasmnoh 
as  the  will  dealt  with  in  Jn  re  ZVrioan's  2Vim<i  VM  only 
valid  by  reason  of  the  Act  24  &  25  Vict  c  114,  while 
in  D*Huart  v.  Harkness  it  was  good  aooorduig  to  the 
law  of  the  testator's  domicil.  Now,  Lord  Kinjgfiidown's 
Act  applies  only  to  the  wills  of  British  subjects,  and 
inasmuch  as  Madame  F.  was  a  French  sabjeot,  tliai 
statute  can  have  no  application  to  the  present  case. 
Therefore  I  have  to  consider  the  authorities,  and 
according  to  the  view  taken  by  Eekewioh  J.,  it  aeocM 
to  me  that  I  ought  to  follow  D*Haart  v.  Harkneu  in 
the  present  case.  But  I  go  further  than  that,  lor  I 
also  tbiiik  that  on  principle  D*Huart  ▼.  Harkneaa  was 
well  decided.  The  general  role  is  that,  as  stated  by 
Mr.  Dicey  (Conflict  of  Laws,  p.  685),  <*  any  will  of 
moveables  which  is  valid  aooordinp^  to  the  law  of  the 
testator's  domicil  at  the  time  of  his  death  is  valid  "  in 
England.  It  follows  that  the  provisions  of  ao 
English  statute  prescribing  formalities  with  reference 
to  wills  do  not  apply  to  the  wills  of  persons  not 
domiciled  in  England.  In  Bremer  v.  Frmmam  (10 
Moo.  P.  0.  306)  it  appean  to  have  been  oootendsd 
that  the  provisions  of  section  20  of  the  Wills  Aotas  to 
the  revocation  of  wills  applied  to  the  wills  of  psnons 
douudled  abroad.  Lord  Wensleydale  in  deliTQBag 
the  judgment  of  the  court  said  (at  p.  359)  that  loc 
reasons  referred  to  by  him  it  was  unneoessacr  to 
consider  the  point,  but  added,  "their  lordshms» 
however,  do  not  wish  to  intimate  any  doubt  that  tlis 
law  of  the  domicil  at  the  time  of  the  death  is  the 
governing  law  (Story's  Oonflict  of  Laws,  s.  473),  nor 
any  that  the  statute  dted"  (i.e.,  the  Wills  Aot) 
**  applies  only  to  wills  of  those  persons  who  oontinai 
to  lukve  an  English  domicil  and  are  oonseqnen^ 
regulated  by  English  law."  Section  9  of  the  Wills 
Act  prescribes  that  ''  no  will  shall  be  valid  nniM  it 
sbalf  be  in  writing  and  executed  in  manner  herain- 
after  mentioned."  Notwithstanding  this  language  it 
is  the  practice  of  the  Probate  i)ivision,  <m  the 
principle  just  stated,  to  admit  to  probate  the 
wills  of  persons  domiciled  abroad  although  executed 
otherwise   than    is    prescribed   by   the   Act.     Xlie 

S resent  case  affords  an  instance  of  this  beiiig 
one.  I  fail  to  see  why  the  provisions  of  seoticn  10 
of  the  Wills  Act  should  apply  to  the  will  of  Mads«is 
F.  any  more  than  those  of  section  9.  There  is  iodfied 
a  series  of  cases  which  seem  to  establish  an  exoeptifln 
to  the  rule  which  I  have  stated— vis.,  thi^t  a  w31 
purporting  to  be  made  in  execution  of  a  power  is 
vaUd  if  it  satisfies  the  requirements  of  the  instru- 
ment creating  the  power,  altiiough  it  would  be 
invalid  according  to  the  law  of  the  domioil  of  the 
testator  at  the  time  of  his  death:  c/.  In  the  Ocois 
of  Alexander,  8  W.  B.  451,  29  L.  J.  P.  ft  M. 
93 ;  In  the  Goods  of  HaUyburUm ;  In  the  Chodi  ^ 
Huber.    These  oases,  however,  do  not  lay  down  ikii 
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a  power  to  appoint  by  will  (without   any  special 
formalitiee)  oonferred  on  a  person  domiciled  abroad 
cannot  be  ezecnted  by  a  will  yalid  by  the  law  of  the 
domidl  of  the  donee  of  the  power  at  the  time  of  bis 
death,  and  consequently  do  not  appear  to  me  to  affect 
the  decision  of  the  present  case.    I  am  not  prepared 
to  deal  with  In  re  KirwarCs  Trusts,  in  which  the  facts 
were  very  different,  but  it  sec-ms  to  me  that  it  was 
reconcilable  with  the  principles  on  which  I  arrive  at 
my  present  dedsion.    If  the  proYisions  of  the  Wills 
Act  did  not  apply,  then  section  10  did  not  apply,  so 
that  the  will  was  not  valid  by  reason  of  that  section. 
The  instrament,    however,    was  valid    under   Lord 
Kingsdown's  Act,  but  that  statute  does  not  deal  with 
powers  at  alL    I  am  not  sure  that  Kay,  J.,  there 
meant  to  decide  anything  not  in  aecoidance  with 
the  basis  of  my  decision    here.      In    my    opinion, 
therefore,    it   was   competent    for   Madame   F.    to 
exercise  the  power  conferred  on  her  by  Lady  Price's 
will  by  such   a   will   as  has   been   recognized    by 
the  Probate  Division;  it  remains  to  be  considered 
whether  she  has  done  so,  and  this  question  is  one  of 
construction.     In  general  a  will  is  to  be  construed 
according  to  the  law  of  the  domicil  of  the  testator ; 
but  this  u  "  a  canon  of  interpretation  which  should 
not  be  adhered  to  where  there  is  any  reason  from  the 
nature  of  the  will  or  otherwise  to  suppose  that  the 
testator  wrote  it  with  reference  to  the  law  of  some 
other  country"  (Dicey's  Conflict  of  Laws,  p.  695). 
The  law  of  France  is  stated  in  the  evidence  to  oe  that 
this  will  18  a  complete  testamentary  disposition  of  the 
whole  of  the  property  which  the  testatrix  might  have 
at  her  death,  or  whidi  she  might  by  law  dispose  of ; 
that  the  mode  of  disposition  by  appointment  is  not 
practised  in  France ;  and  that  if  a  ^nch  court  had  to 
consider  the  effect  of  the  will  in  this  respect,  it  would 
inquire  into  and  apply  the  English  law  bearing  on  the 
point,  and  would  also  take  ooenizance  of  and  give 
effect  to  the  fact  (which  is  established)  that  the  testa- 
trix had  no  interest  in  any  property  in  England 
except  that  which  was  subject  to  the  power  of  appoint- 
ment.    It  is  said  that  the  law  of  England  applicable 
to  the  oase  is  the  law  as  it  existed  before  the  Wills 
Act,  and  that  as  there  is  no  reference  to  the  power  or 
the  property  the  will  is  not  a  good  execution  of  the 
power.     I  do  not  think  that  on  this  particular  will  I 
am  called  upon  to  take  this  view,  for  I  can  decide  the 
case  on  another  ground.      The  testatrix  says,   "I 
dedare  that  this  wul  annuls  all  others    .    •    .    and 
that  it  shall  thus  be  considered  in  England  as  well  as 
in  France."     I  think  that  amoimts  to  a  declaration  by 
the  testatrix  that  she  meant  the  will  to  operate  as  her 
last  will  in  England  as  well  as  in  France,  and  to  have 
full  operation  as  an  English  will  as  well  as  a  French ; 
she  has  indicated  on  the  face  of  the  will  that  she  wrote 
it  with  reference  to  the  law  of  England  as  well  as  of 
France.     To  give  effect  to  that  intention  I  think  that 
I  am  entitled  to  apply  the  rules  of  construction  which 
would,  by  English  law,  be  applied  to  a  wiU  expressed 
in  the  same  terms  and  of  the  same  date  as  that 
annexed  to  the  letters  of  administration,  indudiog  the 
rule  of  oonstmotion  introduced  by  section  27  of  the 
Wills  Act.     In  my  opinion,  therefore,  M.  ForfiUier  is 
entiUed  to  the  fund, 

SolioitorSy  J.  L.  Tomlin  A  Son ;  Van  Sandau  &  Co,, 
for  WitteU  &  ZaUer,  Bromley. 
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In  re  Wellbobitb.  (a.) 
Solicitor— Costs  of  trustee— Taxation— ApplieeUion   by 
cestui  que  truBt— Twelve  months  after  payment-^ 
Solicitors  Act,  1843  (6  <fe  7  Vict.  c.  73),  ss.  39,  41. 
The  power  of  the  court  to  make  an  order  for  taaxUion 
of  a  trustee^s  hill  of  costs  under  section  39  of  the  Soli" 
dtors  Act,  1843,  is  purely  discretionary ,  and  is  nt4 
controlled  by  section  41.     Such  a  biU  may  therefore  he 
ordered  to  he  taxed  though  paid  more  than  twelve  calendar 
months  before  the  application  by  the  cestui  qu^  trust. 

This  was  a  motion  on  behalf  of  Messrs.  Wellborne 
&  Son,  solicitors,  to  discharge  an  order  for  ta±ati6n. 

An  application  was  made  in  chambers  under  sdothm 
39  of  the  Solicitors  Act,  1843,  by  one  of  t#o 
benefidaries  under  a  will  for  an  order  for  tazatioii  of 
a  bill  of  costs  which  had  been  paid  by  the  trustees  Of 
the  will  to  their  solicitors  more  than  twelve  calendtif 
months  before  the  application.  His  lordship  in 
chambers  looked  into  the  bill,  and  deeming  some  of 
the  items  to  be  extravagant,  in  the  exercise  of  his 
discretion,  made  an  order  for  taxation  as  against  the 
solicitors. 

A  motion  was  now  made  to  the  court  on  behaH  of 
the  solicitors  to  discharge  the  order  on  the  ground 
that  after  the  lapse  of  twdve  months  it  was  not 
competent  for  the  court  to  make  an  order  for  taxaliMi 
under  section  39  at  the  instance  of  the  cestui  que  trurt. 

F.  StaUard,  for  the  motion,  arffued  that  the 
application  was  out  of  time,  and  onsht  to  have  been 
made  within  twelve  calendar  months  after  payment 
of  the  bill. 

He  referred  to  Cordery  on  Solicitors  (3rd  ed.k  p* 
328  ;  In  re  Chowne,  52  L.  T.  Eep.  75,  33  W.  E.  Disu 
63 ;  In  re  Doumes,  5  Beav.  425 ;  In  re  Jackson^  37 
W.  B.  282,  40  Oh.  D.  495 ;  In  re  Mass^,  8  ^esr. 
468;  In  re  BoycoU,  34  W.  B.  26,  29  Oh.  D.  571;  In 
re  Neatey  10  Beav.  181;  In  re  Sutton  db  Elliott,  11 
Q.  B.  D.  377. 

Warrington,  Q.C.,  and  Clare,  for  the  cestui  que  trust, 
argued  that  section  41  applied  only  to  taxations  under 
sections  37  and  38,  and  that  section  39  gave  the  coint 
an  absolute  discretion  and  was  not  controlled  bf 
section  41  as  to  the  time  within  which  the  appiioalion 
was  to  be  made. 

They  referred  to  In  re  Drake,  22  Bear.  438. 

Stallard  replied. 

Ebkswioh-,  J.— This  is  not  the  case  of  a  dient 
coming  to  the  court  after  payment  for  taxation  of  tiie 
bill.  It  is  the  case  of  a  cestui  que  trust  coming  td  tax 
a  bill  which  the  trustees  have  passed  and  psM,  and  the 
question  is  whether  the  cestui  que  trust  oagbt  to  be 
charged  with  the  full  amount  which  the  trustees  hartre 
paid  to  the  solicitors ;  and  it  is  obvious  that  any  question 
as  to  the  power  of  the  court  to  order  taxation  may  be 
a  matter  of  great  importance,  and  one  affecting  a  great 
number  of  other  cases.  A  solicitor  who  is  acting' 
for  trustees  acts  wisely  if  he  never  accepts  payment 
without  taxation.  Section  39  of  the  Sdidtors  Art, 
1843,  provides  expressly  for  taxation  at  the  instaacl^ 
of  a  cestui  que  trust,  and  on  reading  that. section  in^ 
dependently  of  section  41,  it  is  to  oe  observed  thait 
there  is  a  large  discretion  vested  in  the  court— large 
by  reason  of  the  wording  of  the  Act  itself,  ana 
also  hv  reason  of  the  decision  of  the  Oourt  of 
Appeal  in  In  re  Choume,  ^Ehe  court  is  not  to  inquire 
whether  there  are  gross  overcharges  amounting  to 

(a.)  Beported  by  S.  B.  WiLLUMSi  Bsq.,  Banistsr- 
at-Law* 
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frand,  but  has  to  oonsider,  haTinff  resard  to  all  the 
dicaznataDLoes  of  the  case,  whether  it  should  submit 
the  bill  to  taxation.  Words  ooonr  in  that  section 
which  ooonr  nowhere  else  in  the  Act — ^namely,  that 
the  bill  may  be  referred  on  the  application  of  a  person 
interested  in  the  property  oat  ox  which  ilie  tmstee 
«<  may  have  paid  or  be  entitled  to  pay  such  InlL" 
According  to  the  section  standing  alone  it  is 
immaterial  that  the  bill  has  been  paid;  the  conrt 
has  a  discretion,  and  that,  on  the  face  of  it,  is  right. 
Trusts  may  extend  oyer  many  years,  and  great 
injustice  might  be  done  if  a  soUcitor,  by  simply 
obtaining  payment  of  his  bill  from  the  trustee,  could 
avoid  liability  to  taxation  by  the  cestui  que  trust, 
out  of  whose  fund  the  bill  was  paid,  and  who  may 
have  known  nothing  about  tiie  matter,  or  through 
disability  or  otherwise  may  not  haye  been  in  a  position 
to  call  for  an  account*  Solicitors  might  in  t&kt  case 
charge  far  too  much,  without  any  opportunity  being 
given  to  those  interested  to  tax  their  bills.  The 
purport  and  intent  of  section  89  is  that  bills  of  costs 
which  have  been  paid  by  trustees  and  executors  are 
liable  to  taxation  at  the  absolute  discretion  of  the 
court.  That  seems  to  me  to  obviate  what  would  be  a 
great  evil,  and  to  offer  an  inducement  to  soUoitors  to 
get  their  bills  taxed,  which  is  very  desirable  both  for 
their  own  sake  and  that  of  their  client.  Now,  the 
question  is  whether  that  section  is  applicable 
in  the  present  case.  The  bill  was  paid  more 
than  twelve  months  before  the  apphcation  for 
taxation  was  made,  and,  therefore,  if  section 
41  applies,  the  bill  has  gone  beyond  taxation. 
Now,  IS  section  89  controlled  by  section  41  ?  Does 
section  41  apply  to  such  a  case  ?  The  41st  section 
refers  to  the  payment  of  "  asij  such  bill  as  aforesaid," 
and  provides  that  the  application  to  tax  must  be 
made  within  twelve  calendar  months  after  payment. 
It  has  been  decided  that  '*  any  such  bill  as  aforesaid  " 
means  any  bill  referred  to  in  the  Act,  particularly 
bills  referred  to  in  the  3711i  section.  But  the  proviso 
in  section  41  as  to  the  application  being  made  within 
twelve  months  is  in  direct  contradiction  to  section  39, 
which  uses  the  word  **  paid  "  without  any  limitation 
and  contains  no  suggestion  that  the  application  is  to 
be  made  within  twdve  months  after  payment  If, 
therefore,  section  41  is  to  be  connected  with  section 
39,  it  must  be  read  as  a  proviso  to  the  latter  section. 
But  to  my  mind  it  is  an  easier  and  more  correct  way 
of  reading  the  Act  to  treat  sections  37  and  38  as  the 
substantial  and  governing  part  of  the  Act,  to  read 
sections  39  and  40  as  being  parenthetical,  and  to  read 
section  41  as  referring  to  sections  37  and  38,  and  to 
read  <'any  such  bills  as  aforesaid"  as  bills  taxable 
under  those  sections,  and  not  to  the  exceptional  taxa- 
tion provided  by  section  89.  That  is  the  only  way  of 
treatmg  the  Act  as  a  whole  and  of  avoiding  the 
contradiction  or  inconsistency  of  the  proviso  in 
section  41  with  the  large  discretion  given  l^  section 
39.  Before  turning  to  the  authorities  I  will  refer  to 
Mr.  Cordery's  valuable  work  on  the  Law  relating  to 
Solicitors.  At  p.  328  of  the  third  edition  the  learned 
author  states :  *'  But  it  has  frequently  been  hdd  that 
no  taxation  can  be  ordered  und^  section  39  more  t^an 
twelve  months  after  payment,  which  is  a  provision 
imported  from  section  41 ;  and  the  sounder  view  seems 
to  be  that  special  circumstances  must  be  shown  even 
where  the  application  is  made  within  twelve  months 
after  payment."  With  all  respect  to  a  gentleman 
whose  book  has  been  of  great  assistance  to  me,  I 
cannot  agree  with  Mr.  Cordery's  proposition  that 
section  41  should  be  imported  into  section  39.  That 
does  not  seem  to  me  a  reasonable  construction  of  the 
Act.  Then  as  to  the  authorities,  Mr.  StaUard  relied 
on  the  case  of  In  re  Ihumes,  6  Beav.  425.  In  that 
case  Lord  Langdale,  M.B.>  at  p.  429,  says :  "  1  think 


that  in  this  court  the  bill  cannot  be  ordered  to  he 
taxed  as  against  the  solicitor  himself  if  twelve 
months  have  elapsed  aiter  payment."  If  that  is  ooiieot 
as  to  sections  39  and  41, 1  should  be  bound ;  but  the 
contrast  between  sections  39  and  41  was  not  preMot 
to  the  mind  of  the  judge  in  that  case,  and  it  is  not, 
therefore,  an  authority  on  the  particular  point.  On 
the  other  hand  there  is  the  decision  of  Lord  BomiUy, 
M.B.,  in  In  re  Drake,  22  Beav.  438,  in  which  at  p.  442 
he  says :  '*  By  the  41st  section  the  court  is  preobidsd 
from  ordering  taxation  after  payment  except  under 
'  special  circumstances ' ;  but  that  exception  does  not 
apply  to  cases  under  the  39th  section,  caUed  the  tfand 
party  clause,  in  which  no  mention  is  made  of  special 
circumstances."  He  implies  therefore  that  the  twelve 
months'  limit  has  nothmg  to  do  with  the  case.  He 
then  says  at  p.  443 :  "  I  think  that  taxation  is  almost 
a  matter  of  course,  assuming  that  items  of  overcharge 
are  proved,  and  it  is  not  necessary  that  the  overcharges 
should  be  such  as  to  amount  to  fraud."  The  case 
of  In  re  Chowne  points  to  the  same  capolnsaon. 
There  the  question  was  left  open  because  it  was 
not  necessary  to  decide  it,  but  Fry,  L.J.9  says: 
"I  think  that  rule  does  not  apply,  for  aectian  39 
applies  whether  the  executor  '  may  have  paid  or  be 
entitled  to  pay  the  bill,'"  and  he  says  that  in  contrast 
to  section  41  in  such  a  manner  that  I  must  oondads 
that  he  meant  that  non-pavment  was  of  no  great 
importance.  There  is  another  case  not  exaotfy  in 
pomt.  In  re  Sutton  &  EUiott,  11  Q.  B.  D.  377,  in 
which,  at  p.  379,  Fry,  L.J.,  savs :  ''It  ai^peaia  to  me 
that  iiie  words  '  any  such  bill '  in  section  41  refer 
back  to  that  part  of  section  37,  where  the  subject  of 
a  bill  of  costs  at  all  is  first  introduced,  and  that  the 
expression  anv  such  bill  in  section  41  means  any 
'  bill  of  such  fees,  (barges,  and  disbursementa,'  that 
is  to  sav,  that  where  it  comes  within  section  37.  the  rule 
of  twelve  months  after  payment  applies.  That  case 
does  not  decide  the  question  here  raised,  but  points  out 
the  dose  connection  of  sections  41  and  37,  and  assisti 
me  largely  in  coming  to  the  conclusion  that  the  inter- 
vening sections,  or  some  of  tiiem,  are  parentheticaL 
The  only  case  against  that  conclusion  U  Inre  Downa, 
which  I  have  already  commented  on.  The  point  is 
novel,  and  not  covezed  by  authority,  and  1  am  of 
opinion,  therefore,  that  section  39  is  not  overruled  by 
section  41.  In  the  exercise  of  my  discretion  I  think 
this  is  a  proper  case  for  taxation,  notwithstanding 
payment  more  than  twelve  months  before  the  i^ipli- 
cation,  and  therefore  the  motion  must  be  refused, 
with  costs. 

Solicitors,  WeUhorne  &  Son;  Cheater  dt  Co. 


Jan.  20;  Feb.  Id. 
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a  B.  Div.  ) 

(Channell  and  Bucknill,  JJ.)  f 

Farnhah  Flint,  Gbavxl,  Aim  Sand  Go.  {Api 

V.  Fabnham  Union  {Eespondenta).  (a.) 

— Appeal  from  quarter  seeeioni — Chravd  pSt^ 
Method  of  rating  when  partially  exhaustecL 

A  company  were,  at  the  time  of  the  making  of  a  nife, 
in  rateable  occupation  of  three  and  a^halfacreB  of  kmd 
for  the  purpose  of  extrfuiing  gravel  therefrom,  wkitik 
they  worked  at  tTie  rate  of  two  acres  per  annum.  At  the 
date  of  the  rate  the  gravel  from  two  and  a^halfacrm  had 
been  extracted,  and  the  land  tvas  used  for  stomge  pm^ 
poses  only.  The  gravel  in  the  remaining  cure  was  is 
process  of  being  extracted  when  the  rate  was  made. 


(a.)  Reported  by  P.  B.  Dxtbnfobd,  Esq., 
at-Law. 
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On  appeal  to  quarter  semoM,  U  was  held  that  the 
annual  valine  of  the  land  in  the  company's  occupation  at 
the  time  of  the  making  of  the  rate  ought  to  he  taken  at  the 
amount  of  rent  or  royalty  at  which  tJie  eame  could  then 
he  reaaonably  expected  to  he  let  to  a  tenant  for  one  year, 
regard  being  had  to  the  value  of  the  gravel  in  the  un- 
exhausted acre  of  land,  added  to  the  value  of  the  exhawted 
two  and  a-JuUf  acres  for  storage  purposes. 

Held  (per  Channell,  J.),  that,  though  at  the  time 
when  the  rate  was  made  the  company  was  only  working 
gravel  in  one  acre,  they  must  he  rated  for  three  and 
a-half  acres  on  the  gravel  pit  value  of  at  lectst  two  acres, 
inasmuch  as  they  were  working — both  during  the  pre- 
ceding year  and  up  to  and  at  the  date  of  the  rale — at  the 
rate  of  two  acres  per  annum.  If  the  two  and  a-half 
acres  were  to  be  treated  separately  and  rated  at  storage 
value  only,  the  remaining  acre  should  be  rated  at  double 
the  rate  imposed,  because  the  company  u>as  working  it  at 
the  date  of  the  rate  at  the  rate  of  getting  two  acres  of 
gravel  per  annum, 

BDcknill,  J.,  diisantiente,  held  that,  as  the  tuw  and 
a-half  acres  voere  valueless  at  the  time  of  making  the 
rate  for  the  purpose  for  which  they  were  acquired,  they 
could  only  be  assessed  at  the  actual  value  of  their  occupa- 
tion at  the  time  of  making  the  rate  in  question. 

Special  oaee  rtated  by  the  quarter  sessions  for  the 
county  of  Surrey  upon  an  appeal  against  the  decision 
of  special  sessions  oonfirminff  a  rate,  in  which  rate  the 
appellants  were  rated  as  &e  occupiers  of  a  certain 
grayelpit. 

The  appellants  carried  on  business  as  gravel  and 
sand  merchants,  and  for  the  purposes  of  their  business 
they  from  time  to  time  entered  into  agreements  with 
the  owners  of  land  for  the  purchase  of  gravel  therein. 
By  theae  agreements  full  right  of  entry  upon  such 
land  was  given  for  the  purpose  of  digging  for  and 
csirying  the  gravel  away.  Having  dug  and  removed 
the  gravel  the  appellants  level  the  ground,  replace 
the  top  sod,  and  restore  the  land  to  the  owner. 

For  some  time  prior  to  the  making  of  the  rate 

appealed  against  the  appellants  had  been  in  the  habit 

of  enteripg  into  such  agreements  with  the  Bev.  John 

Martyr    Ward  in  respect  of  certain  portions  of  a 

field  or  enclosure  of  land  belonging  to  him,   and 

known  as  Ward's  Fit,  each  plot  of  land  containing 

gravel  being  the  subject  of  a  separate  agreement. 

ITpcm  an  agreement  being  entered  into  between  the 

partiea  the  extent  of  land  to  which  such  agreement 

related  was  marked  out  by  stumps,  and  the  exclusive 

occupation  of  the  land  so  marked  out  was  handed 

over  to   the  appellants.    The  land  from  whidb  the 

gravel  was  actually  being  extracted  was  constantly 

shifting  aa  the  work  prosressed,  and  when  the  gravel 

in  any  portion  of  the  lana  was  exhausted  such  portion 

of  the  land  was  used  as  a  store  for  gravel  not  yet 

■old  and  removed.    Upon  the  expiration  of  the  period 

allowed  by  any  agreement  the  portion  of  the  land 

tern  which  gravel  had  been  dug  was  levelled  with 

the  reat  of  the  land  and  restored  to  the  owner. 

The  appellants  purchased  gravel  from  John  Martyr 

Ward  on  the  following  dates  and  in  the  following 

quantitiee — ^viz.:  On  the  14th  of  May,  1897,  one  acre; 

on  the  24th  of  June,  1897,  one  acre  and  a-half ;   on 

the  15th  of  April,  1898,  one  acre;  on  the  14th  of 

Novamber,   1898,  one  acre;   on  the  21st  of  March, 

1899,  one  acre.    At  the  date  of  the  rate  the  appellants 

were    in    rateable    occupation   of  three  and  a-half 

acres  at  land*    In  two  and  a-half  of  these  (being  the 

lands  referred  to  in  the  asreements  of  the  24th  of 

June,  1897,  and  the  15th  of  April,  1898)  the  gravel 

waa  exhanated.    The  two  and  a-half  acres,  however, 

oontinaed  to  be  in  the  occupation  of  the  appellants, 

and  were  naed  by  them  for  the  purpose  of  storing 

gravel  already  dug.     In  the  remainmg  acre  (bemg 


the  land  comprised  in  the  agreement  of  the  14th  of 
November,  1898)  the  gravel  was  in  process  of  being 
got. 

The  appellants  were  rated  in  respect  of  the  land  at 
£420  gross  estimated  rental  and  £400  rateable  value. 

The  appellants  contended  that  they  were  rateable 
in  respect  of  the  land  in  their  occupation  at  the 
date  of  the  rate  appealed  against.  That  the  value 
of  such  occupation,  so  far  as  the  unexhausted  land 
was  concerned,  waste  be  ascertained  from  the  con- 
sideration paid  by  the  appellants  for  the  occupation 
of  such  land  under  the  agreement  relating  thereto  in 
force  at  the  date  of  the  rate,  including  as  part  of  such 
consideration  ^e  cost  of  making  good  the  land 
occupied  thereunder  on  the  expiration  of  the  term. 
Tbat  the  value  of  such  occupation,  so  far  as  the 
exhausted  land  was  concerned,  was  to  be  ascertained 
upon  the  basis  of  what  such  land  would  let  for  occu- 
patiou  as  storing  nound  in  connection  with  the 
other  lands  occupied  by  the  appellants.  That  if  the 
value  of  the  appellants*  occupation  was  not  to  be  so 
ascertained,  it  was  to  be  ascertained  from  the  value  of 
the  gravel  in  the  unexhausted  land  then  in  their 
occupation,  added  to  the  values  of  so  much  of  the 
exhausted  lands  as  was  used  by  them  for  storage 
purposes. 

The  respondents  contended  that  the  proper  way  to 
ascertain  tiie  rateable  value  of  the  land  was  to  ascer- 
tain the  ou^ut  of  gravel  dug  during  the  year 
inunediately  preceding  the  making  of  the  rate 
appealed  against,  from  so  much  of  Ward's  Pit  as  had 
been  in  their  occupation  at  any  time  during  such  year 
and  to  assess  the  rateable  value  of  the  gravel-nit  at  a 
sum  based  upon  the  total  royalty  which  (having 
regard  to  the  market  value  of  gravel  during  the  year  in 
the  neighbourhood)  the  appellants  would  have  paid  to 
the  owners  of  tiiie  land  if,  instead  of  buying  the 
gravel,  they  had  agreed  to  dig  and  work  the  gravel 
on  payment  of  a  royalty  on  each  yard  of  gravel  dug, 
which  method  of  payment  was  admittedly  frequently 
adopted  in  the  neighbourhood,  and  that  this  method 
of  calculating  the  rateable  value  was  correct  in  law. 

Altemativdiy,  the  respondents  contended  that  the 
appellants  were  in  occupation  of  more  than  two  acres 
of  land;  that  having  regard  to  the  burden  of  the 
covenant  to  level  the  surface  of  the  ground  and 
replace  the  surface  soil  after  removing  the  gravel  ( which 
work  it  was  found  would  cost  about  £40  an  acre),  the 
appellants  had  paid  or  agreed  to  pay  about  £220  per 
acre  for  the  ri^t  to  occupy  the  land  for  one  year 
with  liberty  to  dig  the  gravel  therein ;  that  the  sum 
of  £220  was  equivalent  to  an  annual  rent  for  the  land 
paid  by  a  tenant  who  had  liberty  to  dig  gravel  there- 
m ;  that  the  appellants  as  occupiers  of  the  land  must 
be  rated  at  the  full  annual  value  thereof  during  the 
whole  period  of  their  occupation,  although  dnnnff  a 
part  of  ^at  period  a  portion  of  the  land  was  available 
only  for  the  purpose  of  storing  gravel;  that  the 
decision  of  the  Queen's  Bench  in  Beg.  v.  Whaddon,  23 
W.  B.  653,  li.  B.  10  Q.  B.  230,  showed  that  the  appellants 
d^ould  be  rated  during  the  whole  of  their  occupation 
of  the  land  under  the  written  agreements  at  the  value 
•thereof  as  enhanced  by  the  right  to  dig  gravel  there- 
on, and  that  if  the  principle  of  valuation  here  stated 
was  correct  in  law  the  assesment  appealed  against 
was  supported  in  fact. 

The  quarter  sessions  held  that  the  first  contention 
of  the  respondents  was  wrong  in  law,  but  that  if  it 
were  permissible  to  adopt  that  method  of  calculation, 
the  assessment  appealed  against  would  be  correct. 
They  further  held  that  the  second  contention  of  the 
respondents  was  wrong  in  law,  and  tibiiAa  annual 
value  of  the  land  in  the  appellants*  ootiP  — ^  ^'^  > 
date  of  the  mfti""g  of  the  rate  ought  t 
the  amount  of  rent  or  royalty  at  i 
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could  then  be  reuonably  expected  to  be  let  to  a  teoant 
for  one  year,  regard  being  bad  to  the  value  of  the 
gravel  in  the  nnezhaufited  acre  of  land  added  to  the 
value  of  the  exhausted  two  and  a- half  acres  of  land 
for  storage  purposes,  and  on  this  principle  they  found 
as  a  fact  that  the  amount  at  which  the  land  could 
reasonably  be  exneoted  to  be  so  let  was  £252,  and 
they  accordingly  fixed  the  gross  estimated  rental  of 
the  said  lands  at  £252,  and  the  rateable  value  thereof 
at  £240,  and  allowed  the  appeal,  and  ordered  the 
assessment  of  the  appeDants'  land  on  the  rate  to  be 
reduced  accordingly.  The  question  for  the  opinion 
of  the  court  was  whether  or  not  the  quarter  sessions 
were  light  in  their  determination. 

Marehall,  Q,C.  {Ryde  wiih  him),  for  the  Famham 
Union,  referred  to  the  cases  of  Beg.  v.  Whaddon; 
Beg.  V.  Evtriet,  10  Q.  B.  178;  Reg.  v.  Ahney  Park 
Ctmdtry  Co.,  21  W.  K.  847,  L.  E.  8  a  B.  515 ;  Hoyh 
V.  Oldham  Union,  [1894]  2  Q.  B.  372. 

Cunningham  GUn,  for  the  respondents. 

Cur*  adv.  wit. 

Feb.  15.— Thb  Coxtbt  differed,  and  the  following 
judgment  was  read  by 

Bttosnill,  J. — The  question  for  our  decision  is 
whether  the  court  of  quarter  sessions  for  the  county 
of  Surrey  has  rated  the  Famham  Flint,  Gravel,  and 
Sand  Co.  in  a  late  for  the  relief  of  the  poor  on  a 
principle  which  can  be  upheld  in  law.  The  material 
facts  may  be  shortly  stated:  The  Famham  Flint, 
&c.,  Co.,  whoee  business  is  that  of  gravel  and  sand 
merchants,  entered  into  three  agreements,  amongst 
others,  with  the  owner  of  a  bed  of  gravel,  which  weie 
dated  the  24th  of  June,  1897,  the  15th  of  A^ril  and 
the  14thof  Novembw,  1898,  respectively,  by  which  they 
bought  of  him  the  gravel  in  these  separate  plots  of 
ground,  which  were  marked  out  for  the  purpose.  The 
purchasers  had  a  certain  time  in  which  to  remove  the 
gravel,  level  the  ground,  replace  the  top  soil,  and 
restore  the  plots  to  their  owners. 

There  is,  in  my  opinion,  no  statement  in  the  case  to 
justify  this  court  treating  the  land  comprised  in  tiiese 
three  affreements  as  forming  one  continuous  area. 

By  the  agreement  of  the  24th  of  June,  1897,  the 
gravel  in  one  acre  and  a-half  was  sold  to  the 
company,  the  price  being  £150,  and  the  period  of 
possession  one  year  and  a-hiJf,  but  in  the  other  two 
agreements  the  plots  of  land  were  one  acre  each,  and 
t£e  price  for  each  £150,  the  period  of  ^ssession  being 
one  year  from  the  date  of  the  respective  agreements. 

The  poor  rate,  which  is  the  subject  of  tms  appeal, 
was  made  on  the  8th  of  December,  1898. 

At  that  time  the  company  was  in  rateable  occupa- 
tion of  the  three  plots,  but  in  November  they  nad 
exhausted  all  the  gravel  from  the  acre  and  a-half 
which  they  bought  on  the  24th  of  June,  1897,  and  on 
the  1st  of  September  they  had  exhausted  all  the 
jBTavel  which  they  bought  on  the  15th  of  April,  1898. 
Those  two  and  a-half  acres  were  at  the  time  of  making 
the  rate  used  as  storage  places  for  gpravel  in  connec- 
tion with  other  lands  occupied  by  the  company.  The 
gravel  bought  by  the  company  on  the  14th  of 
November,  1898,  was  being  worked  by  them  on  the 
8th  of  December,  1898.  On  these  facts,  the  court  of 
quarter  sessbns  held  that  the  annual  value  of  the 
three  and  a-half  acres  at  the  time  of  the  making  of 
the  rate  ought  to  be  taken  at  the  amount  of  rent  or 
royalty  at  which  the  same  could  then  be  reasonably 
expected  to  be  let  on  a  yearly  tenancy,  regard  being 
had  to  the  value  of  the  gravel  in  the  unexhausted  acre 
added  to  the  value  of  the  two  and  a-half  acres  which 
were  exhausted  of  gravel,  but  were  used  for  storage 
purposes  only,  and  on  that  principle  the  court  found 
that  the  amount  at  which  the  three  and  a-half  acres 


would  in  fact  be  so  let  was  £252,  at  which  sum  they 
fixed  the  gross  estimated  rental,  and  asaooeed  the 
rateable  value  at  £240.  On  the  part  of  the  guardians 
of  the  Famham  Union  it  was  argued  that  the 
rateable  value  should  be  assessed  either  on  the 
outout  of  eravel  dtuing  the  year  preceding  tihe 
milking  of  me  rate  from  so  much  of  the  respective 
plots  of  land  as  was  in  the  occupation  of  the  oompany 
at  any  time  during  that  year,  based  upon  a  royally 
measured  by  the  market  value  of  the  gravel;  or, 
secondly,  that  as  at  the  time  of  making  ue  rate  the 
company  were  and  had  been  working  gravel  at  the 
rate  of  at  least  two  acres  a  year,  they  must  be  rated 
at  the  fall  annual  value  of  such  two  acres. 

In  support  of  the  first  contention  Reg.  v.  Ahfuy 
Park  Cemetery  Co.  was  dted,  and  of  the  second  Beg. 
V.  Whaddon.  It  is  necessary,  therefore,  to  look  at 
the  facts  of  those  cases.  The  head-note  to  the  report  in 
the  Law  Beports  expressed  very  conciBely  the  material 
facts  of  the  first  of  these  cases  thus:  ''The  appd- 
lants  were  a  company  that  purchased  lands  and 
laid  them  out  as  a  cemetery.  They  received  fees  for 
interments  and  conveyed  plots  of  ground  to  be  used  as 

Saves.  In  one  year  (1869)  £2,333  was  received  by 
e  company  as  purchase' money  for  such  plots  of 
ground.  Each  plot  was  conveyed  by  indenture  pur- 
porting to  grant  it  in  fee  simple  upon  trust  that  the 
grantee  might  use  it  as  a  place  of  Durial,  subject  to 
the  regulations  of  the  company,  and,  subject  to  such 
trusts,  in  trust  for  the  company  as  part  of  their 
property.  The  defendants  were  rated  as  the  oooupieis 
of  the  lands,  and  upon  the  principle  that  the  sum  of 
£2»333  was  to  be  treated  as  part  of  the  annual  value  of 
the  occupation  of  the  lands  by  the  appellanta  in  thai 
year." 

The  Court  of  Queen's  Bench  held  that  the  rate  was 
riehtly  made,  and  that  in  that  particular  case  as  the 
s^e  by  the  cemetery  company  of  plots  of  ground  for 
burial  purposes  was  the  mode,  or  one  of  the  modes»  in 
which  they  earned  their  annual  income  from  year  to 
year,  the  receipts  by  them  in  the  year  precediii^  the 
making  of  the  rate  was  the  best  bsbsis  for  aaoertaimng 
the  rateable  value  of  the  next.  The  court  pointed  out 
that  the  case  was  anomalous.  I  think  that  an  aUmd 
dictum  of  Blackburn,  J.,  when  delivering  his  judg- 
ment has  been  misunderstood,  if,  indeed,  it  has  not 
been  misreported  in  the  report  of  the  case  in  the  Law 
Beports,  where  he  appears  to  have  expressed  himaelf 
thus :  **  The  Parish  ^sessment  Act  has  exuoted  thst 
the  basis  for  ascertaining  the  rateable  value  ahall  be 
the  rent  at  which  the  property  might  reasonably  be 
expected  to  let  from  year  to  year.  It  might  be  moce 
equitable  if  the  statute  had  provided  that  the  basis 
should  be  the  rent  which  a  tenant  for  a  term  of  yeait 
would  pay  for  the  property  to  be  rated,  but  tiie| 
Legislature  has  decided  otherwise,  and  has  takea  as  a| 
basis  the  rent  whidi  a  tenant  from  year  to  year  wodLdl 
give  during  the  year  preceding  the  time  of  making  tfasf 
rate."  I  have  looked  at  the  report  of  this  om 
in  the  Law  Journal  and  in  the  Law  TVmef,  but  m 
neither  do  I  find  the  expression  that  *'  the  LegisIataKe 
has  taken  as  a  basis  the  rent  which  aienant  from  jms 
to  year  would  give  during  the  year  preceding  the  tune 
of  making  the  rate";  nor  do  I  think  that  learned  judge 
intended  to  lay  down  any  such  general  rule,  but  tw 
all  he  meant  to  say  was  that  in  that  particular  oassw 
which  was  anomalous,  and  perhaps  in  other  exoep* 
tional  cases,  the  rent  which  a  tenant  would  gite 
during  the  preceding  year  might  be  the  only  proper 
basis  for  ascertaining  the  existing  annual  value  te 
rating  purposes,  and  more  partioiuarly  so  if  Iqr  tSbaX 
means  valuable  property  can  be  prevented 
being  rated  at  all,  though  it  by  no 
that  there  may  not  be  cases  "  which  the  <  _ 

cannot  reach  without  being  strained  in  a  maiiMr  b 
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which  we  ought  not  to  strain  it " :  see  per  Oookbnrn, 
C.J.,  in  Beg.  ▼.  Whaddan,  L.  B.  10  Q.  B.,  at  p.  241. 
In  Older  to  arrive  «t  the  rateable  yalne  of  a  heredita- 
ment, that  which  is  legitimate  and  necessary  in  one 
case  may  be  neither  legitimate  or  necessary  in 
another. 

In  Beg.  ▼.  Abnet/  Park  Cemetery  Go,  it  must  be  taken, 
I  think,  that   the  cemetery  company   was  still  in 
oocapation  of  sufficient  ground  to  be  able  to  sell 
during  the  year  for  which  tiie  rate  was  made  as  many 
grave  spaces  as  would  produce  an  amount  equal  to 
the  sales  of  the  year  nreceding  it,  but, in  the  case 
before  us  the  whole  ox  the  two  plots  consisting  of 
two   and  a-half   acres  had   been   at    the    time   of 
making  the  rate  entirely  exhausted  of  gravel-pro- 
ducins   power   and  were  useless  to  the    occupiers 
exoepi  as  storage  places  £or  gravel  produced  from 
other  land  occupied  by  them.    I  thmk,  therefore, 
that  the  first  ox   these  contentions  fails.      I   now 
pass  to  the  case  of  Beg.  v.  Whaddon,  known  as  the 
ooprolite  case,  and  I  tibink  that  the  facts  of  that 
oaae  are  very  unlike  the  present.    There  the  occupier 
was  in  possession  of  ten  acres  of  coprolite-produong 
land  at  least  during  each  vear,  but  be  U9ea  no  more 
dnring  any  one  quarter  for  the  purpose  of  getting 
coprolites  than  tbiee  and  a-half  acres,  the  o£er  six 
and  a-half  acres  lying  unproductive,  having  been 
exhausted  of  ooproHtes.    The  rate  in  that  case  was 
made   quarterly,    and    it    was    contended  that  the 
rateable  value  ought  to  be  taken  on  ^e  value  only  of 
the  then  profitable  portion  of  the  ten  acres,  notwith- 
stpmding  that  owing  to  the  occupation  continually 
^i^ng  a  complete  ten  acres  would  be  profitably 
workedf  during  tne  concurrent  year.  But  the  majority 
of  the  court  held  that  the  proper  measure  was  the  net 
annual  value  of  the  hereditament—that  is,  of  ten 
acres,  and  not  only  of  the  three  and  a-half,  and  that 
the  oaae  could  not  be  distinguished  * '  from  an  ordinary 
agrioultural  farm  in  which  the  net  annual  value  is  the 
same,  aHhough  one  part  of  tiiie  farm  may  lie  fallow 
or  be  a  source  of  expense  at  one  period  and  of  profit 
at  aoother,  notwithstanding  whidi  ^e  rate  must  be 
made  upon  the  farm  in  respect  of  its  net  annual 
Tahie*':perMellor,J.,atp.244.  But  between  the  case 
of  aa  Qr£nary  agricultural  farm  and  the  present  there 
ia  aitrely  a  great  difference,  for  whilst  the  f aroxer  pays 
zeot  lor  the  user  of  the  land  whidi  he  occupies,  in  this 
caae  tiie  oooupier  of  the  land  paid  for  the  right  to  dispose 
of  the  corpus,  being  the  navel  in  the  ground  which 
he  had  pnrdiased  from  the  owner  out  and  out,  and 
wluoh  he  had  entirely  removed  from  two  of  the  three 
^HoftB  at  the  time  of  the  making  of  the  rate.    So  long 
aa  there  was  apv  gravel  in  these  three  plots  of  land 
it  inmj  be  that  the  rateable  value  would  be  unaffected; 
I  oflbr  no  opinion  on  that  point,  but  so  soon  as  any 
one  or  more  of  them  were  exhausted  of  the  gravel 
ibmt  had  been  in  them,  and  they  were  incapable  of 
baoefieial  occupation  except  as  storage  places   for 
gT»wel,  I  am  of  opinion  that  they  could  only  be  rated 
Qpoo  their  actual  existing  value  at  the  time  when  the 
rate  -warn  made— in  other  words,  it  is  not  the  past,  nor 
the  prospective,  but  the  actual  value  of  the  heredita- 
man»  that  is  to  be  taken  as  the  bams  of  assessment ; 
or,   a9   Blackburn,  J.,  said  in  Staley  v.  Overseers  of 
CaMeUm,  12  W.  B.  911,  33  L.  J.  M.  0.  178,  "The 
Legiol«tiire  intended  the  rate  should  be  made  upon  the 
reoft  ^vhloh  might  reasonably  be  expected  from  a  tenant 
who    took  the  property  from  year  to  year,  re^us  wi 
\ianidbus.**    Here  it  is  stated  in  the  case  as  a  fact 
hmib  mt  the  date  of  the  rate  being  made,  in  two  and 
k-hatf  oi  the  said  three  and  a-half  acres,  bdng  the 
ilota  ^  kmd  referred  to  in  the  agreements  of  the 
14th  of  June,  1897,  and  the  16th  of  April,  1898,  the 
^xwwel  "vnm  exhausted,  and  the  land  was  used  for  the 
-'  of  storing  gfavel  already  dug,  and  it  is  not 


denied  that  for  such  user  thev  have  been  pro^lyj 
assessed,  nor,  as  I  understood  the  argument,  is  it/ 
contended  that  if  it  was  only  a  question  of  the  assess- 
ment on  the  remaining  one  acre,  the  quarter  sessions! 
has  proceeded  on  a  wrong  principle. 

In  my  judgment  the  present  case  is  more  like  a 
brickfield  or  a  mine,  both  of  which  are,  whilst  being 
worked,  approaching  the  period  of  final  exhaustion. 
Bo  long  as  they  are  being  worked  as  brickfields  or 
mines  and  there  is  nothine  to  show  that  the  profits  of 
the  coming  year  may  not  oe  as  good  as  the  profits  of 
the  past  year,  then  that  year  may  be  taken  as  the 
basis  of  the  next,  if  no  better  can  be  found ;  but 
where  the  brickfield  or  the  mine  has  been  worked  out 
and  exhausted,  as  in  the  case  of  these  two  and  a-half 
acres,  and  can  therefore  be  no  longer  worked  for  the 
sole  purpose  for  which  they  were  acquired,  I  cannot 
agree  to  the  proposition  that  their  rateable  value 
remains  unaffectea  simply  because  they  are  still 
occupied  under  the  terms  of  the  respective  contracts 
made  with  the  owner  of  the  land.  In  this  connection 
Bex  V.  Bedworih,  8  East,  387,  seems  an  authority  in 
point.  There  a  colliery  was  rated  at  an  annual  value 
of  £200.  By  lease  the  tenant  paid  a  rent  of  £200  a 
year  at  least,  and  in  all  events,  whatsoever  the  state 
of  the  mine  might  be  and  whether  any  coal  was 
gotten  or  not.  Before  the  lease  expired  all  the  coal 
was  exhausted  and  the  mine  ceased  to  be  worked,  and 
it  was  held  that  although  the  rent  was  still  payable, 
yet,  with  respect  to  the  parish,  the  occupier  was  only 
rateable  for  the  concurrent  annual  value  during  the 
period  for  which  the  rate  was  made,  and  that  when 
the  thing  occupied  ceased  to  afford  any  such  con- 
current value,  the  subject-matter  of  the  rating  was 
gone :  see  per  Ellenborou^h,  0.  J.,  at  p.  388.  I  think 
the  court  of  quarter  sessions  has  proceeded  in  this 
case  on  the  same  principle — that  is  to  say,  that  the 
two  and  a-half  acres  were  valueless  for  the  purpose 
for  which  they  were  acquired,  and  that  they  could 
only  be  assessed  at  the  actual  vslue  of  their  occupation 
at  tiie  time  of  the  making  of  the  rate  in  question. 

For  these  reasons  I  am  of  opinion,  although  I  say 
so  with  much  misgiving,  being  in  disag^ement  with 
my  brother  Ohannell,  that  this  appeal  should  be 
dismissed., 

OHAimSLL,  J. — ^This  was  a  special  case  stated  by 
the  quarter  sessions  for  Surrey  on  an  appeal  to  them 
against  a  rate  made  on  the  appellants  in  respect  of 
their  occupation  of  a  gravel-pit.    The  appellants  were 
rated  at  £420  gross  and  £400  rateable  value,  and  they 
appealed  to  quarter  sessions  on  the  ground  mainly 
that  they  were  over-assessed.    The  quarter  seesions 
sjlowed  the  appeal,  and  reduced  the  rate  to  £252 
gross  and  £240  rateable  value  subject  to  this  special 
case.    The  question  for  us  is  whether  the  quarter 
sessions   proceeded   on   the   right   principle.     The 
appdlants  were,  at  the  date  when  the  rate  was  made, 
in  actual  occupation  of  three  and  a-half  acres  of  land, 
but  the  ^^vel  in  two  and  a-half  acres  had,  prior  to 
^emakmg  of  the  rate  (but  within  a  year  before),  been 
exhausted  by  the  appellants'  working,  and  there  was 
gravel  remaining  omy  under  one  acre  out  of  the  three  . 
and  a-half  which  they  occupied.    The  quarter  sessions  *' 
have  treated  the  properties  in  the  appellants'  occupa- 
tion separately,  and  nave  rated  the  one  acre  at  what  . 
niay  be  called  gravel- pit  value,  and  the  two  and  a-half 
a^sres  at  its  value  only  for  purposes  of  storing  sravel . 
already  dug,  for  which  purpose  it  was  in  fact  oeing  . 
used  at  the  date  of  the  rate.    We  have  to  con-  ' 
s|der  whether   the  quarter   sessions  were  risht  to  j 
take   the   plots   separately,    and    also    whetiber   if 
that  is  right,  they  proceeded  on  the  right  principle  in  ,• 
arriving  at  the  gravel-pit  value  for  rating  purposes  of  j  \ 
ti^e  one  agre.    The  appellants  take  the  luia  from  tito 
landowner  from  time  to  time  in  small  plots.         "* 
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of  one  acre  at  a  time.  They  buy  the  ffrayel  under 
the  plot,  or  rather  so  much  of  the  gnvS.  under  it  as 
they  oan  get  in  a  limited  time  (usually  a  year),  pay  a 
lump  sum  (usually  £175)  for  the  grayel,  and  also  pay 
for  levelling  the  land  at  the  end  of  the  year  or  other 
period  for  which  they  take  the  plot,  wmoh  leyelling 
costs  about  £40  per  acre.  They  also  pav  some  sums 
for  costs.  Under  one  agreement,  that  of  June,  1897, 
they  paid  less  than  imder  the  other'  agreements, 
apparently  because  the  bed  of  grayel  in  that  plot  was 
either  less  deep,  or  not  so  good  in  quality,  as  the 
gravel  under  the  other  plots.  They  have  no  contract 
with  the  landowner  whereby  he  is  boimd  to  sell  them 
gravel  under  other  land  when  the  plots  they  hold 
are  exhausted,  but  in  fact  he  has  other  land 
adjoining  under  which  there  is  sravel,  and  he  had, 
prior  to^  the  rate  in  question,  been  in  the  habit 
of  making  successive  agreements  with  them, 
and  he  has  continued  to  do  so  since  the  rate.  Now, 
I  as  a  general  rule,  property  is  rated  at  its  existing 
I  value  at  the  time  of  the  making  of  the  rate. 
Ton  have  to  find  what  the  hypothetical  tenant  from 
year  to  year  might  be  expected  to  give  for  the  heredita- 
ment in  its  state  at  that  time.  If  therefore  the  gravel 
(had,  prior  to  this  rate,  been  taken  from  the  two  and 
a-half  acres  in  someway  other  than  by  the  user  of  the 
land  in  respect  of  which  the  rate  has  to  be  imposed, 
I  think  the  quarter  sessions  here  would  have  been 
right  in  rating  the  two  and  a-half  acres  at  storage  value 
onlv ;  the  case  would  then  be  the  same  as  that  of 
buildinffs  on  a  property  hems  burnt  down  shortiy 
before  the  rate,  and  the  rate  wen  would  be  on  the 

N  value  of  the  land  without  tiie  buildings.    But  I  am 
of    opinion    that    where    the   rateabfo   user   itself 


the  diminution  of  value  the  rule  is  not  quite  so 
simple.  The  rule  then  is,  I  think,  that  any  partial 
exhaustion  of  the  subject-matter,  so  long  as  the  special 
user  continues,  in  no  way  affects  the  rateable  value, 
and  that  it  is  only  when  the  special  user  ceases,  by 
reason  of  the  complete  exhaustion  of  the  subject- 
matter,  or  otherwise,  that  the  rateable  value  is 
a£Eiected.  ^  It  then,  of  course,  ceases  altogether.  The 
cases  which  throw  most  light  on  the  mode  of  rating 
such  properties  are  Beg.  v.  WeHbrooh  and  Beg.  v. 
Everisty  reported  tosetiier  in  10  Q.  B.  178,  and 
Beg.  V.  Abney  Park  Cemetery  Co.  and  Beg.  v. 
Whaddon,  The  ratins  of  such  properties  without 
aUowing  for  a  renewal  fund  is  somemat  anomalous, 
but  it  is  clearly  established  by  Beg.  v.  Westbrook 
that  they  are  to  be  so  rated,  and  indeed  it  is 
obvious  that  any  allowance  to  keep  the  property  in 
a  state  to  command  the  rent  woud  in  these  cases 
absorb  the  whole  rateable  value  arising  fiom  the 
special  use  of  the  property.  If  the  exhaustion  of  the 
•niaterial  hj  the  workmg  m  respect  of  which  the  rate 
is  imposea  is  to  be  tfl£en  into  account  in  the  same 
way  as  an  alteration  in  the  value  of  the  property 
caused  in  another  way,  the  rateable  value  of  the 
hereditament  must  vary  from  day  to  day  and  be  con- 
tinually diminishing.  That  I  think  cannot  be.  The 
value  of  the  hereditament  for  rating  purposes  depends, 
not  on  the  quantity  of  the  material,  in  this  case 
gravel,  remaining  on  the  property  to  be  worked,  but 
on^  the  amount  of  the  profitable  working  which  is 
I  going  on  at  the  time  of  tiie  rate.  In  these  cases  it  is 
j  all-important  to  remember  that  the  value  for  ratins 
purposes  depends  on  the  value  of  the  occupation  and 
not  on  the  value  of  the  corpus  of  the  property 
occupied.  The  latter  in  these  cases  is  constantiy 
diminishing  but  the  former  is  or  may  be  constant,  until 
at  last  it  ceases  altogether  by  the  exhaustion  of  the 
corpus.  To  rate  such  properties  you  first  have  to  find 
the  amount  or  rate  of  working,  and  then  find  how 
much  a  hypothetioal  tenant  from  year  to  year  would 
give  by  the  year  for  the  right  to  work  at  that  rate.  { 


It  may  be  that  there  is  not  enoueh  gravel  remaining  j 
for  anyone  to  work  for  a  whde  year,  but  that  is 
quite  immaterial.  The  problem  is  to  find  the  value 
for  a  year  of  that  enjoyment  of  the  property  wbioh 
the  occupier  is  in  fact  having  at  the  date  of  the  rate, 
irrespective  of  the  question  whether  that  enjoyment 
by  the  occupier  can  or  cannot  continue  for  a  year. 
The  case  nearest  to  this  (and  I  think  completd^  in 
point)  is  Beg.  v.  Whaddon,  a  case  as  to  ooprohtes. 
There  the  appellants  were  in  occupation  of  ten  aerss 
of  land,  of  which  three  and  a-half  were  at  the  date 
of  the  rate  being  actually  worked  for  coprolitesy  and 
six  and  a-half  acres,  though  still  in  their  oocups^tioo, 
had  been  exhausted.  Bo  far  the  facts  are  the  mme 
as  in  the  present  case,  but  in  that  case  the  occupier 
had  a  contract  with  the  landowner,  whereby  he 
was  entitied  to  have  other  land  as  required  from  time 
to  time  in  substitution  for  that  he  had  worked  out,  so 
that  he  was  oontinuouidy  in  the  occupation  of  ten 
acres,  though  of  a  different  ten  acres,  and  in  each 
year  he  worked  out  ten  acres,  though  he  had  only 
three  and  a-half  acres  in  working  at  one  time. 
He  also  contracted  to  pay  the  landowner  a  dead 
rent  of  £1,000  per  annum,  which  was  a  littie  Isaa  in 
fact  than  his  average  payment  for  royalties  on  the 
ten  acres  worked.  It  was  there  held  by  the  majori^ 
of  the  court  that  the  i^peUants  were  rateable  for  tbe 
whole  ten  acres  at  coproute  value,  and  not  merely  fat 
three  and  a-half  acres  at  co^olite  value  and  fac  Hie 
remainder  at  storage  value,  l^e  argument  of  ooonaeL 
for  the  appellants  there  was  precisely  that  of  tits 
appellants'^  counsel  here,  and  their  view  was  adopted 
ana  developed  by  the  dissenting  judge,  Cockbazn, 
C.J.,  but  it  was  not  adopted  by  Mellor,  Lush,  ud 
Archibald,  JJ.,  who  formed  the  majority.  I  tinnk 
this  case  is  an  authority  in  point  in  the  preseDt,  and 
that  it  is  not  ^i>tiTigmiy>><>.'hiA  by  reason  of  thatvo 
points  of  difference  in  the  facts  whidh  I  have 
mentioned.  The  dead  rent  oannot,  I  think,  affidot  the 
question.  It  goes  only  to  assist  in  arrivioff  at  the 
figures  of  the  annual  value,  but  it  cannot  affisot  the 
principle.  In  the  judgment  of  the  majori^  tbe  iMt 
that  the  appellants'  occupation  was  a  continuous  one 
was  of  course  referred  to,  but  the  judges  did  not  rely 
on  the  fact  that  the  appellants  had  a  contract  for  the 
future  digging,  nor  would  that  fact  really  be  an- 
element  in  the  value  of  the  occupation  for  rating 

gurposes.  The  value  for  rating  purpoaea  of  aj 
ereditament  does  not  depend  upon  the  length^ 
of  tenure  of  the  actual  occupying  tenant.  A 
man  is  rated  the  same  whether  hia  lease  has' 
many  years  or  only  a  few  days  to  mn.  The 
hypothetical  tenant  is  not  to  be  assumed  to  take  for 
the  next  year  after  the  rate  the  rights  which  the 
actual  tenant  has  for  that  next  year,  but  he  is  asamaed 
to  take  as  tenant  from  year  to  vear  the  oocapatm 
(to^rather,  of  course,  with  the  rights  of  oaer  of  the 
land  which  the  occupation  carries  with  it)  wfaieh  the 
actual  tenant  has  at  the  date  of  the  rate,  whetiner  IkiU 
occupation  or  those  rights  are  to  oontinue  for  m  ymr 
or  for  more  or  less  than  a  year.  If  any  partsodsr 
year  is  to  be  taken  for  the  hypothetioal  tenaiuqr»  it  iSyB 
cases  of  this  class,  the  year  preceding  the  rate  wad  not 
the  year  after.  In  Beg.  v.  Abney  Park  Oanday  Ok, 
L.  B.  8  Q.  B.,  at  p.  519,  Blackburn,  J.,  is  ae^tsi 
as  saying,  *'  The  LegislatuTe  has  taken  as  a  Msii  the 
rent  which  a  tenant  from  year  to  year  would  gtm 
during  the  year  preceding  the  time  of  malring  the 
rate."  If  that  dichtm  is  correct,  it  is  onsnolmm 
of  the  present  case.  In  the  same  Abnay  Park  cam^ 
Blackburn,  J.,  at  p.  520  of  the  Law  Eeports,  rensili 
almost  the  same  proposition :  "No  injustice  wiU  be 
done  if  the  company  are  rated  in 
aooording  to  the  value  which  a 
tenant  would  give  for  the  occupation  in  t^e  ] 
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year,   and   aooording   to   this   rule  the  company's 
leodpts  in  one  year  will  eoyem  the  rateable  value  of 
the  oemetery  in  the  next.      My  brother  Bnoknill  has 
drawn   my   attention   to   the  fact  that  these  two 
passages  are  omitted  in  the  report  of  the  Ahney  Park 
can  in  the  Law  Journal,  42  L.  J.  M.  0.  126,  and  also 
in  a  report  in  the  Law  Times,    The  reports  through- 
oat  vary  very  much  in  language.    They  are  obvioi^y 
oondensed  reports,  and  each  reporter  has  purposely 
omitted  some  of  the  actual  language  used  by  the 
leamed  judge,  and  each  has  reported  some  part  of 
that  wbioh  was  omitted  by  the  other,  but  in  substance 
the  reports  agree,  and  the  reasoning  of  the  judges 
appears  the  same  in  each  report.     Of  course  it  may 
Msaid  that  the  principle  of  taldng  the  value  in  a 
past  year  was  only  applied  in    the  oemetery  case 
oeoause  there  was  no  reason  why  the  receipts  from 
burials  in  the  next  year  should  not  be  as  large  as  in 
the  preceding  year.    But  would  not  the  same  rule 
I  be  applied  to  the   last   year   before  the  oemetery 
!  became  full — that  is,  when  it  is  not  quite  full,  but 
.  when  it  was  known  that  it  would  be  full  before  the 
■  next  year  was  ended  ?  I  think  it  woidd.  The  cemetery 
,  would  still  be  rated  at  its  former  annual  value  until  it 
'  was  full,  and  then  it  would  cease  to  be  rated  at  all. 
>  It  would  not  be  rated  at  half  the  annual  value  in  the 
last  year  because  there  was  room  for  only  six  months' 
burials  any  more  than  a  man  would  be  rated  at  half 
the  annual  value  of  his  house  because  he  had  only  a  six 
months'  term  remaining  of  his  lease.    It  seems  to  me 
that  where  the  overseers  or  assessment  committee 
have  to  rate  a  property  in  respect  of  a  beneficial  use 
which  is  being  made  of  it,  which  use  is  self-destruc- 
tive,  what  they   have  to  do  is   this:    They    must 
ascertain  what  amount  of  use  the  actual  tenant  has 
been  making,  and  continues  to  make,  of  the  property, 
and  then  ascertain  what   a    tenant  would  give  for 
liberty  to  make  that  amount  of  use  of  the  property 
from   year  to  year,  in|j[gMndeg|^  of  the  question 
whether  there  is  or  is  noi  enough  of  the  property 
'^remaining  for  the  tenant  to  be  able  to  go  on  making 
that  use  for  a  whole  year.   Thus  in  the  case  of  a  gravel- 
pit  they  must  find  at  what  rate  per  annum  the  tenant 
is  digg^g,  and  then  find  the  annual  value  of  his  right 
to  dig  at  that  rate.     The  reason  why  it  is  necessary 
of  this  dass  of  property  to  look  at  the  past 


user  rather  than  at  the  capabilities  for  the  future  sterns 

to  be  this  :  In  all  ordinary  properties  anything  which 

happens  to  the  property  to  destroy  its  value  in  the 

fdtore,  such  as  the  Duming  down  of  a  house,  will,  as 

soon  aa  it  happens,  also  destroy  the  value  of  the  user 

in  the  present.    Therefore  we  can  take  the  future 

value  as  a  measure  of  the  present.    But  in  the  case 

of  the  class  of  property   under   consideration    the 

deatmction  of  future  value  is  caused  by  the  present 

user  itself — that  is,  by  the  very  thing  of  which  we 

have  to  find  the  value,  and  consequently,  to  find  that 

preeent  value  we  cannot  look  to  the  future,  when  the 

aeatraction   caused   by   it    will   have  taken   place. 

Applying  this  in  the  present  case,  and  going  back  as 

far  as  the  facts  stated  in  the  special  case  enable  us 

to  do,  we  find  that  on  the  24th  of  June,  1897,  the 

appellants  acquired  the  right  to  dig,  and,  as  I  under- 

atrad  them,  began  to  dig  gravel  imder  an  acre  and 

a-luJf,    which  wey  completely  dug  out  in  March, 

ia98.       On  the  15th  of  April,    1898,  they  acquired 

the  like  right  under  one  acre,  which  they  completely 

dngr  oi>>^  ^  ^0  l^>t  of  September.    On  the  14th  of 

November,  1898,  they  acquired  another  acre,  which 

they    'were  digging  on  the  8th  of  December,  1898, 

'wh^Bi  the  rate  was  made.    When  they  completely  dug 

out  that  acre  does  not  appear  (nor,  of  course,  could  it 

be  fcnovTA  when  the  rate  was  made),  but  as  they  took 

another    plot  on  the  21st  of  March,   1899,  it   was 

pEEobaUy  shortly  before  that. 


The  subsequent  taking  is  only  material  to  show 
now  that  which  might  at  the  time  have  been  shown 
by  direct  evidence — ^viz.,  that  at  the  date  of  the  rate, 
the  8th  of  December,  the  appellants  were  digging  as 
before  and  had  not  begun  to  dig  slower  tiian  the 
average  rate  at  which  they  had  been  digging.  That 
average  rate  appears  to  me  to  be  about  the  rate  of 
two  acres  per  annum,  rather  more  if  anything,  as 
they  exhausted  the  acre  taken  the  Idth  of  April,  1898, 
in  four  months  and  a-half .  I  think,  therefore,  that 
just  as  in  Beg.  v.  W?iaddon  the  appellants  were  rated 
at  ooprolite  value  on  ten  acres  (though  at  the  date  of 
the  rate  six  and  a-half  acres  had  already  been 
exhausted  and  only  three  and  a-half  of  the  ten  acrea 
then  in  their  occupation  still  contained  coprolites), 
because  they  were  working  out  the  three  and  a-half 
acres  at  the  rate  of  ten  acres  per  annum,  so  here  the 
appellants,  though  at  the  date  of  the  rate  they  were 
only  working  gravel  in  one  acre,  must  be  rated  for 
three  and  a-half  acres  on  the  gravel-pit  value  of  at 
least  two  acres,  inasmuch  as  they  were  working  both 
during  the  preceding  year,  and  up  to  and  at  the  date 
of  the  rate,  so  far  as  appears,  at  tne  rate  of  two  acres 
per  annum.  In  this  case  there  seems  no  reason  for  not 
taking  the  sums  paid  by  the  appellants  as  a  measure 
of  what  the  hypothetical  tenant  would  be  likely 
to  pay,  and  in  fact  the  quarter  sessions  did  so,  as  I 
understand  they  assessed  the  gravel-pit  value  at 
£220  per  acre,  being  the  £175,  the  £40  costs  of 
restoring,  and  the  £5  costs.  If,  therefore,  the 
appellants  ought  to  have  been  rated  for  their  occupa- 
tion on  the  footing  that  they  were  working  at  the 
date  of  the  rate  as  they  had  been  previously,  at  the 
rate  of  two  acres  of  gravel  per  annum,  the  original 
rating  at  £420  gross  was  not  excessive,  and  although 
the  calculations  which  I  have  made  from  the  figures 
in  the  special  case  are  probably  not  quite  accurate, 
and  the  data  in  the  spedal  case  are  probably  not 
suiEcient  to  enable  us,  if  we  had  to  do  so,  to  fix 
exactly  the  proper  amount  at  which  the  appeUants 
should  be  rated,  it  is  enough  for  me  to  say  that  the 
facts  stated  in  the  special  case  show  no  ground  for 
reducing  the  rate,  t  have  dealt  with  the  case  so  far 
as  I  think  it  ought  to  be  dealt  with,  as  one  occupa- 
tion of  the  three  and  a-half  acres.  But  I  think  wat 
even  if  the  exhausted  two  and  a-half  acres  in  the  two 
earlier  lettings  are  to  be  treated  separately  and  rated 
at  storage  v^ue  oidy,  the  remaining  acre  should  be 
rated  at  approximately  double  the  smn  at  winch  the 
quarter  sessions  have  rated  it,  because  I  think  the 
appellants  were  working  it  at  the  date  of  the  rate  at 
the  rate  of  getting  two  acres  of  gravel  per  annum, 
and  I  do  not  think  we  are  excluded  from  con- 
sidering that  question  by  reason  of  the  quarter  sessionc 
having  found  the  value  in  part.  They  only  so  found 
subject  to  the  case,  and  that  states  the  facts  with  a  view 
to  our  deciding  it.  I  put  the  case  thus :  If  a  man 
pays  £100  for  the  privilege  of  taking  all  the  gravel 
out  of  a  plot  of  land  in  a  year,  and  he  digs  uniformly 
throughout  the  year,  I  should  say  that  the  gross  value 
of  his  occupation  during  the  year  is  £100,  and  that  it 
is  so  all  through  the  year,  though  he  exhausts  the 
land  by  digging  the  last  load  of  gravel  on  the  last  day 
of  the  year.  I  think  that  must  be  admitted.  I 
think  also  that  if  he  does  not  dig  uniformly,  but  digs 
out  all  the  gravel  in  the  first  six  months,  continuing 
to  occupy  during  the  second  six  months,  the  gross 
annual  value,  during  the  second  six  months,  as  well  as 
during  the  first,  is  still  £100,  but  if  not,  and  if,  as  the 
quarter  sessions  have  held,  the  value  during  the  second 
six  months  is  nil  (or  storage  value  only,  which,  for  tha 
purposes  of  the  argument,  is  the  same  thing),  then  it  i 
follows  that  the  value  of  the  first  six  months'  < 


lion 
that 


oocupa- ; 
is  the  whole  £100  which  he  pay»— that  is  to  say, , 
the  annual  vair-  ^  '*   t  tix  months  is  £200  I 
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per  annum.  In  either  way,  therefore^  the  quarter 
ifieeaicmi  seem  to  me  wrong.  Th^  appear  to  me  to 
haY6  given  the  appellants  the  benefit  of  the  exhaustion 
of  the  three  and  a-half  acres  by  reason  of  their  speed 
in  working,  and  not  to  have  given  the  parish  in  the 
rating  of  we  one  acre  the  oorresponding  benefit  arisiDg 
from  the  same  speed  of  working.  The  parish  is  by 
their  mode  of  rating  robbed  of  half  the  rateable  value 
of  the  oooupation.  I  think  the  passage  in  the  judg- 
ment of  Medlor,  J.,  in  Reg,  v.  Whaddm  at  the  bottom 
of  p.  244  is  applicable  here:  **  The  appellants  can- 
not by  an  ingenious  arrangement  of  the  mode  of 
working  deprive  the  parish  of  the  benefit  of  rating 
them  in  respect  of  a  whole  year's  occupation."  I 
base  my  judgment  on  the  authority  of  Beg,  v. 
Whtiddon,  which  I  think  in  point  and  bindmg  on  us, 
but  I  entirely  agree  with  the  reasoning  of  the  majority 
of  the  court  in  that  case  and  have  endeavoured  some- 
what to  amplify  and  explain  it. 

I  think,  therdore,  that  the  proper  order  to  be  made 
is  to  allow  with  costs  the  appeal  to  us,  quash  the 
order  of  the  quarter  sessions,  and,  making  the  order 
which  the  quarter  sessions  should  have  made,  dismiss 
with  costs  the  appeal  to  quarter  sessions  against  the 
rate,  bat  as  the  court  is  equally  divided  I  am  of 
opinion  that  the  appeal  fails,  and  consequently  the 
order  which  has  to  be  made  is  that  the  appeal  be 
dismissed — under  the  circumstances  it  will  be  dis- 
missed without  costs,  and  leave  to  appeal  if  necessary 
is  given. 

Appeal  dUmiued^ 

SoUdtors,  Johtuon^  WeaiheraUt  dk  Sons,  for  Potter  & 
Crundwett,  Famham ;  Jackson^  Famham. 


Q.  B.  Div.  I  ,„  -Q 

(Channell  and  BuckniU,  JJ.)  /  •'*°-  ^^• 

AsssssicENT   Committee   of   Newport   Union   v, 

YSTBADYFODWG     AND     PONTYPBIDD     SeWERAOB 
BOABD.  (a.) 

Poor  law  —  Eating — Setoage  carrier  —  Sewage  carrier 
partly  above,  partly  hehw  ground—* Liability  to  be 
rated. 

The  respondents  were  the  governing  body  of  a  united 
drainage  district,  and  they  constructed  a  sewage  carrier 
for  conveying  the  sewage  of  the  district  to  the  sea.  The 
total  length  of  the  sewage  carrier  was  ahoiU  \1\  miles,  of 
which  some  2}  miles  passed  through  or  over  land  situated 
in  the  parish  of  R,,  which  land  was  previous  to  the  cou' 
struction  of  the  sewage  carrier,  ana  stiU  remained  so, 
rated  for  the  relief  of  the  poor. 

The  appellants  were  the  assessment  committee  of  the 
said  parish  of  R„  and  they  assessed  the  respondents  in 
respect  of  the  whole  of  that  portion  of  the  sewaae  carrier 
which  passed  through  or  over  land  in  the  parish  of  R, 

The  quarter  sessions  court  held  that  such  portion 
only  of  t?^  sewage  carrier  in  the  parish  of  R,  as 
was  carried  on  concrete  arches  was  rateable,  bvi  that 
those  parts  of  it  which  were  laid  either  below  the  natural 
surface  of  the  land  or  on  an  embankment  covered  and 
grassed  over  were  ordinary  underground  sewers,  and 
came  within  the  exception  of  rating  applicable  thereto. 

Held,  on  appeal,  that  as  tJiere  ?iad  been  some  inter' 
ference  with  the  surfaos  of  the  ground,  and  as  it  urns 
impossible  to  dissever  those  parts  of  the  sewage  carrier 
which  were  above  from  those  parts  below  the  natural 
surface  of  the  ground,  the  whole  of  the  carrier  that  passed 

(a.)  Beported  by  Bbskine  Bbid,  Esq.,  Barrister^ 
at-I>kw* 


through  or  over  the  land  of  the  appellants  ufds  a  raisaUe 
sulifedt,  and  lial^  to  be  nited  aooordingly. 


Case  steted  by  the  quarter  sessions  of 
on  an  appeal  by  the  sewerage  board  (the  respondents 
in  this  court)  against  an  assessment  to  a  poor  rate 
made  for  the  pariah  of  Bomney  in  the  appeilaals' 
union. 

The  facts  were  as  foUows :  The  respondents  wsn 
the  governing  body  of  a  united  drainage  distriot  ooq- 
sisting  of  part  of  the  urban  district  of  Ystradyfodwg 
and  the  urban  distriot  of  Pontypridd  oonstitatad  by  a 
provisional  order  of  the  Local  Gbvemmflttt  Boud, 
confirmed  by  the  Local  Government  Board's  Pro- 
visional Orders  Confirmation  (No.  7)  Aot»  1886,  for 
the  purpose  of  carrying  into  effect  a  system  of 
drainage  for  the  above-mentioned  urban  distriola. 
Pursaant  to  the  powers  vested  in  them  by  the  pro- 
visional order,  the  respondents  designed  and  ooa- 
struoted  and  have  since  always  maintained  a  aawage 
carrier  for  the  use  of  the  two  distriots,  and  have 
erected,  made,  maintained,  and  worked  sunh  woribi, 
machinery,  and  plant  as  were  required  lor  conveying 
the  sewage  of  the  distriots  to  the  sea.  The  totsl 
length  of  the  sewage  carrier  was  about  17^  nules, 
whereof  nearly  2^  miles  passed  throng  or  over  land 
in  the  parish  of  Bumney,  which  land  (ezosDliiiK  sndi 
part  as  formed  part  of  the  foreshore  of  toe  Bristol 
Channel)  was,  previously  to  the  construotioii  of  the 
sewage  oarrier,  and  still  continued  to  be,  rmted  to  the 
poor  rate.  The  oonstruotion  of  the  sewage  oanisr 
within  the  x>arish  of  Bumney  was  as  follows:  182 
yards  of  iron  pipes  carried  on  concrete  arches  above 
the  surface  of  the  ground,  1,021  yards  of  pipes  had 
below  the  surface  and  ordkiary  level  of  the  groud, 
1,890  yards  carried  below  the  surfkoe  of  the  gromd 
but  covered  by  an  artificial  embankment  of  wjr- 
in^  height  which  rises  above  the  level  of  tiie 
adjacent  lands,  and  1,246  yards  of  pipes  (hersin- 
after  called  the  outfall)  passing  partly  over  and 
partly  beneath  the  surface  of  the  foreshore  of  the 
Bristol  ChanneL  In  connection  with  the  ontlsD, 
oerUin  works  have  been  erected  by  the  respondents. 
The  respondents  were  assessed  to  the  rate  appealed 
against  in  respect  of  that  portion  of  the  sewage 
carrier,  with  the  outfall  and  appnrtenanoes  Hieteof, 
which  is  sitoate  in  the  parish  of  Bumn^,  at  £800 
gross  estimated  rental  and  £700  rateable  valnsu  II 
was  proved  before  the  qoarter  sessions  that,  as  &r  ss 
the  parish  of  Kumney  is  concerned,  the  sewage  eanisr 
conveys  the  sewage  from  distant  towns,  ^aees,  or 
houses  through  the  parish,  and  that  there  is  no  con- 
nection to  or  with  the  sewage  carrier  from  any  lands, 
houses  or  bnildings  in  the  puiah.  It  was  also  proved 
that  the  embankment  varied  in  height  from  18in.  to 
Oft.  above  the  ground  through  which  it  passed ;  ttisft 
it  was  covered  tarooghout  by  a  mound  of  earth  whisk 
was  grassed  over  except  whero  a  foo^th  rone  ow 
the  top  of  the  mound  and  where  manh^es  are  plased; 
that  it  was  not  separated  by  any  fsnoe  mm  tiM 
adjoining  land,  and  that  cattle  had  fall  aooess  upon 
and  across  it  throughout  its  entiro  length.  It  was 
also  proved  that  the  land  upon  whioh  the  embank- 
ment lies  was  proviously  to  the  formation  of  ansk 
embankment  assessed  to  the  poor  rate,  snd  that  tks 
land  remained  so  assessed,  no  change  having  kstt 
made  by  reason  of  the  making  of  the  embankment  m 
such  assessment. 

The  quarter  sessions  held  that  snoli  portions  of 
the  sewage  carrier  as  lay  under  the  snmoe  of  Hn 
ground  or  in  the  embankment  were  not  liahls 
to  be  rated,  but  that  the  gross  estimated  xenlsl  of  thi 
other  portions  of  the  earner  in  the  parisih  of 
was  £146  (of  wUch  £40  was  the  gross  estittafa 
of  the  outfall  and  works  in  ttfr-m^m  JlMsawUhX 
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and  that  the  rateable  yaloe  was  £105.  The  quarter 
MBUons  aooordlngly  allowed  the  appeal  subject  to  the 
present  ease. 

Boianqud,  Q,0,,  and  Morion  Brown^  iot  the  assess- 
m«nt  committee. — ^The  quarter  sessions  were  wrong 
10  reducing  the  rate,  because  this  sewage  carrier  and 
the  works  form  one  entire  and  extensive  drainage 
fystem.  They  are  totally  distinct  in  character  from 
an  ordinary  underground  sewer,  and  as  such  do  not 
oome  within  the  exemption  from  rateability :  Leicester 
Corporation  ▼.  Barrow -on- Soar  Union,  63  L.  J. 
M.  0. 176. 

Cripps,  Q.a,  Boyle,  Q.C,  and  Bam,  Q,0.,  for  the 
respondents. — The  court  of  quarter  sessions  were 
light  in  amending  the  rate  :  London  County  Council 
y.  West  Earn  Overseers,  42  W.  B.  330,  [1893]  A.  0. 
562. 

Chabnsll,  J.— On  the  whole  I  think  this  appeal 
should   be    allowed.     The  subject  is  one  of   some 
difficulty,  and  the  facts  are  not  altogether  clear.    The 
judgment  of  Lord  Herschell  in  the  London  County 
Council  V.   West  Ham   Overseers,  [1893]  A.   C.   579, 
etseq.,  however,  helps  us  to  decide  the  question,  and 
shows  that  the  exctjption  with  regard  to  sewers  is 
quite  anomalous.      Here  all  we  have  to  dedde  is 
whether  or  not  the  construction  in  this  case  comes 
within  that  exception.    It  is  necessary  therefore  first 
to  consider  the  nature  of  the  exception,  and  secondly 
to  ascertain  whether  the  facts  of  this  case  bring  it 
within  it.     In  Leicester  Corporation  v.  Barrow-on-Soar 
Union,  Wright,  J.,  spoke  of  this  exception  as  one  made 
by  the  Legialatnre  in  favour  of ' '  ordinary  underground 
sewers"  or  *' simple  sewers"  and  it  seems  to  me, 
so  far  as  one  can   gather   from   the   language  of 
Lord  Herschell  in  the  case  before  referred  to,  that 
where  the  surface  remained  rateable  just  as  it  was 
before  the  aewer  was  constructed,  and  the  value  of 
the  surface  for  occupation  was  not  thereby  affected,  it 
might  very  well  be  that  such  a  sewer  might  be  one 
that  was  not  rateable.    Here  there  is  no  finding  of 
fact  that  the  structure  did  not  interfere  with  the 
former  ooonpation  of  the  surface  of  the  land  and 
from  the  nature  of  the  thing,  it  could  not  be  that  the 
structure,  though  grassed  over,  did  not  interfere  at 
aD  with  its  occupation,  and  did  not  at  all  lower  its 
rateable  Talae,  Ihough  there  might  be  various  reasons 
why  the  rating  had  not  been  altered.    It  must  there- 
fore be  taken  that  there  had  been  some  interference 
with  the  surface ;  and  that  is  one  of  the  tests  in  the 
anthoriiiea  cited  as  to  whether  a  particular  construc- 
tion cornea  within  or  without  the  exception.    I  am 
not  prepa^red  to  hold  on  the  facts  before  me  that  this 
is  an  ''ordinary  underground  sewer"  which  comes 
within  the  exception.    Further,  the  construction  was 
one  contiDaoiui  structure ;  at  one  part  of  its  course  it 
oonnvted  of  iron  pipes  on  concrette  arches,  at  other 
parts  it  oonaisted  of  a  mound  grassed  over.    That 
part  of  it  on  concrete  arches  was  so  similar  to  the 
stmctnre  in   the   West  Bam  case   that  the  quarter 
■ft^irifwna  found  themselves  obliged  on  that  authority  to 
hold  it  rateable.    In  Leicester  Corporation  v.  Barrow- 
cn-Soar  Uhian,  Collins,  J.,  said:  ''It  is  impossible  to 
dissever  a  special  part  and  say  that  as  to  that  part 
alone  it  ia  to  be  taken  as  an  independent  sewer."    So 
hflre>  as  this  structure  is  above  ground  in  some  places 
and  under  the  surftuse  of  the  soil  at  other,  I  cannot 
brings  myself  to  hold  tiiat  in  one  man's  field  it  is  rate- 
able and  in  another's  not.    It  does  not  therefore,  as 
a  wholes   certainly  oome  within   the   exception  in 
Bavoor  of    ordinary  underground  sewers   or  simple 
nwevs    or    whatever  the  anomalous  exception  may 
moit  exaoUy  be  described  as  being,  and  therefore, 


for  the  reason  I  have  just  stated,  the  whole  mutt  be 
regarded  as  rateable. 

The   order  of  quarter  sessions  will  therefore  be 
quashed  and  the  rate  directed  to  stand. 

BuoKNiLL,  J. — I  entirely  concur. 

Appeal  allowed. 

Solicitors  for  the  appellants,  IVarriner  &  Co,,  for 
Davis,  Lloyd,  A  Wilson,  Newport. 

Solicitors  for  the  respondents,  Wrentmore  &  Son,  for 
Walter  Morgan,  Bruce,  <k  Nicholas,  Pontypridd. 


)i}ou9e  o€  ILtnttn. 


From  C.  A. 
(England) 


rl 


Feb.  15. 


Eabl  Qket  V,  Attobnet-Gbitbiial.  (a.) 

Inland  revenue — Estate  duty— Settlement — Bes&rvation 
of  intereit— Finance  Act,  1894  (57  <fe  58  Vict.  c.  30), 
«•  2,  sub'Section  1  (c). 

Any  gift  inter  vivos  of  property  not  involving  the 
entire  cessation  of  any  interest  therein  by  the  grantor, 
and  excluding  his  possession  and  enjoyment  thereof,  is 
insufficient  to  avoid  the  payment  of  estate  duty  under  the 
Finance  Act,  1894.  The  property  so  granted  or  assigned 
and  existing  at  the  death  of  the  grantor  will  he  deemed  to 
?uive  passed  on  his  death,  and  therefore  liable  to  estate 
duty. 

A  transfer  of  property  reserving  a  rent- charge  to  the 
grantor  and  providing  for  the  payment  of  grantor'' s  debts 
by  the  grantee,  to  the  full  exhaustion  of  the  grantor's 
estate,  is,  therefore,  ineffectual  for  the  purpose  of 
avoiding  the  said  duty  under  section  2,  sub-section  1  (c), 
of  the  Finance  Act,  1894. 

Decision  of  the  Oourt  of  Appeal  affirmed. 

Appeal  from  an  order  of  the  Oourt  of  Appeal 
(A.  L.  Smith,  Bigby,  and  Vaughan  Williams,  L.JJ.), 
47  W.  B.  37,  [1898]  2  a  B.  534,  affirming  a  decision 
of  the  Queen's  Bench  Division  (Qrantham  and 
Cbannell,  JJ.). 

The  documents  and  sections  of  the  statutes  are  set 
out  at  length  in  the  report  below. 

The  sulMtance  of  the  documents  is  as  follows : 

By  a  deed  dated  the  19th  of  October,  1885,  and 
made  between  tiie  late  Henry,  third  Earl  Grey,  of  the 
one  part,  and  the  appellant,  the  fourth  Ban  Grey,, 
then  Albert  Henry  George  Grey,  Esq.,  of  the  other 
part,  the  third  Earl  Grey  conveyed  to  the  appellant 
all  his  real  and  leasehold  estates  in  the  county  of 
Northumberlaud  and  elsewhere,  subject  to  the  pay* 
ment  of  certain  life  annuities  and  mortgages  affecting 
the  same  to  the  use  that  the  third  Earl  Gh^  should 
thenceforth  during  his  life  receive  an  annual  rent- 
dbarse  of  £4,000,  to  be  issuing  out  of  the  said 
hereditaments  (other  than  such  part  as  the  thfad  Earl 
Grey  was  to  occupy  and  enjoy  under  the  trusts 
thereinafter  declared),  and  subject  thereto  to  the  use 
of  the  appellant  in  fee  simple,  but  as  to  the  mansion- 
house  at  Howick  and  the  premises  to  be  enjoyed 


(a.)  Beported  by  0. 


H.  GsAETON,  Esq.,  BvnMwT-^ 
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therewith  snbieot  to  the  trusts  thereiiiafter  oontained. 
And  the  third  Earl  Grey  assigned  to  the  appellant 
all  rents,  arrears  of  rents  .  •  •  owing  in  respeot 
of  the  said  real  estates,  and  all  fnmitare  and  effects 
in  or  about  the  said  mansion-hoase  and  premises  at 
Howiok«  and  all  stock,  crops,  and  effects,  and  other 
personal  property  belonging  to  him  (with  certain 
exceptions),  to  hold  the  same  to  the  appellant  abso- 
lutely for  his  own  use  and  benefit  And  it  was 
further  declared  that  the  mansion-house  at  Howiok, 
together  with  the  pleasure  gardens,  &c.,  as  then 
occupied  and  enjoyed  by  the  third  Earl  Grey,  and  all 
the  iiuiiiture,  &c.,  should  be  held  upon  trust  to 
X>ermit  the  said  third  Earl  Grey  to  use  and  enjoy 
the  same  as  theretofore  during  his  life*  And  the 
appellant  covenanted  with  the  third  Earl  Grey  to 
(I)  Pay  certain  annuities  mentioned  in  the  scheaule 
to  the  deed  and  all  other  annuities  (if  any)  charged 
on  any  part  of  the  property  or  payable  by  the  third 
Earl  Grey  so  long  as  the  same  should  be  payable;  (2^ 
pay  a  mortgage  debt  of  £200,000  and  interest  ana 
all  other  mortga^  debts  and  charges  affecting  any 
part  of  the  property,  also  a  bond  for  £1,000  payable 
to  the  Honourable  George  Grey  with  interest,  and 
discharge  all  liabilities  of  the  third  Earl  Giey  in 
respect  of  the  property;  (3)  pay  the  said  annual 
rentcharge  of  £4,000  to  the  third  Earl  Grey ;  (4) 
keep  the  mansion-house  and  buildings  at  Howick 
insured  at  the  appellant's  cost;  and  sundry  other 
covenants,  including  one  upon  the  death  of  the  third 
Earl  Grey  to  pay  all  his  funeral  and  testamentary 
expenses,  including  all  stamp  and  other  duties,  and 
alK)  sJl  his  debts  to  the  full  exhaustion  of  all  the 
property,  real  and  pmonal,  of  the  said  third  Earl. 
And  there  was  a  provision  tiiat,  in  the  event  of  the 
appellant  dying  in  the  Ufetime  of  the  third  Earl  (or 
of  any  breach  of  covenant  bv  the  appellant  and 
failure  to  remedy  the  same  wiuun  thirty  days  after 
notice),  it  should  be  lawful  for  the  third  Earl  Grey 
to  revoke  the  deed,  either  wholly  or  in  part,  but 
without  prejudice  to  the  title  under  any  sale  or 
mortgage  prior  to  such  revocation. 

By  an  mdenture  dated  the  26th  of  September, 
18d4,  the  third  Earl  Grey,  in  consideration  of  £5,000 
stated  to  be  paid  to  him  by  the  appellant,  released 
to  him  the  said  rentcharge  of  £4,000  and  also 
released  the  power  of  revocation  contained  in  the 
deed  of  the  19th  of  Ootobcnr,1886,  and  the  covenant 
by  the  appellant  to  retain  unsold  and  to  farm  certain 
lauds  near  Howiok. 

The  third  earl  died  on  the  9th  of  October,  1894,  and 
whereupon  the  appellant  succeeded  to  the  earldom. 
The  average  net  annual  income  of  the  said  estates 
exceeded  £4,000.  Estate  duty  was  claimed  from 
the  appellant  on  the  principal  value  (less  incum- 
brances subsisting  thereon)  of  the  whole  of  the 
property  comprised  in  the  said  deed  of  the  19th  of 
October,  1885,  as  property  passing  on  the  death  of  the 
said  third  Earl  Qtrey  witiiin  the  meaning  of  sections 
1  and  2,  sub-section  1  (c),  of  the  said  Act  (which 
incorporates  the  provisions  of  section  38  of  the 
Customs  and  Inland  Bevenue  Act,  1881,  as  amended 
by  section  11,  sub-section  1,  of  the  Customs  Act,  1889), 
and  the  Court  of  Appeal  held  that  the  Crown  was 
entitled  to  a  declaration  to  that  effect 

Haidane^  Q-C,  and  Bremnery  for  the  appellant. 

Sir  E.  E.  WeUter,  A.G„  8irR.  B.  Finlay,  8.G,,  and 
Vaughan  Hawhiru^  lot  the  respondent,  were  not 
heard. 

Earl  of  Halsbxtby,  L.C. — ^There  are  some  cases  so 
extremely  plain  that  it  is  difficult  to  c^ve  any  better 
eocposition  of  the  question  than  that  which  the  statute 


itself  provides.  In  the  present  case  I  did  not  at  ilxtt 
quite  understand  the  argument  presented  to  vonr 
lordships,  and  I  am  not  aMolutely  certain  that  I  have 
got  much  further  now ;  but,  at  all  events,  fomung 
my  own  judgment  upon  the  statute,  nothing  appean 
to  me  much  more  plain  than  this — ^that  what  the  Act 
of  Parliament  intended  to  prevent  was  that  what  has 
been  described  as  a  gift  inier  vivos  should  neverthelen 
reserve  to  the  settlor  some  benefit,  or  some  part  of 
that  which  purported  to  be  given  irUer  vivo§.  In  this 
case  can  anybody  doubt  that  something  has  been 
reserved  to  the  settlor?  The  settlement  itself  has 
reserved  £4,000  a  year,  and  has  reserved  a  right  also 
on  thA  part  of  the  settlor  that  all  his  debts  up  to  the 
period  of  his  death  should  be  paid  and  the  payment 
secured  by  the  estate.  It  seems  to  me  that  it  it 
burning  daylight  to  say  t^t  that  is  not  within  the 
express  language  of  the  statute,  and  I  am  reaUy 
wholly  unable  to  understand  why  these  words  are  not 
as  plain  in  the  statute  itself  as  any  explanatory  ex- 
position could  make  theoi.  That  is  really  all  I  have 
to  say  upon  the  subject.  It  seems  to  me  it  is^  a 
particularly  plain  case,  and  I  move  your  lordships 
that  this  appeal  be  dismissed  with  costs. 

Lords  MAOirAGHTEN,   MOBRIS,   SOAND,   jAnS  OF 

Hb&efobd,  and  Bbamfton  concurred. 
Appeal  dinnisHd, 

Solicitors  for  the  appellant,  E,  Fhtx  A  LeadbUkr. 
Solicitor  for  the  respondent,  Solicitor  to  the  Treamry, 


From  C.  A.  (  «  -    „ 

(England),  j  Feb.  IS. 

London  and  Nobth-Westbrn  Bailway  v. 
Walksb.  (a.) 

Arbitration — Bailway  —  Lands  Clauses  ConsolidaHtm 
Act,  1845  (8  <f;  9  Vict.  c.  18),  s.  ^b—BaUway  Clauses 
Consolidation  Act,  1845  (8  <i^  9  Vict,  c.  20),  s,  78. 

Upon  an  application  to  compel  a  railway  compcmy  to 
take  up  an  award  properly  made  under  the  Lands  Clauses 
Consolidation  Act  of  1845,  the  question  as  to  whether 
compensation  should  be  paid  under  that  or  other  Ads 
cannot  be  entertained. 

Objections  of  this  cJiaracter  should  be  made  in  the 
action  to  enforce  the  award* 

Appeal  from  decision  of  Court  of  Appeal  (A.  I^ 
Smith  and  Bomer,  L.JJ.,  Collins,  L.J.,  diasenting} 
reported  as  Beg,  v.  London  and  Norths  Weetem  Bailway, 
[1899]  1  a  B.  921,  47  W.  E.  Dig.  170,  when  the 
main  contention  was  as  to  the  effect  of  the  speoni 
Act  in  substituting  certain  dauses  relating  to  miMKals. 
This  was  not  dealt  with  by  the  House  of  Lords,  bat 
merely  the  point  indicated  in  the  headnote. 

The  Divisional  Court  (Wills  and  Kennedy,  JJ.)  had 
made  absolute  a  rule  nisi  for  a  maneZamtM  calling  upon 
the  London  and  North- Western  Bailwav  Co.  to  wdb 
up  an  award,  which  the  Court  of  Appeal  affirmed. 

Sir   E,    Clarke,    Q,C.,    Page,    Q.C.,  and   Afikmr 

Underhill,  for  the  appellant. 

Cohen,  Q.C.,  Dugdaie,  Q.C,  W.  J.  ilTo&Je,  and  Aai^ 
for  the  respondents,  were  not  heard. 

(a.)  Beported  by  C.  H.  GaAFTOsr,  Bsq., 
at-Law. 


Y^LXLVra.     [April tt.i9oaj      THE  WEEBaiY  REPORTER.  ^^^ 

House  of  Lords.  London  &  North- Westbbn  By.  v.  Walker.— Hiokman  v.  Maisey.  Ct«  of  Appeal. 


Earl  of  HALSBxmT,  L.C.— It  seems  to  me  that  the 

ooQZte  poTsued  by  the  railway  oompany  has  been 

mifloonoeiTed.    The  duty  is  a  plain  duty  ander  the 

Act  of  ParUament  if  it  was  an  arbitration  under  the 

Lands  Clauses  Act.    The  question  of  whether  or  not 

the  sahjeet-matter  of  discussion  at  the  arbitration  was 

properly  entered  into,  and  whether  or  not  the  rights 

of  the  parties  are  regulated  by  the  earlier  or  by  the 

later  statute,  seems  to  me  to  be  irrelevant  to  the 

question  now  before  your  lordships.     The  question 

here  is  whether  there  was  an  arbitration  properly 

ooDstitated  under  the  provisions  of  the  Lands  Clauses 

Act     If  there  was,  the  Act  specially  enacts  that 

under  such  oiroumstanoes  the  railway  oompany  shall 

take  up  the  award.    It  does  not  oondude  the  rights 

of  tiie  parties.    When  the  award  has  been  taken  up, 

sDy  objection  to  the  award  which  can  by  law  be  made 

sen  then  be  made  in  an  action  upon  the  award ;  but 

at  this  preliminary  stage  how  are  your  lordships  to 

say  that  the  Act  of  Parliament  does  not  apply?    Of 

course,  if   it  could  be  made  out  that  tms  was  a 

prooeeding  coram  non  judid  it  might  well  be  that  your 

brdships  would  not  enforce  the  duty  which  is  by  the 

statute  cast  presumably  only  upon  those  who  have 

engaged  in  a  prooeedinjBf  which  is,  primd  /tide  at  all 

treote,  a  valid  one.    Here  it  has  been  admitted  in  the 

frankest  possible  manner,  and  I  think  quite  rightly 

admitted,  that  the  umpire  appointed  by  the  Board  of 

Trade  was   rightly  appointed,  and  that,  he  being 

rightly  appointed,  the  proceedings  before  him  were 

pwfectly  regular. 

The  enisct  of  having  made  a  protest,  whatever  that 

effect  is,  may,  for  aught  I  know  to  the  contrary,  be 

available  hereafter  to  the  parties ;  but  it  is  impossible 

not  to  see  that  the  very  reason  why  they  Agreed  to 

appoint  (although  under  circumstances  which  appear 

to  me  to  have  been  only  caloulated  to  create  further 

expense)  was  this :  They  said,  '*  If  we  do  not  appoint, 

the  question  will  arise  in  this  acute  form,  that  they 

will  proceed  against  us  ex  partCt  and,  of  course,  their 

own  arldtrator  is  Yerj  likely  to  give  them  very  large 

damages."   That  is  what  moved  them  to  do  it,  and  for 

the  erpress  purpose,  therefore,  of  preventing  the  other 

side  from  prooeeding  ex  parte  they  did  that  the  very 

doing  of  which  assumes  its  validity  because  it  assumes 

the  effectual  bar  to  the  prooeeding  ex  parte,  The^  cannot 

have  it  botih  ways.    Either  it  was  a  valid  appointment 

so  as  to  prevent  the  ex  parte  proceedings,  or  it  was 

not  a  vfdid    appointment.     They  did  prevent   the 

ex  parte  prooeedings,  and  I  think,  at  present  at  all 

events,    whatever  may  hereafter   happen,  we  must 

assume  it  was  validly  done.    Indeed,  as  I  have  said, 

it  has  been  admitted  by  the  learned  counsel  with 

great  candour  and  propriety  that   it  was  a  valid 

appointment  and  a  valid  arbitration.    Why  are  your 

loo^shipa  now  to  interfere  to  prevent  that  which  the 

statnte  says  shall  be  the  consequence  of  such  an 

arbitration,  and  of  an  award  made  under  that  statute? 

I  am  resdly  unable  to   give  any  answer   to   that 

question. 

With  all  respect  to  Collins,  L  J.,  he  appears  to  me 
sot  to  have  rc«lly  dealt  with  the  point  at  all.  I  do 
not  know  whether  he  had  the  same  candid  admission 
before  lum  ae  your  lordships  have  had  to-day,  but  he 
appeen  to  ha^e  treated  it  (and  at  one  time  there  was 
some  rottson  to  suppose  some  of  your  lordships  took 
that  view)  as  if  it  was  entirely  without  jurisdiction, 
and,  if  so,  of  course  a  different  question  would  arise ; 
but  it  oaimot  be  assumed  now  that  it  was  without 
jorisdiotiony  and  if  there  was  jurisdiction  there  is  the 
award  and  there  is  the  statutable  duty  to  take  it  up. 
Now,  whatever  mav  be  the  rights  of  the  parties  here- 
aifter,  yonr  lordships  are  entertaining  the  com- 
paratively immaterial  question  whether  or  not  the 
fees  of  the  arl^itrator  should  be  paid  in  order  to  decide 


important  rights  between  these  two  parties.  But 
that  has  no  relation,  at  all  events,  to  the  plain  duty 
created  by  the  Act  of  Parliament  under  the  circum- 
stances with  which  your  lordships  are  dealing. 

I  therefore  move  your  lordships  that  this  appeal  be 
dismissed  with  costs,  and  the  jadgment  affirmed. 

Lord  Maonaqhten.— I  am  entirely  of  the  same 
opinion. 

When  onoe  it  is  admitted  that,  notwithstanding  the 
curious  and  cumbrous  form  in  which  the  rauway 
company  appointed  their  arbitrator,  they  did  really 
intend  to  join  in  an  arbitration  under  the  L«nds 
Olauses  Consolidation  Act,  it  seems  to  me  that  the 
statutory  consequence  must  necessarily  follow,  and 
that  they  must  take  up  this  award.  It  would  not 
prejudice  their  rights  hereafter  when  they  come  to 
utigate  the  question  after  they  know  what  the  award 
is,  and  if  they  desire  to  raise  any  question  it  will  be 
perfectly  open  to  them  to  raise  it  hereafter.  Whether 
they  might  at  an  earlier  stage  have  applied  for  an 
injunction  to  stay  the  proceedings  it  is  not  necessary 
to  consider. 

Lords  MoRBis,  Shaitd,  Jambs  op  EDibeford,  and 
Bbahptoit  concurred. 

Appeal  diemieeed. 

Solicitor  for  the  appellant,  0,  H.  Maaon. 

Solicitors  for  the  respondent,  Whitfield  A  HarrUon. 


MszohlS. 


CCourt  Of  Svpral. 


From  Q.  B.  Div.         ) 

(A.  L.  Smith,  Collins,  and  | 

Bomer,  L.JJ.)  J 

HiomcAN  V.  IfAisxT.  (a.) 

Highvoay — Treepaaa — User  of  highway. 

The  plaintiff  was  the  oumer  and  occupier  of  land 
croaeed  hy  a  public  highway ,  the  eoil  of  which  woe  vested 
in  him.  The  plaintiff  had  granted  to  a  trainer  of  race' 
horaee  a  licence  for  valuable  consideration  to  eocerdse  and 
train  his  horaee  upon  the  land.  The  defendant,  who  wae 
the  owner  of  a  importing  newspaper^  went  upon  the  high' 
way  each  morning  for  a  considerable  time  andufalked  up 
and  down  it  between  two  points  about  fifteen  yards 
apart,  not  for  the  purpose  of  using  it  as  a  highvxty,  but 
ff/r  the  purpose  of  uxUching  the  performances  and  trial 
gallops  of  tne  racehorses  on  the  adjoining  land  and  taking 
notes  thereof.  The  information  thus  obtained  he  pub- 
lished in  his  newspaper.  The  plaintiff  brought  an  action 
of  trespass,  alleging  that  the  acts  of  the  defendant  caused 
annoyance  and  detriment  to  himself  and  to  his  licensee. 

Held,  that,  as  the  defendant  was  not  using  the  highway 
for  the  purposes  for  which  it  was  dedicated  as  a  highway, 
but  for  the  purpose  of  carrying  on  his  business  tJiere,  he 
was  a  trespasser. 

Application  for  judgment  or  a  new  trial  in  an 
action  tried  before  Day,  J.,  and  a  jury. 

The  action  was  brought  to  recover  damages  for 
trespass  and  for  an  injunction. 

The  plaintiff  was  the  owner  and  occupier  of  certain 

(a.)  Beported  by  W.  F.  Baeby,  Esq.,  Barrister- 
at-Law. 
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land  in  Wiltshire,  largely  oonnsting  of  down  land, 
through  which  ran  a  public  highway.  The  soil  of 
the  highway  wa«  vested  in  the  plaintiff.  The 
plaintiff  had  granted  a  licence  for  valuable  oon- 
■ideratioil'  to  one  Bobinson,  a  trainer  of  racehorses, 
to  exercise  and  train  his  horses  on  part  of  the  down 
land. 

The  defendant  was  one  of  the  proprietors  of  a 
sporting  newspaper  in  which  the  performances  and 
Izials  of  racehorses  were  recorded.  He  used  to  go 
each  morning  on  the  highway  in  question,  near  to 
the  place  whore  the  racehorses  were  oeing  exercised, 
and  used  to  walk  up  and  down  the  highway  between 
two  points  fifteen  yards  apart  for  about  an  hour  and 
a-half,  watching  with  glasses  the  performances  and 
trial  ppsUops  of  the  horses,  and  taking  notes  thereof. 
The  information  thus  obtained  he  published  in  his 
newspaper.  Bobinson  complained  to  the  plaintiff  of 
the  acts  of  the  defendant  as  being  injurious  to  his 
business,  and  the  plaintiff  thereupon  gave  the 
defendant  notice  to  oisoontinue  the  acts  complained 
of.  The  defendant  refused  to  do  so,  and  the  plaintiff 
brought  this  action  to  recover  damages  for  tren»ss 
by  the  defendant  to  the  soil  of  the  highway  and  for 
an  injunction  to  restrain  the  defendant  from  any 
repetition  of  the  acts  complained  of,  alleging  that  the 
acts  were  an  annoyance  and  caused  damage  to  him 
and  to  Bobinson,  ms  licensee. 

At  the  trial  the  learned  judge  directed  the  jury  that 
if  the  defendant  had  frequented  the  highway,  not  for 
the  purpose  of  passing  and  repassing  along  it  as  an 
ordinary  wayfarar,  but  for  the  purpose  of  cairying  on 
his  busmess  there  by  watching  racehorses,  it  was  a 
trespass ;  but  that  if  the  defendant  had  only  used  the 
highway  for  the  purpose  for  which  it  was  dedicated  to 
the  public,  that  is,  as  a  wayfarer,  to  pass  and  repass 
along  it,  it  was  not  a  trespass. 

The  jury  found  that  the  defendant  did  not  use  the 
highway  as  an  ordinary  wayfarer,  and  asessed  the 
damages  at  Is.  Judgment  was  accordingly  entered 
for  the  plaintiff,  and  an  injunction  was  granted. 

Duke,  Q.C.  (J.  W.  McCarthy  with  him),  for  the 
defendant. — The  defendant  was  not  committing  an 
act  of  trespass  on  the  highway.  He  was  only  passing 
and  repassing  up  and  down  between  two  pomts  on 
the  highway  watching,  as  he  was  entitled  to  do,  what 
could  be  seen  from  the  highway.  A  person  is  entitled 
to  look  about  him  when  walking  slong  a  road,  and 
cannot  be  prevented  from  taking  notes  of  what  he 
sees.  Persons  often  stand  about  on  highways  to 
view  processions  passing,  or  to  look  at  the  scenery, 
and  yet  no  one  would  say  that  in  doing  so  tiiey  are 
trespassing  on  the  highway.  There  must  be  some  act 
of  trespass  on  the  highway  subsequent  to  the  entry  on 
the  highway.  The  wrongful  act  must  be  itself  a 
trespass :  Shorland  v.  GaveU,  6  B.  &  0.  485.  The 
intention  with  which  a  person  goes  on  to  a  highway  is 
immaterial  unless  there  is  a  subsequent  trespass  to 
the  soil  of  the  highway.  As  Lord  Oaims  said  in 
Bangdeyy.  Midland  Bailumy  Co.,  16  W.  B.  547,  at  p. 
549,  L.  B.  3  Oh.  App.  306,  at  p.  31 1 ,  a  public  hiehway  is 
nut  an  easement ;  it  is  a  dedication  to  the  pubuc  of  the 
occupation  of  the  surface  of  tiieland  for  the  purpose  of 
passing  and  repassing.  The  defendant  did  no  act  here 
whioh  was  a  trespass  to  the  highway.  Harrison  v.  Duke 
of  BuOand,  41  W.  B.  322,  [1893]  1  a  B.  142.  was  a 
very  different  case.  There  the  acts  of  the  plaintiff 
consisted  in  placing  himself  on  the  road  over  which 
the  grouse  were  being  driven,  and  in  waving  his 
pocket-handkerchief  and  opening  and  shutting  his 
umbrella  so  as  to  prevent  the  grouse  from  coming  in 
the  direction  of  the  butts.  Those  were  acts  of  inter- 
ference with  the  duke's  right  of  sporting  over  his  own 
laud.    It  was  an  active  obstruction  of  the  duke's 


legal  user  of  his  land.    That  was  dleariy  a  tres- 
pass. 

He  also  referred  to  Dovasfon  v.  Payne,  2  H.  BL  687 ; 
Beg.  V.  Prati,  3  W.  B.  372,  4  E.  ft  B.  860.  [OoiXJVB, 
L.J.,  referred  to  The  Six  Carpenters*  ease,  8  Go.  146a; 
1  Smith  L.  0.  (10th  ed.),  p.  127.] 

J.  A.  FooU,  Q.C,  and  F.  B.  Y.  Baddiffe,  for  the 
plaoitiff,  were  not  called  upon. 


A.  L.  Smith,  L.  J.— This  is  an  action  of 
by  the  owner  and  occupier  of  certain  land,  over  part 
of  which  he  had  grantea  a  licence  toa  trainer  of  race- 
horses to  exercise  and  train  his  horses.    The  alleged 
trespass  oomplaoied  of  was  committed  on  a  hisrh««y, 
the  soil  of  which  was  vested  in  the  plaintiff.    The 
defendant  is  what  is  commonly  called  a  raoing  tout, 
and  he  had  for  a  period  of  time  used  the  hig^hway  lor 
the  purpose  of  watching  the  trial  gallops  of  the  raoa- 
horses  on  the  downs,  notwithstanding  a  notice  to  him 
not  to  continue  to  do  so.    He  then  published  ths 
information  thus  obtained,  the  result  being  that  the 
land  was  depredated  in  value  as  a  training-ffromid 
for  racehorses,  and  both  the  plaintiff  and  his  liosDaae 
were  damnified.    The   plaintiff  thereupon  bromdit 
this  action  of  trespass.    He  alleges  that  the  deCandaat 
has  broken  and  entered  his  dose.    The  defendant 
justifies  on  the  ground  that  the  locus  in  quo  is  a  pohBo 
highway,   and    that    he    was    lawfully   uaing    it 
Accordingly  the  question  is  whether  it  is  made  out 
that  the  aefendant  upon  the  occasion  in  queation  was 
using  the  highway  for  the  purpose  for  wnich  it  was 
dedicated  to   the   public— that   is  to  say,  for   the 
puipose  of   passing  and   repassing   along  it.     Tlie 
evidence  shows  tlwt  the  defendant  walked  op  and 
down  the  highway  between  two  points  about  ftftoen 
yards  apart  at  the  time  when  the  horses  were  having 
their   morning   gallops,  and   remained   then   each 
morning  for  about  an  hour  and  a-half  waftdhiii|r  the 
pwformanoes  of  the  horses  through  glasses.    It  is 
said  that  that  is  not  a  trespass.    It  seems  to  me  thai 
unless  the  defendant   shows  that  he  waa  lawfully 
using  the  highway  he  does  not  prove  his  plea.     The 
law  as  to  what  is  a  lawful  user  of  a  highway  within 
^e  purpose  for  which  it  was  dedicated  to  the  piiblie 
has  Deen  laid  down  in  several  cases.    In  Dowuloa  v. 
Payne,  which  is  one  of  the  leading  authoritiea  upoa 
the  point,  it  was  said  that  the  lawful  user  of  a  high- 
way is  for  the  purpose  of  passing  andrepassingalongit. 
I  agree  with  what  Lord  Esher,  M.B.,  said  in  Hanimm 
V.  Dvke  of  BuOand,  that  highways  are,  no  doaht 
dedicated  primd  facie  for  the  purpose  of  passage,  bat 
that  things  are  done  upon  them  by  everybody  irinoh 
are  recognized  as  being  rightly  done,  and  as  oon- 
stituting  a  reasonable  and  usual  mode  of  ruoDg  a  high- 
way as  such.    It  seems  to  me  that  that  is  a  neoeaaary 
development  of  the  law  as  to  the  lawful  jusar  of  a 
highway  in  the  present  day.    A  user  of  a  highww  by 
sleepmg  all  night  upon  it  can  hardly  be  said  to  be  a 
reasonable  user  of  it.    On  the  other  hand,  no  laaenn- 
able  person  would  be  likely  to  complain  of  a  penon 
sketching  on  the  side  of  a  highway.    I  do  not  Hiink 
that  the  acts  of  the  defendant,  who  used  the  higbvay. 
not  for  the  purpose  of  passmg  and  repassiiig,  bsit  for 
the  purpose  of  carrying  on  his  business  there  to  the 
detriment  of  the  owner  of  the  soil  of  the  higbway, 
can  be  said  to  be  a  reasonable  user  of  the  higbwi^. 
For  mvself  it  is  su£Blcient  to  say  that  this  caea  ■ 
covered  by  the  dedtion  in  Harrison  v.  Duke  of  RwsUemd. 
In  that  case  the  plaintiff  used  the  highway,  the  soil 
of  which  was  vested  in  the  defendant,  sdleLy  for  Ibe 
purpose  of  interfering   with  the  rights  whiob  ths 
defendant  was  lawfully  exercising  on  another  part  <rf 
his  land.    With  regard  to  the  direction  of  the  learasi! 
judge  to  the  jury,  I  can  see  no  misdireotum.    Nor 
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oan  I  agree  with  the  argoment  that  the  intention  and 
purpose  with  which  the  defendant  went  on  the  high- 
way are  not  to  be  taken  into  aooonnt  in  deciding  the 
miaition  whether  or  not  the  user  is  a  lawf  al  nser  of 
tJie  highwav.  For  these  reasons  I  think  that  the 
appeal  shoold  be  "     ' 


CoLLnra,  L.  J. — ^I  am  of  the  same  opinion.    It  is 
not  easy  to  give  an  exact  deflnition  wnere  ihe  line 
thonld  be  drawn  between  the  user  of  a  highway  as  a 
hiffhway  and  a  nser  beyond  that  conferred  by  tiie 
dedication  of  the  highway.    It  is  not  dfflonlt,  how- 
ever, to  pat  oases  which  are  well  on  one  side  or  other 
of  the  line.    In  the  present  case  the  nser  of  the  high- 
way went  well  beyond  the  line  which  marked  the 
proper  nser  of  the  highway  as  a  highway.    It  was 
argned  for  the  defencbnt  that  when  a  person  enters 
<m  a  highway  under  a  public  right,  if  the  question  is 
goin^  to  be  raised  that  the  entry  was  not  in  the 
exercise  of  that  public  risht,  some  act  subsequent 
thereto  must  be  found  whum  is  itself  a  trespass*  so  as 
to  enable  the  court  to  say  that  the  original  entry  was 
a  trespass.    Accepting  that  proposition,  in  my  opinion 
there  is  evidence  here  to  show  a  trespass  by  the 
defendant  after  his  entry  on  the  highway,  because  in 
the  last  resort  the  question  must  be  whether  what  he 
did  when  on  the  highway  was  a  reasonable  user  of 
the   highway  as  such.      Primarily    a    highway   is 
dedicated  to  the  public  for  passing  and  repassiog 
along  it.    In  modem  times  a  legitimate  extension  of 
the  doctrine  as  to  the  nser  of  a  highway  for  the  mere 
purpose  of  passing  and  repassing  aloug  it  has  been 
recognized.     For  instance,  if  it  were  true  that  the 
cattle  in  Ihvaston  ▼.  Payne  casually  eat  some  mss  as 
they  went  alon|^  the  highway,  I  do  not  think  that  they 
would  be  considered  as  committing  a  trespass  on  the 
highway.    That  is  only  an  illustration  of  the  principle 
that  the  ri^ht  of  passing  and  repassing  along  the  high- 
way is  anbjeot  to  all  reasonable  and  legitimate  exten- 
sions recognised  as  customarr  or  necessary,  owing  to 
the  requirements  of  the  public  becoming  more  extended 
as  districts  become  more  thickly  populated.     The 
laiger  user,  however,  to  which  a  hi^way  is  thus 
rendered  liable  must  always  be  such  as  is  not  incon- 
sistent with  the  paramount  right  of  transit  over  it. 
That  is  the  kind  of  user  to  which  Lord  Bsher  referred 
in  Harriicn  ▼.  Duhe  of  Rutland^  when  he  said  that 
"  highways  are,  no  doubt,  dedicated  primd  facie  for 
the  purpose  of  passage;  bat  things  are  done  u^n 
them  by  ererybody  which  are  recognized  as  being 
rightly  done,  and  as  constituting  a  reasonable  and 
usual  mode  of  using  a  highway  as  such.    If  a  person 
on  a  highway  does  not  transgress  such  reasonable  and 
usual  mode  of  using  it,  I  do  not  think  that  he  will  be 
a  trespasser.'*    It  was  then  argued  for  the  defendant 
that  die  oourt  cannot  inquire  into  the  motive  with 
which  the  defendant  went  on  the  highway.     That 
contention  seems  to  me  to  be  contrary  to  aU  the  old 
antbotitiee.    If  we  find  a  person  using  the  highway 
outside  the  purpose  for  which  it  was  d^licated  to  the 
pnblio,  that  throws  us  back  on  the  intent  with  which 
he  entered.    It  is  said  that  there  is  nothing  here 
amonnting  to  a  trespass  to  show  the  intent  with 
which  the  defendant  entered  on  the  highway,  and  in 
support  of  that  proposition  Sharland  ▼.  Govett  was 
oited.     That  case,  howerer,  does  not  support  the  con- 
tention.     It  was  a  demurrer  to  a  replication.    The 
action  was  for  trespass  to  the  plaintiff's  dwellini;- 
houae,  and  the  defendant,  who  was  the  plaintiff's 
bailiff,  joatified  under  a  fi.  fa.    The  replication  alleged 
that  the   defendant,  shortly  after   he   entered   the 
pbumtafTs   dweUing-house  and  before  the  writ  was 
folly  ecceoated,  under  colour  and  pretence  of  the  writ 
unlaw! oily  demanded,  exacted,  and  received  a  larger 
■am  of  money  than  he  was  entitled  to  levy  upon  the 


plaintiffs  goods,  and  that  the  plaintiff  was  obliged  to 
pay  to  the  defendant  the  whole  sum  demanded.  It  was 
pointed  out  by  the  judges  that  the  demand  and 
receipt  of  more  than  was  due  did  not  constitute  a 
trespass,  and  that  the  replication  did  not  show  that 
the  defendant  held  the  goods  lonser  than  he  was 
entitied  to.  If  the  def  en£nt  had  done  so,  then  the 
law  would  have  adjudged  by  the  subeequent  trespass 
with  what  intent  he  had  entered.  Here  the  acts  of  the 
defendant  on  the  highway  can  be  looked  at,  on  the 
authority  of  the  Six  CarperUern*  coae,  to  see  quo  animOf 
or  with  what  intent  he  entered,  namely,  not  for  the 
proper  user  of  the  highway  as  such,  but  for  the 
purpose  of  carrying  on  ms  business  there  as  a  tout 

BoMBB,  L.  J. — lam  of  the  same  opinion.  I  cannot 
distinguish  tins  case  from  Harruon  ▼.  Duke  of 
Rutland.  The  defendant  did  an  act  on  the  highway 
which  interfered  with  the  use  by  the  plaintiff  of  his 
land  as  a  training  ground  for  horses.  He  interfered 
with  the  plaintiffs  undoubted  right  of  user  of  his 
own  land  adjoining  the  highway.  If  the  soil  of  the 
highway  were  not  vested  in  the  plaintiff,  the  acts  of 
the  defendant  would  not  have  been  a  trespass  of 
which  the  plaintiff  could  have  complained,  ^ut,  as 
the  soil  of  the  highway  belonged  to  the  plaintiff,  the 
question  is  whether  the  defendant  came  on  the 
highway  for  the  lawful  user  of  the  highway  as  suoh, 
or  for  the  purpose  of  interfering  with  the  lawful 
user  b^  the  pUuntiff  of  his  own  land.  We  know 
that  it  was  for  the  latter  purpose  that  the 
defendant  came  on  the  highway.  That  brings  the 
case  clearly  within  the  decision  in  Harrison  ▼. 
Duke  of  Rutland,  In  that  case  Lord  Esher,  M.B., 
said :  **  But  the  plaintiff  in  this  case,  it  should  be 
observed,  was  doing  that  which  comes  within  what 
Lord  Campbell,  C.J.,  said  in  Reg.  v.  FraU — he  was 
using  this  part  of  the  highway,  solely  for  the  purpose 
of  iuterferiog  with  the  rights  which  the  owner  of  the 
land  was  exercising  on  another  part  of  his  land " ; 
and  Lopes,  L.J.,  put  it  in  the  same  way.  I  cannot 
see  any  distinction  between  that  case  and  the  present. 

Application  dismissed. 

Solicitors  for  the  plaintiff,  Qoodale  ds  ffohson,  for 
Butterworih,  Rose,  &  Morrison,  Swindon. 

Solicitors  for  the  defendant,  Prior,  Church,  & 
Adams,  for  A,  E.  Withy,  New  Swindon. 


Appeal.  \ 

(A.  L._Smith,  Collins,  and  > 


March  3. 


Bomer,  L.JJ.) 

MiLNBB  V.  QbBAT  NOBTHESir  Bailway  Co.  (a.) 

Master  and  servant — Employment — Accident — Railway 
— Barmaid  in  refreshment  room — fVorkmen*s  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  s.  1— 
Reaulation  of  Railways  Act,  1873  (36  &  37  Vict.  c. 
48),  s.  3. 

A  barmaid  in  the  employment  of  a  railway  company 
while  attending  to  her  duties  in  a  refreshment  room  at 
one  of  their  stations,   sustained  accidental  injury  in 
consequence  of  a  framed  advertisement  falling  from  the 
wail. 

Held,  that  she  was  not  employed  on  or  in  or  about  a 

(a.)  Beported  by  F.  G.  BUCKSB,  Esq.,  Barrister- 
at-Law. 
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MiLNBR  V.  Great  Northern  Eailway  Co. 


Court  of  Appsai.. 


railway  within  thh  meaning  of  section  7  of  the  Work- 
men's Compensation  Act,  1897,  and  that,  there/ore,  her 
employment  was  not  an  employment  to  which  the  Act 
applied. 

Appeal  from  an  award  of  the  judge  of  the  Peter- 
borough County  Court  in  an  arbitration  under  the 
Workmen's  Comppnsation  Acfc,  1897. 

The  applicant  for  compensation  was  a  barmaid  who 
was  employed  by  the  Great  Northern  Railway  Co.  iu 
their  refreshment  room  at  Peterborough  Station. 
While  she  was  attending  to  her  duties  ia  the  refresh- 
ment room,  a  framed  advertisement  fell  from  the 
Wfdl  and  caused  her  injury. 

The  question  was  whether  the  applicant's  employ- 
ment was  an  employment  to  which  the  Workmen's 
Compensation  Act  applied. 

By  section  7,  sub-section  1,  the  Act  applies  to 
empleyment  on  or  in  or  about  a  railway. 

By  sub-section  2  **  railway  "  has  the  same  meaning 
as  in  the  Regulation  of  Railways  Act,  1873. 

By  section  3  of  the  Regulation  of  Railways  Act, 
1873,  "railway"  includes  "every  station,  siding. 
wharf,  or  dock  of  or  belonging  to  such  railway  and 
used  for  the  purposes  of  public  traffic." 

The  refreshment  room  in  question  formed  part  of 
the  railway  company's  station  buildings,  the  only 
entrance  to  it  being  from  the  station  platform.  It 
was  directly  managed  by  the  railway  company. 

The  county  court  judge  was  of  opinion  that,  the 
refreshment  room  being  part  of  a  station  used  for 
purposes  of  public  traffic,  the  applicant  was  at  the 
time  of  the  accident  employed  on  or  in  or  about  a 
railway  within  the  meaning  of  section  7,  sub-section 
1,  of  the  Act,  and  he  made  an  award  in  her  favour. 

The  employers  appealed. 

Montague  Lush  {A.  Clutton  Brock  with  him),  for  the 
employers. — The  applicant  was  not  employed  in  the 
busmess  of  the  company  in  their  capacity  as  a  railway 
company.  The  definition  of  *' railway"  includes 
every  station  belonging  to  a  railway  and  used  for  the 
purposes  of  public  traffic.  The  effect  of  incorporating 
this  definition  into  the  Workmen's  Compensation  Act 
ia  that  the  employment  to  which  the  Act  applies  must 
be  limited  to  that  business  of  the  company  which  is 
concerned  with  public  traffic.  A  refreshment  room  is 
not  used  for  purposes  of  public  traffic,  and  employ- 
ment in  a  refreshment  room  is  not  concerned  with 
public  traffic.  Parts  of  most  stations  are  used  for 
purposes  which  are  only  ancillary  to  the  business  of 
the  company  as  carriers  of  public  traffic,  as,  for  instance, 
hotels,  refreshment  rooms,  bookstalls,  and  lavatories. 
A  refreshment  room  is  used  merely  for  accommo- 
dating passengers.  Mere  local  proximity  does  not 
give  a  right  within  the  Act.  The  words  "  or  abont " 
have  the  effect  of  extending  the  locality  where  the 
employment  is  within  the  Act.  Probably  a  railway 
guard  or  porter,  whose  employment  is  within  the  Act, 
would  be  entitled  to  claim  compensation  if  an  acci- 
dent happened  to  him  in  the  refreshment  room.  He 
would  carry  his  right  with  him  into  the  room.  But 
the  mere  fact  of  TOing  employed  in  the  refreshment 
room  does  not  give  a  right  within  the  Act. 

T.  H,  Walker,  for  the  applicant. — This  case  comes 
within  the  express  words  of  the  Act.  The  applicant 
was  employed  on  a  railway.  For  she  was  employed 
in  this  refreshment  room,  which  is  a  part  of 
Peterborough  Station,  that  station  being  as  a  whole 
used  for  purposes  oif  public  traffic.  And  by  the 
definition  clause  "railway"  includes  a  station  used 
for  the  purposes  of  public  traffic.  It  is  not  necessary 
that  each  particular  part  of  a  station  should  be  shown 
to  be  used  for  potposes  of  public  traffic  in  the  strict 


sense  of  that  pxpre^sion  before  it  can  be  brought 
within  the  Act.  [Collins,  L.J. — Can  a  refresh- 
ment room  be  said  in  any  sense  to  be  used  for  the 
purposes  of  public  traffic  ?  Is  not  SotUh-Eastem 
Railway  Co,  v.  Railway  Commissioners ,  6  Q.  B.  D. 
586,  29  W.  R.  Dig.  108,  an  authority  to  show 
that  a  refreshment  room  cannot  be  oonddeEed 
one  of  the  reasonable  facilities  which  a  railway 
company  are  bouad  to  provide  for  the  receiving, 
forwarding,  or  delivering  of  traffic  ?]  It  is  not 
iiecesHary  to  consider  what  a  railway  company  are 
bound  to  provide,  or  what  it  is  reasonable  for 
them  to  provide.  It  is  sufficient  that  they  do  provide 
refreshment  rooms,  and  they  ought  not  to  be  allowed 
to  escape  liability  on  the  ground  that  they  are  not 
bjund  to  provide  them. 

A.  L.  Smith.  L.  J. — ^I  have  come  to  the  conolosioa 
that  this  appeal  ought  to  be  allowed.  In  my  opinion 
a  refresh meut  room  does  not  come  within  the  meaning 
of  a  "  railway  "  in  the  Workmen's  Compensation  Act 
coupled  vith  the  Regulation  of  Railways  Act,  1S73. 
By  peotion  3  of  the  last  mentioned  Act  "railway" 
is  defiued  as  including  every  station  used  for  the 
purposes  of  public  traffic.  The  question  is  whethw 
a  refreshment  room  can  be  said  to  be  used  for  the 
pur(>08e8  of  public  traffic;  for  in  my  opinion  the  defini- 
tion is  not  meant  to  include  every  purt  of  a  station,  where 
the  station  is  used  for  the  purposes  of  public  traffic, 
but  only  includes  that  part  of  the  station  which  is 
used  for  the  purposes  of  public  traffic.  I  think  thai 
an  hotel,  which  is  attached  to  a  station  and  forms 
part  of  the  same  building,  cannot  be  said  to  be  need 
for  the  purposes  of  public  traffic,  neither  oan  a  book- 
stall. The  learned  county  court  judge  has  held 
that  this  refreshment  room  was  msed  for  the  pur- 
poses of  public  traffic.  There  seems  to  me,  how- 
ever, good  authority  for  saying  that  such  a  holding 
cannot  be  correct.  In  the  case  of  South-EasUm 
RtiiliiHiy  Co,  V.  Railway  Commissioners,  one  of  the 
questions  was  whether  the  Railway  CommtBeumen 
had  jurisdiction  to  order  the  railway  company  to 
reserve  part  of  the  station  buildings  at  Hastingi 
for  refreshment  purposes.  The  commissioners  Bad 
assumed  such  jurisdiction,  and  ordered  refredi- 
ment  rooms  to  be  provided.  But  the  Goort  ol 
Appeal  held  that  they  were  wrong  in  doing  bo,  and 
the  ground  of  their  decision  was  that  refrewhment 
rooms  did  not  come  within  the  meaning  of  *'  reaaon- 
able  facilities  for  the  receiving,  forwarding,  and 
delivering  traffic,"  however  desirable  they  mig^ht  be 
for  the  comfort  or  convenience  of  passengers.  Thai 
case  shows  clearly  in  which  way  the  point  now  before 
us  ought  to  be  decided.  Following  that  authority,  I 
hold  diat  a  station  refreshment  room  is  not  used  fcr 
the  purposes  of  public  traffic,  but  is  only  for  the  con- 
venience of  passengers. 

CoLLDfS,  L.J. — I  am  of  the  same  opinion.  Primd 
facie,  no  one  would  suppose  that  a  barmaid  employed 
in  a  refreshment  room  at  a  railway  station  Game 
within  the  purview  of  an  Act  for  the  protection 
of  railway  employees  against  accidental  in j furies. 
And,  when  I  look  at  the  matter  critically,  as  I  am 
bound  to  do,  I  do  not  think  that  that  part  of  a  station 
building  which  is  used  as  a  refreshment  room  oomei 
within  the  definition  of  ''railway"  contained  in 
section  3  of  the  Regulation  of  Railways  Act,  1873. 
It  says  that ''railway  "  shall  include  every  atntion 
used  for  the  purposes  of  public  traffic  This  defini- 
tion clearly  lets  in  the  Hastings  case.  The  preciie 
point  there  was  whether  refreshment  aooommod»tion 
was  a  reasonable  facility  for  receiving,  forwarding, 
and  delivering  traffic.  If  it  was,  the  Railway  Com- 
missioners had  jurisdiction  to  make  the  <adet  which 
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they  had  made.    The  Court  of  Appeal  held  that  it 
was  not. 

BoMEB,  L.  J. — I  agree.  I  think  that  this  refresh- 
ment room,  though  it  is  a  portion  of  the  station 
building,  ought  to  be  considei^  as  something  apart 
from  the  station,  in  the  sense  that  it  is  not  included  in 
a  "station  used  for  the  purposes  of  public  traffic" 
within  the  meaning  of  section  3  of  the  Regulation  of 
Bailways  Act,  1873. 

Appeal  Mowed, 

Solicitor  for  the  employers,  B,  Hill  Dawe. 

Solicitors  for  the  applicant,  Bescohy  &  Williamson, 
Retford. 


Feb.  10. 


M^  <Kourt  of  9u0ttci. 

Chan.  Div.  j 
Stirling,  J.  j 

In  re  Ashton's  Tbade-Mabk.  (a.) 

Trade^mark — Itegietration — Non-user — Non-appearance 
of  proprietor — Removal  from  register — Service  abroad 
of  notice  of  motion. 

A  word  was  registered  as  a  trade-mark  in  1891  upon 
the  instructions  and  in  the  name  of  an  American  giving 
Chicago  as  his  address,  with  the  name  and  address  of  an 
English  firm  of  patent  agents  as  his  address  for  service. 
In  1899  an  American  company  applied  for  the  registrar 
tion  of  the  same  word  as  their  trade-mark,  they  having 
used  it  for  a  long  time  in  America  and  also  more  recently 
in  England,     This  application  was  objected  to  by  the 
comptroller,  in  view  of  the  previous  registration.     There- 
upon inquiries  were  instituted  by  the  company,  the  result 
of  such  inquiries  being  that  the   registered  proprietor 
could  not  he  found  to  have  ever  used  the  mark,  or  done 
any  business  either  in  America  or  in  England ;  that  he 
could  not  he  traced  in  Chicago  or  elsewhere ;  thai  letters 
addressed  to  him  at  Chicago  were  returned  through  the 
Dead  Letter  Office  ;  and  that  the  patent  agents  named  as 
the  address  for  service  could  give  no  information  with 
respect  to  him.     The  company  then  gave  notice  of  motion 
to  rectify  the  register  by  expunging  the  mark,  and  left  a 
copy  of  this  notice  at  the  address  for  service  and  sent 
anUher  copy  of  it  in  a  registered  packet  to   Chicago, 
accompanied  by  a  letter  as  directed  in  In  re  Compagnie 
Gen^rale  d'Eaux  Minerales  et  de  Bains  de  Mer,  40 
W.  B.  89,  [1891]  3  Ch.  461. 

On  proof'  of  these  facts,  and  the  registered  proprietor 
not  appearing f  though  more  than  twenty-eight  days  had 
elapsed  since  the  dispatch  of  the  p€uket  and  letter  to 
Chicago, 
Held,  iTuU  the  mark  should  be  expunged. 

This  TFas  a  motion  by  the  Hillside  Chemical  Co., 
an  American  company  of  Kew  York,  by  which  they 
applied  to  have  uie  register  of  trade-marks  rectified 
hj  the  removal  therefrom  of  the  trade-mark  con- 
natinc^  of  the  word  '*Terraline"  standing  in  the 
name  of  William  Henry  A^hton. 

The  applicants  had  done  an  extensive  business  in 
a  medicated  oil  called  '*  Terraline"  in  America  since 
18My  and  in  Bngland  since  1898. 


(a.)    Beported  by  Wabwioe  H.  Dbapeb,.  Esq., 
Barrister-at-Law. 


In  1899  they  applied  for  the  registration  of  this 
word  in  England  as  their  trade-mark,  but  met  with 
the  objection  that  the  identical  word  was  standing 
on  the  register  for  the  same  class  of  goods  iu  the 
name  of  Ashton,  whose  address  was  gi^en  as  Chicago, 
with  the  name  and  address  of  an  English  firm  of 
patent  agents  as  his  address  for  service.  Upon 
inquiries  being  made  by  the  company,  it  appeared 
that  these  patent  agents  had  h&en.  instructed  in  1891  by 
a  patent  agent  of  Ottawa,  in  Canada,  to  obtain,  and  had 
then  obtamed,  the  registration  of  the  mark  on  behalf  of 
Ashton,  but  that  they  had  never  seen  him  and  could 
give  no  information  with  respect  to  him.  No  indica- 
tion could  be  discovered  that  he  had  ever  used  the 
mark  or  done  any  business  either  in  America  or  in 
England ;  he  could  not  be  traced  in  Chicago  or  else- 
where, and  letters  addressed  to  him  at  Chicago  were 
returned  through  the  Dead  Letter  0£Bloe.  The  com- 
pany thereupon  gave  notice  of  motion  to  rectify  the 
register  by  expunging  the  mark,  and  on  the  10th  of 
January,  1900,  a  copy  of  this  notice  of  motion  was 
sent  in  a  registered  packet  to  Ashton  at  Chicago ;  a 
copy  was  also  left  at  the  address  for  service,  but  the 
patent  agents  were  not  willing^ to  accept  service.  The 
Comptroller  of  the  Patent  Office  was  idso  served,  but 
did  not  appear  in  the  proceedings. 

L,  B.  Sebastian,  for  the  applicants. — Upon  the 
evidence  it  must  be  taken  that  Ashton  has  never  done 
any  business  in  this  country,  and  that  he  never  used 
or  had  any  bmd  fide  intention  of  using  the  mark  he 
registered.  This  being  so,  the  mark  is  an  unused 
mark  obstructing  a  bond  fide  applicant,  and  should  be 
expunged,  as  was  done  in  In  re  Batt*8  Trade-Marks, 
[1898]  2  Ch.  432,  [1899]  A.  C.  428.  The  registered 
packet  containing  the  notice  o  motion  and  letter  was 
sent  in  accordance  with  the  direction  given  in  In  re 
Compagnie  Gin^rale  d'Eaux  Minirales  et  de  Bains  de 
Mer,  40  W.  B.  89,  [1891]  3  Ch.  451,  and  thirty-one 
days  have  elapsed  since  tbe  date  of  it  being  posted  to 
Clucago,  whereas  twenty-eight  days  after  service  is 
the  time  for  appearance  for  a  party  at  New  York  (see 
Annual  Practice,  1900,  p.  1043). 

Stibling,  j.,  was  satisfied  that  every  proper 
attempt  had  been  made  to  serve  Ashton,  and,  upon 
the  evidence  produced,  ordered  that  the  mark  should 
be  expunged  from  the  register. 

Solicitor,  C,  Urquhart  Fisher, 


Chan.  Div.       ] 
Cozens-Hardy,  J.  j 


Jan.  16. 


West  v.  Dipbose.  (a.) 

Bill  of  sale— Payment  by  instalments — Authority  to  sell 
mortgaged  property — Sale  before  instalments  were  due 
— Interest  subsequent  to  sale. 

Where  repayment  under  a  bill  of  sale  was  to  be  made 
by  monthly  instalments  extending  over  a  certain  period, 
and  where  before  the  expiration  of  that  period  the  mort^ 
gagee  by  agreement  with  the  mortgagor  sold  the  security, 
and  deducted  from  the  purchase-money  the  principal  and 
interest  due  to  him  up  to  the  end  of  the  period. 

Held,  that  the  mortgagee  could  only  claim  the  principal 
and  the  interest  up  to  the  date  the  security  was  realized. 

(a.)  Reported  by  J.  H.  Davies,  Esq.,  Barrister-at- 
Law. 
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By  a  bill  of  sale  dated  the  17th  of  September, 
1898,  made  between  the  plaintiff  Helena  West, 
as  the  mortgagor,  and  the  defendant  Henry 
Diprose,  as  the  mortgagee,  the  mortgagor,  in 
consideration  of  the  sum  of  £500  ihen  paid  to 
the  mortgagor  by  Uie  mortgagee,  assigned  to 
the  mortgagee  all  and  singular  the  several  chattels 
and  things  specdfically  described  in  the  schedule 
thereto  annexed  then  in  and  aboat  the  premises 
known  as  17,  Ovington- gardens,  Sonth  Kensington, 
by  way  of  security  for  the  payment  of  the  said  sum 
of  £500  and  interest  thereon  at  the  rate  of  60  per 
cent,  per  annum ;  and  it  was  further  agreed  that  the 
mortgagor  should  pay  to  the  mortgagee  the  principal 
sum  aforesaid,  together  with  the  interest  thereon,  by 
monthly  instalments  of  £50  each,  until  the  whole 
debt,  including  principal  and  interest  had  been 
liquidated,  the  first  payment  to  be  made  on  the 
17th  of  October,  1898. 

A  further  clause  was  inserted  that  the  chattels 
assigned  should  not  be  liable  to  seizure  or  to  be  taken 
possession  of  by  the  mortgagee  for  any  cause  other 
than  those  specified  in  section  7  of  the  Bills  of 
Sale  (1878)  Amendment  Act,  1882. 

The  first  instalment  was  paid,  and  shortly  after- 
wards the  plaintiff  arranged  with  the  defendant  that 
the  defendant  should  take  possession  of  the  house  and 
furniture  and  sell  the  same,  and  after  repaying  him- 
self what  was  owing  to  him  on  the  security  of  the 
bill  of  sale  should  pay  the  balance  to  the  plaintiff. 

The  defendant  sold  the  house  and  furniture  on  the 
3rd  of  January,  1899,  for  the  sum  of  £750,  and  sub- 
mitted a  statement  of  account  showing  a  balance 
in  the  plaintiff's  favour  of  £6  78.  2d. 

In  this  account  one  item  was  as  follows :  "  Loan, 
interest,  stamps,  registration,  inventories,  £050." 

The  defendiant  subsequently  allowed  the  sum  of 
£12  lOs.  in  respect  of  stamps,  registration,  and  inter- 
est. The  plamtiff  claimed  that  the  defendant  was 
only  entitled  to  the  sum  of  £550  for  principal  and 
interest,  being  the  amount  due  up  to  the  date  of  the 
realization  of  the  plaintiff's  property  on  the  3rd  of 
January,  1899. 

The  question  turned  on  the  issue  whether  the 
defendant  could  oharffe  interest  at  the  rate  of  60  per 
cent,  for  the  whole  tmie  during  which  the  security 
was  intended  to  continue. 

A.  a.  Ingpen,  for  the  plaintiff,  claimed  that  the 
defendant  could  only  charge  interest  for  the  four 
months  during  whidi  the  bill  of  sale  continued: 
Weardah  Coal  and  Iron  Co.  v.  Hodaon,  42  W.  B.  424, 
[1894]  1  Q.  B.  598. 

CabaM,  for  the  defendant,  argued  that  the  defen- 
dant was  acting  as  asent  for  the  plaintiff  in  the 
matter  of  the  sale,  and  the  defendant  could  deduct 
the  amount  for  which  the  plaintiff  was  liable  under 
the  bill  of  sale :  Ex  parte  Ellis,  46  W.  B.  531,  [1898] 
2  Q.  B.  79 ;  Forater  v.  Cloivaer,  [1897]  2  0.  B.  362,  46 
W.B.Dig.  123. 

A,  R.  Ingpen  replied. 

Cozei?s-Habdy,  J.,  stated  the  facts,  and  continued: 
Under  the  bill  of  sale,  if  nothing  more  had  happened, 
I  think  the  mortga|;or  could  not  have  compelled  the 
mortgagee  to  receive  the  money  except  by  instal- 
ments. But  if  the  mortgagee  took  steps  to  realize  his 
security,  I  think  the  court  would  only  have  held  due 
to  him  the  principal  and  interest  up  to  the  date 
when  the  prinoipaf  sum  was  paid  off,  for  the  reason 
ihat  the  mortga^  had  taken  steps  to  show 
that  he  was  not  insisting  upon  his  strict  bargain. 
But  the  Court  of  Appeal  has  decided  in  the  case  of 


Forater  v.  Clowaer  that  where  under  the  interpleadsr 
rule,  ord.  57,  r.  12,  goods  or  chattels  have  been  seized 
or  taken  in  execution  by  a  sheriff,  and  the  judge  hss 
thought  fit  to  direct  a  sale  and  the  appUoation  of  the 
proceeds  of  the  sale  in  such  manner  and  upon  such 
terms  as  may  be  just,  it  is  not  just  under  such  circom- 
stances  as  these  that  the  bill  of  sale  holder  should  get 
more  than  his  interest  up  to  the  date  when  he  reoeived 
the  actual  oash.  The  principle  is  that  the  mortgagee 
cannot  be  compelled  to  taike  his  mortgage  money 
except  under  the  terms  of  his  own  contract,  but  if  ho 
takes  steps  to  get  the  money  back  either  by  his  own 
act  or  by  the  order  of  the  court  under  the  interpleadsr 
rules  then  interest  is  only  to  be  paid  up  to  the  time  of 
realization. 

The  present  case  turns  upon  a  sale  which  took  plscs 
in  virtue  of  an  authority  given  to  the  mortgagee  by  the 
grantor.  Theownerof  the  bill  of  sale  elected  to  aelltiis 
property,  to  receive  the  money  and  to  deduct  his  doe. 
I  do  not  think  there  is  any  rule  of  the  oourl  which 
hinders  me  from  doing  whatis  clearly  just— namely,  that 
the  interest  at  the  rate  of  60  per  cent,  must  stop  from 
the  moment  when  the  principal  money  was  received 
by  the  mortgagee.  In  saying  this  I  intend  to  follow 
the  rule  as  laid  down  in  Forater  v.  Olowaer. 

Solicitors,  Appa  A  Son;  John  Weetcott. 


Ohan. 
Buckley,  J. 


Div.  1 
f 


March  2,  5,  6,  7. 


J.  C.  &  J.   Field  (Limited)  v.  Thb  Waobl 

SyNDIOATE  (lilMITBD). 

In  re  J.  C.  ft  J.  FIELD'S  T&adb-Mabk.  (a.) 

Trade-mark—Begiatered  five  yeara — "&vofMrf" — Ii^ 
vented  word — Foreign  word  toith  meaningleaa  ajfi»— 
Action  for  infringement  heard  together  with  eroaa' 
motion  to  rectify — Oertifioate  of  right  to  exdueim  «k 
^Patenta,  <fec.,  Act,  1888  (46  ife  47  Vict,  c  57),  s.  77a. 

The  word  *' Savonol"  hdng  meaninglesa,  i»  a»  "«§- 
vented  word"  and  aa  auch  ia  capable  of  being  regiderai 
as  a  trade-mark  for  aoapa,  notwithstanding  <ild<  the 
French  word  '*  aavon  "  had  been  used  for  manjf  jfiaan 
in  the  aoap  trade.  Even  if  *^8avonol**  doea  eiggad 
*^savon"  and  *'aoapt**  it  ia  only  a  covert  or  ah^ 
allusion  to  the  character  or  quality  of  the  goods,  amd  wmg 
still  bean*^  invented  word." 

A  meaningleaa  afflos  like  '*  o2  **  is  distinguishable  from 
auch  terminationa  aa  "ette"  and  **ine"  which  fWteaCi 
reaemblance. 

Eastman's  Photographic  Materials  Go.  (Limited) «. 
Oomptroller-Generid  of  Patents,  Designs,  and  T^ade- 
Marks,  47  W.  B.  152,  [1898]  A.  C.  571,  15  Rep.  Fat 
C<ta.  476,  commented  on. 

Where  a  motion  to  rectify  t?ie  register  hy  the  remamd  of 
a  trade  mark  more  than  five  yeara  old  ia  heard  iogelhsr 
with  an  action  for  infringement  of  the  trade-mark  as  em 
matter,  t?ie  court  haa  power  under  aection  77a  </  th 
PatenU,  Ac,  Act,  1883,  to  grant  a  certificate  that  tk 
right  to  the  exclusive  uae  haa  come  in  question. 

Action  and  motion. 

Li  March,  1890,  the  plaintiffii  and 
J.    0.   &  J.  Field  (Limited)   registered   tbe 
<*Savonol'"  as   a   trade-mark   &   oommoa    aom 
detergents,  and   soft  soaps,  as   No.  96,997.     w 


(a.)  Reported  by  Neyillb  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 
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defflodantB  and  applioants,  the  Wagel  Syndicate 
(limited),  were  inoorporated  in  1809,  and  had  been 
trading  in  soft  soap  under  the  name  of  "  SaToline." 
The  pjamtiflBi  in  the  action  aaked  for  an  injunction  to 
restrain  the  defendants  from  passing  off  their  goods 
as  the  plaintiffs*  goods,  and  to  restrain  the  infrmge- 
ment  of  the  plaintiffs'  trade-mark.  The  defendants 
brought  a  cross-motion  for  an  order  tiiiat  the  trade- 
mark register  might  be  rectified  by  the  removal  of  the 
trade-mark  No.  96,997.  The  jadge  before  whom  the 
matters  were  pendmg  made  an  order  that  the  motion 
was  to  be  heard  with  the  action,  and  on  the  same  oral 
evidence.  Accordingly,  upon  the  trial  of  the  action  and 
hearing  of  the  motion,  this  coarse  was  followed,  and 
the  action  and  motion  were  treated  as  one  matter. 
The  case,  however,  is  reported  upon  the  questions 
that  arise  in  respect  of  the  motion  to  rectify.  It 
was  admittted  at  the  trial  that  the  word  **  savon'* 
had  been  for  many  years  used  in  the  soap  trade,  as 
in  the  case  of  the  toilet  soaps,  <<  Savon  de  luxe," 
"  Savon  regina,"  *<  Savon  velours." 

John  CuUer,  Q.G.,  and  A.  J*  Walter,  for  the  appli- 
oants, the  Wagel  Syndicate  (limited).— The  comp- 
troller does  not  appear,  as  we  have  undertaken  to 
give  him  notice  if  we  ask  for  anything  except  simple 
removal  of  the  mark.  The  application  to  rectify 
must  be  by  motion,  as  the  mau  is  five  years  old: 
ApoUinaris  Co.  v.  Herr/eldi,  4  Bep.  Pat.  Gas.  478. 
We  are  **  parties  aggrieved " :  BaU  (John)  in  Co.  v. 
Dunndi,  [1899]  A.^.  428,  15  Bm.  Pat.  Gas.  534. 
*<  SavonoP'  is  not  an  invented  word.  It  is  composed 
of  **  savon,"  which  is  French  for  soap,  and  is  com- 
monly used  in  the  soap  trade,  and  of  the  affix  «  ol." 
It  therefore  only  slightly  differs  from  a  word  indi- 
oating  character  or  quaU^.  Yon  could  not  register, 
^^•>  "  Win-d  "  for  a  kind  of  wine,  just  as  you  cannot 
register  <*Satinine"  for  starch  to  produce  a  satin 
appearance :  see  remarks  of  Lord  HerscheU  in  East- 
man  Phatogra/phie  MaienaU  Co.  [LimiUd)  v.  Comp- 
ProUer-Oeneral  of  PaienU,  Ac. 

H.  TtirrtQ,,  Q,C.,  and  B^batAian,  for  the  respondents, 
J.  C  ft  J.  Field  (Limited),  were  not  called  on  on  the 
motion. 

BVGKLET,  J.  —  The  defendant  company,  incor- 
porated in  1890,  say  that  they  are  "persons 
agspeved"  by  the  word  ''Savonol"  being  upon  the 
register  because,  being  traders  in  soft  soap,  tne  area 
of  their  trade  is  affected  by  that  fact  I  have  then  to 
oonaider  whether  '*  Savonol "  is  an  invented  word. 
By  section  10  of  the  Patents,  &c.,  Act,  1888,  substituted 
for  section  64  of  the  former  Act,  a  trade-mark  may  be 
(sub-section  f(0 )  '' an  invented  word  "  or  ''invented 
words,"  and  (suo-seotion  (e) )  a  word  or  words  having 
no  "  reference  to  the  character  or  quality  of  the  goods, 
and  not  being  a  geographical  name."  The  case  of 
71k€  EatAfman  PhtOographic  Materials  Co.  (LimitedS  v. 
Ths  OompiroUer'Oeneral  of  PatenU,  Ac,  decides  that 
an  invented  word  can  be  registered,  although  it  has 
refeorence  to  the  character  or  quality  of  the  goods, 
that  is  to  say,  that  snb-sectian  (d)  has  to  be  read  l^ 
itself*  and  not  in  conjunction  with  sub-section  (e). 
[EBs  lordship  then  read  passages  from  the  judgments 
of  the  learned  law  lords  m  Eaetman,  Ac,  Co.  {Limited) 
▼.  Ths  Comptroller  of  PeOents,  Ac,  on  pages  47  W.  B. 
162-154,  [1898]  A.  G.  577,  581.]  The  termination 
•«  ine  "  in  '<  Satinine,"  referred  to  bv  Lord  Herschell, 
and  in  such  words  as  "  crystalline  '^  and  *'  maltine  " 
indicates  a  resemblance  to  tiie  principal  word.  Tlie 
word  **  Savonol "  has  to  me  no  meaning.  I  am  not 
aoqnaint^^  with  *<  61 "  as  an  affix  to  express  a  sub- 
maaningof  the  prinobal  word.  It  means  nothing  as 
fax  as  I  Joiow.     Mr.  Cutler  piits  to  witnesses  words 


like  "savonette,"  which  is  to  me  a  totally  different 
thing,  **  ette  "  is  a  form  of  diminutive  in  French,  and 
"savon"  is  soap,  bot  "savonal"  has  no  meaning. 
Lord  Macnaghten  says,  page  47  W.  B.  155,  [1898]  A.  0. 
583,  "If  it  is  an  invented  word,  if  it  is  <  new  and  freshly 
coined '  (to  adopt  an  old  and  familiar  quotation),  it 
seems  to  me  that  it  is  no  objection  that  it  may  be  traced 
to  a  foreign  source,  or  that  it  may  contain  a  covert  or 
skilful  allusion  to  the  character  or  quality  of  the  goods.'* 
If  "Savonol"  does  suggest  to  the  hearer  *<  savon," 
and  if  he  happens  to  Imow  French — I  take  it  many 
of  the  people  who  buy  soft  soap  do  not  know  French 
—he  might  think  that  it  was  "  a  covert  or  skilful 
allusion  to  the  character  or  quality  of  the  p^oods.*'  But 
Lord  Maqiaghten  says  that  this  is  no  objection.  It  is 
true  Lord  Shand  says  (47  W.  B.  155,  [1898]  A.  C.  585), 
'*  The  employment  of  a  word  in  such  "  (t.6.,  ordinary 
or  common)  ''use  with  a  diminutive  or  a  short  and 
meaningless  syllable  added  to  it,  or  a  mere  combioa- 
tion  of  two  Imown  words,  would  not  be  an  invented 
word,  and  a  word  would  not  be  invented  which  with 
some  trifling  addition  or  some  trifline  variation  still 
leaves  the  word  one  which  is  well  known  or  in 
ordinary  use.  .  .  .  It  is  on  these  words  that  the 
applicants  principally  rely.  ..."  I  do  not  think 
lK»d  Shand  int^ded  anything  different  from  what 
was  said  by  the  other  learned  lords.  The  applicants 
rely  on  the  fact  that  for  manv  years  people  who  in 
the  trade  have  spoken  of  soap  by  the  French  instead 
of  by  the  EngUsh  word.  I  do  not  think  that  that 
makes  *'  Savonol "  any  more  or  less  an  invented  word. 
The  motion  to  rectify  the  register  fails. 

[In  the  action  for  infringement  his  lordship  held 
that  the  infringement  was  proved,  and  gave  judgment 
for  the  plaintiffi.] 

Terrell,  Q.  C,  asked  for  a  certificate  under  section  77(t 
of  the  Patents,  &c.,  Act,  1883,  that  the  right  to  the  ex- 
clusive use  of  the  mark  had  come  in  question.  CvUer, 
Q.C.,  pointed  out  that  there  was  a  difficulty  in  the 
court  doing  this,  as  the  section  only  applied  to  cases 
where  the  right  to  the  exdusive  use  had  come  into 
question  in  an  action  for  infringement,  and  that  here 
it  had  come  in  the  motion,  ara  could  only  come  on 
in  a  motion,  as  it  was  a  five-years*  mark. 

Terrell,  Q.O.,  and  Sehaetian,  for  the  respondents.^ 
The  motion  and  action  came  on  as  one  matter,  and 
therefore  the  right  to  the  exclusive  use  may  be  said 
to  have  come  into  Question  in  the  action. 

They  cited  the  following  cases  where  certificates  had 
been  granted  :  Barlow  A  Jonea  {Limited)  v.  Jabez 
Johnson  A  Co.,  7  Bep.  Pat.  Oas.  395;  ApoUinarie 
Co.  {Limited)  v.  Snook,  7  Bep.  Pat.  Oas.  474,  at  p.  478 ; 
and  Pinto  v.  Badman,  8  Bep.  Pat.  Oas.  181,  but  these 
were  cases  where  the  trade-mark  was  not  five  years 
old,  or  where  the  question  had  not  been  raised.  They 
also  referred  to  Benjamin  Edginton  {Limited)  v.  John 
Edginton  (Limited),  6  Bep.  Pat.  Oas.  513,  38  W.  B. 
Dig.  197. 

BuoELBT,  J.^-Where  there  is  an  action  for  in- 
fringement and  a  motion  to  rectify  the  register,  the 
question  as  to  the  right  to  the  exclusive  use  of  the 
trade-mark  may  come  in  question  upon  the  motion 
and  not  in  the  action  if  von  are  going  to  divide  the 
two.  I  have  to  determme  whether  in  this  case  the 
right  came  in  question  in  the  action,  if  "  action  "  in 
section  77a  means  action  as  distinguished  from  motion. 
The  mark  in  this  case  has  been  registered  more  than 
five  years,  with  tiie  result  that  under  section  76 
of  the  Act  the  resistration  is  conclusive  evidence 
of  the  right  to  l£e  exdnsive  use  subject  to  the 
provisions  of  the  Act,  one  of  whidh  (section  90)  enables 
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FsinnBB  V.  Blake. 


HlOH  OOUBT. 


the  oonrt  on  a  motion  to  rectify,  to  remove  the  mark. 
In  a  sense,  then,  the  right  to  the  exdosiTe  nse  of 
this  mark  oannot  come  in  question  in  the  action, 
but  only  on  the  motion,  the  jurisdiction  of  the  court 
being:  a  statutory  one.  But  u  I  could  not  in  this  case 
give  the  certificate,  it  seems  to  me  that  the  owner  of  a 
trade-mark  registered  for  more  than  five  y«>ars  conld 
in  no  case  get  a  certificate  under  section  77a.  This 
result  is  so  inconsistent  with  the  spirit  of  the  Act  that 
I  do  not  think  I  ought  to  come  to  such  a  conclusion. 
I  think  that  under  uie  circumstances  of  this  case  I  can, 
and  I  do  therefore,  decide  that  the  right  has  come  in 
question  in  the  action ;  and  I  shall  give  the  certificate 
asked  for. 

I  wish  to  add  that  the  order  I  am  making  is  in  some 
sense  ex  parte,  as  the  defendants  and  applicants  are  not 
interested  in  the  question.  If  hereafter  a  defendant  in 
some  future  action  is  sought  to  be  charged  with  solicitor 
and  client  costs  upon  the  strength  of  this  certificate  it 
will  be  perfectly  competent  for  him  to  argue  that  the 
court  had  no  jurisdiction  to  make  it,  and  the  question 
can  then  be  decided  after  both  sides  have  been  heard. 

Solicitor  for  the  plainti£Gs,  Edward  Chester. 

Solicitors  for  the  defendants,  Lempriere  d:  G9, 


a  B.  Div.  ) 

(Channell  and  Budmill,  J  J.)  j 


Jan.  19. 


FsNiTBR  V,  Blake,  (a.) 


Landlord  and  tenant — Tenancy  from  year  to  year  not  in 
writing — Parol  agreement  to  give  up  poasession  of 
pr^'miees  at  a  particular  date—  Surrender  by  operation 
of  law — Estoppel  by  conduct—Statute  of  Fraude  (29 
Car,  2,  c.  3),  s.  3. 

Under  a  three  years*  agreement  in  writing  the  defend^ 
ant  B,  became  tenant  of  certain  premises  belonging  to  the 
plaintiff  F,^  and  after  the  expiration  of  his  tenancy  in 
March,  1898,  B.  remained  on  in  possession  as  tenant 
from  year  to  year. 

In  December,  1898,  B,  asked  F.  to  rtlease  him  from 
his  tenancy t  and  it  toas  verbally  agreed  that  B,  should  go 
out  on  the  2^th  of  June  following.  F,  placed  a  notice 
board  on  t?ie  premises  that  the  same  were  *'to  he  let,**  and 
subsequently  sold  the  premises  to  a  third  party,  who 
bought  with  possession  at  Midsummer^  1899. 

On  the  2^th  of  June,  1899,  the  defendant  refused  to 
give  up  possession, 

la  an  action  of  efectment  brought  by  F,  against  B., 

Held,  that  tlie  plaintiff  was  entitled  to  judgment  on  two 
grounds :  (1)  Because  the  agreement  of  December  ^  although 
bad  as  an  agreement  to  surrender  by  reason  of  it  not  being 
in  writing,  ufas  neveerthdess  an  acceptance  of  a  new 
tenancy  by  B,,  which  wcu  to  end  at  Midsummer,  1899, 
and  that  acceptance  worked  a  surrender  of  the  old  tenancy 
by  operation  of  law  ;  and  (2)  because  the  defendant,  by  his 
conduct  in  standing  by  and  permitting  the  plaintiff  to  con- 
tract  an  obligation  with  the  purchaser,  was  estopped  from 
denying  that  his  tenancy  was  other  than  that  upon  the 
footing  of  which  he  cUlowed  his  landlord  to  sell  the 
property  to  t?ie  purchaser. 

Appeal  by  the  defendant  from  the  judgment  of  the 
iudge  of  the  county  court  of  Norfolk,  holden  at 
farmouth,  who  had  entered  judgment  for  the 
plaintiff  in  an  action  for  possession  of  a  tan-office, 
shop  and  premises.     The  appeal  was  brought  on  the 

(a.)  Reported  by  Bbskine  Beid,  Esq.,  Barrister- 
at-Lav^'. 
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ground  that  the  defendant  was  tenant  from  year  to 
>ear  from  Siarch,  1898,  and  that  no  sufficient  notice 
to  determine  the  tenancy  had  been  given  or  proved ; 
and  that  an  alleged  agreement  to  quit  or  surrender 
the  premises  being  verbal  only,  it  was,  if  proved 
insufficient  at  law,  to  determine  the  tenacy  or  entitle 
the  plaintiff  to  possession  by  reason  of  section  3  of  ti&e 
Statute  of  Frauds. 

The  premises  were  originally  let  by  the  plaintiff  to 
the  defendant  on  the  25th  of  March,  1895,  for  three 
years  at  a  rental  of  £40  per  annum,  and  after  the 
expiration  of  the  three  years  the  defendant  remained 
on,  and  continued  to  pay  rent  as  before  as  tenant  of 
the  premises  from  year  to  year.  The  plaintiff  at  the 
trial  gave  evidence  to  the  effect  that  in  D«*oember, 
1898,  the  defendant  asked  to  be  released  from  bis 
tenancy,  and  that  an  arrangement  was  then  come  to 
whereby  the  defendant  was  to  give  up  poaoeosion  on 
the  24th  of  June,  1899.  A  board  was  put  up  atatinc 
that  the  premises  were  «  To  be  let**  On  the  8th  of 
February  the  defendant  nwde  an  offdr  of  £30  a  yeer 
for  the  premises,  which  was  refused.  The  plaintiff 
subsequently  found  a  purchaser  to  whom  he  agreed  to 
shU  the  premises  with  possession  on  Ihe  24th  of  Jane. 
He  informed  the  defendant  that  ho  had  sold  the 
premises,  and  told  him  he  could  leave  on  the  25th  of 
March  if  he  chose.  This  the  defendant  refused  to  do 
unless  he  had  a  quarter's  rent,  £10,  allowed  him, 
saying  that  otherwise  he  should  stay  on  until  the  24th 
of  June.  In  cross-examination  the  plaintiff  said: 
<<  The  agreement  was  mutual  and  came  to  this — that 
if  the  defendant  found  a  tenant,  the  tenaooy  should 
be  given  up.  I  did  not  refuse  to  release  him.  I  did 
not  refuse  to  accept  a  tenant  in  his  place.  Six 
months*  notice  was  understood  from  the  date  of  oor 
iutervienr  in  December.  He  might  have  gone  oat  in 
March  if  he  had  ^shed,  but  he  wanted  £10  for  doing 
so.  In  the  ordinary  course  of  events  the  tenmcv 
would  have  terminated  in  March,  1900.  The  agrse- 
ment  between  us  was  that  the  defendant  ahoold 
remain  till  June,  unless  in  the  meantime  aiiother 
tenant  was  found. 

On  the  24th  of  June  the  defendant  refosed  to  give 
up  possession.  The  plaintiff  brought  ejectment.  At 
the  hearing  the  defendant  pleaded  that  the  agreement 
to  surrender  the  premises  in  June,  not  being  in 
writing  was  void,  and  that  his  tenancy  had  theraCors 
Dot  been  terminated. 

The  learned  county  court  judge  gave  judgment  lor 
the  plaintiff,  and  the  defendant  appealed. 

T,  Willes  Chitty,  for  the  defendant— The  agreement 
of  December,  1898,  was  clearly  bad  as  asonender,  for 
the  surrender  of  a  tenancy  by  section  3  of  the  Statute 
of  Frauds  must  be  in  writing,  whether  the  existing 
tenancy  from  year  to  year  was  created  by  pared  or  hf 
implication:  Taylor  v.  Chapman  Peake  N.  P.  Ad. 
Gas.  19  ;  Mollettv.  Brayne,  2  Camp.  103.  The  plani- 
tiff's  acceptance  of  the  dt'fendant's  offer  to  qmt  did 
not  operate  a.H  a  surrender  by  opi^ration  of  law: 
Johnstone  v.  Hudlestone,  4  B.  &  C.  922.  [OSAinffSLL, 
J.,  referred  to  Lyon  v.  Reed,  13  M.  ft  W.  285,  wbcre  it 
was  held  that  a  surrender  by  deed  is  nnneoeanry 
where  the  former  lessee  is  the  par^  who  takes  the  nov 
Uase,  as  the  fact  of  his  so  doing  is  evidence  that  Ae 
new  lease  has  been  aooepted  by  him  and  snch  aooep- 
tance  operates  as  a  surrender  in  law ;  bnt  it  ia  not 
enough  that  the  lessee  agrees  to  an  act  dona  by  the 
reversioner.]  In  PhenS  v.  PoppleweU,  10  W.  &.  iSS, 
12  C.  B.  K.  8.  334,  it  was  held  that  a  parol  agvw 
moot  by  a  tenant  from  year  to  year  to  muTeaadm 
followed  by  a  lease  or  sale  to  a  third  person  with  the 
tenant's  consent  and  the  tenant  gave  up  poaaa 
operated  as  a  surrender,  but  1mm  the  teoaiit 
did  give  up  possession. 
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See  also  WtUliB  ▼.  ^Toiu^f,  41  W.  B.  471,  [1893]  2 
Oh.  75. 

^.  i)(>5&,  for  the  plaintiff.— -The  landlord  sold  the 
premiaea  to  a  third  party  acting  in  good  faith  on  an 
agreement  under  which  the  defendant  agreed  to  give 
up  poeeeesion  before  the  termination  of  hia  tenancy. 
In  PhenS  v.  PoppUwdl,  it  was  held  that  there  had 
been  a  surrender  of  the  premises  by  operation 
of  law,  by  agreement  of  Uie  parties  followed  by 
a  taking  possession  on  the  part  of  the  landlord.  Here 
the  landlord  having  altered  his  position  on  the  faith 
of  the  affreement  to  surrender,  the  defendant  is 
estopped  m>m  disputing  that  his  tenancy  was  not 
terminated  in  June,  and  when  there  has  been  a 
dealing  with  the  property  by  the  landlord  with  the 
tenant's  consent,  the  latter,  who  stands  by,  cannot 
afterwards  set  up  the  Statute  of  Frauds* 

T.  WiUes  ChiUy,  in  reply.— In  Pheni  ▼.  PoppleweU 
the  landlord  entered,  but  here  there  has  been  no 
possession  by  the  plaintiff  inconsistent  with  the 
continuance  of  the  defendant's  term:  Ooitler  ▼. 
Henderson,  2  Q.  B.  D.  575,  25  W.  B.  Dig.  198.  For 
the  same  reason  this  case  differs  from  Lyon  ▼.  Beed 
and  ifl  within  the  principle  laid  down  in  Baring  ▼. 
AbingUm  (1892),  2  Ch.  374. 

Ghaitnxll,     J. — ^This     case    becomes    of    some 

importance  owing  to  the  number  of  cases  that  have 

beoi  cited  during  the  argument.    I  think  myself  that 

the  judgment  of  the  county  court  judge  must  be 

affirmed,  because  it  appears  to  me  that  there  are  two 

grounds  upon  either  of  which  the  plaintiff  is  entitied 

to  succeed.     The  defendant  was  a  tenant  who  had 

an  ordinary  tenancy  from  year  to  year  terminable  by 

notice  in  March.  The  parties  met  in  December,  1898 ; 

the  defendant  said  he  wanted  to  get  rid  of  his  tenancy, 

and  not  having  given  notice  to  quit  in  the  folowing 

March,  they  agieed  that  the  tenancy  should  end  in 

the  following  June.     The  question  is.  What  is  the 

effect  of  that  parol  agreement  P     It  is  by  no  meaos 

uncommon  for  a  landlord  and  tenant  to  meet  and 

agree  Terbally  to  an  alteration  as  to  the  rent  tobepaid 

in  futnze,  and  at  all  events  in  cases  where  the  tenancy  was 

such  that  the  contract  creating  it  was  not  required  by 

law  to  be  in  writing,  as  in  the  case  of  a  tenancy  from 

year  to  year,  a  parol  variation  of  the  terms  as  to  rent 

would  be  perfecUy  good  and  sufficient  in  point  of  law. 

Then  vrhy  may  not  equally  an  agreement  as  to  the 

alteration  of  the  date  when  the  tenancy  shall  be 

determiz&able  be  a  binding  agreement  though  not  in 

writings  ?   Here  the  defendant  agreed  to  accept  a  new 

tenancy  for  six  months  terminable  in  June  in  the 

place  of  the  existing  tenancy,  and  on  the  authorities 

&e  acceptance  of  a  new  tenancy  works  a  surrender  of 

the  old  tenancy  by  operation  of  law,  and  therefore  on 

that  g^ofimd  the  action  is  maintainable. 

But  there  is  also  another  ground  why  the  plaintiff 
ahonld  socceed  sioce  the  facts  raise  an  ordinary  case  of 
estoppely  which  is  not  displaced  by  the  case  of  Lyon 
T.  Reed  relied  on  by  Mr.  Ohitty.  The  defendant  was 
in  poeacoaion  of  the  premises  and  he  wanted  to  so 
awaj.  He  consented  to  his  landlord  selling  l£e 
pfremiseB  with  a  right  to  a  purchaser  to  possession  on 
a  certain  day  in  June — ^namely,  the  day  in  June  that  he 
nidlie  ironld  go  out.  The  landlord  sells  with  possession 
at  that  date,  and  thereby  rendered  himself  liable  to 
an  action  at  the  suit  of  me  purchaser  if  it  tamed  out 
he  was  nnable  to  give  him  possession  at  that  date. 
All  this  liaving  been  done  by  the  landlord  with  the 
tenant's  consent,  it  seems  to  me  dear  that  the  tenant 
is  est(m>ed  from  saying  that  his  tenancy,  whatever  it 
as  in  £ict»  did  not  run  out  tmtil  after  Juoe. 
It  is  aa  invariable  practice  when  a  reversion  is  put 


up  to  auction  for  the  vendor  to  state  what  the  terms 
of  the  tenancy  are  and  when  it  expires,  and  if  the 
tenant  is  communicated  with  before  the  sale  and 
agrees  tiiat  his  tenancy  is  of  such  and  such  ^a 
charaotarand  thereupon  the  vendor  so  describes  it 
and  the  property  is  sold  on  that  footing,  it  is 
impossible  to  contend  that  the  tenant  is  not  estopped 
from  saying  that  the  tenancy  is  other  than  that  upcm 
the  footing  of  which  the  prc^ierty  was  sold.  On  this 
ground  of  estoppel  also,  m  my  opinion,  the  county 
court  judge  was  right. 

BuoKNiLL,  J.— I  am  of  the  same  opinion.  ^  There 
seems  to  me  to  be  ample  evidence  from  the  judge's 
notes  that  the  parties  here  agreed  that  there  should 
be  a  new  tenancy  for  six  months  terminating  in  June 
and  the  acceptance  of  such  a  new  tenancy  amounts 
to  a  surrender  by  operation  of  law  of  the  then 
existing  tenancy.  I  also  entirely  agree  with  ^  what 
my  brother  Ghanuell  has  said  u^n  the  point  of 
estoppel.  Upon  both  grounds  I  thmk  the  judgment 
appesJed  from  should  be  supported. 

Appeal  dUmiesed ;  leave  to  appeal  refused* 

Solicitors  for  the  appellant,  Torr^  Orihhlef  Oddie,  A 
Co.,  for  Danhy,  Fahner,  <fe  Blake,  Great  Yarmouth. 

Solicitors  for  the  respondent,  Howard  Sf  Fenner. 


a  B.  Div.  ) 

(Bidley  and  Darling,  JJ.)  j 


Nov.  3. 


LoRDON  GoxTiiTT  CoTTKOiL  {AppeUonU)  V*  BXAD 
{Beepondent)*  (a.) 

Bread— Sale  of,  othertvise  than  hy  weight— 3  Qeo,  4, 
c.  106.  «.  4. 

An  inspector  employed  hy  the  London  County  OouncU 
sent  a  man  to  purchaee  a  loqf  of  bread  at  the  respondents 
ehop.  The  man  entered  the  shop  and  asked  for  a  two- 
penny  loaf,  and  was  accordingly  served  by  the  respondent 
with  a  loaf  for  which  Jie  paid  twopence.  The  loaf,  before 
being  handed  to  him,  was  not  weighed  by  anyone  in  the 
shop  in  his  presence,  nor  was  any  statement  made  to  him 
as  to  its  weight  On  being  weighed  by  the  inspector,  it 
was  found  to  be  2i<w.  ehort  of  a  2^5.  loaf.  The  loaf  was 
similar  in  shape  and  appearance  to  loaves  which  are 
usually  sold  as  2lb,  loaves. 

Hdd,  on  a  summons  being  taken  out  against  the  re- 
spondent under  section  4  of  the  Bread  Act  of  1822,  for 
selling  bread  otherwise  than  by  weight,  that  it  was  no 
answer  to  the  charge  that  the  pwrchaser  asked  for  a  loaf 
of  a  specified  value,  and  did  not  ask  for  a  loaf  of  any 
particular  weight. 

Case  stated. 

This  was  a  case  stated  by  the  justices  of  the  peace 
for  the  County  of  London. 

Upon  the  hearing  before  the  justices  at  the  Town 
Hall,  Eensmgton,  on  the  21st  of  March,  1899,  of  a 
summons  upon  complaint  made  by  Harry  Christopher 
Strugnell,  an  inspector  in  the  employment  of  the 
London  County  Council  (hereinafter  called  the 
appellants),  agamst  William  Bead  (hereinafter  called 
the  respondent),  that  the  respondent  on  the  15th  of 
March,  1899,  did  sell,  or  caused  to  be  sold»  bread  in 
other  manner  than  by  weight,  contrary  to  the 
statute  3  Geo.  4,  c  106,  s.  4,  the  foUowing  facts  were 
proved. 

(a.)  Beported  by  E.  G.  Snu^WKLL,  Bsq.^  Barrister- 
at-Law* 


iu 


Tflfi  WEEfcLY  liEi»0it1^]felt.      (A^.i.uM.1    r<A.itLyta. 


H.C.  LoimoN  County  Ooukoil  ( Appltb.)  v.  Read  (Bsft.).— Oabtwbioht  v,  Qguuooateb  Uhiow.    H.L. 


The  respondent  ia  a  grocer  and  general  dealer 
carrying  on  bosmess  at  a  shop  No.  202,  North  End- 
road,  Falham. 

On  the  15th  of  March  H.  0.  StrugneU,  in  the 
course  of  his  duties  as  an  inspector  appointed  by  the 
appellants,  sent  one  Alfred  Bond  to  purchase  a  loaf 
of  bread  at  that  shop. 

Alfred  Bond  thereupon  entered  the  shop  and  asked 
for  a  twopenny  loaf.  He  was  accordingly  served  by 
the  respondent  with  a  loaf  for  which  he  paid  two- 
pence. The  loaf  before  being  handed  to  him  was  not 
weighed  by  anybody  in  the  shop  in  his  presence,  nor 
was  any  statement  made  to  him  as  to  its  weight. 
There  was  no  evidence  given  that  it  ever  had  been 
weighed,  but  tiie  respondent  stated  (not  on  oath)  that 
all  the  bread  he  sold  at  twopence  was  w^hed 
beforehand.  It  was  subsequently  weighed  by  H.  C. 
StrngDell  and  found  to  be  29Jtozs. — i.«.,  2joz8.  short 
of  a  21b.  loaf. 

The  loaf  was  an  ordinary  cottage  loaf,  similar  in 
shape  and  appearance  to  loayes  which  are  usually 
sold  as  21b.  loavee. 

It  was  contended  for  the  appeUants  that  the  loaf 
so  sold  was,  under  the  droumstances,  sold  otherwise 
than  by  weight,  and  that  the  respondent  had  been 
guilty  of  an  offence  against  section  4  of  3  Geo.  4, 
c.  106. 

On  behalf  of  the  respondent  it  was  contended  that 
he  was  not  asked  for  bread  by  weight,  but  was  asked 
for  a  twopenny  loaf,  and  supplied  one  accordingly  of 
that  value.  It  was  further  contended  that  he  was 
not  a  baker,  but  a  seller  of  bread.  That  he  bought 
this  particular  bread  knowng  it  to  be  under  21b„  it 
having  been  made  at  1  Jib.  each  loaf  on  purpose  for 
sale  at  twopence  a  loaf,  tiiat  he  could  not  c&ord  to 
sell  21b.  in  weight  at  twopence ;  and  that  his  price 
for  21b.  loaves  was  twopence  halfpenny  for 
"  Chibnall's "  and  twopence  three-farthings  for 
"V.V."  bread. 

The  magistrates  were  of  opinion  that  if  the 
purchaser  had  asked  for  a  21b.  loaf  they  should,  of 
course,  have  convicted  the  respondent,  but  as  he 
asked  jfor  a  twopenny  loaf  they  were  of  opinion  that 
the  vendor  was  under  no  obligation  to  seU  him  21b. 
of  bread  or  any  particular  weight.  They  were 
further  of  opinion,  having  reeard  to  the  statement  of 
the  defendant,  that  the  bread  had  been  weighed  at 
some  time  before  the  sale,  although  not  by  the 
respondent,  to  ascertain  that  it  was  under  21b.,  so  as 
to  enable  the  vendor  to  sell  it  at  twopence. 
The  justices  therefore  dismissed  the  summons. 
The  question  for  the  decision  of  the  court  was 
whether  their  decision  was  right  in  law. 

B^  the  Bread  Act,  1822  (3  Geo.  4,  o.  106)  s.  4 

(which  is  the  same  as  section  4  of  the  Bread  Act,  1836 
6  &  7  Will.  4,  c.  37),  it  is  provided  as  follows :  **Prom 
and  after  tbe  commencement  of  this  Act  all  bread  sold 
bevond  the  limits  aforesaid  shall  be  sold  by  the  several 
bakers  or  sellers  of  bread  respectively  beyond  the  said 
limits  by  weight ;  and  in  case  any  baker  or  seller  of 
bread  beyond  the  limits  aforesaid  shall  sell  or  cause 
to  be  sold  bread  in  any  ot^er  manner  than  by  weight, 
then  and  in  such  case  every  such  baker  or  seller  of 
bread  shall  for  every  such  offence  forfeit  and  pay  any 
sum  not  exceediDg  forty  shillings,  which  tiie  magis- 
trate or  magistrates,  justice  or  justices,  before  whom 
such  offender  or  offenders  shall  be  convicted  shall 
order  and  direct;  provided  always,  that  nothing  in 
this  Act  contained  shall  extend  or  be  construed  to 
extend  to  prevent  or  hinder  any  such  baker  or  seller 
of  bread  from  selling  bread  usually  sold  under  tiie 
denomination  of  French  or  fancy  bread  or  rolls  without 
previously  weighing  the  same." 

HorcLce  Avory^  for  the  appellants. — ^The  decision  of  i 


the  magistrates  was  wrong;  the  justices  thoofl^  that 
the  fact  of  purchasers  aAing  for  bread  of  no  pwiknUM 
weight  relieved  the  vendor  from  the  obliyatimi  of 
selling  by  weight.  That  is  not  so.  The  policy  of  the 
enactment  is  that  all  bread  other  than_  Frenoh  or 
fancy  should  be  sold  by  weight,  and  in  no  other 
manner.  In  the  case  of  HiU  v.  Browning,  19  W.  R. 
21,  L.  B.  5  Q.  B.  453,  which  was  decided  ondsr 
section  4  of  the  Bread  Act  of  1836,  which  seotionis 
similar  to  tiie  section  under  which  the  respondent  in 
the  present  case  was  proceeded  affainst,  it  was  held 
that  the  bread  must  be  weighed  as  bread  before  bsmg 
sold,  and  that  it  is  not  suflBcientthat  it  be  weighed  in 
the  raw  state  as  dough. 

No  counsel  appeared  on  behalf  of  the  reqioiident 

BiDLET,  J. — I  am  of  opinion  that  the  deoiaion  of 
the  justioee  in  this  case  was  wrong,  and  that  the^ 
ought  to  have  convicted  the  respondent.  It  is 
unfortunate  i^t  no  one  appears  for  the  reapoDdent 
to  put  before  us  something  toat  might  be  argued  on 
his  behalf,  and  in  the  abs^ce  of  anyone  doin^  so  we 
are  unable  to  find  such  argument.  We  think  tiis 
case  must  be  remitted  to  the  magistrates  with  the 
intimation  that  in  our  opinion  they  ought  to  have 
convicted. 

DARLura,  J.— I  agree. 

Appeal  allowed. 

Solicitor  for  the  appellants,  W.  A.  Blaadand. 


i9ou0e  of  lotli0. 


A-\ 


Marohl. 


From  C. 
(England). 

CAETWaiOHT  V.  SOULOOATBS  UWION.  (o.) 

Poor    law  — Bating  — ABeeaerMfU  —  BateahU    wil«— 
Liceneed  premiees— Trade  proJUe. 

When  assessing  licensed  premises  for  the  poor  raU,  tt« 
existence  of  the  licence  and  the  aTnount  of  business  dem 
thereon  is  proper  matter  of  inquiry  and  consideratim. 
Evidence  of  the  actual  profits  made  hy  the  occupier  an 
cdso  admissahlst  hut  is  to  be  avoided  where  possHfU, 

Dodds  V.  South  Shields  Assessment  Committor 
43  PT.  B.  532,  [1895]  2  Q.  B.  133,  oommenM  on. 

Decision  of  the  Court  of  Appeal  ([1899]  1  Q.  B. 
667,  47  W.  B.  Dig.  148)  affirmed. 

This  was  an  appeal  from  a  decision  of  tbe  Oonit  of 
Appeal  (Earl  of  Halsbury,  L.G.,  and  A.  I«.  Sarift 
and  OolHns,  L.JJ.),  affirming  that  of  the  Dirisiflasl 
Court 

The  appellant  was  tenant  and  ooenpier  of  w 
<<Star  and  Garter"  public-house,  wfaioh  was  tsOf 
licensed,  situate  at  the  comer  of  two  atreeto  in  iH^ 
city  and  counhr  of  Einffston-upon-Hull. 

B  V  the  rate  for  the  relief  of  the  poor,  now  >|ipeaW 
agamst,  the  appellant  was  rated  on  an  auauieiHnntia 
respect  of  the  said  premises  of  £850  groaa  estanatsd 
rental,  and  £680  net  rateable  value. 

The  appeUant  gave  notioe  of  appeal  to  tine  ganaral 
quarter  sessions  of  the  peace  for  the  city  and  ooonky 
of  Eingston-upon-Hull  against  the  rate  and  aeasst- 
ment,  on  the  ground  that  he  was  over-rated. 

(a.)  Eeported  by  C.  H.  Gbaptoit,  Esq., 
at-Law. 


voL  ^b^virl. 


[Avriiii.1900]       tfife  WEEKLY  tlEtORTfik 


ibh 


HotrsE  07  L0BD8. 


OABTWBiaHT  V.  SCULOOATSB  UlflOlf . 


House  of  Lobds. 


By  an  agreement  and  by  an  order  of  Day,  J.,  the 
mattcn  of  the  said  appeal  were  by  consent  ordered  to 
be  referred  to  the  arbitration  of  a  banister-at-law. 
The  arbitrator,  after  hearing  the  parties  and  the 
efidenoe  adduced  by  them,  made  his  award  in  the 
form  of  a  special  case  for  the  opinion  of  the  Queen's 
Bench  DiTision. 

On  the  hearing  before  the  arbitrator,  cross- examina- 
tion of  the  appellant  took  place  as  to  his  weekly 
tekings  and  payments;  and  evidence  was  given  as  to 
the  actual  number  of  persons  obseryed  to  enter  the 
appellant's  premises  during  a  certain  period  of  four- 
teen  days  (during  which  they  were  under  observation 
by  the  respondents),  and  a  deduction  therefrom  of 
the  amount  of  the  annual  trade  done  upon  the 
premises  by  the  appellant;  and  valuations  of  the 
premises  on  the  bans  that  such  an  annual  trade  is 
done  upon  them,  and  including  therein  the  value  of 
such  trade. 

The  arbitrator  rejected  the  evidence  of  and  dis- 
allowed the  cross-examination  of  the  appellant  as  to 
h^  weekly  takings  and  payments,  and  found  as  a  fact 
Oatp-first,  the  goodwill  attached  to  the  premises,  so 
nr  as  it  consisted  of  the  personal  connection  between 
ue  appellant  and  his  customers,  was  non-existent,  or, 
if  existent,  of  inappreciable  value ;  secondly,  that  the 
personal  qualities  and  capacity  for  business  or  manage- 
ment posMSsed  by  the  appellant  had  no  effect  on  the 
trade  done  or  the  profits  made  in  the  premises. 

The  arbitrator  also  held  that,  for  the  purpose  of 
ascertaining  the  amount  of  the  assessment  of  the 
appellants  premises,  it  was  lawful  to  take  into 
socount— (a)  the  value  of  the  trade  already  done 
were;  (b)  the  value  of  the  goodwill  attached  to  the 
premises  so  far  as  it  consists  of  the  probability  that 
the  customers  now  resorting  to  the  premises  will  con- 
tinue to  do  so,  whether  the  appellant  continues  to 
ooouj^y  the  premises  or  not. 

This  was  affirmed  by  the  Divisional  Court  and  the 
Ckmrt  of  AppeaL 


Balfour  Broume,  Q.C.,  and  H. 
appellant. 


8.  CauUey,  for  the 


Braff,    Q.O., 
respondents. 


and  B.   Cunningham  Olen,   for  the 


Lord  Macwaqhtbh.— Notwithstanding  the  able 
asgiment  on  the  part  of  the  appellants,  I  think  this 
IS  a  very  simple  case.  To  my  mind  it  is  a  question  of 
oon^on  sense  and  not  a  question  of  law.  It  is  a 
queation  of  common  sense,  having  regard  to  the  plain 
laa«riu«e  of  the  Act  of  Parliament  What  your  ford- 
shipa  have  to  consider  is  whether  the  learned  arbitrator 
proceeded  on  the  lines  on  which  the  Act  of  Parliament 
oireeta  or  fairly  indicates  that  he  ought  to  proceed. 

Kow,  what  has  the  learned  arbitrator  done  ?    He 

has  found  that  in  this  particular  case  there  does  not 

exist  the  ordinary  basis  of  computation,  and  he  has 

exoliided  any  inquiry  into  profits.    In  that  I  think  he 

waa  i>erfeotly  right ;  not  that  the  profits  if  they  could 

be  aaoertained  would  not  be  an  element  in  arriving  at 

the  rent  which  a  tenant  might  reasonably  be  expected 

to  pmy,  but  that  any  further  inquiry  into  profits  should 

be  avoided,  because  it  would  be  oppressive.    There  is 

nothing  that  a  tradesman  so  muon  dislikes  as  any 

fnqniry  into  his  profits.    In  some  cases  possibly  it 

oannot  be  avoided,  and  then,  according  to  the  decided 

oasoa,  it  may  be  done;  but  in  this  case  there  has  been  no 

inqniry  mto  profits.    What  the  learned  arbitrator  has 

done  ia — he  has  taken  into  consideration  the  amount  of 

bnainww  which  this  public-house  was  doing.     Was  he 

WTongr  in  that  ?  Surely  the  very  first  thing  that  a  tenant 

who  was  going  to  make  an  offer  for  a  house  of  this 

aort  would  do  would  be  to  consider  (roughly,  if  he 

oonld  not  do  it  accurately)  what  amount  of  business 


he  was  likely  to  do  there.  It  appears  to  me  that  the 
volume  of  business  done  in  a  public-house  as  apparent 
to  the  man  in  the  street,  if  I  may  use  such  an  expres- 
sion, is  the  very  first  thing  that  a  tenant  proposing 
to  make  an  offer  for  such  a  house  would  take  into 
consideration.  That  really  is  all  that  the  arbitrator 
has  done.  That,  according  to  the  case  to  which  Mr. 
Bray  referred  us,  which  came  before  Lord  Denman, 
is  clearly  one  of  the  circumstances  which  would  guide 
a  person  valuing  the  rent  of  such  a  house  as  this. 

I  think  that  ue  judgment  of  the  Court  of  Appeal 
is  perfecUy  right,  and  I  do  not  think  it  is  necessary  to 
say  anythmg  more,  because  it  is  very  inexpedient  to 
multiply  decisions,  or  to  paraphrase  the  language  of 
an  Act  of  Parliament,  or  to  lay  down  anything  which 
in  another  case  could  be  treated  as  a  rule.  All  we 
have  to  consider  is  whether,  in  the  particular  circum- 
stances of  this  case  the  arbitrator  is  right  or  wrong. 
I  think  he  is  perfectly  right.  Therefore  I  move  your 
lordships  that  this  appeal  be  dismissed  with  costs. 

Lord  MoBBis. — ^I  concur,  and  I  especially  concur 
in  the  opinion  that  this  is  a  very  plain  case. 

The  Act  of  Parliament  states  very  condsely  that 
the  question  to  be  solved  is,  what  would  it  be  reason- 
ably expected  that  the  premises  would  let  for  to  a 
tenant  P  That  has  been  paraphrased  (and  personally 
I  do  not  obiect  to  it)  into,  what  would  a  hypotiietical 
tenant  pay  r  Now,  there  does  not  appear  to  me  to  be 
any  law  at  all  in  that  question.  I  am  told  that  two 
great  divisions  have  been  made  by  those  who  have 
built  a  superstructure  of  law  upon  that  rather  simple 
line  in  the  Act  of  Parliament---into  what  are  called 
"exceptional  cases"  and  ''ordinary  cases,"  but  I 
can  find  no  such  distinction  in  the  Act  of  Parliament. 
The  Act  of  Parliament  leaves  it  general.  The 
tribunal  that  has  to  assess  is  to  decide  what  the 
premises  would  be  reasonablv  expected  to  be  let  for. 
That  may  in  certain  cases  like  railwajrs,  gas  com- 
panies, docks,  &C.,  be  most  difficult  to  ascertain, 
because  there  is  no  probability — I  might  almost  say 
no  possibility— of  considerinff  that  there  a  tenant 
would  ever  arise  to  take  it.  Therefore,  in  that  case 
the  tribunal  is  obliffed  to  resort  to  a  discussion  as  to 
the  amount  of  profits  that  have  been  made,  and  to 
deduce  some  sort  of  estimate  in  a  rough  way  from 
that  to  solve  the  problem  of  what  the  hypouietical 
tenant  would  pay. 

The  present  case  relates  to  a  public-house,  which  is 
at  a  comer— -they  generally  are,  so  as  to  capture  two 
streets— and  it  is  said  that  it  was  not  competent 
for  the  arbitrator  as  a  matter  of  law  to  take  into 
consideration  the  amount  of  profits  or  to  weigh 
that  in  his  mind  largely  or  lighUy.  I  am  sure  I 
do  not  know  which,  because  this  case  has  been 
rather  dealt  with  as  if  appeals  could  be  made  to  the 
Court  of  Queen's  Bench,  tiie  Appeal  Court,  and  this 
House  as  to  whether  the  arbitrator  came  to  a  right 
conclusion,  not  in  point  of  law,  but  in  point  of  fact. 
What  error  did  he  make  in  point  of  law  P  He  asked 
himself  almost  the  very  first  question  that  the  hypo- 
thetical tenant  would  ask — ^namely,  is  this  a  house 
doing  a  sood  business  or  a  bad  business?  Is  it  a 
house  with  what  is  properly  called  a  roaring  business, 
or  is  it  a  house  that  is  going  down  for  some  reason  or 
other,  such  as  there  being  other  houses  in  its  neigh- 
bourhood F  That  is  the  very  first  question  that  a 
hypothetical  tenant  would  put  to  himself.  What 
have  been  the  profits  that  have  been  made  in  it  ? — 
because  that  is  uie  best  proof  as  to  whether  it  is  doing 
a  ffood  business  or  not.  True  it  is  said  A.  B.  might 
make  good  profits,  but  C.  D.  might  lose.  All  that,  it 
is  to  be  presumed,  the  arbitrator  would  consider ;  he 
would  not  value  it  on  the  principle  that  itwu  always 
to  have  superlatively  good  occupiers,  or  tMBpnt  of 
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occapien.  I  suppose  he  would  as  a  sensible  man 
take  a  sort  of  average  between  them.  The  contention, 
as  I  understand  it,  is  that  the  arbitrator  in  deoidine 
that  question  as  to  what  a  hjpothetioal  tenant  would 
pay  is  to  be  precluded  as  a  matter  of  law  from  enter- 
ing upon  the  very  question  which,  as  I  have  said,  in 
my  opinion,  is  almost  the  first  question  that  the 
hypothetical  tenant  would  put.  It  is  true  that 
the^  best  way  of  ascertaining  what  the  trade  was 
which  was  going  on  would  be  the  production  of 
the  books  of  the  then  tenant ;  but  that  was  objected 
to.  It  is  suggested  that  the  case  of  Dodd  v.  douih 
Shields  Assessment  Committee  43  W.  B.  532,  [1895] 
2  Q.  B.  133,  decided  that  that  is  improper 
evidence.  If  it  did  so  decide,  I  can  only  say 
that  I  entirely  disagree  with  it;  and  not  being 
bound  by  it  here,  as  the  Lord  Chancellor  was  when 
sitting  in  the  Court  of  Appeal— if  it  goes  that  length 
— I  have  not  had  the  opportunity  of  looking  into  it. 
I  am  entirely  of  an  opposite  opinion. 

It  is  said  that  ^s  would  be  an  inquisitorial 
inq^uiry,  a  mischievous  one,  and  several  other 
adjectives  are  applied  to  it.  I  do  not  see  how  it  is 
inquisitorial  if  we  parties  themselves  are  ready  to 
bring  the  evidence  forward.  There  is  no  force  put  on 
a  publican  to  produce  his  books ;  he  is  not  in  this 
inquisition  threatened  with  the  screw,  and  if  he 
chooses  not  to  brinff  forward  his  books  he  need  not 
do  so ;  and  the  arbitrator  is  then  obliged  to  forage 
about  for  the  purpose  of  ascertaining  in  the  best  way 
he  can,  under  those  circumstances,  what  the  profits 
would  be.  As  I  have  said,  that  question,  m  my 
opinion,  is  one  of  the  most  important  factors  in 
arriving  at  a  conclusion  as  to  what  a  sensible  man 
would  pay  as  rent  for  the  premises. 

On  these  grounds  I  am  clearly  of  opinion  that  the 
decision  of  the  Court  of  Appeal  should  be  a&med. 

Lord  Shand. — I  am  of  the  same  opinion.  The 
simple  question  which  had  to  be  answered  by  the 
arbitrator,  and  which  this  House  has  now  to  consider 
in  dealing  with  his  award.  Is — At  what  rent  would 
the  premises  be  reasonably  expected  to  let  from  year 
to  year  P  I  am  of  opinion  with  yova  lordshixw  that 
the  arbitrator  has  taken  the  proper  elements  into  view 
in  deciding  that  question. 

It  may  be  that  in  a  case  of  this  class  it  is  not 
competent  to  prove,  as  the  courts  have  held  in  Dodds* 
case,  the  amount  of  the  actual  detailed  profits  made 
by  the  tenant  in  the  particular  house  in  bygone 
years.  The  true  ground  for  so  holding  is,  I  think, 
that  such  proof  is  or  might  be  of  an  inquisitorial 
character.  I  can  very  wefl  understand  that  on  the 
part  of  the  tenants  it  may  be  a  very  reasonable 
objection  for  them  to  make  to  evidence  of  that  kind, 
that  it  would  rip  up  affiiirs  which  they  are  not  bound 
to  disclose  to  the  public  in  questions  of  this  kind.  If 
it  were  not  so,  it  seems  to  me  that  such  evidence 
would  be  admitted  as  an  important  element  in 
ascertaining  what  trade  has  been  done  in  the  house ; 
for  really  it  appears  to  me  that  this  would  be  the 
element  of  all  ouers  which  a  tenant  might  be  expected 
to  take  into  view  in  fixing  the  rent  he  ought  to  give 
for  the  premises.  In  this  case  the  arbitrator  made 
the  trade  actually  done  the  main  element  in  ascer- 
taining the  trade  which  might  be  expected  to  be  done, 
and  in  reaching  the  rent  which  might  reasonably  be 
expected.  In  doing  this  I  am  of  opinion  that  he  was 
rignt,  and  I  therefore  concur  with  your  lordships  that 
the  appeal  ought  to  be  dismissed. 

Lord  Davxy. — I  am  of  the  same  opinion,  and  I  am 
so  entirely  satisfied  with  the  judsments  which  were 
delivered  in  the  Oourt  of  Appeal  that  I  should  not 
trouble  your  lordships  with  any  observations  were  it 


not  for  the  use  which  has  been  made  in  the  argument 
addressed  to  your  lordships  of  Dodds  v.  South  Shields 
Assessment  Committee,  That  case  has  been  presented 
to  us  by  counsel  for  the  appellant  as  if  it  laid  down 
some  great  principles  of  law.  They  elevated  the  dis- 
tinction which  is  drawn  in  the  judgments  in  that  case 
between  what  they  call  exceptional  cases  and  casei 
which  are  not  exceptional  into  a  principle  of  law,  and 
they  have  gravely  argued  before  your  lordships  that 
evidence  which  is  admissible  in  the  one  case  is  not 
admissible  in  the  other  case.  I  say  at  once  that  I  do 
not  understand  Dodds*  case  to  have  laid  down  any 
rule  of  the  law  of  evidence ;  in  my  opinion,  the  leained 
judges  merely  intended  to  sanction  the  praotioe  which 
had  oVitained  in  dealing  with  these  cases  of  rating.  I 
do  not  understand  tbem  to  have  laid  down  any  new 
principle  nor  any  old  principle  in  the  law  of  evidence, 
and  if  I  thought  that  they  had  intended  to  lay  it 
down  that  evidence  which  would  be  admissible  in 
what  the  learned  counsel  is  pleased  to  call  exceptional 
cases  would  not  be  admissible  in  point  of  law  in  other 
cases,  all  I  can  say  is  I  should  hesitate  very  long 
before  I  accepted  Dodds*  case  as  correctly  laying  down 
the  law. 

The  question  whether  evidence  of  a  particular  dass 
is  or  is  not  admissible  in  prosecuting  the  inquiry  which 
the  statute  prescribes  to  us — namely,  what  rent  a 
tenant  from  year  to  year  might  reasonably  be 
expected  to  give  for  the  premises — ^must  be  the  same 
question  whatever  the  form  of  the  inquiry  be — 
whether  the  inquiry  be  of  an  easy  character  or  whether 
it  be  of  a  complex  character;  whether  it  be  in  a 
case  which  occurs  frequently  in  ordinary  life  or 
whether  it  be  one  that  occurs  only  occasionally.  It 
appears  to  me  that  all  that  Dodds*  case  purported  to 
do  was  to  lay  down  a  very  convenient  rule  of  praotioe. 
It  may  be  shortly  stated,  paraphrasing  the  language 
— for  I  am  not  intending  to  use  the  language  that  was 
used  by  the  learned  judges,  but  giving  my  own 
interpretation  of  it— that  where  the  premises  in 
question  are  premises  of  a  character  which  have  what 
may  be  described  as  a  market  price,  where  a  vafaier 
acquainted  with  that  class  of  property  can  oome  and 
say,  *' Property  of  the  class  to  which  these  premises 
belong  lets  for  so  much  a  year ;  I  can  readily  procure 
a  tenant  for  the  premises  for  so  much,  and  I  cannot 
procure  a  tenant  for  more  " — ^then  you  do  not  want 
to  go  into  the  trade  done  on  the  premises.  Yea 
have  there  what  the  stetute  prescribes  to  you; 
and  if  you  have  evidence  of  that  kind,  if  yon 
have  the  market  price  and  what  Blackburn,  J. — ^ooi 
using,  I  ti^e  the  liberty  te  say,  his  own  language, 
but  uie  language  of  Adam  Smitii — calls  the  resolt  of 
« the  higglmg  of  the  market,"  you  do  not  want  to  go 
into  evidence  of  the  particular  character  of  the  tn!de 
done  on  the  premises;  and  in  that  case  it  ia  an 
exceedingly  convenient  rule  of  practice  thai  jon 
should  not  allow  questions  of  an  inqnisitoaal 
character  which  may  be  vexatious  and  misohievoaB 
to  be  addressed  to  the  occupier  of  the  piumiM 
unnecessarily. 

Now,  what  is  the  true  principle  upon  whidi  this 
inquiry  is  to  be  conducted?  I  conceive  it  is  tlial 
which  is  stoted  by  Lord  Blackburn  in  the  Merweg 
Docks  case,  22  W.  B.  184,  L.  B.  9  Q.  B.  84.  It  is 
quoted  in  the  judgment  of  Collins,  L.  J.,  but  I  wSi 
take  the  liberty  of  beginning  to  read  a  laMs 
earlier :  **  If  the  hereditamente,"  he  says,  **  art 
such  as  to  afford  peculiar  facilities  for  carrying  oa 
any  kind  of  business,  that  facility  does,  beyond  aD 
question,  enhanoe  the  value  of  tne  ocoupatioa;  bni 
Uiough  the  profite  which  may  be  reasonauy  expected 
to  arise  from  such  a  business  no  dpnbt  f onn  §m 
element  in  estimating  the  enhanced  value  of  the 
oociqtatioii  of  the  premises,  the  actual  profite  made  do 
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not  form  any  dement,  except  in  so  far  as  they  afford 

evidenoe  of  what  might  be  reasonably  expected  to 

he  made  from  the  occupation  of  premises  affording 

facility  for  carrying  on  such  a  business."     I  say,  in 

answer  to  a  suggestion  that  was  made  from  the  bar, 

that,  in  my  opinion,  Lord  Blackburn  was  there  laying 

down  a  general  principle  applicable  to  all  such  cases, 

and  not  merely  one  that  applied  only  to  exceptional 

cases  where  there  is  no  market  value  or  price  or 

letting  rent  to  which  you  can  refer.     I  venture  to 

think  that  that  is  founded  upon  common  sense.    I 

repudiate  this  distinction  which  has  been  made  so 

much  of,  between  exceptional  and  ordinary  cases. 

You  have  in  each  case  to  find  out  in  the  best  way  you 

can. what  is  the  rent  which  a  tenant  may  reasonably 

be  expected  to  give,  and  if  the  best  way  under  the 

particular  circumstances  is  to  ascertain  the  use  which 

is  made  of  the  premises  and  the  use  which  a  tenant 

might  expect  to  be  able  to  mfJce  of  the  premises  and 

the  trade  which  he  might  reasonably  expect  to  be 

able  to  carry  on  there ;    or,   in  other  words,  the 

facilities  afforded  by  the  premises  for  the  carrying 

on  of  a  large  trade,  that  api>ears  to  me  to  be  a  most 

primary  anH  plRmpntary  consideration  in  each  case. 

If  y^u  oits  to   uko  iuto  account  the  fact  that  the 

premises  command  a  trade,   you  must  surely  ask, 

what   trade  ?      Is  it  a  large  trade  or  is  it  a  small 

trade  ?     And  I  do  not  know  myself  any  better  test  of 

what  trade  they  may  be  expected  to  command  than 

the  trade  which  they  actually  do  command.    It  is 

not  that  you  rate  the  profits— it  is  not  that  you  rate 

the  man's  skill  and  judgment  and  discretion  in  the 

mode  of  carrying  on  the  busiuf  ss ;   but  you  have  to 

ascertain  what  sort  of  a  trade  the  hypothetical  tenant, 

as  he  is  called,  may  reasonably  expect  to  be  able  to 

carry  on  on  those  premises. 

I  entirely  agree  in  a  passage  in  the  Lord  Chancellor's 

judgment,  which  I  will  take  the  liberty  of  quoting  and 

adopting  as  an  expression  of  my  own  mind.    His 

lordship  says :  ''  It  would  be  to  my  mind  one  of  the 

most  extraordinary  things  in  the  world  if  you  could 

give  expert  evidence  that  such  and  such  a  house  would 

be  likely  to  conunand  such  and  such  a  business,  and 

yet  not  be  able  to  verify  that  a  priori  opinion  by  proof 

of  the   fact  that  it  did  command  sudi  a  business." 

A.  Th  Smith,  L.J.,  says :  "  You  may  call  it  goodwill, 

or  yon  may  call  it  anything  else  you  like,  but  it  is 

legitimate  evidence  to  show  not  only  that  it  is  a  house 

capable  of  carrying  on  a  good  trade  according  to  the 

matters  which  have  to  be  taken  into  consideration  by 

the  hypothetical  tenant ;  and  he  fortifies  that  evidence 

by  BAjing  it  is  carrying  on  a  good  trade  because  I  see 

such  and  such  things  going  on  every  day  to  my  own 

knowledge." 

That  appears  to  me  to  sum  up  the  whole  of  this 


Ijord  Sramftok. — I  am  of  the  same  opinion.    It 
appears  to  me  that,  according  to  the  dictates  of  good 
aeoae,    the  arbitrator  has  ti3:en  a  very  proper  and 
correct    iriew  of  this  matter.     The  purport  of  the 
inquiry  iMras,  what  would  a  tenant,  who  desired  to 
carry  on  the  business  for  which  the  house  is  adapted, 
in  th.at  bouse,  give  as  the  rent  to  a  landlord  who  was 
willing  to  let  the  premises  to  him  ?    It  is  said  you 
must  look  at  the  value  of  the  surrounding  property, 
or,  at  all  events,  you  are  not  to  take  into  considera- 
tion the  actual  amount  of  the  profit  that  was  capable 
of  heingf^  made  in  that  house  which  is  the  subject  of 
the  inquiry. 

In  the  first  place,  the  proposition  which  is  put 
forwsund  by  the  arbitrator  iu  the  award  which  I  have 
before  me  is  this.  He  says :  ''  I  find  as  a  fact  that 
my  person  desiring  to  become  a  tenant  of  the 
ippel|a&ti*«  premises  in  order  to  occupy  them  as  a 


public-house  would  endeavour  to  ascertain  the  trade 
actually  done  thereon,  by  reference  to  the  weekly  or 
yearly  takings,  or  otherwise,  before  deciding  what 
rent  he  would  pay."  Undoubtedly  it  is  obvious  that 
is  the  course  that  any  prudent  intending  tenant 
would  take,  and  the  question  is.  how  is  he  to  be 
satisfied  with  regard  to  what  profits  he  could  make 
if  he  did  become  a  tenant  and  carried  on  the  business 
in  the  house  for  which  it  was  adapted  P  The  house 
itself  stands  at  the  comer  of  the  street^  veiy 
eligible  position  for  a  public-house  to  stand  in.  It  is 
admirably  adapted  for  the  purpose  of  doing  a  large 
business,  and  it  has  a  licence.  The  business  that  was 
carried  on  therein  imdoubtedly  has  vielded,  as  is 
admitted  on  all  hands,  a  very  considerable  profit,  and 
that  profit  in  that  position  in  that  part  of  the  town 
can  only  be  made  while  the  house  stands  there 
unapproached  by  any  other  of  the  same  character.  It  ' 
can  only  be  made  by  using  that  house,  which  has  a 
licence  already  attached  to  it,  in  the  way  in  which  it 
has  been  used  by  the  tenant  for  the  last  nineteen 
years.  There  is  every  reason  to  suppose  that  the 
customers  who  have  been  going  there,  spending  their 
money  and  consuming  liquor  there,  will  continue  to 
do  in  the  future  just  as  they  have  done  in  the  past. 

It  is  said  that  the  trade  is  not  to  be  taken  into 
consideration.  How  would  the  landlord  himself  look 
at  the  matter  apart  from  the  tecuuit  altogether  P  He 
would  say :  I  have  a  house ;  it  is  a  house  capable  of 
enabling  a  man  to  eara  by  diligence  and  the  appli- 
cation of  his  own  personal  abilities  £1,000  a  year  in 
that  house.  He  wants  to  hire  it  from  me.  I  am  not 
going  to  let  it  to  him  for  a  mere  percentage  repre- 
senting the  interest  upon  what  I  have  laid  out 
in  bricks  and  mortar  upon  the  house;  that 
would  not  represent  what  I  think  the  value  of 
the  house  is.  It  is  upon  a  spot  where  custom 
is  attracted  to  it.  If  he  can  make  a  thousand  a 
year,    as  I  think  he  can,  I  must  have  a  suitable 

groportion— at  all  events  a  larger  rent  than  I  should 
ave  if  the  house  were  only  capable  of  yielding  him 
a  profit  of  £100.  I  wi]l  put  the  case  in  this  way : 
Supposing  in  a  street  which  runs  at  right  angles  to 
anoUier  street  so  as  to  form  in  point  of  fact  two 
streets  two  ordinary  houses  are  built  both  alike  in  all 
their  materials  and  in  the  accommodation  which  is 
provided.  Theyare  each  licensed.  The  one  house  is 
let  at  £200  a  year,  but  in  that  house  there  is  very 
little  custom  done,  but  yet  there  is  enough  custom 
there  to  support  a  man  who  pays  his  £200  a  year 
rent,  and  he  is  quite  satisfied  to  pay  that  in  that 
house.  The  house  on  the  opposite  side  at  the 
opposite  comer  of  the  street  is  capable  of  enabling  a 
man  to  earn  £1,000  a  year.  Is  it  right  or  reasonable 
or  good  sense  to  suppose  that  the  landlord  would  let 
the  one  house  for  £200  a  year  to  a  man  who  could 
earn  by  diligence  £1,000  a  year  in  that  house  simply 
because  the  two  houses  were  like  each  other  P  He 
must  take  into  consideration  the  capability  of  the 
house,  the  position  it  is  in,  and  the  power  it  gives  to 
a  tenant  who  properly  occupies  it  to  make  a  very 
large  sum  of  money  for  his  own  profit  It  seems  to 
me  that  common  sense  would  dictate  the  course  I 
have  suggested  to  the  landlord. 

Kow,  what  has  the  arbitrator  done  according  to  the 
finding;  P— for  I  rather  prefer  to  take  the  language  of 
the  arbitrator  himself.  What  has  he  found  P  He 
says :  '*  I  hold  that  although  the  profits  of  trade  (as 
such)  cannot  be  rated  "  (nobody  contends  they  can), 
"  yet  in  estimating  the  rateable  value  of  a  public- 
house,  if  the  abili^  to  carry  on  a  gainful  trade  there- 
in adds  to  the  value  of  such  public-house,  that  value 
cannot  be  excluded  merely  because  it  is  referable  to 
the  trade."  I  think  he  has  very  properly  found  that, 
although  the  profits  in  this  house  cannot  themselves 
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zeport  at  all;  bat,  as  I  say,  the  due  to  the  jadgment 
18  what  I  have  already  pointed  out ;  and  therefore,  to 
my  mind,  that  deoiuon  presents  no  diffioulty  at  all  in 
arriving  at  ihe  oondnsion  I  have  indicated— namely, 
that  tms  jadgment  ought  to  be  affirmed;  and  I 
therefore  move  ycur  lordships  that  this  appeal  be 
dismissed  with  costs. 

Lord  Maonaohten. — I  am  of  the  same  opinion. 
I  think  this  ease  comes  well  within  the  prinoiple  of 
the  decision  in  The  Oreta  Holme,  and  on  that  I  do  not 

gropose  to  add  a  single  word.  But,  as  I  happen  to 
ave  taken  part  in  the  decision  of  The  City  0/ Peking 
ca$e  in  ihe  Privy  Council,  I  will  say  a  few  words 
about  that  case.  I  do  not  pretend  to  have  a  very 
accurate  recollection  of  it ;  but  I  have  endeavoured  to 
refresh  my  memory,  and,  as  far  as  my  recollection 
goes,  the  question  at  issue  in  this  case  was  not  raised 
there.  Oortainly  it  was  not  raised  directly,  and  I  do 
not  think  it  was  presented  to  the  court  at  all.  In 
that  case  both  tbe  parties  accepted  up  to  a  certain 
point  the  ruling  of  Dr.  Lushington  in  the  case  of  The 
Black  Prince,  Lush.  568.  Tbe  only  question  was 
whether  Dr.  Lushington's  ruling  upon  the  particular 
facts  of  that  case  was  applicable  to  the  case  of  The 
City  of  Peking.  In  that  case  substituted  service  was 
proviaed,  bat  the  provision  of  substituted  service  was 
not  a  benefit  at  all  to  the  persons  injured  by  the 
collision,  but  to  a  different  shipping  company.  Li 
the  case  of  The  City  of  Peking,  the  parties  admitted 
that  the  substituted  service  was  provided  at  the 
expense  of  the  wrongdoers,  the  Peninsuhur  and 
Oriental  Oo.,  and  that  tiiere  had  been  no  loss  of 
profit  whatever.  Under  those  circumstances  they 
claimed  this  extravagant  amount  or  money  in  respect 
of  the  demurrage  simply  upon  the  authority  of 
The  Black  Prince.  They  asked  for  nothing  less. 
They  asked  for  the  whole  sum  as  demurrage  upon  a 
▼easel  of  that  tonnage  on  the  strength  of  the 
rud^ent  of  Dr.  Lushington  in  The  Black  Prince. 
Their  lordships  had  no  hesitation  in  rejecting  that 
daim,  because,  as  my  noble  and  learned  friend 
said,  that  would  have  been  i>aying  them  twice 
over.  I  really  do  not  think  the  point  now  at 
issue  was  raised  in  that  case,  and  I  observe  that 
that  case  was  not  dted  in  the  Court  of  Appeal  on 
either  side  or  mentioned  in  the  judgment. 

Lord  MoBBis. — I  am  of  the  same  opinion.  I  am 
clearly  of  opinion  that  this  case  comes  within  the 
principle  asserted  by  this  Home  in  the  case  of  The 
Oreta  Holme,  which  I  am  equally  clearly  of  opinion 
overruled  the  decision  of  the  previous  cases  as  regards 
the  mode  of  the  assessment  of  damages. 

Lord  Shaitd.— I  will  only  add  a  few  words  in 
expressing  my  entire  concurrence  in  the  decision 
about  to  be  pronounced  by  this  House. 

There  is  no  question  of  amoimt  here  involved, 
because  the  partus  are  agreed  by  the  case  that  if 
any  amoimt  of  damages  is  to  be  given  the  sum  to  be 
awarded  is  £300. 

On  the  prinoiple  to  be  applied  to  the  case,  I  think 
it  important  to  notice  what  is  observed  hy  A.  L. 
Smith,  L.J.,  that  there  was  a  finding  in  the  case  by 
the  registrar  that  this  sixth  lightship  was  kept  at  an 
expense  of  about  £1,000  a  year.  The  ship  Orion 
was  kept  therefore,  as  it  appears  from  the  report, 
expressly  for  the  purpose  of  meeting  such  an  emer- 
gency as  this,  and  it  appears  from  the  report  itself 
that  on  no  less  than  eleven  occasions  in  twenty-five 
^rears  a  substitute  has  been  called  for  and  used 
m  the  case  of  a  lightship  being  run  down.  In 
those  oircumstaaoes,  it  appears  to  me  that  if  the 
oommisrioners  had  hired  a  ship  for  the  purpose 
of  doing  daty  as  a  sixth  lightship,  finding  that  neces- 


sary in  the  course  of  their  administration,  there  could 
have  been  no  answer  to  their  daim  for  the  cost  of 
hiring  that  ship.  But  if  so,  it  appears  to  me  that  if 
there  oould  have  been  no  answer  in  that  case,  as  little 
is  there  any  answer  here.  In  the  case  of  liiat  par- 
ticular boflffd,  instead  of  waiting  for  an  emergensj 
suddenly  occurring,  they  have  thought  fit  to  have  a 
ship  ready.  It  costs  them  £1,000  a  year  to  have  it ' 
reiuly.  It  appears  to  me  that  the  expense  of  having 
this  ship  reaay,  instead  of  having  to  look  for  a  ship 
when  the  emergency  occurs,  must  properly  fall  upon 
the  person  who  has  been  guilty  of  running  down  the 
lightship. 

I  am  therefore  of  opinion  that  the  judgment  ought 
to  be  affirmed. 

Lord  James  of  Hebbfobd. — I  entirely  concur  in 
the  judgment  moved  by  the  Lord  Chancellor^  and  I 
will  only  add  that  I  think  there  is  a  diatinctioo 
between  the  case  now  at  the  bar  and  the  caae  detv^ 
mined  in  the  Privy  CounoQ,  arising  from  the  fact  that 
in  this  case  there  has  been  expense  incurred  in  pro- 
viding the  very  remedy  supplied  in  order  to  get  rid  of 
the  (rffect  of  tbe  act  of  tne  wrongdoer,  whereas  in 
TJie  City  of  Peking  case  there  was  no  expense 
incurred  in  order  to  remedy  the  injury.  All  that  was 
done  was  to  use  a  particular  vessel  that  was  already 
in  existenoe  without  adding  to  the  coet  of  the  ezii- 
tence  of  that  vessel.     I  think  that  is  an  addituxnl 

ground  for  distioguishing  the  case  in  the  Privy  Coimdl 
om  ihe  present  case. 

Lord  Bbamfton. — I  am  of  the  same  opinion.  I 
concur  entirely  in  the  judgment  which  has  been  pn>- 
noimced  by  the  Lord  Chancellor  in,  I  think,  mnoh 
better  language  than  that  in  which  I  could  hanv 
expressed  it  myself.  One  word,  however,  I  desire  to 
say  with  regaid  to  The  Orion,  which  was  tbe  sobili- 
tuted  vessel  in  this  case.  She  had  been  built  by  the 
respondents,  and  was  maintained  by  them  at  great 
expense  in  order  that,  as  between  themselves  and  the 
public,  they  might  have  ready  means  at  their  oom- 
mand  to  obviate  the  great  danger  and  inoonvenieDoi 
which  might  arise  from  such  a  misfortune  as  heM 
The  Comet  by  the  negligence  of  the  appellants;  hot 
as  between  themselves  and  the  wroncdoer  oaniiBg 
the  damage  to  The  Comet  they  were  under  no  obliga- 
tion whatsover  to  use  The  Orion  at  all.  Th»j  might 
have  used  a  hired  vessel  had  they  so  pleased,  in  whicih 
case  the  liability  for  the  hire  would  have  been  clear. 
But  the  respondents  prudently,  having  a  vessel  saited 
for  the  purpose  lying  idle,  thought  it  right  m  their 
cUsoretion  to  use  her  instead  of  hiring  perhaps  a  Itm 
efficient  substitute  for  The  Comet.  The  servioea  d  Tk 
Orion,  however,  were  valuable ;  and  why  sbotild  the 
appellants  claim  to  have  them  ffratuitously,  incladiag 
the  wages  of  the  men  who  might  have  been  emploTei 
on  board  her  F  They  might  equally  claim  gratnkons^ 
to  have  the  services  of  skilled  workmen— «nginen 
hired  by  the  year  and  paid  by  the  respandesita— whs 
happened  at  the  time  to  be  idle,  or  to  have  no  p«^ 
ticular  work  in  hand.  That  cannot  be,  and,  in  of 
judgment,  is  not,  the  law.  In  my  opinion  the  valss 
of  Uie  services  ought  to  be  paid  as  a  oompewtva 
for  the  damage  wmch  accrued  to  the  rsnKmdsnii  bf 
reason  of  the  detention  of  their  vessel  under  tie 
circumstances.  I  concur,  therefore,  in  thinlring  tM 
this  judgment  ought  to  be  affirmed,  with 

Appeal  ditmieaed* 

Solicitors  for  the  appellants,  Thomat  Cooper  Jt  Gh» 
for  HiU,  Dickinson,  &  Co.,  Liverpool. 

Solicitors  for  the  respondents,  BowdiffcB^ 
;  Co.,  for  8guarey,  liverpool. 
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({Court  of  SppraL 


Peb.22,23,26,27 
March  20. 


From  Ghan.  Div. 
(Lindky,  M.B.,  and  Bigbv  and 
Vanc^  WiUianu,  L.JJ.}     ^ 

St.  Maby,  Islinoton,  Vbstey  v.  Hobnsey  Urbak 
Distbiot  Council,  (a.) 

M4ropoli$ — Management — Seiuer — Agreement  to  receive 
aewage  of  outeide  distrid^TJltok  yixe§— Estoppel— 
JuriadicHon  of  court  to  grant  injuncHon  which  vnll 
result  in  public  nuisance— Metrop<Uis  Management  Act, 
1866  (18  Jk  19  Vict.  c.  120),  ss.  136,  138,  140.  260— 
Metropolis  Management  Amendment  Act,  1862  (26  & 
26  Viet.  c.  102),  s.  61— PaWfc  HeaUh  Act,  1876  (38 
df  39  Vict,  c  66). 

There  is  no  provision  in  the  Metropolis  Management 
Act,  1856,  the  Metropolis  Management  Amendment  Act, 
1862,  or  the  Public  Health  Acty  1876,  which  authorizes 
a  parish  outside  the  metropolitan  area  to  send  its  sewage 
into  any  sewer  of  any  parish  within  that  area,  without 
the  consent  of  such  latter  parish. 

The  vestry  of  a  parish  inside  the  metropolitan  area  has 
no  higher  power  to  grant  its  consent  to  a  district  outside 
the  m^ropolitan  area  to  send  its  sewage  into  the  drains 
of  such  vestry  than  the  Metropoliian  Board  of  Works  had 
to  grant  a  similar  consent  under  the  provision  of  section 
61  of  the  Metropolis  Management  Amendment  Act,  1862, 
as  read  in  connection  with  sections  136,  138,  140,  and 
260  of  the  Metropolis  Management  Act,  1856.  The 
MetropclHan  Board  of  Works  had  pouw  under  the  above 
sections  to  grant  such  consent  as  above  mentioned  only  in 
the  form  of  a  revocable  leave  and  licence^  but  no  power  to 
ffrant  an  irrevocable  licence  of  the  kind  in  perpetuity,  or 
even  for  a  definite  period, 

A  puhlie  body  tvith  limited  powers,  which  "has  pur- 
ported to  permit  the  doing  of  a  certain  act,  the  permission 
of  which  is  ultra  Tiiea  its  powers,  is  not  subsequently 
estopped  by  such  permission  from  asserting  its  right  to 
prevent  tvhat  it  hits  hitherto  purported  to  permit,  and 
even  encouraged  and  agreed  to  allow. 

The  /act  thaty  if  an  injunction  be  granted,  a  puMic 
nuisance  tmll  be  a  necessary  consequence  unless  the  persons 
agaifisi  whom  the  injunction  is  granted  take  steps  to 
prevent  i<,  affords  the  latter  no  defence  to  an  action  for 
such  an  injunction,  even  if  it  be  true  that  they  cannot 
take  steps  to  prevent  <A«  nuisance  without  obtaining 
statutory  powers. 

At  the  same  time,  the  difficulty  in  which  such  an 
injunction  would  place  the  defendants  will  in  many  cases 
induce  the  court  to  use  its  discretion,  and  not  to  exert  its 
jurisdiction  to  the  utmost  when  it  is  not  absolutely  essen- 
tial to  do  so. 

Decision,  ofKekewich,  J.  (80  L.  T.  Rep.  746,  47  W.  E. 
Big.  128),  reversed. 

Appeal  from  a  dedsion  of  Kekewich,  J.  (80  L.  T. 
Bep.  746,  47  W.  B.  Dig.  128),  given  on  the  9th  of  May, 
1899,  zef  using  to  grant  an  injunction  to  restrain  the 
ielendanta  from  permitting  their  sewaffe  to  flow  into 
the  Stroud  Careen  sewer,  the  property  of  the  phiintiffs. 

The  Steond  Green  sewer  was  oonstmcted  by  the 
tottenbam  and  Hempstead  Junction  Bailway  Go.  in 
L865  under  the  provisions  of  their  special  Act ;  and  at 
Jie  present  time  was  Tested  in  the  plaintiffs  under 
ection  ^^  of  the  Metropolis  Management  Act,  1866, 
md  under  section  69  of  the  speoi^  Act  above  men- 
ioned.  The  whole  of  the  said  sewer  was  situated 
a  the  psuriah  of  St.  Mary,  Islington,  which  parish  was 
riihin  tlie  metropolitan  area.  In  1868,  or  there- 
bontBy   certain   owners   of  land  in   the  parish  of 

ia*^  Seported  by  J.  E.  Mobbis,  Esq.,  Bamster- 
at-Law, 


Homsey,  which  was  wholly  outside  the  metropolitan 
area,  began  to  develop  their  proper^  as  building 
estates,  and  were  allowed  by  tne  plaintiffii  to  make 
certain  comparatively  small  openiogs  (mostly  12in. 
pipes)  into  the  Stroud  Green  sewer  on  certain  condi- 
tions and  on  making  certain  payments.  At  the  present 
time  these  openings  were  vested  in  the  defendants  under 
section  13  of  the  Public  Health  Act,  1875,  and  the 
right  (if  any)  of  the  said  landowners  to  drain  into  the 
Stroud  Green  sewer  had  been  transferred  to  the 
defendants. 

In  1883  the  defendants  were  permitted  by  the 
plaintiffs,  for  a  certain  consideration,  to  enlarge  two 
of  the  above-mentioned  openings  by  inserting  two 
18in.  pipes  instead  of  a  12in.  and  a  loin,  pipe 
respectively.  SubsequenUy  to  this  last-mentioned 
poSod  considerable  further  building  operations  had 
taken  place  in  Homsey ;  and  a  large  number  of  extra 
houses  now  drained,  by  means  of  the  aforesaid 
openings,  into  the  Stroud  Green  sewer,  with  the 
result  that  in  storm  time  so  much  sewage  and  surface 
water  was  now  sent  down  from  the  Homsey  district 
throuffh  the  before-mentioned  openings  that  the 
Stroud  Green  sewer  was  unable  to  accoomiodate  it ; 
the  sewage  was  forced  up  through  the  gullies  and 
manholes ;  and  there  resulted  an  intolerable  nuisance. 

The  plaintiffs  accordingly  sought  an  iojunction  to 
restrain  the  defendants  from  any  longer  permitting 
their  sewage  to  flow  into  the  plaintiffs'  sewer. 

Kekewidi,  J.,  however,  refused  to  grant  the 
injunction  sought  for  on  the  ground  [jMLer  o/ta)  that 
the  result  of  compelling  the  defendants  to  disconnect 
their  drains  from  the  Stroud  Green  sewer  would  be 
the  immediate  creation  of  another  public  nuisance; 
and  that  even  supposing  that  it  were  competent  for 
the  court  to  grant  so  disastrous  an  injunction,  it 
ought  not  in  its  discretion  te  be  guilty  of  such  a 
proceeding. 

From  tms  decision  the  plaintiffs  now  appealed. 

Dantkwerts,  Q.C.,  and  Micklem,  Q,0.,  for  the 
appellants.— fl)  The  defendants  possess  no  statutory 
or  other  justification  (unless  they  succeed  in  showing 
that  we  granted  them  a  valid,  irrevocable  licence)  for 
sending  down  their  sewage  into  our  sewers :  Metro^ 
politan  Board  of  Works  v,  London  and  ITorth'Westem 
Bailtoay  Co,,  29  W.  B.  693,  17  Ch.  D.  2i6;  AUomey* 
General  v.  AcUm  Local  Board,  31  W.  B.  163,  22  Gh.  D. 
221 ;  Attorney-Oeneral  v.  ClerkeniveU  Vestry,  40  W.  B. 
185,  [1891]  3  Ch.  527;  Brown  v.  Mayor,  <fec.,  of 
DunstahU,  47  W.  B.  538,  [1899]  2  Gh.  378.  (2)  The 
permission  granted  by  us  to  the  defendants  in  and 
after  the  year  1865  had  application  onl^  to  a  limited 
number  of  houses.  (3)  Even  this  permission 
was  of  the  nature  of  a  revocable  licence,  and 
has  now  been  duly  revoked.  (4)  If  such  limited 
permission  purported  to  be  more  than  a  re- 
vocable Ucenoe,  then  we  say  that,  ou  our  part  it  was 
iMra  vires,  and  cannot,  aocoidingly,  be  of  any 
validity:  HaytooodY.  Lowndes,  7  W.  B.  279,  4  Drew. 
454 ;  Ashbury  Bailway,  cfec,  Co.  v.  Eiche,  24  W.  B. 
794,  L.  B.  7  H.  L.  653,  per  Lord  Gaims  at  p.  672 ; 
Mulliner  v.  Midland  Railway  Co.,  27  W.  B.  330, 
11  Gh.  D.  611;  Metropolitan  Board  of  Works  v. 
London  and  North-Western  Bailway  Co.  ;  Hobbs  v. 
MidJ>and  Railway  Co.,  30  W.  B.  516,  20  Gh.  D.  418; 
Ayr  Harbour  Trustees  v.  Oswald,  8  App.  Gas.  623,  at 
p.  634,  32  W.  B.  Dig.  112.  (6)  The  practical  incon- 
venience that  would  result  from  granting  the  iuj  unc- 
tion asked  for,  is  no  ground  for  refusing  it :  Goldsmid 
V.  Tunbridge  Wdls  Improvement  Commissioners,  14 
W.E.  662,  L.  B.  1  Gh.  App.  349;  Attorney- General  y. 
London  and  North-Western  Railway  Co.,  [1900]  1 
Q.  B.  78. 

Maofnorran,  Q,C,,  and  F.  Low,  for  the  respondents. 
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—(1)  We  had  no  power  to  preTent  the  biiildera  of 
new  koases  ia  the  Hornsey  district  from  drdiniag 
into  these  openings,  although,  when  made,  these 
drains  came  under  our  control  under  section  13  of  the 
Public  Health  Act,  1875.  All  we  could  do  was  to 
see  that  the  drains  at  the  time  of  their  makiag  duly 
complied  with  our  bye- laws:  Rtfj,  v.  Ttfnemouth 
Rural  District  Council,  44  W.  B.  646,  [1898]  2  Q.  B. 
451.^  (2)  The  licence  given  us  was  not  tdira  virea,  for 
section  61  of  the  Metropolis  Management  Act,  1862, 
does  not  prohibit  those  who  haye  the  control  of  sewers 
in  the  metropolitan  area  from  granting  licence  to 
those  outside  to  drain  into  their  system  (Metropolitan 
Board  of  Works  v.  London  and  North- Western  Railway 
Co,);  and  although  licences  are  generally  revocable, 
they  become  irrevocable  when  the  grantees  have  in- 
curred expense  on  the  strength  of  them.  (3)  But 
even  suppose  that  this  licence  was  ultra  vires — ^no  one 
can  take  advantage  of  his  own  ultra  vires  as  plaintiff, 
whatever  he  can  do  as  defendant.  [Vaitohait 
Williams,  L.J.,  referred  to  Burkinshaw  v.  Ntcolls, 
26  W.  K.  819,  3  App.  Cas.  1004.] 

Our,  a*lv,  vult, 
March  20.— Lindley,  M.R  ,  delivered  the  judg- 
ment of  the  court :  The  appeal  in  this  case  raises  two 
important  questions — viz.,  whether  the    defendants 
are^  entitled  to  have  the  sewage  from  part  of  the 
parish  of  Hornsey  pass  down  a  sewer  called  Stroud 
Green  sewer,  which  is  in  the  parish  of  Islington,  and  is 
vested  in  tihe  plaintiffs ;  and  secondly,  whether,  if  this 
quortion   is    decided  against    the   defendants,    the 
plaintiffs  are  entitled  to  an  injunction  to  prevent  such 
passage,  seeing  that,  if  it  were  prevented,  a  very 
serious  public  nuisance  would  be  the  consequence. 
The  learned  judge  has  dismissed  the  plaintiffs*  action 
and  they  are  the  ai>pellants ;  and  the  first  question  for 
our  determination  is— what  rights,  if  any,  the  defend- 
ants have  to  send  the  contents  of  their  sewers  into  the 
Stroud  Green  sewer,  which  is  vested  in  the  plaintiffs. 
These  rights,  if  any,  must  be  conferred  by  statute  or  be 
based  on  some  agreement.  A  caref  ol  examination  of  the 
statutes  leads  to  the  negative  conclusion  that  there  is 
nothing  in  them  which  confers  any  such  right  apart 
from  agreement.     The  statutes  which  have  to  be 
considered   are  the  Public   Health  Act,  1875,  and 
the  Metropolis   Management  Acts,  1855  and  1862. 
These   contain   sections    under   which  drains  from 
private  houses  can  be  m€tde  into  sewers,  and  under 
which  arrangements  can  be  made  with  the  consent 
of  the  Metropolitan  Board  of  Works  for  connect- 
ing   sewers    in    the    metropolis    with    the    main 
sewers,  and  under  which  arrangements  can  be  made 
between  several  parishes  all  within  the  metropolitan 
area  for  connecting  the  sewers  of  such  parishes.    But 
we  have  looked  in  vain  for   any  enactment  which 
provides  for  or  authorizes  a  parish  beyond  the  metro- 
politan area  to  send  its  sewa^  into  any  sewer  of  any 
parish  within  those  limits  without  the  consent  of  such 
parish.    If,  then,  the  plaintiffs  are  bound  to  receive 
the  sewage  from  Hornsey  it  must  be  by  virtue  of  some 
agreement  or  consent  which  they  cannot  recall ;  and 
it  is  upon  such  an  agreement  or  consent  that  the 
defendants  mainly  rely.    It  is  necessary,  therefore,  to 
ascertain  what  agreement  or  consent  has  been  entered 
into,  and  its  legal  effect.    There  is  no  formal  agree- 
ment under  seal,  nor  any  formal  agreement  to  which 
the  Metropolitan  Board  of  Works  were  parties.    But 
there  is  abundant  evidence  of  arrangements  between 
the    plaintiffis  and  the  defendants  and   persons    in 
Homs^  by  which  the  passage   of  some  Hornsey 
sewage  through  the  plaintiffs'  Stroud  Qroen  eewer  has 
been  permitted  for  many  years.    These  arrangements 
and  the  condact  of  the  plaintiffs  are  strongly  relied 
upon  by  the  defendants  as  disentitling  the  plaintiffs 
from  any  relief  in  this  action,  and  Eekewich,  J.«  has 


decided  against  them  mainly  on  this  giound.    The 
appellants'  counsel  did  not  deny  the  facts  roUed  upon 
by  the  defendants,  but  they  contended  that,  although 
the  plaintiffs  had  permitted  Hornsey  sewage  to  pass 
down  their  sewer  for  many  years,  they  had  done 
nothing  to  preclude  them  from  recalling  their  per- 
mission if  and  when  the  Hornsey  sewage  so  increaeed 
in  bulk  as  to  create  a  nuisance  in  I^ington.    They 
also  contended  that  the  plaintiffs  could  not  in  point 
of  law  bind  themselves  and  the  parish  of  Islingtcm  to 
receive  Hornsey  sewage  for  ever,  or,  indeed,  for  any 
definite   period;    and   that  in   effect  all  that   the 
plaintiffs  had  done»  and  all  that  they  legally  ooiild 
do,  was  to  grant  revocable  licences  to  various  peraoiis 
now  represented  by  the  defendants  to  emj^j  their 
sewers  mto  the  Stzoud  Green  sewer.    The  inability 
of  the  plaintiffs  to  do  more  than  this  is  said  to  be 
established  by  the  statutory  enactments  and  by  the 
decision  of  Hall,  V.C,  in  Metropolitan  Board  of  Works 
V.  London  and  North-Westem  Rail  way  Co,,  14  Oh.  D. 
521,   28  W.  B.   Dig.   143,  and  affirmed  on  app<)al. 
29    W.    B.    693,     17    Ch.    D.    246.      The    Vioe- 
Chancellor    certainly    expressed    a   strong    opinion 
that    even    the    Metropolitan     Board    of     Works 
could  not  make  a  valid  contrMt  to  admit  buildings 
outside    the    metropolitan   area   into    their    drain- 
age    system.      The     Court    of    Appeal    expressed 
no  opinion  on  this  point,  but  affirmed  the  Tice- 
Chaucellor*s  decision  on  the  ground  that  no  such 
contract  had  in  fact  been  entered  into.    The  point 
turns    mainly    on    section    61     of   the    Metropolis 
Management  Act,  1862,  which,  however,  has  to  be 
read  m  connection  with  sections  135,  138,  140,  and 
250    of   the    Metropolis    Management   Act,     1855. 
Having  carefully  studied  these  sections,   we   have 
come  to  the  conclusion  that  the  construction  put 
upon  them  by  Hall,  V.C,  is  correct,  and  we  adopt  )nB 
reasoning  on  pp.  527-9    in    the  report.    What  the 
Metropolitan  Board  of  Works  could    not   do,   the 
plaintiffs  clearly  cannot  do.      It  follows  that  Mr. 
Dauckwerts  has,  in  our  opinion,  made  good  his  con- 
tention that,  whatever  the  plaintiffs  may  have  per- 
mitted or  even  agreed  to  do,  the  legal  effect  of  their 
conduct  cannot  be  put  higher  than  leave  and  licence 
to  several  persons  to  empty  their  sewers  into  the 
Stroud  Green  sewer.    A  grant  of  an  easement  or  an 
enforceable  agreement  to  grant  an  easement  cannot 
be  established  in  law  even  if   proved  in  faot.    A 
temporary  permission  is  very  different  from  a  binding 
agreement   or    g^nt.      This   conclusion  renders  it 
necessary  to  examine  very  minutely  what  the  plain- 
tiffs have  hitherto  really  assented  to.    [His  lordship 
shortly  reviewed  the  facts.]    These  are  the  main  facts 
relied  upon  by  the  defendants  as   precluding  the 
plaintiffs  from  obtaining  relief  in  this  action.  No  w  this 
is  not  a  question  affectins  the  plaintiffs  as  private  indi- 
viduals.   They  are  a  public  body,  with  public  duties, 
and  with  rights  and  powers  conferred  upon  them  for 
the   purpose  of   enabling  them  to  discharge  thoee 
duties.    This  must  be  borne  in  mind  in  coosidednjBr 
the  effect  of  their  past  conduct,  when  that  is  relied 
upon  as  estopping  them  from  asserting  a  right  to  pat 
an  end  to  what  they  have  permitted,  and  even  en* 
couraged  and.  agreed  to  allow.    If  this  were  an  infor- 
matiou  by  the  Attorney-General,  instead  of  an  action 
by  the  Islington  Vestry,  the  defendants  would,  in  oar 
opinion,  have  no  defence  whatever  to  the  claim  for  an 
injunction.    Considering  who  the  plaintifiii  are,  we 
cannot  think  that  they  are  estopped  at  law  or  in  eqni^ 
from  obtaining  the  relief  they  seek.    In  FavrUUe  t. 
Gilbert,  2  T.  B.  169,  some  turnpike  trastees,  who  had 
power  to  mortgage  their  tolls,  but  not  toll  booees, 
mortgaged  both  by  deed.    The^  were,  aewtilLeleaBy 
held  entitled  to  recover  the  toU  houses  from  tiieir 
mortgagees;  and  the  doctrine  of  estoppel  was  held 
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igmplioable  to  the  case,  on  the  groand  that  the 
pUmiifb  were  a  public  body,  with  limited  powers 
ooDlerred  1^  statute,  and  oould  not  exceed  those 
powen.  Many  other  decisions  to  the  same  effect  are 
iobefoimdin  the  books,  the  most  recent  being  The 
Qrmt  Ndfik-WetA  Central  Railway  Co.  y.  Chaneboie, 
[1889]  A.  G.  114,  in  the  Privy  Coandl,  where  apuUio 
company,  who  had  entered  into  an  agreement  beyond 
its  powers,  and  had  consented  to  a  judgment 
igainst  it  in  an  action  brought  on  that  agree- 
ment, was  nevertheleas  held  entitled  to  impeach 
both  the  agreement  and  the  judgment,  and  both 
mn  nt  ande.  For  similar  reasons  the  jilainttffi 
eumot,  in  our  opinion,  be  treated  as  precluded 
from  obtaining  relief  on  the  ground  of  lackea  and 
toqaieacence.  This  is  not  a  case  in  which  the  court 
cm  property  leave  the  plaintifiEa  to  their  legal  remedies, 
fir  there  are  none  which  would  be  of  any  use  to  them. 
Bat,  in  considering  the  terms  of  the  order  which  ought 
to  be  made,  it  is  only  right  and  proper  to  have  regard 
to  the  fact  that  the  plaintiffs  have  to  some  extent 
themselves  brought  about  the  present  state  of  things. 
The  fact  that  if  an  injunction  were  granted  a  nuisance 
would  be  a  necessary  consequence  unless  the  defend- 
ants tike  stepa  to  prevent  it,  affords  them  no  defence 
to  the  action,  even  if  it  be  true  that  they  cannot 
prerent  it  without  obtaining  further  statutory  powers. 
It  is  the  defendants'  duty  to  keep  the  Homsey  sewage 
ottt  of  tiie  plaintiffs'  sewer,  and  fiie  defendants  cannot 
eflfiKtoally  urge  their  inability  to  perform  their  duty 
as  a  reason  for  the  court  ddng  nothing.  T7pon  this 
point  AUomey-Oeneral  v.  Council,  <fcc.,  of  BirmingJiam, 
6  W.  B.  811,  4  K  &  J.  528,  and  Aitomey-Oeneral  V. 
^Wiuy  Hatch  Lunatic  Asylum,  17  W.  B.  240,  L.  B. 
4  Ch.  App.  146,  are  well-known  auti^orities.  At 
the  asme  time,  the  difficulty  in  which  an  injunc- 
tion may  place  public  bodies  if  compelled  to  dose 
sewtts  under  thor  control,  but  in  daily  use,  has 
iodooed  the  court  in  many  oases  not  to  exert  its 
jorisdktion  to  the  utmost  where  it  is  not  abso- 
hitely  essential  to  do  so.  Attorney-General  v.  Adon 
Lond  Board,  and  other  cases  following  it  and 
cited  in  the  argument,  are  illustrations  of  this  re- 
bKtsDce.  Havmg  regard  to  these  decisions  and 
to  the  conduct  of  the  plaxntifb  we  think  that 
all  that  the  court  oug^t  to  do  in  this  case  at  the 
present  moment  is  to  make  a  dedaration  establishing 
the  phdntiffii'  right  to  relief,  and  to  give  the 
dsCenoants  reasonable  time  to  do  what  is  necessary 
to  prevent  the  flow  of  the  Homsey  sewage  down  the 
Stroud  Qreen  sewer  to  the  injury  of  the  plaintiffiB, 
od  to  give  the  plaintifb  liberty  to  apply  for  an  in- 
jandion  at  the  end  of  that  time.  This  will  give  the 
defendants  time  to  make  other  arrangements,  and  we 
tnat  wOl  induce  the  plaintiffs  to  assist  them  in  their 
ttdeavonrs  to  do  what  is  necessary  to  drain  their 
own  district  without  invading  the  plaintiffs'  rights. 
Aidi  an  order  will,  we  think,  be  more  just  than  an 
ininnction  now  with  a  stay  of  execution.  Such  an 
mjnnction,  however  carefulK-  worded,  miffht  prove 
umeoessarily  oppressive.  The  order  of  Uie  court, 
thersf ore,  will  oe  as  follows :  Allow  the  appeal  and 
lefeise  the  judgment  of  the  court  below,  and  order 
the  defendants  to  pay  the  costs  of  the  action  and  of 
the  simeal.  Dedstf e  that  the  defendants  are  not 
entitlea  to  send  sewage  from  any  sewers  in  the 
perish  of  Homsey  into  the  Stroud  Green  sewer  with- 
out the  oonaent  of  the  plaintiffs..  And  let  the 
plsiiitii&i  be  at  liberty  to  applv  to  the  judffe  to  whose 
sourt  this  action  is  attacbea  at  the  end  of  twelve 
months  from  ttie  date  of  this  order  for  an  injunction 
to  enfinoa  their  tights  as  above  declared. 

Afpeal  aUowed, 

floWton,  BramaU,  WMte,  S  Sandere ;  Ta$ham  & 
SMy. 


Prom  Chan.  Div.  \ 

(Lindley,  if  B..  and  Bigby  and  | 

Yaughan  Williams,  L.  Jj.)      i 


Feb.  6,8,0, 12,13; 
March  6. 


AnOBiraY-GXNBBAL   (OK    TBX    BBLATIOV    OF    THS 

Powell  Duffbyn  Stbajc  Coal  Co.)  v.  Gvabdiaits 
OF  Mbbthyb  Tydfil  ITniok.  (a.) 

Poor  law  —  Belief — Improper  relief— Strike — Wilful 
refusal  to  work — ** Sudden  and  urgent  necessity** — 
Poor  Law  Act,  1601  (43  Sliz,  c.  2),  ss,  1,  2^Poor 
Law  Act,  1834  (4  <fe  6  Will.  4,  c.  76),  w.  15,  42,  52, 
64,  105— Poor  Law  Audit  Act,  1848  (11  <fc  12  Vict. 
c.  91),  s.  ^—Vagraiits  Ad,  1824  (3  Geo.  4,  c.  83), 
s,  3. 

The  payment  hy  poor  Jaw  guardians  out  of  the  poor 
rates  of  any  money  for  setting  to  work  or  for  the  rdief 
of  dbU^hodied  men,  who  are  at  the  time  able  to  ohtcUn 
and  perform  work  at  wages  sufficient  to  support  them- 
sdves  {and  their  wives  and  families,  if  any),  is  tin- 
lawfid,  and  ought  to  be  disallowed  by  the  auditor  on 
auditing  the  guardians*  accounts.  But  this  statement  of 
the  law  does  not  indude  relief  given  to  or  for  the  wives 
and  children  of  such  men;  and  it  is  also  vHthout 
prejudice  to,  and  is  in  no  way  to  affed,  the  power  of 
the  Local  Government  Board  to  remit  such  disallowed 
payments,  even  although  unlawfully  made,  under  the 
statute  11  (f:  12  Vid.  c.  91,  s,  4,  or  any  other  statute 
enabling  them  so  to  do. 

Decision  of  Bomer,  J.  (80  L.  T.  Rep.  618,  47  W.  B. 
Dig.  149),  reversed. 

It  is  not,  however,  lawful  for  guardians  to  refuse 
rdief  to  those  who  are  in  immediate  physical  need  of  it, 
and  are  at  the  time  untible  to  obtain  and  perform  work, 
on  the  ground  that  such  persons  have  reduced  themsdvea 
to  their  present  incapacity  to  obtain  and  perform  work 
by  their  own  wilful  nfgled  and  refusal  to  work  in  the 
pad. 

Appeal  from  a  decision  of  Bomer,  L.J.  —  then 
Bomer,  J.— (80L.  T.  Bep.  618,  47  W.  B.  Dig.  149), 
given  on  the  27th  of  March,  1899,  to  the  effect  that  it 
was  lawful  for  the  Merthyr  Tydfil  Guardians  to  grant 
out-door  relief  to  able-bodied  strikers  during  the 
continuance  of  a  coal  strike  in  South  Wales. 

On  the  31st  of  March,  1898,  owing  to  the  discontent 
of  the  colliers  with  the  sliding  scale  of  wages  then  in 
use  in  connection  with  the  coSieries  in  the  neighbour- 
hood of  Merthyr  Tydfil  in  South  Wales,  the  colliers 
decided  to  stop  work,  and  the  collieries  were  accord- 
ingly closed.  Am  a  result  of  this  strike  a  number  of 
iron  and  steel  workers  in  the  locality  were  involun- 
tarily thrown  out  of  work.  On  the  11th  of  April  the 
colliery  owners,  in  order  to  induce  the  men  to  return 
to  work,  caused  notices  to  be  posted  at  the  pit  tops 
and  other  places  oS^xixif;  them  a  substantial  advance 
on  thdr  former  rate  of  wM;es.  These  notices 
remained  posted  up  at  the  comeries  until  the  18th 
of  July,  up  to  which  d^te  it  was  competent,  as 
alleged  by  the  plaintiff,  for  any  single  workman,  or 
number  of  worlonen,  had  he,  or  they,  so  desured,  to 
resume  work  in  the  collieries  on  the  advertised  terms. 
The  strikers,  however,  declined  for  many  months  to 
avail  themselves  of  the  oppartonity  thus  offered*  The 
notices  thus  posted  had  no  application  to  labourers 
at  the  steel  and  iron  works  who  were  then  out  of 
occupation. 

Towards  the  end  of  April,  1898,  a  large 
body  of  colliers  and  iron  and  steel  workess, 
who  were  out  of  work  tyy  reason  of  the  strike, 
applied  for  relief  to  the  poor  law  guardians  of 
the  Merthyr  Tydfil  Union.  On  the  23rd  of  April 
the  guardians  resolved  to  form  themselves  into  a 

(a.)  Beported  by  J.  E.  Mobris,  Esq.,  Barrister- 
at-Law. 
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oominittee  to  diaoius  the  neoessary  arraDgements ; 
and  on  the  26th  of  April  they  resolved,  on  the  recom- 
mendation of  their  poor  law  inspector,  to  open  stone- 
yards,  where  required,  thronghout  the  union.  Sach 
yards  were  accordingly  opened  on  the  10th  of  May, 
and  on  au  average  some  4,360  able-bodied  strikers 
were  daily  employed  at  the  yards,  till  the  same  were 
closed  by  another  resolution  of  the  board  on  the 
6th  of  August.  About  1,300  of  those  thus  daily 
employed  were  labourers  in  the  steel  and  iron  works. 
The  men  employed  in  the  yards  were  relieved, 
as  to  one-thizd,  in  money,  and  as  to  two-thirds,  in 
kind ;  the  amount  being  regulated  in  the  case  of  each 
striker  by  the  number  of  persons  constituting  his 
family.  In  order  to  raise  the  sums  of  money 
necessitated  by  the  opening  of  the  stoneyards,  the 
board  of  euardians  resolved  on  the  2nd  of  July  that  a 
call  of  £20,000  should  be  made  on  the  parishes 
composing  the  union ;  and  on  the  9th  of  July  orders 
were  issued  to  the  overseers  of  the  different  parishes 
for  the  levying  of  their  respective  assessments.  On 
the  3rd  of  August,  1898,  the  writ  was  issued  in  the 
present  action,  which  was  instituted  by  the  Attomey- 
ueneral  on  the  relation  of  the  Powell  Duffmi  Stetun 
Coal  Oo.  (Limited)  on  behalf  of  themsdves  and 
all  others  the  ratepayers  of  the  Merthyr  Tydfil 
Union.  The  plaintiff  sought  (1)  an  injunction  to 
restrain  the  board  of  guardians  from  defraying  out 
of  the  common  fund  of  the  union  the  expenses  of 
maintaining  the*  before-mentioned  stoneyards,  and 
from  defraying  out  of  the  said  fund  the  expenses  of 
relieving  at  such  yards  any  able-bodied  persons 
otherwise  than  in  accordance  with  the  statutes  in 
relation  to,  and  the  orders  of  the  Local  Government 
Board  r^gulating^,  the  r^ef  of  the  poor  in  the  said 
union ;  (2)  an  injunction  to  restrain  the  board  from 
issuing  or  enf  ondnff  or  receiving  payments  in  respect 
of  any  of  the  pariues  in  the  said  union  towards  the 
relief  of  the  able-bodied  persons  in  the  said  union 
otherwise  than  in  accordance  with  the  said  statutes 
and  orders;  (3)  a  dedaration  that  ''the  establish- 
ment and  maintenance  by  the  defendants  of  labour 
yards  or  relief  works  for  the  purpose  of  providing 
out-door  relief  for  able-bodied  persons,  to  the  know- 
ledge of  the  defendants  otherwise  able  to  maintain 
themselves  and  their  families,  and  the  expenditure  by 
the  defendants  of  part  of  the  common  fund  of  the 
union  for  the  purpose  of  relieving  such  able-bodied 
persons  and  then:  families  constituted  a  breach  of  the 
statutory  duties  of  the  defendants ;  (4)  repayment  to 
the  common  fund  of  the  said  union  by  the  defendants 
of  all  moneys  paid  by  them  out  of  such  fund  to  or 
for  the  able-bomed  workmen  alreadv  mentioned. 

The  power  of  the  Merthyr  Tydfil  Union  to  grant 
relief  to  able-bodied  paupers  was  regulated  by  two 
orders,  dated  respectively  the  1st  and  the  29th  of 
October,  1870,  and  made  by  the  Local  Government 
Board  in  pursuance  of  the  authority  for  that  purpose 
vested  in  them  by  section  52  of  the  Poor  Law  Act, 
1834.  The  nature  and  contents  of  these  orders,  so 
far  as  is  material  to  the  present  issue,  are  suffi- 
cientiy  set  out  in  the  judgment  of  Lindley,  M,B., 
below. 

It  appeared  from  the  evidence  given  at  the  trial  of 
the  action  before  Bomer,  J.,  on  uie  2lBt  and  22nd 
of  February,  1899,  that  in  a  large  number  of  instances 
in  which  relief  had  been  given  to  able-bodied  strikers 
between  the  10th  of  May  and  the  6th  of  August,  1898, 
no  report  had  been  made  to  the  Local  G^ernment 
Board  within  the  period  of  fifteen  days  provided  for 
such  report  by  section  152  of  the  Poor  Law  Act,  1834. 
In  other  cases,  however,  the  requisite  report  had 
been  duly  made.  Evidence  was  also  called  to  prove 
(1)  the  reality  of  the  distress ;  (2)  that  the  workhouse 
was  foil;  and  (3)  tbat  no  other  practical  method 


existed  for  granting  relief  except  by  meana  of  the 
stoneyards. 

Bomer,  J.,  declined  to  make  any  of  the  orders,  or 
to  grant  the  declaration  asked  for. 

From  this  decision  the  plaintiff  now  appealed. 

NeviUe,  Q,C.,  Upjohn,  Q,C,,  and  S.  G,  Luakingiifn, 
fortheappellant.--<l)  The  relief  given  in  this  case 
was  clearly  unlawful,  and,  as  sucb,  cannot  be 
covered  by  any  subsequent  sanction,  even  in  thoae 
cases  in  which  sanction  has  been  duly  applied  for  and 
granted.  Sanction  under  section  52  of  the  Act  of 
1834  can  cover  only  cases  of  irregolaritjr,  not  of 
initial  unlawfulness.  (2)  That  the  relief  given  was 
unlawful  IS  clearly  shown  by  the  whole  tenor  of 
the  Poor  Law  statutes  from  Hen.  8  down  to  the 
Act  of  1834.  AU  these  statutes  are  collected  in  a 
learned  note  to  Hex.  v.  CoUeU,  2  B.  &  C,  324, 
at  p.  326.  None  of  these  statutes  contemplated 
givmg  relief  to  those  who  were  able,  but  nnwiUinic, 
to  work ;  Lambard's  Eirenarcha,  bk.  2,  ch.  7»  p.  207 ; 
Blackstone's  Commentaries,  vol.  1,  p.  360  (llth  ed.); 
Bex.  V.  HyghwoHh,  1  Stra.  9;  Bex.  v.  Nofih 
Biding  of  Yorkshire  Jueticee,  3  Dow.  &  By.  510,  2 
B.  &  C,  286 ;  Bex.  v.  CoUeU.  (3)  As  to  wives  and 
childrei^  under  sixteen  years  of  age,  who  wen,  no 
doubt,  innocent  victims,  relief  granted  to  them  is 
equivalent  under  section  56  of  4  &  5  Vict,  c  76  to 
relief  granted  to  the  husbands  and  fathers.  A  wife 
is  entitled  to  no  separate  relief  when  living  with  her 
husband.  The  case  of  childreo,  moreover,  is  dnly 
provided  for  by  sections  1  and  5,  sub-section  4,  ot 
the  Prevention  of  Cruelty  to  Children  Act,  1894  (57  t 
58  Vict.  c.  41).  .  [Vaughan  Williams,  L.J.,  directed 
attention  to  Bex.  v.  St  Mary,  lelington^  6  L.  T. 
Bep.  606,  10  W.  B.  0.  L.  Dig.  64.]  (4)  As  to  the 
form  of  the  present  action  (i.)  the  alteiiiatiTe  remedy 
before  the  auditor  provided  by  sections  32-36  <rf 
the  Act  of  1834  is  an  inconvenient  one,  beeanas 
(a)  the  auditor  has  no  proper  power  to  investi- 
gate tiie  accounts;  (6)  the  appeal  provided  to 
we  Local  Government  Board  is  an  appeal  to  a  non- 
judicial body;  (c)  the  alternative  appeal  to  the 
Qaeen's  Bench  is  possible  only  by  the  cumber- 
some method  of  a  ceHtoran.  One  of  the  objeeti 
of  the  Judicature  Act  was  to  render  poosible  meh  a 
course  as  the  one  now  taken.  Moreover,  we  allege  a 
breach  of  trust,  which  is  entirely  a  matter  for  the 
Chancery  Division.  We  do  not  now  prev  for  tte 
injunctions,  unless  the  court  is  unable  to  make  the 
declaration  in  their  absence.  (iL)  It  is  perfectly 
competent  for  the  Chancery  Division  to  intsfen 
with  the  discretion  of  overseers:  AUomey-Omtr^l 
V.  Wilkineon,  7  W.  B.  301,  28  L.  J.  Ch.  392,  si 
p.  395 ;  AUomey-Qeneral  v.  Soiiihamjplon.  17  Sub.  6; 
AUorney-Qmeral  v.  Compton,  1  Y.  &  C.  Cb.  C«b. 
417,  at  p.  426, 427,  and  429 ;  AUom^-Genertil  v.  Wtd 
HarUepool  Improvement  Commianonere,  18  W.  B.  6S5, 
L.  B.  10  £q.  152,  per  James,  V.C,  at  158. 

Sir  Edward  Clarke,  Q.C.,  Swin/en  Eady^  Q.C.^  and 
Alexander  Glen,  for  the  respondents.— (l)  The  policy 
of  the  whole  series  of  Poor  Law  statutes  from  BCsb. 
8  to  the  Act  of  1834  was  that  relief  must  be  given  in 
every  case  of  immediate  physical  neceasify,  quite 
apart  from  the  question  of  the  charaoter  of  the 
recipient  If  the  recipient  come  on  the  rates  tfarongh 
his  own  wilful  act,  he  is  subsequently  puniahahle  mider 
section  3  of  the  Vagrants  Act,  1824  (5  Geo.  4,  c  S3). 
But  at  the  moment  of  necessitv  relief  must  be  gma 
him.  If  the  relieving  officer  refused  to  grant  reBel  he 
would  be  criminally  liable :  Clark  v.  JoOin,  21  W.  B. 
294.  Even  under  the  Vagrante  Act,  1824,  ^ 
question  would  arise.  Did  these  men  wilfolly  refaw 
or  neglect  to  work  P  And  in  answering  this  qaaifwa 
one  would  have  to  consider  whether,  having  xegazd  to 
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all  the  ciieamstaooes  of  fhe  oase,  they  were  justified 
in  so  lefunng.  Farther,  we  deny  that  any  single 
individnal  ooold  have  gone  baok  and  got  work  for 
himself.  As  to  the  phrase  in  statute  43  Eliz.  o.  2, 
f.  1,  "  having  no  means  to  maintain  them,"  that  does 
not  mean  **  not  being  able  to  go  and  get  the  means." 
It  means,  on  the  contrary,  the  actual,  present 
non-possession,  in  money  or  money's  worth,  of 
the  means  of  living :  Beg.  v.  Chandler,  3  W.  R.  404, 
6  Cox  G.  G.  519;  Beg.  v.  Mabhett,  5  Cox  G.  G.  339. 
(2)  As  to  the  form  of  the  action,  (i.)  certiorari  is  a 
perfectly  convenient  remedy;  (ii.)  Attamey-Oeneral 
V.  WiUnnson,  AUomey-Oeneral  v.  SotUhan^Um,  and 
AHoTTiey^Oeneral  v.  CompUm,  were  all  of  them  cases 
of  extianeons  expenditnre ;  whilst  AUamey^Oeneral 
V.  West  Hartlepool  Commiseionera  was  not  a  Foor  Law 
case  at  all.  [Yauohak  Williams,  L.J.,  called 
attention  to  Bex.  v.  Bartholomew  Wiruhip,  5  Burr. 
2677.]  (3)  A  declaration  of  the  kind  now  asked 
for  ooght  not  to  be  lightly  made :  Barradough  v. 
Brown,  [1897]  A.  G.  615,  per  Lord  Davey,  at  p.  623, 
46  W.  B.  Dig.  64;  Orand  Junction  Water  Co.  v. 
Hampton  Urban  Diitrict  Council,  46  W.  B.  644, 
[1898]  2  Gh.  331,  per  Stirling,  J.,  at  p.  344. 

Neville,  Q.C.,  in  reply.  —  The  fact  that  the 
guardians'  powers  are  limited  is  shown  by  section  105 
of  the  Act  of  1834 :  Beg.  v.  Stewart,  12  A.  &  E.  773, 
at  p.  777. 

Our.  adv.  tiult. 

Linblby,  H.B.— Under   the  Poor   Law  statutes 

passed  before  1834  the  only  persons  entitled  to  reli^ 

out  of  the  poor  rates  were  those  described  in  the 

43  Eliz.  c  2,  under  three  heads— namely  (1)  the 

childzen  of  parents  unable  to  keep  and  Tn^int^in 

them;  (2)  such  persons  who,  having  no  means  to 

maintain  themselves,  used  no   ordinaxr  and  daily 

trade  of  life  to  get  their  living  by ;  (3)  the  lame. 

Impotent,  old,  blind,  and  such  others  as  were  poor 

and  not  able  to  work*     The  first  two  of  these  classes 

were  to  be  relieved  by  being  set  to  work ;  the  third 

alone  were  to  be  relieved  without  work.    Omitting 

ohildren,  and  speaking  only  of   adults,  the   older 

statutes  drew  a  broad  distinction  between,  first,  the 

impotent  poor,  that  is,  poor  unable  to  work  and  who 

were  to  be  relieved  without  work;  and  secondly,  the 

able-bodied  pOor,  that  is,  poor  able  to  work  but 

unable  to  maintain  themso^^  es.    These  were  to  be 

relieved,  but  only  by  bt  .^g  set  to  work.    If  a  poor 

peraon  able  to  work,    and  for   whom .  work   was 

found  by  the  parish  authorities,  would  not  work,  he 

became  liable  to  imprisonment  under  section  2  of  the 

statute  of  Elizabetn  and  the  subsequent  Vagrants 

Acta ;  but  I  can  find  nothing  in  the  statutes  before  1834 

which   entitled   an  aUe-Mdied  person  having  the 

meansofsnppOTting  himself  to  obtain  relief  fnmithe 

I>ari8h  authorities  bv  being  set  to  work  or  otherwise. 

On  the  other  hand,  orders  for  the  relief  of  poor 

persons  were  constantly  quashed  on  the  ground  that 

tbey  were  not  stated  to  be  impotent.    A  poor  person 

able  to  work  and  able  to  procure  work  might  become 

obargeable  to  the  parish  by  refusing  to  work  so  long 

mi9  to  become  physically  unable  to  worker  by  reducing 

bia  wife  and  children  to  such  a  state  as  to  render 

tbem  chargeable  to  the  parish.    If  he  did  this  he 

^wrould  force  himself  and  them  on  the  rates-  and  be 

punishable  under  the  Vagrants  Acts.    This  is  the  true 

explanation  of  the  language  used  in  the  Vagrants 

Aet  of  5  Geo.  4,  c  83,  s.  3.    It  says :  **  Every  person 

being  able  wholly  or  in  part  to  maintain  hunself  or 

berself  or  his  or  her  family  by  work  or  by  other  means 

mad  wilfully  neglecting  or  refusing  so  to  do,  by  which 

refusal  or  neglect  he  or  she,  or  any  of  his  or  her  family 

^«rlu>m  he  or  she  may  be  legally  bound  to  maintain, 

•ball  have  become  chargeable  to  any  parish,"  &c.. 


shall  be  deemed  to  be  an  idle  and  disorderly  person 
and  be  liable  to  imprisonment.  The  penalty  here 
inflicted  is  for  a  wrong  done  by  the  person  imprisoned ; 
and  the  wrong  don%  is  by  becoming  chargeable  or  by 
rendering  others  whom  he  ou^ht  to  support  chargeable 
on  the  rates  when  he  had  no  justification  for  so  doing. 
It  would  be  an  entire  perversion  of  this  statute  to  con- 
strue it  as  entitling  an  able-bodied  man  who  could 
support  himself  if  he  would  to  relief  of  any  kind  by 
the  parish  authorities.  He  could  demand  no  relief  in 
food  or  work  from  them  if  he  could  obtain  work  and 
could  support  himself  and  family  without  their 
assbtance.  This  condumon  as  to  the  effect  of  the 
older  Poor  Laws  is  based  upon  a  careful  perusal  of 
them,  and  upon  what  is  to  be  found  in  digests  and 
treatises,  and,  in  particular,  upon  the  resolutions  of 
the  judges  in  Lambard's  Eirenaroha  8,  9,  and  10, 
whicm  I  regard  as  an  extremely  valuable  exposition  of 
the  law  by  persons  thoroughly  well  acquamted  with 
it  and  its  working  in  and  shortly  alter  the  reign  of 
Elizabeth.  I  have  not  succeeded  in  finding  any 
judicial  interpretation  of  the  words  "  Such  persons, 
married  or  unmarried,  having  no  means  to  maintain 
them,  as  use  no  ordinary  and  daily  trade  of  life  to 
get  tJieir  living  by."  These  are  the  words  used  in 
section  1  of  the  statute  of  Elizabeth  to  describe  the 
dass  of  able-bodied  i>oor  able  to  procure  work.  It 
must  be  borne  in  mind  that  the  Poor  Laws  have 
nothing  to  do  with  the  regulation  of  labour.  That 
was  provided  for  by  otiier  statutes  relating  to 
labourers  and  artificers.  The  Poor  Laws  impose  on 
the  comparatively  well-to-do  the  duty  of  supporting 
those  who  by  reason  of  their  poverty  cannot  maintain 
themselves.  This  being  so,  the  inability  to  maintain 
himself  which  justifies  an  able-bodied  man  in  requir- 
ing relief  from  the  Poor  Law  authorities,  must,  I 
apprehend,  be  a  real  actual  inability  to  support 
himself  on  any  terms  which  he  can  in  fact  comply 
with,  and  which,  as  between  him  and  the  rate- 
payers, do  not  justify  him  in  refusing  to  support 
himself.  He  cannot,  m  my  opinion,  lawfully  justify 
such  ref  iwal  on  the  ground  that  he  cannot  obtain  work 
on  terms  which,  as  between  him  and  his  employer, 
he  does  not  consider  reasonable.  What  is  a  reason- 
able agreement  for  a  man  to  enter  into  is  one  thing ; 
what  IS  a  reasonable  justification  for  a  man  com- 
pelling others  to  support  him  is  quite  another  thing. 
But  it  is  the  latter  alone  which  the  Poor  Law 
authorities  ought  to  consider.  This  is  a  matter  of  the 
utmost  importance  in  the  present,  case,  and,  indeed, 
in  all  cases  in  which  work  can  be  got  on  terms  which 
will  enable  a  man  to  support  himself  and  family,  but 
which  he  will  not  accept  because  he  prefers  to  stand 
out  in  the  hope  of  obtiuning  better  terms  than  those 
offered  him.  The  diort  effect  of  the  Poor  Laws 
before  1834  I  understand  to  have  been  as  follows: 
(1)  No  one  who  was  starving  could  be  lawfully 
refused  relief,  whether  he  was  in  that  state  by  his 
own  fault  or  not ;  (2^  poor  persons  physically  unable 
to  work  were  entitlea  to  relief  out  of  the  rates  without 
being  set  to  work ;  (3)  poor  persons  physically  able 
to  work,  but  who  could  not  obtain  work,  were  entitled 
to  relief  by  having  work  found  for  them  at  the 
expense  of  the  ratepayers  if  no  other  work  could  be 
found ;  (4)  poor  parsons  physically  able  to  work  were 
not  entitled  to  relief  in  any  other  way ;  (5)  but  poor 
persons  able  to  work  and  able  to  procure  it  might,  by 
refusing  to  work,  become  so  weak  as  to  be  no  longer 
aUe  to  work,  in  which  case  they  became  entitled  to 
relief  out  of  the  rates  and  at  the  same  time  liable  to 
imprisonment.  This  was  an  anomaly,  for  it  enabled 
a  person  to  obtain  a  legal  advantage  by  his  own  wrong- 
doing. The  anomaly  was  justified  on  grounds  of 
humanity.  The  penalty  for  refusing  to  work  was 
imprisomncnt,   not    death    by   starvation.      Under 
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Tuloitt  statates  passed  in  tli«  Yeign  of  Q^otg&  III. — 
viz.,  22  Geo.  3»  c.  89,  ss.  29-3d  (Qilbett's  Aot)«; 
36  Qeo.  3,  c.  23,  s.  1 ;  55  Geo.  3,  c.  137,  s.  3 ;  59  Geo. 
3, 0.  12,  8.  2,  outdoor  relief  was  authorized  to  be  given 
to  able-bodied  poor  who  could  not  support' tiiemselves 
and  families.  But  even  when  these  Acts  were  in 
force,  and  abused  as  they  were,  I  do  not  find  that 
they,  or  any  decisions  upon  them,  authorized  relief  to 
able-bodied  poor  who  could  support  themselves  and 
their  families  if  they  chose  to  do  so.  Rex.  v.  Hywcrth 
shows  that  before  these  Acts  no  relief  could  be 
lawfully  given  to  such  persons,  and  Bex*  v.  OolleU, 
decided  in  1823,  proceeded  on  the  supposition  that  the 
law  in  this  respect  remained  unaltered,  though  the 
mode  of  reUeviug  able-bodied  poor  who  coud  not 
obtain  work  was  left  undecided.  In  1834  the  Poor 
Law  was  very  greatly  improved.  Boards  of  guardians 
were  formed  and  a  Oentral  Poor  Juaw  Board  was 
created  with  very  large  powers  of  administration 
(see  4  &  5  Will.  4,  c.  76).  But  large  as  those  powers 
are,  I  cannot  find  anything  in  the  Act  of  1834  or  in 
any  later  Act  which  has  emarged  the  dass  of  persons 
entitled  to  relief  under  the  former  statutes.  I  can  find 
no  section  whidi  entitles  able-bodied  persons  to  support 
out  of  the  rates  if  they  can  obtain  work  and  suppdrt 
themselves  and  their  funilies,  if  they  choose  to  do  so. 
Section  54  of  the  Act  of  1834  authorizes -overseers  to 
give  temporary  relief,  but  not  money,  in  cases  of 
sudden  and  urgent  necessity.  The  object  of  this 
section  is  to  enable  overseers  to  act  without  reference 
to  the  guardians  in  cases  which  admit  of  no  delay. 
The  seme  section  authorizes  justices  to  order  medical 
relief  in  case  of  sudden  and  dangerous  illness.  This 
section  has  no  immediate  bearing  on  the  question 
which  has  to  be  decided  on  this  appeal ;  and  would 
not  require  further  notice,  except  for  the  contention 
thattiie  case  before  us  was  one  of  urgent  necessity.  I 
will  examine  this  contention  presently.  Having  ascer- 
tained the  classes  of  persons  entitled  to  relief  umler  the 
Poor  Law  statutes,  it  is  necessary  to  discover  whether 
the  Local  Government  Board  can  authorize  relief  to 
be  given  to  pers(MlB  not  entitled  to  demand  it,  and  to 
what  extent  this  power,  if  it  exists,  can  be  exerdBed. 
The  powers  of  the  Local  Government  Board  (who 
now  represent  the  Poor  Law  Commissioners)  are  very 
lar^e  and  must  be  carefully  examined.  The  enactments 
which  confer  special  powers  upon  them  relating  to 
this  subject  are  4  &  5  WHl.  4,  c.  76,  ss.  15,  42, 
52,  and  105,  and  11  &  12  Vict.  c.  91,  s.  4,  amended 
by  29  &  30  Yidt.  c  113,  s.  5.  Section  15  of  4  &  5 
Will.  4,  c.  76,  clearly  confers  no  power  to  grant  relief 
to  any  person  not  entitled  to  relief  under  the  Poor 
Law  statutes.  It  is  in  express  terms  confined  to  the 
administration  of  relief  according  to  those  statutes, 
aud  there  is  a  remarkable  provision  at  the  end  of  the 
section  to  ipiard  against  the  supposition  tiiiat  anytiiing 
in  the  Act  itself  should  enable  the  commissioners  to 
interfere  in  any  individual  case  for  the  purpose  of 
ordering  relief.  Section  42  of  the  same  Act  rdiates  to 
regulations  to  be  observed  in  workhouses,  and  has  no 
direct  bearing  on  this  case.  This  section  in  no  way 
authorizes  relief  to  be  given  to  persons  not  entitled  to 
it  by  law.  Section  52  is  more  importiint,  for  it  relates 
to  outdoor  relief  and  gives  the  commissioners  very  wide 
powers.  But  here,  again,  they  are  restricted  to  making 
regulations  declaring  *<  to  what  extent  and  for  what 
period  the  relief  to  m  given  to  able-bodied  persons  or 
to  theur  ftouilies  in  any  particular  parish  or  union  may 
be  administered  out  of  the  workhouse."  This  language 
assumes  that  the  persons  referred  to  are  entitled  to 
relief;  and  enables  rules  to  be  made  for  their  rdief 
out  of  the  workhouse,  instead  of  in  it.  But  I  cannot 
read  this  section  as  empowering  the  commissioners  to 
order  relief  to  be  given  to  persons  not  entitled  to 
relief  at  all  imder  the  statates  relathig  to  the  poor.  | 


Section  52,  like  the  others  already  notioed,  gives 
powers  of  administering  those  laws,  but  no  power  to 
alter  them.  That  section  enacts  that  relief  given 
contrary  to  the  regulations  shall  be  deemed  unlawfol 
and  sfaAll  be  disallowed  in  the  accounts,  but  the 
section  contains  a  proviso  enablingtbe  local  authorities 
to  depart  from  the  regulations  of  the  commissiopen 
in  cases  of  emergency,  and  authorizes  the  oommis- 
sioners  to  approve  of  such  departure,  and  any  reUel  so 
given  and  approved  "  if  otherwise  lawful "  is  not  to 
be  deemed  unlawful  or  be  disallowed.  So  that  even 
in  cases  of  emergency  no  relief  can  be  lawfully  given 
except  to  persons  entitled  to  it  under  the  Poor  Lav 
statutes.  The  recital  at  the  commencement  of  seotlca 
52  of  4  &  5  Will.  4,  o.  76,  refers  to  the  abuse  of  the 
powers  to  grant  outdoor  relief  conferred  by  the 
statutes  of  Geo.  3,  to  which  I  have  already  referred. 
But,  beuing  them  in  mind  and  attending  as  we 
ought  to  the  redtal  (which,  I  am  sorry  to  say, 
is  omitted  froih  the  last  edition  of  the  revised 
statutes),  I  cannot  arrive  at  the  conclusion  that 
the  commissioners  appointed  under  4  &  5  Will.  4, 
c  76,  io  carry  out  the  improvements  made  by  it 
are  empowered  to  extend  the  scope  of  the  Poor  Law 
statutes,  and  to  extend  their  application  to  pefwns 
not  entitled  to  relief  under  ttiem.  This  general 
conclusion,  arrived  at  from  a  study  of  the  language 
of  the  sections  referred  to,  is  strengthened  by  sectioa 
195,  which  prohibits  the  removal  of  illegal  rules  by  a 
certiorari  into  any  court  except  the  Queen's  Beaob. 
This  shows  that  the  commissioners  have  no  legislative 
as  distinguished  from  administrative  power.  If  farther 
authority  for  this  proposition  is  wanted  it  is  to  be 
found  in  WaddingUmy.  Gftardianso/the  Lotidon  l/nwm, 
6  W.  B.  599,  E.  B.  &  E.  370,  at  pp.  399,  400,  where  a 
retrospective  rate,  alleged  to  have  been  authoiiaed  hy 
regulations  made  by  the  commissioneni,  was  held 
illegal.  I  pass  now  to  another  statute,  which  goes 
furSier  than  any  I  have  yet  referred  to ;  I  mean  the 
11  &  12  Yict.  c.  91,  s.  4,  relating  to  the  aadit 
of  poor  law  accounts.  Under  this  Act  an  unlawfol 
expenditure  properly  disallowed  by  the 
may,  nevertheless,  be  allowed  by  the 
on  appeal  from  his  decision.  If  the  > 
find  the  subject-matter  of  the  diaaUowanoe  was 
incurred  "  under  such  circumstances  as  to  make  it 
fair  and  equitable  that  such  disallowance  shall  be 
remitted  "  they  have  the  power  to  remit  it — t.e.,  to 
authorize  the  allowance  of  the  unlawful  and  pcopaly 
dirallowed  expense.  This  is  a  very  large  power, 
which  is  now  entrusted  to  the  Local  GovemnBaDt 
Board,  and  with  the  exerdse  of  whidi,  when  it  ariass, 
this  court  cannot  interfere.  But  the  remission  of 
the  disaUowance  of  an  expense  unlawfully  incorrsd 
no  more  renders  lawful  the  incurring  of  the  expenas 
than  a  pardon  for  a  crime  renders  lawful  the  past 
criminal  conduct  of  the  person  pardoned.  The  power 
of  the  commissioners  to  allow  an  unlawful  expensa 
does  not  arise  until  such  expense  has  been  ineiored 
and  been  disallowed ;  and  if  the  High  Ooort  has 
jurisdiction  to  prevent  the  improper  expense,  thai 
jurisdiction  is  not  taken  away  by  the  power  given  to 
the  commissioners  to  allow  the  expense  if  it  haa  bem 
Ulegslly  made.  So,  if  the  illegal  payment  ia  a  gnomd 
for  indictment,  its  allowance  by  the  commiaaiooera 
will  aflbrd  no  legal  answer  to  the  indictment.  Ajt  the 
same  time,  the  existence  of  this  power  ought  to  Baka 
the  court  very  careful  in  granting  injunctions  rehrtng 
to  Poor  Law  relief.  Having  now  examined  all  the 
statutory  enactments  which  have  to  be  ooi»adef«d, 
I  pass  to  those  regulations  made  by  the  oomnue* 
doners  which  are  applicable  to  the  Merthyr  '!^rdfi 
Union.  Tkey  are  dated  the  1st  of  October,  1870,  aad 
the  29th  of  October,  1870.  As  ini|ht  be  expytat 
they  relate  to  the  mode  of  administering  rdief  la 
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poor    penoDB   in    the    unioB.     They   are    purely 
adminiBtrative  orders ;  they  m  no  way  (inadvertenUy 
or  oiherwiBe)  purport  to  authorize  the  ffrantiuje  of 
relief  to  persons  not  entitled  to  it.    Article  1  of  the 
order  of  the  Ist  of  October,  1870,  says  that  ''every 
able-bodied  person  requiring  relief  "  shall  be  relieved 
wholly  in  the  workhouse,  except  in  certain  specified 
bases,  the  first  of  which  is  "  where  such  persons  shall 
require   relief   on    account   of   sudden  and  urgent 
necessity."    The  expression  '*  every  person  requiring 
telief  "  in  the  first  article  cannot  mean  every  person 
asking  tor  relief  whether  entitled  to  it  or  not.    The 
regulations  relate  to  the  working  of  the  Poor  Laws, 
and  the  expression  in  question  must  in  reason  be 
confined  to  those  persons  who  are  entitled  to  relief 
under  the  Poor  Laws,  and  require  such  relief.   Again, 
the  first  exception  refers  only  to  such  emergencies  as 
require. outdoor  relief  instead  of  indoor  relief.    It 
has  reference  to  the  necessities  of  tliose  entitled  to 
relief.     It  in  no  way  enlarges  the  class  of  persons 
entitled    to   relief   under  the  Poor   Law    statutes. 
If   the    workhouse   is   full,  the  exception  justifies 
giving    outdoor    relief    to   poor    persons    entitled 
to  relief  who  cannot  be  received  into  the  workhouse ; 
and   if  the  workhouse  is  not  full  a  poor  person 
entitled  to  relief  may  need  it  so  urgently  as  to  entitle 
him  to  outdoor  relief  before  he  can  reach  the  work- 
house.^   But  to  construe  the  exoeption  as  justifying 
relief  in  any  shape  to  persons,  few  or  many,  who  are 
not  entitled  to  any  relief  at  all  is  entirely  to  mistake 
the  object  of  the  exception  and  to   put  upon  its 
language  a  meaning  which  it  will  not  bear.    The 
order  or  regulation  of  the  29th  of  October,  1870,  is 
again  a  merely  administrative  order  direciing  how 
outdoor  relief  is  to  be  given  to  the  poor  entitled  to  it. 
As  I  understand  the  order,  outdoor  re}ief  is  only  to  be 
given  to  the  able-bodied  poor  who  are  entitled  to 
relief  and  who  will  do  a  certain  amount  of  work.    But 
if  they  comply  with  that  condition  they  are  entitled  to 
such  relief  for  themselves  and  their  families,  partly 
in  food,  dothing,  and  articles  of  necessity,  and  partly 
in  money,  as  stated  in  the  order.    I  now  proceed  to 
consider  what  has  been  done  in  this  case.    There  is 
no  cQDfiict  of  evidence;   all  the  material  facts  are 
admitted.    Belief  has  been  given :  (1)  To  wives  and 
children  reduced  to  destitution  by  the  strike ;  (2)  to 
aUe-bodied  men  thrown  out  of  work  by  the  strike 
and  unable  to  obtain  work  and  maintain  themselves 
whilst  it  lasted.     Both  of  these  classes  of  persons 
were  entitled  to  relief  under  the  statute  of  Elizabeth, 
and  there  has  been  no  unlawful  expenditure  of  the 
poor  rates  in  supporting  them.    It  is  true  that  the 
wives  and  children  of  the  sfxikers  were  not  themselves 
applicants   for  relief   and   were  relieved    indirectly 
through  the  strikers,  but  this  only   amounts  to  an 
impropriety  in  the  mode  of  relieving  them.     This 
impropriety  is  not  a  matter  for  this  coiurt's  interference. 
It  ia  unimportant  in  considering  whether  the  wives 
and  children  were  entitled  to  relief  or  not.    But  the 
ooUiers  who  struck  work  were  able-bodied  men  who 
might   have  obtained   work  and   who  might  have 
maintained  themselves  and  their  families,    l^ese  men 
when  relieved  were  not  so  reduced  by  want  as  to  be 
unable  to  keep  themselves  and  their  families  off  the 
rates*  and  it  was  their  dear  duty  to  do  so  if  they 
could.    In  my  opinion  these  persons  had  no  right  to 
be  relieved  when  they  applied  for  relief,  and   the 
authorities  were  not  justified  either  by  the  Poor  Law 
statutes  or  by  any  regulations  made  under  them  in 
affordmg  such  relief.      The  evidence  does  not  ahow 
that  the  colliers  were  physically  too  weak  and  HI  to 
work,  nor  that  any  of  them  were  prevented  by  fear 
of  violence  from  accepting  work  within  their  reach. 
They  are  described  as  destitute,  and  in  one  sense  they 
were  so;  they  had  neither  food  nor  money.    But  they 


were  able-bodied  men  physically  well  and  able  to  work; 
and  the  answer  to  the  fourth  interrogatory  shows  that 
they  might,  if  they  had  chosen,  have  obtained  work 
at  wages  sufficient  to  support  themselves  and  families. 
It  was  contended  that  this  was  only  true  if  they  all 
went  to  work  in  a  body ;  and  that  it  was  not  true  of 
them  individually.  I  cannot  read  the  answer  to  the 
fourth  interrogatory  as  open  to  this  construction. 
No  one  of  the  colliers  was  willing  to  accept  work 
uiUess  the  others  did  the  same;  and  no  one  could 
have  worked  the  collieiy  without  others.  But  the 
admissions  show,  in  my  opinion,  that  each  and  every 
collier  could,  if  he  had  chosen,  have  kept  himself 
and  his  family  off  the  rates.  I  draw  no  distinction 
between  strikers  and  other  able-bodied  men  who  can 
support  themselves,  but  who  will  not.  There  is  no 
difference,  so  far  as  the  Poor  Law  is  concerned, 
either  for  better  or  for  worse  between  men  on  strike 
and  other  men  who  can,  but  will  not,  support  them- 
selves. To  use  the  rates  to  support  str^ers  or  any 
other  persons  able  to  support  themselves  is,  in  mv 
opinion,  illegal ;  although  rather  than  let  even  such 
persons  starve,  relief  may  be  given  to  them  when 
physically  unable  to  work.  ThiB  anomaly  I  have 
already  alluded  to.  As  I  understand  Bomer,  J.'s, 
judgment,  we  do  not  differ  in  holding  that,  speaking 
generally,  it  is  wron^  to  grant  relief  to  able-bodied 
persons  who  can  obtain  work  and  support  themselves 
and  families.    But  he  has  treated  this  case  as  one  of 


urgent  necessity,  and  as  consequently  instiling  the 
guardians  in  granting  relief  as  they  did.  BLere  I  am 
unable  to  foflow  him.    I  have  already  pointed  out 


that  the  guardians  were  justified  in  relieving  the  wives 
and  children  even  of  the  coUiers  and  in  granting  relief 
to  non-strikers  thrown  out  of  employment  by  the  strike. 
These  persons  were  all  entitled  to  relief  without  refer- 
ence to  any  question  of  sudden  emergency.  The  num- 
bers of  them  might,  and  vei^  likely  did,  create  a  sudden 
emergency  entitling  them  to  outdoor  as  distinguished 
from  indoor  relief.  But  that  is  a  comparatively 
immaterial  matter,  and  one  which  the  court  ought  not 
to  concern  itself  about.  But  if  a  poor  person  physically 
able  to  work  can  obtain  work  and  so  support  himseM 
and  family  there  is  no  urgent  necessity,  nor  any 
necessity  at  all,  for  granting  him  relief.  Moreover, 
numbers  do  not  give  a  right  to  relief  to  persons  not 
individually  entitled  to  relief.  The  sense  in  which 
the  colliers  were  destitute  I  have  explained  already. 
They  were  not  so  weak  as  to  be  unable  to  work,  and 
they  were  not  rdieved  on  the  ground  that  they  were 
physically  in  that  condition.  They  were  relieved 
before  they  were  entitled  by  law  to  relief,  and,  I 
suppose,  from  fear  of  a  disturbance  and  of  violence. 
I  quite  agree  with  Bomer,  J.,  that  it  is  not  the 
province  of  the  'High  Court  to  administer  the  Poor 
Laws,  nor  to  interfere  with  guardians  in  the  perform- 
ance of  their  very  difficult  dijities,  the  performance  of 
which  demands  great  judgment,  sympathy,  and 
discretion.  Still  less  can  the  High  Oomt  interfere 
witiii  the  exercise  by  the  Local  Government  Board 
of  their  powers  to  make  regulations  for  the 
relief  of  persons  entitled  thereto  by  the  Poor  Law 
Acts.  Moreover,  the  allowance  by  the  board  of 
expenses  unlawfully  incurred  cannot  be  controlled  by 
the  court.  This  prevents  the  court  from  ordering 
the  guardians  to  make  good  any  expense  which  has 
been  incurred,  and  which  the  Local  Government 
Board  may,  in  their  judgment,  think  it  right 
to  allow.  But  this  information  was  filed  to 
restrain  the  gpiardians  from  misapplying  the  rates 
by  granting  relief  at  a  great  expense  to  persons 
not  entitled  thereto.  Certiorari  is  no  adequate  remedy 
in  such  a  case,  nor  is  there  any  other.  The  juris- 
diction of  the  High  Court  to  ^rant  an  injunction  to 
restrain  an  unlawful  application  of  rates  cannot  be 
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doubted,  and  the  obfleryations  in  the  Grand  Junction 
WcUerworha  Co.  y.  The  Hampton  District  Council  are 
not  applioable  to  fnch  a  case  as  the  present.  The 
guardians,  taking,  in  my  opinion,  an  erroneous  view 
of  their  power  and  duty  to  grant  relief  in  Buoh  a  case 
as  this,  contended  that  it  was  competent  for  them,  and 
indeed  their  duty,  to  grant  relief  on  the  ground  of 
emergency.  In  my  opinion  they  were  wrong  so  far 
as  the  colliers  themsdyes  were  concerned,  and,  as  the 
defendants  from  first  to  last  haye  maintained  that 
they  were  in  the  rieht  throughout,  I  think  the  court 
ought  to  make  a  dedaratiotf  to  show  that  the  infor- 
mation was  properly  filed  and  to  preyent  any  miscon- 
ception as  to  the  illegality  of  tiie  conduct  of  the 
guardians.  Such  a  declaration  is  not  open  to  the 
objection  against  making  abstract  declarations  on 
matters  not  within  the  court's  jurisdiction  as  in 
Barraclough  y.  Brown^  which  objection  was  forcibly 
pointed  out  by  Lord  Dayey  at  p.  623.  The  declar- 
ations asked  by  the  information  are  much  too  wide 
and  might  be  misunderstood.  Labour  yards  may  well 
haye  been  wanted  for  persons  entitled  to  relief,  because, 
although  able  to  work,  they  were  unable  to  obtain  work 
and  could  not  haye  been  taken  into  the  worUiouse.  The 
proper  order  will  be  as  follows :  Allow  the  appeal  and 
disdiarge  the  judgment  appealed  from.  Declare  that 
the  payment  by  we  defendants  out  of  the  poor  rates 
of  any  money  for  setting  to  work  or  for  the  relief  of 
able-bodied  men  who  were  at  the  time  able  to  obtain 
and  perform  work  at  wages  sufficient  to  support  them- 
selves (and  their  wiyes  and  families,  if  any)  was 
unlawful,  and  ought  to  be  disallowed  by  the  auditor 
on  auditing  the  defendants'  accounts.  But  this 
declaration  does  not  include  relief  giyen  to  or  for  the 
wiyes  and  children  of  such  men,  and  the  said  declara- 
tion is  without  prej  udice  to  and  is  in  no  way  to  affect 
the  power  of  the  Local  Goyemment  Board  to  remit 
such  disallowed  payments,  although  unlawfully  made, 
under  the  statute  11  &  12  Yict.  c.  91,  s.  4,  or  any  ottier 
statute  enabling  them  so  to  do.  The  defendants 
must  pay  the  costs  of  the  appeal,  but  ^e  relief 
daimed  by  the  information  and  action  was  so  mudi 
too  wide  that  each  part^  must  bear  his  own  costs  of 
the  information  and  action. 

BiOBY,  L.J. — I  haye  had  an  opportunity  of  reading 
the  judgment  of  the  Master  of  the  Bolls,  and  agree 
with  w£kt  he  has  said. 

Yauohan  Williahs,  L.J.— I  agree. 

Apj^eal  allowed. 

Sdlioitors,  Bell,  Brodrick,  &  Gray,  for  Linton  & 
C,  &  TT.  Kpiihole,  Aberdare ;  Wrentmore  dk  Son,  for 
Frank  James  &  Sons,  Merthyr  TydfiL 


March  5. 


Appeal.  ) 

(A.  L.  Smith,  Collins,  [ 

and  Bomer,  L.JJ.}  j 

Lysons  v,  Andbew  Enowles  &  Sons  (Limttsd).  (a.) 

Master  and  servant — Employment — Accident— Compen-- 
saiion — Average  weekly  earnings — Workman  in  0m- 
ployment  for  less  than  two  weeks — Workmen^ s  Com" 
pensation  Act,  1897  (60  &  61  Vict,  c.  37),  Schedule 
I.  (1). 

No  workman  is  entitled  to  the  beneJU  of  the  Workmen* s 
Compensation  Act,  1897,  who  has  not,  at  the  time  of  the 
accidents  been  for  at  least  two  weeks  in  the  service  of  his 
employer. 

Appeal  from  an  award  of  the  judge  of  the  Salford 

(a.)  Beported  by  F.  G.  BiTCKSB,  Esq.,  Barrister- 
at-Law. 


County  Court  in  an  arbitration  under  the  Wodanen*! 
Compensation  Act,  1897. 

The  appUoant  for  compensation  was  a  pitinan.  TbB 
employers  were  the  owners  of  a  coiliary.  Hm 
applicant  was  engaged  as  a  piece-worker  at  wages  of 
six  shillings  a  day,  and  he  oommenoed  to  work  on 
Tuesday,  &e  18th  of  July,  1899,  when  he  went  into 
the  pt  and  did  a  day's  work.  The  nert  daj, 
Wednesday,  was  a  holiday,  and  the  pt  was  dosei 
On  Thursday,  the  20th  of  July,  he  again  went  into 
the  pit  to  do  a  day's  work,  and  while  he  was  woiking 
he  was  injured  by  the  fall  of  a  piece  of  ooaL  On 
Friday,  the  21st  of  July,  he  was  paid  six  shillings  for 
his  first  day's  work,  and  on  Friday,  the  28&,  bo 
was  paid  six  shillinjgs  for  his  second  day's  work.  The 
colliery  week  endedon  Tuesday  eyening. 

The  county  court  ludp^  held  that,  as  the  applissat 
had  earned  twelye  shillings  within  a  period  of  sevn 
days,  that  sum  must  be  taken  to  be  his  '*  sv*np 
weekly  earnings  "  within  the  meaning  of  section  1  Qi) 
of  the  first  schedule  to  the  Workmen's  Compenaaiion 
Act,  and  he  made  an  award  for  a  weekly  paymflot  of 
half  that  sum — ^yiz.,  6s. 

F.  H,  MeOor,  for  the  employers.— The  Act  does  not 
proyide  any  machinery  for  amzding  oompensatico  in 
such  a  case  as  this;  and  therefore  tbe  case  does  not 
come  within  the  Act  at  all.  By  section  1  (5)  of  tiie 
first  schedule,  the  amount  of  compensation  undsc 
the  Act  shall  be— '<  Where  total  or  partial  inoi^NMsty 
for  work  results  from  the  injury,  a  weekly  payment 
during  the  incapacity  after  the  seocmd  weak  not 
exceeding  fifty  per  cent,  of  his  ayerage  weeUy 
earnings  during  the  previous  twelye  months,  if  he  has 
been  so  long  employed,  but  if  not,  then  for  any  Iw 
period  during  which  he  has  been  in  the  employaent 
of  the  same  employer,  such  weekly  payment  not  to 
exceed  one  pound."  The  basis  of  oompensatian  ii 
ayerage  weekly  earnings,  and  ayerage  ioq^ 
plura&ty*  The  Act  contemplates  that,  before  aaj 
compensation  can  be  awarded,  the  relation  ol  nasbsc 
and  servant  must  haye  existed  for  a  period  of  at  Isast 
two  weeks. 

Joseph  Walton,  Q.C.,  and  W.  T,  PosOethwaitet  lor 
the  applicant.— The  applicant's  employment  is  an 
employment  to  which  the  Act  applies,  and  there  is 
nouiing  in  the  Act  which  shows  thiat  its  operation  is 
confined  to  workmen  who  haye  been  in  employment 
for  two  weeks.  Section  1,  sub-section  1,  of  ue  Aet 
giyes  the  right  to  compensation,  which  is  to  be  in 
accordance  with  the  first  schednls.  Then  the  fixit 
schedule  says  that,  in  a  case  like  the  pronont,  tbe 
amount  of  compensation  is  to  be  a  weekly  paymsot 
not  exceeding  fifty  ^  cent,  of  the  workman's  weekly 
earnings  for  the  period  during  whidh  he  has  been  in 
the  employment  of  the  same  employer.  The  woidi 
'*  not  exceeding  fifty  per  cent."  and  all  the  words  tkaft 
follow  put  a  limit  on  the  amount  of  the  wecUy  po^* 
ment.  The  maximum  whidh  is  not  to  be  exceeded  11 
half  the  man's  ayerage  weekly  earnings  dozing  tiw 
time  of  his  employment.  The  mtention  of  the  Legis- 
lature is  that,  in  cases  where  a  man  haa  been  in 
employment  for  less  than  twelye  months*  the  bans 
of  compensation  shall  be  arriyed  at  by  takaog  the 
total  srmi  of  mon^  earned  during  the  actoal  period 
of  employment  and  reducing  that  total  sun  to  tbe 
terms  of  a  weekly  payment.  The  word  **  ayerage" 
only  applies  when  there  is  more  than  one  weerly 
payment  to  ayerage.  In  cases  where  a  man  has  been 
m  emi>loyment  less  than  a  full  week,  the  maximuB 
which  is  not  to  be  exceeded  is  half  of  what  he  aotaaOy 
earned  during  the  time  of  his  employment. 

A.  L.  Smith,  L.  J.^The  ouesUon  in  this  oaae  is  ons 
of  importance,  and  is  simply  this — whether  a  work- 


YoLXLYHL     [Aprii«,im]      THE  WEEKLY  REPORTER. 


409 


Ox.  OP  Afp.  Ltsons  v.  Andsbw  Knowlsb  &  Sons  (Ldcitsd).— In  bb  Thomab.        High  Oottbt. 


man,  who  has  been  acddenily  injured  a  day  or  two 
after  he  has  entered  into  his  employment,  oomea 
wiUun  the  porview  of  the  Workmen's  Compensation 
AotP    The  applicant  went  into  his  employment  on 
Tneeday,  the  18th  of  July,  and  did  a  day's  work.    At 
the  end  of  the  day  he  was  entitled  to  go  away,  and,  if 
he  ohose,  not  to  come  back  jWun  or  do  any  more 
work  for   his  employers.       iSe  only   arranffement 
between  him  and  his  employers  was  that,  so  long  as 
he  worked  for  them,  he  was  to  receive  wages  at  the 
rate  of  6s.  a  day.    On  the  next  day,  Wednesday,  the 
pit  was  not  at  work,  and  the  applicant  did  not  go 
there  at  all.    On  Thursday  he  went  to  do  a  day's 
work  and  while  he  was  down  in  the  pit  he  was 
injnred  by  an  acddent.     Is  he  entitied   to  com- 
pensation  under   the   ActP      It   is   asked   on   his 
behalf,  why  should  he  not  be  within  the  Act  P    I 
oannot  answer  that  question;    but  what  we  have 
to  ask  oursieTes  is  whether,  on  the  true  construction 
of  the  words  used  by  the  Legislature,  he  is  within 
the  Act    By  section  1,  sub-section  1,  '<  If  in  any 
employment   to   which   this   Act  applies "  —  it   is 
admitted  that  this  employment  is  one  to   which 
the  Act  amlies— "  personal  injury  hv  acddent  arising 
oat  of  and  in  the  course  of  the  employment  is  caused 
to  a  workman" — all  that  was  so  here — "his  em- 
ployer shall,  subject  as  hereinafter  mentioned,  be  liable 
to  pay  compensation  in  accordance  with  the  first 
Bohedme  to  this  Act."    That  bzings  us  to  the  first 
schedule,  which  is  headed,  **  Scale  and  conditions  of 
compensation."    Section  1  begins  with  the  words, 
**TnB  amount    of    compensation   under    this   Act 
siiall  be  — ."    Then  sub-section  {a)  says  that  where 
death  results  from  the  injury,  and  if  the  workman 
leKves   dependants,  it  shall   be  "a  sum   equal  to 
hifl  earnings  in  the  employment  of   the  same  em- 
ployer during  the  three  yean  next  preceding  the 
mjnry,    .    •    .    and  if  the  period  of  the  workman's 
employment  by  the   said   employer   has  been  less 
than  the   said   three   years,    then   the   amount   of 
his  earnings  diirin|^  the  said  three  years  shall  be 
deemed  to  m  166  times  his  averase  weekly  earnings 
dniing  the  period  of  his  actual  emj^oyment  under  the 
said  employer."    If  this  workman  had  been  killed,  to 
wl&at  compensation  would  he  have  been  entitled? 
How  should  we  find  out  what  was  166  times  his 
average  weekly  earnings  ?    In  this  case  there  would 
haTO  been  nothing  to  average.    Then  we  come  to  sub- 
•eotion  (&),  which  says  that,  where  incapacity  for  work 
resulta  from  the  accident,  the  amount  of  compensation 
■hall  be  "  a  weekly  payment  during  the  incapacity 
after  the  second  week  not  exceeding  60  per  cent. 
of  his  ayerage  weekly  earnings  during  the  previous 
twelve  months,  if  he  has  been  so  long  employed, 
hut  if  not,  then  for  any  less  period  during  wnich 
he  has  been  in  the  employment  of  the  same  employer, 
anch   weekly  payment  not  to  exceed  one  pound." 
Then  section  2  says :  ''  In  fixing  the  amount  of  the 
weekly  payment,  regard  shall  be  had  to  the  difference 
between  the  amount  of  the  average  weekly  earnings 
of  the  workman  before  the  accident  and  the  average 
amount  which  he  is  able  to  earn  after  the  acddent, 
and,  to  any  payment  not  being  wages  which  he  may 
receive  from  the  employer  in  respect  of  his  injury 
during  the  period  of  bis  incapacity."    Now,  do  these 
aectiona  of  the  schedule  embrace  the  case  of  a  man 
*who  has  only  been  at  work  in  his  employment  for  a 
day   or  two,  or  do  they  contemplate  tliat  the  man 
shall  have  been  at  work  for  such  a  time  that  his 
-weekly  earnings  may  be  averaged  ?    The  argument 
on  the  part  of  the  applicant  outs  the  word  "  average  " 
out   of  the  schedule.     In  my  opinion  the  court  is 
driwen  to  say  that  a  workman,  in  order  to  come 
-within  the  Act,  must  have  been,  at  the  time  of  the 
accident,  in  his  employment  for  at  least  two  weeks. 


If  he  has  not  been  in  the  employment  in  which  he 
was  injured  for  at  least  two  weeks,  it  is  impossible  to 
give  any  signification  to  the  words  **  average  weekly 
earnings."  I  therefore  think  the  appeal  must  be 
allowed. 

GoLLOrs,  L,J.— I  am  of  the  same  opinion.  It 
seems  to  me  almost  impossible  to  give  any  decision 
on  this  Act  which  shall  be  logical  and  free  from 
anomalies.  The  Legislature  have  not  brought  every 
workman  within  the  Act,  and  we  cannot  speculate  on 
the  reasons  why  certain  classes  of  workmen  have 
been  left  out.  All  that  we  can  do  is  to  judge  in 
each  particular  case  what  the  Legislature  meant  from 
a  considaration  of  the  words  thejr  have  used.  The  Act 
itsdf  gives  a  ri^ht  to  compensation  to  be  ascertained 
in  accordance  with  the  schedule.  I  think  the  sohedide 
prima  facie  deals  with  the  case  of  a  man  who  has  been 
in  the  service  of  his  master  for  a  considerable  period  of 
time.  It  is  true  that  the  accident  causing  toe  injury 
may  be  the  same,  and  the  loss  the  same,  whether  the 
man  has  been  in  his  employment  for  a  day,  or  a  month, 
or  three  months.  But  I  think  that  the  fact  that  the 
schedule  certainly  excludes,  in  the  calculation  of  com- 
pensation, any  time  spent  in  employment  other  than 
that  of  the  master  in  whose  service  tiie  workman  has 
been  injured,  affords  some  indication  as  to  how  we 
riionld  decide  the  question  before  us.  I  have  come  to 
the  conclusion  that  the  schedule,  when  read  according 
to  its  natural  meaning,  contemplates  that  the  rela- 
tion of  master  and  servant  shall  have  existed  for  not 
less  tiian  two  weeks.  I  think  we  should  be  straining 
the  language  of  the  schedule  if  we  were  to  hold  that 
a  workman  who  at  the  time  of  the  accident  had  been 
only  two  or  t^ee  days  in  his  employment  was  within 
the  ambit  of  the  Act. 

BoMEB,  L. J.— I  have  felt  great  doubt  as  to  this 
case,  but  I  do  not  differ  from  my  learned  brethren. 

Appeal  allowed* 

Solicitors  for  the  employers,  Rofwdiffee  A  Co.,  for 
Fullagar  <k  Eulion,  Bolton. 

Solicitors  for  the  applicant,  Ba^ord  <t  FranJdandt 
for  Bowden  dk  Widdoweon,  Manchester. 


IQtg^  iffottrt  of  afu^ttce. 


Bee  14,  19 ;  Jan.  17. 


Chan.  Div. ) 
Byrne,  J.    J 

In  re  Thomas. 
Weathxrall  v.  Thoicas.  (a.) 

Drainage  expenaeaSeUled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  M  21,  25,  and  26-^8eUled  Land  Act, 
1890  (53  A  54  Vict.  c.  69),  $$.  13,  Id—Improvement 
without  scheme— Incidental  ea^^eneei  and  outgoinge-" 
Income  or  oopOal* 

A  testator  gave  his  residuary  estate  to  trustees  on  trutt 
for  conversion  and  investment,  then  to  pay  the  income  in 
the  manner  therein  directed  to  three  persons  as  tenants 
for  life,  then  to  hold  the  estate  for  the  children  of  one  of 
them.  The  investment  clause  contained  a  power  to  invest 
on  freehold  ground^rents,  and  power  was  given  to  the 
trustees  to  postpone  the  sale  of  any  part  of  the  estate. 
Fart  of  the  estate  retained  by  them  unsold  consisted  of 
three  Uasehold  houses  held  for  the  residue  of  Umg  terms, 
and  upon  these  large  sums  had  to  he  expended  by  the 
trustees  in  putting  in  modem  systems  of  drainage. 

Held,  that  the  drainage  expenses  were  improvements 


(a.)  Reported  by  Balegh  B.  Fhillpotts,  Esq., 
Sarrister-at^Law. 
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Sso.  v.  Law. 


High  Coubt. 


Edmimd  Law,  who  had  been  tried  before  BackniU,  J., 
and  a  iniy  at  the  autumn  assizes  of  1899,  holden  at 
Cardiff,  and  acquitted  at  the  direction  of  the  learned 
jadge,  on  an  indictment  preferred  by  a  private 
proeeoator  under  the  Municipal  Elections  (Comipt 
and  Illegal  Practices)  Act,  1884  (47  &  48  Yict.  c.  70), 
charging  him  with  "  treating  "  at  a  municipal  elec- 
tion, was  entitled  to  recoTer  from  the  prosecutor  his 
costs  sustained  by  him  by  reason  of  such  indictment. 
At  the  trial,  counsel  for  the  defendant,  after  the 
latter*s  acquittal,  asked  for  an  order  giving  him  his 
costs,  but  the  learned  judge,  if  it  was  a  matter  within 
his  discretion,  declined  to  do  so,  but  he  reserved  the 
question  whether  the  defendant  was  entitled  to  his 
costs  as  a  matter  of  ri^ht  for  further  consideration  as 
there  was  no  opportumty  at  the  time  to  consider  the 
statutes  relating  to  the  subject. 

B,  F.  WiUiams,  Q.C.  (Ivor  Bowen  and  B(yw€n  Davie$ 
with  him),  for  the  defenaant. — Section  30  of  Municipal 
Elections  f  Corrupt  and  Illegal  Practices)  Act,  1884, 
provides  that  **  the  procedure  for  the  prosecution  of 
a  corrupt  or  iUesal  practice,  or  any  illegal  payment, 
employment,  or  hiring  committed  in  reference  to  a 
munidj^  election  .  •  •  and  all  other  proceeding 
in  relation  thereto  •  •  .  shall  be  the  same  as  if 
such  offience  had  been  committed  in  reference  to  a 
parliamentary  election,  and  sections  45  and  46  and 
sections  50  to  57  (both  inclusive),  and  sections  59  and 
60  of  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883,  shall  appfy  accordingly  as  if  they  were  re-enacted 
in  this  Act"  This  Act  of  1883,  which  applies  to  parlia- 
mentary elections,  provides  by  section  53  that  section 
12,  among  other  sections,  of  the  Corrupt  Practices  Pre- 
vention Act,  1854,  whidi  Act  aJso  applies  to  parlia- 
mentary elections,  *'  shall  extend  to  any  prosecution 
on  indictment  for  the  offence  of  any  corrupt  practice 
within  the  meaning  of  this  Act."  Section  12  of  the 
Act  of  1854  provides  as  follows :  **  In  any  case  of  any 
indictment  or  information  by  a  private  prosecutor  for 
anv  offence  against  the  provisions  ox  this  Act,  if 
juogment  shallbe  given  for  the  defendant,  he  shall 
be  entitled  to  recover  from  the  prosecutor  the  costs 
sustained  by  the  defendant  by  reason  of  such  indict- 
ment or  information,  such  costs  to  be  taxed  by  the 
proper  officer  of  the  court  in  whidi  such  judgment 
shaU  be  given."  The  defendant  in  the  present  case  is 
therefore  dearly  entitled  under  section  12  to  have  an 
order  for  the  costs  incurred  by  him. 

8,  T.  Evans,  for  the  prosecutor. — ^The  defendant  is 
not  entitled  to  his  costs.  No  doubt  if  this  had  becoi  a 
parliamentary  election  he  would  have  been  entitled ; 
but  this  was  a  munidpal  election,  and  the  provisions 
of  section  12  of  the  Act  of  1854  are  not  by  section  30 
of  the  Act  of  1884  made  to  apply  to  munidpal  elec- 
tions, because  section  30  ox  the  Act  of  1884  only 
applies  the  procedure  of  the  Act  of  1883  with  regard 
to  parliamentary  dections  to  munidpal  dections ; 
and  section  53  of  the  Act  of  1883  only  provides  the 
application  of  section  12  of  the  Act  of  1854  to 
prosecutions  for  the  offence  of  corrupt  practices  in 
relation  to  parliamentary  dections. 

Cur,  adv.  vtdU 

Feb.  14.— BuGKNiLL,  J.,  read  the  following  judg- 
ment :  The  question  I  have  to  dedde  is  whether  m 
this  prosecution  of  Edmund  Law,  which  was  tried 
before  me  at  the  last  asdzes  holden  at  Cardiff,  the 
defendant,  who  was  acquitted,  is  entitled  to  recover 
from  the  prosecutor  Ms  costs  sustained  by  him  by 
reason  of  sudi  indictment.  The  indictment  was  pre- 
ferred by  a  private  prosecutor  under  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act  (47  & 
48  Yict  c.  70)  for  treating  at  a  munidpal  dection, 
and  after  the  case  for  the  prosecution  was  dosed  I 


luitlaL 


aoqmnaL 
he  Jeamed 


directed  the  jury  to  find  a  verdict  of 
Application  was  then  made  to  me  by  the 
counsd  for  the  defendant  that  I  should 
order  giving  him  his  costs,  but,  for  reasons  which  I 
need  not  now  repeat,  I  declined  to  exeraae  anoh  a 
discretion  if  it  was  open  tome  to  do  so,  but  I  resened 
the  question  whether  the  defendant  was  entitled  to 
his  costs  for  further  oonnderation  as  there  was  no 
opportunity  at  the  time  to  condder  the  statutes  re- 
lating to  the  subject.  The  matter  has  now  besn 
argued  before  me  and  my  attention  has  besn 
drawn  to  those  Acts  of  Parliament  which  govern 
the  question.  They  are  three  in  number.  I  will 
first  refer  to  the  latest  of  them.  It  is  ths 
Munidpal  Elections  (Corrupt  and  Illegal  Praotioei) 
Act,  1884  (47  &  48  Vict  c.  70).  By  section  30  it  ii 
enacted  that  **  subject  to  the  other  provisions  of  tbis 
Act,  t^e  procedure  for  the  prosecution  of  a  oofn^  or 
illegal  practice  or  any  illegal  payment,  employmisat, 
or  hirine  committed  in  reference  to  a  munidpal  eieo- 
tion,  and  the  removal  of  any  incapacity  inoorrad  bv 
reason  of  a  conviction  or  report  relating  to  any  such 
offance,  and  the  duties  of  the  Director  of  Pobhe 
Prosecutions  in  rdation  to  any  sndi  offance  (indudme 
the  grant  to  a  witness  of  a  certificate  of  indenmi^ 
shall  be  the  same  as  if  such  offance  had  been  committed 
in  reference  to  a  parliamentary  dection,  and  10011008 
45  and  46  and  sections  50  to  57  (both  xnohiBife| 
and  sections  59  and  60  of  the  Corrupt  and  Illegil 
Practices  Prevention  Act|  1893,  shall  i^ply  aooocd- 
ingly  as  if  they  were  re-enacted  in  this  Act  with 
the  necessary  modifications."  Now  one  ci  thsss 
sections  so  applied  to  that  Act  is  the  53rd,  and  tint 
section  is  in  the  following  terms :  '*  Sections  10, 12, 
and  13  of  the  Corrupt  Practices  Prevention  Aot,  1854, 
and  section  6  of  the  Corrupt  Practices  Preventioa 
Act,  1863  (which  relate  to  prosecutions  for  bribecy 
and  other  offences  under  tiiose  Acts),  diall  extend  to 
any  prosecution  on  indictment  lor  the  offenoe  of  aoj 
corrupt  practice  within  the  meaning  of  this  Act, 
and  to  any  action  for  any  pecuniary  forfeiture  for 
an  offence  under  this  Act,  in  like  manner  as  if  each 
offence  were  bribery  within  the  meaning  of  those 
Acts,  and  such  indictment  or  action  were  me  indiot- 
ment  or  action  in  those  sections  mentioned,  and  sa 
order  under  the  said  section  10  may  be  made  on  the 
defendant;  but  the  Director  of  Public  P^osocntiow, 
or  any  person  instituting  any  proeecution  on  hii 
behalf  or  by  the  direction  of  an  dection  ooort,  dull 
not  be  deemed  to  be  a  private  prosecutor,  nor  reqdwd 
under  the  said  sections  to  give  any  secority.'*  It  if 
therefore  dear  that  section  12  of  uie  Comqsi  Plao- 
tices  Prevention  Act,  1854,  is  to  be  read  into  the  Ask 
of  1884,  and  that  its  provisions  extend  to  any  pmato 
prosecution  on  indictment  for  the  offance  oi  ma 
eorrupt  practice  within  the  meaning  of  that(ihe  1884) 
Act.  The  12th  section  is  as  follows:  *<  Incase  ol  aoj 
indictment  or  information  by  a  private  proseonftor 
for  any  offance  against  the  providons  of  this  Aflt, 
if  judgment  shall  be  given  for  the  defendant  Is 
shall  be  entitied  to  recover  from  the  pioamiitnr 
the  costs  sustained  by  the  defendant  }3j  zmmm  of 
such  indictment  or  information,  such  oosta  to  hs 
taxed  by  the  proper  officer  of  the  court  in  whidli  woA 
judgment  shall  be  given."  Now,  going  back  to  ths 
30th  section  of  the  1884  Act,  we  see  by  relennoe  to 
the  Acts  of  1883  and  1854  that  section  12  of  the  18M 
Aot  applies  to  the  procedure  for  prosecutions  nadsr 
the  1884  Aot,  and  all  other  proceedings  in  relatioB 
thereto  with  the  necessary  modifications.  It  wm 
argued  by  counsd  for  the  prosecution  that  seotkm  90 
of  the  Act  of  1884  applies  only  to  the  prooedvn  lor 
the  prosecution  of  a  corrupt  or  illegal  pnotios^  and 
not  to  a  question  of  costs,  but  that  cannot  be  so  lot 
two  reasons,  the  first  of  which  is  that  the 
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High  Coubt. 


AtTOBNET-GbNERAL  V,  BOBREE  ABD  AbOTHBB. 


High  Covbt. 


proTides  that  the  inooiparated  aeotions  of  the  Aot  of 
1883  apply  not  only  to  the  procedure  for  the  proseoa- 
tion  in  sooh  cases,  bat  to  all  other  proceedings  in 
relation  thereto,  and  the  seoond  reason  is  that  section 
12  of  the  Act  of  1854  deals  only  with  costs,  and  the 
J^^ht  of  a  defendant  who  has  had  judgment  given  in 
his  faTonr  to  recover  them  from  ti^e  private  prosecutor. 
That  section  deals  with  nothing  else.  It  is,  therefore, 
dear  to  me  that  the  defendant  in  this  prosecution  is 
entitled  to  recover  from  the  private  prosecator  the 
costs  sustained  by  him  b^  reason  of  the  indictment 
which  was  preferred  against  him,  such  costs  to  be 
taxed  by  the  proper  officer  of  the  court  in  which  the 
judgment  of  acquittal  was  given. 

Judgment  for  the  defendant* 

Sdicitors    for    the    prosecutor,    T.    J.    Hughes, 
Bridgend. 

Solicitors  for  the  defendant,  Riddell,  Vaizey,  ^  Co,, 
for  Viner,  Leeder,  <t-  Morris,  Swansea. 


Dec.  11. 


a  B.  Div.  ) 

(Darling  and  Channell,  JJ.) ) 

Attobnbt-Qebbbal  v.  Dobbbb  and  Angtheb.  (a.) 

Inland  revenue—Life  policy— Policy  brought  into  settle" 
ment—Estate  duty— Finance  Act,  1894  (57  &  58  Vict. 
c  30),  «.  2  (1)  (d). 

By  the  Finance  Act  it  is  enacted  tliot  estate  duty  shall  he 
pojfoble  upon  property  passing  on  the  death  of  any  person 
dying  afUr  the  commencement  of  the  Act,  and  by  section 
2  (1)  (d)  it  is  provided  that  property  passing  on  the  death 
of  the  deceased  shall  be  deemed  to  include  **  any  annuity 
or  other  interest  purchased  or  provided  by  the  deceased, 
either  by  himself  alone  or  in  concert  or  by  arrangement 
with  any  other  person,  to  the  extent  of  the  beneficial 
interest  accruing  or  arising  by  survivorship  or  otherwise 
on  the  death  of  the  deceased.** 

A*  effeded  a  policy  of  assurance  on  his  own  life, 
payable  on  his  death  to  his  wife,  and  in  pursuance  of  an 
agreement  on  his  marriage  cusigned  the  policy  to  the 
truatees  of  his  marriage  settlement  upon  trust  to  Jiold 
the  proceeds  thereof  for  the  benefit  of  his  wife  for  life, 
he,  ji.f  covenanting  to  keep  up  the  policy  and  pay  the 
premiums  during  his  life, 

Meld^  that  on  A*s  death  estate  duty  was  payable  under 
eeetian  2  (1)  (d)  on  the  proceeds  of  the  policy. 

This  was  an  information  by  the  Attorney-General 
agaiiist  H.  H.  Dobree  and  J.  L.  Tomlin,  the 
defendants. 

In.  September,  1866,  a  marriage  was  duly  solemnized 
between  Falconer  John  AUee  and  Mary  Dobree 
MacOall.  Shortly  before  the  marriage  Falconer  John 
Atlee  effected  a  policy  of  assurance  m  La  Rationale 
Inanmnoe  Office  of  France  on  the  25th  of  September, 
1866,  for  the  sum  of  37,537  francs  (£1,501  lOs.}  on 
his  own  life,  and  payable  on  his  death  to  Mary  Dobree 
MaoGall,  subject  to  a  yearly  premium  of  £50  payable 
by  him  during  his  life. 

By  an  indenture  dated  the  19th  of  September,  1867, 
Falconer  John  Atlee  assigned  the  poUcy  to  four 
peraone,  of  whom  the  defendants  are  the  survivors,  as 
tmsteee,  for  the  purposes  of  an  indenture  of  settlement 
of  the  20(h  of  September,  1867,  made  between  Falconer 
John  Atlee  of  the  first  part,  Mary  Dobree,  his  wife,  of 
the  aeoond  part,  J.  F.  Atlee  of  the  third  part,  George 
ICacCall  ox  the  fourth  part,  and  B.  O.  Maughan, 
B«  S.  GlAremont  (both  since  deceased),  and  the  defend- 
ants of  the  fifth  part,  whereby,  in  pursuance  of  an 

(a.)  Reported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


a£[reement  made  previous  to  the  said  marriage,  the 
said  Falconer  John  Atlee  assigned  the  pcmcy  of 
assurance  to  the  parties  thereto  of  the  fifth  part  upon 
the  trust  thereinioter  declared  concerning  the  same. 

By  that  settlement  Falconer  John  Atlee  covenanted 
with  the  trustees  to  keep  up  the  policy  and  pay  the 

Sremiums  thereon  during  his  life,  and  he  did  iu  fact 
uly  keep  up  tiie  same,  and  all  premiums  thereon 
were  paid  by  him,  and  the  moneys  payable  under  the 
policy  at  his  death  were  duly  received  by  the  defend- 
ants as  the  surviving  trustees  of  the  settlement  of  the 
26th  of  September,  1867. 

It  was  declared  by  the  settlement  that  the  money 
to  be  received  under  the  policy  should  be  held  by  the 
trustees  upon  trust  for  Mary  Dobree  Atlee  for  life ; 
and  the  settlement  contained  a  joint  power  of  appoint- 
ment by  Falconer  John  Atlee  and  Meury  Dobree  Atlee 
in  favour  of  tiieir  children  over  the  ^rust  funds,  in- 
cluding the  proceeds  of  the  policy. 

By  ajoint  appointment  dated  the  30th  of  January, 
1871,  Fidconer  John  Atlee  and  Mary  Dobree  Atlee 
appointed  that  part  of  the  trust  funds,  including  the 
proceeds  of  the  policy,  should  be  held  in  trust  for  their 
son  George  G.  F.  Atlee,  subject  to  the  life  interest  of 
Mary  Dobree  Atlee. 

Falconer  John  Atlee  died  on  the  2nd  of  October, 
1894,  leaving  Mary  Dobree  Atlee  him  surviving. 

Under  these  circumstances  it  was  alleged  by  the 
Crown  that  estate  duty  became  payable  under  section 
2  (1)  (<2)  (or  if  not  then  under  the  other  provisions  of 
sections  1  and  2)  of  the  Finance  Act,  1894,  in  respect 
of  moneys  received  under  the  policy  of  assurance  as 
property  passing  on  the  deatii  of  Falconer  John 
Atlee,  within  the  meaning  of  those  sections. 

Sir  R.  Webster,  A.Q.  {Sir  B.  Finlay,  S.G.,  and 
Vaughan  Hawkins  with  him),  appeared  on  behalf  of 
the  Grown.—The  Grown  is  entitled  to  claim  estate 
duty  under  section  2  (1)  (d)  of  the  Finance  Act,  1894. 
If  the  policy  had  not  beenbroughtinto  settlement  estate 
duty  would  dearlv  have  been  payable  under  section 
2,  sub-section  (1)  (a)  as  being  property  of  which  the 
deceased  was  competent  at  the  time  of  his  death  to 
dispose.  Section  15,  which  provides  for^  certain 
exemptions  from  estate  duty — such  as  annuities  not 
exceeding  £26 — throws  some  light  on  the  construction 
of  section  2  (1)  {d)  if  necessary,  but  the  words  of  that 
part  of  this  bud- section  are  quite  dear. 

Haldane,  Q,0.  {Danckwerts  with  him),  for  the 
defendants.— On  the  death  of  F.  J.  Atlee  ao  beneficial 
interest  passed.  The  property  had  already  passed 
at  the  time  of  his  death,  the  trustees  acquiring  the 
property  at  the  date  of  the  deed  of  settlemeut,  so 
that  the  deceased  had  no  property  to  pass.  Section  3 
of  the  Act  shows  that  is  so.  That  section  deals  with 
exceptions  from  payment  of  estate  duty  in  the  case  of 
transactions  for  a  money  consideration :  Earl  Cowley 
V.  Commissioners  of  Inland  Revenue,  47  W.  B.  626, 
[1899]  A.  C.  198.  If  you  ^y  an  insurance  com^y 
a  lump  sum  down  in  consideration  of  being  paid  a 
larger  sum  at  death,  no  property  passes  and  no  duty 
is  payable.  Why  should  there  then  be  duty  payable 
in  the  case  where  you  pay  by  means  of  premiums  P 

Counsel  also  cited  Lord  Advocate  v.  Fleming,  46 
W.  B.  674,  [1897]  A.  0.  145. 

Sir  R.  Webster,  A.G.,reipU»d. 

Dabling,  J. — I  think  in  this  case  our  j  udgment  must 
be  for  the  Crown.  The  matter  arises  in  this  way : 
Upon  a  marriage  in  September,  1866,  between  a  Mr. 
AUee  and  a  Miss  MacCall,  Mr.  Atlee  effected  a  policy 
of  assurance,  and  he  kept  up  that  policy  bv  means  of 
paying  a  premium  of  £60  a  year  during  his  lifetime. 
In  the  next  September,  1867,  Mr.  Atlee  assigned 
that  policy  to  four  trustees,    and   they   were  thm 
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trustees  for  the  purposes  of  aa  indeiitiire  of  settle- 
ment  dated  September,  1867.  He,  by  that  assign- 
ment, coveaanted  to  do  what  he  had  already  been 
doing  to  keep  up  the  premiums  so  as  to  keep  the 
polioy  alive,  and  that  lie  did  daring  his  lifetime. 
Owing  to  an  appointment  in  1871,  the  policy  became 
a.  polioy  held  in  trust  for  a  son  of  this  marriage,  a 
Mr.  George  Falconer  Atlee,  subject  to  a  life  interest 
which  remained  in  Mrs.  Atlee,  who  surviyed  her 
husband  who  created  the  policy.  Now,  in  those 
circumstances,  the  Crown  say  that  estate  duty  is 
payable  in  respect  of  something  which  Mrs.  Atlee  has 
received  in  respect  of  this  policy  owing  to  the  death 
o|  her  husband,  and  it  is  said  that  the  case  comes  within 
the  Finance  Act,  1894,  g.  2,  sub-section  (1)  {d). 
Section  2  says:  ''Property  passing  on  the  death 
of  the  deceased  shall  be  deemed  to  include — *'  Any 
annuity  or  other  interest  purchased  or  provided  by 
the  deceased,  either  by  himself  alone  or  in  concert  or 
by  ananffement  with  any  ether  jperson  to  the  extent 
of  the  beneficial  interest  aooruing  or  arising  by 
survivorship  or  otherwise  on  the  death  of  the 
deceased."  Now,  omitting  the  words  which  cannot 
to  this,  what  one  has  to  consider  is  whether 


at  Mrs.  Atlee  got,  or  what  the  trustees  got,  upon 
the  death  of  Mr.  Atlee  can  be  described  as  '*  any 
interest  purchased  or  provided  by  the  deceased,  to  the 
e;ctent  of  the  benefid^  interest  accruiDg  or  arising  by 
survivorship  or  otherwise  on  the  death  of  the 
deceased."  It  is  said  by  Mr.  Haldane  that  no 
beneficial  interest  passes  at  all  upon  the  death  of  Mr. 
Atlee,  that  all  that  he  ever  had  was  in  the  hands  of 
trustees  by  virtue  of  the  earlier  settlement  and  that 
really  he  never  had  a  "  benefical  interest,"  that  some- 
thing  passed  to  Mrs.  Atlee  on  his  death,  but  it  was 
not  a  beneficial  interest;  that  what  passed  was,  it  is 
true,  a  benefit,  an  advantage ;  but  then  that  is  not 
taxed  by  the  Act.  Nothing  is  taxed  unless  it  comes 
within  the  words  "beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  on  the  death  of 
the  deceased." 

Now,  I  think  it  is  material,  to  see  exactly  what 
this  means,  to  look  at  section  15  of  the  Act.  In  this 
sub-section  (c2)  not  only  interests  are  dealt  with  but 
annuities  are  dealt  with,  and  section  15  enacts  this : 
"  Estate  duty  shall  not  be  payable  in  respect  of  a 
single  annuity  not  exceeding  £25  purchased  or  pro- 
vided by  the  deceased  either  by  himself  alone  or  in 
concert  or  arrangement  with  any  other  person,  for 
the  life  of  himself  and  of  some  other  person  and  the 
survivor  of  them,  or  to  arise  on  his  own  death  in 
favour  of  some  other  person."  Now,  this  is  not  an 
<  *  annuity,"  and  all  that  is  excepted  there  is  an  annuity, 
and  not  every  annuity  but  only  an  annuity  of  the 
value  of  not  more  than  £25.  But  supposing  every- 
thing in  this  case  had  been  the  same,  every  circum- 
stance the  same,  except  that  the  amount  payable  by  the 
insurance  company  upon  the  death  of  Mr.  Atlee  was 
not  a  lump  sum.  What  would  have  been  the  differ- 
ence P  Bverything  would  have  been  precisely  what 
it  is  in  section  15,  except  that  the  amount  would 
probably,  or  possibly,  have  been  more  than  £25. 
Then  if  section  2  (1)  (d)  applies,  provided  the  annuity 
had  been  stipulated,  what  is  there  to  show  that 
that  sub-section  (c7)  does  not  apply  if  an  annuity 
has  not  been  stipulated  for  but  a  lump  sum,  aU 
the  other  words  being-  the  same  ?  I  must  say  I  can 
see  nothing.  It  appears  to  me  that  section  15 
does  show  uiat  exactly  what  was  done  here  results 
in  a  taxable  beneficial  interest  arising  upon  the 
death  of  the  person  who  has  insured  his  life  for  the 
benefit  of  his  widow  in  the  circumstances  in  which  Mr», 
Atlee  has  done  it,  and  that  section  2  (1)  (cQ  would 
certainly  have  attached  if  the  money  paid  by  the  insur- 
ance company  had  been  seonzed  to  be  paid  in  the  way  ol 


an  annuity,  and  that  it  will  attach  whenever  that  ii 
done,  provided  the  annuity  is  not  taken  out  of  the 
operation  of  the  statute  by  virtue  of  section  15  because 
it  amounts  to  not  more  ths^  £25.  I  cannot  see  anything 
here  which  shows  that  this  is  not  a  beneficial  interest 
arising  on  the  death  of  Mr.  Atlee  simply  because  it 
was  payable  as  a  lump  sum,  whereas  it  ^parently 
was  considered  by  the  Legislature  that  it  would  be  a 
beneficial  interest  arising  on  the  death  of  Mr.  Atlee  if 
it  had  been  not  a  lump  sum,  but  an  annuity.  Bat 
now,  further,  Mr.  Haldane  contends  that  however 
this  might  have  been,  even  if  it  would  have  been 
within  sub-section  ((2),  upon  the  kind  of  reasoning 
that  I  have  tried  to  use,  it  is  taken  out  of  sub-section 
{d)t  and,  indeed,  altogether  excused  from  taxation  by 
virtue  of  section  3  of  the  Finance  Act,  1894.  Now, 
that  section  says  that  ''Estate  duty  shall  not  be 
payable  in  respect  of  property  passing  on  the  death 
of  the  deceased  by  reason  only  of  a  bond  fide  purchase 
from  the  pers6n  under  whose  disposition  the  property 
passes,  nor  in  respect  of  the  falling  into  possession  of 
the  reversion  on  any  lease  for  lives,  nor  in  respect  of 
the  determination  of  any  annuity  for  lives,  where 
such  purchase  was  made  or  such  lease  or  annuity 
granted  for  fall  consideration  in  money  or  money's 
worth  paid  to  the  vendor  or  grantor  for  his  own  use 
and  benefit." 

I  do  not  think  this  case  does  come  within  that 
proviso.  It  seems  to  me  that  what  was  aimed  at  there 
was  not  the  Mud  of  thing  that  has  happened  here  at 
iJl.  What  was  aimed  at  was  this:  If  a  person, 
insurance  office,  or  whatever  it  may  be.  has  bought 
from  another  something  and  has  paid  for  that 
a  price— a  ''consideration  in  money  or  money's 
worth " — ^but  has  not  got  the  immediate  ben  At 
of  his  purchase  and  is  not  to  get  the  immediate 
benefit  of  his  purchase,  except  upon  the  death  of  his 
vendor,  then  it  is  perfectly  clear  that  he  gets  no 
benefit  at  all,  but  only  gets  that  which  he  has  bought 
and  paid  for,  and  the  delivery  of  which  to  him 
has  been  postponed.  But  he  has  bought  and 
paid  for  it  a  "fuU  consideration  in  money  or 
money's  worth";  and  there  I  think  the  Legis- 
lature has  nmply  said  that  in  such  a  case  as  that 
it  would  be  very  unjust  to  make  a  man  pay  duty 
upon  that  which  he  gets  because  the  man  of  whom 
he  has  bought  it  has  died,  where  he  has  paid  the  full 
value  of  it  to  that  person  it  may  be  years  and  years 
ago«  I  do  not  think  it  is  at  all  intended  to  inolnde 
such  a  transaction  as  that.  That  is  not  **  property 
passing  on  the  death  of  the  deceased  by  reason  on^ 
of  a  bond  fide  purchase  from  the  person  under  whose 
disposition  the  property  passes."  It  seems  to  me 
really  Idi,  Haldane's  way  of  reading  this  and 
applying  it  to  this  case  would  be  to  read  the  word 
"  horn  "  in  that  section  precisely  as  though  it  were 
the  word  "  by,"  to  turn  the  section  about  and  give 
it  an  operation  which  I  cannot  think  it  was  ever 
intended  to  have;  and  for  these  reasons  I  think 
our  judgment  must  be  for  the  Grown. 

Ohannell,  J.— I  am  of  the  same  opinion.  I  thtiik 
our  judgment  must  be  for  the  Crown  on  the  ground 
that  ti^e  duty  which  they  claim  is  given  by  the 
Finance  Act,  1894,  s.  2  (1)  {d),  and  I  think  tiiat  it  is 
not  prevented  becoming  due  under  the  facts  of  the 
particular  case  by  section  3  of  the  same  Act.  Jfow  I 
confess  there  is,  to  my  mind,  a  little  difficulty  in  fully 
following  the  exact  literal  words  of  L(»d  ICao- 
naghten's  judgment  in  the  Oowley  case  as  to  t^hpoq 
falling  within  section  1  and  section  2.  It  is  q^oite 
true  that  if  you  can  arrive  at  the  conclusion  that 
the  citse  fidls  within  section  1,  then  section  2  may 
be  said  to  be  exclusive ;  you  do  not  want  sectiosi  2. 
But  one  of  the  operations  of  section  2  seems  to  nue 
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olearly  to  be  to   sweep  into  section  1  some   oases 
which  might  be  doubtful  upon  the  constraction  of 
section  1,  but  as  to  which  section  2  includes  dear 
words  and  therefore  brings  them  in  to  be  subject  to 
Uie  duty  whether  they  were  in  section  1  upon  the  true 
intezpretation  of  that  section  or  not.    The  result  of 
it  is,  if  you  take  the  trouble  to  decide  in  that  case  the 
Boademioal  qapstion  whether  they  were  in  section  1  or 
nott  if  you  come  to  the  conclusion  that  they  were  in 
section  1  you  would  not  want  section  2.    I  think  that 
is  what  Lord  Ifacnaghten  must  have  meant.    At  any 
mie  it  was  not  necessary  to  express  any  opinion 
contrary  to  that  in  the  case  before  him.     In  the 
present  case  the  difficulty  as  to  whether  or  not  a 
pohcy  of  insurance  at  all  (£  am  not  dealing  at  all  with 
any  particular  policy,  but  any  policy)  would  come 
within  section  1  of  the  Finance  Act,  is  that  upon  the 
death  the  property  which  the  deceased  had  becomes 
more  or  less  changed.    He  has  got  a  policy  which  no 
doabt  carries  with  it  a  right  for  somebody  to  receive 
at  his  death  a  certain  sum  of  money.   When  his  death 
happens  the  sum  of  money  is  payable,  and  consequently 
tfaat  IB  a  case  in  which  two  doubts  may  arise ;  firstly, 
whether  it  was  within  section  1  at  all,  and  secondly, 
if  it  was,  whether  what  was  supposed  to  pass  and  be 
suiiQ'eot  to  the  duty  would  be  the  value  of  the  "property 
which  the  deceased  had — ^that  is,  the  policy — which 
means,  I  suppose,  the  surrender  value  of  the  policy, 
or  the  principal  value  of  the  money.     Upon  those 
matters  donbts  might  be  entertained.    Now,  it  seems 
to  me  that  section  2  does  contain  by  reference  to  the 
incorporated  Acts  a  distinct  provision  in  reference  to 
poIiciM    of    insurance,    that    is,    by    incorporating 
section  11    of  the  Oustoms  Inlana  Bevenue  Act  of 
1889,   which  expressly  deals  with  policies  of  insur- 
ance.    The  11th  section  of  the  Act  of  1889  was  an 
amendment  of  the  38th  section  of  the  Act  of  1881, 
and  the   38  th  section  of  the  Act  of  1881  was  one 
dealing   with  gifts.       It  contained  provisions  with 
tespect  to  "  property  passing  under  'Vohmtary  settle- 
menta,"   and  so  forth.    A  doubt  must  have  arisen 
between    1881    and    1889    as    to    what    was   the 
affect   of   a   person    giving  policy  moneys  accruing 
m    his    death   to   somebody   by   keeping    up   the 
x>licy  tor  that  person's  benefit,  and  it  was  con- 
idered  tiiat  that  was  a  case  which  would  come  in  and 
le  liable  to  duty  as  a  gift,  and  accordingly  the  4  th 
laoae  of  section  11  (1)  was  passed,  and  it  provides 
bat  where  the  policy  of  insurance  is  wholly  kept  up 
nt  the  benefit  of  a  donee  it  is  to  be  liable  to  the 
Mxnint  dnty.     Now,  "  donee  "  is  a  word  which  con- 
sys  a  somewhat  similar  meaning  to  "volunteer," 
mch  is  in  the  previous  portion  of  the  section,  and 
lat  is  how  the  legislation  stood  with  reference  to  the 
iooant  duty.     Tiien  there  comes  the  Finance  Act, 
B94y  which  £^vee  a  different  kind  of  duty,  called  the 
fcate   dntjy  but  it  gives  it,  at  any  rate,  and  it  is 
tended  to   give  it  by  sub-section  (c),  in  respect  of 
operty  sm    to  which  the  account  duty  would  be 
yable,   and  accordingly  sections  38  of  the  Act  of 
31  and  11  of  the  Act  of  1889  are  incorporated  into 
(tion  2  so  aa  to  bring  the  property  referred  to  in 
Me   sections  into  the  category  of  property  which 
fo  be    deemed  to  pass  upon  the  death  for  the 
rposes  of  estate  du^;    and  at  the  same  time  a 
ther   amendment   is  made  in  those  sections,  and 
inrtl^er  amendment  is  by  cutting  out  the  word 
olimtairyy"      the    word     "volunteer,"    and     the 
srenoe    to  a  "volontary  settlement."    Now,  that 
[i^  0O9    one  would  expect,  when  the  Legislature 
I  doing    that,  that  they  should    also    alter  the 
^  *•  donee  "  in  the  portion  of  section  11  of  the 
of   1889   ^which  specially  dealt  with '  policies  of 
Kranoey    l^ecsrase  there  would  be  no  reason  why, 
m  they  were  making  duty  payable  in  oases  where 


the'  person  receiving  the  benefit  was  not  merely  a 
volunteer,  they  should  keep  in  the  word  **  donee  "  in 
the  other  section.     We  find  that  they  do  not  expressly 
enact  that,  but  they  do  enact  a  new  section  or  sub- 
section— ^namely,  this  sub- section  {d)  which  deals  with 
any  annuity.     An  aDUuity,  of  course,   was  one  of 
the  things  which  had  been  to  a  certain  extent  defined 
in  those  other  sections,  and  it  had  been  dealt  with  in 
the  case  of  joint  annuities— namely,  annuities  passing 
by  survivordiip.  And  the  Legislature  goes  on  to  bring 
in  otiber  interests,  and  it  seems  to  me  that  sub-section 
((f)  practically  has  the  result— so  far  as  regards  policies 
of  insurance— of  taking  away  the  effect  of  that  word 
"donee"  in  tlie  incorporated  section.     One  would 
think  that  they  might  have  done  it,  and  I  should 
think  they  would  have  done  it,  by  express  words  if^  it 
had  not  been  intended  to  sweep  in  not  merely  policies 
of   insurance,  but  other  interests  besides;  and  ac- 
cordingly you  find  apt  words  used  for  bringing  in  a 
policy  of  insurance  which  had  been  kept  up  for  the 
benefit  of  the  person  who  was  not  the  donee  because 
there  was  some  kind  of  consideration — the  thing  had 
been  kept  up  for  his  benefit— to  bring  in  such  a  policy 
as  that  and  also  something  else.      Accordingly  it 
seems  to  me  one  would  have  no  difficulty  so  far  in 
saying  that  this  sub-section  {d)  applied,  and  applied  to 
such  cases  as  the  one  before  us ;  and  of  course  section 
15  of  the  same  Act  throws  very  great  light  on  it,  and 
greatly  assists  that  construction.    Then  that  brings 
us  round  to  this:   that  in  this  particular  case  the 
policy  moneys  are  made  subject   to  duty  by  this 
section  2,  sub-section  (1)  (<j),  provided  only  there  is 
nothing  else  which  exempts  them.    Then  we  have  to 
consider  the  question  of   the  true  construction    of 
section  3  which  Mr.  Haldane  contends    takes  this 
particular  policy  out  of  the  operation  of  the  previous 
section.    Now  that  reads :  "  Estate  duty  shall  not  be 
payable  in  respect  of  property  passing  on  the  death 
of  the  deceased  by  reason  only  of  a  bond  fide  purchase 
from  the  person  under  whose  disposition  the  property 
passes."    Now  suppose  you  apply  that  to  the  case  of 
the  policy  of  insurance,  then,  if  you  look  upon  the 
word  "property"    as    referring  to    the  policy   of 
insurance,  undoubtedly  the  right  to  this  policy  of 
insurance  did  not  pass  on  the  death  of  the  deceased 
at  all,  it  passed  on  the  settiement  a  good  many  years 
before.    If,  however,  you  read  the  word  "  propeorty  " 
as  referring  to  the  £1,500  payable  under  it,  then  that 
passed   on   the  death  of  the  deceased;  because  it 
then  became  payable,  and  in  that  sense  it  passed ; 
and   it  passed  also  on  the  death  of    the  deceased, 
partiy,  at  any  rate,  by  reason  of  a  contract  with 
the  insurance  company.     Of  course,  if  no  contract 
had  been  made  with  the  insurance  company  to  insure 
the  life  of  the  deceased,  and  if  the  transaction  had 
merely  been  a  purchase,  by  the  payment  of  premiums 
of  £1,500  to  be  paid  on  the  deceased's  death,  that 
transaction  would  have  been  one  to  which  section  3 
applied.    Now,  I  am  not  sure  that  there  may  not  be 
some  policies  of  insurance  and  policy  moneys  which 
might  come  within  this.    If  a  person  insured  the  life 
of  somebody  else  (he  must,  of  course,  have  an  insur- 
able interest)  and  paid  his  premiums,  and  that  some- 
one else  died,  that  money  might  possibly  be  supposed 
to  come  within  some  of  the  other  sections. 

I  do  not  know  whether  it  would,  I  do  not  myself 
think  it  would,  but  if  it  did,  I  think  that  section  3  would 
prevent  the  duty  being  payable,  and  in  that  case  one 
would  have  to  read  the  words  *'  the  person  under  whose 
disposition  the  property  passes  "  as  covering  the  in- 
surance company ;  but  there  it  would  pass  only  by 
reason  of  the  policy  of  insturanoe;  and  in  the  case 
before  us  I  thixuc  it  is  quite  impossible  to  say  it  passed 
only  by  reason  of  the  contract  with  the  iniiirance 
company.     It  passes  by  reason  ^f  •  ^a  oonsJWwm 
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number  of  other  drcamstanoes.  It  eeems  to  me  that 
this  is  a  general  section  which  cannot  be  read  so  as  to 
alter  the  ^ESsct  of  the  spedfio  sections  which  precede 
it,  and  which  deal  with  policy  moneys  and  policies 
of  insurance,  and,  as  I  think,  deal  with  them  because 
they  would  have  been  of  an  ambiguous  character  if 
not  specially  dealt  with.  On  these  grounds  it  seems 
to  me  that  weare  bound  to  say  that  this  duty  is  given 
by  section  2,  sub-section  (1)  (<Q,  and  that  it  is  not 
prevented  bdng  given  by  section  3. 

Judgment /or  the  Crown. 

SoUdtor  for  the  Orown,   The  SoUdtor  of  Itdand 
Revenue, 

Solicitors  for  the  defendants,  J,  X.  Tomlin  &  Son, 


Prob.  Biv.  &  Adm.  Div.  i  t\  ^   o 

Admiralty.  )  ^^^'  ^' 

**  The  John  Hollway."  (a.) 

Ship — Collision — Damage — Vessel  turning  in  the  Thames 
not  a  crossing  vessel —Bye-laws  for  the  Navigation  of 
the  Biver  Thames,  1898,  art,  48. 

A  steam  vessd  partly  athwart  the  River  Tfuimes,  and 
not  in  motion  through  the  water  or  moving  ahead  or 
aatem  over  the  ground,  but  slowly  swinging  to  her 
anchor  in  the  act  o/  turning  round,  is  not  a  v^essd  crossing 
the  river  within  Ae^Sth  article  of  the  Thames  Bye-laws, 
1898,  which  provides  that  eteam  vessels  and  steam 
launches  croseing  from  one  side  of  the  river  towards  the 
ether  side  shall  keep  out  of  the  tvay  of  vessels  navigating 
up  and  down  the  river* 

This  was  an  action  of  damage  in  rem  instituted  on 
behalf  of  the  owners  of  the  steunship  Ddlmatia  against 
the  steam  tug  John  Hollway  and  her  owners  inter- 
Tening  as  defendants  to  recover  the  damages  arising 
out  of  a  collision  which  occurred  between  The 
Dalmatia  and  a  barge  in  tow  of  The  John  HoUway  on 
the  Biver  Thames,  off  the  Surrey  Commercial  Dock 
entrance,  on  the  afternoon  of  the  23rd  of  June  last,  in 
the  circumstances  stated  in  the  judgment. 

Dec  4,  5. — On  these  days  the  suit  was  heard  before 
Budknill,  J.,  assisted  by  two  of  the  Elder  Brethren  of 
the  Trinity  House. 

AspinaU,  Q.C.,  and  Stuhhs,  lor  the  plaintiffs. 

Laing,  Q,C.,  and  Lauriston  Batten,  for  the 
defendants. 

Cur,  adv,  volt 

Dec  6.— BuaaiiLL,  J.— The  evidence  in  this  case  is 
oonflietiny.  The  story  told  by  the  witnesses  for  the 
plaintaffiisthat  The  DalmaHa  had  been  navigating  up 
the  Thames  on  the  south  side  of  the  river  withal,  and 
iHien  a  little  belew  the  entrance  to  the  Surrey 
Oommeroial  Dock  her  helm  was  put  to  port  in 
order  to  turn  her  round  and  take  hor  into 
the  dock,  which  is  on  the  south  side  of  the  river ; 
that  iHien  she  had  answered  about  ten  points  under 
lier  port  helm,  which  means  that  her  head  would 
then  be  abont  two  points  more  tlum  right  across  the 
river,  she  was  dead  in  the  water,  her  anchor  having 
prevkrasly  been  let  go,  partly  for  the  purpoee  of 
ohedkiDK  her  way,  on  account  of  a  barge  which  was 
anchored  ahead,  uid  partly  to  help  her  to  swing,  the 
anchor  having  told  of  the  ground,  as  I  find  as  a  fact, 
and  not  what  is  called  dredging.  When  in  this 
position,  and  with  a  water  space  between  the  stem  of 
The  DalmaHa  and  a  Bnssian  barque,  according  to  the 
plaintiff's  witnesses,  too  narrow  far  The  John  Hollway, 


(a»)  Reported  by  C  F.  JsmaciT,  £sq..  Banister- 
at-lAW. 


with  her  four  barges  in  tow,  to  pass  through,  the  tog 
is  said  to  have  attempted  to  accomplish  the  impoesibls, 
and  so  to  have  causea  the  collision  between  the  fint 
barge  on  her   starboard  rope  and   the   rudder  of 
The  Daimatia,    The  case  set  up  by  the  defendants, 
shortly  stated,  is  that  The  Dalmatia,  havin||^  blown 
a   four-blast    sisnal,   had   got   into   a  position  of 
about  athwart  tiie  river,  just  as  the  tug  and  her 
barges  were   passing   betvreen   her   stem  and  the 
Bussian    barque,    and    that    The    DalmaHa    came 
astern    and    so    caused   the   collision,   there   being 
plenty  of  room  for  the  tug  and  her  barges  to  psa 
safelj  if  The  Dalmatia  had  not  come  astern.      Itii 
admitted  that  nothing  was  done  by  Hie  DalmaUa  to 
keep  out  of  the  way  of  the  tug  and  her  barges;  bat 
the  charge  made  against  the  tug  is  that  she  mi|^ 
have  avoided  the  cdliaion  by  reasonable  care.    It  ■ 
not  proved  to  my  satisfaction  that  any  steps  oould,  in 
the  circumstances,  have  been  successfully  taken  on 
board  the  tug,  except  easing  her  way  and  so  aUowing 
The  Dalmatia  to  swing  more  up  and  down,  and  that 
increase  the  waterway  between  herself  and  the  Busasn 
barque.      On   the    question   of   fact   whether   The 
Dalmatia   did,    at   the   critical   time,  move  asteni, 
I  am    satisfied,    after    hearing    the  iritnenes   ca 
both   sides,    that   she   did   not,   and   I   find  as  a 
fact  that  she  was  making  no  movement   thzoogh 
the  water  at  the  time  of  we  coUisicm,  but  thai  hst 
stem   was  svringing  slowly  round,  so  that  if  ths 
collision  had  not  occurred  when  it  did  aha  woali 
safely  swing  round  head  on  tide,  when  I  wupoom  tiw 
anchor  would  have  been  lifted,  and  she  woold  hi 
proceeded  into  dock.    On  the  question  of  law,  i 
a  vessel  turning  in  the  Thames,  as  The  DalmaUa  wai, 
on  the  same  side  as  that  on  which  she  is  bein^  navi- 
gated, so  far  as  that  is  possible  having  regard  to  her 
length,  is  a  crossing  ship  within  Uie  meaning  of 
article  48  of  the  Thames  Bye-laws,  the  eaae  oi  The 
Biver  Dtrwent,  7  Asp.  Mar.  Law  Cas.  37,  39  W.  B» 
Dig.  211,  has  been  dted.    That  case  tamed  on  ths 
construction  to  be  placed  on  articles  24  and  2»  of 
the   old   bye-laws   omresponding   vnfth  artides  4S 
and  53  of  the  bye-laws  now  in  foroe,  and  vrtidk 
are   to   be   read   together.      Theae  l^e-lnwa  pro- 
vide as  follows:    Article   48,    "Steam  iMih  sal 
steam  launches  crossing  from  cme  side  of  the  mm 
towards  the  other  side  shall  keep  oat  of  An  ymesj  of 
vessels  navigating  up  and  down  the  river " ;  aad 
article  53,  "  Where,  by  the  above  bye-lawa,  oneoltwo 
vessels  is  to  keep  out  of  the  way,  the  other  skall  ks^ 
her  course  and  speed.*' 

The  facts  in  the  esse  of  The  River  DerwesU  &§m 
from  those  in  the  case  now  before  mcL  Intkaasaeof 
Ths  Biver  Derwent,  The  Allendale  waa  in  the  net  of 
crossing  the  Thames  from  the  aoath  to  the  moA 
side,  and,  whilst  still  performing  that  maaoemia^  ^ 
collision  hiq^ipened.  She  was  hsld  to  ba  a  crosaiv 
vessel  withm  the  rule.  The  Lord  ^^>>— ***«*^  in  !■ 
judgment  pointed  out  that  it  waa 
fact  that  The  AUendaU  did  eroea 
of  the  river  to  the  other."  He 
when   a  vessel    has    left    the 

going     towards   the   north 

....  _     _   .  ^ 

If 

»sf 


the  act  of  crossing.    In  this  case  The 
not  leave  the  soutti  side  of  mid-river, 
reason  of  her  great  length,  when  aha 
river,  some  part  of  her  hull  waa  on  i 
mid-stream ;  but  she  never,  in  fact, 
and  it  was  never  intended  that  she  shodUL  ^>  eoh. 
manoeuvre  intended  was  simply  that  oi 
in  the  river,  on  the  south  side  of 
that  was  possible. 
It  is  trae  that  she  waa  not 


the  river,  but  was  hmam  tamed  roooed  ms^  ^^  tiMiar 
theonly  difBooI^  that  I  leelosithaeoMlraeiHftflf  M 
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bye-lsw— that  i8»  whether  the  rule  applies  to  all  luoh 
•teem  TesMls  ae  are  not  prooeeding  up  or  down  river, 
hat  are  Groasing  from  one  ride  to  the  other,  or  are 
tnnuDg  zoimd,  af  this  Teasel  was.  If  snoh  a  con- 
stmotioQ  is  to  be  given  to  the  bye-law,  it  applies  to 
sBiall  and  short  vessels  as  well  as  to  the  largest  and 
longest 

I  cannot  oonstme  the  rale  to  mean  more  than 
it  seems  to  me  to  atate,  and  I  think  I  should 
be  doing  so  if  I  held  that  it  applies  to 
every  steamer  which  is  being  tamed  round  in 
the  river,  although  I  do  not  say  that  a  vessel  so 
taming  might  not  at  some  time,  whilst  in  progress  of 
turning,  be  oroaaing  towarda  the  other  ride.  It  would 
depend  upon  the  facta  of  eaoh  oaae,  and  it  aeema  to 
me  to  be  very  hard  aa  againat  ateam  veaaela  if  such 
vessels,  when  athwart  the  tide,  in  the  act  of  turning 
round  for  the  puipose  of  getting  into  dock,  were  held 
in  all  cases  when  in  such  a  porition  to  be  bound  to 
keep  out  of  the  way  of  vessels  navigating  up  and 
down  the  river.  Such  vessels,  in  o^ing  the  rule, 
would  neoeasarily  have  to  put  themselves  sometimes 
in  poritions  of  extreme  difficulty  and  danger. 

On  the  facts  of  this  case  I  find  that  The  Dalmatia 

was,  at  the  time  of  the  collision,  partly  athwart  the 

river,  and   not   in  motion  through  the  water,  or 

moving  ahead  or  aatem  over  the  ground,  but  waa 

dowljr  awingpng  to  her  anchor  in  the  act  of  turning 

round,  and  waa   not   a   vessel   crossing   the  river 

within  the  rule ;  but,  even  if  she  were,  I  find  as  a 

laot  that  her  omission  to  keep  out  of  the  way  of  the 

tug  in  no  way  caused  or  contributed  to  the  collirion. 

Dioee  in  charse  of  the  tug  had  heard  the  four-blast 

signal  from  me  Dalmatia  which,  under  article  40  of 

tlie  l^e-lawa,  indicated  that  ahe  waa  turning  round. 

The  article  in  queation  states  that  "  When  a  steam 

▼easel  (in  circumstances  other  than  those  mentioned 

In     Vye-law    36)   is    taming    round,    or   for   any 

reason     is     not     under     command,    and     cannot 

get   ont   of    the  way   of    an   approaching   vessel 

.     .     •    she  shall  signify  the  same  by  four  blasts 

of  the  steam  whistle.'*      It  is  admitted  that  that 

ai^^nal  was  sounded  by  The  Daknaiia,    The  master  of 

the  tug  thought  that  by  the  time  he  reached  The 

IJtMlmaiia  she  would  have  swung  head  to  tide,  but  he 

miacalculated   hia    apeed  and  distance,  and   aa  he 

approached  The  IkUmaHa  he  put  on  hia  enginea  full 

etDMd  and  made  a  daah  for  it,  with  the  result,  that 

aJthongh  he  paaaed  through  in  aafe^y  ao  f ar  aa  the 

tag    waa    oonoemed,    one   of   hia    oarges   collided 

with    the   mdder   of    The   DoimaUa.      If   he   had 

eaeed   his   enginea   aooner,    and   kept   them  eased 

loaiMr,     there     would    have    been    no    collision, 

and    in   my   judgment   it   was   by  his  negligence 

aloaie  that  the  caaualty  occurred.    The  view  ia  con- 

^xmed  by  the  advioe  I  have  received  from  the  Elder 

Bretlnen  of  the  Trinity  Houae  who  are  asaisting  me. 

TTbe  xeaolt  of  the  evidoice  enablea  me  to  find  that  the 

aotasd  diatanoe  between  the  atom  of  The  Dalmatia  and 

tliie  Itoaaian  barque  waa  not  aa  great  a  distance  aa 

^vrass   alleged  b^  the  defendanta.     With   regard   to 

eoa  tain  entriea  m  the  engine-room  log  of  the  steam- 

jilaipy    believing  as   I   do    the    evidence    from   The 

Z^>tM3matia^   that    the    enginea    had    been    stopped 

£oar    a  few  minutes  before  the  collirion,  I  disregard 

Om^    entry    in   the  log  aa  affording  poritive  proof 

Heck^  the  engines  were  moving  aatem  at  the  time 

cy£     the    colhaion.      I   find   aa   a    fact   that   there 

wwmtB  not  a  bad  look-out  on  board  The  Dalmatia,  and, 

ixB.    the  cireomatancea  of  the  oaae,  I  pronounce  the 

lurfosMinntB*  tug  The  John  Hollway  alone  to  blame 

for  'fthe  oolljaion, 

Sblidtora  for  plaintifb,  Btokee  &  Stokes. 
JgbBcitora  for  defendanta,  WiUiam  Hard  A  Son, 


<Swxi  Of  sayyeaL 


(A. 


From  Q.  B.  Div.         1 
L.  Smith,  Collins,  and 
Bomer,  L.JJ.)  j 


March  27« 


Patnb  v.  Hooq.  (a.) 

Prohibition — Sal/ord  Hundred  Court — Jurisdiction — 
"  Cause  of  action  " — Plea  to  the  jurisdiction — Wani  of 
—Salford  Hundred  Court  of  Becord  Ad,  1868  (31  A 
32  Vict,  c.  cxxx.),  ss.  6,  7. 

The  expression  **the  cause  of  (Ktion"  in  section  6  of 
the  Salford  Hundred  Court  of  Becord  Act,  1868,  means 
the  whole  cause  of  action* 

Whitehead  v.  Butt,  7  Times  Z.  B,  609,  approved. 

By  section  7  of  the  Act,  "  Save  and  except  as  afore- 
said, no  defendant  shall  he  permitted  to  object  to  t?^e 
jurisdiction  of  the  court  otherwise  than  by  special  plea, 
and  if  the  want  of  jurisdiction  be  not  so  pleaded,  the 
court  shall  have  jurisdiction  for  all  purposes" 

Held,  that  a  defendant,  against  whom  judgment  hcLd 
been  signed  in  default  of  appearance  in  an  action  in  the 
Salford  Hundred  Court,  where  the  claim  did  not  exceed 
£50,  could  not  get  a  turit  of  prohibition  on  tJie  ground 
that  the  cause  of  action  did  not  arise  vnthin  t?ie  jurisdic- 
tion of  the  court,  as  section!  conferred  jurisdiction  on  the 
court  in  such  a  case  in  the  absence  of  a  plea  to  the 
jurisdiction. 

Ohadwick  v.  Ball,  14  Q.  B.  D.  855,  33  W.  B.  Dig. 
112,  followed. 

Appeal  from  an  order  of  the  Divirional  Court, 
affirming  the  dedrion  of  the  judge  at  .chambers, 
directing  a  writ  of  prohibition  to  issue  to  the  high 
steward  and  bailiff  of  the  Court  of  Record  for  the 
Hxmdred  of  Salford,  and  to  the  plaintiff,  restrainiog 
them  from  further  proceediog  on  a  judgment 
obtained  in  that  court. 

The  action  was  brought  in  the  Salford  Hundred 
Court  to  recover  £16  Os.  9d.  principal  and  interest 
due  on  a  promissory  note  signed  by  the  defendant  as 
tJie  maker  at  Buxton,  outride  the  jurisdiction  of  the 
court,  and  made  payable  to  the  plaintiff  at  Manchester, 
within  the  jurisdiction  of  the  court.  The  writ 
of  summons  in  the  action  on  its  face  commanded  the 
defendant,  within  eight  days  after  service  thereof,  to 
cause  an  appearance  to  be  entered,  and  it  gave  notice 
that  in  default  of  the  defendant  so  doing  the  plaintiff 
might  proceed  therein  and  judgment  might  be  given 
in  ner  absence.  The  defendant  did  not  enter  an 
appearance,  and  judgment  was  accordingly  signed 
against  her,  and  execution  was  issued.  The  defendant 
thereupon  applied  for  a  writ  of  prohibition  as  above, 
on  the  ground  that  the  Salford  Hundred  Court  had 
no  jurisdiction  to  entertain  the  action. 

The  Divisional  Court  held  that,  as  the  cause  of 
action  arose  out  of  the  jurisdiction  of  the  court,  the 
court  had  no  jurisdiction  to  entertain  the  action, 
section  7  of  the  Salford  Hundred  Court  of  Becord 
Act,  1868,*  only  giving  the  court  jurisdiction  in  such 


*  Section  6  of  the  Salford  Hundred  Court  of 
Becord  Act,  1868,  gives  the  court  authority  to  try  (1) 
personal  actions,  if  ''the  cause  of  action"  arises 
within  the  Hundred,  provided  that  the  debt  or 
damages  sought  to  be  recovered  do  not  exceed  £50, 
except  by  consent ;  (2)  actions  of  ejectment  between 
landlord  and  tenant  where  the  land  sought  to  be 
recovered  is  rituate  in  the  Hundred,  and  the  annual 
rent  or  ti^e  annual  value  thereof  does  not  exceed  £50 ; 
(3)  any  action  whatsoever,  with  certain  exceptions, 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Bacriatea:- 
at-Law, 
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a  oase  where  the  defendant  haa  appeared,  and,  the 
time  for  pleading  haying  oome,  has  not  {beaded  the 
want  of  jorisdiotion.  They  accordingly  affirmed  the 
order  of  ihe  judge  at  chamhen  granting  a  writ  of 
prghifaition. 
The  plaintiff  appealed. 

a  A.  RuMdly  Q,0,t  and  Walter  E.  Warren,  for  the 
plaintiff.— The  '^oaiue  of  action"  arose  within  the 
juriadiction  of  the  Salford  court,  and  therefore  a  writ 
of  prohihition  cannot  iuue.  This  point  was  not 
argued  in  the  DiTisional  Court,  as  that  court  were 
bound  by  the  decision  in  Whitehead  v.  Butt,  7  Times 
L.  B.  609.  puroorting  to  follow  Cooke  y,  QiU,  21 W.  B. 
334,  L.  E.  8  d  P.  107,  and  Bead  v.  Brown,  37  W.  B. 
131,  22  Q.  B.  D.  128.  The  decision  in  Whitehead  t. 
jSu<^  is  wrong.  <' Cause  of  action  "  in  section  6  of  the 
Salford  Hundred  Court  of  Becord  Act,  1868,  does  not 
mean  the  whole  cause  of  action.  At  common  law 
"cause of  action**  means  every  fact  material  to  be 
proved  to  entitle  the  plaintiff  to  succeed.  But  in  a 
particular  statute  the  meaning  may  be  different.  The 
words  occurred  in  section  18  of  the  Common  Law 
Procedure  Act,  1852,  and  they  were  held  to  mean  the 
acton  thepart  of  the  defendant  which  gives  the  plaintiff 
his  cause  of  complaint :  Jackson  v.  SpittcUl,  18  W.  B. 
1162,  L.  E.  5  C.  P.  542 ;  Vaughan  v.  Weldan,  23  W.  B, 
138,  L.  B.  10  C.  P.  47.  That  is  the  meaning  of  the 
words  in  this  Act.  The  act  in  the  present  case 
which  gave  the  plaintiff  his  cause  of  complaint  was 
the  non-payment  of  the  note  at  Manchester.  That  is 
sufficient  to  give  the  court  jurisdiction.  They  also 
referred  upon  this  xKnnt  to  section  50  of  the  Act  of 
1868.  Secondly,  if  the  "  cause  of  action  '*  means  the 
whole  cause  of  action,  section  7  of  the  Salford 
Hundred  Court  of  Becord  Act,  1868,  gave  the  court 
jurisdiction  over  the  action  as  there  was  no  plea  to 
the  jurisdiction.  Section  7  does  not  apply  to  the 
cases  mentioned  in  the  proviso  in  section  6,  and  in 
those  cases  a  writ  of  prombition  can  be  issued.  But 
as  the  claim  does  not  exceed  £50  section  7  applies, 
and  the  effect  is  to  give  the  court  jurisdiction  subject 
to  be  defeated  by  a  special  plea  being  put  upon  the 
record.  In  Ghadwick  v.  Balh  14  Q.  B.  D.  855,  33 
W.  B.  Dig.  172,  the  Court  of  Appeal,  overrulinff 
Oram  v.  Brearey,  25  W.  B.  695,  2  Ex.  B.  346,  held 
that  the  words  at  the  end  of  section  7,  ''and 
if  the  want  of  jurisdiction  be  not  so  pleaded  the 
court  shall  have  jurisdiction  for  all  purposes," 
extended  the  jurisdiction  of  the  court.  As  the 
defendant  did  not  appear  and  plead  the  want 
of  jurisdiction,  the  court  had  jurisdiction.  The 
decision  of  the  Divisional  Court,  that  section  7  only 
appUee  where  the  time  has  arrived  lor  pleading  and 
no  plea  to  the  jurisdiction  is  nut  in,  cannot  be 
supported.  As  was  pointed  out  by  Baggallay,  L-J., 
in  Chadwick  v.  BM,  there  is  no  distinction  drawn 
in  the  section  between  a  stranger  and  a  party  to  the 
suit.  A  stranger  could  never  put  in  a  plea  in  the 
action.  There  is  no  difficulty  in  holding  that  the 
court  has  a  defeasible  jurisdiction  between  the  issue 
of  the  writ  and  the  time  for  putting  in  a  defence.     In 


by  consent :  provided  that  if  in  the  course  of  any 
action  (except  where  a  consent  has  been  signed^  it 
shall  appear  upon  oath  to  the  judge  or  registrar  that 
the  debt  or  dsimages  sought  to  be  recovered,  or  the 
annual  rent  or  value  of  the  land  exceeds  £50,  &c., 
then  the  judge  or  registrar  shall  order  all  proceedings 
in  the  action  to  be  stayed. 

Section  7 :  "  Save  and  except  as  aforesaid,  no 
defendant  shall  be  permitted  to  object  to  the  juris- 
diction of  the  court  otherwise  than  by  special  plea, 
and  if  the  want  of  jurisdiction  be  not  so  pleaded  Uie 
court  shall  have  jurisdiction  for  all  purposes." 


Chapman  Y.  MatHson,  Andr.  191,  at  p.  108,  it  ^ 
that  where  a  County  Palatine  had  jurisdiction  and 
the  action  was  brought  in  one  of  the  superior  oomrts 
at  Westminster,  the  latter  should  hold  plea  thereof 
if  there  was  no  plea  to  the  jurisdiction.  That 
recognized  a  jurisdiction  in  the  oourts  at  Weatminater 
defeasible  by  a  plea  being  subsequently  put  on  the 
record,  l^e  Divisional  Court  were  therefore  wrong. 
As  the  want  of  jurisdiction,  if  any,  was  not  apparent 
on  the  face  of  the  proceedings,  we  court  in  its  dis- 
cretion should  refuse,  in  the  drcumstanoee,  to  grant  a 
prohibition.  They  referred  upon  this  point  to  Broad 
V.  Perkins,  37  W.B.  44,  21  Q.  B.  D.  533;  Farquharmm 
V.  Morgan,  42  W.  B.  306,  [1894],  1  Q.  B.  552. 

Fiek/ord,  Q.G.,  and  Le  Biche,  for  the  delwidant. 
were  not  called  upon  to  argue  the  first  point.  The 
seoond  question  depends  upon  the  true  meaning  of 
section  7  of  the  Act  of  1868.  That  section  means  that 
in  a  case  like  this  until  the  time  for  pleading  comes 
the  court  has  no  jurisdiction.  When  the  time  for 
pleading  has  arrived  the  section  makes  the  omission  to 
plead  the  want  of  jurisdiction  equivalent  to  a  consent 
to  give  the  court  jurisdiction.  The  jurisdiotion  ia  thus 
extended  by  the  omission  to  put  in  a  special  plea.  If 
the  contention  of  the  plaintiff  is  correct,  the  oourt  has 
an  anomalous  jurisdiction  liable  to  be  ousted  by  plea. 
Such  a  jurisdiction  is  unknown.  In  Chapman  v. 
MaUison  it  was  not  said  that  the  superior  oourts  at 
Westminster  had  jurisdiotion  liable  to  be  ousted  by 
plea.  There  the  superior  courts  had  no  jurisdiction  at 
all,  but  as  prohibition  would  not  lie  to  a  siqwrior 
court,  the  only  mode  of  taking  the  objection  to  the 
jurisdiction  was  by  plea.  The  construction  contended 
for  by  the  plaintiff  would  have  the  effect  of  putting 
an  end  to  objections  to  the  jurisdiction,  because 
defendants  in  these  small  cases  will  not  care  to  go  to 
the  expense  of  pleading  the  want  of  jurisdictioB 
when,  if  the  plea  is  successful,  they  cannot  get  any 
costs.  They  will  prefer  to  pay  the  olaim,  and  tlM 
practical  result  will  be  the  extension  of  the  juris- 
diction of  the  court.  In  Chadwick  v.  Ball  the  court 
merely  held  that  section  7  meant  that  a  defendant 
cannot  take  his  chance  of  success  in  the  inferior  ooort, 
and  then  turn  round  and  apply  for  a  prohibition. 

They  also  referred  to  Mayor  of  London  v.  Cox, 
16  W.  E.  44,  L.  B.  2  H.  L.  239 ;  Mayor's  Court 
Procedure  Act  (20  &  21  Vict.  o.  dviL),  s.  15. 

C.  A.  Russell,  Q.C,  was  not  called  upon  to  reply. 

A.  L.  Smith,  L.J.— This  is  an  appeal  from  the 
decision  of  the  Divisional  Court  affirming  the  ordsr 
of  the  judge  at  chambers  directing  a  writ  of  pto- 
hibition  to  issue.  The  plaintiff  brought  an  action  ia 
the  Salford  Hundred  Court  to  recover  £16  Oa.  9d.  due 
upon  a  promissory  note  signed  by  the  defendant  at 
Buxton  and  made  payable  to  the  plaintiff  at  Man- 
Chester.  The  writ  of  summons  which  was  served  upon 
the  defendant  required  her  within  eight  days  aftsr 
the  serrice  thereof  to  enter  an  appearance,  and  ga«a 
her  notice  that  in  default  of  her  doing  so  jud^maat 
might  be  given  in  her  absence.  That  was  a  distiiiBt 
intimation  to  the  defendant  that  unless  die  csitend 
an  appearance  to  the  action  judgment  might  be  givsa 
against  her.  She  did  not  enter  an  appearaiioa.  It 
is  not  suggested  that  she  does  not  owe  the  naoosy. 
After  the  time  limited  for  appearance  the  plsjntiff 
signed  judgment  and  execution  was  issued.  I  msy 
observe  that  everything  appeared  to  be  nnlar  oa 
the  face  of  the  proceedings.  The  defendant  than  took 
out  a  summons  for  a  writ  of  prohihition  to  rnatiain  all 
further  proceedings  in  the  action,  which  the  jndge  ai 
chambers  granted,  his  decision  being  affirmed  by  tt» 
Divisional  Court. 

The  first  point  taken  by  the  plaintiff  in  thia 
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181060  the  que0tion  00  to  what  u  the  meaning  of  the 
worde  ''the  oaiue  of  action"  in  oeotion  6  of  the 
Salford  Hnndied  Gonrt  of  Beoord  Act,  1868.  The 
law  i0  well  eettled  that,  in  the  oa0e  of  these  ooarts  of 
limited  jniiediotion,  '*  the  oanse  of  action  "  means  all 
matten  which  together  ms^e  up  the  cause  of  action. 
All  tho0e  matten  must  take  {dace  within  the  area  of 
the  juri0diction.  The  pcomi00ory  note  wa0  signed  by 
the  defendant  at  Buxton,  outside  the  area  of  the 
jurisdiction  of  the  Salford  court»  and  as  that  is  a 
material  ingredient  in  the  cause  of  action,  a  fact 
necessary  to  be  proved  to  entiUe  the  plM^tiff  to 
succeed,  the  Salford  Hundred  Court  had,  apart  from 
section  7  of  the  Act  of  1868,  which  I  will  next  con- 
sider, no  jurisdiction  to  entertain  tiie  action. 

The  next  queetion  i0  whether  the  defendant  can 

now  set  up  fiie  objection  to  the  jurisdiction  of  the 

Salford  court.    Section  6  of  the  Act  of  1868  shows 

that  the  Salford  court  is  a  court  of  limited  jurisdiction. 

It  is  admitted  that  if  the  judge  of  the  Salford  court 

were  to  try  an  action  dealing  with  a  matter  beyond 

the  pecuniary  limits  of  his  jurisdiction,  a  prohintion 

would  lie  to  restrain  him  from  doing  so.    Then  comes 

0eotion  7,  which  provides  that ''  save  and  except  as 

aforesaid,  no  defendant  shall  be  permitted  to  object 

to  the  jurisdiction  of  the  court  otherwise  than  by 

special  plea,  and  if  the  want  of  jurisdiction  be  not 

so  pleaded  the  court  shall  have  jurisdiction  for  all 

pur^posee."    The  Divisional  Court  have  hdd  that  the 

eection  only  requires  the  objection  to  the  jurisdiction 

to   be   taken  by  special   plea  when  the  time    for 

pleading  has  come.    That  seems  to  me  to  be  adding  to 

the  section  words  which  are  not  tiiere,  and  for  whidi 

there  is  no  necessity.     GRie  defendant  did  not  think 

fit  to  enter  an  appearance  and  put  in  a  plea  to  the 

jurisdiction.    If  a  defendant  in  such  a  case  as  this 

wishes  to  object  to  the  jurisdiction  he  must  appear 

and  plead  the  want  of  jurisdiction.    If  he  does  not  do 

tliat    the    court    "shall   have    jurisdiction   for    all 

purposes."     The  very  point  was  brought  before  this 

oourt  in  Chadwick  v.  Ball*     The  diffnence  between 

section  7  of  the  present  statute  and  section  15  of  the 

Mayor's  Court  Flrocedure  Act,  1857,  was  these  pointed 

oat.      Baggallay,  L.J.,  after  pointing  out   that  a 

provision  wa0  introduced  into  0ection  7  of  the  Salford 

Court   Act  which  wae   not  in   section  15   of   the 

Mayor's   Court   Act— namely,    that    if    the    want 

of  Jurisdiction    be    not    so    pleaded,    the    court 

«liali  have  juriediction  for  all  purfK)0e»-~0aid  that  by 

ron0mi  of  that  provision  the  omission  to  plead  to 

Htm  jurisdiction  conferred  jurisdiction  on  the  Salford 

Snndred  Court  for  all  purposes.    In  that  case,  no 

doubt,    the   defendant  had  put  in  a  statement  of 

defence,  and  had  not  pleaded  to  the  jurisdiction.    To 

my  mind,  however,  that  makes  no  difference.    The 

iiuution  00em0  to  me  to  set  up,  in  cases  to  which  it 

afyplies,  an  alwolute  prohibition  againet  raising  the 

objection  to  the  want  of  jurisdiction  except  by  plea. 

Xiindley,   L.J.,  took   the   same  view,  for   lie  said 

tliAt    section    7    does  not  touch  the  question    of 

tbe      jurisdiction     of     the     superior     court     to 

pcolubtt  where   there    is    no    jurisdiction   in   the 

inferior  court,  because   the  words    at  the  end  of 

seotion   7    extend  the   jurisdiction  of  the  inferior 

oourt.     In     my    opinion    that    case    covers    the 

present,  and  I  entirely  ame  with  it    I  do  not  feel 

tiMm    difBoulty  which   (£annell,   J.,  felt  as  to  the 

otnMXt  having  a  defeasible  jurisdiction  between  the 

i—iin  of  the  writ  and  the  time  for  putting  in  a  plea. 

^Phm^  difficultv  seems  to  me  to  have  oeen  answered  by 

tli^  case  of  Chapman  v.  MaUUoOy  dted  to  us  in  the 

jix^Tfunent.    So  nere,  until  the  defendant  chooses  to 

ccfOke  in  and  set  up  bjr  his  plea  that  the  cause  of 

gi,c»tion  arose  out  of  the  jurisdiction,  everything  being 

in  oxvteor  on  the  lace  of  the  record,  I  do'not  see  why 


the  court  ^ould  not  proceed  with  the  action  and  give 
judgment  m  it.  Wiu  regard  to  the  question  of  the 
exercise  of  the  discretion  of  the  court  in  granting  a 
writ  of  prohibition,  if  it  were  necessary  to  decide  the 
case  upon  that  ground,  I  should  not  be  at  all  inclined 
to  grant  a  prohibition  in  the  circumstances  of  this 
case. 

CoLUNS,  L.  J*— *I  am  of  the  same  opinion.  With 
regard  to  tiie  first  question,  it  seeme  to  me  to  be  quite 
dear  that  the  wcvas  *'  the  cause  of  action"  mean  the 
whole  cause  of  action  as  ezpldned  in  €k)6ke  v.  0x11^ 
and  have  not  the  same  meaning  as  the  court  in 
Jadwm  V.  SjpiUal  placed  on  the  special  words,  "  a 
cause  of  action,"  in  section  18  of  the  Common  Law 
Ftocedure  Act,  1852.    I  now  come  to  the  second 

a uestioB— namely,  the  construction  of  section  7  of 
lie  Salford  Court  Act  of  1868.  I  must  say  that  I 
have  felt  some  misgiving  upon  this,  but  upon  the 
whole  I  think  that  we  are  conduded  by  authority. 
Two  alternative  views  were  open.  One  was  that 
section  7  was  merdy  a  rule  of  pleadiuff  in 
the  Salford  Hundred  Court,  .and  did  not  en£urge 
the  jurisdiction  of  the  court;  merdy,  in  fact, 
definmg  the  mode  in  which  the  objection  to  the 
jurisdiction  could  be  taken  in  the  court  itself.  That 
was  the  view  taken  by  the  Divisional  Court  in  Oram 
V.  Brearey.  The  other  view  was  that  the  section 
enlarffed  the  jurisdiction  of  the  court.  This  last  view 
was  tiiat  taken  by  this  court  in  Chadwick  v.  Ball. 
Though  I  can  see  a  possible  middle  view  between 
those  two,  it  is  too  fine  to  accept,  and  if  we  loyally 
accept  the  decision  in  Chadwick  v.  Ball,  we  must 
hola  that  in  such  a  case  as  the  present  section  7 
confers  jurisdiction  on  the  Salford  Hundred  Court. 
It  was  urged  that  this  is  a  very  curious  kind  of 
jurisdiction,  which  depends  upon  a  contingency 
happening  subsequentiy — namdy,  the  contingency  of 
the  oefendant  not  putting  upon  the  record  a  special 
plea  to  the  jurisdiction.  For  myself  I  see  no 
difficulty  in  holding  that  the  court  has,  in  cases  where 
the  daim  does  not  exceed  £50,  and  in  cases  other  than 
those  specified  in  the  proviso  to  section  6  of  the  Act  of 
1868,  what  has  been  called  a  defeasible  jurisdiction, 
whidi  can  only  be  ousted  by  a  special  plea  to  the 
jurisdiction*  Whether  this  court  in  Chadwick  v.  BaU 
had  before  their  minds  all  the  consequences  of  their 
decision,  I  do  not  know ;  but  from  what  I  know  of 
those  local  courts  I  should  have  had  some  mi^ving 
in  holdmg  that  thejr  had  an  unlimited  territorial 
jurisdiction,  leaving  it  to  the  defendant  to  oust  the 
jurisdiction  by  a  spedal  nlea*  However  that  seems 
to  me  to  be  a  matter  for  tiie  Legislature  to  consider. 
This  court  has  so  decided,  and  that  decision  seems  to 
me  to  be  in  accoidance  with  the  natural  meaning  of 
the  words  of  the  section.  As  pointed  out  by 
Baggallay,  L.J.,  the  section  draws  no  distinction 
between  a  stranger  and  a  party  to  the  suit, 
which  tends  to  diow  that  the  section  does  not 
merdy  lay  down  a  rule  of  pleading  in  the  court 
itsdf.  I  also  agree  with  my  lord  upon  the  question 
of  discretion* 

BoMEB,  L.  J. — I  am  of  the  same  opinion.  I  do  not 
see  how  to  get  over  the  plain  words  of  section  7. 
^Shskt  section  provides  that,  except  in  the  cases  specified 
in  tiie  proviso  at  the  end  of  section  6,  no  defendant 
shall  be  permitted  to  object  to  the  jurisdiction  of  the 
court  except  by  spedal  plea,  and  if  the  want  of  juris- 
diction be  not  so  pleaded  the  court  shall  have  juris- 
diction for  dl  purposes.  The  meaning  of  the  section 
is  that  when  the  action  comes  on  to  be  heard,  if  there 
is  no  plea  to  the  jurisdiction  upon  the  record,  and  if 
the  case  does  not  fall  within  the  proviso  to  section  6, 
the  court  has  jurisdiction  to  entertain  the  action  and 
to  ddiver  judgment    After  judgment  itis  too  late  to 
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raise  the  question  of  want  of  jorisdiction.  To  oust 
the  jurisdiction  of  the  court  in  such  a  case  there  must 
be  a  special  plea  to  the  jurisdiction.  The  defendant 
in  this  case  did  not  choose  to  appear.  Upon  the 
expiration  of  the  time  Umited  for  entering  an  appear- 
ance, the  court  was  bound  to  give  judgment  for  the 
plaintiff,  as  in  tiie  absence  of  a  plea  to  the  juris- 
diction, it  had  by  section  7  junsdiction  over  the 
action.  There  is  another  ground  u^on  which  the 
appeal  should  succeed.  The  want  of  jurisdiotion  did 
not  appear  on  the  face  of  the  record,  and,  therefore, 
the  court  had  a  discretion  as  to  granting  a  pro- 
hibition. If  ever  there  was  a  case  in  which  the  court 
in  its  discretion  should  refuse  to  grant  a  prohibition, 
it  is  this  case.  I  also  agree  with  what  my  brethren 
have  said  upon  the  point  as  to  the  meaning  of 
**  the  cause  of  action." 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  W.  T.  Harvey,  for  J.  E. 
Jones,  Manchester. 

Solicitors  for  the  defendant,  Bima  &  8yms,  for 
W.  Burton,  Manchester. 


From  Chan.  Div.  1 

(lindley,  M.B.,  and  Eigby  V 


Feb.  27,  28 ; 
March  5,  19. 


and  Yaughan  Williams,  L.  JJ< 

Stook  v.  MEAKm.  (a.) 
Local  government— Private  stred  work— Charge  of 
expenses  on  frontager's  premises— Date  from  which 
charge  takes  effect^'*  Completion  of  works  "  or  **  final 
apportionment**  —  Vendor  and  purchaser —  **  Out- 
goings**— Implied  covenant  against  incumbrance — 
'Private  Street  Works  Act,  1892  (55  dt  66  Vict,  c.  67), 
ss.  1,  12,  13. 

The  apportioned  expenses  of  private  street  works 
executed  under  the  Private  Street  Works  Act,  1892, 
become  a  charge  on  the  premises  affected  thereby  as  from 
the  date  of  the  completion  of  the  works,  and  not  merely 
as  from  the  date  of  the  final  apportionment. 

If,  therefore,  the  premises  are  sold  free  from  incum- 
brances after  the  completion  of  the  works,  but  before  the 
date  of  the  final  apportionment,  the  sim  finally  appor- 
tioned thereon  is  payable  by  the  vendor. 
Decision  of  Kekewich,  J.  (ante,  p.  6),  affirmed. 
This  was  an  appeal  against  a  decision  of  Keke- 
wich, J.  (ante,  p.  6),  and  raised  a  question  under  the 
Private  Street  Works  Act  of  1892  (66  &  66  Vict.  c. 
57)l-viz.,  whether  the  sum  finally  apportioned  as 
payable  by  the  owner  of  premises  fronting  a  street, 
m  respect  of  works  (such  as  sewers)  executed  in  the 
street  by  the  local  authority,  becomes  a  charge  upon 
the  premises  as  from  the  date  of  the  completion  of 
the  works,  or  only  as  from  the  date  of  the  final 
apportionment  of  the  expenses  of  the  works  among 
the  various  owners  of  premises  abutting  on  the  street. 
The  land  to  which  the  action  related,  which  was 
situated  at  West  Ham  and  abutted  on  Qaeen*s-road, 
had  chang^  hands  between  the  date  of  the  completion 
of  works  executed  under  the  Act  by  the  council  of 
the  county  borough  of  West  Ham,  and  the  date  of  the 
final   apportionment   of   the   expenses   among   the 

Tne  works  were  commenced  on  the  4th  of  April, 
1898,  and  were  completed  on  the  26th  of  July,  1898. 

On  the  10th  of  October,  1898,  the  defendant 
Meakin,  who  was  the  then  owner  of  the  piece  of 
land  in  question,  entered  into  an  agreement  to  sell  it 


(a.)  Eeported  by  Paul  Striokland,  Esq.,  B^rjister- 
^  at-Law. 


to  the  plaintiff  Stock  for  £1,000.  Thepurdiaw  wu 
to  be  oom^eted  on  the  Uth  of  Novembwr  than  naxt. 
and  up  to  that  day  all "  outgoings  "  were  (if  neoeisary) 
to  be  apportioned.  ,      ^  .     ^    « 

On  &e  22nd  of  November,  1898,  the  dafendsnt 
"as  beneficial  owner,"  conveyed  the  land  to  the 

^  oS  the  29th  of  November,  1898,  the  final  apporticn- 
ment  of  expenses  was  made  by  the  coun^U  and  on 
the  29th  of  December,  1898,  they  gave  notace  to  ftj 
plaintiff  that  his  premises  were  liaUe  to  be  ohuged 
with  the  sum  of  £130  14s.  as  his  proportion  of  tiw 
expenses  of  the  works,  and  that,  unless  this  mm  wm 
paid  within  one  month,  interest  at  4  per  oeot.  would 
be  charged.  _ 

The  plaintiff  oaUed  on  the  defendant  to  p^y.ttaj 
amount,  and  on  his  declining  to  do  so  the  plamfiff 
paid  it  himself,  and  this  action  was  brought  to  enfowe 
repayment  by  the  defendant. 

Trhe  questions  also  arose,  whether  this  appoctioned 
sum  was  an  **  outgoing  *'  which  the  vendor  waa  under 
his  contract  for  sale  bound  to  discharge;  whstter 
the  amount  was  an  "incumbrance"  on  the  PfpP^* 
and,  if  so,  whether  it  was  an  "  mcumbrMce  whwh 
after  conveyance  came  within  the  vendors  oovenaat 
atrainst  incumbrances,  which,  under  the  Canv^- 
wdng  Act  of  1881,  is  implied  from  the  uae  of  ths 
words  "  as  beneficial  owner"  in  a  conveyance. 

Kekewich,  J.,  held,  upon  the  construction  of  the 
Private  Street  Works  Act,  1892  (as  distinguished  few 
the  PubUc  Health  Act,  1876),  that  the  apportiwed 
sum  became  a  charge  upon  the  land  as  from  tbed^ 
of  the  completion  of  the  works,  and  that  <»nf«l^»y 
it  was  an  incumbrance  existing  at  the  d^  of  tne 
conveyance  to  the  plaintiff,  and  that  the  defendant 
was,  under  his  implied  covenant  against  incumbranoei, 
bound  to  discharge  it. 

The  defendant  appealed. 

Warrington,  Q.C.,  and  Vaughan  Hawkins,  im  the 
defendant.— The  question  arises  under    the   Pn^ate 
Sfareet  Works  Act,  1892.    The  char(w  in  thwMse, 
which  did  not  become  a  charge  before  final  appoctoon- 
ment,  was  not  an  outgoing,  though  it  might  be  m 
incumbrance :  In  re  Boor,  Boor  v.  Hopkins,  37  ¥r.  Jt 
349,  40  Oh.  D.  672.      It  is   not   an  "^camhwDce 
within   section  7  of   the   ConveyancuiK  Act,  1S81. 
The  charge  does   not  arise  before  final  appoctun- 
ment:    Tubbs   v.    Wynne,    [1897]    1   Q.  B-   74.   4a 
W.  B.  Dig.  168.    This  does  not  come  withmtto 
covenant  against  inoumbrancee.    This  is  not  auuml 
by  a  person  conveying,  which  imports   a^etbieg 
over   which    the    vendor    has   control :   J3o6mii  ▼• 
Middleton,  6  B.  &  C.  296;  Vendors  and  Pj^^J^^ 
by  Lord  St.  Leonards  (13tii  ed.),  p.  491.    There  mi 
nocharge  at  aU  unta  thefinal  apportionmentwaa  mada. 
Sections  13  and  14  of  the  Private  Street  Worfct  ^ 
1892,  are  substituted  for  section  267  of  ^e  Puto 
Health  Act,  1876.    Under  section  257  of  the  Pabbc 
Healtii  Act,  1876,  the  charge  is  a  charge  um  tts 
"premises":    Corporation  of  Birmingham  ▼.  ^ker, 
17  Ch.  D.  782,  30  W.  B.  Dig.  121.    This  »  not  « 
incumbrance ;  if  it  is  an  incumbrance  it »  not  one  t^ 
vendorwasbound  to  discharge.  Untd  the  data  ^  final 
apportionment  there  was  nothing  to  go  out :  BaUk^ 
^Bigger,  60  L.  T.  Bep.  416,  87  W.  R.  M|r  W; 
Plumstead  Board  of  Works  v.  IngMhy,  21  W.  B.  a. 
817.  L.  B.  8  Ex,  63,  174.    In  In  re  Boor.  ^<*«1J- 
Hopkins,  Kay,  J.,  held  it  was  not  an  o««f«f •   ,*»; 
plaintiff  cannot  recover :  Barraud  v.  Archer  (1831),  - 
Sim.  433,  9  L.  J.  Oh.  O.  S.  173. 

Ogden  Lawrence,  Q.O.,  and  P.  F.  Wlfder,  for  tibs 
plaintiff,  referred  to  Homsey  Load  Board  ^.  Tie 
Monarch  Investment  Building  8ocidy,dS  w.  R.  M.  34 
Q.  B.  D.  I;  In  re  BetteawoHh  and  Btcher,  36  W.  B. 
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644.  37  Ch.  D.  635;  In  re  Furtado  and  Jeffriea,  27 
SoLiciTOBS*  JouMTAL,  466;  Egg  v.  Blayney,  36  W.  B. 
8d3,  21  Q.  B.  D.  107. 

Warrington^  0.(7.,  in  reply,  lefecred  to  Barraud  v. 
Archer. 

Vaughak  Williams,  L.J.,  delivered  the  judg- 
ment of  the  court  as  follows :  The  question  in  this 
case  is  whether  the  vendor  of  a  piece  of  land  at 
West  Ham  is  liahle  to  indenmify  ihe  purchaser 
agunst  the  sum  of  £130  14s.  claimed  by  the  urban 
■anitary  authority  as  expenses  of  works  executed  by 
such  authority  under  the  Private  Street  Works  Act, 
1892.  The  agreement  for  sale  and  purchase  was 
made  on  the  10th  of  October,  1898.  The  day  fixed 
for  the  completion  of  the  purchase  was  the  11th  of 
November,  1898,  and  the  purchase-money  was  paid  by 
the  plaintiff  (the  purchaser)  and  the  conveyance  com- 
pleted on  the  22nd  of  November,  1898.  The  works  in 
question  were  completed  on  the  26th  of  July,  1898. 
The  resolution  authorizing  the  execution  of  the  works 
was  dated  the  27th  of  JiUy,  1897,  which  was  prior  to 
the  acquisition  of  the  property  by  the  defendant,  the 
vendor.  The  defendant  conveyed  as  beneficial  owner ; 
the  oonveyance  recited  that  the  defendant  had  agreed 
to  sell  to  the  plaintiff  free  from  incumbrances ;  and 
the  conveyance  was  by  a  mortgagee,  at  the  request 
and  the  direction  of  the  defencUmt  as  beneficial 
owner,  to  hold  the  said  land  in  fee  simple  freed  and 
disohaiged  from  the  claims  of  the  said  mortgagee. 
The  notice  of  final  apportionment  was  on  the  29t£  of 
Deoember,  1898. 

If  the  charge  had  been  a  charge  for  expenses 
incurred  by  the  local  authority  imder  the  PuUio 
Health  Act,  1875,  there  is  no  doubt  but  that  such  a 
ohaige  would,  having  regard  to  the  dates  of  the 
agreement  to  purchase  and  the  conveyance  on  the 
one  hand  and  the  date  of  the  execution  of  the 
works  on  the  other,  have  been  a  charge  against  which 
the  vendor  would  have  had  to  indemmfv  the 
purchaser.  The  charge  under  the  Public  Health  Act, 
1875,  however,  is  a  diarge  which  can  only  arise  on 
lailure  of  the  owner  of  the  land  to  comply  with  the 
notice  of  the  urban  authority  and  the  execution  by 
the  urban  authority  of  such  works  by  reason  of  such 
de&ult  by  the  landowner,  and  is,  moreover,  a  oharse 
taking  effect  from  the.  date  of  the  completion  of  l£e 
works,  whereas  the  charge  under  the  Private  Street 
Works  Act,  1892,  certainly  is  not  a  charge  arising  on 
default  of  the  landowner,  and  it  is  ar^ied  is  not  a 
oibarge  from  the  date  of  the  completion  of  the  works. 
It  becomes  necessary,  therefore,  to  cotisider  from 
what  date  the  charge  under  the  Act  of  1892  takes 
efflBot,  and  whether  the  fact  that  the  ohaige 
does  not  arise  on  default  of  the  landowner 
makes  any  difliarence  in  the  oUigations  of 
the  vendm  towards  the  purchaser;  and  tUs 
makes  it  neoessanr  to  consiaer  the  terms  of  the 
material  sections  of  the  Acts  of  1875  and  1892.  Under 
■eotion  257  of  the  Public  Health  Act,  1875,  the  ex- 
penses incurred  by  the  local  authority,  for  the  repay- 
ment whereof  the  owner  of  the  premises  for  or  in 
respect  of  which  the  same  are  incuned  is  made  liable 
by  that  Act  (i.e.,  by  section  150),  may  be  recovered 
from  any  person  who  is  the  owner  of  such  premises 
when  the  works  are  completed  for  whidi  sudi  ex- 
penses have  been  incurred,  and  until  recovery  sudi 
expenses  are  made  a  charge  on  the  premises  in  respect 
of  which  they  were  incurred,  and  it  was  held  in  In  re 
Betlenoorth  and  Richer  that  the  expenses  became  a 
oharge  upon  the  completion  of  the  works,  and  that 
ibis  was  so  notwithstanding  the  fact  that  the  owner 
could  not  be  compelled  to  pay  until  the  cost  had  been 
made  out  and  apportionea.  In  other  words,  the 
eharge  was  held  to  oe  subsisting  fdthpugh  it  could  not 


be  enforced  until  the  provision  in  the  last  paragraph 
but  one  of  section  257  had  been  worked  out — i.e., 
until  the  apportionment  of  the  expenses  had  become 
binding  by  the  lapse  of  three  months  after  notice  of 
apportionment  without  any  written  notice  of  dispute 
being  given  by  the  owner.  This  decision  turned 
entirely  on  the  words  of  sections  150  and  257,  which 
plainly  gave  a  charge  so  soon  as  the  works  had  been 
completed  and  the  expenses  incurred  by  the  local 
authority  on  the  failure  of  the  owner  of  the  land  to 
execute  the  works  in  compliance  with  a  notice  served 
in  pursuance  of  the  powers  given  by  section  150. 

The  charge  which  has  to  be  considered  in  the 
present  case  is  given  by  section  13  of  the  Private 
Street  Act,  1892,  and  we  have  to  determine  if  this 
charge,  like  the  charge  under  the  Public  Health  Act, 
1875,  takes  ^ect  from  the  time  of  the  completion  of 
the  works.  We  think  it  does.  The  Act  of  1892  is  by 
section  1  to  be  read  as  one  with  the  Public  Health 
Acts,  of  which  the  Act  of  1875  is  the  principal  Act, 
and  the  charge  created  by  section  13  of  the  Act  of 
1892  is  to  be  a  oharse  to  the  like  extent  and  effect  as 
under  section  257  of  the  Act  of  1875.  It  seems  to  us 
to  follow,  unless  there  is  in  section  13  or  some  other 
section  of  the  Act  of  1892  something  clearly  to  the 
contrary,  that  the  oharffe  under  section  13  will  take 
effect,  uke  a  oharge  imder  the  Act  of  1875,  from  the 
time  of  the  completion  of  the  works  the  expenses  of 
which  are  charged.  But  it  is  said  that  section  13  itself 
makes  express  provision  to  the  contrary,  because  it 
says,  '*  any  premises  included  in  the  final  apportion- 
ment, and  all  estates  and  interests  from  time  to  time 
therein,  shall  stand  and  remain  charged  •  •  .  with 
the  sum  finally  apportioned  on  them,  or  if  objection 
has  been  made  against  the  final  apportionment  with 
the  sum  determined  to  be  due  as  itam  the  date  of  the 
final  apportionment,  with  interest  at  the  rate  of  4  per 
oent.  per  annum."  It  is  said  that  the  effect  of  these 
words  is  that  tiiere  is  no  oharge  until  the  date  of  the 
final  apportionment,  and  therefore  not  from  the  date 
of  the  completion  of  the  works.  We  cannot  agree  with 
this  contention.  We  think  that  the  effect  of  these 
words  is,  first,  to  provide  that  the  amount  of  the 
oharge  shall  be  that  fixed  by  the  final  apportionment 
or  in  case  of  objection  by  the  determination  of  the 
objection;  and,  secondly,  interest  is  to  run  on  the 
sum  lUtimately  fixed  from  the  date  of  the  final 
apportionment.  In  other  words  that  the  owner  of 
the  land  is  not  by  his  objection  to  the  final  apportion- 
ment to  escape  mterest  on  the  sum  finally  fixed 
between  the  date  of  the  final  apportionment  and  the 
date  of  the  final  determination  of  the  objection.  We 
thmk,  therefore,  that  there  is  nothing  m  section  13 
to  prevent  the  ohaige  taking  eflnot  from  the 
completion  of  the  works,  and  when  the  whole  Act  of 
1892  is  considered  we  find  a  great  deal  to  lead  to  the 
conclusion  that  the  Act  means  that  the  charge  shall 
date  from  the  completion  of  the  works,  and  not 
from  the  final  apportionment.  In  the  first  ^lace, 
there  is  the  general  consideration  that  it  is 
not  likely  that  the  Legislature  should  have 
intended  the  oharge  to  date  from  the  final  appor- 
tionment, because  the  final  apportionment  is  an 
event  the  date  of  which  can  be  fixed  quite  arbitrarily 
by  the  officers  of  the  local  authority.  Moreover,  to 
zuake  the  oharge  commence  with  the  completion  of 
the  works  is  to  make  the  charge  comcide  with  the 
benefit.  In  the  next  place,  the  whole  scheme  of  the 
Act  points  to  a  charge  being  intended  prior  to  the 
final  apportionment.  First,  there  is  the  provisional 
apportionment  of  the  estimated  expenses  on  the 
premises  liable  to  be  charged.  This,  subject  to 
objections  to  be  made  withm  a  month,  fixes  the 
promises  to  be  charged  and  the  proportions  to  be 
borne.    All  this  h«e  to  be  done  before  the  works  are 
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raise  the  question  of  want  of  jorisdiction.  To  onst 
the  jnrisdiotion  of  the  court  in  such  a  case  there  must 
be  a  special  plea  to  the  jurisdiction.  The  defendant 
in  this  case  did  not  choose  to  appear.  Upon  the 
expiration  of  the  time  Umited  for  entering  an  appear- 
ance, the  court  was  bound  to  give  judgment  for  the 
plaintiff,  as  in  the  absence  of  a  plea  to  the  juris- 
diction, it  had  by  section  7  jurisdiction  over  the 
action.  There  is  another  ground  u^on  which  the 
appeal  should  succeed.  The  want  of  jurisdiction  did 
not  appear  on  the  face  of  the  record,  and,  therefore, 
the  court  had  a  discretion  as  to  granting  a  pro- 
hibition. If  ever  there  was  a  case  in  which  the  court 
in  its  discretion  should  refuse  to  grant  a  prohibition, 
it  is  this  case.  I  also  agree  with  what  my  brethren 
have  said  upon  the  point  as  to  the  meaning  of 
*<  the  cause  of  action." 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  W.  T.  Harvey y  for  J.  E. 
Jonesy  Manchester. 

Solicitors  for  the  defendant,  Bima  &  8yms,  for 
W,  Burton,  Manchester. 
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From  Chan.  Div.  1        «  v  07  oR  • 

(Undley   M.^    «d  Kgby  \       £«^  g  i^'. 
and  Yaughan  Williams,  L.  JJ.) } 

Stook  v.  Meaein.  (a.) 
Local  government— Private  street  toork— Charge  of 
expeneea  on  frontager's  premisea — Date  from  which 
charge  takes  effect—''  Completion  of  works  "  or  ''final 
apportionment'*  —  Vendor  and  purchaser —  "  Out- 
goings''— Implied  covenant  against  incumbrances — 
Private  Street  Works  Act,  1892  (55  dt  56  Vict.  c.  67), 
M.  1,  12,  13. 

The  apportioned  expenses  of  private  street  works 
executed  under  the  Private  Street  Works  Act,  1892, 
become  a  charge  on  the  premises  affected  thereby  as  from 
the  date  of  the  completion  of  the  works,  and  not  merely 
as  from  the  date  of  the  final  apportionment. 

If,  therefore,  the  premises  are  sold  free  from  incum- 
brances after  the  completion  of  the  works,  but  before  the 
date  of  the  final  apportionment,  the  sum  finally  appor- 
tioned thereon  is  payable  by  the  vendor. 
Decision  of  Kekewich,  J.  (ante,  p.  6),  affirmed. 
This  was  an  appeal  against  a  decision  of  Keke- 
wich, J.  (ante,  p.  6),  and  raised  a  question  under  the 
Private  Street  Works  Act  of  1892  (65  &  56  Vict.  c. 
57)— viz.,  whether  the  sum  finally  apportioned  as 
payable  by  the  owner  of  premises  fronting  a  street, 
m  respect  of  works  (such  as  sewers)  executed  in  the 
street  by  the  local  authori^,  becomes  a  charge  upon 
the  premises  as  from  the  date  of  the  completion  of 
the  works,  or  only  as  from  the  date  of  the  final 
apportionment  of  the  expenses  of  the  works  among 
the  various  owners  of  premises  abutting  on  the  street. 
The  land  to  which  the  action  related,  which  was 
situated  at  West  Ham  and  abutted  on  Queen's-road, 
had  changed  hands  between  the  date  of  the  completion 
of  works  executed  under  the  Act  by  the  council  of 
the  county  borough  of  West  Ham,  and  the  date  of  the 
final  apportionment  of  the  expenses  among  the 
property  owners. 

The  works  were  commenced  on  the  4th  of  April, 
1898,  and  were  completed  on  the  26th  of  July,  1898. 

On  the  10th  of  October,  1898,  the  defendant 
Meakin,  who  was  the  ihen  owner  of  the  piece  of 
land  in  question,  entered  into  an  agreement  to  sell  it 


(i».)  Eeported  by  Paul  Stbiokland,  Esq.,  B^rrfster- 
ftt»Law. 


to  the  pUintiff  Stock  for  £1,000.  The  purdiase  wm 
to  be  oompleted  on  the  11th  of  November  then  naxt. 
and  up  to  that  day  all "  outgoings  "  were  (if  neoeaaary) 
to  be  apportioned.  ,      ,  «     •■    « 

On  &e  22ud  of  November,  1898,  the  defeadsjit 
"as  beneficial  owner,"  conveyed  the  land  to  the 

^  On  the  29th  of  November,  1898,  the  final  apportioo- 
ment  of  expenses  was  made  by  the  counaU  and  on 
the  29th  of  December,  1898,  they  gave  noface  to  ftj 
plaintiff  that  his  premises  were  liable  to  be  ohamd 
*^ *  rt*«/v  lA^  —  v:-  •««M%««.rwfri/M^  of  the 


with  the  sum  of  £130  14s. ^    . 

expenses  of  the  works,  and  that,  unless  thia  mil 
paid  within  one  month,  interest  at  4  per  oent.  wooW 
be  charged.  ^ 

The  plaintiff  oaUed  on  the  defendant  to  W.ttos 
amount,  and  on  his  declining  to  do  so  tiie  plauliif 
paid  it  himself,  and  this  action  was  brought  to  enfowe 
repayment  by  the  defendant. 

The  questions  also  arose,  whether  this  apportioned 
sum  was  an  "  outgoing  "  which  the  vendor  waaimte 
his  contract  for  sale  bound  to  discharge;  whether 
the  amount  was  an  "incumbrance"  on  the  prop^fv* 
and,  if  so,  whether  it  was  an  **  incumbrance  whiA 
after  conveyance  came  within  the  vendors  ooveoant 
airainst  incumbrances,  which,  under  the  Conv^- 
Sdng  Act  of  1881,  is  impUed  from  the  uae  of  the 
words  "  as  beneficial  owner"  in  a  conveyance. 

Kekewich,  J.,  held,  upon  tfaeconatnictym  of  the 
Private  Street  Works  Act,  1892  (as  disfanguiahed  from 
the  PubUc  Health  Act,  1875),  that  the  apportiwed 
sum  became  a  charge  upon  the  land  as  from  the  dito 
of  the  completion  of  the  works,  and  that  <»™«l^y 
it  was  an  incumbrance  existing  at  t*^®  ™»  ^.^^J 
conveyance  to  the  plaintiff,  and  that  the  defsndant 
was,  under  his  implied  covenant  against  incumbrancee, 
bound  to  discharge  it. 

The  defendant  appealed. 

Warrington,  Q.C.,  and  Vaughan  Hawkins,  for  the 
defendant.— The  question  arises  under    the    Pn^ate 
Street  Works  Act,  1892.    The  charge  in  this^se^ 
which  did  not  become  a  charge  before  fioal  apportxoo- 
ment,  was  not  an  outgoing,  though  it  might  be  m 
incumbrance :  In  re  Boor,  Boor  v.  Hopkins,  37  W.  Jt 
349,  40  Oh.  D.  672.      It  is   not    an  incumbMn 
within   section  7  of   the   Oonveyancmg  Act,  1881. 
The  charge  does   not  arise  before  final  apporaoo- 
ment:    Tubbs   v.    Wynne,    [1897]    1   Q.  »•    !*•  ** 
W.  B.  Dig,   168.    This  does  not  come  within^  the 
covenant  against  incumbrances.    This  is  not  aurand 
by  a  person  conveying,  which  imports   smnetbieg 
over   which    the    vendor    has   control:   Hobvm  ▼. 
Middleton,  6  B.  &  C.  296 ;  Vendors  and  Pondiasea, 
by  Lord  St.  Leonards  (13th  ed.).  p.  491.    Thew  ^ 
no  charge  at  aU  until  thefinalapportionmentwaamw^ 
SectioiJ  13  and  14  of  the  P«7»*«  street  WorfaArf^ 
1892,  are  substituted  for  section  267  of  ^e  Pi^ 
Health  Act,  1875.    Under  section  267  of  the  Pow 
Health  Act,  1876,  the  charge  is  a  charge  i^aa  tte 
"premises":    CarporaJlion  of  Birmingham  y.  Anr. 
17  Ch.  D.  782,  30  W.  B.  Dig.  121.    Thia  »  not  « 
incumbrance ;  if  it  is  an  incumbrance  it  is  not  w  the 
vendor  was  bound  to  discharge.  Untdthe  data  rf  ImI 
apportionment  there  was  nothing  to  go  out :  BaXM» 
y.  Bigger,  60  L.  T.  Bep.  416,  87  W.  B.  Di^  » ; 
Plumstead  Board  of  Works  y.  Ingoldby,  21  W.^  i7, 
817.  L.  B.  8  Bx.  63,  174.    In  In  re  Boor,  Botrv. 
Hopkins,  Kay,  J.,  held  it  was  not  an  ^titgoojg.    -a; 
pl^tiff  cannot  recover :  Barraud  v.  Archer  (1831)»  - 
Skar433,  9  L.  J.  Oh.  O.  S.  173. 

Ogden  Lawrence,  Q.C.,  and  P.  F.  TFJeefcr,  for  As 

Slaintiff.  referred   to  Homsey  Load   ^^^rdw.   The 
ionarch  Investment  Building  8ocidy,JS  w.  R.^,  » 
0.  B.  D.  1 ;  In  re  BetteswoHh  and  Btcher,  56  W.  K 
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644,  37  Ch.  D.  536;  In  re  Furtado  and  Jeffries,  27 
SoLiorroBS'  Jouewal,  466;  Egg  ▼,  Blayney,  36  W.  B. 
893,  21  Q.  B.  D.  107. 

Warrington,  Q.C.,  in  reply,  referred  to  BarraudY. 
Archer. 

Vaughan  Williams,  L.J.,  delivered  the  judg- 
ment of  the  oonrt  as  follows :  The  question  in  this 
case  is  whether  the  vendor  of  a  pieoe  of  land  at 
West  Ham  is  liable  to  indemnify  the  purchaser 
agunst  the  sum  of  £130  Hs.  claimed  by  the  urban 
Military  authority  as  expenses  of  works  executed  by 
such  authority  under  the  Private  Street  Works  Act, 
1892.  The  agreement  for  sale  and  purchase  was 
made  on  the  10th  of  October,  1898.  The  day  fixed 
for  the  completion  of  the  purchase  was  the  11th  of 
November,  1898,  and  the  purchase-money  was  paid  by 
the  plaintiff  (the  purchaser)  and  the  conveyance  com- 
pleted on  the  22na  of  November,  1898.  The  works  in 
question  were  completed  on  the  26th  of  July,  1898. 
The  resolution  authorizinff  the  execution  of  the  works 
was  dated  the  27th  of  July,  1897,  which  was  prior  to 
the  acquisition  of  the  property  by  the  defendant,  the 
▼endor.  The  defendant  conveyed  as  bendicial  owner ; 
the  conveyance  recited  that  the  defendant  had  agreed 
to  sell  to  the  plaintiff  free  from  incumbrances ;  and 
the  conveyance  was  by  a  mortgM^ee,  at  the  request 
and  the  direction  of  the  defendant  as  beneficial 
owner,  to  hold  the  said  land  in  fee  simple  freed  and 
discharged  from  the  daims  of  the  said  mortgasee. 
The  notice  of  final  apportionment  was  on  the  29th  of 
December,  1898. 

If  the  charge  had  been  a  charge  for  expenses 
incoired  by  the  local  authority  under  the  Pnblio 
Health  Act,  1875,  there  is  no  doubt  but  that  such  a 
charge  would,  having  regard  to  the  dates  of  the 
agreement  to  purchase  and  the  conveyanoe  on  the 
one  hand  and  the  date  of  the  execution  of  the 
works  on  the  other,  have  been  a  charge  against  which 
the  vendor  would  have  had  to  im&mnify  the 
purchaser.  The  charge  under  the  Public  Health  Act, 
1875,  however,  is  a  charge  which  can  only  arise  on 
ftilpre  of  the  owner  of  the  land  to  comply  with  the 
notice  of  the  urban  authority  and  the  execution  by 
the  urban  authority  of  such  works  by  reason  of  such 
default  by  the  landowner,  and  is,  moreover,  a  oharse 
taking  effect  from  thet  date  of  the  completion  of  t£e 
works,  whereas  the  charge  under  the  Private  Street 
Works  Act,  1892,  certainly  is  not  a  charge  arising  on 
default  of  the  landowner,  and  it  is  argued  is  not  a 
charge  from  the  date  of  the  completion  of  the  works. 
It  becomes  necessary,  therefore,  to  cotisider  from 
what  date  the  charge  under  the  Act  of  1892  takes 
effiBot,  and  whether  the  fact  that  the  charge 
does  not  arise  on  default  of  the  landowner 
makes  any  difference  in  the  oUigations  of 
the  vendinr  towards  the  pnrchaser ;  and  this 
makes  it  neoessanr  to  consiaer  the  terms  of  the 
material  sections  of  the  Acts  of  1875  and  1892.  Under 
Motion  257  of  the  PubUc  Health  Act,  1875,  the  ex- 
penses incurred  by  the  local  authority,  for  tiie  repay- 
ment whereof  the  owner  of  the  premises  for  or  in 
respect  of  which  the  same  are  incurred  is  made  liable 
by  that  Act  (i.6.,  by  section  150),  may  be  recovered 
from  any  person  who  is  the  owner  of  such  premises 
when  the  works  are  completed  for  whidi  such  ex- 
penses have  been  inourrea,  and  until  recovery  such 
expenses  are  made  a  charge  on  the  premises  in  respect 
of  which  they  were  incunred,  and  it  was  held  in  In  re 
BetUwwrth  and  Bicker  that  the  expenses  became  a 
oharge  upon  the  completion  of  the  works,  and  tiiat 
ibis  was  so  notwithstanding  the  fact  that  the  owner 
oould  not  be  compelled  to  pay  until  the  cost  had  been 
made  out  and  apportioned.  In  other  words,  the 
charge  was  held  to  be  subsisting  fdthongh  it  oould  not 


be  enforced  until  the  provision  in  the  last  paragraph 
but  one  of  section  257  had  been  worked  out — i.e., 
until  the  apportionment  of  the  expenses  had  become 
binding  by  the  lapse  of  three  months  after  notice  of 
apportionment  without  any  written  notice  of  dispute 
bemg  given  by  the  owner.  This  decision  turned 
entirely  on  the  words  of  sections  150  and  257,  which 
plainly  gave  a  charge  so  soon  as  the  works  hetd  been 
completed  and  the  expenses  incurred  by  the  local 
authority  on  the  failure  of  the  owner  of  the  land  to 
execute  the  works  in  compliance  with  a  notice  served 
in  pursuance  of  the  powers  given  by  section  150. 

The  charge  which  has  to  be  considered  in  the 
present  case  is  given  by  section  13  of  the  Private 
Street  Act,  1892,  and  we  have  to  determine  if  this 
charge,  like  the  charge  under  the  Public  Health  Act, 
1875,  takes  effect  from  the  time  of  the  completion  of 
the  works.  We  think  it  does.  The  Act  of  1892  is  by 
section  1  to  be  read  as  one  with  the  Public  Health 
Acts,  of  which  the  Act  of  1875  is  the  principal  Act, 
and  the  charge  created  by  section  13  of  the  Act  of 
1892  is  to  be  a  charge  to  the  like  extent  and  effect  as 
under  section  257  of  the  Act  of  1875.  It  seems  to  us 
to  follow,  unless  there  is  in  section  13  or  some  other 
section  of  the  Act  of  1892  something  clearly  to  the 
contrary,  that  the  charge  under  section  13  will  take 
effect,  like  a  oharge  under  the  Act  of  1875,  from  the 
time  of  the  completion  of  the  works  the  expenses  of 
which  are  charg^.  But  it  is  said  that  section  13  itself 
makes  express  provision  to  the  contrary,  because  it 
sajTS,  "  any  premises  included  in  the  final  apportion- 
ment, and  all  estates  and  interests  from  time  to  time 
therein,  shall  stand  and  remain  charged  •  .  .  with 
the  sum  finally  appHortioned  on  them,  or  if  objection 
has  been  made  against  the  final  apportionment  with 
the  sum  determined  to  be  due  as  from  the  date  of  the 
final  apportionment,  with  interest  at  the  rate  of  4  per 
oent.  per  annum."  It  is  said  that  the  effect  of  these 
words  is  that  there  is  no  charge  until  the  date  of  the 
final  apportionment,  and  therefore  not  from  the  date 
of  the  oomi^etion  of  the  works.  We  cannot  agree  with 
this  contention.  We  think  that  the  effect  of  these 
words  is,  first,  to  provide  that  the  amount  of  the 
charge  shall  be  that  fixed  by  the  final  apportionment 
or  in  case  of  objection  by  the  determination  of  the 
objection;  and,  secondly,  interest  is  to  run  on  the 
sum  lUtimately  fixed  from  the  date  of  the  final 
apportionment.  In  other  words  that  the  owner  of 
the  land  is  not  by  his  objection  to  the  final  apportion- 
ment to  escape  interest  on  the  sum  finaJly  fixed 
between  the  date  of  the  final  apportionment  and  the 
date  of  the  final  determination  of  the  objection.  We 
think,  therefore,  that  there  is  nothing  in  section  13 
to  prevent  the  charge  taking  e&ct  from  the 
completion  of  the  works,  and  when  the  whole  Act  of 
1892  is  considered  we  find  a  great  deal  to  lead  to  the 
conclusion  that  the  Act  means  that  the  charge  shall 
date  from  the  completion  of  the  works,  and  not 
from  the  final  apportionment.  In  the  first  place, 
there  is  the  general  consideration  that  it  is 
not  likely  that  the  Legislature  should  have 
intended  the  charge  to  date  from  the  final  appor- 
tionment, because  the  fiiud  apportionment  is  an 
event  the  date  of  which  can  be  &ced  quite  arbitrarily 
by  the  officers  of  the  local  authority.  Moreover,  to 
znake  the  charge  commence  with  the  completion  of 
the  works  is  to  make  the  charge  coincide  with  the 
benefit.  In  the  next  place,  the  whole  sohone  of  the 
Act  points  to  a  charge  being  intended  prior  to  the 
final  apportionment.  First,  there  is  the  provisional 
apportionment  of  the  estimated  expenses  on  the 
premises  liable  to  be  charged.  This,  subject  to 
objections  to  be  made  withm  a  month,  fixes  the 
premises  to  be  charged  and  the  proportions  to  be 
borne.    All  this  hae  to  be  done  before  the  works  are 
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exeoated.  Then  Bection  12  proyides :  "  When  any 
private  street  works  have  been  completed,  and  the 
expenses  thereof  ascertained,  the  surveyor  shall  make 
a  final  apportionment  by  dividing  the  expenses  in  the 
same  proportions  in  which  the  estimated  expenses 
were  divided  in  the  original  or  amended  provisional 
apportionment  (as  the  case  may  be}."  !Ihese  words 
are,  in  our  judgment,  strong  to  shpw  that  on  the 
completion  of  the  works  the  expenses  become  a  charge 
on  ascertained  premises  in  ascertained  proportions. 
There  is  no  appeal  against  this,  and  the  final 
apportionment  is  a  mere  arithmetical  process  for 
the  purpose  of  dividing  these  expenses  in  these 
proportions.  The  final  apportionment  ia  not  a 
condition  precedent  to  the  obligation  to  bear 
these  eoroenses  in  these  proportions.  The  obligation 
exists  before  the  final  apportionment  is  made.  The 
final  apportionment  merely  works  out  the  division  of 
these  expenses  in  these  proportions  amongst  the 
premises  charged.  The  objections  which,  by  danse  2 
of  section  12,  can  be  taken  after  final  apportion- 
ment are  not  objections  to  the  proportions  or  to  the 
inclusion  or  exclusion  of  particular  premises  amongst 
those  charged  (all  those  objections  have  to  be  made 
before  the  works  are  executed),  but  are  eitilier 
objections  that  the  proportions  have  not  beea  followed 
or  are  objections  to  the  totals  of  the  expenses  to  be 
divided.  All  this  statutory  machinery  seems  to  uq  to 
point  to  the  dharffe  taking  effect  from  the  completion 
of  the  works.  The  charge  takes  effect  under  the  Act 
of  1875  before  the  amxntionment  is  made,  and  in  our 
judgment  it  is  intended  that  it  shall  be  so  under  the 
Act  of  1892.  If  this  view  is  right,  we  have  no  doubt 
but  that  this  chair^  is  an  outgoing  which  the  vendor 
was  bound  by  his  contract  to  disdiar^  We  also 
have  no  doubt  but  that  the  charge  is  an  mcnmbranoe, 
daim,  or  demand  suffered  by  the  vendor,  notwith- 
standing the  f aot  that  the  expenses  were  inouzxed 
without  any  default  on  his  part,  and  that  the  time 
for  payment  had  not  arrived  before  the  oonveyanoe 
was  executed;  nor  have  we  any  doubt  but  that  tbds 
charge  is  inconsistent  with  the  express  tenns  of  the 
conveyance.  We  think,  therefore,  that  this  appeal 
should  be  dismissed  with  costs. 

Appeal  diMMsecL 

Solicitors,  Farrer  Jt  Co.;  George  Brown,  San,  A 
Vardy. 


From  Prob.  Div.  &  Adm.  Div.  ) 
(Lindley,  M.B.,  and  Bigby  and  5  March  12. 

Yaughan  Williams,  L.  JJ.)     j 

Bagshaw  v.  Pdcm.  (a.) 

PrcuUce — Coats — ProUUetuium — Three  mUa — Severance 
in  defence. 

In  a  prohcOe  acHcm  the  vdUdity  of  thB  earlied  of  three 
wUU  woe  estahliehed.  Of  the  fau/r  defendants  in  the 
action,  who  were  all  beneficiaries  under  the  first  will,  the 
two  who  were  executors  of  the  first  and  second  w%tts 
received  the  same  heneftU  under  the  second-  wUl^  whUe  the 
other  tivo  were  cut  out  under  tJie  second  wUL  All  four 
were  cut  out  under  the  third  will. 

Held^  tJuxt  there  was  such  a  divergence  of  interests 
between  the  two  pairs  of  defendants  that  the  latter  pair 
v)as  justified  in  appearing  separately,  and  was  therefore 
entitled  to  have  a  separate  taxation  and  payment  of  costs. 

This  was  an  appeal  as  to  costs  arising  out  of  the 

(a.)  Beported  by  Wabwioe  H.  I>eapsB|  Esq., 
Bazrister-at-Law« 


deoisum  by  Barnes,  J.,  of  a  probate  action  heard  in 
the  Probate  Division  in  the  following  aircumstanoes : 

The  testator  Timothy  Pimm,  who  died  the  2dth 
of  April,  1898,  had  nutde  three  wills,  dated  respec- 
tively the  10th  of  August,  1895,  the  17th  of  Mardi, 
1898,  and  the  2nd  of  April,  1898,  which  were  the 
subject  of  the  said  probate  action. 

The  residt  of  that  action,  which  was  heard  before 
the  judge  and  a  common  jury  in  March,  1899,  was 
that  the  first  will  was  admitted  to  probate,  it  beipg 
found  by  the  jury  that  the  two  wills  of  1898  had 
been  obtained  without  the  knowledge  of  the  testator 
of  their  contents  and  by  the  undue  influence  of 
Frederick  Pimm,  the  testator's  brother. 

The  two  plaintiffs  in  the  action  were  the  execaton 
of  the  two  wills  of  1898,  one  of  them  being  a  solicitor 
of  many  years'  experience,  who  had  taken  an  «cti?e 
part  in  their  preparation  and  execution. 

Of  the  four  defendants,  who  were  all  beneficiaries 
under  the  will  of  1895,  two  were  James  and  George 
Pimm,  brother  and  nephew  of  the  testator,  aud 
executors  under  that  wul,  and  the  remaining  two, 
Mrs.  Jackson  and  Mrs.  Fumiss,  were  SLstere,  and 
children  of  another  brother  deceased. 

The  will  of  the  17th  of  March,  1898,  cut  out  the 
two  latter  defendants,  but  made  no  substantial  differ- 
ence to  the  two  former  defendants. 

The  will  of  the  2nd  of  April,  1898,  which  revoked 
that  of  ^e  17th  of  March,  cut  out  these  two  former 
defendants  also,  and  practically  gave  the  whole 
pr^ertnr  to  Frederick  Pimm. 

The  aefe^dant8  in  the  action  having  been  succesifid 
in  estabUshing  the  force  and  validi^  of  the  will  of 
1895,  no  spedal  order  was  made  as  to  ooeta,  whiok 
followed  the  event. 

The  two  defendant  Pimms  brought  in  their  bill  lor 
taxation  and  it  was  taxed  and  had  been  paid. 

The  two  other  defendants,  who  had  appeared 
separately,  also  brought  in  a  bill  for  £167  166.  4d.  for 
fees  and  expenses  incurred ;  the  rej^trar  declined  to 
tax  this  on  the  ground  that  they  raised  no  new  point, 
and  that  their  mterests  were  rally  protected  by  the 
other  defendants. 

Appeal  from  this  decision  of  the  registrar  was  made 
to  tne  judge  in  chambers,  but  was  dismissed  on  the 
ground  that  the  rule  was  only  to  allow  defendants 
one  set  of  costs  unless  it  could  be  shown  that 
certain  interests  would  suffer  or  that  ^ew  points  bad 
been  raised* 

Mrs.  Jadkson  and  Mrs.  Fumiss  now  appealed  from 
that  decision* 

W.G.  C%iy,  fdrtheappellant8.--Th0ni]ei8oidyto 
deprive  suocessfol  defoulants  of  costs  where  there  is 
seme  special  deknerit  on  their  part  or  some  ip^jcid 
merit  on  the  part  of  the  unsuceessful  party ;  this  is  a 
lonr  established  practice  in  the  Queen's  Bench 
DivLsion  whiidi  should  be  followed  in  the  Oismwij 
or  Probate  Division.  Here,  if  there  had  been  oofy 
one  will  in  dispute,  the  appellants  ooold  not  hsie 
ptoperiy  appealed  separately  from  the  exeonfcor 
def endMits ;  out  the  appeUants,  who  took  no  intewsfr 
under  either  of  the  two  1898  wills,  were  the  onl^ 
parties  injured  by  the  former  of  the  same,  so  that 
thebr  interests  were  not  necessarilv  protected  by  tbe 
other  two  defendants,  who  had  only  to  upset  ite  last 
will.  The  respondents  should  be  made  to  pay  the 
appellants'  costs  because  their  uncertain^  azoae  cot 


\  the  respondents'  f  aolt  in  having  by  u 
procured  the  existence  of  the  two  wins* 

F.  A.  Inderwick,  Q.O.,  and  FT.  B.  HeadtaU,  fat  the 
respondents.--The  protection  of  the  two  exaoutors 
was  sufficient  for  the  appellants^  who  ou^^  not  to 
have  been  made  tMoties,  and  certainly  not  to  have 
appeared  separately :  Stevenson  v.  Abingionf  11  W.  & 
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Court  of  Appbal. 


Bagshaw  v.  Pdoc. — Euiis  v.  Bowbotham. 


OouBT  OF  Appeal. 


936,  8  L.  T.  Bep.  719»  and  In  re  Imac,  Crwibaeh 
▼•  Isaac,  45  W.  B.  262,  [1897]  1  Oh,  251.  Thw  is 
not  a  oue  like  Bayson  and  Wife  ▼•  Parton,  18  W.  B. 
232,  L.  B.  2  P.  &  B.  38,  where  there  was  a  distinot 
advantage  in  confining  the  litigation  to  one  oocasion. 
This  was  a  question  of  qytantum  and  not  of  law :  In 
re  QUbert,  38  W.  B,  832,  28  Ctti.  D.  649. 

LiNDLBT,  M.B.— This  case  is  a  little  out  of  the 
ordinary.  It  is  dear  that  the  respondents  by  setting 
np,  as  they  did,  two  bad  wills,  have  brought  all  this 
controversy  on  themselves.  At  first  I  was  inclined  to 
think  that  the  validity  of  the  will  of  1895  could  and 
would  have  been  properly  fought  out  by  the  two 
executors  without  the  two  appellants  appearing 
separately.  But  the  result  has  not  been  conclusive 
as  to  this.  The  question  is,  were  they  justified  in 
appearing  separately  to  defend  their  own  interests  P 
I  have  come  to  the  conclusion  that  they  were.  There 
was  such  a  divergence  of  interests  between  the  two 
Pimms  and  the  two  ladies,  having  regard  to  the 
March  wiU,  that  if  anything  had  gone  wrong,  the  two 
Pimms  might  have  consented  to  a  compromise  dis- 
advantageous to  the  two  ladies.  That  justified  the 
latter  in  separately  appearing  by  counsel.  Their 
wparate  appearance  was  cautious  and  not  oppressive, 
and,  my  ranpathy  not  being  with  the  rsspondents, 
Mr.  Glay  has  convinced  me  that  there  was  no  suffi- 
cient cause  for  depriving  his  clients  of  their  costs. 

BiOBT,  L.J. — ^I  agree.  It  might  have  suited  the 
two  Pimms  to  set  up  one  will  and  not  the  other. 

Yattohan  Williams,  L.  J. — I  am  not  at  all  prepared 
here  to  say  that  the  solicitor  for  the  ladies  did  not 
eoLerdsea  very  wise  discretion  in  advising  them  to 
mpear  separately,  and  if  that  is  so,  how  can  we  say 
that  their  separate  appearance  occasioned  unneoessary 
litigation  to  these  respondents  P 

The  appeal  was  allowed  with  cosU,  and  an  order  made 
for  iaaxUion  of  the  hill. 

Solioitoni,  M.  L.  B.  Braund,  for  F.  J.  WdbmeUy, 
Derby;  Few  &  Co.,  for  J.  A  W.  H.  Baie  db  Son, 
Derby.    • 


Srom  a  B.  Div.         \ 
(A.  li.  Smith,  Collins,  and  {  March  8. 

Bomer.  L.JJ.)  j 

Bllis  t;.  BOWBOTHAIC.  (a.) 
JLandJord  and  tenant  —  Bent — Inetdlmenta  payable  in 
advance— Apportionment  Act,  1870  (33  &  34  Vict.  c. 
35),  ».  2. 

The  Apportionment  Ad,  1870  only  applies  to  sums 
uceruing  due,  and  not  to  sums  accrued  due  at  the  time  of 
the  event  which  neeeaeitatea  the  apportionment. 

Appeal  from  a  judgment  of  Kennedy,  J.,  at  the 
tziaf  of  an  action  without  a  jury. 

The  aotion  was  brought  to  recover  rent. 

By  an  agreement  in  writing  the  plaintiff  let  a  house 
snd  premises  to  the  defendant  for  a  year,  from  the 
lOth  of  June,  1898,  at  a  rent  of  340  Ruineas,  payable 
as  follows  :— iri£.,  £189  5b.  on  ta£ing  possession; 
J^5  18s.  4d.  on  the  10th  of  September,  1898; 
J&5d  188.  4d.  on  tke  10th  of  December,  1898,  and 
XM^  18s.  4d.  on  the  10th  of  March,  1899. 

The  agreement  i>rovided  that  if  any  rent  reserved 
tkereby  should  be  in  arrears  for  fourteen  days,  the 
laodlord  might,  after  giving  one  week's  notice, 
retake  posssssion  of  the  premises;  but  this  was  to 

(a«)  Beported  by  F.  G.  Buokxb,  Esq.,  Barrister- 
at-Law. 


be  without  prejudice  to  any  other  remedies  which  the 
landlord  might  have. 

The  defendant  went  into  possession  and  duly  paid 
the  sum  of  JB189  5s.,  and  he  also  paid  the  instalment 
of  £55  18s.  4d.  which  became  due  on  the  10th  of 
September,  but  he  made  default  in  payment  of  the 
instalment  which  became  due  on  the  10th  of 
December. 

On  the  7th  of  February,  1899,  the  writ  in  this 
action  was  issued,  and  onthe-21st  of  February  it  was 
served  on  the  defendant.  By  it  the  plaintiff  claimed 
£55  18s.  4d.,  the  instalment  of  rent  which  became 
due  on  the  10th  of  December. 

On  the  24th  of  February  the  plaintiff  ffave  notice  to 
the  defendant  in  pursuance  of  the  mause  in  the 
agreement  as  to  re-entry,  and  on  the  2nd  of  March 
the  plaintiff  re-took  possession  of  the  premises. 

The  defendant  contended  that,  by  the  virtue  of 
the  Apportionment  Act,  1870,  the  plaintiff  was  only 
entitlea  to  apportioned  rent  up  to  the  date  of  re- 
entry, and  he  brought  into  court  the  sum  of 
£15  14s.  5d.,  which  he  said  was  sufficient  to  satisfy 
theplaintiff's  daim. 

Kennedy,  J.,  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

C.  A.  Bweell,  Q.C.,  and  Frank  Dodd,  for  the 
defendant. 

Bawlinaon,  Q.C.,  and  Woodjin,  for  the  plaintiff. 

A.  L.  Smith,  TmJ. — I  am  of  opinion  that  the 
judgment  of  Kennedy,  J.,  is  right.  The  plaintiff  let 
a  house  to  the  defendant  for  a  year  for  the  rent  of 
£357,  but  it  was  expressly  agreed  that  the  rent  was 
to  be  paid  in  advance  by  instuments — ^viz.,  an  instal- 
ment of  £189  5s.  to  be  paid  down  when  the  tenant 
entered  into  possession,  then  an  instalment  of 
£55  18s.  4d.  in  advance  on  the  10th  of  September, 
then  another  instalment  of  £55  18s.  4d«  in  advance 
on  the  10th  of  December,  and  then  a  similar  instal- 
ment in  advance  on  the  10th  of  March.  The  agree- 
ment contained  an  express  stipulation,  independent 
of  the  terms  as  to  rent,  that  if  uie  rent  should  be  in 
arrear  for  fourteen  days  the  landlord  might  after 
notice  in  writing  retake  possession  of  the  premises. 
This  condition  was  to  be  without  pr^udioe  to  any 
other  remedies  which  the  landlord  might  have.  The 
instalment  which  became  due  on  the  10th  of  December 
was  not  paid,  and  the  landlord  after  giving  notice 
re-entered  and  took  possession,  and  he  then  resorted 
to  his  other  remedy  of  suing  for  rent  due.  The 
defendant  seeks  to  rely  on  the  j^portionment  Act, 
section  2  of  which  is  as  follows:  "From  and  after 
the  passing  of  this  Act  all  rents,  annnities,  dividends, 
and  other  periodical  payments  in  the  nature  of 
income  (wh^her  reserved  or  made  payable  under 
an  instrument  in  writing  or  otherwise)  shall,  like 
interest  on  money  lent,  be  considered  as  accruing 
from  day  to  dajr,  and  shall  be  apportionable  in  respect 
of  time  acoordinglv."  By  the  common  law,  if  a 
tenant,  who  was  Uaole  to  pay  rent  every  quarter  day 
in  respect  of  the  past  quarter,  went  out  ox  possession 
before  the  last  day  of  a  quarter,  the  landlord  received 
no  rent  for  the  current  quarter.  The  effect  of  the  Act 
is  that  now  rent  accrues  due  de  die  in  diem,  and  the 
tenant  who  goes  out  of  possession  in  the  middle  of  a 
quarter  is  liable  to  payment  of  rent  for  the  time 
during  which  he  has  been  in  occupation.  How  does 
that  apply  to  the  present  case?  This  rent  accrued 
due  long  before  the  tenant  was  turned  out  of 
possession.  By  the  terms  of  the  agreement  the 
instalments  of  rent  fell  due  in  advance  as  the  quarters 
arrived.  The  defendant  pointo  out  that  the  section 
applies  to  '*  all  rents,"  and  he  contends  that  all  rents 
— uat  is  to  say,renta  which  have  already  aoomed  due 
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In  be  a.  B.  &  Co. 


COITBT  OF  ApFXAL. 


as  well  as  rents  whioh  have  not  yet  acomed  due^-are 
now  apportionable.  But  what  ike  section  says  is  that 
all  rents  shall  be  considered  as  aocrning  from  day  to 
day,  and  shall  be  apportionable  accordingly.  In  my 
opinion  that  does  not  apply  to  a  case  where  rent  has 
aoomed  dne  before  the  date  np  to  which  it  is  sug- 
gested that  it  should  be  apportioned. 

CoLLiNa,  L.J.— In  this  case  I  am  not  free  from 
doubt,  for  I  feel  the  weiffht  of  the  argument  on  ike 
part  of  the  defendant.  Bat  I  do  not  differ  from  my 
learned  brethren. 

KoMSR,  L.  J. — I  think  that  the  Act  only  applies  to 
sums  accruing,  not  accrued,  due  at  the  time  when  the 
apportionment  is  said  to  be  required,  and  that  it  does 
not  apply  to  any  sums  duly  and  properly  paid  or 
accrued  due  before  the  happening  of  the  incident 
which  is  said  to  necessitate  the  apportionment.  To 
hold  otherwise  would  lead  to  extraordinary  results 
not  contemplated  by  the  Legislature,  and  would  put 
a  forced  and  imsound  construction  on  the  Act.  I 
would  add  that  it  seems  to  me,  with  regard  to  this 
particular  agreement,  that  the  landlord  was  entitled 
to  retain  the  rent  reserved  and  paid  in  advance, 
thouffh  he  subsequently  became  entitled  to  re-enter, 
and  cud  re-enter. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  0.  2>.  Travers  Wire. 

Solicitor  for  the  defendant,  George  Trenam. 


Feb.  28. 


App.  Bankruptcy.  ^ 

(Lindley,  M.B.,  and  Bigby  and  [ 

Yaughan  Williams,  L.JJ.)      ) 

In  re  A.  B.  &  Co.  (a.) 

Bankruptcy— Foreigner— Trading  in  England— Resident 
ahroadr-Bankruptcy  Act,  1883  (46  &  47  Vict,  c  62), 
ss.  4  (a),  6  (d). 

A  foreigner  trading  in  England,  hut  resident  abroad, 
is  not  a  debtor  within  the  meaning  of  the  Bankruptcy 
Act,  1883,  s.  6  (d).  A  petition  in  bankruptcy  cannot, 
therefore,  be  presented  against  him  on  his  committing 
what  amounts  to  an  act  of  bankruptcy. 

Bankruptcy  effects  an  alteration  of  status,  and  the 
court  ought  not  to  alter  the  status  of  foreigners  unless  the 
jurisdi4stum  to  do  so  has  been  conferred  on  it  by  Parlia- 
ment in  unmisiakeable  terms. 

This  was  an  appeal  from  a  decision  of  Mr.  Begistrar 
linklater. 

The  appeUants  were  creditors  of  certain  traders  who 
were  citizens  of  the  United  States  resident  in  Balti- 
more, where  they  carried  on  business.  They  also 
carried  on  business  in  London  by  means  of  a  manager. 
In  carrying  on  their  business  in  London  theyhad 
incurred  debts,  and  they  also  had  assets  of  value 
there.  In  December,  1899,  they  executed  in.  the 
United  States  a  deed  by  which  they  assigned  all  their 
property  to  their  manager  at  Baltimore  as  trustee 
for  their  creditors.  English  creditors  presented  in 
England  a  bankruptcy  petition  against  the  traders, 
alleging  the  execution  of  the  deed  as  an  act  of  bank- 
ruptcy. It  was  also  alleged  that  the  traders  had  in 
January,  1900,  given  notice  in  Enghmd  to  one  of 
their  English  creditors  that  they  had  suspended  or 
were  about  to  suspend  payment  of  their  debts. 

By  section  4  of  the  Bankruptcy  Act,  1883,  «a 
debtor  commits  an  act  of  bankruptcy  ...  (a)  If  in 
Englaod  or  elsewhere  he  makes    a  conveyance  or 

(a.)  Reported  by  J.  I.  Shrlino,  Esq.,  Barrister- 
at^Law. 


assfgnment  of  his  property  to  a  trustee  or  tnutees  for 
the  oenefit  of  his  creditors  generally.*' 

By  section  6  *'  a  oreditor  shall  not  ba  entitled  to 
present  a  bankruptcy  petition  against  a  debtor  nnlea 
...  ((2)  the  debt^  is  domiciled  in  England,  or 
witiiin  a  year  before  the  date  of  the  presentatioa  of 
the  petition,  has  ordinariljr  resided  or  haA  a  dweUing- 
house  or  place  of  business  in  England." 

The  registrar  hdd  that  the  debtors  being  f  oreigoMi 
not  resident  in  England  were  not  subject  totheAcL 

The  creditors  appealed. 

Herbert  Reed,  Q.O.,  and  Muir  Mackenzie,  tat  tbe 
appellants. — ^The  question  is  whether  an  assignment 
wmch  would  be  an  act  of  bankruptcy  if  executed  ia 
this  country  is  one  when  executed  by  a  debtor  who  is 
domioiled  abroad.  A  debtor  cannot  carry  on  bnsiiMB 
in  this  country  and  when  proceeded  against  assort 
that  he  is  not  resident  here.  From  the  earHeet  tiaMS 
aUens  have  been  subject  to  the  bankruptcy  laws.  A 
person  is  a  debtor  within  the  meaning  of  the  Act  who 
carries  on  business  here,  contracts  debts  hen,  and 
commits  an  act  of  bankruptcy  bv  dealing  wHli  lok 
property  in  England  in  a  way  to  defeat  his  orediton. 
InrePearstm,  40  W.  B.  532,  [1892]  2  a  B.  263,  does 
not  apply  to  persons  who  are  in  this  ooontiy  in  the 
sense  wat  they  are  carrying  on  business  here.  Besidei, 
what  was  considered  m  uiat  case  was  tiie  eflbct  of 
bankrupton^  in  itself,  and  not  the  effisot  of  a  Folnntvy 
act  of  bankruptcy  on  the  part  of  the  debtor. 

They  also refened iolnre  Heoquard^  38  W.  B.  148, 
24  Q.  B.  D.  11;  In  re  Clark,  Ex  parte  Beyer,  Plaooook, 
<k  Co.,  45  W.  B.  118,  [1896]  2  Q.  B.  476 ;  In  re  Cbwk, 
Ex  parU  Clark,  46  W.  E.  103,  [1898]  1  a  B.  20. 

C.  A.  BusseU,  Q.C.,  and  A.  H.  CarrimgUm,  lor  tiis 
respondents,  were  not  oalled  upon. 

LiNDLSY,  M.B.— I  will  not  say  what  view  I  migkt 
have  been  inclined  to  take  if  it  were  not  lor  tks 
previous  decisions  of  this  court  whidh  are  biiidii| 
upon  us.  But,  having  regud  to  those  decisions,! 
think  this  appeal  must  fML  It  must  be  bone  ia 
mind  that  bankruptoy  is  a  very  serious  matter.  It 
alters  the  status  of  the  bankrupt.  This  oamioi  be 
overlooked  or  forgotten  when  we  are  dealing  wift 
f  orei^ers.  What  authority  or  risht  has  the  oomt  to 
alter  in  this  way  the  status  of  f  <»eignen  who  aie  not 
subjecttoour  jurisdiction  P  liParliainent  had  contend 
this  power  in  express  words  then,  of  ooncse,  ih»  oosii 
would  be  bound  to  exercise  it  But  the  dftoisiow  go 
to  this  extent,  and  rightly,  I  think,  in  priiio^la»  IM* 
unless  Parliament  has  oomf  erred  upon  the  oout  tbat 
power  in  language  which  is  unmistakable.  Hie  cost 
IS  not  to  assume  that  Parliament  intended  to  do  thst 
which  might  so  seriously  affect  foreigners  who  aie  aoi 
resident  here,  and  might  give  offenee  to  tee^p 
Governments.   Unless  Parliament  has  nsed  f~  ^    *^ 


terms  as  show  that  they  realW  intended  ns  to  ds 
that»  we  ought  not  to  do  it    dniat  is  the 


which  underlies  the  decisions  in  Ex  parte  BIbm,  '2S 
W.B.334,  12Gh.D.522,andiiif«6HipMs2lW.B. 
491,  L.  B.  8  Oh.  App.  374.  Nothing  oan  be  mme  pisk 
than  the  language  of  James,  hJ.,  in  .Sx  jamk 
Blain,  and  the  language  used  by  Oottoa»  IiJ^  k 
to  the  same  effect.  Ex  parte  Blain  wee  a  cass 
under  the  Bankruptcy  Act,  1869.  Bat  when  ia 
In  re  Pearson  the  effect  of  the  Bankniptinr  Aot  l^SS. 
was  considered,  the  court,  consisting  of  Locd  BikK» 
M.B.,  and  Fry  and  Lopes,  L.JJ.,  eaid  tint  te 
language  of  section  6  was  noiplain  enoii|^  to  ofcr- 
ride  that  general  principle*  I  c^n  see  the  dUBosllif 
in  construing  section  6.  It  might  possibly  be  thoe^ 
that  the  word  *' debtor"  is  so  plain  as  to  ooniv 
jurisdiction  over  foreigners*  But  the  Oonrt  of  Aypsil 
has  said  that  it  is  not  aad  1  mu  unable  to  C  " 
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In  be  Got  &  Co.  (Limited). 


High  Cottbt. 


thft  pmeat  omo  from  In  re  Feanan*  The  point  about 
the  other  act  of  bankniptoy  really  involveB  the  same 
qnealion.    The  appeal  miut  be  diamiMed  with  oosts.. 

BiGBT,  L.  J.— I  agree. 

Vattghak  Williams,  L.  J.— I  agree. 

Solicitors,  Bentwich  &  Co,  ;  J.  E.  Moggridge. 


Ifttlrt  ttoutt  Of  JuBticr. 


Div.  I. 


March  7,  31. 


Ghan.  Div. 
Stirling, 

In  re  GoY  &  Co.  (LnOTEi)). 
Fabmbb  V.  GoY  &  Co.  (Limited),  (a.) 

Company'-I>ebeniure$^Windingup^Dfi)eiUure'holder*8 
action — Judgment — Tranefer — Big?U  of  trane/eree  to 
regiitraiion — Orose-claim  hy  company  against  trans- 
feror^Companiea  Jet,  1862  (26  <fe  26  Vict,  c  89), 
s.  131. 

Where  dehenturea  are  ieeued  subject  to  the  condition 
thai  the  principal  and  interest  were  to  be  paid  without 
regard  to  any  equities  between  the  company  and  the 
original  or  any  intermediate  holder  thereof,  a  transferee 
for  value  in  good  faith,  defter  judgment  in  a  debenture- 
h6ider*s  action,  is  entitled  to  payment  of  dividends  in 
respect  of  his  debentures,  although  the  company  had  an 
equitable  claim  agaimt  the  transferor, 

TioB  was  a  question  in  a  debenture-holders'  action 
•B  to  whether  a  Mr.  Bobey,  who,  since  the  judgment 
Intheaotion,  had  become  the  transferee  of  certain 
debentures  in  the  company,  was  entitled  to  receive 
anything  in  respect  thereof  until  payment  had  been 
mftde  of  a  sum  which  his  transferor  luid  been  ordered 
to  jMiy  to  the  liquidator  of  the  company.  The 
debentures  in  question  formed  part  of  an  issue  of  sixty 
debentures  of  £100  each  made  in  October,  1897.  By 
each  debenture  the  company  charged  its  undertaking 
and  all  its  property,  both  present  and  future, 
inolnding  its  uncalled  capital. 

On  the  12th  of  May,  1898,  a  resolution  was  passed 
far  the  voluntary  winding  up  of  the  company,  and 
a  Mr.  Doggett  was  appointed  liquidator.  Upon 
fhe  passing  of  this  resolution  the  principal  sums 
eeenrod  by  the  debentures  became  payable.  On  the 
9Qk  of  June,  1898^  Mr.  Doggett  was  appointed 
leeciver  in  the  action,  and  on  the  11th  of  June,  1898, 
Uie  usual  judgment  in  a  debenture-holder's  action 
was  pronounced. 

In  August,  1898,  J.  H.  Chandler,  who  was  a 
debenture-holder  and  had  been  a  director  of  the 
ocnnpany,  applied  to  Mr.  Bobey  for  an  advance  on 
hie  debentures.  On  the  1st  of  September,  1898,  Mr. 
Bobey's  solicitor  wrote  to  Mr.  Doggett,  the  liquidator 
and  receiver,  making  inquiries  about  the  debentures 
end  asking  whether  there  were  any  cross-claims  by 
the  oompany  against  Mr.  Chandler.  On  the  2Qd  of 
September  Mr.  Doggett  sent  a  letter  answering 
aome  of  the  inquiries,  but  taking  no  notice  of  that  as 
to  cross-claims. 

On  the  14th  of  September,  1898,  Mr.  Bobey  made 
an  advance  to  Chandler  on  the  security  of  a  mortgage 
and  transfer  of  the  debentures.  On  the  22nd  of 
September,  1898,  Mr.  BobeVs  solicitor  sent  the 
transfer  to  Mr.  Doggett  for  registration.  Mr.  Doggett 
referred  the  matter  to  the  solicitor  acticg  in  the  pro- 
eaedings,  but  that  gentleman  thought  that,  having; 

(a.)  Beportedby Paitl  SiBiCKLAin),  Esq.,  Barrister- 
at-Law» 


regard  to  the  judgment  in  the  action,  there  was  a 
difficulty  as  to  registration,  and  after  some  corre- 
spondence Mr.  Bobey's  solicitor  gave  Mr.  Doggett 
formal  notice  requiring  him  to  register  the  transfers. 
Ultimately  the  matter  was  brought  before  the 
master,  who  directed  that  the  receiver  should  enter 
a  note  of  the  transfers  on  the  register,  but  should  not 
enter  the  transferee's  name  thereon. 

In  October,  1898,  Mr.  Doggett  discovered  that 
Mr.  Chandler  had  been  guilty  of  misfeasance  in 
respect  of  a  sum  of  £300,  which  had  come  to  his 
hands  as  a  director  of  the  oompany »  and  on  the  16  th 
of  March,  1899,  Chandler  was  ordered  to  pay  that 
simi  to  the  liquidator. 

Upjohn,  Q.C,  and  (7.  T.  Mitchell,  for  the  receiver. 

O.  E.  Jenkins,  Q.O.,  and  A.  d  B.  Terrell,  for  Mr. 
Bobey,  the  claimant. 

Stirling,  J.,  in  giving  judgment,  said :  Mr.  Bobey 
had  clearly  become  transferee  for  value  and  in  good 
faith,  and  was  fully  entitled  to  whatever  boieflt 
might  accrue  from  that  position.  If  Chandler  had 
remained  the  owner  of  the  debentures  he  would,  on 
the  one  hand,  have  been  entitled  to  receive  out  of 
the  property  comprised  in  his  debentures  a  dividend 
thereon,  and  on  the  other  he  would  have  been  liable 
to  contribute  to  that  same  property  a  sum  of  £300. 
It  had  been  repeatedly  held  inequitable  that  a  person 
entitled  to  a  share  of  a  fund  should  receive  anything 
in  respect  of  that  share  without  paying  what  he 
might  be  bound  to  contribute  to  the  same  fund. 
In  ludh  circumstances  the  court  said  in  effect  to  the 
person  claiming  to  be  paid :  *'  You  have  in  your 
own  hands,  that  which  is  applicable  to  the  payment, 
pay  yourself  out  of  that."  That  had  been  done  on 
the  distribution  of  the  residuary  estate  of  a  testator, 
where  a  person  entitled  to  a  share  was  also  indebted 
to  the  estate:  Willes  v.  OreenhUl,  10  W.  B.  33. 
29  Beav.  376;  In  re  Akerman,  40  W.  B.  12,  [1891] 
3  Ch.  212 ;  In  re  Watson,  44  W.  B.  571,  [1896]  1  Ch. 
925.  Where  two  companies  were  in  liqiddation  and 
one  held  shares  in  the  other,  and  was  at  the  same 
time  a  creditor,  it  was  held  that  the  creditor  could 
not  take  any  dividend  until  all  calls  due  on  the  shares 
were  paid :  In  re  Auriferous  Properties,  47  "W.  B.  75, 
[1898]  2  Ch.  428,  and  In  re  Milan  Tramways  Co.,  32 
W.  B.  601,  25  Ch.  D.  587,  where  Cotton,  L.J.,  said 
that  probably  the  principle  was  applicable  to  the  dis- 
tribution of  a  fund  to  which  debenture-holders 
were  entitled.  I  am  of  opinion  it  is  applicable  to 
the  present  case,  so  that  Chandler  could  not  have 
claimed  payment  of  a  dividend  until  he  had  paid  the 
£300.  ^en  was  his  transferee  in  a  better  position  P 
As  a  p^eral  rule  the  transferee  of  a  c?u)se  in  action 
stood  m  no  better  position  than  his  transferor.  There 
was  nothing,  however,  to  prevent  a  debtor  from  con- 
tracting with  his  creditor  that  he  would  not  avail  him- 
self against  a  transferee  of  any  rights  which  he  might 
possess  against  the  creditor,  or  any  assignee  of  his :  see 
In  re  Agra  and  M(uterman*s  Bank,  15  W.  B.  414, 
L.  B.  2  Ch.  App.  391,  and  In  re  Bktkeley  Ordnance 
Co.,  16  W.  B.  533,  L.  B.  3  Ch.  App.  154.  It  was 
contended  that  such  a  contract  existed  in  the 
present  case.  [His  lordship  then  referred  to  the 
conditions  of  the  debentures,  which  provided,  inter 
cUia  (4),  that  every  transfer  must  be  delivered 
at  the  registered  office  of  the  company  with  a 
fee  of  2s.  6d.  and  such  evidence  of  identity  or 
title  as  the  company  might  reasonably  require,  and 
thereupon  the  transfer  would  be  registered  and  a  note 
of  such  registration  would  be  indorsed  thereon. 
Condition  6  provided  that  the  principal  and  interest 
secured  by  the  debentures  would  be  psid  without 
regard  to  any  equities  between  the  oompany  and 
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the  original  or  any  intermediate  holder  thereof.] 
It  seems  to  me  that  condition  4  imposed^  an 
absolute  obligation  on  the  company  to  register 
a  transfer  upon  the  requirements  of  the  coodition 
bein|f  fulfilled.  It  was  suggested  that,  that  only 
applied  while  the  company  was  a  going  concern, 
but  having  regard  to  section  131  of  the  Com- 
panies Act,  1862,  I  think  that  the  right  to 
transfer  and  to  have  the  transfers  registered  was 
not  affected  by  the  winding  up.  It  was  said, 
however,  that  the  equity  whicb  was  set  up  Was  not 
that  of  the  company  but  of  the  other  debenture- 
holders;  and  that  the  right  to  transfer  could  not  be 
insisted  on  after  judgment  had  been  given  in  a 
debenture-holder's  action,  at  all  events  to  their  pre- 
judice. The  title  of  the  debenture-holders  to  the  £300 
was  derived  from  the  fact  that  that  sum  was  part  of 
the  property  of  the  company.  The  debenture-holders 
all  held  their  debentures  under  the  same  conditions, 
one  of  which  was  that  the  moneys  secured  by  any 
debenture  were  to  be  paid  without  regard  to  any 
equities  between  ike  company  and  the  original  or  any 
intermediate  holder.  That  was  a  stipulation  lor  the 
benefit  of  the  debenture-holders,  and  was  one  to 
which  debenture-holders  attached  ^reat  importance. 
The  debenture-holders  took  this  piece  of  property 
subject  to  the  same  obligations  as  tiie  oompany,  and 
they  no  less  them  the  company  were  precluded  by  the 
conditions  from  asserting  this  equity  against  a  trans- 
feree. I  cannot  see  that  the  judgment  in  the  action 
affected  the  right  to  transfer,  and  I  hold  that  Mr. 
Bobey  was  entitled  to  receive  the  dividend  payable 
in  respect  of  Mr.  Chandler's  debentures.  . . 

Solicitors,  T,  Lamartine  Fatea;  8»  J.  B.  Stammers, 


March  22. 


Ohan.  Div.    ] 
Eekewidh,  J.  j 

In  re  Lewis. 
liBwis  V.  Smith,  (o.) 
Inland  revenue^WiU^detU&ment  estate  duty"-Ineidence 
of  duty — Settled  legacy — Chneral  estate — Construction 
^Finance  Act,  1896  (59  <k  60  Viet.  e.  28),  s.  19. 

A  testatrix  hy  Tier  mil  directed  that  *'  my  debts  and 
funeral  and  testamentary  expenses,  including  all  dtUies 
payable  by  law  out  of  my  estate,  and  including  the 
duties  payable  on  certain  annuities  and  legacies  which 
she  had  bequeathed  duty  free,  should  be  paid  out  of  a 
fund  which  constituted  her  residuary  general  estate. 

Held,  that  the  words  "  ail  duties  payable  by  law  out  of 
my  estate**  meant  ''duties  payabte  by  law  out  of  my 
residuary  general  estate,**  and  did  not  include  settlement 
estate  duty  on  a  settled  legacy,  and  were  not  "an  express 
provision  to  the  contrary'*  within  the  meaning  of  section 
19  of  the  Finance  Act,  1896. 

Adjourned  summons. 

The  testatrix,  Teresa  Lewis,  who  died  on  the  2nd 
of  September,  1899,  by  her.  will  dated  the  11th  of 
February,  1896,  gave  a  fond  of  £9,907  Consols,  to 
which  she  had  become  absolutely  entitled  under  the 
provisions  of  her  marriage  settlement,  to  tmttees, 
upon  trust  to  pay  out  of  the  income  three  small 
annuities,  and  subject  to  these  annuities  to  pay  the 
income  to  her  brother  for  lifa  and  then  to  her  sister  if 
she  survived  him,  and  upon  the  decease  of  the 
survivor,  and  subject  to  the  payment  of  the  three 
annuities,  she  directed  the  trustees  to  stand  possessed 
of  the  fund  upon  the  tmsts  declared  in  her  will  for 
the  benefit  of  certain  settled  estates. 


The  testatrix  possessed  other  property  wbidi  ib 
disposed  of  by  clause  9  in  her  will,  whidi  was  as 
follows :  "  Whereas  in  addition  to  my  settienient  tniit 
fund"  (being  the  above-mentioned  fund  in  Ooasoli) 
« I  am  also  possessed  of  a  sum  of  2|  Conaolidsted 
Stock  at  present  amounting  to  £3,271,  and  there  win 
also  be  a  certain  balance  at  my  bankers  at  the  tims 
of  my  decease,  now  I  direct  that  my  debts  ai^ 
funeral  and  testamentary  expenses,  including  aU 
duties  payable  by  law  out  of  my  estate  sad 
including  the  duties  on  the  annuities  hereinbelore 
charged  on  the  income  of  my  said  settlement  tmit 
fund  and  the  duties  on  any  other  annuities,  and  on  i^ 
legacies  hereby  or  by  any  oodidl  hereto  bequeathed 
duty  free  shall  first  be  paid  thereoi^t";  and  ths 
testatrix,  after  providing  for  the  payment  thcreoot 
subject  as  aforesaid,  of  certain  legacies,  bequeathed 
the  residue  to  her  niece  absolutely. 

Testatrix  was  possessed  of  no  other  estate. 

The  executor  duly  paid  estate  duty  on  the  settied 
trust  fund  aa  part  of  the .  esta^te  of  the  testatrix ;,  hot 
in  Addition  to.  this  .the  Crown  claimed  settlement 
estate  duty.  ,    ^  ^  xv   au 

This  summons  was  consequently  taken  out  by  toe 
executor  as  r^'^^"^^  against  the  trustees  of  the  settlsd 
fund  and  the  residuary  legatee  as  defendants  to  have 
the  question  determined  whether  the  settlement  estate 
duty  leviable  on  the  settlement  trust  fund  settled  hy 
th9  will  was  payable  out  of  that  fund  in  exoneration 
of  the  rest  of  the  estate  of  the  testatrix  or  out  of  the 
sum  of  Consolidated  Stock  andbank  balance  mentlciMd 
in  clause  9  of  the  Will.  ^  , 

Section  19  of  the  Finance  Act,  1896  (59  &  60  Vkt 
o,28),  priovideB:  "(1)  The  settlement  estate  da^ 
leviaUe  in  respect  of  a  legacy  or  other  pnaw 
property  settled  by  the  wiU  of  the  deoeased  shidl 
(unless  the  will  contain  an  express  pro?i>ian  to  the 
oontraiy)  be  payable  out  of  Ae  settled  legai^or 
property  in  exoneration  of  the  rest  of  the  deceaseai 
estate.'* 

The' real  question  was  whether  the  wiU  oontaned 
sufficient  directions  to  take  the  inddenoe  of  tiie  ds^' 
out  of  the  general  role  that  it  Aoald  fall  on  the 
settled  legacy. 


J.  Howard  Wright,  for  the  executor.— The  qn 
is  simply  whether  settlement  estate  duty  on  the 
settledlegaoy  shall  be  paid  out  of  that  l^noy  or  oat 
of  the  funds  comprised  m  clause  9  of  the  wilL 


(a.)  Beported  by  C.  C.  Henslst,  Esq.,  Barrister- 
at-Law« 


H.  Warlters  Home,  for  the  tottteea  of  the     ^     ^ 
legacy. — ^Miere   is    sufficient    "contrary  inteaitioaL 
expressed  in  this  will  to  make  the  setflemept  estsis 
duty  payable  out  of  the  funds  comprised  in  eUaMaS 
and  not  out  of  the  settled  lesfaoy  itself.    It  hag  hM 
held   that   sudh   contrary  IntMitibn    need    not  hs 
specifically    expressed    if    it    can    be    snffieiBnay 
gathered  from  the  general  provisions  of  tJie  witt^-<f>t 
cases  of  jointure  nave  been  held  to  be  snliiflaaBt 
Even  if  the  word  "estate '♦  is  to  be  read  '^pmtU 
estote,"  the  duty  is  to  be  borne  by  the  "  special  tsoA, 
--1.C.,  the  funds  comprised,  in  clause  9  of  tiie  wflL 
The  dictum  of  the  Master  of  the  EoDa  in  Jw  f*  Sir 
Spencer  Maryon^Wilson,  16  Times  L.  R   25^,  ia  m 
confiict  with  the  dedsion  of  the  Court  of  Appeal  m 
Attorney-General  v.  Clarkson,  ante,  p.  216,  [^^^^3  ^ 
Q.  B.  166.    [Kbkbwicsh,  J.— That  was  <m  aaottyr 
Act  and  has  nothing  to  do  with  this  case.]    Teilatas 
has  directed  that  aU  duties  payable  by  law  ooft  oflMr 
estate  should  be  paid  out  of  residue,  and  tbli  ifou 
include  settlement  estate  duty,  which  is  caDed  in  tika 
Finance  Act,  1894,  s.  6  (a),  a  further  duty. 

Austen  OartmeU,  lor  the  residiuucy  _ 
clause  9  of  the  wm^^-TMatriz  had  bo* 
<*oontiasry  intention''  witiiin  the 
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FiottDce  Act,  1896,  s.  19.  She  has  diyided  the 
diitiee  into  two  olasses — ^first,  those  payable  on  death 
timpUcUer ;  and  second,  those  arising  from  the  parti- 
cular character  of  the  persons  taking ;  she  draws  a 
distinotion  and  says  the  first  class  are  to  be  paid  ont 
of  residae,  and  the  second  class  only  out  of  residne 
where  she  has  expressly  stated  the  legacies  or 
■nnaitiee  are  to  be  duty  free. 

Kbexwigh,  J. — ^This  testatrix,  by  her  will,  settled 
personal  property,  and  the  result  is  that  the  settle- 
ment estate  duty  leviable  in  respect  of  that  personal 
property,  which  was  hers  to  do  as  she  pleased  with, 
must   be  payable  out  of  that  settled  property  in 
exoneration  of  what  is  called  the  rest  of  the  deceased's 
est&te  (that  means  what  we  generally  call  the  residue) 
nnleas  the  will  contains  an  express  provision  to  the 
contrary.    Therefore,  now  that  we  have  had  the  case 
threshed  out,  the  point  comes  back  to  that  which 
Mr.  Howard  Wrisht  told  me  it  was  in  the  opening — 
namely,  a  question  whether  this  testatrix  has  ex- 
pressed '*  a  provision  to  the  contrary."    That  depends, 
of  conrse,  simply  upon  the  construction  of  the  wilL 
It  matters  very  littte  whether  she  had  a  power  of 
appointment  over  this  fund  which  she  settled  or  not, 
foor  as  a  matter  of  fact  this  settled  fund,  I  under- 
stand, was  her  own  to  deal  with,  as  I  have  said, 
as  she  pleased.     At   any  rate,  she  dealt  with   it 
hj  her  will,  and  she  dealt  with  it  in  this  way: 
she  directed  the  trustees  to  pay    certain  annuities 
thereont,    and    she    directed    them   to   pay   those 
aDnmties   free    of    duty.       It    was    assumed     in 
srgoment  rather  than  proved  in  any  way  that  that 
meant  that  the  duty  which  otherwise  would  have 
besBi  payable  by  the  annuitant  was  to  be  paid  out  of 
iha  settled  fund.    I  do  not  myself  see  tnat  at  all. 
Perhaps  it  does  not  really  call  for  decision,  but  I  do 
not  see  myself  how  giving  an  annuity  free  of  duty  is ' 
an  intimation  or  an  expression   of  the  will  of  the 
testatrix   that  that   duty  should    be  paid   out   of 
the  fond  of  which  she  is  disposing.      Supposing  it 
was  a  legacy,  or  an  annuity  stranding  alone  not  given 
out  of  the  settled  fund,  but  simj^y  a  bequest  of 
£100  or  an  annuity  of  £100  free  of  duty,  the  duty 
would  be  payable  out  of  the  residuary  estate,  or,  as 
Mr.    CSartmell    said,   as    one   of   the   testamentary 
9BKgmmemf  and  the  executor  would  have  to  account  to 
the  Grown,  and  he  would  not  be  able  to  make  a 
dadnction  from  the  legacy  or  annuity,  and  the  result 
woold  be  he  would  have  to  bring  it  into  the  general 
aoocmnt  ol  the  estate.      Why  should  any  ^brent 
view  be  followed  when  she  is  dealing  with  a  settled 
fond  in  this  way  ?     I  cannot  myself  see  here  any 
direction  that  their  duties  should  be   paid   out  of 
tte  settled  fund.    I  have  not  heard  whether  she  has 
sxhaosted  the  settled  fund  or  not ;  but  it  mattors 
aot.    AU  she  says  is,  the  annuitant  shall  not  pay  it ; 
die  has  not  said  the  settled  fund  shall  pay,  and  the 
zesult,  it  seems  to  me,  is  that  if  it  rested  there,  the 
duty  woold  have  to  be  paid  out  of  her  general  estate. 
We  go  on  to  clause  9  of  her  will,  where  she  dealEi 
with  the  general  estate ;  and  there  is  a  very  carefully 
iiaiiied  and  specific  cBrection  as  to  the  duties  whidi 
are  to  be  paid.    I  do  not  follow  Mr.  Cartmell  there. 
I  do  not  think  he  is  right  in  the  construction  of  this 
daase  as  dividing  the  duties  into  two  classes.    I  do 
not  think  he  is  right  because  I  think  there  is  only  one 
ciaas  in  which  the  testatrix  has  thought  fit  by  express 
direction  to  include  all  the  duties  wmch  she  has  men- 
tioned.    She   says,   "I  direct  that  my  debts  and 
funeral  and   testamentary   expenses,    including   all 
duties   payable  by  law  out  of  my  estate"— that  is 
what  she  says  are  to  be  paid  out  of  this  residue—"  all 
dsibts  and  funeral  and  testamentary  expenses,  in- 
cJiadTng  aH  duties  paraUe  by  law  out  of  my  estate"  \ 


—some  day  we  may  have  to  consider  whether  duties 
are  testamentary  expenses  without  any  such  direction ; 
but  she  says  clearly,  "  all  duties  payable  by  law  ont 
of  my  estate "  are  to  be  inolud^  and  paid  in  this 
way.  Then  she  goes  on  to  enumerate  some  duties 
which  are  to  be  paid,  "  duties  on  the  annuities  herein- 
after charged  on  the  i9come  of  my  said  settlement 
trust  funds  " — ^which,  as  I  have  already  said,  would 
have  to  be  paid  out  of  her  residuary  estate,  even  if 
she  had  not  said  so — '*and  all  the  duties  on  any 
other  annuities  and  on  all  legacies  hereby,  or  by  any 
codicil  herto,  bequeathed,  duty  free."  Those  duties 
also  would  have  to  be  paid  out  of  the  general  estate, 
and  the  only  reason  for  mentioning  them  here  is  to 
remove  any  question  if  it  occurred  to  the  executor,  or 
those  advising  the  executor,  as  to  what  duti^  ought 
to  be  paid.  I^ey  are  all  included  in  the  general  phrase 
'<  debts  and  funeral  and  testamentary  expenses,"  and 
she  says,  *'  By  testamentary  expenses  I  mean  to  include 
all  these."  I  do  not  think  she  classifies  them.  .  It  is 
only  a  means  of  enumerating  what  is  tq  be  treated  as 
falling  under  that  head.  What,  therefore,  is  the 
meaning  of  "  aU  the  duties  payable  by  law  out  of  my 
estate  "  ?  The  duties  on  the  annuities,  no  doubt,  would 
be  paid  as  coming  within  that  category  by  the  express 
provision  in  the  will,  but  the  question  is  whether  the 
"duties  payable  by  law  out  of  my  estate"  would 
include  the  duty  payable  in  respect  of  this  legacy. 
"  The  duties  payable  by  law  out  of  my  estate  "  means 
(according  to  our  ordinary  phraseology)  the  duties 
whidi  are  thrown  upon  the  residuary  estate. 
"Duties  and  funeral  and  testamentary  expenses" 
are  for  the  purpose  of  this  will  to  indude  those  par- 
ticular duties.  The  law  has  said  that  settlement 
estate  duty  shall  be  payable  ont  of  the  settlement 
fund.  Those  are  the  words  of  the  Act  with  which 
we  are  dealing.  How  can  I  therefore,  in  those 
droumstances,  read  the  will  as  saying  that  that 
particular  duty  shall  be  payable  out  of  the  general 
estate?  It  is  not  by  law  so  payable,  but  it  is  payable 
out  of  something  else.  It  is  jNiyable  out  of  the  settled 
fund.  Therefore,  far  from  expressing  a  provision  to 
the  contrary,  she  seems  to  me  in  language  (and  I  can 
only  treat  the  language  as  it  is)  to  say  that  the 
setuement  estate  duty  is  to  be  left  to  be  payable  out 
of  the  settled  estate ;  that  seems  to  me  to  be  the  true 
construction  of  the  document. 

Whether  the  point  was  thought  of  or  not  is  another 
thing.  It  seems  to  me  she  hM  given  no  direction  to 
the  contrary,  she  has  left  that  to  fall  as  the  Legos-  • 
lature  has  said  it  shall  fall.  Oonsequently  the  settled 
fund  must  bear  the  burden  of  the  duty  in  exoneration 
of  the  rest  of  the  estate. 

Soliciton,  Pollock  &  Go. ;  FruhflMs. 


April  10. 


Chan.  Div.  1 
Byrne,  J.  j    * 

Lloyds  Baitk  (LnaTXD)  v.  i^stNOBSd  Botal  Ck>iuEBY 
Co.  (Ldcitbd)  (No.  2).  (a.) 

Prcuiioe — Summons  m  chambers — Adjournment  into 

court — Costs  of  adfoumment — Ord.  55,  rr.  15,  15a 

— Ord.  26,  r.  1—"  The  couH  or  a  judge  "—Bight  of 

suitor  to  take  an  order  from  the  judge  personally. 

A  party  to  a  summons  in  chambers  in  the  Chancery 

Division  has  a  right  to  have  the  summons  adjourned  into 

courts  hut  his  right,  in  cases  where  the  rules  do  not  make 

an  order  hy  the  judge  in  person  necessary,  is  subject  to 

the  discretion  of  the  court  as  tq  the  costs  of  the  adjourn- 


(a.)  Beported  by  B.  Leioh  IUhsbotham,  Esq.» 
Banister-at-Law. 
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ment,  which  will  not  be  exercised  <igain$t  him  merely 
because  his  application  hcu  failed. 

The  words  **  the  court  or  a  judge  "  in  crd.  26,  r.  1, 
do  not  mean  only  the  judge  in  person^  and  an  order  made 
by  a  master  in  the  Chancery  Division  is  an  order  made 
by  the  court  or  a  judge, 

Lambton  v.  Parkmson,  35  W.  R.  545,  and  In  re 
Watts,  31  W.  B.  262,  22  Ch.  D.  5,  distinguished. 

The  plaintiffs  had  brought  an  action  against  the 
defendants,  and  npon  theur  applying  under  ord.  26, 
r.  1,  for  leave  to  discontinue  tiie  action  a  question 
arose  as  to  whether  the  plaintiffs  shoidd  be  ordered  to 
pay  certain  sums  of  money  which  the  defendants 
contended  ought  to  be  treated  as  costs  in  the  action. 

A  summons  was  taken  out  in  chambers,  and  the 
master  intimated  that  he  was  prepared  to  make  an 
order,  but  the  defendants  desirmg  that  the  summons 
should  be  heard  by  the  judge  personally,  the  master 
made  no  order  and  adjoumeil  the  summons  into 
oourt. 

The  summons  was  heard  in  due  course,  and  Byrne, 
J.,  dedded  against  the  defendants  and  ordered  them 
to  pay  the  costs  of  the  adjournment. 

LeueUf  Q.C^  for  the  defendants,  contended  that 
they  had  a  right  to  come  to  the  judge  in  person.  It 
was  not  an  appeal  from  the  master's  decision,  because 
the  master  had  made  no  order.  The  defendant  was 
not  bound  to  accept  a  master's  decision. 

He  referred  to  ord.  55,  rr.  15,  15a;  In  re  Bigg,  10 
W.  B.  365. 

Bowden,  Q,0,,  for  the  plaintifiBs. — ^A  party  has  a 
right  to  adjourn  to  the  judge,  but  it  is  at  his  risk  as 
to  costs.  This  right  would  be  abused—- e.^.,  for  the 
purpose  of  saining  time,  unless  the  court  had  some 
power  to  <meck  it.  The  only  power  it  has  is  by 
inflicting  costs.  This  question  could  have  been 
decided  by  the  master.  There  was  no  necessity  to 
bring  it  before  the  judge  in  person.  In  ord.  26,  r.  1, 
the  words  "  the  court  or  a  judge  *'  do  not  mean  only 
thejudge  in  person. 

Me  referred  to  Scott  v.  ffomery  60  L.  J.  Ch.  238, 
39  W.  B.  Dig.  158 ;  In  re  Watts,  31  W.  B.  262,  22 
Ch.  D.  5  ;  and  Lambton  v.  Parkineon,  35  W.  B.  545 ; 
and  also  to  ord.  55,  rr.  15  and  15a. 

The  court  took  time  to  consider. 

A]^  10.— Bybnb,  J.,  stating  that  he  had  made 
inqmries  from  judges  and  others  of  greater  experience 
in  these  matters  than  himself,  held  that  the  right  of 
every  suitor  in  the  Chancery  Division  to  have  any 
question  determined  by  the  judge  personally  was 
beyond  question,  and  that  an  adjournment  to  the 
juage  was  not  in  the  nature  of  an  appeaL  All  orders 
made  in  chambers  are  orders  of  t^e  judge,  though 
taken  without  the  parties  actually  goine  before  him. 
Some  orders  must  oe  made  by  uie  ju^^  in  person 
(see  ord.  55,  rr.  15,  15a),  but  in  other  cases,  and 
especially  when  the  master  is  prepared  to  make  a 
proper  order,  the  costs  of  an  adjoumment  are  in  the 
discretion  of  the  judge.  If  this  were  not  so  it  might 
lead  to  grave  abuses,  e.^.,  summonses  for  time. 
Special  care  should  be  tucen  as  to  the  costs  of 
an  adjournment  in  cases  where,  from  the  nature 
of  the  application,  it  is  clear  that  the  proper 
necessary  costs  of  the  application  must  be  borne 
by  the  applicant.  On  the  other  hand  judges  are 
careful  not  to  check  reasonable  and  proper  adjourn- 
ments to  themselves  by  visiting  the  party  at  whose 
instance  the  adjournment  is  taken  witii  costs  simply 
because  he  is  unsuccessful.  No  general  rule  can  be 
laid  down,  but  judges  have  to  use  their  discretion 
•aref ully.  In  this  case  the  master's  order  would  have 
been  the  judge's  order. 

TThe  question  whether  a  particular  summons  should 


be  adjourned  to  the  judge  in  chambers  or  into  court 
is  regulated  by  the  nature  of  the  case  and  other 
circumstances  as  to  which  the  master,^  sabjeot  to 
general  directions  by  the  judge,  ezerciseB  his  dis- 
cretion. The  opposition  to  the  order  asked  for  by 
the  plainta£Gi  was  not  reasonable,  and  it  will  not  Im 
right  that  the  plaintifGi  should  suffer  in  consequence 
of  the  adjournment.  The  defendants  will  get  (he 
costs  of  the  summons,  but  they  must  pay  the  cotts  of 
the  adjournment. 

It  was  urged  that  an  order  of  the  kind  asked  for 
must  be  made  by  the  judge  personally,  becsnie 
discontinuance  could  not  have  taken  place  without 
the  leave  of  *'  the  court  or  a  judge  " ;  but,  as  befon 
explained,  the  order  would  have  been  the  order  of  tfao 
juoge  though  not  personally  pronounced  by  him.  AH 
orders  in  the  Chancery  ^vision  are  made  by  tbs 
court  or  by  a  judge  either  personally  or  through 
a  master.  The  case  of  Lambton  v.  Parkinstm, 
dted  in  the  argument,  does  not  apply  bere,  as  the 
duties  of  the  masters  in  the  Chancery  Division  and 
the  Queen's  Bench  Division  are  quite  diflnflnt 
In  re  WaUs^  also  dted,  was  between  mortQfee 
and  mortgagor,  and  did  not  lay  down  any  gaDsnd 
rule  as  to  costs  of  adjournments  different  from  that 
which  has  been  universally  followed  for  many  years. 

Solicitors  for  the  plaintiffs,  Blyth,  DuUoHj  HarUej/, 
A  Blyih^  ioi  M.  F.  CarieT^  Newnham. 

Solicitors  for  the  defendants,  Wood^  Bi^,  &  Nash, 
for  WinterbotJuim  A  Sons,  StroucL 


Chan.  Div. 
Byrne, 


Div.  t 


Aprill 


In  re  Lord  Cufdht. 
AjfiTALY  V,  Agab-Ellis.  (o.) 


Mortgage — Life  policy — Personal  covenant — Power  of 
saleStaiute  of  Limitations  (37  &  38  Vid.  c.  57),  c 
8 — Moneys  received  on  surrender  of  policy  hy  nuti- 
gagee—Payment  or  acknowledgment-^*'  In  the  fltesa- 
time.** 

Where  a  mortgagee,  liaving  reoeived  neither  payme^ 
nor  acknowledgment  in  respect  of  his  mortgage  for  twerijf' 
tuw  years,  at  the  end  of  that  time  surrenders  to  tke 
insurance  office  a  policy  on  the  life  of  the  mortgagor  is 
order  to  realize  part  of  his  seeunty,  the  surrender  vdee 
of  the  policy  so  paid  by  the  insurance  company  to  ths 
mortgagee  wiU  not  operate  as  a  payment  or  aofciiowMr 
ment  of  tJie  mortgage  debt  so  as  to  take  the  caee  out  of  At 
Statute  of  Limitations, 

Thewords  **  in  the  meantime^' in  section  8  o/37^SS 
Vict,  c,  57,  mean  the  period  between  the  time  at  trUri 
the  action  or  suit  is  brought  and  the  time  at  whkk  tk 
debt  or  the  remedy  for  it  would  have  been  barred. 

Adjourned  summons. 

The  plaintiff  was  the  legal  personal  iepimaulatiTS 
of  Henry  Gteorge  Viscount  Cm den« 

The  defendimts  were  the  eaceootors  of  Leopold 
Viscount  difden. 

By  an  indenture  of  the  13th  of  Febnuuryt  1871, 
Leopold  mortgaged  certain  property,  together  wMi 
a  policy  of  assurance  on  his  own  life  in  the  Sen  life 
Office  for  the  sum  of  £2,500.  The  mortgage  eoa- 
tained  the  usual  personal  covenant  for  paynMnt.  aid 
also  the  usual  power  of  sale,  and  it  waa  apeeiiaBy 
provided  that  the  ppl&oy  of  aasazaaoe  nuglifc  l» 
surrendered  to  the  office  by  whioh  the  aamahAd  bstt 


(a.)  Beported  by  B.  Lbiqh  Bajcbbotsam, 
Barrister-at-Law. 
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High  Ooubt. 

granted  by  the  mortgagee  without  the  further  eon- 
sent  of  the  mortgagor. 

The  mortgage  in  1884  became  vested  absolately  in 
Henry  George  as  mortgagee. 

The  mortgagor  never  paid  any  snm  for  prinoipali 
interest,  or  the  preminms  on  the  polioy;  bat  the 
Matter  was  kept  on  foot  thronghont  by  the  mortgagee. 

In  1893  Henry  G^eorge  resized  the  polioy  uy  sur- 
rendering it  to  the  insurance  office  for  £1»463  14s. ; 
but  no  notice  was  gtven  to  the  mortgagor  of  this. 

The  plaintiff  took  out  an  originating  summons  to 
have  it  determined  amongst  other  things  whether  the 
mortgage  of  1871  oooM  be  euforc^  against  the 
estate  of  the  mortgagor  on  the  personal  ooTenant. 

O,  Lawrence^  for  the  plaintifb. — ^Ihe  Statute  of 
liimitatioDs  (37  &  38  Yiot.  o.  57),  s.  8,  has  not  run 
against  the  mortgagee.  The  payment  of  the  sur- 
render value  of  the  policy  was  a  payment  or  acknow- 
ledgment within  the  stakite  made  in  pursuance  of  an 
obligation  created  by  the  mortgage  contract,  which 
for  that  purpose  constituted  the  insurance  com- 
pany the  agents  of  the  mortgagor.  The  payment 
maae  by  the  company  was  not  a  gift  made  by  a 
stranger.  The  company  was  bound  to  pay  the 
money  to  the  mortgagee,  who  was  bound  to 
apply  it  in  accordance  with  the  provisions  iu  the 
mortage  deed.  There  is  no  English  case  exactly  in 
point,  but  the  case  is  covered  by  the  Irish  case  of 
In  re  Catdan,  29  L.  B.  Ir.  199. 

He  also  cited  Harlock  v.  Ashherry,  30  W.  B.  327, 
19  Ch.  D.  539;  SuUon  v.  SuUon,  31  W.  B.  369,  22 
Ch.  D.  511  ;  Ohinnery  v.  Evana,  13  W.  B.  20,  11 
H.  L.  Gas.  115;  Qregstm  v.  HindUy^  10  Jur.  383; 
AHx9on  V.  Frisby,  38  W.  B,  65,  43  Ch.  D.  106; 
Lewin  v.  WiUon,  11  App.  Gas.  639,  35  W.  B.  Dig. 
123 ;  In  re  Hale,  47  W.  B.  579,  [1899]  2  Ch.  107. 

Ptior,  for  thedefendants. — ^The  Statutoof  limitations 
has  run  against  the  mortgagee.  There  was  no  com- 
pulsion upon  the  insuraoce  company  to  accept  a 
surrender  of  the  polioy.  The  company  was  not  the 
agent  of  the  mortgagor.  There  was  no  privity 
between  the  company  and  the  parties  to  the  mort- 
j^age.  In  any  case  the  words  **  in  the  meantime  "  in 
the  statute  had  operated  because  the  policy  was  not 
surrendered  until  twenty-two  years  after  the  mort- 
gage was  created. 

(7.  Laufnnce  replied. 

Btbite,  J.,  after  reviewing  the  cases,  held  that 
the  words  "in  the  meantime"  in  section  8 
of  37  &  38  Vict.  c.  57  meant  the  period  between 
th.e  time  at  which  the  action  or  suit  is  brought  and 
the  time  at  which  the  debt  or  the  remedy  for  it  would 
h&ve  been  barred  and  that  the  mortgagee  was  there- 
fore barred  by  the  statute  and  could  not  enforce  the 
mortgage. 

Solicitors  for  the  plaintiffs,  Foyer  &  Hordtm. 
Solicitors  for  the  defendants,  Norton^  Boae,  Norton, 
Jb  Co, 


Chan.  Div.       ) 


Jan.  31 ;  Feb.  6. 


Cozens-Hardy 

D.  V.  A.  &  Go.  (a.) 

Jpractice — Breach  of  undertaking  in  an  order — Attach^ 
tnent — Service  of  order  on  solicitors — Motion  for 
commiUalr--Eule9  of  Supreme  Court,  1883,  ord.  42,  r. 
7 ;  ord.  44,  r.  2. 

Where  defendants  in  an  action  committed  a  breach  of 

(tf .)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister-at- 
Law. 


an  undertaking  given  by  them  and  embodied  in  an  order 
of  the  court  which  was  not  served  on  them  personally ^ 
plaintiffs  asked  for  leave  to  issue  a  unrit  of  attachment. 

Held,  that  the  order  might  he  enforced  by  committal 
witJumt  service,  and  that  the  proper  remedy  for  tTie  breach 
of  an  undertaking  is  by  committal,  and  not  by  aUach" 
ment. 

This  was  a  motion  by  the  plaintifiEs  for  leave  to  issue 
a  writ  of  attachment  against  the  defendants  for  breach 
of  an  undertaking  contained  in  an  order  made  on  the 
26th  of  January,  1900. 

The  facts  of  the  case  were  these : 

On  the  4th  of  December,  1899,  an  action  was  com- 
menced against  the  defendants,  who  were  a  firm  of 
soUdtors  practising  in  Paris,  for  an  injunction  to 
restrain  them  from  delivering  up,  communicating,  or 
disclosing,  except  to  the  plaintiffs,  certain  documents 
in  the  possession  of  the  dnendants,  and  for  delivery  up 
to  the  plaintiffs  of  such  documents,  and  for  inspection 
with  power  to  take  copies  thereof. 

On  the  26th  of  January,  1900,  a  motion  was  made 
bv  Uie  plainti£b  for  an  interim  injunction  to  the 
above  effect. 

The  defendants  undertook  not  to  part  with  or  dis- 
close the  contents  of  the  documents  in  question,  and 
also  to  deposit  tiliem  at  the  Central  Office  on  or  baf ore 
the  29th  of  January,  1900. 

No  order  was  therefore  made,  except  that  the 
motion  should  stand  over  till  the  trial  of  the  action 
without  ^judice  to  any  question  as  to  costs,  and  the 
undertakmg  of  the  daendants  was  inserted  in  the 
order. 

Certain  documents  were  thereupon  deposited  by  the 
defendants  at  the  Central  Office  on  the  30th  of  January, 
but  their  affidavit  of  documents  did  not  show  that 
they  were  not  in  possession  of  others  demanded  by  the 
plaintiffs. 

The  order  of  the  26th  of  January  had  not  been 
served  on  the  defendants,  nor  was  the  notice  of  motion 
for  attachment  served  on  the  defendants  personally, 
but  on  their  solicitors. 

Hon.  E.  0.  Macnaghten,  Q.C.,  and  Vavghan 
Hawkins,  for  the  motion. 

Vernon  B.  Smith,  Q.C.,  and  F.  H.  Maugham,  for  the 
defendants. — The  order  of  the  26th  of  January  should 
have  been  served  on  the  defendants :  Half  ord  v.  Hardy , 
44  SOLIOITOKS'  JouBNAL  90,  [1899]  W.  N.  243.  The 
notice  of  motion  should  have  been  served  on  the 
defendants  personally  :  Mander  v.  Falcke,  40  W.  B, 
31,  [1891]  3  Ch.  488;  Annual  Practice  for  1900,  pp. 
599,  603,  604.  The  application  should  have  been  for 
committal,  not  for  attadmient.  The  remedy  for 
breach  of  an  undertaking  is  by  committal:  In  re 
Evans,  41  W.  B.  230,  [1893]  1  Ch.  252. 

Hon.  E.  C.  Macnaghten,  Q.C.,  replied. 

Cozens-Habdy,  J.,  stated  the  facts,  and  then  said : 
The  defendants  object  (1)  that  the  order  of  the  26th 
of  January,  which  contained  the  undertaking,  was  not 
served  upon  them ;  (2)  that  tiie  notice  of  motion  was 
not  personally  served  upon  them ;  (3)  that  the  proper 
remedy  for  the  breach  of  their  undertaking  is  by 
committal  and  not  by  attachment. 

As  to  the  first  objection,  I  think  it  is  not  well 
founded.  It  is  settled  law  that  an  order  grant-' 
ing  an  injunction  may  be  enforced  by  committal, 
although  the  order  hu  not  been  served.  It  is 
stdBBcient  if  it  be  shown  that  the  defendant  had 
notice  of  the  order.  Service  of  the  order  is  *a 
convenient  mode  of  giving  notice,  but  that  is  all. 
Notice  may  be  given  by  telenam  or  otherwise: 
United  Tdephone  Co.  v.  Dale,  32  W.  B.  428,  25  Oh.  D. 
778.  If  this  holds  good  where  a  hostile  order  has 
been  made,  it  must  equally  hold  good  where  t?- 
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defendant  has  voluntarily  ^ven    an   nndertaldn^. 
^deed  in  sack  a  case  I  think   no  notice  at  all  u 


requisite,  for  in  the  words  of  Chitty,  J.,  in  CaUow  v. 
Young,  66  L.  T.  Bep.  M4,  35  W.  B.  Dig.  11  :  "It  is 
not  necessary  to  show  l^t  the  person  sought  to  be 
fbttached  had  knowledge  of  his  undertaking.  He 
must  be  presumed  to  have  known  that  he  had  given 
his  undertaking."  Havinff  regard  to  the  settled 
practice  of  giving  an  undermdng  in  the  terms 
of  a  notice  of  motion,  it  would  be  highly  dangerous 
to  hold  that  a  defendant  who  had  given  an 
undertaking  could  disr^ard  it  unless  and  until 
tiie  order  was  served.  I  do  not  think  Kekewich, 
J.,  intended  to  intimate  a  contrary  opinion  in  Hal/ard 
V.  Hardy, 

As  to  the  second  objection,  it  is  conceded  that  if 
committal  is  the  proper  remedy  personal  service  of  the 
notice  of  motion  is  necessary. 

Itremains  to  consider  the  third  objection.  According 
to  the  old  law  an  order  of  the  court  for  the  committid 
of  the  defendant  was  the  proper  remedy  for  the  breach 
of  an  order  to  abstain  nom  doing  a  certain  thing. 
On  the  other  hand,  the  non-compliance  with  an  order 
to  do  a  certain  thing  was  puni»ied  by  attachment, 
which  was   issued   at   the  instance   of   the   party 
aggrieved  and  at  his  own  risk.    The  applicant  had  to 
prove  personal  service  of   the  order  on  the  party 
required  to  do  the  act  and  also  that  default  haa  been 
maide.    On  production  of  the  order,  and  on  proof  to 
the  satisfaction  of  the  proper  officer  that  there  had 
been  due  service  and  default  made,  the  writ  issued. 
It  was  not  due  service  unless  the  order  had  a  special 
indorsement  which  contained  the  words,   '*  If  you 
neglect  to  obey  this  order  you  will  be  liable  to  be 
arrested  under  a  writ  of  attachment " :  see  Braith- 
waiters  Becordand  Writ  t^ractice  (ed.  1858),  pp.  166-7. 
This,  which  was  the  old  law,  has  been  materially 
altered  by  ord.  42,  r.  7,  which  provides  in  effect  that 
a  judgment,. whether  its  form  be  neg^ative  or  affirma- 
tive, may  be  enforced  either  by  attachment  or  by 
committal;  and  by  ord.  44,  r.  2,  which  provides  that 
no  writ  of  attachment  shall  be  issued  without  leave 
to  be  applied  for  on  notice.    In  the  present  case, 
however,  ord.  42,  r.  7,  does  not  apply,  for  there 
was    no     judgment    or    order    upon    the    defen- 
dants to  deposit  documents.    Their  liability  rested 
upon  their  undertaking.    It  is  somewhat  strange  that 
there  is  no  express  authority  as  to  what  is  the  proper 
mode  of  enforcing  an  undertaking  as  distinct  from  an 
order.     The  question  arose  in  Callow  v.  Youmj,     In 
that  case  a  motion  was  made  before  Chitty,  J.,  on 
the  19th  of  November,  1886,  for  leave  to  issue  an 
attachment  for  breach  of  a  negative  undertaking,  and 
leave  was  granted.     It  appears,  however,  that  the 
order  was  stopped  on  the  ground  that  committal  was 
the  proper  remedy,  not  attachment— a  point  which 
had  not  been  taken   in  argument:  31  Sougitors* 
JouBNAL   77,    [1886]   W.   N.     209.      The    motion 
was  brought  on  again  on  the  11th  of  February,  1887 
(31    SoLiciTO&*8    JouBNAL    269,    56   L.    T.    Bep. 
147).    Chitty,  J.,    after    argument,    gave   leave  to 
amend  the  notice  of  motion  by  asking  in  the  alterna- 
tive for  committal,  and  directed  the  motion  to  be 
served  again.    I  think  this  amounted  to  a  decision 
that,  where  the  undertaking  is  in  form  nesative, 
attachment  is  not  the  proper  remedy.     Had  there 
been  an  injunction  instead  of  an  undertaking,  com- 
mittal would,  under  the  old  law,  have  been  we  only 
remedy,  and  the  deoiaion  may  have  proceeded  on  that 
ground.    It  does  not  seem  neoessary  to  cover  the  case 
of  an  undertaking  which  is  positive  in  form.     On 
principle,  however,  I  think  uiat  except  in  a  case 
falling  within  ord.  42,  r.  7,  attachment  can  only  issue 
for  braaoh  of  an  order  of  the  court  oommanding  the 
respondents  to  do  a  certain  act,  and  that  in  the 


numerous  cases  where  there  is  a  oonten^  not 
arising  from  non-compliance  with  suoh  an  order  of 
the  court,  the  <»ily  remedy  is  by  committaL  This  is 
the  view  expressed  in  Mr.  Lavie's  memoraiidiiiB, 
printed  in  a  note  to  the  report  of  In  re  Evans,  which 
IS  stated  by  Bo  wen,  L.J.,  to  represent  the  practice 
accurately.  I  adopt  that  view,  and  hold  tiiat  an 
undertaking,  whether  positive  or  negative,  must  be 
enforced  by  committal,  and  not  by  attachment.  The 
result  is,  that  in  my  opinion  me  third  objection 
prevails.  The  notice  of  motion  was  wrong  in  aakmg 
for  attachment  instead  of  committaL  The  plalntifEi 
must  pay  the  costs  of  the  motion. 

Sotidtors  for  the  plaintiff,  CheiUm  A  8om. 

SoUoitori  for.  the  defendants,  DioDon,  Wdd^  A  Diaoong, 


Chan.  Div. 
Buckley,  J. 


SXEFHENSOlir  V.  YOBKB.  (a.) 


Feb.  8. 


Practice — Middlesex  Registry — Middlesex  deed — Bettt' 
fication  of  register  —  Jurisdiction  to  ordtr — Lmd 
Registry  (Middlesex  Deeds)  Ad  (54  A  55  VicL  c  64L 
s.  1—Land  Transfer  Act,  1875  (38  A  39  FtW.  c  87). 
s.  96— Land  Transfer  Act,  1897  (60  A  61  VidL  c 
65),  s.  7. 

The  court  now  has  power  to  order  the  Register  of 
Middlesex  deeds  to  be  recti fied^  and,  in  exercise  of  this 
jurisdiction,  ordered  the  registration  of  certain  forgeries 
purporting  to  be  assignments  of  leaseholds  in  Middlesex, 
dated  in  1887,  and  also  the  registration  of  certain  mori- 
gages,  dated  in  1898,  of  the  same  property,  to  be  vacated, 

(Hbbs  V.  Sidney,  49  Z.  T.  Rep.  132,  31  W.  R.  Dig. 
210,  not  followed. 

Action. 

The  plaintiff,  who  was  owner  of  leasehold  premises 
in  the  county  of  Middlesex,  in  1883  deported  the 
titie  deeds  for  safe  custody  with  her  solicitor.  Tlie 
solicitor  absconded.  It  was  then  discovered  that  he 
had  forged  documents  under  seal  purporting  to  be 
assignments  on  sale  by  the  plaintiff  to  him  of  the 
leasehold  premises  aforesaid,  dated  in  1887,  and  by 
several  indentures,  dated  in  1898,  mortgaged  ihs 
same  to  the  defendant  Yorke.  Both  the  forced  deeds 
of  assignment  and  the  mortgages  were  r^guteced  ia 
the  Middlesex  Begistry.  The  plaintiff  brought  the 
above  action  against  Yorke  and  the  solicitor,  for  tiie 
recovery  of  the  property  free  from  Yorke's  charges, 
and  Yorke  havmg  submitted  to  judgment  in  the 
terms  of  agreed  minutes,  the  only  question  was 
whether  the  court  had  jurisdiction  to  oxder  tiis 
registration  of  the  above  deeds  to  be  vacated. 

J,  K.  Young,  for  the  plaintiff.— The  Land  Transfer 
Act,  1875,  provides  for  rectification  of  the  :  '  ' 
sections  95-97,  and  the  provision  so  made  ia  < 
by  the  Land  Transfer  Act,  1897 :  see  section  7. 
section  1  of  the  Land  Begistry  (Middlesex  Deeds)  Act» 
1891,  enacts  that  the  Middlesex  Begistry  shaU  bs 
transferred  to  the  Land  Begistry,  and  form  part  of 
that  o£Boe,  and  all  ^wers  and  indemnitiea  subsisting, 
and  all  penalties  imposed  for  the  purposes  of  tike 
Land  Transfer  Act,  1875,  are  to  be  available  lor  the 
purpose  of  the  Middlesex  Begistry  Acts.  That  iiiakw 
the  machinery  of  the  Land  Begistry  Acts  availaUs 
here,  and  the  court  can  therefore  order  the  regiafcratioa 
to  be  vacated.  In  Gibbs  v.  Sidney,  49  L.  T.  B^.  1S2,  SI 
W.  B.  Dig.  210,  Beton,  voL  3,  1921,  1922,  North.  J., 

(a.)  Beported  by  J.  F.  Walet,  Esq..  Barrister-at- 
Law. 
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imtk$  to  a  eontmry  ooodloiion,  Imfc  Umib  wu  pxior  to 
ilM  Aet  of  1891. 

^oyt^x)le»,fdr  iiie  defendiuxt. 

.  BuoKLXYy  J[«— Having  regard  to  the  oasa  of  OibU  v. 
Sidneif,  I  oertainly  have  power  to  make  a  dedaration 
that  the.  regietraliaii  of  tiieae  deeds  onght  to  be 
Tacatedt  but  the  q^eation  is.  Can  I  00  .on  an4  order 
that  the  register  be  reotifled  aooorS^gly  P  .1  think 
the  efiTeot  of  section  1  of  54  &  55  Yict.  c*  64,  section 
95  of  the  lAnd  Transfer  Act»  1875,  and  se(^on  7  of 
the  Land  Transfer  Afit»  1897,  is  that  J  have  power  to 
make  the  order,  an^  I.  order  the  re^^ster  to  be  reotified 
aocordingly. 

Solioitoni,  Poieo  Duphm^  for  Leomtrd  ffUl,  Maigate  ;• 
W^  B.  Hudatm. 


Jan.  30. 


aB.l)iv.  ) 

(Channell  and^Bucknill,  TJ.} J 

Stead  v,  Tzllotsoit  ajtd  Anothsb.  (a.) 

Salmon  Fishery  Acta^^  Unlawful  iaking"^Traut,  op- 
jMMrenily  poiaoned^  but  ttHl  alive,  taken  from  river  by 
the  hand^Salmon  Fishery  Ad,  1873  (36  A  37  Viet. 
c  71),  a.  22—Fre»httfater  Fisheries  Act,  1878  (41  & 
42  Viet.  c.  39),  s.  7. 

Taking  dying  salmon,  trotU,  or  char  from  a  river  or 
dream  by  hand,  or  otherwiae  than  by  a  properly-licensed 
inatrument  is  an  offence  within  section  22  of  the  Salmon 
Fishery  Act,  1873. 

This  was  an  appeal  by  case  stated  on  behalf  of  the 
Yorkshire  Fishery  Board  from  a  decision  of  the 
jofltioes  for  the  West  Biding  of  Yorkshire,  who  had 
dismissed  an  information  preferred  by  the  appellants' 
chief  water  bailiff  against  the  two  respondents,  for 
iUpgally  taking  troat  contrary  to  section  22  of  the 
Salmon  Fishery  Act,  1873,  as  extended  to  trout  and 
char  by  section  7  of  the  Freshwater  Fisheries  Act, 
1878.  The  case  stated  that  the  men  were  charged 
with  taking  twenty  trout  out  of  the  tributary  of  the 
Hiver  Aire  with  their  hands,  that  when  the  fish 
-were  taken  out  of  the  water  by  the  respondents  they 
bad  apparently  been  poisoned,  and  although  alive 
"were  in  a  dying  condition.  The  respondents 
Bubeequently  sold  some  of  the  fish,  which  were 
found  unfit  for  food.  There  was  not  sufficient 
evidence  to  prove  how  the  fish  had  become  in  a  dying 
condition,  or  that  apart  from  taking  the  fish  from  the 
rlFer  with  their  hands,  the  respondents  had  in  any 
-wmy  been  concerned  in  killing  ^em. 

The  justioes  held  that  the  respondents  had  in 
the  eircomstanoes  committed  no  offenoe  within  the 
meaning  of  the. Act,  as  there  was  no  evidence  that 
the  respondents  had  poisoned  the  fish,  and  they 
iMscordingly  dismissed  the  summons. 

The  fishery  board  appealed. 

^.  T.  Waddy,  for  the  appellants.— The  Act  makes 
it  an  offenoe  to  take  live  fish  by  any  means  other  than 
a  properly  licensed  instrument  from  a  river  or  stream, 
and  therefore  taking  these  trout  out  of  the  river  by 
the  hand  while  alive  was  an  offence,  and  the  justioes 
should  have  convicted.  If  the  Act  is  not  strictly 
enif  oroed,  then  persons  who  take  poisoned  fish  that 
are  not  dead  oat  of  the  river  cannot  be  prosecuted 
mnless  it  can  also  be  proved  that  they  were  the 
persons  who  put  the  poison  into  the  rive^.  I  rely  on 
the  ease  of  Oazard  ▼.  Cooke,  56  J.  P.  102,  the 
head-note  of  which  is  as  follows :  **  0.  was  diarged 
•with  unlawfully  taking  a  sidmon  by  means  other 


(u.y^B£ig€at9d  by  Bbskins  Bjsid,  Bsq.,  fiaznster- 
a^Law. 


than  a  lioensed  instrument,  contrary  to  36  &  37  Viot 
o.  71,  s.  22.  A  salmon  of  271b6.  was  one  day  left  on 
the  tide  retiring,  and  C.  picked  it  up  and  took  it 
home.  There  was  no  evidence  whether  the  fish  was 
dead  or  aUve  when  picked  up,  but  before  piokinff  it 
up  it  had  been  attacked  oy  gulls.  Held,  that 
the  justices  were  right  in  holding  that  the  section 
only  apidied  to  live  fish."  [Bttoknill,  J.—Would 
you  say  that  if  you  hooked  a  salmon  a  mile  up  stream 
and  it  got  away  in  an  injured  condition  and  drifted 
down  to  where  I  was  fishing,  and  I  took  it  out  with 
my  hand  when  it  was  dying,  but  not  quite  dead,  I 
should  be  guilty  of  an  offence  ?  Waddy» — Certainly ; 
but  the  justices  would  have  discretion  to  say  that  the 
offence  was  a  trivial  one.] 

Walter  Stewart,  for  the  respondents. — At  most  these 
respondents  were  guilty  of  a  merely  technicBl  offsnoe. 
The  statutes  were  passed  to  increase  the  number  of 
fish,  and  the  removal  of  dying  fish  from  a  stream 
would  be  benefidal  to  the  fish  left  in  the  water.  The 
justioes  had  a  discretion  and  used  it  rightly. 

Ghannxll,  J. — I  think  this  appeal  should  be 
allowed  and  the  case  remitted  to  the  justioes  to  con- 
vict. If  the  magistrates  find  that  the  respondents 
who  took  these  twenty  dying  and  poisoned  fish  had 
in  fact  nothing  to  do  with  the  poisoning  of  the  fish, 
they  might,  under  the  Summary  Jurisdiction  Act, 
treat  the  offence  as  a  merely  technical  one  and  impose 
no  penalty.  We  think,  however,  that  taking  of  dying 
fish  from  the  river  by  hand  is  an  offence  within  the 
Act.  The  appellants  do  not  ask  for  costs  and  there- 
fore we  make  no  order, 

BxJCKNiLL,  J.,  concurred. 

Case  remitted, 

Solidtors  for  the  appellaats,  Richard  Smith  &  Sons, 
for  Charleaworth  &  Wilson,  Skipton. 

Solioitors  for  the  respondents.  Turner,  Smith,  A 
Crowle,  for  W.  Thompson,  Skipton. 


Prob.  Div.  &  Adm.  Div.  J  -rv^^  , « 

Admiralty.  j  ^^•^®- 

«  The  Philadelfhian."  (o.) 

Ship — Damage — Vessel  exceeding  150  fed  in  length 
required  to  exhibit  when  at  anchor  two  ancJior  lights, 
one  **  at  or  near  t?ie  forward  part  of  the  vessel " — 
Begulations  for  Preventing  Collisions  at  Sea,  art.  11 
—Canadian  Navigation  Ad,  1886  (49  Vid.  c.  79), 
tf.  4— 44  Vid.  c.  20,  «.  2,  Canadian— Order  of 
Governor  in  Council,  Feb.  9,  1897,  art.  ll^Want  of 
look-out^  Infringement  of  regulations  by  no  possibility 
contributory  to  collision. 

A  vessd  of  313  fed  in  length  wcu  lying  at  ancJtor 
at  night  in  the  River  St,  Lawrence,  off  Quebec,  with 
two  anchor  lighta  exhibited — tJte  after  light  on  the 
flagataff  at  the  atem,  and  the  forward  light  in  the 
atarboard  fore  rigging  about  aixty  to  aeventy  fed 
abaft  the  atem — when  ahe  wcu  run  into  by  a  ateam^ 
ahip.  The  defendanta,  the  owners  of  the  ateamahip, 
raiaed  the  defence,  in  an  adion  of  damage  in  rem 
againd  the  ateamahif,  that  the  veaad  run  into  by  the 
ateamahip  did  not,  ai  the  time  of  the  collision,  exhibit 
any  proper  or  viaiUe  anchor  liglUa  properly  carried  and 
ahotving,  m  required  by  the  ReguUxtiona  for  Preventing 
Colliaiona  on  the  Rivera  toithin  Canada,  of  which  article 
11  {in  terma  the  aame  aa  article  11  of  the  regulationa 
for  preventing  colliaiona  at  aea)  promdea  that  a  veaad 

(a.)  Reported  by  C.  F.  Jbhkett,  Esq.,  Barrister- 
at-Law* 
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'  The  PhiladbIiPHian/ 


High  Coma. 


of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel  one 
such  light  {a  white  light)  in  a  lantern  so  constructed 
as  to  show  a  clear,  uniform,  and  unbroken  light  tnsible 
all  round  the  horizon  at  a  distance  of  at  least  one  mile, 
and  at  or  near  the  stem  of  the  vessel  another  such  light. 

The  court  found  that  there  had  been  a  bad  look-out  on 
board  the  steamship,  and  that  any  failure  on  the  part  of 
the  vessel  at  anchor  to  properly  exhibit  an  anchor  light 
'*  at  or  near  the  forward  part  of  the  vessel "  within  the 
meaning  of  the  llth  article  of  tlie  Regulaiions  for  Pre- 
venting Collisions  at  Sea  and  of  the  (Canadian  River 
Regulations,  could  not  by  any  possibility  have  contributed 
to  the  collision,  and  that,  therefore,  the  steamship  was 
alone  to  blame  for  the  collision. 

Held,  also,  thai  the  forward  anchor  light  on  the  vessel 
at  anchor  hctd  not  been  exhibited  in  accordance  with  the 
regulations  *'  at  or  near  the  forward  part  of  the  vessel,** 

This  was  an  action  of  damage  institnted  on  behalf 
of  the  owners  of  the  steamship  Ella  Sayer,  of  2,549 
tons  gross  and  1,618  tons  net  register,  and  313  feet  in 
lengUL,  affainst  tiie  vessel  Philadelphian,  of  5,120  tons 
gross  and  3,322  tons  net  register,  and  her  owners 
intervening  as  defendants. 

The  action  was  brought  to  recover  for  the  damages 
occasioned  by  a  collision  between  the  two  vessels  on 
the  night  of  the  10th  of  Aagast,  1897,  when  The  Ella 
Sayer  was  at  anchor  in  the  River  St.  Lawrence,  off 
Qaebec,  with  two  anchor  lights  exhibited,  and  was 
ran  into  by  The  Philadelphian  and  damaged. 

The  defendants  pleaded  that  a  good  anchor  watch  was 
not  being  kept  on  board  The  Ella  Sayer ;  that  she  was 
not  exhibiting  any  anchor  lights,  or  any  proper  or 
visible  anchor  lights  properly  carried  and  showing  as 
required  by  the  regulations,  and  that  those  on  board 
her  failed  to  comply  with  {inter  alia)  article  11  of  the 
Begulations  for  Preventing  Collisions  at  Sea,  and  of 
the  regulations  set  forth  in  chapter  79,  section  2,  of 
the  Canadian  Navigation  Act  as  amended  by  Order  in 
Council  (of  the  Governor  of  Canada)  of  the  9th  of 
February,  1897.* 

Dec.  14,  15. — The  case  was  now  heard  before  the 
judge  in  court  (Bucknill,  J.)  assisted  by  two  of  the 
Elder  Brethren  of  the  Trinity  House. 

Laing,  Q.C ,  Miller,  and  Roche  appeared  for  the 
plaintiffs. 

Aspinall,  Q.C,  and  Olynn,  for  the  defendants. 

Beference  was  made  to  the  case  of  The  Gannet, 
[1899]  P.  230. 

Cur,  adv,  vuU, 

Dec.  18. — Bttcknill,  J. — In  this  case  the  steamship 
Philadelphian  collided  with  the  steamship  Ella  Sayer 
in  the  Biver  St.  Lawrence,  off  Quebec,  at  about 
11  p.m.  on  the  10th  of  August  last,  whilst  The  Ella 
Sayer  was  at  anchor.  There  was  nothing  in  the 
weather  to  account  for  the  casualty,  as  it  was  a 
fine  and  clear  night,  and  the  excuse  set  up  is  that  the 
anchor  lights  of  The  Ella  Sayer  were  not  burning, 

*  Article  11  of  the  Be^lations  for  Preventing 
Collisions  at  Sea  is  in  identical  terms  with  article  11 
of  the  Order  in  Council  of  the  Governor  of  Canada  of 
the  9th  of  February,  1897,  and  is  set  out  in  the  judg- 
ment. The  Governor  of  Canada  obtained  power  to 
make  the  Order  in  CounoU  in  question  under  the 
provisions  of  the  Canadian  statute  of  44  Vict.  c.  20, 
s.  2  (Canadian),  which  section  again  is  incorporated  in 
the  revised  Canadian  statutes  as  section  14  of  the 
Canadian  Navigation  Act,  1886  (49  Vict.  c.  79). 
The  Order  in  (>)uncil  in  question  is  applicable  ''to 
all  the  rivers,  lakes,  and  other  navigable  waters 
within  Canada  or  within  the  jurisdiotioi)  of  the 
Parliament  thereof. 


or,  if  buxninff  >  were  giving  vnoh  a  poor  light  that  it 
was  impossiUe  to  see  them  in  tune  to  avoid  ih» 
collision.  [After  reviewing  the  evidence  the  oovt 
found  as  facts  that  at  the  time  of  the  oolliiiinn  both 
the  lights  of  T?ie  EUa  Sayer  were  properly  burning; 
that  there  had  been  a  want  of  proper  look-oat  on 
board  The  Philadelphian;  and  that  she  had  besn 
navigated  at  too  gr^  a  speed.  The  judgmeot  tim 
proceeded  as  foUows:]  The  PhUaddpMan  moit, 
therefore,  be  found  to  Uame.  That  beinff  the  oafle»  is 
The  Ella  Sayer  to  blame?  She  is  not  to  blame  vnlsH 
there  is  a  breach  by  her  of  artiole  11.  Now,  the 
forward  light  was  in  the  starboard  forerigging,  abaft 
the  stem,  and  the  after  light  was  on  we  flaoteiL 
Article  1 1  of  the  regulations  applicable  to  this  eoTlisinB 
provides :  '*  A  vessel  under  150  feet  in  length  iHMa 
at  anchor  shall  cany  forward  where  it  can  best  be  aeso, 
but  at  a  height  not  exceeding  20  feet  above  tiie 
hull,  a  white  light  in  a  lantern  so  constmoted  as  to 
show  a  dear,  uniform,  and  unbroken  lig^t  viable  aU 
round  the  horizon  at  a  distanoe  of  at  liMat  one  milsu 
A  vessel  of  150  feet  or  upwards  in  kogih  wiien  aft 
anchor  shall  carry  in  the  forward  part  of  tiie  vowel  aft 
a  height  of  not  less  than  20  feet  and  not  nnwwiding 
40  feet  above  the  hull  one  such  light,  and  at  or  near 
the  stem  of  the  vessel  and  at  such  a  heicfat  that  it 
shall  not  be  lees  than  15  feet  lower  iiian  l£e  forwaid 
light  another  such  light.  The  length  of  the  vewol 
shall  be  deemed  to  be  the  length  appearing  in  her 
certificate  of  registry." 

The  Legislature  has  decided  that  a  vesael  under  a 
certain  length  need  only  carry  one  light,  bat  that  a 
vessel  of  150  feet  or  upwurds  shall  Carry  two  lichti. 
The  forward  light  is  to  be  *'  in  the  forward  part  of  tiie 
vessel."    What  does  that  mean.    It  may  mean  one  of 
three  things.    It  may  mean  a  light  fij»d  forward  of  tlM 
middle  length  of  the  ship,  bManse  directly  you  get 
forward  of  the  middle  length  of  the  ship  yoa  are  in 
the  forward  part  of  the  vessel.    It  may  mean  tliai 
you  are  to  x)ut  it  as  far  forward  as  possible— ^iglift 
forward,  which  it  does  not  say — or  it  may  mean  tbaft 
it  may  be  put  in  any  spot  between  just  formed  of 
mid-length  and  the  stem.    I  think,  speaking  ondar 
the  advice  of  the  Elder  Brethren  as  to  what  may  be 
reasonably  called  the  forward  part  of  the  ship,  t£ai  ift 
may  be  put  on  oneof  the  forward  stays.    If  itiahwqg 
at  &e  proper  height  on  the  f orestay,  it  woold  noeee- 
sarily  have  to  be  somewhere  abaft  the  stem,  or  ift 
might  be  put  on  the  fore-topmast  stay,  bat  it  mvaft  be 
abaft  the  stem.  Now,  in  a  case  in  the  Court  of  Appeal, 
that  of  The  R.  L.  Alston,  8  P.  B.  5, 31 W.  B.  Di^.  17«, 
I  find  a  passage  which  appears  to  give  me  some  aaaii- 
ance.  There  Brett,  L.  J.,  sa^,  in  effisot,  that  where  joa 
find  a  rule  or  article  which  is  capable  of  two  ooiMifenie- 
tions,  as  I  find  that  this  artiole  11  is,  yon  o«v^t  to 
put  upon  the  language  that  which  you  believe  in  tbe 
particular  case  to   be  the  reasonable  oonstnaolaoik 
It  is  quite  dear  that  this  artiole  is  capable  oi  leara 
than  one  construction.    '*  In  the  lorwud  pact  **  aasy 
mean  two  or  three  different  plaoes,  and  I  hwe  to 
construe  it  in  this  case,  and,  if  it  is  neoeasazy,  to  deeUe 
the  point.    I  hold  that  to  put  a  light  in  a  iFneeeii,  31S 
feet  in  length,  as  this  vessel  was,  60  or  70  fmA  wihtA 
the  stem,  is  not  to  place  it  in  the  forward  pact  of  tiie 
vessel,  and  if  it  was  important  in  this  case  I  abofeld 
find  that  what  was  done  was  not  in  mmplienoe  wUh 
the  article.    The  object  of  the  role  probahlj'  !■»  ttnt 
where  you  have  a  vessel  exceeding  150  feet  in  Immilli, 
at  anchor,  those  navigating  the  river  ahoald  IsMe 
good  information  as  to  her  Teogth ;  that  wiun  aisa  is 
swinging  in  the  river  the  vessels  approaoiiii]^  kor 
from  astern  or  ahead  shoold  have  an  opportmiity  of 
knowing  the  length  of  the  ship.    How  oonld  tiuit  be 
given  if  the  forward  li^t  is  60  or  70  leeft  fMs^  the 
stem?    Bat  whilst  I  am  patting  this 
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upon  the  role,  it  wOl  not  in  this  fMurtioolar  oase 
affect  the  jnd^ent  of  the  oonrt  with  regard  to 
the  leeponnbility  of  The  EUa  Sayer,  oeoMue, 
although  I  find  that  the  light  was  not  plaoed  in 
aooordanoe  with  artiole  11,  on  my  oonstraotion  of  it,  I 
Ibd,  also,  that  that  oould  not  by  any  possibility  have 
oontributed  to  the  collision.  I  say  that  for  this 
reason,  that  the  defendant's  witnesses  never  saw  the 
Hght  at  all.  They  swear  that  there  was  no  light, 
bat,  as  it  is  not  suggested  that  the  light  was  not 
hung  skilfully  and  properly  in  the  shrouds,  it  was 
therefore  throwing  an  unbroken  light  all  round  the 
horiaon,  and  it  is  dear  to  mv  mind  that  such  breach 
of  the  article  ooold  not  possibly  have  contributed  to 
the  ojUision.  In  this  case,  therefore,  my  judgment 
IS  that  The  PhiladelphianutoUiij  to  liitjae. 

I  may  add  that  the  Elder  Brethren  who  are 
assisting  me  have  suggested  to  me  that  article  11  is 
a  very  puzzling  rule  for  any  seaman  to  understand, 
and  I  agree  with  them  that  the  langua^  is  so 
ambiguous  that  I  think,  speaking  for  myself,  it  might 
very  properly  be  changed.  How  is  a  master  to 
know  where  to  put  a  light  if  he  is  only  told  tr  put  it 
in  the  forward  part  of  the  vessel 

Solicitors  for  plainti£b,  BoUereU  A  Boche. 

Solicitors  for  defendants,  Thamaa  Cooper  d:  Co. 


March  17. 


(Sourt  of  Appeal. 

From  Q.  B.  Div.  J 

(A.  L.  Smith  and  Bomer,  L.JJ.} ) 

KNOWI.1BS  &  Sons  v.  Mayor,  &o.,  of  Bolton,  (a.) 

Arbitnxtum — Award — Enlargement  of  time — Arhitra^ 

tion  Act,  1889  (52  dk  53  Vict,  c  49),  as.  9,  2^^Pablic 

Health  Act,  1875  (38  <&  39  Vict.  c.  55),  a.  180,  eub- 

section  9. 

The  court  has  power,  under  section  9  of  the  Arbitration 
Act,  1889.  to  enlarge  the  titne  for  niching  an  award 
under  the  FubHic  Health  Act,  1875,  ai  any  time. 

Section  9  of  the  Arbitration  Act  is  not  inconsistent 
with  section  180,  suh-secHon  9,  of  the  Public  Health  Act 

Warburton  v.  Haslingden  Local  Board,  48  L.  J. 
Q.  B.  451.  27  W.  B.  Dig.  11,  approved. 

In  re  Mackenzie  and  the  Ascot  District  Gas  Co., 
34  FT.  B.  487,  17  Q.  B.  D.  114,  overruled. 

Appeal  from  the  refusal  of  Kennedy,  J.,  to  make 
an  order,  under  section  9  of  the  Arbitration  Act, 
1889,  extending  the  time  for  making  an  award. 

The  Corporation  of  Bolton,  having  made  a  sewer 
through  premises  belonging  to  the  plaintiffii,  became 
liable,  under  section  308  of  the  Public  Health  Act, 
1875,  to  make  compensation  for  the  damage  done 
thereby,  and  proceedings  for  determining  the  amount 
of  compensation  were  taken  under  sections  179  and 
180.  Bach  of  the  parties  appointed  an  arbitrator, 
and  the  arbitrators  appointed  an  umpire,  who  made 
an  award  giving  the  plaintiffs  £40  compensation ; 
bat  the  award  was  made  more  than  two  months  from 
the  date  of  the  reference  to  the  umpire,  and  was 
therefore  out  of  time. 

The  plainiiffd  having  applied  for  an  extension  of 
time  for  making  the  award,  Kennedy,  J.,  refused  to 
extend  the  time,  on  the  authority  of  In  re  Mackensie 
and  the  Ascot  DistHct  Oas  Co.,  34  W.  B.  487,  17 
Q.  B.  D.  114. 

The  plaintifb  appealed. 

I}anekwerts,  Q.C.f  and  Horridge,  for  the  plaintiflb. — 
By  eeotion  9  of  the  Arbitration  Act,  1889 :    **  The 

(a.)  Beported  by  F.  G.  Bugkkb,  Esq.,  Barrister-at- 
Law. 


time  for  making  an  award  may  from  fma  to  time  be 
enlarjg^ed  by  oraer  of  the  oonrt  or  a  judge,  whether 
the  tmie  for  making  the  award  has  expired  or  not.** 
By  section  24:  **  This  Act  shall  apply  to  every 
arbitration  under  any  Act  passed  before  or  after  the 
oommencement  of  this  Act  as  if  the  arbitration  wece 
pursuant  to  a  submission,  except  in  so  far  as  this  Act 
IS  inconsistent  with  the  Act  regulating  the  arbitra- 
tion or  with  any  rules  or  proDedore  authoziaed  or 
recogniaed  by  that  Act."  Section  180  of  the 
PuWo  Healtii  Act,  1875,  lays  down  residations 
to  be  observed  in  all  arbitrations  under  that 
Act.  Sub-section  9  is  as  follows :  **  The  time 
for  making  an  award  by  arbitrators  under  this 
Act  shall  not  in  any  case  be  extended  bevond  the 
period  of  two  months  from  the  date  of  the  submission, 
and  the  time  for  making  an  award  by  an  xmipire 
under  this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  monuis  from  the  date  of 
the  reference  of  the  matter  to  him."  This  sub-section 
deals  onlv  with  the  power  of  arbitrators  and  umpires 
to  extend  time,  and  aces  not  affect  the  i>ower  of  the 
court.  Section  9  of  the  Arbitration  Act  is  not  incon- 
sistent with  theprovisions  as  to  arbitration  oontained 
in  the  Public  Health  Act,  and  therefore  that  section 
auplies  to  awards  made  under  the  PnUio  Health  Act. 
The  case  of  Warburton  v.  Haslingden  Local  Board, 
48  L.  J.Q  B.  451,  27  W.  B.  Dig  11,  which  was  under 
section  8  of  the  Oonmion  Law  Procedure  Act,  1854,  Is 
in  the  plaintiffs'  favour :  see  also  Lord  v.  Lee,  16  W.  B. 
856,  L.  B.  3  Q.  B.  404 ;  May  v.  Harcourt,  13  Q.  B.  D. 
688,  33  W.  B.  Dig.  8 ;  In  re  Teadon  Local  Board  and 
Yeadon  Waterworks  Co.,  37  W.  B.  860,  41  Oh.  D.  62. 
The  case  of  In  re  Mackenzie  and  t?ts  Ascot  DisMct  Oxu 
Co,  was  wrongly  dedded,  and  ought  to  be  overruled. 

Oripps,  Q.C.,  and  Buekmaster,  for  the  defendants. — 
This  case  is  governed  by  In  re  Mctckemie  and  the  Ascot 
Jjistrict  Oas  Co.  Sub-section  9  of  section  180  of  the 
Public  Health  Act  contains  an  express  prohibition 
which  is  perfectly  general  in  its  terms.  The  time  for 
making  an  award  shall  not  in  any  case  be  extended 
beyond  the  specified  period.  Section  9  c^  the  ArU- 
tration  Act  is  inconsistent  witii  this ;  and  therefore, 
by  virtue  of  section  24,  the  Arbitration  Act  does  not 
apply  to  an  arbitration  under  the  Public  Health  Act. 

A.  L.  Smith,  L.J. — ^The  question  is  whether  the 
learned  judge  had  power  to  enlarge  the  time  lor 
making  an  award  in  this  case.  In  Lord  v.  Lee  it  was 
held,  under  section  15  of  the  Common  Law  Procedure 
Act,  1854,  that  the  court  had  power  to  enlarge  the 
time  for  making  an  award,  after  the  time  for  mRlnTig 
it  had  elapsed  and  after  an  award  had  in  fact  been 
made.  But  it  is  said  that  by  section  180  of  the 
Pablic  Health  Act,  1875,  the  power  of  the  court 
is  now  fettered  with  regard  to  arbitrations  under 
that  Act.  Sub-section  9  is  reUed  on.  That  sub- 
section, however,  in  my  opinion,  deals  only  with  the 
powers  of  arbitrators  and  umpires  to  extend  the  time 
for  making  an  award ;  it  does  not  affSdct  the  power  of 
the  oonrt  at  alL  No  case  has  been  cited  whidi  binds 
us  to  hold  that  the  jurisdiction  of  the  court  to  enlarge 
the  time  for  making  an  award  at  any  time  has  been 
taken  away.  The  case  of  Warburton  v.  Haslingden 
Local  Board  is  in  favour  of  what  I  am  saying,  and  I 
agree  with  it.  I  do  not  agree  with  In  re  Madkenzie 
and  the  Ascot  District  Gas  Co.  I  think  that  there  is 
l>ower  to  enlarge  the  time  in  this  case,  and  that  the 
time  ought  to  be  enlarged, 

BoMXB,  L.J.,  concurred. 

Appeal  allowed, 

S  )lioitors  for  the  plaintiffi,  BowcUffes,  BawlSf  A  Gh.» 
for  Fullagar  A  Hulton,  Bolton. 

Solicitors  for  the  defendants,  HoU^Beeptt 
Einndl,  Bolton. 
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Nash  v.  DbFrmyuxje. 


OOUBT  OF  APFBAL 


when,  upon  the  9th  of  Fehmaxy,  1807,  he  ga¥e  the 
■eoond  two  notee  to  Peed  in  order  to  pay  off  the  first 
thzee  notee,  and  he  save  Talae  for  the  second  two 
notes,  when  he  Mid  Uie  £4,000  in  Jnly,  1897,  to  Peed 
to  pay  them  M;  but  this  was  months  before  the 
fnmd  was  perpetrated  by  Peed  upon  the  plM»»<aflfti 
and  before  he  got  the  notes  baok,  Mich  took  place  on 
the  29th  of  September,  1897.  When  he  got  the  notes 
bade  the  defendant  gave  nothing  for  them.  How  can 
it  be  said,  then,  thathe  took  badt  the  notes  for  value  F 
Forhedidnot  If  the  case  cited  of  Xoiuionafui  County 
Banking  Co.  ▼.  Limdan  and  River  Plate  Bank,  37  W.  B. 
89,  21  a  B.  D.  636,  were  to  be  held  to  apply  to  this 
case,  we  shoold  have  to  hold  that  the  defendant  gave 
real  value  for  the  notes  and  then  a  supposed  ^ue 
over  again  for  the  same  notes,  which  cannot  be.  But 
•uppoong  the  defendant  did  give  value  for  the  notes 
when  he  took  them  back,  whiui  in  my  opinion  he  did 
not,  did  he  take  the  notes  after  th^  were  doe  ?  I 
oannot  see  |iow  it  can  be  held  that  the  defendant, 
when  he  received  back  ttie  notes  in  September,  1897, 
thonch  pavable  on  demand,  did  not  take  them  when 
overoue ;  hr  he  must  have  known  they  were  overdue 
if  he  thon^t  about  it  at  all,  inasmuch  as  he  had 
himself  paid  them  off,  the  first  three  notes  in 
Febroary,  1897,  and  the  last  two  notes  in  Jnly, 
1897.  fiow  can  the  defendant  now  say  that  they 
were  not  overdue  in  September,  1897,  when  he 
received  them  back  ?  It  seems  to  me  that  as  the 
defendant  did  not  give  value  for  the  notes  when  he 
took  them  back,  and  as,  even  if  he  did,  the  notes  were 
then  overj^ue,  the  defendant  did  not  take  a  better 
title  to  them  than  Peed  had,  and  that  the  plaintiff^, 
having  disa£9zmed,  as  they  were  entitled  to  do,  the 
transaction  with  Peed,  can  niMtifaiiTi  trover  for  the 
notes  and  bring  an  action  upon  the  notes  against  the 
defendant,  who  has  no  better  title  to  set  up  than  that 
of  Peed.  I  must  point  out  that  the  d^oulty  which 
the  defendant  unfortunately  is  in  arises  through  his 
own  default  in  not  getting  the  notes  back  from  Peed 
when  he  paid  them,  thereoy  giving  Peed  the  oppor- 
tonityof  cheatmg^  the  plamtifib  as  he  did.  It  is  a 
well-known  principle  of  law  that  whenever  one  of 
two  innocent  persons  must  suffer  by  the  acts  of  a 
third  pmon,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  sustain  it.  See  the  well- 
known  case  of  Lickbarraw  v.  Mason,  in  1  Smith's 
Leading  Gases,  674,  and  Baboodc  v.  Lawion,  27  W.  B. 
886,  4  a  B.  D.  894,  which  contains  matters  very 
apposite  to  the  present  case.  In  my  opinion  counsel 
for  the  plaintiflh  are  right  in  their  construction  of 
section  61  of  the  Bills  of  Sbiohange  Act,  which  was 
so  much  relied  upon  by  ^e  defen£nt's  counsel,  and 
that  section  does  not  apply  to  the  present  case,  and 
the  words  *'  in  his  own  ri^t "  do  not  mean  in  contra- 
distinction to  a  representative  right  as  argued  for  the 
defendant.  For  these  reason  I  th^  that  the  appeal 
must  be  allowed,  and  that  judgment  must  be  entered 
for  the  plaintiiBt. 

Coxjjvs,  Ii.J.,  read  the  following  judgment : 
This  case  was  very  elaborately  and  ingeniously 
argued  on  both  sides,  but  I  think  when  the  facts  are 
understood  it  resolves  itself  into  a  simple  question, 
and  may  be  decided  in  accordance  with  the  fcTnilmr 
principle  laid  down  in  Lickbarrow  v.  Mason,  2  T.  B. 
63— namely,  *'That  wherever  one  of  two  innocent 
I  must  suffer  by  the  acts  of  a  third,  he  who 
enabled  such  thud  person  to  occasion  the  loss 
must  sustain  it"  In  the  present  case  the  defendant 
de  Freville  placed  three  promissory  notes,  made  by 
himself,  in  the  hands  of  Peed,  as  security  for 
sums  due  from  the  defendant  to  Peed,  taking 
from  him  a  promise  not  to  negotiate  them.  He 
afterwards  gave  him  two  others  in  substitution  for  the 


persons] 
has  enal 


first  three,  but  sufferad  the  first  three  to 
Feed's  possession.  Peed,  in  violation  of  his  pcomise, 
passed  all  five  to  the  pJaintiffii,  innocent  hotdsrs  lor 
value,  who  thereby  acquired  a  good  title  against  tiis 
defendant.  The  result  of  this  was  that  the  deiend- 
ant,  having  handed  to  and  left  in  the  poasowion  of 
Peed  instruments  on  their  face  negotiable,  wss 
estopped  from  setting  up  against  the  plahitifh  anv 
fact  which  as  between  the  daendant  ana  Peed  woold 
have  debarred  Peed  from  negotiating  them.  Fsed 
after  negotiatinff  them  obtained  possession  ol  tiism 
from  the  plaintiib  by  fraud,  and  passed  tliem  back 
to  the  defendant  without  any  fresh  oonaideratioD, 
unless  a  ocnsidenition  can  be  made  out  br  implying 
a  release  given  to  Peed  by  the  defendant  of  Ins 
light  to  complain  of  Peed  havinff  negotiated  (he 
notes :  see  London  and  (Jowiiu  Banking  (S.  ▼.  Londam 
and  Biver  Plate  Bank.  Are  the  plaintiffii  to  loae  tiisir 
remedy  against  the  defendant  oecanse  the  phvaosl 
custody  of  the  instruments  has  been  transienel 
to  him  by  the  hand  of  Peed?  Oaa  the  defendnt 
take  back  from  Peed,  otherwise  than  sabject  to  tiie 
existing  rights  of  the  pUintiib,  whkvh  be  was 
estoppM  f rcnn  denying  before  he  got  poweosinn  ef 
the  notes  again  from  Peed?  This  seems  to  me priail 
facie  to  come  dearly  within  the  general  prifio'  ~ 
above  staled,  unless  there  is  someuung  in  the 
regulating  bills  of  exchange  to  prevent  it.  I 
rposely  left  out  the  ineflfeotnal  dealings  between  tiie 
fendant   and   Peed   for   the   satisfaction    of  tiie 


defendant's  liability  on  the  notes,  because*  In  bbj 
opinion,  for  reasons  wiiich  I  will  now  give»  thsy  do 
not  affect  the  prindple  which  I  think  wHl  torn  oat, 
when  the  facts  are  analyaed,  to  be  decisive  aa  to  bo4h 
sets  of  notes,  though  they  do  not  stand  on  pnoiaBly 
the  same  footing.  The  fact,  however,  that  sooh  pay- 
ment or  attempted  satisfaction  of  the  notes  aa  bet  ii  sen 
the  defendant  and  Peed  had  taken  plaoe  before  the 
def  enduit  resumed  possession  of  them  wiE,  as  I  shall 
presently  point  out,  make  it  still  dieacer  that  the 
defendant  has  no  answer  to  the  plaintiff's  olainu 

First,  then,  as  to  the  three  notes  originally  fptwm* 
They  were  fully  negotiable  in  Feed's  handa.  Thsy 
were  delivered  to  mm,  not  for  safe  custody,  bat  as 
security,  and  the  defendant  had  nothing  but  Paed's 
promise  to  protect  him  from  their  being  negotiated. 
While  they  were  thus  in  Feed's  hands  an  arrannpenMBft 
was  made  whereby  two  new  notes  were  to  be  taJaobf 
Peed  in  substitution  for  the  first  three,  and  two  new 
notes  were  handed  to  him  accordingly,  thooch  he  was 
still  allowed  to  remain  in  possession  of  the  flrat  three. 
This  transaction  has  been  treated  by  the  IjOfd  GUef 
Justice  as  not  amounting  to  an  extingniahment  of 
these  three  notes  so  as  to  destroy  their  negotiability, 
and  the  argument  has  been  conducted  before  na  uf 
both  sides  on  that  footing.  Probably  that  is  tbe  tras 
view,  as  the  two  might  he  deemed  to  be  takcQ  in  final 
satisfaction  only  if  and  when  they  were  paid  (see 
Ex  parU  Bardav,  7  Yes.  597 ;  Thome  v.  S^Ok^  10 
0.  B.  659);  and  therefore  I  will  so  treat  it.  Wten 
tiiese  notes,  therefore,  were  negotiated  by  Beed,  Aej 
were  still  current,  and  the  defendant  was  estopped  as 
against  the  plaintiffs  from  setting  up  any  fact  wUoh 
would  have  aefeated  Feed's  right  to  negotiate  thona. 
Peed,  then,  having  transferred  them  for  value  to  the 
plaintiffi,  gets  them  back  by  fraud  from  tiiem  amd 
passes  them  on  to  the  defendant.  Obviooslj  the 
plaintiffi  could  disaffirm  the  transaction  hr  whioh 
Feed  got  possession  against  anyone  who  could  sliov 
no  better  titie  than  Peed.  Did,  then,  the  ^^*-H^»t 
when  he  opened  the  envelope  contaimng  tiia  re- 
turned notes  get  a  higher  titie  against  the  plahitiih 
than  Peed  had  ?  In  my  opmion,  oleariy  noL  He 
remained  bound  by  precisely  tiie  aame  eafec 
that  he  was  bound  by   before;  no  fresh  feet 


VaLXLVm.    [Mayig,i9oa.i       THE  WEEKLY  REPORTER. 


487 


€k)T7BT  OF  APPIAL. 


Nabh  V.  Ds  Fbxyillb. 


OoxraiT  OF  APPXiLL. 


intarvenedtodisplaoeit.  It  ia  iaid  that  he  has  taken 
for  value  and  without  notice ;  but  the  only  value  that 
can  be  raggeated  is  the  somewhat  artifioial  value 
based  on  the  case  of  liOndon  and  GowOv  Banking  Co> 
V.  London  and  River  PkOe  i?anA;— namely,  his  implied 
release  to  Peed  of  his  right  against  him  in  respect  of 
bis  violation  of  duty  in  negotiating  the  notes ;  but  it 
is  precisely  this  duty  which  he  is  estopped  from  setting 
up  against  the  plaintiflh.  He  cannot,  therefore,  as 
against  the  plaintiflTs,  prove  any  consideration  given 
for  the  notes.  There  were  no  droomstances  founding 
any  such  estoppel  in  the  case  cited,  and  if  there  had 
been  the  dedsion  must  have  been  different.  The 
equities  in  that  case  were  equal ;  tiie  bank  had  done 
nothing  to  facilitate  the  fraud  of  then:  manager ;  and 
they  were  not  debarred  from  protecting  their  possession 
by  the  somewhat  fine-drawn  consideration  which  was 
there  implied  out  of  the  ciroumstances.  Here  the 
estoppel  is  raised  by  the  handing  to  Peed  by  the 
defendant  of  negotiable  instruments  as  such,  which, 
as  pointed  out  by  Bramwell  and  Brett,  L.JJ.,  in 
BaixendaU  v.  BenneU,  26  W.  B.  899,  3  Q.  B.  D.  525,  is 
a  very  different  thing  from  depositing  for  safe  custody 
securities  capable  of  being  negotiated  (see  pp.  529 
and  531  of  tne  report) ;  and,  further,  in  the  case  of 
these  three  first  bUls,  neglecting  to  resume  possession 
of  them.  It  would  certainly  be  an  extraordinary 
result  if  the  payee  who  wrongfully  negotiated  the 
notes  could  by  stealinff  them  from  the  holder  for 
value  and  rej^lacing  them  in  the  possession  of  the 
maker  get  nd  of  the  intervening  title  which  was 
good  against  the  makers  before  the  theft. 

Afart  from  the  doctrine  of  estoppel,  which,  in  my 
opinion,  governs  this  case,  I  thmk  the  defendant 
could  not  acquire  from  Peed  a  higher  title  than  Peed 
had  to  sive.  The  three  notes  came  back  to  him  at 
the  end  of  September  from  Peed's  custody,  he 
knowing  that  as  between  himself  and  Peed  the  latter 
had  received  from  him,  in  the  previous  February, 
other  notes  instead  of  them,  intended  as  between 
himself  and  Peed  to  satisfy  his  liability  on  these 
notes,  at  all  events,  if  the  second  set  were  paid ;  and 
he  had  put  money  in  Peed's  hand's  to  pay  these. 
Can  he  after  such  an  interval  receive  back  the  notes, 
otherwise  than  subject  to  intervening  riffhts,  from 
tbe  person  in  whose  custody  he  had  left  them, 
in  a  negotiable  condition,  six  months  before, 
though  he  had  given  others  in  substitution 
for  them,  and  famished  money  to  pay  these 
last  ?  Had  he  been  an  indorsee  from  JPeed,  and 
not  himself  the  maker,  and  had  known  what  had 
passed  between  Peed  and  the  maker,  he  could  not 
nave  acquired  a  better  title  than  Peed.  If  he  chooses 
to  settle  otherwise  than  in  return  for  the  notes  them- 
selves, can  he  after  an  interval  receive  the  notes  back 
from  the  person  in  whose  custody  he  left  them  in  a 
negotiable  condition  otherwise  than  subject  to  inter- 
wening  rights?  If,  though  maker,  he  has  to  rely 
npon  a  fresh  consideration  to  support  the  transfer 
from  Peed,  why  is  he  in  a  better  position  than  an 
Indorsee  f  He  has  to  make  titie  under  a  purchase  for 
£c«ah  consideration,  given  in  respect  of  notes  of  which 
Ifte  knew  that  jMyment  had  been  demanded,  and  an 
attempt  at  satisnotion  made  six  months  bcKfore. 

There  is  authority  that  a  note  payable  on  demand 
ia  after  demand  overdue :  see  Borough  v.  White,  4 
S.  &  C.  325;  Barirum  v.  Caddy,  9  A.  &  E.  275.  As 
flKKm  as  demand  has  been  made  the  time  for  payment 
liaa  arrived  just  as  much  as  if  the  note  had  been  made 
XMyahle  on  a  particular  day  which  had  passed.  It  is 
^me  that  there  is  nothing  on  the  face  of  the  notes  to 
mhQw  that  th^  are  overdue,  but  had  the  facts  known 
^o  the  defendant  been  written  on  their  face  tiiev 
^wvould  have  appeared  to  be  overdue  or  actually  paid. 
Bow,  then,  can  he  get  a  better  titie  than  his  trans- 


feror ?  For  instance,  if  the  fact  of  Peed's  dealmgs 
had  been  communicated  to  the  plaintiffs  when  they 
took  the  first  three  notes,  could  they  have  got  a  better 
titie  than  Peed?  Clearly  not.  But  these  are  the  facts 
known  to  the  defendant  when  he  gets  back  the  notes, 
plus  the  additional  fact  that  he  has  meanwhile  ^d 
the  second  set.  He  cannot  displace  the  plaintiffs' 
titie  by  vurtue  of  his  ddright  He  has  got  to  show  a 
new  transfer  for  good  consideration  without  notice 
of  infirmity,  and  this  he  cannot  do  because  the  notes  ^ 
came  back  to  him  as  pieces  of  paper  only,  evidencmg 
the  fact  that  he  has  satisfied  them.  Oould  this  be 
doubted  if  Peed  had  written  on  them,  as  he  might 
have  done,  **Paid"  or  <* Cancelled"  before  he  put 
them  into  the  envelope?  These  pieces  of  paper, 
therefore,  as  between  the  defendant  and  Peed,  havmg 
lost  their  negotiable  qualit}[,  are  denuded  of  that 
dement  which  alone  makes  it  possible  for  a  trans- 
feree to  get  a  better  titie  than  lus  transferor. 

With  regard  to  the  two  substituted  notes,  I  think 
the  same  principles  apply.  These  were  n^;otiated 
before  any  attempt  at  payment  hy  the  defendant. 
But  on  such  transfer  to  the  plaintilGi  the  defendant 
was  equally  estopped  from  setting  up  against  the 
plaintiffs  a  breach  of  duty  in  Peed  in  negotiating. 
When  he  put  Peed  in  funds  to  satisfy  these  notes, 
Peed  was  not  in  fact  the  holder,  and  the  defendant 
took  no  trouUe  to  find  out  whether  he  was  or  not. 
Here,  too,  he  is  oblJ«ed  to  rely  for  consideration  for 
Peed's  transfer  to  him  on  tiie  same  constructive 
release  of  his  daim  agaiost  Peed;  but  admitting,  as 
he  has  to  do  against  the  plaintiflli,  that  the  plaintiffi 
took  a  good  titie  to  the  notes,  be  cannot  set  up 
a  duty  in  Peed,  in  derogation  of  that  titie, 
to  return  the  notes  otherwise  than  subject  to 
it.  The  consideration  therefore  fails  in  this  case  also. 
Here,  too,  he  receives  back  notes  some  two  or  three 
montiis  after  he  had  supposed  he  had  satisfied  them 
by  the  transaction  in  July,  with  the  result,  for  the 
reasons  that  I  have  already  given  as  to  the  others, 
that  he  cannot  get  a  better  tiUe  than  his  transferor. 

I  have,  I  think,  shown  that  even  if  the  defendant 
could  be  said  to  have  siven  fresh  consideration  for  the 
tranrfer  from  Peed,  ne  could,  nevertheless,  in  the 
circumstances,  acquire  no  better  titie  than  Peed.  I 
have  also,  I  think,  shown  that  even  if  the  suggested 
consideration  could  exist,  the  defendant  woold  be 
estopped  from  setting  it  up  against  the  plaintiffs. 
But  I  am  further  of  opinion  that,  in  the  circumstances 
of  this  case,  no  such  consideration  in  fact  existed. 
There  is  no  room  for  an  implied  consideration  when 
one  is  proved  in  fact. 

If  someone  steals  my  boots,  and  afterwards  re- 
places them,  one  might  perhaps— but  not,  I  think, 
without  some  strain  on  the  imagination — conceive 
that  I  impliedly  release  my  right  to  complain  of  the 
theft,  in  return  for  the  restored  boots,  tnowh  I  did 
not  know  that  they  had  been  stolen.  But  if  I  buy 
and  pay  for  a  pau  of  boots,  and  the  bootmaker  delays 
a  fortnight  before  he  sends  them  home,  do  I  give 
two  considerations  for  them — one  when  I  pay  for 
them ;  and  a  second  when  I  receiye  them— or  only  one  ? 
It  seems  to  me  that  in  such  case  there  is  no  need 
to  search  for  an  implied  ctnAdera^on.  There  is  one 
in  fact  and  only  one,  namely,  the  price.  So  here 
the  only  consideraticm  p:iven  by  the  defendant  was 
the  sum  which  he  paid  ''in  July,  which  entitied 
him  as  against  Peed  to  a  return  of  tiie  notes. 

It  remains  to  consider  the  effect  of  section  61.  I 
ag^ree  with  the  argument  of  the  learned  counsel  lor 
the  plaintiffs  on  this  point.  '*  In  his  own  right  ** 
must  mean  something  more  than  ''not  in  a  repre- 
sentative capacity,"  as  executor,  for  instance.  It 
could  not  possibly  mean  that  if  a  thief  stole  the  note 
from  the  ]u>ld0r  and  placed  it  in  the  possession  of  the 
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maker  at  or  aft^r  matarity,  the  note  should  ipso /ado 
be  satisfied ;  and  yet  this  would  be  the  result  if  the 
words  **inhis  own  ri^^ht"  are  to  bear  the  limited 
meaning  suggested.  I  think  **  in  his  own  right  ** 
must  mean  having  a  right  not  subject  to  that  of  any- 
one else  but  his  own»  good  against  all  the  world. 

On  the  whole,  thereifore,  I  think  in  this  case  there 
is  no  technical  difficulty^  to  prevent  the  application  of 
the  broad  principle  which  I  have  named — ^that  the 
defendant  is  *'  he  who  has  enabled  **  Peed  to  occasion 
the  loss,  that  he  must  therefore  sustain  it,  and  that 
the  judgment  of  the  Lord  Chief  Justice  ought  to  be 
reversed. 

As  to  estoppel  being  the  foundation  of  rights 
arising  upon  unauthorized  transfers  of  negotiable 
instruments,  see  Lord  Mansfield  in  BusmH  v. 
Langstaffe,  2  Doug.  514 ;  Tindal,  C.J.,  in  Schtdtz  v. 
AsUey,  2  Bing.  N.  C.  544 ;  Ingham  v.  Primrose,  7  C.  B. 
N.  8.  82,  7  W.  B.  C.  L.  Dig.  12,  impugned  by  Brett, 
L.J.,  in  BaxendaU  v.  BenneU,  but  dedded  in  a  con- 
sidered judgment  by  a  very  strong  court,  not  ques- 
tioned so  fur  as  I  Imow  elsewhere,  and  at  all  events 
sound  in  principle  if  wrong  on  the  facts. 

BoMBB,  L.J.,  read  the  following  judgment:  In  the 
course  of  the  argument  before  us,  many  points,  some 
of  considerable  difficulty,  were  raised  and  discussed. 
But  I  think  that  the  question  raised  on  this  appeal 
can  be,  and  ought  to  be,  dedded  on  comparatively 
simple  considerations.  It  is  clear  that  before  Peed 
obtained  the  promissory  notes  from  the  plaintiffs  by 
fraud,  the  defendant  was  liable  to  the  plaintiffs  upon 
those  notes.  Now,  the  notes  were  obtained  from  the 
plaintiffs  by  Peed  and  sent  on  by  him  to  the  defendant 
without  the  defendant  taking  any  part  or  step  in  the 
matter,  or  having  any  communication  of  any  kind 
with  Peed.  Peed  alone  carried  the  transaction 
through,  and  the  defendant  was  simply  the  passive 
redpient  of  the  notes  when  they  were  forwaMed  to 
him  by  Peed.  This  being  so,  it  does  not  appear  to 
me  just  that  the  defendant  should  be  able  to  say,  as 
against  the  plaintiffs,  that  he  can  avail  himself  of  the 
fraud  of  Peed,  by  which  alone  the  notes  came  into 
the  defendant's  hands,  so  as  to  discharge  him  from 
his  pre-existing  liability  on  the  notes  to  the  plaintiffs. 
I  cannot  think  it  right  to  hold  that  Peed's  ^ud  had 
had  the  effect  contended  for  by  the  defendant.  It 
appears  to  me,  when  the  facts  of  the  case  are  duly 
appreciated,  that  legal  considerations  prevent  us  from 
so  holding.  For  the  plaintiffs,  when  they  discovered 
the  fraud  of  Peed,  were  entitled  to  have  the  notes 
re-delivered  to  them,  and  the  only  question  is, 
whether    the   defendant    acquired    as    against    the 

Saintiffs  a  better  title  to  the  notes  Uian  Peed. 
L  my  opinion  he  did  not.  For,  in  truth  and 
iu  fact,  the  act  uf  Peed,  after  he  obtained  the 
notes  from  the  plaintiffs,  in  forwarding  them  to  the 
defendant,  was.  so  far  as  the  plaintiffs  are  concerned, 
a  voluntary  act  on  his  part.  As  already  pointed  out, 
the  defendant  took  no  consdous  part  whatever  in  or 
about  this  act  of  Peed,  and  did  not  even  know  that  it 
was  about  to  be  performed.  The  defendant,  after 
Peed  acquired  the  notes,  did  not  then  pay  the  notes, 
or  purchase  them,  or  bargain  for  their  delivery.  The 
notes  were  simply  forwarded  by  Peed  to  the  defendant, 
and  accepted  by  him  as  notes  which  had  been  long 
nuce  paid,  and  not  as  notes  which  in  Peed*s  hands, 
so  far  as  the  plaintiffs  were  concerned,  were  current 
notes.  The  only  posdble  condderation  for  the 
delivery  by  Peed  to  him  which  the  defendtuit  can 
allege  is  the  fact  that  as  between  himself  and  Peed 
the  notes  had  been  previously  discharged — that  is  to 
say,  discharged  while  the  notes  were  in  the  plaintiffs' 
luuids  as  current  notes,  and  that  is  precisely  a 
condderation  which  the  defendant  coula  not  set  up 


as  against  the  plaintiffs  in  respect  of  their  rights 
against  him  upon  the  notes. 

It  appears  to  me  that,  in  the  pecular  ciroom- 
stances  of  the  case,  the  defendant  cannot  say,  as 
against  the  plaintiffs,  that  he  is  to  be  regarded  as 
having  become  a  holder  for  value  of  the  notes  from 
Peed,  although  as  between  the  defendant  and  Peed 
alope  the  defendant  was  entitled  to  recdye  the  notes. 
And  further,  in  my  opinion,  so  far  as  he  is  ooaoevned, 
the  defendant  can  only  be  regarded  as  acquiring  the 
notes  from  Peed  as  notes  which  were  paid  and  no 
longer  current,  and,  this  bnog  so,  he  can  only  take 
them  subject  to  all  the  equities  attaching  to  thenotes 
in  Peed's  hands,  indudinff  the  rights  of  the  plaintifiii 
to  have  the  notes  handed  back  to  them  as  notes  upon 
whidi  the  defendant  was  liable. 

For  these  diort  reasons  it  appears  to  me  that  the 
plaintiffis  are  entitled  to  hold  the  defendant  as  liaUe 
for  the  amount  of  the  notes,  and  that  the  ft^esl 
should  be  allowed. 

Appeal  allowed. 

Solidtors  for  the  plaintiffs,  Chester  ds  Co, 

Solidtors  for  the  defendant,  Gole  <fe  Jack$on^  for 
Francis,  Francis,  &  Collin,  Cambridge. 


(A. 


Fd).9. 


From  Q.  B.  Div.  i 

L.  Smith,  Collins,  and  | 

Bomer,  L.JJ.)  ) 

BxTBOE  V.  Ashley  &  Smith,  (a.) 
Gaming— Wagering  ^Money  deposited  with  stakeholder 
— Right  to  recover — Money  paid  under  contract  rtH" 
dered  void  by  S  <&  9  Vict.  c.  109,  a.  IS—Oaming  Ad^ 
1892  (55  &  56  Vid,  c.  9),  «.  1. 

Money  deposited  with  a  stakeholder  to  abide  the  eveKt 
of  a  boxing  match  is  not ''  mono/  paid  under  or  in  respect 
of  a  contrad  made  void  buS  tkd  Vid.  c  109,  a.  18,"  emtf 
may  be  recovered  by  the  depositor  from  (he  stakeholder  if 
he  has  given  the  latter  notice  not  to  part  with  it, 

O'SnUivan  v.  Thomas,  43  W.  R  269,  [1895]  1  Q.  B. 
698,  approved. 

Appeal  by  the  defendants  from  the  judgment  of 
Lawranoe,  J. 

The  plaintiff  in  the  action  sued  to  recover  the  sun 
of  £300  depodted  with  the  defendants  as  stakeholdecs. 
to  be  paid  over  to  the  winner  of  a  boxing  matdi.  A 
boxing  match  took  place  between  the  plaintiff  and 
another  man,  and  eadi  party  depodted  £300  with  tiie 
defendants,  who  were  the  editors  of  the  Sjwrfsaua. 
As  a  result  of  the  contest  the  plaintiff's  opponent  was 
dedared  the  winner.  Subsequently,  bat  before  the 
stakes  were  handed  over  to  the  winner,  the  piaintHf 
gave  notice  to  the  defendants  not  to  pay  over  tba 
£300,  but  to  hand  it  back  to  him.  Notwithstanding 
t^is  notice  the  defendants  parted  with  the  mooey. 

At  the  trial  of  the  action  Lawranoe,  J.,  held,  on 
thn  authority  of  0' Sullivan  v.  Thomas,  43  W.  B.  Sa9« 
[1895]  I  Q.  B.  698,  that  the  plaintiff 
CO  recover. 

Duke,  Q.C,  and  Ellis  HiU,  for  the  m. 
Before  the  Gaming  Act,  1892,  the  plaintiffmif^tbavtt 
recovered  his  depodt  if  he  had  daimed  it  befdce  the 
defendants  had  paid  it  over  to  the  winner.  But  the 
law  has  been  altered  by  section  1  of  that  Act,  and  the 
present  cas4  comes  within  its  very  words,  beownse  the 
£300  is  money  '*  paid  "  to  a  stakeholder  "  under  or  in 
respect  of  a  contract  made  void  by  8  &  9  "Viot.  c  109. 

(a.)  Reported  by  P.  B.  Dubnfobd,  Bsq.,  Bartisler* 
at-Law. 
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GoiTBT  OF  Appeal. 


BuBOB  V,  Ashley  &  Smith. 


OOTTBT  OF  APPBAL. 


8. 18."  The  sabstantial  qnegtion  is  whether  the  money 
IS  "  paid  "  to  the  stakeholder.  The  general  words  are 
deany  large  enough  to  support  the  view  that  it  is, 
and  saoh  money  nas  been  spoken  of  as  '*  paid "  in 
oase  after  case.  In  Hastelow  v.  Jackean,  8  B.  &  0. 
221,  both  the  judges  spoke  of  money  deposited  with  a 
stakeholder  as  money  **  paid  "  to  him.  Unless  suoh 
money  is  of  the  nature  of  a  depoaUum  and  is  not  paid, 
it  oomes  within  the  first  dlaose  of  section  1  of  the  Act 
of  1892*  Both  in  the  primary  and  particular  meaning 
of  the  word  this  money  was  paid  to  the  stakeholder, 
tbe  property  in  it  had  passed  to  him,  and  the  plaintiff 
ought  not  to  have  leoovered  in  the  action.  The  payment 
should  be  looked  at  with  regard  to  the  intention  of  the 
parties  at  the  time.  Their  intention  was  that  the  stake- 
holder should  hold  the  money  in  trust  for  the  winner 
of  the  wafer,  so  the  property  in  the  money  passes 
from  the  depositor  to  the  stakeholder.  The  Act  of 
1892  was  passed  ten  years  after  the  decision  of  Bead 
Y,  Anderson,  so  that  there  was  no  sudden  intention 
on  tbe  part  of  the  Legislature  to  upset  that  particular 
decision.  The  intention  of  the  Legislature  was  to 
make  a  dean  sweep  of  actions  brought  with  regard  to 
wagering  contracts. 

They  referred  to  JRead  ▼.  Anderson,  32  W.  B.  960, 
13  a  B.  D.  779;  Diggle  v.  Higgs,  26  W.  B.  777, 
2  Ex.  D.  422;  Varney  V.  Hickman,  5  G.  B.  271; 
Hampden  v.  Walsh,  24  W.  B.  607,  1  Q.  B.  D.  189 ; 
Hasielow  y.  Jackson,  8  B.  &  0.  221 ;  Carney  v.  Plimmer, 
45  W.  B.  386,  [1897]  1  Q.  B.  D.  634;  Shoolhred  v. 
Boberts,  [1899]  2  Q.  B.  660. 

Marshall  Hall,  Q.C.,  and  Ashworih  Harrison,  for 
tbe  respondents,  were  not  called  upon. 

A.  L.  Smith,  L.  J. — ^The  real  question  in  this  case  is 
whether  the  case  of  0*8uUivan  y.  Thomas  was  riffhtly 
decided.  As  matters  stand  now,  there  appear  to  naye 
been  four  jadges  who  haye  all  decided  a  question  of 
this  kind  in  the  same  way.  The  point  is  this,  whether 
or  not  the  Aist  of  1892  preyents  an  action  being 
brought  against  a  stakeholder  to  recoyer  from  him 
money  which  has  been  deposited  with  him. 

The  droumstances  of  the  case  are  yery  short.  There 
was  a  bet  made  between  two  men  on  the  result  of  a 
boxing  match  under  the  Qneensberry  rules.  It  may 
be  taken  for  the  purposes  of  this  case  that  each  man 
deposited  with  a  stakeholder  the  sum  of  £300.  It 
mnat  be  also  taken  that  before  the  money  was  paid 
over  the  plaintiff  gaye  notice  to  the  stakeholders  not 
to  port  with  it.  l£e  plaintiff  brought  an  action  to 
it,  and  the  Gkming  Act,  1892,  was  set  up  in 


The  real  question  is  whether  or  not  a  deposit  with  a 
stctkc holder  oomes  within  the  words  ''to  pay  any 
person  any  sum  of  money."  In  ordinary  parlance  1 
Bboald  come  to  the  conclusion  that  if  I  deposited  a 
atalce  with  a  stakeholder,  I  had  paid  nothing  to  the 
atalceholder  at  all. 

!Che  first  section  of  the  Act  says :  **  Any  promise, 
eacpreas  or  implied,  to  pay  any  person  any  sum  of  money 
paid,  by  him  under  or  in  respect  of  any  contract  or 
Agireement  rendered  null  and  yoid  by  the  Act  of  8  &  9 
Viot«  c.  109,  or  to  pay  any  sum  of  money  by  way  of 
oommission,  fee,  reward,  or  otherwise  in  respect  of 
Boy  sach  contract,  or  of  any  seryices  in  relation 
fehereto  or  in  connection  therewith  shall  be  null  and 
woid,  and  no  action  shall  be  brouffht  or  maintained  to 
reoower  any  such  sum  of  money." 

Xo.  a  ease  of  Strackan  y.  Universal  Stock  EoDcha/nge, 
§4:  ^W.  B.  90,  [1895]  2  Q.  B.  D.  697,  we  had  a  great 
i£flK5iasBion  as  to  the  meaning  of  the  Act  8  &  9  Yict. 
MXk3.  the  law  on  the  subject  of  wagers,  commencing 
mrit^  the  year  1828,  and  I  simply  state  what  I  stated 
jtB.«Ki. :  *'  It  is  manifest  that  no  action  can  be  brought 
py      the  one   against   the    other    to    enforce    any 


contract  so  declared  to  be  yoid ;  but  it  has 
been  held  by  authorities,  which  it  is  far  too 
late  now  to  question,  that,  as  soon  as  one 
party  to  a  gaming  contract  receiyes  notice  from 
the  other  party  that  the  former  declines  to 
abide  any  longer  by  l^e  wagering  contract,  money 
deposited  by  him  thereupon  ceases  to  be  money 
deposited  in  the  hands  of  the  latter  *  to  abide  the 
eyenton  which  any  waser  shaU  haye  been  made,'  and 
any  money  still  in  the  latter*s  hands  unappropriated 
by  him  becomes  money  of  the  former,  without  any 
good  reason  for  the  latter  detaining  it,  and  in  such 
circumstances  an  action  for  money  had  and  receiyed 
to  the  plaintiff's  use  will  lie."  That  is  not  my  own 
opinion  only,  but  it  is  the  opinion  expressed  by 
learned  judges  from  the  year  1828  down  to  1880. 
Therefore  it  seems  to  me  that  the  defendants  cannot 
succeed  under  the  first  branch  of  section  1  of  the  Act 
of  1892. 

But  they  said.  Supposing  that  is  not  so,  the  de- 
fendimts  can  get  withm  the  second  branch  of  the  sec- 
tion. They  cannot  do  so  because  it  has  not  been  proyed 
that  depositing  money  with  a  stakeholder  is  a  **  pay- 
ment "  of  a  sum  of  money  within  the  meaning  of  the 
Act.  It  has  been  attempted  to  stretch  this  Act  to 
include  any  promise,  express  or  implied,  to  pay  any 
sum  of  money  or  to  deposit  any  sum  of  money.  I  do 
not  find  these  words  in  the  section,  and  it  seems  to  me 
that  it  would  be  passing  stnmge  if  the  yery  learned 
and  noble  lord  (Iiord  Arschell)  who  settled  the  Act, 
had  intended  to  bring  in  what  was  the  notorious 

Sractioe    throughout    the    kingdom — namely,     the 
epositing  money  with  stakeholders — that  he  did  not 
insert  words  to  effect  that  purpose. 

Now  I  come  to  what  authorities  there  are  on  the 
subject,  and  in  0*8uUimn  y.  Thomas  Wills,  J.,  said : 
«  fji  my  opinion  an  action  will  lie,  we  must  giye  to  the 
word  *  paid '  its  primd  facie  meaning  of  paid  out  and 
out.    I  do  not  tmnk  it  is  properly  applicable  to  money 


deposit.  And  it  seems  mfficult  wholly  to  disregard 
the  consideration  that  a  different  construction  would 
tend  directly  and  almost  necessarily  to  defeat  the 
yery  object  of  the  Act  by  preyenting  a  revocation  of 
the  deposit,  and  so  giying  to  the  winner  of  the  wager 
a  practical  certainty  of  being  paid  his  bet,  which 
adyantage  he  did  not  preyiously  possess." 

I  think  that  case  was  rightly  decided.  We  had 
our  attention  called  to  the  case  of  Carney  y.  Plimmer, 
which  was  decided  by  this  court ;  but  that  case  is  not 
in  point.  IMbr.  Duke  referred  us  to  the  judgment  of 
Chitty,  L.J.,  in  which  he  spoke  of  money  deposited 
with  a  stakeholder  as  money  *'  paid  "  to  him ;  but  so 
little  were  the  judges  in  that  case  thinking  of  the 
point  which  we  haye  to  decide  here  that,  though  the 
case  of  0^  Sullivan  y.  TJiomas  was  cited  to  them,  not 
one  of  the  learned  judges  thought  it  applicaUe  to 
that  case  or  referred  to  it  in  their  judgments.  I 
think  that  the  judgment  of  the  learned  judge  is  right, 
and  that  the  aecision  in  O^SuUivan  y.  Thomas  was 
right,  and  this  appeal  must  therefore  be  dismissed. 

Collins,  L. J. — ^This  is  yirtually  an  appeal  from  the 
decision  in  0* Sullivan  y.  Thomas,  and  the  question  is 
whether  the  Act  of  1892  has  in  fact  overruled  or 
substituted  new  law  for  what  existed  as  the  inter- 
pretation of  the  Act  of  1845.  It  was  well  settled 
under  the  Act  of  1845  that  a  person  who  had  deposited 
money  with  a  stakeholder  could  in  certain  circum- 
stances recoyer  that  money.  Then  came  the  Act  of 
1892,  and  it  is  suggested  that  the  wording  of  that 
Act  is  such  that  it  is  now  no  longer  possible  to  recover 
money  from  a  stakeholder.    Mr.  Duke  had  to  say 
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that  this  money  now  in  question  was  money  paid  by 
the  plaintiff  imder  or  m  respeot  of  a  wagerins 
contriaot,  and  that  being  so  paid  there  is  an  implied 
promise  to  pay  it  bade,  and  that  tiiat  is  the  very 
promise  which,  he  says,  is  rendered  nnll  and  Toid  by 
the  Aot.  This  Aot  was  passed  after  a  long  oorrent  of 
authorities  had  established  that  money  so  paid  oonld 
be  recovered,  and  if  it  was  intended  to  overrule 
these  authorities  we  should  expect  some  clear  and 
definite  expression  in  the  Aot  to  that  effect.  I  do 
not  find  any  such  expression.  This  Act  was  passed 
shortly  after  the  decision  in  Bead  v.  Andereorit  and 
was,  I  consider,  obviously  passed  to  overrule  that 
particular  case.  It  was  passed  with  the  intention  of 
dealing  with  the  case  where  money  had  been  paid  in 
the  full  sense  of  the  term,  and  I  cannot  escape  the 
conclusion  that  it  was  passed  alio  intuitu  as  far  as  this 
case  is  concerned.  I  think  that  the  word  **  paid"  is 
not  meant  to  cover  this  dass  of  deposit.  I  agree 
with  the  reasoning  of  the  court  below,  and  I  tmnk 
the  plaintiff  is  entitled  to  recover  in  this  case. 

BoMBB,  L. J. — I  agree.  Before  the  passing  of  the 
Aot  of  1892  the  matter  stood  thus :  If  a  person  £posited 
a  sum  of  money  with  a  stakeholder  to  abide  the  result 
of  a  game  or  wager,  he  had  the  right  at  any  moment 
before  the  money  was  parted  with  to  demand  to  have 
it  handed  back  to  him.  So  that  the  person  depositing 
the  money  was,,  with  regard  to  the  stakeholder,  in  the 
position  of  a  person  who  had  deposited  money  with 
an  agent,  givm^  him  instructions  to  deal  with  the 
money  in  certam  events,  but  having  the  right  to 
recover  the  money  before  the  mandate  was  acted 
upon.  Before  1892  you  could  not  describe  tiiat  as  a 
« payment"  to  the  stakeholders,  so  that  when  you 
come  to  the  Aot  of  1892  it  is  leasonably  dear  that  the 
liSffislature  did  not  intend  to  indnde  uiat  transaction 
unaer  the  word  "pay*"  That  being  so,  I  agree  with 
the  decision  in  0*8vUivan  v.  Thomas, 

The  case  of  Carney  v.  Plimmer  is  perfectly  dis- 
tinguishable, and  I  agree  that  this  appeal  should  be 
dismissed  with  costs. 

Appeal  dismissed. 

Solidtors  for  the  appdlants,  Otish,  PhiUipSy  Walters, 
&  Williams, 

Solidtors  for  the  respondent,  Bernard  Abrahams  & 
Co. 


From  Ohan.  Div.  ) 

(lindley,  M.B.,  and  Yaughan  [  Feb.  3. 

Williams  and  Bomer,  L. JJ.)  ) 

In  re  Gxneral  Bailwat  Syndigatb. 

WhTTBLEY's  case,  (a.) 

Company —  Winding    up  —  Contributory  —  Action    for 

•    payment  of  calls — Summons  for  leave  to  enter  final 

judgment — Affidavit — Leave  to  defend — Misrepresenta' 

tion — Rescission — Proceedings  taken  before  commence' 

ment  of  unnding  up, 

A  shareholder  who,  in  an  action  for  caUs  brought 
against  him  by  a  company,  oUains  leave  to  defend  an 
applieaUon  to  enter  final  judgment  under  order  \4  onan 
affidavit  which  sets  up  misrqtreseniaiion  as  a  ground  of 
defence,  and  states  t?iat  he  intends  to  counterclaim  for 
rescission,  has  done  all  that  can  reasonably  be  expected  in 
the  way  of  commefncing  legal  proceedings  to  establish  his 
right  to  repudiate  his  shares. 

He  is  not  made,  therefore,  too  late  for  relief  owing  to 
a  petition  for  the  winding  up  of  the  company  being 

(a.)  Beported  by  J.  I.  Stibijno,  Esq.,  Barrister- 
at-Law. 


presented  b^ore  delivery  of  his  dtfence  and  ooanler- 
daim. 

This  was  an  appeal  from  a  decision  of  Wii^t,  J. 
(reported  [1899]  1  Ch.  770,  47  W.  B.  Dig.  36). 

The  facts  were  as  follow  : 

On  the  15th  of  June,  1896,  5,000  £1  shares  in  the 
above-named  oompany  were  allotted  to  W.  A. 
Whiteley. 

On  the  22ad  of  December,  1897,  a  call  was  madeof 
58.  per  share,  which  was  payable  in  the  following 
January. 

On  the  27th  of  June,  1898,  the  company 
commenced  an  action  against  Whitdey  to  re- 
cover the  amount  of  the  call,  and  on  the  12th 
of  July  served  him  with  a  summons  for  leave 
to  enter  final  judgment  under  order  14. 

On  the  loth  of  July  Whitdey  filed  an  affidavit 
in  opposition  to  the  summons,  wherein,  after  a 
formal  denial  of  indebtedness,  he  stated  that  he 
had  been  induced  to  apply  for  the  shares  by 
misrepresentation  on  the  i)art  of  the  oompany. 
and  that  he  intended  to  oounterdaim  for 
rescission  of  the  contract  and  to  have  his  name 
removed  from  the  register  of  members,  and  on 
the  20th  of  July,  Whitdey  obtained  unoonditioDd 
leave  to  defend. 

On  the  22od  of  July  a  petition  was  presented  for 
the  compulsory  winding-up  of  the  oompairy,  and 
on  the  3rd  of  August  a  compulsory  winomg-i^ 
order  was  made  upon  the  petition. 

In  the  meantime  on  the  2nd  of  Auffust,  Whiteley 
put  in  a  defence  to  the  action,  and  delivered  a 
oounterdaim  for  a  rescission  of  the  contract  and 
rectification  of  the  register  and  for  an  injunction  to 
restrain  the  company  from  enforcing  the  calls. 

The  liquidator  having  settled  Wtdtdey  on  the  list 
of  contributories  in  respeot  of  the  5,000  shans, 
Whitdev  issued  a  summons  asking  that  his  name  mi^ 
be  strud:  off  the  Ust,  with  leave  to  raise  the  qnesliai 
wh)Bther  it  was  too  late  for  him  to  set  up  a  case  of 
misrepresentation  against  the  company. 

Wright,  J.,  hdd  that  Whitdey  was  not  eniitied  to 
be  relieved  from  his  shares,  since  the  counterclaim  was 
not  entitled  to  be  ddivered  until  after  the  prewsitatioB 
of  the  winding-up  petition. 

Whitdey  appealed. 

Upfohn,  Q.C,  and  W.  Whatdey,  for  the  appeal,  dtod 
Beese  Biver  Silver  Mining  Co,  v.  SmOh,  17  W.  B.  1042, 
L.  B.  4  H.  L.  64 ;  Inre  Scottish  Petroleum  Co.,  31  W.B. 
846,  23  Ch.  D.  413 ;  In  re  Cleveland  Iron  Cb.,  Ex 
parte  Stevenson,  16  W.  B.  95 ;  In  re  Eetates  Imeett^ 
ment  Ch.,  McNeill's  case,  18  W.  B.  1102,  1126,  H  B. 
10  Eq.  503. 

Hon,  E.  C.  Macnaghten,  Q,C.,  and  Petereon,  ooaM. 

LiNDLET,  M.B.— I  do  not  thick  that  the  oase, 
although  novel,  is  really  difficult,  althoo^  I  am 
unable  to  come  to  the  same  oondusion  aa  tlie  Isamed 
jadge  upon  it. 

We  have  to  consider  what  effect  the  new  praotiea 
introduced  by  the  Judicatare  Aot  has  upon  t&e  rake 
which  have  been  laid  down  respecting  piooaediiifs 
taken  by  a  shareholder  to  set  nis  name  removed 
from  the  register  when  win£ng-np  proceedings  an 
imminent. 

The  old  practice  was  settled,  and  the  rale  was  laid 
down  by  the  court  in  In  re  Scottish  PebroUsan  Co,  It 
is  very  difficult  for  judges  to  frame  lanffoage  whiek 
is  adapted  to  all  possible  contingenciesTthey  innie  ik 
with  reference  to  the  droumstances  with  which  thay 
have  to  deal.  But  the  real  question  is  whether  whai 
has  been  done  by  the  applicant  here  Is  not  eqoivakait 
for  all  practical  nurposes,  and  lor  all  legal  pnrp 
to  taking  proceeoings  to  have  his  name  lencml  i 
the  register.    In  my  opinion  it  is. 
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In  ki  Genbral  Bailway  Syndiqate.— Jaoob  v.  Dowv. 


HnmOoxnn^ 


Hflre  is  a  person  on  the  register  of  memben,  and 
primd  facie  a  shareholder,  and,  before  any  petition 
to  wind  up  was  presented,  an  action  was  bronAht 
against  him  for  calls,  and   a  sammons  was  taken 
out    under   order   14.      That   introduces    the   new 
practice.     What  is  the  effect  of   that?     The  ap- 
plicant had  two  courses  open  to  him.     He  ooutd 
immediately  commence  a  cross-action  for  resoission 
—there  is  no  doubt  about  that;  but  he  could  also 
not  onljr  defend  the  action,  but  put  in  a  oounter- 
daim  raising  the  question  of  his  right  to  rescind. 
There  were  thus  two  ways  of  raising  that  question. 
Under  the  old  practice  tiiere  were  not,   and  it  was 
settled  that  a  shareholder  could  not  acquire  a  risrht 
to  rescind  by  simply  defending  an  action  for  culs. 
That  may  account  for  the  decision  of  Bolt,  L.J.,  in 
Ex  parte  SUvemon.    In  this  case  the  applicant  did 
not,  as  he  might  have  done,  bring  a  cross-action  to 
resand,  but  he  took  the  other  alternatiTe  of  asserting 
his  riffht  to  rescind  in  the  action  for  calls,  and  he 
applied  for  leave  to  defend.    After  the  summons  had 
been  taken  out  under  order  14  he  could  not  defend 
without  leave,  and  I  cannot  help  thinking  it  would 
have  been  rather  a  vexatious  prooeedin^,  considering 
that  he  could  do  everything  he  wanted  m  one  action, 
to  start  another. 

The  summons  for  leave  to  sign  judgment  having 
been  issued,  he  filed  an  a£BLdavit  wmoh  shows  no 
defence  at  all  apart  from  the  right  to  rescind.  It 
starts  with  a  formal  statement  that  the  deponent 
is  not  indebted.  That  goes  for  nothing  unless 
you  can  find  some  circumstances  which  can  throw 
nght  upon  it  and  ^ve  rise  to  some  reason  for 
supposing  that  that  is  a  true  statement.  I  disre- 
gara  that  altogether.  Then  the  whole  of  the  rest  of 
the  affidavit  shows  nothing  more  nor  less  than  a  right 
to  repudiate  the  shares  and  to  have  the  contract 
reaoinded,  and  it  is  upon  that  affidavit  that  he  gets 
leave  to  defend. 

Now,  it  is  true  that  the  petition  to  wind  up  was 
preaented  before  he  could  put  in  his  counterclaim. 
If  he  had  put  in  his  counteiclaim  the  case  would  not 
httve  been  arguable.  The  difficulty  arises  from  the 
fact  that  he  had  not  put  in  his  coimterdlaim.  But 
he  got  leave  to  defend  upon  the  affidavit  to  which  I 
have  refened,  and  I  think  that  he  did  all  tiiat  could 
be  reasonably  expected  to  assert  in  a  leg^nroceeding 
his  right  to  repudiate  these  shares.  That  is  the 
principle  on  which  the  courts  have  acted  in  several 
osaes. 

Whether  Ex  parte  Stevenson  went  a  little  too  far  or 
not  it  is  unnecessaxT  to  consider.    One  can  easily  see 
that  it  wotdd  lead  to  very  extraordinary  results, 
beoauae,  supposing  that  in  an  action  for  calls  the 
defendant  pleaded  that  he  had  been  induced  to  take 
his  ahioes  by  fraud  and  repudiated  his  shares,  and 
thsbt  were  tned  out,  it  would  be  very  difficult  to  see 
bow  he  could  be  made  a  contributory  after  that, 
aseoming  that  he  was  successful.    However,  I  say 
TT^t*»^"g  more  about  it.     We  are  asked  to  extend 
vrbuftt  was  done  by  Bolt,  L.J.,  under  the  old  practice 
to    •  new  practice  which  has  entirely  altered  the 
procedure.    I  think  that  would  be  wrong.    In  sub- 
stance the  applicant  has  taken  legal  steps  before  the 
oonunenoement  of  the  winding  up  to  have  his  name 
renrtoved  from  the  register.     Therefore,  upon  this 
preliminary  point,  I  think  that  the  order  must  be  set 
aaide  and  the  matter  must  go  back  to  the  learned 
jnidse. 

Vauohan  Williams  and  Bomes,    L.JJ.,    oon- 
(faxved* 

Solicitors,     Ward^     Perka,     ds     McKay;    Haye, 
SchnMaut  ^  Dunn. 
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Jaoob  v.  Down,  (a.) 

Landlord  and  tenant — Leaee—Oonstruetiim — Building 
covenant — Bq^Huring  covenant — Continuing  hreachee 
of  covenanti — Waiver  hy  acceptance  of  rent — Recovery 
of  poaeeeeionr-'Sufficiency  of  notice  under  Conveyancing 
Act,  1881  (44  <&  45  Vict,  c.  41),  a.  14. 

A  piece  of  land,  with  four  houseat  was  demieed  on 
lease  to  the  defendants  hy  tJie  predecessor  in  title  of  the 
plaintiffs  on  the  4th  of  June,  1894.  The  lease  contained 
a  licence  to  the  defendants  to  puU  down  the  houses  unthin 
twelve  months^  and  covenants  by  the  defendants  (a)  within 
the  same  period  to  erect  new  premises  in  their  place,  and 
(b)to  **  at  cdl  times  during  the  said  term  keep  the  said 
messuages  and  premises  so  to  be  erected  as  (foresaid  in 
good  and  substantial  repair.**  There  was  also  a  proviso 
for  reentry  on  '*  any  breach  or  non»observance  of  any 
of  the  lessees'  covenants,*'  The  new  houses  were  never 
buiU.  On  the  21th  of  August,  1895,  rent  was  paid 
by  the  defendants  and  accepted  on  behalf  of  the  original 
lessor.  In  August,  1898,  the  plaintiffs  served  on  the 
defendants  a  notice  under  section  14  of  the  Conveyancing 
Act,  1881,  which  set  out  the  building  covenant  and  the 
breach  thereof,  but  did  not  r^er  to  the  repairing 
covenant. 

Held,  (1)  that,  by  the  acceptance  of  rent,  the  breach  of 
the  building  covenant,  which  had  bwn  made  onosfor  aU^ 
had  been  waived;  (2)  thaJt  there  was  no  continuing 
ifreach  of  the  building  covenant;  (3)  that  there  was  a 
continuing  breach  of  the  repairing  covenant ;  and  (4)  that 
the  notice  served  under  Hction  14  of  the  Conveytmcing 
Act,  1881,  u?as  insufficient. 

This  was  an  action  to  recover  possession  of  a  pieoe 
of  land  in  Oardiff  held  by  the  defendants  under  a  lease 
dated  the  4th  of  Jime,  1894,  for  an  alleged  breach  of 
covenants  therein  contained. 

The  lease  was  made  between  a  tenant  for  life  (on 
whose  death  on  the  22nd  of  November,  1895,  the 
plaintifib  became  entitled  in  possession  to  the  property) 
and  tiie  defenduits. 

The  lease  demised  for  a  term  of  twenty-one  years 
from  the  27th  of  November,  1893,  a  piece  of  land  with 
four  messuages  or  dwelling-honses  erected  thereon, 
and  full  licence  and  authority  for  the  lessees  at  any 
time  within  twelve  months  from  the  date  of  the  lease 
to  pull  down  the  same,  and  within  the  same  period  to 
erect  good  and  substantial  premises  thereon  in  accord- 
ance with  a  buildinff  covenant  bv  the  defendants  to 
erect  tiie  premiMS  herein  spedned  at  a  cost  of  not 
less  than  £2,500 ;  the  lease  aJso  contained  a  repairing 
covenant  by  the  defendants  to  '*  at  all  times  during 
the  said  term  keep  the  said  messuages  and  premises  so 
to  be  erected  as  aforesaid  in  good  and  substantial 
repair,  and  the  same  in  good  and  substantial  repair 
deliver  up  to  the  lessor  at  the  expiration  or  sooner 
determination  of  the  said  term";  and  after  other 
covenants  there  was  a  proviso  for  re-entry  on  **  any 
breach  or  non-observance  of  any  of  the  lessee's  cove- 
nants." 

On  the  20th  of  June,  1895,  the  lessor's  representa- 
tives wrote  to  the  defendants  oompJaining  that  they 
had  taken  no  steps  to  comply  with  the  building 
covenant. 

The  rent  which  fell  due  on  the  27th  of  Auffust, 
1895,  was  paid  by  the  defendants,  and  accepted  on 
behalf  of  the  lessor;   the  rent  which  accrued  due 

(a.)  Beported  by  Wabwigk  H.  D&apsb,  Bsq., 
Banoster-at-Iiaw. 
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subsequently  to  that  date  was  paid  and  reodved 
without  prejudice  to  the  question  Mtween  the  parties. 

The  messuages  had  never  in  fact  been  built. 

On  the  8th  of  August,  1898,  the  plaintiffii  served 
upon  the  defendants  a  notice  under  section  14  of  the 
Conveyanaing  Act,  1881,  which  set  out  tiiie  buildinsr 
covenant  anathat  alone,  stated  the  breach  of  it,  and 
called  upon  the  defendsmts  to  erect  the  buildings,  in 
default  of  which  the  lessors  would  sue  for  recovery  of 
possession. 

The  writ  in  the  action  was  issued  on  the  5th  of 
November,  1898,  and  the  statement  of  chdm  fwhich 
did  not  mention  the  repairing  covenant)  was  d^vered 
on  the  6th  of  December. 

The  defendants  in  their  defence  expressed  their 
willingness  to  perform  the  covenants,  but  submitted 
that  there  was  a  waiver  of  the  breach  of  the  covenants 
bv  the  acceptance  and  receipt  of  rent ;  they  counter- 
claimed  for  relief. 

Jan.  21. ^Jenkins,  Q.G.,  and  St.  J.  Gierke,  for  the 
plaintiffii. — ^The  building  covenant  is  in  substance  one 
lor  the  erection  of  the  houses,  and  the  period  of 
twelve  months  mentioned  therein  is  not  of  the  essence. 
At  any  rate,  there  has  been  a  continuing  breach  of  the 
repairing  covenant,  and  this  latter  covenant  includes 
the  words  "  so  to  be  erected  as  aforesaid  " ;  covenants 
to  keep  in  repair  and  deliver  up  in  repair  involve  a 
o-tvenant  to  build :  Clark  v.  City  of  Glasgow  Assurance 
Co.,  1  Macq.  688 ;  Payne  v.  Eaine,  16  M.  &  W.  641 ; 
Proudfooi  v.  Hart,  38  W.  E.  730,  26  Q.  B.  D.  42.  The 
proviso  as  to  right  of  re-entry  is  not  in  common  form 
but  peculiar,  for  it  includes  a  continuing  covenant  and 
a  oontinutDg  breach  and  provides  for  re-entry  on  any 
breach  of  any  of  the  covenants ;  it  does  not  point  to 
one  definite  breach.  The  acceptance  of  rent  on  the 
27th  of  August,  1895,  is  immaterial,  for  it  could  not 
be  a  waiver  where  there  was  a  continuing  breach  of  a 
continuing  covenant. 

VtQohn,  Q.C.  {Kenyon  Parker  with  him),  for  the 
defendants. — ^There  was  no  continuing  breach  of  the 
covenant,  but  one  only,  once  for  all,  on  the  4th  of 
June,  1895.  Assuming  that,  then  on  the  5th  of 
June  there  was  a  right  of  re-entry  which,  however, 
was  done  away  with  either  (a)  by  the  death  on  the 
22nd  of  November,  1895,  of  the  original  lessor,  to 
whom  alone  the  right  accrued  (Sheppard's  Touch- 
stone of  Oommon  Assurances,  1820  (7th  ed.),  p.  148), 
or  lb)hv  waiver  by  the  plaintiffs  (L)  in  accepting  rent, 
and  (ii.)  by  their  conduct  in  treating  the  lease  as  a 
subsistent  lease.  Moreover,  the  notice  of  the  8th  of 
August,1898,  served  under  section  14  of  the  Con- 
veyancing Act,  1881,  was  not  sufficient,  as  it  did  not 
refer  to  the  repairing  covenant  The  defendants  are 
themselves  entitled  to  relief:  Sampson  v.  JSasterhy, 
9  B.  &  0.  505,  6  Bing.  644;  Dawes  v.  TredweU,  29 
W.  B.  793,  18  Oh.  D.  354 ;  Guward  v.  Gregory,  15 
W.  E.  170,  L.  B.  2  0.  P.  153 ;  and  Taylor  y.  CaJdweU, 
11  W.  R.  726,  3  B.  &  S.  826,  at  p.  833: 

Jenkins,  Q.(7.,  in  reply. — As  to  the  alleged  extinction 
of  the  right  of  re-entry  see  section  10  of  the  Con- 
veyancing Act,  1881 ;  but  the  case  must  stand  or  fall 
on  the  "  continuing  covenants  "  point.  It  is  artificial 
to  say  that  because  there  is  no  house  therefore  the 
covenant  to  repair  cannot  be  broken.  The  notice  of 
the  8th  of  August,  1898,  pointed  out  the  breach 
which  is  in  substance  what  is  required :  see  dicta  in 
Horsey  Estate  (Limited)  v.  Steiger,  47  W.  B.  644, 
[1899]  2  0.  B.  b.  79. 

Cur.  adv.  vuU, 

STZBiJirG,  J.,  after  stating  the  facts  as  above, 
said:  The  first  question  is  whether  there  is  a  con- 
tinuing breach  of  any  and  which  of  the  covenants  in 
the  l6Me.    This  is,  of  course,  a  question  of  the  con- 


struction of  the  document  itself.  For  the  plaintiiTiB  It 
was  contended  that  the  buildinff  covenant  was  in 
substance  one  for  the  erection  of  these  houses  and 
that  the  period  of  twelve  months  mentioned  therein 
was  not  of  the  essence ;  and,  further,  that  at  all 
events  there  was  a  continuing  breach  of  the  repairing 
covenant  For  the  defendant  it  was  said  that  the 
building  covenant  was  completely  broken  at  the  end 
of  the  period  of  twelve  months  specified  and  that  the 
repairing  covenant  did  not  apply  unless  and  until  the 
new  houses  were  built. 

First,  as  regards  the  building  covenant,  a  very 
similar  point  was  raised  in  Bennett  v.  Herring,  6 
W.  B.  37,  3  C.  B.  N.  S.  370,  but  was  not  dedded, 
though  the  view  contended  for  on  behalf  of  the 
plaintifb  seems  to  have  found  favour  with  some  of  the 
learned  judges.  But  it  was  held  in  Coward  ▼.  Gregory 
that  a  covenant  forthwith  to  put  the  demised  ptofMrty 
into  good  and  tenantable  repair  could  only  be  brgkoa 
once.  In  my  judgment  that  is  equally  true  of  the 
building  covenant  in  the  present  case. 

Secondly,  as  to  the  repairing  covenant,  a  covenant 
to  keep  in  gpood  rej^air  imposes  an  obligation  to  pat  in 
repair  premises  wmch  at  the  time  of  the  demise  wen 
not  in  repair  :  Payne  v.  Haine,  Proudfooi  v.  HarL    It 
also  imposes  an  obligation  to  rebuild  the  demised 
premises  if  these  are  destroyed  hy  fire  during  the 
term :    Bvllock  v.   DommiU,  6  T.  B.  650 ;    Clark  v. 
Glasgow  Assurance  Co.    In  Bennett  v.  Herring,  wbmdj 
citea,    a   lease   contained  covenants   by   tiie  lessee 
to   complete   within   two   months    two    messoagei 
described  as  having  been  lately  erected  and  to  keep 
**  the  said  messuages  and  premises  "  in  repair  dmiv 
the   term.    The  messuages   were  never  oomptMed, 
and   it  was  held  that  there  was  a  breach  of  the 
covenant  to  repair.    But  it  is  to  be  observed  that  in 
that  case  the  covenant  related  to  messuages  which 
were  treated  as   being    in   existence,    though    not 
complete  at  the  time  of  the  demise.     None  of  these 
authorities  completelv  covers  the  present  casa»  bat 
thev  go  far  to  show  that  such  a  covenant  imposes  tbs 
obhgation  to  do  everything  necessary  in  order  that 
the  houses  may  be  found  during  the  term  to  be  in 
existence  and  in  the  proper  state  of  repair.    Here  tiie 
covenant  is  not  to  keep  m  repair  *'  the  said  meesnages 
and  premises  if  and  when  erected,"  but  "the  and 
messuages  and  premises  so  to  be  erected  as  aforesaid," 
words  which  seem  to  me  to  refer  simply  to  the  nataie 
and  character  of  the  messua^  and  premises*  and  not 
to  the  time  of  their  erection.      The  object  of  te 
covenant  is  to  secure  that  at  all  proper  times  te 
messuages  referred  to  shall  be  in  proper  repair,  and 
in  my  opinion  the  covenant  imposes  an  ohligatinn  to 
do  all  things  necessary  for  that  purpose,  indoding 
the  erection  of  the  messuages  if  not  completed  wifldn 
the  period  prescribed  in  the  building  covenant    If 
this  DC  not  so,  it  seems  to  me  that  the  lessee  hf 
omittinff  to  perform  the  building  covenant  mi^kt 
praoticfuly  escape  from  the  obligations  of  the  lease. 
In  my  judgment,  therefore,  there  is  no  oontinaing 
breacn  of  the  buildins  covenant,  but    these  is   a 
continuing  breach  of  we  repairing  covenant, 
being  so,  tiie  question  arises  whether  the  notioeji 
the  Conveyanoinji^  Act  of  1881,  s.  14, 
The  form  of  notice  required  was  considered  by  lbs 
Court  of  Appeal  in  the  case  of  Horsey  Estate  (LtauM) 
V.  Steiger,  47  W.  B.  644,  [1899]  2  Q.  B.  79  [ffis  ksd- 
ship  read  from  the  judgment  of  the  court  dslivevsi 
by  Lord  Bussell,  C.J.,  at  p.  91  of  the  Litter  reint]. 
In  the  present   case  the  plaintifEi  were  not  in   a 
X)osition  to  rely  on  the  breach  of  the  buQding  coveosHSt, 
for  that  breach  had  been  waived  by  aooeptaaoa  of 
rent    There  is  a  continuing  breach  of  the  repairiiig 
covenant,  but  tiiis  is  not  mentioned  in  the  notioa  or 
I  the  statement  of   claim.     In  these 
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in  my  judgment  the  notioe  was  not  sufficient.  I 
think  tliat  the  defendant  was  entitled  to  rely  on  his 
defence  to  the  breach  of  the  building  ooyenant,  and 
that^  if  the  plaintifBs  desired  to  insist  on  the  con- 
tinuing breach  of  the  repairing  covenant  they  ought 
to  have  given  the  defendant  notice  thereof,  all  the 
more  that  it  is  not  without  difficulty  that  I  have 
arrived  at  the  conclusion  already  stated.  The  result 
is  that  the  action  fails  and  must  be  dismissed. 

Action  dismissed,  with  costs. 

Solicitors,  Warriner  &  Co.,  for  W.  Lyndon  Moore, 
Newport;  Douming,  Bolam,  cfc  Co.,  for  Downing  & 
Handcodc,  OazdifF. 
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BWABT  v.  Pbticb.  (a.) 

Landlord  and  tenant — Lease  to  company  of  public-house 
— Condition  for  re-entry  on  liquidation — Forfeiture 
—  Underlessee,  relief  to^  Conveyancing  Act^  1881  (44 
dk  46  Vict.  c.  41),  s.  H— Conveyancing  Act,  1892 
(56  ik  66  Vict.  c.  13),  a.  ^^Waiver. 

A  tfduntary  winding  up  by  a  solvent  company  for  the 
purpose  of  amalgamating  toith  other  companies  works  a 
forfeiture  of  a  condition  for  re-entry  on  liquidation. 

On  forfeiture  of  the  Jiead  lease  the  court  has  power, 
under  section  4  of  the  Conveyancing  Act,  1892,  in  grant- 
ing relief  to  an  underlessee,  to  vary  {even  by  way  of 
increase)  the  amount  of  rent  reserved  by  the  underlease. 

This  was  an  action  by  the  trustees  of  the  will  of  a 
lessor  to  recover  possession  of  a  public-house  under 
a  condition  in  the  lease.  By  the  lease  in  question, 
mifcde  in  1896,  the  lessor  demised  the  premises  to 
Ooombe  &  Co.  (Limited)  for  thirty  years  at  a  rent 
of  £300  a  year,  and  there  was  an  express  condition 
that  if  and  whenever  the  lessees  or  tlieir  assigns, 
betDg^  a  company,  should  enter  into  liquidation, 
whether  compulsory  or  voluntary,  it  should  be  lawful 
for  the  lessor,  his  heirs  or  assigns,  to  re-enter  upon 
the  demised  premises.  By  an  underlease  of  the  same 
date  Ooombe  &  Co.  demised  the  premises  to  the 
defendant  Fiver  for  29}  years  in  consideration  of  a 
premixim  of  Jb8,000  and  at  a  rent  of  £800  per  annum, 
reducible  to  £300  so  lonff  as  he  should  buy  his  beer 
from  Goombe  &  Co.  This  the  defendant  Fryer  had 
ilwaya  done. 

In  the  year  1899  Coombe  &  Co.,  who  were 
perfectly  solvent,  were  voluntarily  wound  up  for  the 
jforpoae  of  being  amalgamated  with  two  other 
arge  brewery  companies  under  the  name  of 
^atney,  Coombe,  Beid,  &  Co.  (Limited).  Thia 
kmalsamated  company  was  the  second  defendant 
o  l£e  action.  The  amalgamation  of  the  said 
ompanies  was  widelv  advertised  in  the  Gazette  and 
>ther  newspapers,  ana  by  the  issue  of  the  prospectus. 
nie  defendant  Fryer  had  never  paid  more  than  £300 
yetur  rent  for  the  public-house,  of  which  he  was  in 
ooao— ion ;  and  in  the  event  of  the  plaintiffi  being 
eld  entitied  to  recover  possession  as  against  the 
efendsuit  company,  he  chumed  relief  under  section  4 
f  the  Conveyancing  Act,  1892,  and  an  order  vesting 
[ie  demised  prenuses  in  him  for  the  remainder  of  the 
irm  of  his  underlease.  It  was  admitted  that  in  the 
rent  of  forfeiture  he  was  entitied  to  relief,  and  the 
[ily  question  was  upon  what  condition  it  diould  be 
Banted.  By  section  4  of  the  Conveyancing  Act, 
^2,  the  court  has  power  on  forfeiture  of  the  superior 

a.)  Heported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 


lease  to  make  an  order  vesting  for  the  whole  term  of 
the  lease  or  any  less  term  the  property  comprised  in 
the  lease  or  any  part  thereof  m  any  person  entitied 
as  underlessee  ''  upon  such  conditions  as  to  execution 
of  any  deed  or  otiier  document,  payment  of  rent, 
costs,  expenses,  damages,  compensation,  siving 
security  or  otherwise,"  as  the  court  shall  think  fit. 

Warrington,  Q.C.,  and  T.  T.  Methold,  for  the 
plaintiffii,  argued  that  the  voluntary  liquidation  of 
Coombe  &  Co.  was  a  forfeiture  of  the  lease,  and  cited 
Horsey  Estate  v.  Steiger,  47  W.  B.  644,  [1899]  2  a  B. 
79 ;  Wardens  of  Cholmeley*s  Schools  v.  Sewell,  41  W.  B. 
637,  [1894]  2  Q.  B.  906 ;  Imray  v.  Oakshette,  45  W.  B. 
681,  [1897]  2  Q.  B.  218, 

B.  MerivdU,  for  the  defendant  Fryer,  claimed  relief 
under  section  4  of  the  Conveyancing  Act,  1892. 

Warmington,  Q.C.,  Benshaw,  Q.C.,  and  Davenport, 
for  the  defendant  company,  argued  tiiat  even  if  there 
had  been  a  forfeiture  the  plaintiffs  had  waived  it  by 
accepting  rent  after  the  amalgamation,  of  which  they 
must  be  assumed  to  have  had  notice.  With  regard 
to  the  defendant  Fryer,  the  true  principle  was  com- 
pensation ;  he  ought  to  be  put  in  the  same  position 
as  if  no  breach  had  taken  place,  and  there  was  no 
reported  case  in  which  the  rent  had  been  increased. 

They  referred  to  North  London  Land  Co.  v.  Jacques, 
32  W.  B.  283,  [1883]  W.  N.  1-87 ;  Bond  v.  Freke, 
[1884]  W.  N.  47 ;  QuilU^  v.  Mapleson,  31  W.  B.  75, 
9  Q.  B.  D.  672. 

Warrington,  Q,C.,  replied. 

Kexjswioh,  J.,  said  that,  having  regard  to  the 
decision  in  Horsey  Estate  v.  Steiger,  it  was  impossible 
now  to  argue  that  the  voluntary  winding  up  of  Coombe 
&  Co.  (limited)  did  not  work  a  forfeiture,  and  that 
being  so  the  lease,  together  with  the  underlease,  was 
now  whoUy  gone.  Then  it  was  argued  that  the  plaintiffs 
had  waived  the  forfeiture  in  more  ways  than  one.  It 
was  said  tiiat  the  fact  of  amalgamation  was  public 

Eroperty,  so  that  no  one  could  say  that  it  had  not 
appened.     But  supposing  that  the  plaintifb  knew 
of  the  amalgamation,  did  they  know  that  amalfl^ama- 
tion  meant  a  winding  up  of  Coombe  &  Co.  ?    Even  if 
theybew  of  the  amalgamation  I  cannot  hold  that 
they  knew  of  the  way  in  which  it  was  effected  so  as 
to  fix  them  with  notice  of  the  forfeiture.    Neither  the 
adverti'sement  in  the  Gazette  nor  in  the  other  papers 
nor  the  issue  of  the  prospectus  was  notice  in  that  way. 
[His  lordship  then  proceeded  to  consider  whether  the 
plaintiffs  had  notice  by  the  receipts  for  rent  given 
after  the  amalgamation,  and  held  on  the  facts  that 
there  had  been  no  waiver  on  that  or  any  other  ground.] 
The  amalgamation,  therefore,  having  workM  a  for- 
feiture, and  the  lease  and  underlease  having  conse- 
quentiy  gone,  the  court  must  create  a  new  mterest, 
having  r^^d  to  the  new  remedy  imported  by  the 
Conveyancing  Act,  1892.    Mr.  Warmington  called  my 
attention  to  the  earlier  oases  decided  before  the  Aoifc 
of  1892,  but  we  on^ht  not  now  to  be  guided  by  them, 
but  by  the  new  rehef  given  by  the  L^slature.    It  if 
not  simply  a  question  of  compensation — there  is  no 
revival  of  the  old  estate,  but  a  new  estate  is  to  be 
vested  in  the  underlessee.    The  vesting  may  be  part 
of  the  term  or  part  of  the  property,  but  it  cannot  be 
for  any  longer  term  than  the  original  sub-demise. 
The  court  has  a  large  discretion,  and  may  vest  in  the 
sub-lessee  the  original  term,  as  in  Cholmeley  School  v. 
Sewell,  or  no  lease  at  all,  as  in  Imray  v.  Oakshette, 
The  language  of  section  4  is  difficult  to  construe. 
What  is  meant  by  payment  of  rent  ?     It  has  been 
argued  that  it  only  means  rent  up  to  the  present  time ; 
but  I  cannot  think  that  it  means  only  payment  of 
rent  actually  due,  though  such  a  constrnotion  rons 
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well  with  the  context,  except  with  the  worcU  "  giving 
seonrit^."  I  think  the  court  has  a  Tery  wide 
diioretion  as  to  the  conditions  on  which  the  Testing 
order  shonld  be  made  and  has  power  to  yary  the  rent 
where  oiroamstances  require  it.  Do  the  oironmstances 
require  it  here  P  Fryer  was  willing  to  pay  £300  a 
year  and  buy  his  beer  of  Ooombe  &  Oo.  The  covenant 
as  to  baying  beer  will  of  coarse  not  be  inserted  in  the 
new  lease ;  and  thoagh  it  might  be  fair  to  Fryer  to 
grant  him  a  lease  at  £300  without  the  tie,  it  would 
not  be  fair  to  the  plaintiffs  now  that  the  tie  is  gone. 
The  new  estate  to  oe  created  must  be  fair  to  all  the 
parties  concerned.  There  was  evidence  that  the  rent 
of  £300  was  too  small  a  rent  to  pay  for  the  tavern 
if  it  was  not  a  tied  house  and  it  would  not  be  fair 
to  the  lessors  to  compel  them  to  accept  that.  Fryer 
must  pay  a  fair  rent,  which  is  a  matter  for  reference. 
There  will  be  a  declaration  of  forfeiture  and  an  order 
vestingthe  property  in  Fiyer  on  conditions  to  be  settled 
in  chambers,  and  an  inquiry  as  to  rent  having  regard 
to  the  tie  being  gone;  defendants  to  pay  the  costs. 

Solicitors,  BoUon  &  Co, ;  jSompcw,  Bitchoff,  Dodgson^ 
Ooooet  A  Bompasn 


March  27,  28,  30;  April  2. 


Ohan.  Div.  \ 
BuoUey,  J.  J 

SAOOHABIBr    OOSPOBATION    (LIMITED)    V.     AlTGLO- 

CoNmnsNTAL  Chemical  wobks  (Limitsd)  and 

BSTTMETEB.  (a.) 

PaUnt — Chemical  proceaa — In/ringemeni — Uae  ahroad^^ 
Part  of  manufadurt  of  commercial  artide — Sale  in 
England. 

The  eale  in  England  of  an  article  imported  from 
abroad^  in  the  manufacture  of  which  a  process  patented 
in  this  country  has  heen  used,  is  an  infringement  of  the 
patent,  even  although  the  process  is  only  the  first  part 
of  the  manufacture,  whim  also  consists  of  subse^[uent 
processes  not  patented. 

Action. 

This  was  an  action  for  the  infiingement  of  a  patent 
(No.  25,278  of  A.D.  1894)  for  imnrovements  in  the 
nuinufaoture  of  toluene-sulpho-chlorides  granted  to 
Imrayon  the  communication  of  Monnet»  dated  the 
29th  of  December,  1894,  which  belonged  to  the 
plaintifBk  The  claims  were  (1)  The  manufacture  of 
tduene-sulpho-chlorides  by  acting  with  chlorsulphonic 
add  in  large  excess  on  toluene  at  a  temperature  not 
exceeding  5^  C,  substantially  as  described ;  and  (2) 
the  direct  conversion  of  toluene  by  means  of  chlor- 
sulphonic add  into  tduene-Bulpho-ohlorides,  mostly  in 
liquid  form,  substantially  as  described;  and  his 
lordshm  found  that  the  essence  of  the  invention  was 
that  the  whole  of  the  toluene  was  converted  into 
toluene-sulpho-ohloride  without  the  formation  of 
any  snlpho  adds.  The  liquid  form  of  toluene- 
sulpho-diloride  was  commcmly  known  as  ortho- 
tduene-Bulpho-ohloride,  and  was  a  coal  tar  product 
the  manufacture  of  which  was  a  necessary  step  in  the 
production  of  saccharin. 

The  plaintifEi  claimed  an  injunction  against 
the  dwendant  company  and  their  managing 
director  to  restrain  inningement,  and  consequentiid 
relief.  They  gave  as  particulars  of  breaches  the 
importation  into  Ensland  and  the  selling  and 
supplying  in  England  of  certain  compound  sold 
by  the  defendants  under  the  name  of  saodiarin, 
manufaotored  according  to  the  plaintiffs'  invention. 
The  defendants  denied  infringement,  but  in  answer  to 


(«k)  Boportedby  KkvilukTebbutt,  Bsq.,  Bairister- 
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inteirogatories  they  admitted  that  they  had  imported 
and  caused  to  be  sent  and  supplied  m  tibis  ooontiy 
certain  saodiarin  whidi  had  been  supplied  them  by 
the  firms  of  G-randjean  Zimmerman  ft  Go.,  <n 
Biougg,  in  Switzerland,  and  the  Bade  Chamiidi 
Works  in  the  same  country,  and  that  they  had  dealt 
with  these  firms  as  manufacturers.  Evidenoe  was 
given  at  the  trial  as  to  the  process  emijloyed  bj  ^bam 
firms  in  the  manufacture  of  saodiarin.  Thsj  first 
manufactured  ortho-toluene-snlpho-ohloride,  and  it 
was  then  necessary  for  the  proiauction  of  aaocharia 
first  to  diange  the  dilorine  for  an  amide  group,  and 
then  oxidize  into  saccharin  and  water,  ffis  Icndship 
hdd  that  in  the  manufacture  of  the  ortho-tolnene- 
sulpho-diloride  the  foreign  finns  had  used  sobetan- 
tially  the  patented  process  of  the  plainti£Ek  The  sob- 
sequent  process  was  admittedly  well  known,  and  not 
within  the  patent. 

MouUon,  Q.C.,  C.  A.  Crvpps,  Q.C.,  J.  O.  Qtaham, 
and  Colefax,  for  the  plamtiffii.— The  oases  of  Elmsliey. 
Boursier,  18  W.  B.  665,  L.  B.  9  Bq.  217,  and  Foa 
Eeyden  v.  Neuetadt,  28  W.  B.  496,  14  Gh.  D.  230. 
dedde  that  the  importation  of  an  artide  man- 
factured  abroad  by  Uie  use  of  machinery  or  a  pKOOssi 
patented  in  this  country  is  an  infringement  of  the 
patent  The  terms  of  the  judgments  in  these  oaaei 
are  quite  ffeneral,  and  not  limited  to  cases  when  no 
other  madunery  or  process  is  em^oyed.^  C" 
an  inventor  would  lose  all  profit  from  his  ] 
anyone  could  go  over  to  Boulogne  or  Osteni 
it  there,  and  bring  bade  the  products.  The  wordsd 
the  grant  cover  the  case,  as  the  patentee  is  to  have  fhs 
whole  profit  and  advantage  of  his  invention,  and  no 
one  is  to  use  it  dther  directly  or  indireotly. 

NeviOe,  Q.C.,  Soger  Wallace,  Q.C.,  Lord  BOmi 
CeeU,  O.O.,  A.  J.  Walter,  and  Bucknill,  lor  the 
defendant  company ;  and  M.  Bomer,  for  the  dsfandsnt 
Bdtmeyer.— The  plaintiffs'  patent  is  l(»  the  mam- 
faoture  of  tduene-sulpho-chloride.  We  do  not  ismoct 
this,  but  saodiarin,  whidi  is  a  diffiorent  thing.  It  is 
true,  toluene-sulpho-chloride  is  used  in  the  mannfscr 
ture  of  saccharin,  but  even  if  that  is  manufactmed 
according  to  the  patented  invention  the  case  does  not 
fall  withm  the  cases  dted.  The  patented  process  is 
only  one  step  in  the  manufacture. 

Buckley,  J.  (after  stating  the  facts  and  boldiai^ 
the  patent  valia).— The  artide  imported  and  mm 
therefore  is  produced!  by  certain  subsequent  chended 
operations  from  the  article  x^oduced  under  the  ^ 
tented  process.    The  imported  artide  is  saoohaniw 
and  not  ortho-toluene-sulpho-chloride ;   but  ortho* 
toluene-sulpho-chloride    is    contained    aa    snoh  In 
saccharin.    The  defendants  say  that  the  impoftatisn 
is  not  an  infringement.     Now,  the  grant  eontajpsd 
in  the  letters  patent  is  a   grant  to   the  f<i*i^ 
to  nuJce,  use,  exerdse,  and  vend  the  inventuii*  ssn 
to  have  and  enjoy  the  whole  profit  and  advantsgely 
reason  of  the  invention ;  ana  to  the  end  that  he  nay 
have  and  enjoy  the  sole  use  and  exerdse,  and  te 
fuU  benefit  of  vLe  invention,  aU  others  are  predadai 
from  dther  directly  or  indirectly  making  oas  d  or 
putting  in  practice  the  invention,  or  any  part  of  Am 
same,  or  in  any  wise  imitating  the  same.    Aoooad- 
ingly  it  was  hdd  in  Elmslie  v.  Boureier  that  tta 
importation   and     sale     in     Bngland    of   ^aitkiss 
manufactured  abroad  according  to  the  ^isniflinalinn 
of  an  English  patent  is   an   infringement   of  Iks* 
patent,    ^niis  deddon  was  followed  by  the  Oovrt  el 
Appeal  in  Von  Eeyden  v.  Neustadt.    iNdtfaer  of  tksss 
cases  entirdy  covers  that  before   me,  but  in  i^ 
judgment  the  prindple  of  the  dedsions  apgliaa.    S 
theiast  stage  in  the  production  of  the  adidn  asii 
was  the  patented  prooen,  it  would,  I  think,  plsioly 
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be  an  infiiiigeiaaQt,  and  it  is  not.  the  lea  an  mfringe- 
ment,  in  my  opinion,  beoanee  the  artiole  lold  is 
maniifactiirea  with  the  sabseqnent  nse  of  other 
processes.  By  the  sale  of  saodharin  in  the  oourse  of 
the  prodnotion  of  which  the  patented  nrooess  is  used, 
the  patentee  is  deprived  of  some  of  the  whole  profit 
and  adTantase  of  the  invention,  and  the  importer  is 
ifidireotly  m&ng  use  of  the  invention. 

Injundion  granted, 

SolidtorsfortheplaintifiBi,  J.  E,  &  J.  Y.  Johnacn. 

Solicitor  for  the  defendant  company,  J.  W,  Aiprey. 

Solicitors  for  Beitmeyer,  Deacon^  Oibam,  A  Mekaif, 


Jan.  18. 


Q.  B.  Div.  ) 

(Ghannell  and  Bncknill,  JJ.) ) 

Davis  {Appellant)  v.  Habbis  {Beepandent)*  (a.) 

Landlord  and  tenant  —  Dietreae — Exemptwne  from-^ 
Bedding  —  Bedstead — Law  of  Didreee  Amendment 
Ad,  1888  (51  d:  62  Vict.  e.  21),  a.  ^—County  CourU 
Act,  1888  (61  <&  62  Vid.  c.  43),  s.  147. 

By  eeetion  147  of  the  County  Courts  Ad,  1888,  which 
is  incorporated  in  aedion  ^  of  the  Law  of  Distress 
Amendment  Ad,  1888,  wearing  apparel  and  bedding  to 
Iks  value  of  £6  are  exempt  from  distresa. 

Hdd,  that  the  word  <*  bedding**  indudea  **  bedatead.** 

Case  stated  by  Haden  Corser,  Esq.,  metropolitan 
police  magistrate,  sitting  at  Worship-street. 

On  the'  20Ui  of  June,  1899,  at  the  Worship-street 
polioe-oourt,  a  complaint  was  preferred  by  Esdier 
BaviSy  the  appellant,  agamst  Uershon  Harris,  the 
respondent,  nnder  the  provisions  of  2  ft  3  Vict.  c.  71, 
s.  39,  for  that  Qershon  fibrris  did,  on  the  26Ui  of  Mav, 
1899,  unlawfully  take  from  the  appellaat  a  certam 
artiole  of  fumitare— to  wit,  a  beostead— by  an  un- 
lawful distress. 

At  the  hearing  of  the  summons  the  following  facts 
were  proved  or  admitted : 

In  the  month  of  April,  1899,  the  respondent  let  to 
the  appellant  on  a  weekly  tenancy,  at  a  rent  of  eight 
sfaiUinga  per  week,  a  certain  two-roomed  house,  of 
which  ne  was  the  owner. 

On  the  26th  of  May,  1899,  there  was  due  and 
owin^  from  the  appcdlant  to  the  respondent,  in 
lespeot  of  arrears  of  rent  of  the  house,  the  sum  of 
£1  6a.,  and  upon  that  day  the  respondent,  by  his  duly 
anthoiijEed  bailiff,  levied  a  distrass  for  that  amount 
upcm  the  goods  of  the  appellant  at  the  house. 

Amongat  the  goods  ox  the  appellant  was  a  bedstead 
with  certain  bedding  thereon. 

The  respondent's  bailiff,  having  removed  the 
beddings  from  the  bedstead,  took  away  the  bedstead 
and  sold  it,  leaving  the  bedding  in  the  house. 

XTpon  the  above  facts  it  was  contended  on  behalf  of 
the  appellant  that  the  bedstead  was  privileged  from 
iistrese,  as  it  was  included  in  the  term  "Mdding" 
mentioned  ia  section  147  of  the  County  Courts  Act, 
LS88  (51  A  62  Vict.  c.  43),  which  is  incorporated  in 
Jie  liaw  of  Distress  Amendment  Act,  1888  (61  &  62 
Hot.  o.  21),  and  which,  so  far  as  is  material  to  this 
taae,  is  as  follows :  "  Excepting  the  wearing  apparel 
ud  bedding  of  such  person 'or  his  family,  and  the 
ools  and  implements  of  his  trade,  to  the  value  of 
16,  whioli  shall  to  that  extent  be  protected  from  such 
aiziire  "  ;  and  that  the  said  distress  lo  levied  bv  the 
eapondeut's  bailiff  was  unlawful  by  reason  of  the 
Bmoval  and  sale  of  the  same. 

fa.)  Beport^  by  B.  G.  Stillwbll,  Esq.,  Barrister- 

f^t-I^W, 


On  behalf  of  the  respondent  it  was  contended  that 
the  bedstead  was  not  so  included,  and  was  not,  there- 
fore, privileged  from  distress. 

The  magistrate  came  to  the  conclusion  that  although 
a  bedstead  might  in  ordinary  drcumstanoes  be  in- 
cluded in  the  term  **  bedding,"  yet  as  the  statute 
took  away  part  of  the  landlord's  security,  and  as  it 
had  not  becm  the  practice  to  include  it  in  these  cases, 
and  there  being  no  dedsion  of  the  High  Court  upon 
the  point,  he  ought  to  interpret  the  motion  strictly. 
He  therefore  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  fadfcs  the  magistrate  came  to 
a  cotreot  conclusion  in  point  of  law,  and,  if  not,  what 
ought  to  be  done  in  the  prendses. 

Foa,  for  the  appellant.— The  word  "bedding ''in 
the  section  includes  **  bedstead."  That  is  the  reason- 
able construction  to  be  placed  on  the  word,  and  as 
such  it  is  exempt  from  distress  up  to  the  value  of  five 
pounds.  No  doubt  in  one  sense  a  "  bedstead  "  and 
bedding  have  distinct  meanings,  but  in  the  ordinary 
sense  idiatever  is  in,  on,  or  about  a  bed  is  included 
in  the  word  '*  bedding."  Beading  the  word  in  this 
sense  would  not  work  hardship,  because  the  exemnticn 
beinff  limited  to  the  value  of  five  pounds,  and  au  the 
articles  being  taken  together,  a  valuable  bedstead 
would  not  escape  distraint.  Dr.  Johnson,  in  his 
dictionary,  defines  <*  bedding  "  as  *'  the  materials  of  a 
bed."  Dryden  and  Chaucer  both  used  it  in  this  sense. 
In  Skeat's  Glossary  of  Chaucer  "bedding"  is 
described  as  "  a  couch."  In  the  Century  Dictionary 
"bedduig"is  defined  as  '<a  bed  and  its  furniture; 
the  materials  for  a  bed,  whether  for  man  or  beast." 
The  magistrate,  as  stated  in  the  case,  thought  the 
section  must  be  construed  strictly,  as  it  took  away  part 
of  the  landlord's  security  ;  but  tiiis  is  not  so.  ^niat 
was  not  the  object  of  the  Legislature ;  the  object  was 
to  benefit  and  protect  tenants  of  a  very  poor  dass : 
Wright  v.  Pearaon,  17  W.  B.  1099,  L.  B.  4  Q.  B.  682. 

J,  B.  BasMMph,  for  the  respondent. — ^The  decision 
of  the  ma^pstrate  is  right.  In  the  Act  '*  bedding  " 
does  not  mdude  **  bestead."  Tbe  bedstead  is  a 
frame  to  support  the  **  bedding."  In  all  the  diction- 
aries there  are  to  be  fouiKl  three  separate  and 
distinct  words—"  bed,"  '<  bedding,"  and  "  bedstead." 
Had  the  word  <'bed"  been  used  in  the  statute 
it  might  weU  be  that  both  "bedding"  and 
"bedstead"  would  have  been  included;  but  that 
word  was  not  made  use  of  in  this  section.  The  word 
"  bedding  "  ought  to  be  construed  in  the  restricted 


JToa  replied. 

Chaitnbll,  J. — The  question  we  have  to  decide  here 
is  not  whether  the  word  "bedstead"  is  commonly 
included  in  the  word  "  bedding,"  but  whether  it  is  so 
included  within  the  meaning  of  the  147th  section  of 
the  County  Courts  Act,  1888.  The  word  "  bedding  " 
occurs  far  more  frequently  in  the  English  language 
in  the  sense  as  apart  from  "bedstead"  than  as 
including  it ;  but  the  question  we  have  to  consider  is 
in  what  sense  the  word  "bedding"  is  used  in  this 
Act  I  am  not  iadined  to  agree  with  the  magistrate 
that  the  section  ouffht  to  be  construed  strictly  on  the 
ground  that  it  tiuces  away  i>art  of  the  landlord's 
security,  but  rather  that  tbe  point  is  upon  whom  does 
the  onus  of  proof  lie  and  which  side  has  to  bring  his 
case  within  the  statute.    That  is  the  real  test 

In  my  opinion  it  is  for  the  tenant  to  bring  himself 


within  the  statute.  In  construing  the  statute, 
however,  the  words  most  not  be  tSkea  as  strictly 
against  him,  but  in  accordance  with  the  object  and 


purpose  of  the  statute  itself.     The   words  of   the 
section   are,    "excepting  the  wearing  apparel  and 
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^bedding  of  snoh  penoD  or  hia  family."  I  Uiink  what 
tlie  Act  means  by  these  words  is  that  whatever  is 
used — however  inappropriate  it  may  be  for  the 
purpose — as  wearing  apparel  or  bedding,  so  lonff  as  it 
reaUv  is  used  as  such,  is  exempt  np  to  the  vune  of 
£6  from  the  liability  to  distress.  Whatever  the 
tenant  happens  to  use  as  sleepins  accommodation  is 
**  bedding  **  for  the  purposes  of  £is  section,  whether 
it  be  a  mattress  on  tne  floor,  or  on  a  raised  frame,  or 
a  bedstead  without  a  mattress ;  so  also  if  he  used  a 
bedstead  in  addition  to  a  mattress. 

In  the  present  case  a  bedstead  as  well  as  a  mattress 
formed  the  sleeping  accommodation,  and  the  bedstead 
was  therefore  privileged  from  distress.  This  case 
must  be  sent  back  to  Sie  magistrate  with  the  intima- 
tion that  in  our  opinion  the  word  **  bedding  "  indudes 
<<  bedstead.*' 

BuoKinLL,  J. — I  entirely  agree. 

Appeal  allowed  ;  leave  to  appeal  re/iued. 

Solicitors  for  the  appellant,  Vandamm  &  Terry. 

Solieitors  for  the  respondent,  Pritchardy  EngUfiM^ 
Jt  4Jbu 


IN  BANKRUPTOY. 


March  23. 


aB.  Div.  1 
((Wright,  J.)/ 

In  re  Flacte. 
Ex  parte  Bbbby  v.  Bast  Loia>ov  Wateb  Co.  (a.) 

Water — WaienvorJea  Clauses  Ads — Recovery  of  arrears  of 
vHiterraie—-Bankruptcy^Adjudioation-^"  Owner  and 
occupier  "— "  Incoming  tenant  *'— Waterworks  Clauses 
Act,  1847  (10  <fc  11  Vict.  c.  17),  s.  63^Me6ropolis 
Water  Act,  1871  (34  A  36  Vict.  e.  113),  s.  48. 

A  trustee  in  bankruptcy  who  takes  over  the  bankrupt's 
premises  is  an  **  incoming  tenant "  unthin  the  meaning 
of  section  48  of  t?ie  Metropolis  Water  Act,  1871,  and  is 
entitled  to  a  supply  of  water  without  being  obliged  to 
defray  the  arrears  of  water  rate  left  unpaid  by  the 
bankrupt. 

Motion  by  the  trustee  in  the  bankruptcy  against 
the  East  London  Water  Co.  to  recover  from  tiiem 
oertain  arrears  of  water  rate  paid  by  him  under 
protest. 

The  bankrupt  FJack  had  been  an  oil  and  colour 
merchant  having  four  shops  in  the  north  of  London. 
A  receiving  order  was  made  against  him  and  he  was 
adjudicated  bankrupt  upon  the  28th  of  July,  1899. 

The  trustee  took  over  the  shops  and  carried  on  the 
l>u8iness  in  order  to  be  able  to  seU  it  as  a  going 
oonoem.  At  the  date  of  the  receiving  order  there 
were  arrears  of  water  rate  due  from  the  bankrupt  in 
respect  of  two  of  the  shops,  and  the  water  company 
thmtened  to  cut  off  the  supply  to  those  shops  unless 
the  ^rustee  paid  the  arrears.  The  trustee  refused, 
pointing  out  that  water  rates  are  not  a  preferential 
claim  in  bankruptcy,  but  offered  to  pay  for  all  water 
supplied  since  the  receiving  order. 

The  water  oompanjr  thereupon  out  off  the  supply 
and  informed  the  sanitary  authority,  who  served  the 
trustee  with  notice  to  close  the  shops.  The  trustee 
then  paid  the  arrears  under  protest  and  now  sought 
to  recover  them  from  the  water  company. 

Frank  MeUor,  for  the  trustee.— The  water  company 
had  no  nght  to  insist  on  payment  of  the  arrears,  or 
to  cut  onthe  water.  They  were  bound  to  oontinue 
the  supply  by  reason  of  section  48  of  the  Metropolis 

(a.)  Beported  by  P.  M.  Fbanoxb,  Esq.,  Barrister- 
at-Law. 


Water  Act,  1871  :  *'In  case  any  oonsumer  leave  Um 
premises  where  water  was  supped  to  him  witbont 
paying  to  the  company  the  rate  due  from  him,  the 
company  shall  not  require  from  the  next  tensnt  of 
the  premises  payment  of  the  arrears  so  loft  unpnd, 
unless  the  incoming  tenant  agreed  with  the 
defaulting  consumer  to  pay  the  arreaca,  but  the 
company  shall,  notwithstanding  any  audi  ansin, 
supply  water  to  tiie  incoming  tenant,  on  being 
required  by  him  so  to  do."  The  trustee  is  in  the 
position  of  an  incoming  tenant  within  this  seeUoi 
because  the  premises  have  vested  in  him  by  viztneof 
the  order  of  adjudication.  This  case  is  d]atiiH|iiieh- 
able  from  In  re  Smith,  Ex  parte  ifeuon,  41  W.  S. 
159,  [1893]  1  Q.  B.  323,  where  there  had  heoa  t 
receiving  order,  but  no  adjudication,  and  the  oflkiBl 
receiver  was  held  not  to  be  an  *'  inooming  teosat" 
under  a  similar  statute. 

Beed,  Q.C,  and  Adand,  for  the  respondents.— We 
rely  on  section  53  of  the  Waterworks  danses  Aet, 
1847  :  "  Every  owner  and  occupier  of  any  dwelling- 
house  .  •  .  flhall,  when  he  has  •  •  •  nsidor 
tendered  the  water  rate  payable  in  respect  mnci, 
...  be  entitled  to  demand  and  receive  frooi  the 
undertakers  a  sufficient  supply  of  water  for  fab 
domestic  purposes.*'  In  this  case  the  tnistee  aa§jd 
not  to  be  considered  as  **  owner  or  ooonpier  "  of  the 
shops,  and  if  he  were,  he  has  not  *'  paid  or  tendend** 
the  water  rate  and  is  not  entitled  to  receive  a  supply 
of  water, 

Frank  MelUr  was  not  called  upon  to  reply. 

Wright,  J.— In  this  case  the  water  oompany  fasie 
made  a  mistake.  I  am  not  called  upon  to  deeiii 
whether  the  trustee  tendered  the  water  rate  or  net, 
but  I  am  inclined  to  think  that  his  offer  to  psj  far 
water  supplied  after  the  bankruptcy  did  amoi^ 
to  a  tender.  The  water  oompany  took  a  wnw 
point,  they  raised  the  question  whether  they  eoilil 
make  the  trustee  pay  the  arrears  of  water  nse 
due  from  the  bankrupt.  Here  the  tmstse  took 
possession  of  the  shops  and  carried  on  the  bonaei 
and  was  in  the  position  of  a  new  tenant.  Ooa- 
sequently,  by  reason  of  section  48  of  the  7'  ' 
Water  Act,  1871,  the  water  oompany  were  \ 
claim   the   arrears  from  him.      In  those 


stances,  although  the  water  oompany  might  have 
refused  a  future  supply  without  payment,  tiiej  took 
up  the  position  that  uiey  were  entitled  to  tibe  snesaef 
water  rate  left  owing  by  the  bankmpt»  and  oeaanged 
to  obtain  payment  of  them.  They  must  repay  to  Ae 
trustee  the  money  they  obtained,  and  then  they  wS 
be  in  a  position  to  insist  on  payment  for  wBlsr 
supplied  and  to  be  supplied  sinoe  the  date  of  the 
bankruptcy. 

Application  allowed. 

Solidtors  for  the  trustee,  Piesse  A  Son. 

Solicitors  for  the  respondents,  Bircham  Jt  Oe. 


Jsn.24.3i> 


Q.  B.  Div.  I 

(Ohannell  and  Bucknill,  JJ.)  f 

National  Spobtino  Club  (Ldutxd)  (AppdlmtiC 
V.  Ck)PB  {Bespondent).  (a.) 

Licensing  law — Proprietary  dub—Company  carryimg  m 
a  dub— Sale  of  liquors — Some  shareholders  ofo 
not  members  of  dub — Necessity  of  lieenoefor  mv  4 
liquors  to  menSters. 

(a.)  Beported  by  Sir  Shxbstok  Bakse,  BbcV. 


by  Sir  HHXBS 
Barzister«at-! 


Law^ 
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The  proprietor  of  an  ordinary  proprietary  dubf  where 
Hit  refreshments  and  liquors  sold  to  tJie  members  are  tJie 
property  of  the  proprietor^  and  where  the  proprietor  gets 
the  vrofit  from  such  sales,  cannot  sell  intoxicc^ng  liquors 
to  the  members  of  the  cliib  untJiout  having  the  necessary 
licences. 

A  limited  comnany  incorporated  under  tJie  Companies 
Ads  carried  on  the  business  of  a  dub.  Most  of  the  share- 
holders of  the  company  were  members  of  the  dub,  bui 
there  were  a  few  outside  shareholders  who  were  not 
members.  The  r^reshments  and  liquors  were  the 
property  of  the  company,  and  the  profits  {if  any)  from 
the  sah  of  such  refreshments  went  to  the  company,  and 
not  to  the  dub. 

Hdd,  that  the  company,  being  a  legcd  entity  distind 
from  the  dub,  and  being  composed  of  different  members, 
could  not  sdl  intoxicating  liquors  or  tobacco  to  members 
of  the  dub  without  the  requisite  licences. 

Case  stated  by  the  metropolitan  polioe-magiBtrate 
sittmg  at  Bow-street  polioe-coutt. 

Informations  were  taken  out  by^  the  resnondent, 
an  o£5oer  of  Inland  Bevenne,  against  the  N'ational 
Sportinp^  dnb  (limited)  (the  appellants)  for  having 
sold  spirits,  wine,  beer,  and  tobaooo  without  having 
in  force  the  lioenoes  required  by  the  various  statutes 
in  that  behalf   for  suoh  sales.     There  were  seven 
summonses  in  respect  of  suoh  sales,  and  the  magis- 
trate oonvicted  the  appellants  on  all  the  summonses, 
and  imposed  in  respect  of  the  charge  of  retailing 
spirits  without  a  licence  a  fine  of  £10  and  £10  lOs. 
costs,  and  on  each  of  the  other  summonses  a  &ae  of 
Is.  and  28.  costs. 
The  following  facts  were  proved : 
The  appeUants  were  a  limited  company  duly  regis- 
tered and  incorporated  under  the  Companies  £itA, 
and  carried  on  the  business  of  a  club  at  No.  43, 
King-street,   Covent-garden,  W.C,  under  the  style 
of   ''The  National  Sporting  dub  (limited),"  and 
rules,  regulations,  and  bye-kws  had  been  made  for 
the  goremment  of  the  dub. 

It  was  admitted  that  the  company  had  no  excise 
fioenoe  for  the  sale  of  any  intozioating  liquor  or 
tobac€X>. 

The  capital  of  the  company  was  £16,000,  divided 
into  6,500  preference  shares  of  £2  each  and  1,500 
ordinary  shares  of  £2  each.  The  preference  shares 
(at  which  rather  more  than  one-half  were  issued) 
"were  originaUj  allotted  to  members  of  the  club,  but 
irere  now  held  partly  by  members  and  partly  by  non- 
members;  the  holding  by  non-members  was  only  of 
Boch.  abares  as  were  not  repurchaseable  by  the  dub 
by  reason  of  their  being  the  property  of  members 
irho  bad  resigned,  or,  havine  been  held  by  members 
t>f  tbe  dub  who  had  died,  had  become  the  pro- 
perty of  their  representatives.  The  preference  share- 
holders were  entitled  to  recdve  out  of  the  profits  each 
fear  a  preferential  dividend  of  8  per  cent,  per  annum. 
Cbe  n^bole  of  the  ordinary  shares  were  tskken  by  the 
wo  -vendors  of  the  business  in  part  payment  of  the 
mrcbase-money,  and  dividends  were  only  payable  on 
Qcb  cnrdxnary  shares  out  of  the  surplus  profits,  if  any, 
n  tlie  year's  workine  after  the  payment  of  the 
ureferentaal  dividend  of  8  per  cent.  No  dividend  was 
ayable  except  out  of  the  net  profits  of  the  company 
rbioib  'vrere  entirdy  earned  on  the  club  premises ;  and 
tie  bv&ainess  of  the  company  was  acquired  from  the 
w€>  -veodors,  who  became  two  directors  of  the  corn- 
any  ;  and  dividends  were  paid  on  the  preference  and 
rdinary  shares  for  the  years  1897  and  1898. 
TxK  ^xxgust,  1895,  a  lease  of  the  dub  premises,  which 
r>  to  tliat  time  had  been  held  by  the  company  from 
i^  -F^endors  of  the  business,  was  grant^  to  the 
ixopaixy  by  the  Duke  of  Bedford  for  a  term  of 
reixty— 006  years  at  a   yearly  rent   of   £750,  the 


company  imdertaldng  to  pay  all  rates  and  taxes,  and 
execute  all  repairs. 

The  rules  enabled  members  to  introduce  guests  ta 
the  dub.  On  ordinary  nights  the  practice  was  for  a 
member  introducing  a  g^est  to  write  his  (th0 
member*s)  name  ana  the  guest's  name  in  a  book  kept 
for  tiiat  purpose.  On  *'  entertainment  nights  " — that 
is  to  say,  on  evenings  when  an  athletic  or  some  other 
display  was  being  hdd  in  the  theatre  of  the  dub — the 
practice  was  as  follows:  Tickets  were  issued  to 
members  desirous  of  introducing  guests,  such  tickets 
being  taken  from  a  book  containing  the  counterfoils 
of  the  same,  and  no  person  was  allowed  to  be 
admitted  to  the  club  on  such  occasions  imless  he 
produced  to  the  officials  especially  employed^  for  the 
purpose  a  tidcet,  on  the  counterfoil  of  whidi  was 
written  the  name  of  the  guest  and  the  name  of  the 
member  introdudng  such  guest,  such  member  being 
bdd  responsible  for  his  guest. 

There  were  provisions  in  the  rules  for  preventing 
persons  not  being  members  of  the  dub  from  paying 
for  any  refreshment  or  tobacco  supplied  to  them  in 
the  club,  and  the  same  must  be  paid  for  by  a  member. 
Those  provisions  were  made  in  good  faith,  and  notices 
oalUnff  attention  to  these  regulations  were  posted  in 
the  Afferent  rooms  on  the  dub  premises.  Strict 
instructions  were  given  to  the  servants  of  the  dub  to 
comply  with  this  rule,  and  several  persons,  induding 
an  ex-inspector  of  the  metropolitan  police,  were 
specifically  employed  (as  on  other  **  entertainment 
nights  ")  to  see  that  suck  rule  was  carried  out 

All  intoxicating  liquor  and  tobacco  served  upon  the 
club  premises  was  supplied  to  the  National  l^>orting 
Club  (Limited),  and  paid  for  by  the  company's  cheque, 
and  the  profit  (if  any^  upon  the  sale  of  the  same,  as 
weU  as  all  pronts  denvea  from  carrying  on  the  dub, 
went  into  the  funds  of  the  company,  and  were  dis- 
tributed in  dividend  among  the  sharcuiolders. 

On  the  eveninffs  of  the  24th  of  April  and  the  1st  of 
May,  1899,  whi(£  were  **  entertainment  nights,"  the 
respondent,  an  officer  of  Inland  Bevenue,  in  company 
witn  a  Mr.  Thorpe,  also  an  officer  of  Inhmd  Bevenue, 
obtained  admission  to  the  dub  by  means  of  tickets 
whidi  had  been  obtained  from,  and  the  counterfoils  of 
which  were  signed  by,  a  member. 

On  the  24th  of  April  the  officers  Oope  and  Thorpe 
arrived  about  9  p.m«  At  the  door  they  handed  in 
their  tickets  and  passed  in  downstairs  through  a 
refreshment  room  mto  a  theatre.  A  boxing  com- 
petition was  going  on.  About  10  p.m.  there  was  an 
interval  and  they  went  into  the  refreshment  room 
where  there  was  a  bar  with  tables  there.  Thorpe 
ordered  supper  for  two,  half  a  bottle  of  claret,  and  a 
glass  of  em  and  soda  from  a  waiter.  No  question 
was  asked  as  to  their  being  members.  They  had 
signed  no  book.  What  Thorpe  ordered  was  supplied 
and  he  paid  the  waiter.  After  that  Cope  ordmd  of 
the  waiter  two  dgars  and  was  suppliea,  payine  2s. 
After  that  the  officers  went  to  the  bar,  and  Cop» 
ordered  of  the  barmaid  one  gin  and  soda  and  one> 
bottle  of  beer.  She  served  the  gin  and  as  she  was 
pouring  the  soda  out  she  asked  if  Oope  was  a  member 
and  without  waiting  for  an  answer  finished  pouring 
it  out.  Oope  made  no  answer,  but  put  down  2s.  The^ 
beer  was  supplied  too.  There  were  other  persons  in 
the  room  b^g  supplied  with  liquors  and  tobaooo. 

On  the  1st  of  May  the  same  officers  went  to  the 
dub  again.  They  handed  in  the  tickets.  They  were 
not  asked  any  questions,  and  signed  no  book.  There 
was  a  boxing  competition  going  on,  and  in  the 
interval  the  officers  went  into  the  refreshment  room. 
Thorpe  ordered  supper  and  gin,  claret,  and  cigars  of. 
the  waiter.  They  were  supplied,  and  Thorpe  paid. 
The  officers  went  to  the  bar  and  Oope  orderad  from 
the  same  barmaid  one  gin  and  so^^  bottle 
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Bms.  She  said:  '*Aze  yoa  a  member?"  Oope 
ndd  *'  No."  She  said :  <<  Toa  know  you  are  not 
allowed  to  {My"— and  did  not  supply.  While  the 
offioerswere  in  the  refreshment  room  other  persons 
were  being  served  with  liquors  and  tobacco. .  Kaving 
regard  to  the  circumstances  in  which  these  officers 
were  senred  and  to  the  evidence  as  to  the  precautions 
against  the  service  of  non-members,  the  magistrate 
was  of  opinion  that  for  the  purposes  of  this  case  the 
respondent  and  the  other  officer  were  in  the  position 
of  members  of  the  dub,  that  tiiey  were  in  fact  taken 
and  assumed  by  the  waiters  and  barmaid  who 
supplied  them  to  be  members  of  the  dub,  and 
under  that  assumption  the  officers  were  in  fact 
kupplied  by  the  waiters  and  barmaid  as  members  of 
the  dub.  ^  The  magistrate  thought  that,  if  the  waiters 
or  barmaid  had  knowingly  supplied  non-members, 
ihev  would  have  acted  beyona  the  scope  of  their 
author!^  in  so  doing ;  and  he  found  as  a  fact  that 
they  sold  the  liquors  and  tobacco  to  the  officers 
tldnking  they  were  members,  and  he  declined  to  deal 
with  the  case  as  one  of  a  sale  to  non-members. 
Neither  the  waiters  nor  the  barmaid  were  called 
before  him. 

It  was  alao  proved  by  these  Excise  officers,  and  not 
disputed  by  the  appdlants,  that  on  each  of  the  two 
visits  a  number  of  members  of  the  dub  were  served 
with  intoxicating  liquors  and  tobacco  upon  the  dub 
premises,  and  the  magistrate  found  as  a  fact  that  the 
appdlants,  on  the  24th  of  April  and  the  1st  of  May, 
midd  a  praotice  of  sellinff ,  and  did  sell,  both  intoxi- 
cating liquors  of  the  kincu  mentioned  in  the  informa- 
tion and  tobacco  to  members  of  the  dub. 

On  the  part  of  the  appdlants  it  was  contended  that 
the  sale  py  the  National  Sporting  dub  (Limited)  of 
intoxicating  liquors  and  tobacco  to  the  shardiolders 
of  the  company  who  were  members  of  the  dub  was  a 
sale  to  members  of  their  own  property,  or,  at  all 
events,  of  propert;^  of  which  the  members  were 
co-owners,  or  in  wmch  the  members  had  an  interest, 
and  was  not  a  sale  within  the  meaning  of  ttie  statutes 
under  whidi  the  proceedings  were  taken ;  and  that, 
therefore,  no  licence  was  necessary;  and  special  reliance 
was  placed  by  the  appellants  upon  the  cases  of  Graf 
V.  Evatii,  30  W.  R.  880,  8  a  B,  D.  373,  and  Newel 
V.  Hemingway,  58  L.  J.  M.  0.  46,  37  W.  B.  Dig.  109. 

On  behalf  of  the  respondent  it  was  contendMl  that 
the  intoxicating  liquor  and  tobacco  sold  to  the  mem- 
bers of  the  National  Sporting  Club  (Limited)  were 
the  property  of  the  limited  company  and  not  of  the 
memben  of  the  dub,  and  that  in  any  case  such  sale 
was  an  infringement  of  the  statutes. 

The  attention  of  the  magistrate  was  called  to  the 
following  cases:  Oraff  t.  Evans;  Newell y.  Heming- 
wa/y\  ^eumusnv.JbneA,  17  Q.B.D.  132,  34  W.E.  Dig. 
106;  Bond  v.  Evans,  36  W.  E.  767,  21  Q.  B.  D.  249 ; 
Bowyer  v.  Percy  Supper  Club,  42  W.  B.  29,  [1893] 
2  Q.  B.  164;  John  Foster  &  Sons  v.  Commissioners 
of  Inland  Revenue,  42  W.  R.  269,  [1894]  1  a  B.  616 ; 
(kdlman  v.  MUls,  [1897]  1  Q.  B.  396,  46  W.  R.  Dig. 
98;  Lynam  v.  O'Bnlly,  [1898]  2  Ir.  R.  48;  and  to 
theSaleof  Gh>ods  Act,  1893,  s.  1,  sub-section  1. 

The  magistrate  was  of  opinion,  upon  tiie  evidence, 
that  the  appellant  company  was  carrying  on  the 
business  of  a  proprietary  dub,  the  goodwiU  and  fixtures 
whereof  the  company  had  bought;  that  the  company 
known  as  the  National  Sporting  dub  (Limited)  was  a 
separate  legal  entity  distinct  fiom  the  club  and  also 
distinct  from  its  shareholders ;  that  the  refreshments, 
Bquon,  and  tobacco  sdd  were  bought  for  and  paid 
for  by  the  company,  and  were  the  property  of  the 
company,  and  not  in  any  way  the  property  of  the 
members  of  the  dub ;  that  the  refreshments,  liquors, 
and  tobacco  were  sdd  by  and  for  the  company  to  the 
i&difidttal  members  of  the  dub  who  were  ^applied 


therewith  by  the  waiters  and  barmaid ;  that  all  the 
profits  from  the  sale  of  the  refreshments,  liquors,  and 
tobacco  to  members  of  the  dub,  and  from  carxroig  on 
the  dub,  were  the  property  of  and  received  by  toe  oom- 
pany,  and  were  divisible  amongst  the  shareholdecs  ol 
the  company  as  sudi  according  to  their  remotive 
rights;  thatthemanagers,  waiters,  barmaid,  ana  other 
servants  employed  in  the  dub  were  the  servants 
of  the  company,  and  that  there  was  no  transfer  ol 
the  property  in  any  liquor  or  tobacco  until  tiie  'osst- 
ticuhtr  uquor  or  tobacco  was  supplied  and  handed  to 
the  member  of  the  dub  ordering  it,  who  was  in  fact 
thereby  bound  to  pay  for  it,  and  that  sudi  supplying 
and  handing  over  the  liquor  and  tobaooo  was  a  sals 
thereof. 

The  magistrate  convicted  the  company 
of  two  offences  against  6  Geo.  4,  c.  81,  s.  26,  for  i 

and  of  two  (fences  aoainst  the  same  enactment  far 
deaJing  in  tobacco  wiuiout  a  licence  on  the  two  days 
respectivdy;  and  of  two  offiances  against  23  ft  24 
Vict.  c.  27,  s.  19,  for  selling  wine  by  retail  wijObont  a 
licence,  and  of  one  offence  against  4  &  6  Wliu  4, 
c  86,  s.  17,  for  sdting  beer  by  retail  without  a  Hoenoa, 
and  he  imposed  the  penalties  as  above  stated* 

The  question  for  the  opinion  of  the  oourt  was 
Whether  upon  the  above  statement  of  facts  the 
ma^trate  came  to  a  correct  determination  and 
decuion  in  ^oint  of  law  with  regard  to  the  said  sals 
of  intoxicating  liquors  and  tobacco  to  members  of 
the  dub. 

LawBon  Walton,  Q,C.,  and  C.  MatJuwBf  for  the 
appellants. 

Sir  Richard  Webster,  A.G»,  Danckwerts,  Q.C.,  and 
Rowlatt,  for  the  respondent,  were  not  oalled  apon  to 
argue. 

[CHAimBLL,J.,totheAttomey-Qeneral:  If  yon  an 
content  to  have  this  appeal  dismissed  on  the  pound 
that  in  this  case  there  were  outside  ahareholdera,  we 
are  prepared  to  do  that,  but  if  you  want  to  use  fte 
case  to  argue  other  questions  we  must  hear  yoo. — 
Sir  R.  Webster,  A.G. :  That  would  be  sufBdent  far  ov 
purpose ;  but  it  is  necessary  to  see  what  this  dab 
really  is.  It  is  the  directors  of  the  company  wiM> 
have  the  general  management  of  the  dub.  Rue  107 
says  so. — Qhannell,  J. :  That  is  the  reason  why  we 
are  prepared  to  give  judgment  dismissing  the  appeal 
upon  the  spedal  facts  of  this  case  withont  considfring 
the  more  general  question  of  what  the  result  would  he 
when  the  company  is  incorporated.] 

Chanksll,  J. — In  this  caselamof  opinion  that  tiba 
appeal  must  be  dismissed.    There  have  been  a  good 
many  cases  dted  to  us,  and  the  ^rindple  oi  moss 
cases  has  been  referred  to,  but  I  tmnk  that  this  oass 
must  be  disposed  of  on  its  special  facts.    The  law 
with  reference  to  purdy  members*   dubs  may  be 
taken  to  be  settled—namely,  that  in  the  case  of  poniy 
members'  dubs  a  licence  is  not  required ;  that  tlie 
form  that  is  gone  through  in  the  coffee  room  or  in 
other  places  m  the  dub  where  refreshments  are  aold, 
in  one  sense  is  not  a  sdlins  of  liquors  so  as  to  make 
the  licensing  laws  appUcable,  but  that  it  is  merely  a 
form  of  dismbuting  common  property.    It  is  Ucsitad 
as  being  analogous  to  the  simple  case  in  ^diich  people 
living  m  the  same  house  mifkt  order  a  cask  Si  bear 
from  the  brewers — order  it  all  together  on  tfccsr 
joint  aocount^and  arrange  between  themselvea  tbat 
the  proportions  in  which  the^  should  pay  for  it 
should  be  the  proportions  in  which  they  used  it  and 
that  an  account  should  be  kept  of  the  quantitjr  ijher 
each  had  out  of  it.     As  in  that  case  there  woald 
dearly    be    one    purchase    of    the    cade   of    beer 
the  beer  would  beoome^not  their  joint  ptof^mtj^ 
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becanae  they  miffht  not  all  have  equal  intereflts — ^bnt 
property  in  whidi  they  all  had  a  common  interest, 
and  the  arrangement  would  be  a  mere  distribution  of 
common  property.     Members'  dubs  are  treated  as 
being  simOar  to  l^at.    Then  it  has  further  been  held 
that,    that   being  the    principle  applicable    to    the 
members'  clubs,  it  is  not  altered  by  the  fact  that  the 
property  is  vested,  for  purposes  of  convenience,  in 
trustees.    In  the  case  where  it  is  vested  iu  trustees 
the  property  is,  of  course,  in  those  trustees,  and  in 
one  sense  the  members'  clubs  have  no  legal  property 
—certainly  in  the  stock  of  exciseable  articles — ^but 
they  have  an  interest  in  them,  and  whether  we  may 
properly  call  it  an  equitable  interest  or  not,  I  do  not 
know  and  it  does  not  si^ify.     For  this  purpose  it  is 
treated  just  the  same  as  if  the  legal  property  had  been 
in  them ;  it  is  so  to  all  intents  and  purposes,  and  it 
is  treated  in  that  case  as  being  a  mere  distribution 
of     property     in     which    they    have    a    common 
interest,    although    the  legd.  interest   is  vested  in 
trustees.    Coimsel  for  the  appellants  may  be  quite 
right — though  I  express  no  opinion  upon  the  matter — 
in  saying  that  a  corporation  may  be  constituted  a 
members*  club  which  may  stand  in  exactly  the  posi- 
tion which  the  trustees  stand  in  in  the  case  I  have 
put.    That  much  seems  clear.    He  may  also  be  right 
in  saying  that  Newell  v.  Hemingway  is  a  distinct 
authority  to  that  effect.     Possibly  it  is,  but  possibly, 
on  the  other  hand,  it  may  be  explained  merely  by  the 
fact  that  it  was  only  the  manager  who  had  been 
proseouted  in  that  case.    I  say  nothing  about  which 
way  it  is,  because  I  do  not  think  the  facts  of  this 
case  bring  this  case  within  the  principle,  even  if  he  is 
right  ai>on  it ;  and  as  to  that,  we  have  not  heard  the 
Attorney-General's  argument  upon  that,  or  indeed 
upon  any  part  of  the  case.     Going  on  from  that, 
what  is  the  case  in  an  ordinary  proprietor's  dub  ? 
I  propose  to  imitate  the  caution  of  Wright,  J.,  in  one 
of  the  oases,  in  not  laying  down  any  general  rule 
applying  to  proprietary  clubs  generally,  because  I 
can  oonoeive  that  it  is  possible  that  a  dub  might 
exist    which    might    be    called   a   proprietary  dub 
and    in  which    neverthdess   the   proprietors  might 
really  be  in  the  position  of  trustees  of  a  members' 
dub.      It  is  possible  by  special  constitution,  and  it 
mig^ht   be  so;    but  to  take  the  ordinary  case  of  a 
proprietary  dub,  or  the  case  of  an  individual  or  of 
several   individuals  joining  together,  an    individual 
rana  the  club,  as  it  is  called,  provides  everything  that 
is  provided,  but  only  to  persons  who  are  members  of 
the  dub.    He  does  not  allow  everybody  to  come  into 
the   place,  or  to  use  the  place  or  have  his  liquors 
there,  as  an  hotd  proprietor  would  do.    He  is  either 
elected  by  the  membm  themselves  or  by  a  committee 
or  in  some  way  or  other  by  the  club.    It  is  a  very 
Hmited  jwrtion  of  the  public  who  have  the  benefit  of 
the  institution,  nevertheless  the  proprietor  manages 
the  ^whole  thing ;  the  property  is  his  both  legally  and 
in    fact.      The   members    have    no   interest  in  the 
property  at  all,  and  it  is  impossible  to  bring  that  case 
within  the  suggestion  that  it  is  a  mere  distribution  of, 
and    a    mere  mode  of  enjoying,  property  in  which 
they  have  a  common  interest.    That  seems  to  me  to  be 
the  case  in  reference  to  an  ordinary  proprietor's  dub  in 
-which  the  proprietor  makes  a  profit  out  of  the  concern. 
It  has   been  said,  and  rightly  said,  in  the  members' 
clah  cases  that  it  does  not  signify  whether  there  is  a 
profit  or  not — that  is  to  say,  that  it  does  not  signify 
whether  the  articles  are  sold  in  the  club  at  the  exact 
ooat   price,  or  whether  they  are  sold  for  something 
greater   than  the  exact  cost  price,  so  as  to  make  a 
profit  to  the  club.    That  does  not  signify  in  the  case 
of  the  members'  dub,  because  the  profit  there  goes  to 
the  g^eneral  purposes  of  the  dub  and  is  distributed 
again  among  the  members,  and  so  it  is  only  a  mode 


of  distributing  and  enjoying  common  property. 
Where,  however,  there  is  a  proprietor  of  the  club  it 
is  a  very  important  question— to  whom  does  tiie  profit 
go,  and  who  bears  the  loss  if  there  is  a  loss  ?  The 
Irish  case  {Lynam  v.  O'Reilly,  [1898]  2  Ir.  Bep.  48) 
which  has  been  dted  is  important,  to  a  certain  extent, 
in  bringing  that  out. 

The  resmt,  therefore,  seems  to  me  to  be  that  it  is 
quite  clear  in  prindple  that  in  the  case  of  what  I  call 
an  ordinary  proprietor's  club — that  is,  where  the  pro- 
prietor gets  the  profit  of  the  transaction  and  is  cann- 
ing on  the  business — there  is  a  case  of  sale,  and  sale  by 
retaO.  I  further  think  that  that  was  in  fact  dedded, 
and  must  be  taken  to  have  been  dedded,  in  Bowyer  v. 
Percy  Supper  Cluh,  because  although  it  is  true  that 
observations  were  made  by  one  of  the  learned  judges 
which  show  that  he  did  not  agree  with  the  magis- 
trate in  point  of  fact,  yet  we  might  assume  that  he 
dedded  the  case  upon  that  ground.  He  purports  to 
decide  it  upon  the  very  ground  upon  whion  I  think  it 
ought  to  have  been  dedded,  and  upon  whidi  the  case 
of  a  purely  proprietor's  dub,  where  the  proprietor 
gets  the  profit,  ought  to  be  dedded.  The  important 
passage  of  that  judgment  begins  where  Mathew,  J., 
says :  "  It  is  agreed  on  all  hands  that  the  stock  of 
wines  and  spirits  in  this  place  bdonged  to  the  pro- 
prietary company.  It  is  agreed  further  that  the  com- 
pany was  under  no  obligation  to  furnish  the  members 
of  the  dub  with  any  spedal  wine  or  any  particular 
spirits.  The  company  supplied  them  as  it  thought 
proper  out  of  its  stock."  In  many  or  most  pro- 
prietary dubt  there  would  be  a  tanff  put  up  that 
would  be  generaUy  settled  in  concert  with,  and  in 
consultation  between,  the  proprietor  and  the  members. 
That  is  only  a  portion  of  tne  terms  on  which  the 
members  have  come  into  the  dub  and  paid  thdr 
subscriptions ;  it  is  a  matter  of  arrangement  and 
does  not  give  them  any  real  interest  in  the  property 
of  the  club  or  in  the  stocks  of  wines  and  spirits 
which  are  distributed  when  sold  in  the  coffee-room. 
That  appears  to  me  to  be  dearly  the  prindple  of  an 
ordinary  proprietary  dub,  and  that  appears  to  me  to 
have  been  dedded  in  Bowyer  v.  Percy  Supper  Club. 
From  my  recollection  of  tliat  case  I  tiiink  it  was  so 
understood  at  the  time,  and  it  was  understood  as  a 
decision  that  proprietary  dubs  pure  and  simple 
required  a  licence,  although  Wright,  J.,  carefully 
said  that  he  did  not  say  there  might  not  be  pro- 
prietary dubs  which  would  really  come  under  the 
same  principle  as  members'  dubs. 

That  being  so,  how  are  we  to  deal  with  the  present 
case  P  The  present  case  is  not  a  case  in  which  the 
members  of  the  dub  have  been  incorporated  into  a 
simple  corporation  consisting  soldy  and  entirdy  of 
the  members  of  the  club.  If  that  were  the  case  the 
argument  might  be  a  strong  one ;  but  we  said  we 
should  not  decide  that  point,  and  I  do  not  dedde 
it.  The  argument  is  a  strong  one  to  say  that  the 
corporation  are  simply  put  in  the  position  of  a 
members'  club,  although  in  law  the  shareholders 
in  the  company  have  no  interest  at  all  in  the 
property  of  the  dub.  They  have  only  a  right  to  share 
in  the  ultimate  proceeds  of  it  in  certain  circum- 
stances ;  and  althoup^h  in  law  the  company  is  a  legal 
entity  entirdy  distinct  from  its  shareholders,  yet 
neverthdess  in  such  a  case  as  that,  it  might  wdl  be  held 
(and  counsel  for  the  appellants  says  it  was  hdd  in 
Netvell  V.  Hemingway)  that  it  was  still  a  mere  case  of 
distributing  property  in  which  the  shareholders  of 
the  company  and  the  members  of  the  dub— who 
would  be  identical  in  that  case— had  a  common 
interest.  But  in  this  case  the  constitution  of  the 
company  does  not  appear  to  me  to  be  confined  to  a 
mere  incorporation  of  the  members  of  the  dub ;  as  a 
matter  of  fact  there  are  more  than  members. '  It  it 
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said  that  the  number  is  few  and  arising  from  accidental 
oircumstances — from  people  having  resigned  or  people 
having  died — but  there  are  some  outside  shareholders, 
and  therefore  we  have  got  a  legal  entity  (the  corpora- 
tion) which  is  not  either  in  law  or  in  fact  *'the 
members'  club  ** ;  and  it  is  to  that  outside  body  that 
the  property  of  the  dub  belongs.  If  the  members  of 
the  club  in  buying  or  taking  liquors  on  the  dub 
premises  are  distibuting  some  common  property  they 
are  distributing  not  their  own  common  property,  but 
the  common  property  of  a  different  body — namdy,  the 
shareholders  in  the  company.  The  consequence  is 
that  the  case  is  dearly  brought  within  the  case  of  an 
ordinary  proprietor.  The  "proprietor*'  in  this  case 
is  incorporated,  but  the  proprietor  makes  profits  out 
of  his  dub  and  pays  dividends,  and  there  are  some 
few  shareholders  who  are  not  members  of  the  dub 
actually  taking  profits  arising  from  the  sale  of  the 
liquors,  or  at  any  rate  from  the  general  carrying-on 
of  the  dub  in  which  the  liquors  are  sold,  and  of 
which  the  selling  of  the  liquors  forms  part.  It  seems 
to  me,  therefore,  quite  impossible  to  bring  this  case 
within  the  prindple  of  members'  dubs.  It  comes 
within  the  case  of  a  proprietary  club  where  there  is 
a  sale  of  liquors,  and  it  is  a  sale  by  retail ;  and  whether 
we  treat  this  case  as  arisine  upon  the  words  of  the 
Excise  Act  or  upon  the  words  of  the  3rd  section  of  the 
Licensing  Act,  1872,  it  is  dearly  within  it  On  this 
ground  &e  appeal  must  be  dismissed. 

BuoKNiLL,  J. — I  entirdy  concur,  and  I  do  not 
think  I  can  add  anything. 

Appeal  dismis&ed, 

Bolidtors  for  the  appellants.  Lea  &  Lea, 

Solidtor  for  the  respondent,  The  SoUa'tor  of  Inland 
Bevenue, 


acotttt  of  Appeal. 
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(Collins  and  Bomer, 

Street  v.  Street,  (a.) 

Practice  —  Costa  —  Arbitration  — Reference  of  action — 
Costs  of  reference  in  discretion  of  arbitrator — Award 
for  less  than  £50'-8cale  of  cosU—R.  S,  C,  1883,  ord. 
65,  r.  12. 

Where  an  action  of  contract  is  referred  to  arbitration^ 
whether  compulsorily  or  by  consent^  upon  the  terms  that 
the  costs  of  tJie  action  shall  abide  the  event  of  the  aioard^ 
and  the  costs  of  the  reference  and  award  shall  be  in  the 
discretion  of  the  arbitrator,  if  the  arbitrator  awards  (he 
plaintiff  a  sum  less  tlian  £50  and  orders  that  the 
defendant  shall  pay  the  plaintiff*s  costs  of  the  reference 
and  award,  such  costs  may  be  taxed  on  the  High  Court 
scale,  aUTiough  by  virtue  of  ord,  65,  r.  12,  the  plaintiff  *s 
costs  of  the  action  can  only  be  taxed  on  the  county  court 
scale. 

Moore  v.  Watson,  15  FT,  R.  429,  L.  R.  2  C.  P.  314, 
overruled. 

Galatti  v,  Wakefield,  4  Ex.  D.  249,  27  W,  R.  Dig. 
69,  followed. 

Appeal  from  an  order  of  Bigham,  J.,  refusing  a 
review  of  taxation  of  costs. 

The  action  was  brought  in  the  district  registry  of 
Manchester  to  recover  a  sum  of  £90,  the  balance  of 
an  account  for  building  work,  and  the  defendant  set 
up  a  counterclaim. 

(a.)  Reported  by  F.  G.  BuoKER,  Esq.,  Barrister- 
at-Law. 


By  an  order  of  the  district  registrar,  the  action,  as 
involving  mere  matters  of  account,  was  referred  to  an 
arbitrator  agreed  on  by  the  parties,  and  the  order 
provided  that  the  costs  of  the  action  should  abide  the 
event  of  the  award,  and  that  the  costs  of  the  refer- 
ence and  award  should  be  in  the  discretion  of  the 
arbitrator. 

The  arbitrator  made  an  award  in  favoar  of  the 
plaintiff  for  £33,  and  ordered  that  the  defendant 
should  pay  the  plaintiff's  costs  of  the  reference  and 
award. 

On  the  case  coming  before  the  district  registrar  lor 
taxation  of  costs,  he  directed  that  the  plaintiff's  costs 
of  the  action  should  be  taxed  on  the  ooonty  court 
scale,  the  plaintiff  having  recovered  a  sum  lees  than 
£50,  but  that  the  costs  of  the  reference  and  awtrd 
should  be  taxed  on  the  High  Court  scale. 

Bigham,  J.,  refused  an  application  by  the  defendant 
for  a  review  of  taxation. 

The  defendant  appealed. 

H.  Tindal  Atkinson,  for  the  defendant. — ^The  dbtrict 
registrar  had  no  jurisdiction  to  tax  the  costs  of  the 
reference  and  award  on  the  High  Court  scale.  By 
ord.  65,  r.  12,  "In  actions  founded  on  contract,  in 
which  the  plaintiff  recovers,  by  judgment  or  other- 
wise, a  sum  (exclusive  of  costs)  not  exceeding  £50,  he 
shall  be  entitled  to  no  more  costs  than  he  would  have 
been  entitled  to  had  he  broug^ht  his  action  in  a  county 
court,  unless  the  court  or  a  judge  otherwise  orders." 
The  costs  of  the  reference  and  award  as  wdl  as  the 
costs  of  the  action  ought  to  have  been  taxed  on.  Oe 
county  court  scale.  In  Moore  v.  WaUon,  15  W.  B. 
429,  L.  B.  2  C.  P.  314,  which  was  a  case  of  a  com- 
pulsory reference  under  the  Common  Law  Pkooednre 
Act,  1854,  it  was  ordered  that  the  costs  of  tiie 
reference  should  be  in  the  discretion  of  the  arbitrator, 
as  in  the  present  case.    The  arbitrator  awarded  the 

Slaintiff  a  sum  less  than  £20,  and  directed  the 
efendant  to  pay  the  costs  of  the  reference.  But 
the  court  hdd  that  the  plaintiff  was  not  entitled  to 
these  costs,  by  reason  of  section  11  of  the  Goosty 
Courts  Act  (13  &  14  Yict  o.  61).  This  is  a  case  of  a 
compulsory  reference,  and  the  prindple  of  that  ease 
applies. 

A.  J.  Ashton,  for  the  plaintiff. — ^This  is  a  reference 
by  consent.  Unless  the  psrties  had  consented,  the 
district  registrar  could  only  have  sent  the  caae  to  sn 
offidal  referee.  In  GalaUi  v.  Wakefield,  4  Sx.  D.  249. 
27  W.  B.  Dig.  69,  it  was  hdd  that  the  rule  laid  down 
in  Moore  v.  Watson  did  not  apply  to  a  reference  by 
consent.  Moreover,  the  court  expressed  great  doubt 
as  to  the  correctness  of  Moore  v.  Watson^  and  that 
case  ought  now  to  be  overruled.  See  also  ffoOamd  v. 
Vincent,  2  W.  B.  96,  9  Exch.  274.  and  Forshaw  v.  De 
WetU,  19  W.  B.  777,  L.  B.  6  Ex.  200. 

Collins,  L.  J. — In  this  case  an  action  was  refened 
to  an  arbitrator  agreed  upon  by  the  parties  by  ai 
order  which  directed  that  the  coats  of  the  action 
should  abide  the  event  of  the  award,  and  that  the 
costs  of  the  reference  and  award  should  be  in  the  dis- 
cretion of  the  arbitrator.  The  plaintiff  recovered  bj  the 
award  a  sum  less  than  £50,  and  he  is  aocordingl  j  noi 
entitled  to  more  costs  of  the  action  than  he  wookl  F 
got  in  the  county  court.  The  costs  of  the  i 
however,  have  been  allowed  on  the  High  Court  i 
Against  this  taxation  the  defendant  appeals,  and  lie 
relies  on  the  case  of  If  oore  v.  Watson.  That  was  a  oass 
of  a  compulsory  reference,  and  there  it  was  czdered,  m 
it  was  here,  that  the  costs  of  the  cause  should  abide 
the  event,  and  that  the  costs  of  the  reference  efaiovld 
be  in  the  discretion  of  the  arbitrator.     The 


held  that  in  a  compulsory  reference  the  costs  of  the 
reference  were  to  he  treated  as  part  of  the  coats  of 
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t&e  oanae,  and  were  theirefore  gOTemed  by  the  rule 

debarring  a  plaintiff  who  zeooyered  len  than  £20 

from  reooTering  anv  ooats  of  action.     That  was  a 

dednon  with  regaid  to  compalnory  referenoea.    The 

defendant  contends  that  the  present  case  Is  one  of  a 

compulsory  reference,  and   that   it   is  coyered   by 

Moore  y.   WaUon.    Moore  y.   WcUaotif  howeyer,  has 

been  criticized  in  QaUxUi  y.  Wakefield.    In  that  case 

an  action  was  referred  to  arbitration  by  consent,  and 

it  was  urged  that  the  principle  laid  down  in  Moore  y. 

Watson  as  to  a  compulsory  reference  was  equally 

applicable  to  a  reference  by  consent,  and  that  in  either 

ease  the  coats  of  the  reference  were  part  of  the  costs 

of  the  cause.    But  in  answer  to  that  JBram well,  HJ., 

commented  on  the  earlier  case.    He  said,  '*  Beliance 

has  been  placed  upon  Moore  y.  Waison :  it  seems  to 

me  that  that  case  is  quite  distinguishable  from  that 

before  us;  but  I  desire  to  add  that,  as  at  present 

adyised,  I  do  not  agree  with  the  deciuon."    Brett, 

L.J.,  abo  refrained  from  ajpproying  of  it.    Moore  y. 

Wateon  has  been  again  referred  to  in  Ferguason  y. 

Davison,  30  W.  B.  462,  8  Q.  B.  D.  470.    Counsel  for 

the  plaintiff  called  our  attention  to  a  case  under  the 

earlier  practice,  Holland  y.  Vincent.    That  was  a  case 

of  a  refer«noe  in  an  action,  but  it  does  not  appear 

whether  it  was  by  consent  or  not.    The  costs  of  the 

reference  and  award  were  to  be  in  the  discretion  of 

the  arbitrator.    The  arbitrator  made  an  award  in 

fayour  of  the  plaintiff  for  £17,  and  ordered  the  costs 

of  the  reference  and  award  to  be  paid  by  the  defendant;. 

The  master  treated  the  costs  both  of  the  cause  and 

the    reference    as .  goyerned   by   the   rule   in   the 

"  Directions  to  the  Masters  of  the  Courts  of  Hilary 

Term,  16  Yiot,"  makinff  a  lower  scale  applicable 

where  the  sum  recoyered  did  not  amount  to  £20.    It 

seema  to  me  that  the  same  point  was  raised  there  as 

hare.     Does  the  lower  scale  coyer  the  costs  of  the 

referenoe  as  well  as  the  costs  of  the  action  P    The 

court  held  that  the  lower  scale  did  not  apply  to  the 

costs  of  the  reference,  but  only  to  the  costs  of  the 

actioiu    Thatcase  is  an  authorily  that  the  costs  of  the 

referenoe  are  not  part  of  the  costs  of  the  cause ;  and  it 

waa  not  dted  in  Moore  y.   Watson.    In  Forshaw  y. 

De  Wette  an  arbitrator  made  an  award  for  less  than 

£10  in  tort  and  less   than  £20   in   contract,  and 

directed  the  defendant  to  pay  the  costs  of  the  referenoe 

and  award.    It  was  held  that,  though  the  plaintiff 

waa  debarred  from  recoyering  any  costs  of  the  cause, 

the   costs  of  the  referenoe  and  award  were  on  a 

different  footing,  and  the  plaintiff  was  entitied  to  those 

oosta.     These  cases  seem  to  me  inconsistent  with  the 

principle  lying  at  the  bottom  of  Moore  y.  Watson. 

The  reference  in  the  present  case  is  in  one  sense  a 
oompolsory  reference,  but  it  is  also  a  reference  by 
oanaent,  because  the  ]person  named  as  arbitrator  could 
not  haye  been  appomted  except  by  consent.  The 
reference  giyes  him  a  discretion  oyer  costs.  Why 
does  not  the  consensual  part  of  the  reference  extend  to 
what  the  named  person  is  to  do  in  dealing  with  costs  P 
In  my  opinion  the  order  for  referenoe  in  this  case  is 
Tirtaally  a  consent  order.  But  whether  that  be  so  or 
not,  I  think  that  the  opinions  of  Bramwell,  L.  J.,  and 
other  judges  justify  us  in  saying  that,  eyen  supposing 
it  to  be  a  compulsory  reference,  the  costs  of  the 
zefereooe  are  not  part  of  the  costs  of  the  cause,  and 
that  cyrd.  65,  r.  12,  does  not  apply  to  them. 

ItoscBB,  L.J.— I  agree.  I  think  that  a  reference 
•ach  aa  we  haye  to  deal  with  in  this  case  is  a  reference 
hy  consent  within  the  meaning  of  consent  as  used 
En  GaiaUi  y.  Wakefield.  If  so,  this  case  is  soyemed  by 
OaiaUi  t.  Wakefield ;  but  in  my  opinion  Uie  question 
liionld  he  decided  on  a  broad  ground,  and  we  ought 
U>  coDflsder  what  is  the  meaning  and  effect  of  this 
order    of  reference,  if  it  is  a  compulsory  order.    I 


the  costs  of  the  reference  are  left  in  the 
discretion  of  the  arbitrator  and  are  not  made  merely 
part  of  the  costs  of  the  action.  The  arbitrator  has  a 
ais(vetion  expressly  giyen  him  by  the  order,  and 
under  it  he  can  deal  with  the  costs  of  the  reference 
apart  from  the  costs  of  the  action.  I  diugree  with 
Moore  y.  Watson,  and  I  agree  with  what  was  said  by 
Bramwell,  L.  J. ,  in  Gdlatti  y .  Wakefield.  The  authority 
of  Moore  y.  Watson  received  a  blow  in  GalatH  y. 
Wakefield,  and  it  remains  with  us  to  giye  it  the  coup 
de  grace.  As  to  ord.  65,  r.  12,  I  think  it  refers 
only  to  the  costs  of  the  action  and  does  not  indude 
the  costs  of  the  reference. 

The  question  remains,  Has  the  arbitrator  exercised 
his  discretion  P  I  think  he  had  a  discretion  to  say  on 
what  scide  the  costs  of  the  reference  should  be  taxed. 
His  award  is  silent  as  to  the  scale  of  costs ;  but  what 
is  the  proper  inference  to  be  deduced  from  the  terms 
of  his  order  and  the  circumstances?  I  think  he 
intended  to  award  costs  on  the  ordinary  scale— that 
is  to  say,  on  the  High  Court  scale — and  not  on  any 
special  scale  or  the  county  court  scale.  For  these 
reasons  I  think  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  G.  Featherstone  Johnson, 
for  John  A.  Bradbury,  Manchester. 

Solicitors  for  the  defendant,  Bohhins,  BiUing,  & 
Co.,  for  Nichotts,  Harris,  &  Lindsdl,  Manchester. 


From  Q.  B.  Diy.         ) 
(A.  L.  Smith,  Collins,  and  [  Feb.  21. 

Bomer,  Ii.JJ.)  ) 

BiOHASDSOir  V.  Stobmont,  Todd,  &  Co.  (a.) 

Stock  Eoschange — Defaulter — Assds — Official  assignee — 
Bight  to  sue — Stock  Exchange  Bules. 

Bute  176  of  the  Bules  of  the  Stock  Exchange,  which 
says  tliat  the  official  cusignee  shall  collect  the  assets  of  a 
dtfaulting  member,  applies  to  all  his  assets  without  any 
limitation.  The  official  assignee  is,  by  virtue  of  the  rule, 
in  the  position  of  an  equitable  assignee  of  lAe  assets,  and, 
if  he  has  allowed  the  drfauUing  member  to  sell  any  of  tJie 
assets  as  his  agent,  he  can  recover  the  price  from  the 
purchasers. 

Tomkxns  v.  Saffery,  26  W.  B.  62,  3  App.  Gas.  213, 
oonMered. 

Appeal  from  a  judgment  of  Mathew,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  to  reooyer  £187  10s.,  being 

the  balance  of  the  price  of  2,105  preference  shares 

in  the  Western  Australian  Market  Trust  (limited), 

alleged  to  haye  been  sold  to  the  defendants  by  the 

plaintiff  as  the  official  assignee  of  the  London  Stock 


The  plfrintiff*s  case  was  that  it  was  his  duty  as 
official  assignee  to  collect  the  assets  of  one  Beayialy, 
a  defaulting  member  of  the  Stock  Exchange,  and  to 
distribute  the  same  according  to  the  nues  of  the 
Stock  Exchange ;  that  among  Beayely*s  assets  was  a 
debt  of  £5,339  due  to  him  from  the  Western 
Australian  Market  Trust  (Limited);  that  the 
plaintiff  took  steps  to  realize  that  debt;  that  the 
company  being  unable  to  pay,  a  scheme  of  recon- 
struction was  carried  out,  under  which  tiie  shares  in 
question  were  allotted  to  Beayely ;  that  the  j^aintiff 
allowed  the  shares  to  remain  in  tiie  name  of  Keayely 
in   trust  for   him;    that   the   plaintiff  authorized 

(a.)  Reported  by  F.  G.  BuOKSB,  Esq.,  Barrister- 
at-Law. 
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Beavelj  to  sell  the  ahares  as  his  agent,  and  that 
Beayely,  acting  under  that  aathority,  sold  them  to 
the  deiendauts. 

The  dsfenoe  was  that  Beavely  sold  the  shares  to 
the  defendants  as  a  principal,  and  not  as  an  agent, 
and  that  Beavely  was  at  l£e  time  of  the  sale  indebted 
to  them  in  the  smn  of  £187  lOs.,  which  they  olaiined 
to  be  entitled  to  deduct  from  the  price  of  the  shares. 
The  defendants  denied  that  the  plaintiff  as  official 
assignee  had  any  legal  or  equitable  right  to  or 
interest  in  the  shares. 

Bule  174  of  the  Bules  of  the  Stock  Exchange  is  as 
follows :  **  Two  or  more  members  shall  be  appointed 
annually  by  the  committee  to  act  as  official 
assignees,  whose  duty  it  shall  be  to  obtain  from  a 
defaulter  his  original  books  of  account  and  a  state- 
ment of  the  sums  owing  to  and  by  him ;  to  attend 
meetings  of  creditors ;  to  summon  the  defaulter  before 
such  meetings ;  to  enter  into  a  strict  examination  of 
every  account;  to  investigate  any  bargains  suspected 
to  have  been  effected  at  unfair  prices ;  and  to  manage 
the  estate  in  conformity  with  the  rules,  regulations, 
and  usages  of  the  Stock  Exchange." 

Bule  176  is  as  follows :  **  The  assignees  shall  collect 
and  pay  the  assets  to  the  credit  of  their  joint  account 
at  a  banker's,  and  shall  distribute  the  same  as  soon  as 
possible." 

Matbew,  J.,  was  of  opinion,  on  the  evidence,  th&t 
the  defendants  dealt  with  Beavely  in  the  purchase  of 
the  shares,  not  as  a  principal,  but  as  an  agent  for  a 
disclosed  principal — namely,  the  plaintiff;  and  he 
gave  judgment  for  the  plaintiff. 

The  defendants  appecued. 

Bufue  laaacst  Q»0.,  and  McTntyre,  for  the  defend- 
ants.—The  plaintiff  purported  to  act  under  the  Bules 
of  the  Stock  Exchange ;  but  those  rules  cannot  affect 
^e  rights  of  the  general  creditors  of  a  defaulting 
member :  Tomkim  v.  Baffery,  26  W.  B.  62,  3  App. 
Oas.  213,  and  Ex  parte  Orant,  In  re  Plumhly,  28 
W.  B.  755,  13  Ch.  1>.  667.  Secondly,  the  plaintiff 
never  reduced  these  shares  into  his  possession,  and 
therefore  he  cannot  sue  the  defendants  in  this  action. 
The  utmost  extent  of  his  power  was  to  collect  the 
thaiee* 

Herlevi  Beed,  Q,0.,  and  F.  M.  Abrahams,  for  the 
plaintiff,  were  not  called  upon  to  argue. 

A.  L.  Smith,  L.J. — I  agree  with  the  judgment  of 
Matiiew,  J.  The  first  question  is  as  to  the  construc- 
tion of  nde  176  of  the  Bules  of  the  Stock  Exchange, 
which  says  that  the  official  assignees  shall  collect  and 
pay  the  assets  of  a  defaulting  member  to  the  credit  of 
their  joint  account  at  a  banker's,  and  shall  distribute 
the  same  as  soon  as  possible.  What  is  the  meaning 
of  *'  the  assets  "  in  that  rule  P  Does  it  mean  only  the 
Stock  Exchange  assets  or  all  the  assets  ?  Primd  facie, 
it  means  all  the  assets  which  he  had ;  and  the  case  of 
Tomkine  v.  Saffery  in  the  House  of  Lords  contains  a 
strong  indication  of  opinion  that  the  rule  means  all 
the  assets  of  the  defaulting  member  without  any 
limitation.  I  am  prepared  to  hold  that  the  meaning 
of  the  rule  is  that  the  official  assignees  shall  collect 
Uie  whole  of  the  defaulting  member's  assets  and  shall 
distribute  them  among  his  Stock  Exchange  creditors. 

Then  it  is  said  that  the  official  assignee  cannot  sue. 
I  agree  with  Mathew,  J.,  in  thinking  that  he  can. 
Further,  there  is  good  evidence  of  a  direct  bargain 
between  the  defendants  and  the  official  assignee  that 
the  prioe  of  3s.  per  share  should  be  paid  to  the 
official  assignee  without  any  set-off.  I  therefore 
think  the  appeal  must  be  dismissed. 

OouLnsfU,  L.J. — I  am  of  the  same  opinion.  The 
case  seems  to  me  to  resolve  itself  into  one  small 
point— viK.,  whether  tiie  effect  of  the  Stock  Exchange 


rule  is  such  that  it  ocmstitutes  a  ceeeio  hanorum  osi  As 
part  of  Beavely  of  all  his  assets,  eiliher  by  itoeilf  « 
ooupled  with  what  was  done.  If  it  is  a  ceisio  ionorm, 
that  disposes  of  the  first  point— namely,  that  tiia  mk 
apidies  only  to  Stock  Exchange  aseete,  and  it  also 
disposes  of  the  second  point— iiaiaely»  that  fte 
ofiocial  assignee  only  has  power  to  odUeofc  the  i 
I  think  that  Tomkins  v.  Safery  amounts  to  a  T 
that  the  operation  of  the  rule  was  in  that  oaas  Is 
constitute  a  eeano  honorunu  It  seems  to  me  that  fte 
plaintiff  became  the  true  owner  of  these  shares,  sod 
that  the  defendants  who  bought  them  cannot  rsisst 
to  pay  the  full  prioe  to  the  true  owner. 

BOMSR,  L.J.,— I  agree.  The  first  queeticfli  ii 
whether  the  assets  of  a  defaulter  which  the  <^Boiil 
assiffnee  is  to  collect  are  limited  to  special  asset!  or 
are  his  senconl  assets.  I  think  that  the  role  oovsn 
the  whme  of  his  assets.  This  point  seems  to  me  to 
have  heea  in  substance  disposed  of  in  Tomkim  v. 
Saffery,  The  other  question  is  as  to  the  right  of  the 
o£Scial  assignee  with  regard  to  the  estate  of  a 
defaulting  member.  In  my  opinion  he  is  in  the 
position  of  an  equitable  assignee  of  the  asnwti 
Keavely  held  these  shares  as  the  property  of  tks 
plaintiff  as  official  assignee;  and  the  defeodtfto, 
having  become  the  purchasers  of  them  with  knov^ 
ledge  of  all  the  facts,  cannot  now,  when  they  ooms 
to  pay  for  them,  set  off  against  the  prioe  a  prifits 
debt  due  to  them  from  Beavely. 

Appeal  dismmed. 

Solicitors  for   the   plaintiff,    Michael     Ahrakmmh 
Sons,  A  Oo. 
Solicitors  for  the  defendants,  Spyer  dt  Sons, 


From  Ghan.  Dit.  i 

(lindley,  M.E.^and  Yau^han  | 


Jan.  16-90; 
Feb.  19. 


Williams  and  Bomer,  L.JJ.) 

AixEN  V.  QoiJ>  Bexfs  of  West  Afbiga. 
(Limited),  (a.) 

Company — Deceased     member — Notices — OaUs — Spseid 

resolutions —  Forfeiiure  — Fully   paid^p   sham-^ 

Vendor's  shares — Company's  lien. 

Notices  addressed  to  a  member  at  his  registered  fka 
of  address  in  the  books  of  a  company  are  not  invaliMrd 
by  the  fact  that  the  company  was  aware,  at  the  fine  the 
notices  were  sent  out,  that  such  member  was  dead^  te  Img 
as  his  executors  have  not  been  registered  as  the  heUers  ef 
the  shares  of  such  member, 

A  limited  company  formed  with  articles  which  ce^fa- 
no  lien  on  fully  paid-up  shares  hcu,  under  the  Compamm 
Act,  1862,  s,  60,  poujer  to  alter  the  articles  so  at  ^ 
impose  a  lien  and  restrictions  on  the  transfer  of  these 
shares  by  members  indebted  to  the  company,  and  such  Hem 
and  restriction  can  be  imposed  in  respect  of  ddis  eemn 
tracted  before  and  existing  aJt  the  time  of  the  aUeratiem  of 
the  articles,  as  well  as  in  respect  of  debts  subseque^y 
contracted. 

In  the  absence  of  a  special  bargain,  there  is  no  **- 
tinction  between  fully-paid  shares  allotted  to  the  vemdar 
by  the  company  and  any  other  fully-paid  shares  ;  amd^ 
consequently,  the  altered  articles  apply  to  vendors*  sharn. 

Order  of  Kekewioh,  J.  (47  W.  R.  668,  [1899}  2  Ca. 
40),  varied. 

This  was  an  appeal  from  a  dedsioa  of  Kekewidi,  J« 
(reported  47  W.  B.  668,  [1899]  2  Oh,  40). 

The  plMn*:iffii  were  the  executors  of  one  Bsuba 

(a.)  Beported  by  J.  I.  STTBLOrG,  Bsq.,  Baniitar^ 
at-Law. 
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Allbf  v.  Qoij>  Bbbps  op  West  Apbiga  (Limited). 


COTTBT  OP  APPXAXi. 


Ziuxxmi,  who  died  on  the  4th  of  Febroaiy,  1897.  At 
the  time  of  his  death  Zuooaxii  was  the  registered 
holder  of  27,886  foUy-paid  58.  shares  issaed  by  the 
defendants,  and  36,435  5s.  shares  with  Is.  8d. 
paid  np. 

The  defendants'  articles  provided  (artiole  29)  that 
thejr  should  have  a  lien  for  all  debts,  obligations,  and 
liamlities  of  any  member  upon  all  shares  (not  beiog 
fulW  paid)  held  by  such  member. 

llie  27,885  faily-paid  shares  were  shares  which 
had  been  allotted  to  Znccani  as  the  nominee  of  the 
vendor  to  the  oompany.  No  suggestion  was  made 
that  tiiese  shares  were  not  his  own  property.  He  had 
also  applied  for,  and  had  allotted  to  him,  60,000 
ordinaiy  5s.  shares,  not  paid  up.  Previous  to 
Znocam's  death  the  oompany  had  made  several  calls 
on  him  in  respect  of  these  shares.  He  did  not  pay 
these  calls,  but  from  time  to  time  he  had  paid  up  , 
quantities  of  shares  in  full  before  the  amounts  had 
been  called  up.  This  was  done  to  enable  him  to  deal 
with  these  shares.  The  amount  due  for  oidls  at  lus 
death  was  over  £6,000. 

On  the  9th  of  February,  1897,  the  defendants  jMnt 
out  a  notice  of  an  extraordinary  general  meeting  to 
be  held  on  the  18th  of  February  for  the  purpose  of 
passing  a  special  resolution  to  alter  article  29  by 
omitting  the  words  "  not  being  fully  paid." 

The  meeting  was  held  on  the  18th  of  February, 
and  the  spedai  resolution  passed. 

On  the  8th  of  March  the  confirmatory  meeting  was 
held  and  the  resolution  confirmed.  Notices  of  these 
meetings  were  sent  to  Zuocani  at  his  registered 
address,  although  the  defendants  were  aware  of  his 
death.  Zuocani  was,  in  fact,  the  only  holder  of  f uUy- 
paid  shares. 

On  the  4th  of  June,  1897,  the  defendants  posted 
a  notice  to  Zuccani  at  his  registered  address  requiring 
payment  by  the  2lBt  of  June  of  £6,072  10s.  due  in 
respect  of  the  36,435  shares,  and  a  sum  of  £804  Os.  1  Id. 
for  interest  on  arrears  of  calls  and  further  interest 
from  the  date  of  the  notice.  The  notice  also  stated 
that  in  the  event  of  non-payment  by  the  time 
mpotnted  the  shares  would  be  Hable  to  be  forfeited. 
Tms  notice  was  also  sent  to  the  plaintifib,  who  had 
not  then  lodgtd  the  probate  for  registration.  The 
amount  demanded  was  not  paid,  and  on  the  23rd  of 
June  the  defendants  purported  to  forfeit  the  shares. 

The  plaintiffs  claimed  a  declaration  that  the 
defendants  had  no  lien  upon  the  fully-paid  shares, 
and  an  injunction  to  restrain  the  forfeiture  of  the 
partly-paid  shares. 

Clause  5  of  the  memorandum  of  association  of  the 
defendant  company  provided  that  the  original  shares 
or  any  of  them,  or  any  other  shares  which  might 
be  afterwards  created,  might  be  issued  fully  paid  up, 
said  with  such  preference,  privileges,  or  priority  over, 
or  postponement  to  the  remaiuin^  or  any  other  shares 
of  the  company  in  respect  of  dividends  or  otherwise 
aa  might  be  determined. 

The  defendants'  articles  provided  (article  2}  that  the 
vrord  '*  member"  should  mean  a  registered  holder  of 
any  share  or  stock  of  the  company ;  (article  22)  that 
if  any  member  failed  to  pay  any  call,  instalment,  or 
interest,  the  directors  might  serve  a  notice  on  such 
member  requiring  him  to  pay  the  same,  together  with 
fnriher  interest  m>m  the  date  of  the  notice ;  (article 
23)  that  the  notice  should  state  that  in  the  event  of 
non-payment  the  shares  would  be  liable  to  be  for- 
feited ;  (artiole  24)  that  if  the  requisition  of  the  notice 
^irere  not  complied  with,  any  share  in  respect  of 
wfaiob  such  notice  was  given  might  be  forfeited 
by  a  resolution  of  the  directors  to  that  effect; 
(artiole  29)  that  the  company  should  have  a  lien  for 
all  debts,  obligations,  and  liabilities  of  any  member 
to  tiie  company  upon  all  shares  (not  being  rally  paid) 


held  by  such  member ;  (article  41)  that  the  esiecutoi^ 
or  administrators  of  a  deceased  member  (not  being 
one  of  several  joint  holders)  should  be  the  onlv  person 
recogni^d  by  the  company  as  having  any  title  to  the 
shares  resistered  in  the  name  of  such  member; 
(article  42]  that  aoy  person  becoming  entitled  to  a 
share  in  consequence  of  the  death  of  anv  member 
might  elect  either  to  be  registered  as  a  holder,  or  to 
have  some  person  nominated  by  him  registered  as  a 
transferee;  Tarticle  45)  that  a  person  so  becoming 
entitled  should,  subject  to  any  hen  of  the  company, 
be  entitled  to  receive  dividends,  bonuses,  or  other 
moneys  payable  in  respect  of  the  share,  but  should  not 
be  entitied  to  receive  notices  of,  or  to  attend,  or  vote  at 
a  meeting  of  the  company,  or,  save  as  aforesaid,  to  any 
of  the  rights  or  privileges  of  the  member  unless  and 
until  he  should  have  become  a  member  in  respect  of 
the  shares ;  (article  74)  that  notice  of  general  meetings 
should  be  given  to  such  members  as  were  under  the 
provisions  therein  contained  entitied  to  receive  notices, 
but  the  accidental  omission  to  give  such  notice  to,  or 
the  noo -receipt  of  such  notice  by,  any  member  should 
not  invalidate  any  resolution  passed  at  any  such 
meeting;  and  (article  170)  that  a  notice  might  be 
served  upon  any  member  either  personally  or  by 
sending  it  prepaid  by  post  addressed  to  such  membo* 
at  his  registered  address  as  appearing  in  the  register 
of  the  members  of  the  company. 

There  was  no  special  provision  for  service  of  notices 
in  the  case  of  a  deceased  member. 

Eekewioh,  J.,  held  that  the  notice  threatening 
forfeiture  was  invalid  as  claiming  interest  from  too 
early  a  date,  and  also  on  the  ground  that  the  com- 
pany could  not  give  notice  to  a  dead  man  after  notice 
of  his  death.  Se  also  held  that  the  notices  of  the 
meetings  of  the  18th  of  Februair  and  the  8th  of 
March,  1897,  were  invalid  on  this  latter  ground,  and 
he  made  a  declaration  and  granted  an  injunction 
accordingly.  He  also  doubted  whether  a  company 
had  power  to  alter  its  artides  so  as  to  affect  retro- 
spectively the  ezistiog  rights  of  the  owner  of  a  par- 
ticular group  of  paid-up  shares  without  his  consent. 

The  company  appealed. 

On  the  appeal  the  question  of  the  interest  was  first 
taken,  and  on  this  point  the  court  upheld  the  decision 
of  Kekewich,  J. 

The  question  of  the  lien  was  then  argued. 

Warrington,  Q.O.,  and  DunJiam,  for  the  appeUants, 

BenshctWt  Q,C.,  and  Kerly,  for  the  respondents. 

Warrington,  Q.G.,  replied. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument :  PipS  v.  City  and  Sttbwrhan  BuUding 
BocUty,  41  W.  B.  548.  [1893]  2  Oh.  311 ;  Andrem 
V.  Gas  Meter  Co,,  46  W.  B.  321,  [1897]  1  Oh.  361; 
Menier  v.  Hooper's  Telegraph  Works,  22  W.  B.  396, 
L.  B.  9  Oh.  App.  350 ;  James  v.  BxAena  Ventura  NiiraU 
Grounds  Syndicate,  44  W.  B.  372,  ri896]  1  Oh.  456; 
Swahey  v.  Port  Darwin  Gold  Mining  Co,,  1  Megone 
385';  Strohmenger  v.  Finsbury  Permanent  Invesknmt 
Society,  [1897]  2  Oh.  469,  46  W.  B.  Dig.  19 ;  SioBth 
West  Kent  Mutual  Building  SociOy  v.  Hills,  47  W.  B. 
647,  [1899]  2  Oh.  60;  Const  v.  Harris,  Turn.  & 
B.  496;  Kaye  v.  Croydon  Tramways,  46  W.  B.  405, 
[1898]  1  Oh.  358;  Bradford  Banking  Co.  y.  Briggs, 
35  W.  B.  521,  12  App.  Oas.  29;  Bank  of  Africa  v. 
Salisbury  Gold  Mining  Co.,  [1892]  A.  0.  281,  40 
W.  B.  Dig.  43. 

Cur,  adu.  vuU. 

Feb.  19.— LuTOLBY,  M.B.  —  This  is  an  appeal 
from  a  decision  of  Kekewich,  J.,  granting  an 
injunction  restraining  the  defendants  from  enforcing 
a  lien  on  some  fully  paid-up  shares  in  the  company 
which  belonged  to   a  deceased  shareholder  named 
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COTTBT  OP  AFFXAL. 


Allen  v.  Gold  Bxxfs  of  Wxst  Afbiga.  (Ldoted). 


OOUBT  OF  AFPKAL. 


Zoooam.  The  appeal  ia  not  only  imi>ortant  to  the 
parties  to  it,  but  it  raiaes  several  qnestions  of  great 
geiuaral  interest  relating  to  the  powers  of  limited 
oompanies  to  alter  their  articles,  and  espeoially  to 
their  power  to  alter  their  articles  so  as  to  siFect 
shares  staoding  in  the  names  of  deceased  share- 
holders, and  as  to  the  effect  of  an  alteration  duly  made 
on  Tenders'  fully  paid-up  shares  issued  before  the 
alteration  is  mayde.  [EQs  lordship  then  referred  to 
the  facts,  and  continued :]  No  one  can  blame  the 
directors  for  endeayouring  to  obtain  payment  of  the 
mooMfv  due  from  Znccani's  estate  to  the  company  by 
any  legal  means.  Steps  were  taken  to  h&ve  hu 
estate  administered  in  the  Chancery  Division,  and  the 
comoany  could,  of  course,  have  earned  in  a  proof  for 
its  debt  But  more  summary  means  were  had 
recourse  to.  The  articles  of  association  as  thej 
stood  when  Zuocani  died  contained  a  power  to  forfeit 
shares  in  resoect  of  which  any  money  was  due  to  the 
company.  The  company  attempted  to  exercise  this 
power,  but  the  court  has  held  that,  owing  to  mistakes 
made  by  the  company,  the  forfeiture  declared  was 
invalid.  The  power  of  forfeiture  extended  only  to 
shares  not  fuUy  paid  up.  The  articles  gave  the 
company  no  power  to  refuse  to  register  a  transfer 
of  fully  paid-up  shares.  The  directors  did,  however, 
refuse  to  register  a  transfer  of  some  paid-up 
shares  on  the  29th  of  January,  1897.  But  thcrjr 
were  wrong  in  so  doin^,  and  that  transfer  was  ulti- 
mately passed.  Agam,  the  company  had  no  lien 
whatever  on  fully  paid-up  shares.  A  Uen  on  such 
shares,  or  the  possibility  of  a  lien  on  them,  renders 
them  unquotable  on  the  Stock  Exchange,  and  it  is 
usual  in  articles  of  association  conferring  a  lien  on 
shares  expressly  to  exclude  fully  paid-up  shares  from 
any  lien.  Article  29  did  this.  The  articles  of  the 
company  gave  it  a  lien  on  unpaid-up  shares,  not  only 
for  money  due  from  their  holder  to  the  company  in 
respect  of  such  shares,  but  for  all  debts,  liabilities, 
and  engagements  of  their  holder  to  thie  company; 
and  on  proper  notice  and  default  of  payment  power 
was  eiven  to  the  company  to  sell  the  shares  subject  to 
such  lien.  Moreover,  the  directors  were  empowered 
to  refuse  to  register  the  transfer  of  any  sluues  on 
which  the  company  had  a  Uen.  The  Uen  conferred  by 
the  articles  dearly  extended  to  all  Zuccani's  unpaid 
shares,  and  did  not  cease  on  his  death.  It  continued 
to  be  available  as  against  his  executors  (although  not 
themselves  membm)  as  it  was  against  him  in  his 
lifetime.  But,  independently  of  any  article,  a  lien  on 
property  does  not  cease  on  the  death  of  the  owner  of 
the  property.  So  far,  therefore,  as  Zuocani's  unpaid 
sharos  are  concerned,  the  company  was  entitled  to 
the  lien  and  power  of  sale  confened  by  articles  29  and 
30.  I  do  not  understaod  that  this  was  cUsputed. 
The  directors,  however,  desired  to  extend  the  lien  and 
power  of  sale  and  power  to  refuse  to  register  tninsf ers  to 
Zuocani's  fully  paid-up  shares.  I  say  to  his  shares,  for 
he  was  the  only  person  entitled  to  fully-paid  up 
shares  from  whom  any  calls  were  due.  Accordingly, 
steps  were  taken  to  pass  a  special  resolution  to  Mer 
article  29  by  striking  out  the  words  **  not  being  fully 
paid."  A  resolution  to  that  effect  was  passed  on  tibe 
18th  of  February,  1897,  and  confirmed  on  the  8th  of 
March,  1897.  Notice  of  these  meetings  was  sent 
addressed  to  Zuccani  at  his  registerod  place  of 
-address,  and  the  notice  came  to  the  knowledge  of  his 
executors.  The  directors  knew  that  he  was  dead; 
but  I  cannot  a^^ree  with  the  learned  judge  that  the 
resolution  was  invalid  by  reason  of  any  defect  in  the 
notice.  Notices  of  meetings  have  only  to  be  given  to 
members,  and  the  executors  were  not  members.  If 
no  notice  at  aU  had  been  sent  to  the  executors  or  to 
Zuccani's  registered  address,  the  omission  would  not, 
in  my  opinion,  have  affiBoted  the  propriety  of  holding  , 


the  meetinffs  or  the  validity  of  the  resolationa  pawed 
at  them.  Article  46  expressly  provided  that  noticsi 
of  meetings  need  not  be  sent  to  executors  who  had 
not  become  members.  To  hold  that  meetings  of 
companies  could  not  be  properly  held  unless  the 
notices  convening  them  were  given  to  the  legal 
personal  representatives  of  all  deceased  memben 
would  be  to  paralyse  the  transaction  of  basineM»  and 
would  be  contrary  to  the  ordinary  principles  applio- 
able  to  corporate  bodies,  and  indeed  to  other 
associations  as  well.  The  regularity  of  the 
proceedings  to  alter  the  articles  by  no  means, 
however,  disposes  of  the  matters  in  oonUoffeisjr 
between  the  parties. 

The  facts  above  stated  raise  the  following  im- 
portant questions:  First,  whether  a  limited  com- 
pany registered  with  articles  conferring  no  lien  on 
its  fully  paid-up  shares  can  by  special  reaolntion 
alter  those  articles  by  imposing  a  lien  on  those 
shares;  secondly,  whether,  if  it  can,  the  lien  so 
imposed  can  be  made  to  ap^y  to  debts  owing  b^  folly 
paid-up  shareholders  to  the  company  at  the  tune  of 
the  alteration  of  the  articles;  thirdly,  whether,  if  it 
can,  fully  paid-up  shares  allotted  to  vendors  of 
property  to  the  company  are  in  any  different  posi- 
tion from  other  fully  paid-up  shares  issued  by  the 
company;   fourthly,  whether,  assuming  the  alts 


artides  to  be  valid  and  to  be  binding  on  the  _ 
body  of  the  holders  of  fully  paid-up  shares  in  the 
company,  there  are  any  speoial  oiroumstanoes  in  tUi 
particular  case  to  exclude  the  fully  paid-up  sbans 
held  by  Zuccani  from  the  operation  of  the  alfeeied 
articles.  The  articles  of  a  companv  presocibe  the 
regulations  binding  on  its  members  (Oompames  Act^ 
1862,  s.  14).  They  have  the  effect  of  a  oontEMl 
(section  16),  but  the  exact  nature  of  this  oontract  is 
even  now  very  difficult  to  define.  Be  its  nature  what 
it  may,  the  company  is  empowered  by  the  statoteto 
alter  tiie  regulations  contained  in  its  artides  fron 
time  to  time  oy  special  resdutions ;  and  any  regula- 
tion or  article  purporting  to  deprive  the  oompsmy  of 
tins  power  is  invdid  on  the  ground  that  it  is  con- 
trary to  the  statute :  WdUcer  v.  Lomion  Tromweof^ 
28  W.  B.  163,  12  Ch.  D.  705.  The  power  ffcos 
conferred  on  oompanies  to  alter  the  regulations 
contained  in  their  artides  is  limited  only  by  the 

S  revisions  contained  in  the  statute  and  tlie  oob- 
itions  contained  in  the  company's  memaraodnsa  d 
association.  Wide,  however,  as  the  langoace  ol 
section  50  is,  the  power  conferred  by  it  must,  lib  all 
other  powers,  be  exerdsed  subiect  to  those^  geosEd 
prind^es  of  law  and  equity  which  are  ^iplicable  to 
all  powers  conferred  on  majorities,  enabling  them  to 
bina  minorities.  It  must  be  exercised  not  only  in 
the  manner  required  by  law,  but  also  UmM  fidt  for 
the  benefit  of  the  company  as  a  whole,  and  it  mnal 
not  be  exceeded.  These  conditions  are  dwsys 
implied,  and  are  sddom,  if  ever,  expressed.  Baft  if 
they  are  complied  with,  I  can  discover  no  ground  lor 
judidally  putting  any  other  restrictions  on  the  ^ovsr 
conferred  oy  this  section  than  those  contained  n  it. 
How  shares  shall  be  transferred,  and  whether  tiie 
company  shall  have  any  lien  on  them,  are  daagriy 
matters  of  regulation,  properly  prescribed  by  a 
company's  artides  of  association.  This  is  shown  tiy 
Table  A  in  the  schedule  to  the  Companies  Act»  186S 
(dauses  8,  9,  10).  Speaking,  therefore,  generally^ 
and  without  reference  to  any  particular  case,  tks 
section  dearly  authoribEes  a  limited  company,  foiiasd 
with  articles  which  confer  no  lien  on  fully-paid 
shares,  and  which  allow  them  to  be  traa 
without  any  fetter,  to  alter  those  artides  by 
resolution,  and  to  impose  a  lien  and  resfa 
on  the  registry  of  transfers  of  those  diarss  \ff 
membos  indebted  to  the  company. 
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Bat  then  oomes  the  question  whether  this  can  be 
done  BO  at  to  impose  a  lien  or  restriction  in 
respect  of  a  debt  contracted  before  and  existing 
at  the  time  when  the  articles  are  altered.  A^ain, 
speaking  generally,  I  am  of  opinion  that  the  artides 
can  be  so  altered,  and  that,  if  they  are  altered  bond 
Jide  for  the  benefit  of  the  company,  they  will  be  valid 
and  binding  as  altered  on  the  existing  holders  of  paid- 
up  shares,  whether  those  holders  are  indebted  or  not 
indebted  to  the  company  when  the  alteration  is  made. 
But,  as  will  be  seen  presentiv,  it  does  not  by  any 
means  follow  that  the  altered  article  may  not  tie 
inapplicable  to  some  particular  fully  paid-up  share- 
holder. He  may  have  special  rights  against  the 
company  which  do  not  inyaUdate  the  resolution  to 
alter  the  articles,  but  which  may  exempt  him  from 
the  operation  of  the  articles  as  altered.  The  con- 
olusion  thus  arrived  at  is  based  on  the  language  of 
section  50,  which,  as  I  have  said,  the  court  is  not,  in 
my  opinion,  at  Hberty  to  restrict.  This  conclusion 
moreover,  is  in  conformity  with  such  authorities  as 
there  are  on  the  subject.  Andrews  v.  Oa$  Meter  Co* 
is  an  authority  that  under  section  50  of  the  Companies 
Aot,  1862,  a  cominmy's  articles  can  be  altered  so  as 
to  authorize  the  issue  of  preference  shares  taking 
priority  over  existing  shares,  althouffh  no  power  to 
issue  i^erence  shares  was  conferred  by  the  memo- 
randum of  association  or  hj  the  existing  articles. 
The  answer  to  the  argument  that  the  company 
could  not  alter  existing  rights  is  that,  within  the 
limits  set  by  the  statute  and  memorandum  of  associa- 
tion, the  rights  of  shareholdars  in  limited  companies, 
so  f^  as  they  depend  only  on  the  regulations  of  the 
company,  are  snojeot  to  alteration  by  section  50  of 
the  Act.  The  decision  of  Ohitty,  L.J.,  in  Pip^  v. 
CfUff  and  Suburlan  Building  Society  is  in  principle  also 
dearly  in  point.  A  member  of  a  builoiog  society, 
who  had  given  notice  of  withdrawal,  and  who  by  the 
rules  as  t£ey  then  stood  became  entitied  to  a  certain 
sum  of  money,  was  held  to  be  deprived  of  his  right  to 
that  sum  by  an  alteration  made  m  the  rules  before  he 
had  ceased  to  be  a  member.  TioB  case  went  very  far, 
but  it  has  been  treated  as  correct  in  BoUen  v.  City, 
Ac,  BuOding  Society,  [1895]  2  Gh.  441,  43  W.  B.  Diff. 
25.  It  was  uived  that  a  company's  articles  could 
not  be  altered  retrospectively,  and  reliance  was 
plaoed  on  Bigby,  L.J.'s,  observations  in  James  v. 
Buena  Ventura  Nitrate  Grounds  Syndicate.  The  word 
**  retrospective  "  is,  however,  somewhat  ambiguous, 
and  the  concurrence  of  Bigby,  L.J.,  in  Andrews  v. 
Oa»  Meter  Co»,  shows  that  his  observations  in  James  v. 
Btiena  Ventura  Nitrate  Grounds  Syndicate  are  no 
authority  for  saying  that  existing  rights,  founded 
and  dependent  on  alterable  articles,  cannot  be 
affected  by  their  alteration.  Such  rights  are  in  truth 
limited  as  to  their  duration  by  thedurationof  thearticles 
which  confer  them.  But  although  the  regulations 
contained  in  a  company's  articles  of  association  are 
revocable  by  special  resolution,  a  special  contract  may 
be  made  with  the  companv  in  the  terms  of  or 
embodying  one  or  more  of  the  articles,  and  the 
question  wiU  then  arise  whethor  an  alteration  of  the 
wrtioles  so  embodied  is  consistent  or  inconsistent  with 
the  real  bargain  between  the  parties.  A  company 
cannot  break  its  contracts  by  altering  its  articles, 
but,  when  dealing  with  contracts  referring  to  revocable 
articles,  and  especially  with  contracts  between  a 
member  of  the  company  and  the  company  respecting 
his  shares,  care  must  be  taken  not  to  assume  that  the 
oontract  involves  as  one  of  its  terms  an  article  which 
is  not  to  be  altered.  It  is  easy  to  imagine  cases  in 
which  even  a  member  of  a  company  may  acquire  by 
contract  or  otherwise  special  rights  against  the 
company,  which  exclude  hun  from  the  operation  of  a 
snbaoquontly  altered  article.     Buch  a  case  arose  in 


Swaheu  v.  Port  Darwin  Gold  Mining  Co.,  where  it  was 
hdd  t£at  directors,  who  had  earned  f  eee  payable  under 
a  company's  articles,  could  not  be  deprived  of  them  by 
a  subMquent  alteration  of  the  articles,  which  reduced 
the  fees  payable  to  directors.  I  take  it  to  be  clear 
that  an  application  for  an  allotment  of  shares  on  the 
terms  of  the  company's  articles  does  not  exclude  the 
power  to  alter  them,  nor  the  application  of  them 
when  altered  to  the  shares  so  applied  for  and 
i^otted.  To  exclude  that  power  or  the  application 
of  an  altered  artide  to  particular  shares,  some 
clear  and  distinct  agreement  for  such  exclusion 
must  be  shown,  or  some  circumstances  must  be 
proved  conferring  a  legal  or  equitable  right  on 
the  shareholders  to  be  treated  by  the  company 
differentiy  from  the  other  shareholders. 

This  brings  me  to  tiie  last  question  which  has  to  be 
considered,  whether  there  is  in  this  case  any  contract  or 
other  circumstance  which  excludes  the  application  of 
the  altered  article  to  Zuccani's  fully  paid-up  vendors' 
shares.  First,  let  us  consider  the  shares.  I  am 
unable  to  discover  any  difference  in  principle  between 
one  fully  paid-up  share  and  another.  Whether  a 
share  is  paid  for  in  cash  or  is  given  in  payment  for 
property  acquired  by  the  company  appears  to  me 
quite  immaterial  for  the  present  purpose.  In  either 
case  the  shareholder  pays  for  his  share,  and  in  either 
case  he  takes  it  subject  to  the  articles  of  association 
and  power  of  altering  them,  unless  this  inference  is 
excluded  by  special  circumstances.  Next  let  us  con- 
sider whetiier  a  vendor  who  makes  no  special  bargain, 
except  that  be  is  to  be  paid  in  fully  paid-up  shares,  is 
in  any  different  position  from  other  aUotteiss  of  fully 
paid-up  shares.  I  fail  to  see  that  he  is,  unless  he 
stipulates  that  his  shares  shall  be  specially  favoured. 
Zuccani  baigained  for  folly  paid-up  shares  and  he 
got  them.  The  imposition  of  a  lien  on  them  did  not 
render  them  less  fully  paid-up  than  they  were  before. 
They  remaioed  what  they  were.  Zuccani  did  not 
bargain  that  the  regulations  relating  to  paid-up 
shares  should  never  be  altered,  or  that,  if  altered, 
his  shares  should  be  treated  differentiy  from  other 
fully  paid-up  shares.    I  cannot  see  that  the  com- 

ry  oroke  its  bargain  with  him  in  any  way 
altering  its  regulations  or  by  enforcing 
the  altered  regulations  as  it  did.  I  have  already 
drawn  attention  to  clause  5  of  the  memorandum  of 
association.  Having  regard  to  its  plain  language,  no 
allottee  of  shares,  whether  a  vendor  or  an  ordinary 
applicant,  can  complain  of  injustice  or  even  hardship 
if  bis  rights  under  the  original  articles  are  modified 
to  his  disadvantage.  Every  allottee  was  told  by  the 
memorandum  that  his  rights  as  a  shareholder  were 
subject  to  alteration,  and  no  sllottee  acquired  any 
rights  except  on  these  terms,  unless,  of  course,  some 
special  bargain  was  made  with  him.  If  Zuccani  had 
not  been  indebted  to  the  company,  could  he  have 
successfully  maintained  that  the  company  had  no 
power  to  alter  tiie  articles  and  so  make  his  shares 
Kable  to  a  lien,  and  consequently  less  marketable  than 
before  P  I  take  it  that  it  is  clear  that  he  could  not. 
But  I  arrive  at  this  condosion  only  because  the 
bargain  with  him  has  not  been  broken.  Zuccani's 
indebtedness  to  the  company  confers  on  him  or  his 
executors  no  rights  against  it.  But  it  is  his  in- 
debtedness which  creates  the  embarrassment  from 
which  they  seek  to  escape.  The  fact  that  Zuccani's 
executors  were  practically  the  only  persons  affected  at 
the  time  by  the  alterations  made  in  the  articles 
excites  suspicion  as  to  the  Uma  fides  of  the  company. 
But,  although  the  eziMlKB  were  the  only  persons  who 
were  actually  affec'  "ue,  that  was  because 

Zuccani  was  the  c  ~id-up  shares  who  at 

the  time  was  in  The  altered  articles 

applied  to  all  ho  d  shares  and  made 
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no  disimotion  between  them.  The  direotors  oan- 
not  be  charged  with  bad  faiEh.  Afiber  carefully 
oonndering  the  whole  case,  and  endeayouring  in  vain 
to  disooyer  gronnds  for  holding  that  there  was  some 
special  bargain  difiEerentiating  Zuocani's  shares  from 
others,  I  haye  come  to  the  conclusion  that  the  appeal 
from  the  decision  of  the  learned  judse,  so  far  as  it 
relates  to  the  lien  created  by  the  altered  articles  must 
be  allowed.  His  dedsion  as  to  the  forfeiture  having, 
howeyer,  been  affirmed,  each  of  the  parties  should  be 
left  to  pay  their  own  costs. 

YAuaHAN  Williams,  L.J. — I  haye  had  an  oppor- 
tunity of  reading  the  judgments  of  my  brethren.  J 
do  not  know  that  I  diner  from  them  as  to  the  law  of 
this  case.  We  are  all  agreed  that  there  was  power  in 
the  shareholders  to  pass  the  resolution  which  they  did 
pass.  There  is  no  question  of  the  abstract  yalidity  of 
the  resolution.  It  faUs  within  the  power  of  altera- 
tion conferred  by  section  50  of  the  Companies  Act, 
1862.  We  are  further  all  agreed  that  a  company 
cannot  contract  itself  out  of  the  statutory  power  of 
alteration  conferred  by  section  50,  and  the  alteration 
of  the  articles  in  the  present  case  inyolyes  no  contra- 
vention of  the  memorandum  of  association.  But  I 
think  we  are  all  agreed  that  cases  might  occmr  in 
which  a  member  might  haye  acquired,  by  contract 
or  otherwise,  special  rights  against  the  company 
which  would  exclude  him  from  the  operation  of  the 
altered  article.  It  is  in  this  sense  that  I  understand 
the  obaeryation  of  Bigby,  L.J.,  in  Jamee  v.  BiAena 
Ventura  Nitrate  Orounda  Syndicate.  A  resolution 
may  alter  the  regulations  of  a  company,  but  cannot 
retrospectively  effect  existing  rights.  I  also  take  it  to 
be  clear  that  the  alteration  must  be  made  in  good 
faith.  The  result  is  that  we  haye  to  consider  in  the 
present  case  whether  the  alteration,  if  enforced  against 
Zuocani*s  executors,  would  defeat  existing  rights  or 
operate  oppressiyely.  On  this  point  I  confess  that  I 
haye  much  more  doubt  than  my  brethren  seem  to 
have.  It  is,  of  course,  true  that  Zuccani,  when  he 
took  these  shares  as  the  price  of  the  property  which 
he  was  selling,  knew,  or  must  be  taken  to  haye  known, 
of  the  statutory  powers  of  alteration ;  but  it  does  not 
seem  to  me  that  it  follows  that  the  company  could 
make  alterations  which  would  alter  the  yalue,  according 
to  the  articles  in  force,  of  the  consideration  which 
they  were  giving  for  the  property  purchased.  For 
instance,  I  doubt  very  much  whether  in  a  case  in 
which  the  articles  proyided  (as  they  might  well  do) 
for  the  issue  of  ordinary  and  preference  shares,  and  the 
memorandum  of  association  contained  a  clause  in  the 
terms  of  clause  5  of  the  present  memorandum,  a 
company  who  had  bought  a  property  by  the  issue  of 
fully-paid  preference  shares  could  afterwards,  by 
altering  the  articles,  issue  preference  shares  and  thus 
reduce  the  value  of  the  consideration  which  they 
hsd  agreed  to  giye.  It  is  impossible  to  suppose  that 
the  parties  to  such  a  contract  of  sale  and  purchase 
could  haye  contemplated  the  yalue  of  the 
consideration  shifting  from  time  to  time  at  the 
will  of  the  purchasers:  Griffith  y.  Fagety  25 
W.  B.  623,  5  Ch.  D.  894,  which,  of  course,  was 
decided  prior  to  Andrews  v.  Oas  Meter  Co,,  is  an 
authority  that,  in  the  absence  of  express  power  in 
the  memorandum,  such  a  thing  could  not  be  done. 
This,  of  course,  is  not  the  present  case.  The  present 
case  is  that  the  company,  by  the  articles  then  in 
force,  reseryed  to  themselves  a  lien  upon  all  shares  not 
beina;  fully  paid,  and  then  purchased  a  property  by 
the  issue  of  fuUy-paid  shares ;  and  the  question  is 
whether  they  could  on  the  yery  day  after  the  con- 
tract, it  might  be,  materially  affect  the  consideration 
giyen  by  pasting  a  resolution  that  the  fully-paid 
Siares  thus  giyen  as  a  price  should  be  subject  to  a  lien 


for  all  debts,  obligations,  and  liabilities  of  the  vendor 
to  the  company,  whether  such  debts,  liaUlities,  and 
obligations  should  actually  haye  accrued  or  not,  and 
thus  render  the  shares  unmarketable.  I  think  not 
I  think  that,  notwithstanding  the  statutory  powers  of 
alteration,  the  basis  of  the  contract  of  purchase  wu 
that  the  property  should  be  paid  for  in  markstaUs 
shares.  I  think  that  the  very  object  of  the  eccoeption 
in  article  29  of  fully-oaid  shares  from  lien  was  to 
render  those  shares  marxetable  ;  and  as  they  ohose  to 
pay  for  the  property  in  shares  thus  made  marketable, 
I  think  that  to  allow  the  company  to  subject  the 
vendor's  shares  to  a  lien  would  be  to  make  the  altera- 
tion of  the  articles  retrospectiyely  affaut  existing 
rights.  I  think,  moreoyer,  that  the  resolation  wis 
not  passed  in  good  faith,  being  really  passed  merely 
to  defeat  the  existing  rights  of  an  indiyidoal  share- 
holder. My  obseryations  haye  no  bearing  on 
shares  fully  paid  up  in  pursuance  of  calls  in  the 
ordinary  way ;  but  it  is  worthy  of  obserratioa 
that  Zuocani  did,  in  respect  of  shares  other  thin 
yendor's  shares,  prepay  such  shares,  with  the  asseot 
of  the  company,  for  the  purpose  of  freeing  those 
shares  from  lien.  I  doubt  if  the  company  coold 
haye  subjected  these  shares  to  lien  after  reoetving 
prepayment. 

BOMSB,  L.  J.— For  the  reasons  giyen  by  the  Master 
of  the  Rolls  in  his  judgment,  I  agree  with  him  that 
there  was  no  defect  in  the  resolutions  altering  the 
articles  of  the  company  as  to  lien  on  the  ground  of 
absence  of  notice  to  Mr.  Zuocani  or  his  xepre- 
sentatiyes,  and  I  haye  nothing  to  add  to  what  the 
Master  of  the  Bolls  has  said  on  this  head.  I  also 
agree  with  him  in  the  conclusions  he  has  come  to  oo 
the  other  points  tsken  by  the  respondents  on  this 
appeal ;  but  haying  regard  to  the  importance  of  some 
of  the  arguments  ^dressed  to  us,  I  think  it  right  to 
giye  my  reasons  for  arriWog  at  these  conclusions. 

A  company  such  as  this  may  undoubtedly  by  its 
articles  of  association  provide  for  a  lien  on  the  shsns 
of  its  shareholders  in  respect  of  any  debts  for  the  tiae 
being  due  from  them  to  the  company,  and,  if  tits 
original  articles  do  not  provide  for  the  lien,  the 
company  may  subsequently,  by  duly  altering  its 
articles,  give  itself  sucb  a  lien ;  and  the  fact  that  tiis 
ori^bial  articles  did  not  provide  for  a  lien  would  be 
in  itself  no  ground  for  justifying  a  shardiolder  who 
was  indebted  when  the  articles  were  altered  in  sayioji 
that  he  contracted  the  debt  or  that  he  took  his 
shares  in  reliance  on  there  being  no  lien,  and  that  the 
new  articles  must  not  operate  so  as  to  make  the 
lien  tiiereby  giyen  extend  to  his  existing  debt 
A  shareholder  must  be  taken  to  have  known  thai  the 
articles  might  be  so  altered  as  to  giye  the  lien.  And 
certainly  a  shareholder  could  not  say  as  agaiosi  the 
company  that  he  was  entitled  to  special  rights  beoauaa 
he  did  not  pay  his  debts.  And  the  same  oonsidenb- 
tions  apply  to  the  case  where  the  origin«l  articks 
giye  only  a  limited  lien,  as,  for  exaiuple,  a  Hm. 
limited  to  debts  due  imr  unpaid  calls.  The  company 
might  by  subsequent  articles  extend  their  lien,  uid  a 
shareholder  would  have  no  right  to  object  to  ^be 
extended  lien  because  he  happened  to  btf  indebted  to 
the  company.  Of  coarse,  by  the  aboye  obeerTatioBa 
I  have  not  been  dealing  with  exceptional  cases.  I 
can  imagine  a  case,  for  example,  where  by  the 
memorandum  of  associHtion  certain  proyisions  as  to 
lien  are  made  part  of  the  constitution  of  the  c^Hnpany 
which  could  not  be  effected  by  any  alteration  of  ths 
articles.  And  special  contracts  might  be  made  with 
particular  classes  of  shareholders  or  individaal*,  or 
special  obligations  to  them  might  be  incurred  by  the 
company,  and  that  even  by  virtue  of  the  on|pnal 
artides  alone,  which  would  prevent  tiie  i     '  ' 
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alteed  as  against  them  or  prerent  the   alterations 
being  enforceable  against  them.    But  patting  asicie 
such    exceptional   cases,    the    observations    I    have 
made  as  to  the   general  law  are,   in  my  opinion, 
sound.      I  will  now  consider  the  ciroamstaDces  of 
the   case   before   us;  and   the   first  question  is   as 
to  the  meaning   and  effect   of   article    29    of   the 
company.      In    mjr    opinion,    that   article    merely 
provides  for  limited  lien — that  is  to  say,  it  limits  tiie 
lien  so  as  to  include  fuUy  paid-up  shares.    There  is 
nothing  in  the  memorandum  of  association  of  the 
company  to  prevent  that    lien  being  subsequently 
extended  to  fiuly  paid-up  shares  bv  an  alteration  in 
the  articles.      There  is  nothing  m  the  company's 
original  articles  of  association  to  prevent  such  exten- 
sion of  the  lien,  nor  was  any  shareholder  justified  iu 
assuming  from  article  29  that  fully  paid-up  shares 
would  never  be   made    subject  to  the  lien  by  an 
alteration  in  the  articles.    Tliat  article  only  in  sub- 
stance stated  that  the  lien  thereby  given  did  not 
extend  to  fully  paid*up  shares.    No  one  was  justified 
in  assuming  from  it  tiiat  tlie  company  thereby  held 
out  in  favour  of  any  person  acquirinff  fully  paid-up 
shares  that  those  shares  should  never  be  made  subject 
to  a  lien  by  an  alteration  of  the  articles.    If  article  29 
had  gone  on  to  state  expressly  that  the  lien  thereby 
provided  might  be  extended  later  on  by  an  alteration 
of  the  articles  no  one  could  venture  to  doubt  what 
was  the  true  meaning  and  effect  of  the  article.    But 
suoh  a  statement  is  implicit  though  not  expressed. 
It  was  not,  in  my  opinion,  necessary  for  the  article  to 
say  at  the  end :    '*  Caution.— Bemember  the  power  of 
the  company  by  altering  its  articles  to  extend  its 
lien,'*  or  any  words  to  that  effect.    But  then  it  is  said 
that,  though  holders  of  shares  paid-up  in  the  ordinary 
way  by  caSs  could  not  complain  of  an  alteration  of 
the  articles,  yet  the  holders  of  other  paid-up  shares 
stand  in   a  different    position,    though    they    were 
not    the    subject   of   any   special     contract    as    to 
liBn»      I  cannot  think  tbis  contention  sound.    Put 
aside,  for  the  moment — ^as  we  are  doing — ^any  case  of 
a  special  bargain  with  the  company,  in  my  opinion 
no  shareholder  was  justified  in  assuming  from  article 
29    that  if  he  obtained  by  allotment  fully  paid-up 
shares  or  ordinary  shares  subsequeuUy  paid  up  in  full 
in  advance  of  calls,  those  shares  should  be  specially 
distinguished  from  shares  subsequentiy  paid  up  in 
loll  by  ordinary  calls,  or  give  him  special  rights,  so 
as  to  prevent  the  company  from  altering  the  articles 
and  extending  the  lien  to  fully  paid-up  shares,  or  so 
that  he  would  be  able  to  say  that  such  an  idteration 
of  the  articles  if  made  could  not  be  enforced  as  against 
his  shares.    I  find  nothing  in  article  29  to  deprive  the 
company  of  its  right  by  altering  its  artides  to  extend 
its  lien  to  fully  paid-up  shares  generally  or  to  linjit 
that  right  to  shares  paid  up  by  ordinary  calls.    Still 
less,  in  my  opinion,  was  any  shareholder  entitied  to 
assume  from  the  company's  memorandnm  and  originid 
articles  that  the  lien,  if  extended  at  all,  shoidd  only 
be  es:tended  so  as  to  give  a  lien  for  liabilities  incurred 
after  the  alteration  in  the  articles.     I  fail  to  see  why 
a  sbajreholder  because  he  became  indebted  to  the  com- 
pany should  acquire  special  rights  against  the  com- 
pany in  respect  of  that  debt  as  to  the  alteration  of  the 
articles,  or  why  the  company  should  not  when  it 
obtained  its  extended  hen  use  it  in  respect  of  any 
ezisting  debt  as  well  as  in  respect  of  debts  subse- 
quently incurred.    In  truth,  every  shareholder  was 
bound  to  bear  in  mind — when  paying  up  in  full  his 
mharem,  or  acquiring  fully  paid-up  shares,  or  incurring 
a  debt  to  the  company — that  the  company  had  a  legal 
right    by  altering  its  articles  to  extend  its  lien,  and 
jpSght   exerdse  .that  legal  right,  at  any  time.    This 
besjo^  so,  Zuocani's  shares  became  bound  by  the  com- 
pany's sJteration  of  its  articles,  unless  he  can  show  k 


some  special  bargain  with  the  company  or  some  special 
obligation  inCuired  fb  wards  him  by  the  company  in 
respect  of  his  f  ally  paid-up  shares.  He  fails  to  estab- 
lish any  such  special  bargain  or  obligation.  There 
was  certainly  no  such  special  bargain  or  obligation 
alleged  or  proved  with  regard  to  the  shares  allotted  to 
him  as  fully  paid  up,  and,  as  already  pointed  out,  no 
such  bargain  or  obligation  can  be  implied  merely  from 
the  wording  of  article  29.  Kor  was  there  any  special 
bargain  or  obligation  with  regard  to  the  shilres  paid 
up  in  full  by  him  after  allotment.  The  fact  is,  with 
regard  to  the  latter,  that  being  indebted  at  the  time 
in  very  large  sums  to  the  company,  and  paying 
certain  sums  on  account,  he  was  permitted  as  a 
favoxur  to  him  to  attribute  the  payment  to  a  few 
shares  so  as  to  make  them  paid  up.  No  doubt  this 
was  done  so  as  to  give  him  the  opportunity,  so  long 
as  the  lien  was  limited  by  the  original  articles,  of 
disposing  of  the  fully  paid-up  shares,  but  if  he  did 
not  kvail  himself  of  the  opportunity  before  the 
fdteration  of  the  articles,  then  he  could  not  do  so 
afterwards.  I  understand  that  as  a  matter  of  fact 
he  did  fully  avail  himself  of  the  opportunity;  but, 
even  if  he  did  not  do  so  as  regards  some  shares,  that 
would  not,  in  my  opinion,  prevent  those  shares  from 
becoming  subject  to  the  extended  lien.  Zuocani,  in 
respect  of  all  his  fully  paid-up  shares,  whether  allotted 
as  paid  up  or  not,  in  fact  has  obtained  and  enjoyed 
all  the  advantages  with  regard  to  lien  which  the 
company  ever  impliedly  or  expressly  pronused  him — 
that  is  to  say,  tne  right  to  deal  with  the  shares 
without  their  being  subject  to  any  lien  so  long  as  the 
articles  remained  unaltered,  and  did  not  extend  the 
lien  to  fully  paid-up  shares.  Something  was  said  on 
behalf  of  the  respondents  as  to  want  of  good  faith  on 
the  part  of  the  company  in  altering  its  articles.  I 
fail  to  see  any  want  of  good  faith.  In  m^  opinion, 
it  is  eminently  fair  for  a  company  to  provide  by  its 
articles  as  originally  framed  or  as  altered  by  resolu- 
tions that  shareholders  who  are  indebted  to  the  com- 
pany should  not  be  permitted  to  dispose  of  their  shares 
without  paying  their  debts,  and  that  the  company 
should  have  a  Uen  on  the  shares  for  the  debts.  In  the 
ordinary  case  of  a  partnership  no  partner  would  be 
permitted  to  withdraw  or  sell  his  share  in  the  partner- 
ship venture  without  his  debts  to  the  partnership 
b^ng  first  paid  thereout ;  and,  if  the  company  in  the 
present  case  had,  as  I  think  it  had,  the  legal  right  to 
alter  its  articles  so  as  to  give  it  the  lien  it  now  claims, 
I  cannot  see  why,  in  exerdsing  that  lesal  right,  it 
should  be  accused  of  want  of  good  faith.  That  the 
reason  of  the  alteration  was  the  large  debt  due  from 
Zuccani,  and  that  the  company  had  principally  in 
mind  this  large  debt  when  it  nuide  the  alteration  in 
the  artides,  is  no  ground  for  impeaching  the  action  of 
the  company.  It  appears  to  me  that  the  shareholders 
were  acting  in  the  truest  and  best  interests  of  the 
company  in  exercising  the  legal  right  to  alter  the 
articles  so  that  the  company  might  as  one  result 
obtain  payment  of  the  debt  due  from  Zuccani.  The 
shareholders  were  only  bound  to  look  to  the  interests 
of  the  company.  They  were  not  bound  to  consult  or 
to  consider  Zuccani*s  separate  or  private  interests. 
Further,  I  may  say  that  the  alteration  of  the  articles 
giving  the  extended  Hen  was,  in  my  opinion,  in  no 
true  sense  retrospective.  The  lien  given  was  not  made 
to  take  effect  before  the  date  of  the  alteration.  It 
operated  only  from  and  after  that  date.  Again,  the 
alteration  of  the  articles  cannot  be  impeachea  as  being 
one  not  binding  on  all  shareholders  alike.  It  purports 
to  bind,  and  dr  ^'  *he  shareholders  without 

exception.    An  ,  lien  cannot  be  objected 

to  as  made  in  i  unst  a  special  class  of 

shareholders  m  ^Q^s  shareholders  only 

are  or  may  beet  he  company.    Lastiy, 
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I  may  say  that  the  oontentioa  that  there  was  any- 
thing improper  in  the  way  alteration  of  the  articles 
was  effec&d  faJls  to  the  groond  on  examination.  It 
is  untrae  that  the  company  intentionally  waited  for  the 
death  of  Zaooani  before  attempting  to  alter  the 
articles,  with  the  object  of  thereby  preyenting  Totes 
in  respect  of  his  shares  being  used  in  considering 
whether  the  alteration  should  or  should  not  be  made. 
Besides,  as  a  matter  of  fact,  under  the  articles,  Zac- 
cani,  if  living,  conld  not  have  voted,  seeins  that  he 
was  indebted  to  the  company.  I  have  now  dealt  sub- 
stantially with  the  points  raised  on  behalf  of  the 
respondents,  and  in  t^e  result  I  can  find  no  good  or 
sufficient  ground  on  which  to  hold  that  the  lien  given 
by  the  amended  articles  was  not  good  against  Zuc- 
oani's  executors,  and  aocordinsly  I  think  that  the 
appeal  on  this  point  should  be  lulowed. 

Order  varied. 

Solicitors,  Mayo  &  Co, ;  Kerly^  Son^  &  Verden. 


Dec  1. 


ilQtgtl  dtottit  o(  Jlwttce. 

Chan.  Div.  ) 
North,  J.    i 

London  and  Globs  Finanob  Corporation  v. 
Kaufican.  (o.) 

PracUce  —  Subpcena— /0«ti«  o/^Oppreseion — Ord.  27, 
rr,  26-34 — Abuse  of  iJie  practice  of  the  court. 

Although  a  subpoena  ad  testificandum  may  he  issued 
at  any  time^  the  court  will  set  aside  the  service  of  a 
subpoena  which  is  issued  at  a  time  when  it  cannot  be 
effective  by  any  possibility,  and  can  only  be  oppressive  to 
the  witness, 

ICoticm. 

OnlfaelStiiof  Hovember  the  plaintiff  had  served 
on  ■sreiBl  wUbbhsb  in  the  action  mimnt  tuf  YufaMBtia 
ad  testifiamdtsm  vaqpuang  the  attendance  of^  the 
witnesses  from  the  14th  oxNovember,  1899,  and  daily 
during  the  sittings. 

The  pleadiuffs  in  the  action  were  not  closed,  and 
just  prior  to  tae  issue  of  the  above  writ  the  plaintiff 
had  afyplied  for  an  extension  of  time  of  a  month  for 
delivering  reply  to  the  defence.  On  the  writ  was 
indorsed  a  notice  that "  notice  will  be  given  you  by 
letter  or  telegram  when  your  attendance  is  required." 
At  the  time  of  serving  the  writ  on  the  witnesses  the 
plaintiff  sent  a  typewritten  letter  stating  the  writ 
was  issued  as  a  matter  of  form,  and  that  the  action 
was  in  the  list  of  actions  to  be  taken  next,  and  that 
the  witnesses  would  receive  notice  when  they  need 
attend. 

As  a  matter  of  fact  the  action  had  not  yet  been 
set  down  for  trial.  The  plaintiff's  solicitors'  affidavit 
stated  that  the  object  of  issuiog  the  writ  thus  early 
was  to  get  into  oommuoication  with  the  witnesses 
and  to  prevent  their  leaving  the  country  without  the 
solicitors  having  an  opportunity  of  taking  their 
evidence  on  comoiission. 

This  was  an  api^ication  by  the  witnesses  to  set 
aside  the  writ  of  subpoena  as  being  oppressive  and  an 
abuse  of  the  process  of  the  court. 

H,  Terrdl,  Q.C,  and  Younger ,  for  the  motioo.— A 
party  aggrievMl  by  the  issue  of  the  writ  of  subpcma 
need  not  wait  untH  the  trial,  but  can  apply  at  once : 
atede  V.  aavcry,  (1891)  W.  K.  195.  The  issue  of  the 
writ  now  is  oppressive  and  interferes  with  the  appli- 


cants, who  will  be  harassed  in  their  business  by  bong 
unable  to  go  abroad  without  the  plaintiff's  lesT«. 
The  court  has  a  discretion  and  will  not  allow  snoha 
writ  to  be  issued  oppressively,  although  we  admit  tint 
the  writ  may  be  issued  at  any  stage  of  the  aotioD: 
Baymond  v.  Tapson,  31  W.  B.  894,  22  Ch.  D.  490; 
Beg,  V.  Vickery,  12  a  B.  D.  478. 

Martelli,  for  the  plaintiff.— There  is  no  oppression  m 
this  case ;  the  witnesses  are  expressly  told  that  they 
need  not  attend  until  they  have  notioe.  Baymond  y. 
Tapson  is  in  my  favour,  as  it  shows  that  a  man  ii 
entitled  to  make  sure  of  the  evidenoe  of  anybody 
whose  evidence  he  thinks  will  be  in  his  favour.  Then 
is  nothing  in  the  rules  limiting  the  time  when  a 
subpoena  may  issue :  see  ord.  87,  rr.  26-34.  A  «^ 
poma  may  be  issued  before  issue  joined:  Chitty*! 
Forms,  p.  328  (12th  ed.]. 

Vernon  Smith,  Q.C,  and  P.  F.  Wheder,  hx  c^ba 
witnesses  who  had  similar  motions* 

North,  J.,  made  the  order  asked  lor,  and  pointed 
out  that  under  the  Practice  Masters'  rule  14,  subpaoM 
only  remain  in  force  lor  the  sitting  or  assiae  lor  wliioh 
thev  were  issued,  so  that  this  stSposna  would  expire 
with  the  current  sitting,  during  which  the  case  oodd 
not  by  any  possibility  come  on.  The  oonseqasnoe 
would  be  that  the  witnesses  would  be  harassoil  in  tiuir 
business,  and  prevented  from  going  away  without  the 
plaintiff's  leave  and  be  entirely  at  the  lattec^s  menj. 
The  learned  judge  refused  to  lay  down  any  gensnl 
rule  as  to  when  suhpomas  should  be  served,  but  wd 
that  in  this  case  it  had  been  served  at  a  time  when  it 
was  wholly  unnecessary  and  when  the  parties  knev 
that  the  suhposna  would  not  be  operative  lor  tho« 
sittings. 

SoUoitors,  Tatham  &  Lausada;  Slaughter  A  Mag] 
Duffkld  &  Bruty, 


(a.)  Beported  by  B.  Billbm,  Esq.,  Barrister-at- 
Law. 


a^J.]  Feb.  20-22 ;ll«h». 

Smith  v,  Baxtsb.  (o.) 

Easement — Light — Ancient  lights — Obstruction — AUen^ 
tion  of  dominant  tenement — Abandonment — EMma 
—Undertaking^Prescription  Act,  1832  {2  ^tZWHL 
4,  c  71),  ss.  1,  3,  4. 

Where  a  substantial  quantity  of  useful  Ugkt^  wUA 
would  have  passed  through  portions  of  old  mindows  of* 
building  if  they  still  existed,  now  penetrated  thnmgk  Ik 
corresponding  portions  of  new  windows,  the  ten^orarg 
use  of  interior  boarding  and  shelving,  by  whiA  • 
material  interference  with  the  light  had  been  eamaei,  it 
a  mere  discontinuance  of  user,  and  not  an  admne 
obstruction  or  ** interruption**  within  the  meamins  ef 
sections  3  and  4  of  the  Prescription  Act, 

It  is  not  necessary,  in  order  to  the  aoquiaUifm  sf  e 
right  to  the  a^ocess  of  light  under  ike  said  sediom  3,  M 
tlie  building  should  be  occupied  or  fit  for  occafeH^ 
during  the  specified  period  (Courtauld  v.  I^og^  1* 
W,  B.  466,  L,  B.  4  Ex,  126,  and  Collis  v.  Lugbv* 
43  W,  B.  202,  [1894]  3  Ch,  659).  ContitiMwl  user  is 
not  necessary:  Clooper  v,  Straker,  37  W,  R.  137,  ^ 
Ch.  D.  21.  Fixedness  and  mobility  of  obetadet  en 
elements  to  be  considered,  but  the  dedeion  must  tun  m 
ail  the  circumstances  of  each  ease* 

Evidence  of  the  intention  of  those  who  rebuHd  Is 
preserve  ancient  lights  is  admissihle  (Newaoo  v.  Fendet, 
33  W.  B.  243,  27  Ch.  D.  43),  but  may  be 
(Scott  V.  Pape,  34  W.  B.  465,  31  Ch,  D.  554). 

(a.)  Beported  by  Wabwigk  H.  Dbapxb, 
Bairister-at-Law. 
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LoNDOir  Aim  Globb  Finanob  Corpobatiok  v.  Kaufman. 


High  Ooubt. 


Per  Stirling,  J.— (1)  Ncn-uter  which  would  not  U 
ntJMeni  to  ukMiah  an  ahandonment  of  a  right  acquired 
may  he  enough  to  prevent  the  acquieition  of  the  right 
under  the  Preaeription  Act;  (2)  the  ueer  or  non-user 
cmmot  he  entirely  determined  hy  eimply  considering 
whether  an  obetade  interposed  to  the  light  is  fixed  or 
movable. 

This  WM  an  action  in  which  the  plaintiffii  sought  to 
restrain  the  defendant  from  obetnicttng  the  aocees  of 
light  to  certain  sky  and  window-lights  in  premises 
leased  to  the  plaintub,  and  inTolTed  two  questions — 
TiB.»  (1)  whetner  the  plaintiflb  were  entitled  to  any 
anoient  lights;  (2)  if  so,  whether  they  were  entitled 
to  any  and  what  relief  in  respect  thereof. 

The  plaintiffs  were  nnderlessees  of  a  large  building, 
Nos.  28  to  32,  Hatton-street,  Whitefriars,  for  a  term 
of  twen^-one  years,  from  the  29th  of  September, 
1892,  under  a  lease  dated  the  6th  of  September,  1892; 
on  the  site  of  this  building  there  formerly  stood  five 
small  houses,  Nos.  28  to  82,  Hutton-street,  which 
were  pulled  down  in  1891 ;  and  the  plaintiffi  claimed 
the  access  of  lip^ht  in  respect  of  certain  narts  of  the 
al^light  lighting  the  ground-floor  and  of  three 
mndows  on  the  first  floor,  all  at  the  back  of  the 
existing  building.  These  portions  of  the  skylis^t  and 
windows  corresponded  to  skylights  and  windows  in 
the  old  houses,  Nos.  28,  29,  and  30.  The  existing 
skylight  was  situate  in  a  plane  paralM  to  that  of  the 
old  skylights,  but  was  1ft.  6in.  higher  than 
tfaeywere.  The  first  floor  back  wall  of  the  plainti£Bi' 
inemises  was  set  back  from  the  common  boundary  of 
the  plaintiiFs'  and  defendant's  premises  to  a  distance 
of  4ft  8m,  while  the  back  wall  of  the  old 
premises  was  set  back  from  the  same  boundary 
4ft.  only. 

Upfohnj  Q.O.,  and  HamiUon,  Q»C,y  for  theplaintiflEif. 
— A  substantial  quantity  of  useful  light  which  would 
have  passed  through  the  old  skylights  and  windows 
if  tfaey  still  existed  is  shown  by^  the  eridenoe  to  pass 
through  the  corresponding  portions  of  the  new  sky- 
light and  windows  respectiyely,  and  the  plaintiffs 
are  entitied  to  relief  in  respect  of  the  same :  Aynsley 
▼.  Olover,  23  W.  B.  467,  L.  R  10  Oh.  App.  283 ;  Carr 
▼.  Foster,  3  a  B.  681 ;  Cross  v.  Lewis,  2  B.  &  0.  686; 
Moore  t.  HaU,  26  W.  B.  401,  3  Q.  B.  D.  178 ;  MarHn 
T.  iVwe,  42  W.  B.  262,  [1894]  1  Oh.  276 ;  Shel/er  ▼. 
cay  of  London  Electric  Lighting  Co.,  43  W.  B.  238, 
[18961  1  Oh.  287.  The  interference  with  the  access  of 
firiit  by  the  boarding  and  shelving  (described  in  the 
jiidgment,  infra)  is  not  ''interruption"  within  the 
meaning  of  sections  3  and  4  of  the  Prescription  Act, 
1832,  and  does  not  amount  to  abandonment :  Tapling 
▼•  Jones,  13  W.  B.  617,  11  H.  L.  Oas.  290 ;  Scott  ▼. 
Fdpe,  84  W.  B.  466,  31  Oh.  D.  664,  at  p.  661 ;  Green- 
wood ▼.  Homsey,  36  W.  B.  163,  33  Oh.  D.  471. 

Jenkins,  Q.C,  and  Sargant,  for  the  defendant. — ^The 
mterference  with  the  flrst  floor  lights  was  trivial : 
Itedand  ▼.  Bingham,  37  W.  B  386,  41  Oh.  D.  268. 
The  plaantifEf  must  show  uninterrupted  enjoyment  for 
twenty  years  next  before  action :  HoUins  ▼•  Vemey, 
33  W.  B.  6,  13  a  B.  D.  304 ;  Cooper  v.  Straker,  37 
W.  B.  137,  40  Oh.  D.  21 ;  Wheaion  ▼.  Maple  &  Co., 
41  W.  B.  677,  [1893}  3  Oh.  48 ;  Carr  v.  Foster,  3 
O.  B.  581,  also  relied  on. 

Cur.  adv.  vult. 

BiOLLDSfQ,  J.,  after  detailing  the  facts  of  the  case, 
psoceeded  as  follows:  Dealmg  flrst  with  the  old 
akylights,  I  am  quite  satisfled  by  the  evidence  adduced 
an.  behalf  of  the  plaintifb  that  useful  lisht  reached 
the  ground-floor  of  the  old  houses  through  them,  and 
also  that  a  substantial  quanti^  of  useful  lip;ht  which 
wookL  have  passed  through  these  old  skylights  now 
the  ground-floor  of   the  eodsting   building 


through  the  existing  skylight,  the  area  of  which, 
however,  is  larger  thui  that  of  the  combined  areas  of 
the  three  old  sl^liffhts. 

As  regards  the  old  windows  on  the  flrst  floor  no  one 
of  them  hss  been  preserved  in  its  entirety  in  any 
existing  window  of  the  plaintiffs'  premises  ;  but 
(subject  to  a  question  to  be  presently  mentioned) 
substantial  portions  of  all  three  coincide  with  portions 
of  windows  numbered  1,  4,  and  7  on  a  plan  put  in 
evidence  l^  the  defendants.  Here,  a^ain,  1  am 
satisfled  upon  the  evidence  that  (subject  to  the 
question  mentioned)  a  substantial  quantity  of  useful 
light  which  would  have  passed  through  those  last- 
mentioned  portions  of  the  old  windows  if  they  still 
existed  now  reaches  the  first  floor  of  the  plaintiffs' 
building  through  the  corresponding  portions  of  the 
existing  windows. 

The  flrst  point  to  be  considered  is  whether  the 
rights  which  the  plaintiflb  would  have  had  if  they 
had  beoi  owners  of  the  old  houses  have  been  lost 
by  reason  of  tiie  alterations  made  in  rebuilding.  A 
question  arose  whether  evidence  of  the  intention  of 
those  who  rebcult  was  admissible.  Such  evidence 
appears  to  have  been  considered  admissible  in 
Newson  v.  Pender,  33  W.  B.  243.  27  Oh.  D.  43,  and 
I  allowed  it  to  be  given.  It  was  to  the  effect  that 
the  buildiDg  was  not  erected  in  accordance  with  the 
plan  originally  prepared,  but  in  accordance  with 
plans  altered  in  order  to  preserve  the  ancient  lights, 
tx>th  d^^ht  and  windows,  in  Nos.  29  and:  30. 
From  that  the  inference  may  be  drawn  that  there 
was  an  intention  to  preserve  the  ancient  lights  on 
rebuilding.  It  appears  to  me,  however,  that  regard 
being  had  to  the  subsequent  case  of  Scott  v.  Pape, 
34  W.  B.  466,  31  Oh.  D.  664,  at  ip.  667,  such 
evidence  is  unnecessary.  In  my  opinion,  that 
applies  to  the  skylight  in  the  present  case,  and  flklso 
(subject  to  the  question  reserved)  to  the  first  fioor 
windows.  That  question  arises  in  this  way;  it  was 
admitted  on  cross-examination  by  Mr.  Hall,  one  of 
the  plaintiffs,  that  in  the  windows  Nos.  1  and  7 
oonsioerable  portions  of  the  old  area  had  been 
boarded  up  for  more  than  twelve  months  before 
action  brought,  the  reason  being  that  printing 
machines  were  placed  before  each  window  at  which 
the  printers  worked  with  their  backs  to  the  light, 
and  it  was  found  that  accidents  repeatedly 
occurred  by  whioh  these  ^rtions  of  the  windows 
were  broken.  As  regards  wmdow  No.  4  it  was  also 
admitted  by  the  same  witness  that  a  considerable 
portion  of  the  old  area  had  for  more  than  a  year  been 
covered  by  open  shelving  used  for  drying  printing 
work.  The  shelves  were  three  inches  to  a  foot  apart, 
and  projected  about  two  feet,  and  caused  a  material 
interference  with  the  light,  though  substantial 
quantities  of  light  still  passed  into  the  plaintiflh' 
building.  The  boarding  and  shelving  had  been 
removed  before  the  trial ;  but  it  was  contended  that 
in  these  circumstances  the  access  and  use  of  the 
light  claimed  by  the  plaintiffs  to  the  first  floor 
windows  had  not  been  actually  enjoyed  for  the  full 
period  of  twenty  years  mentioned  in  section  3  of  the 
Fk^soription  Act  without  interruption,  that  period 
being  by  section  4  the  period  next  before  the  brwgiog 
of  l£e  present  action.  It  was  first  of  all  said  the 
erection  of  the  boarding  and  shelving  constituted  an 
interruption  within  the  meaning  of  we  section.  The 
term  ''interruption,"  however,  has  tiie  same  meaning 
there  as  in  section  4,  and  refers  to  an  adverse  obstruc- 
tion, and  not  a  mere  discontinuance  of  user :  see  Carr 
V.  Foeter ;  HoUins  v.  Vemey.  It  was  then  urged  that 
the  use  of  the  light  had  not  been  actually  enjoyed 
for  the  statutory  period.  On  this  there  are  some 
decisions  whidh  ought  to  be  referred  to.  It 
is    not  necessary  in  order  to  the  acquisition   of  a 
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right  to  the  aooess  of  lieht  under  section  3  of  the 
Prescription  Act  that  the  Duilding  should  be  occupied 
or  fit  for  occupation  during  the  specified  period : 
Courtaidd  v.  Legh,  17  W.  R.  466,  L.  R.  4  Ex.  126; 
CoUta  V.  Laugher,  43  W.  R.  202,  [1894]  3  Ch.  659.     In 
both  cases  it  is^oioted  out  that  there  may  be  a  user  of 
li^ht  Without  actual  occupation.    In  Cooper  v.  StraJcer, 
37  W.  R.  137,  40  Ch.  D.  21  (see  pp.  26  and  27),  Kay,  J., 
held  that  the  owner  of  a  building  having  windows 
with  movable  shutters  acquired  a  right  to  light  under 
section  3  of  the  Prescription  Act  if  he  opened  the 
shutters  at  any  time  he  pleased  for  the  admission  of 
light  during  those  twenty  years.    The  learned  judge 
refers  to  what  was  said  by  Channell,  B.,  in  Courtauld 
y.  Legh,  and  remarks,  *'  The  essential  word  in  that 
sentence    is   fizfid,   which   obviously    means    either 
shutters  that  will   not  open  or   shutters  that    are 
never,  in  fact,    opened  during  the  twenty  years." 
It  is  ezpresslylaid  down  that  continuous  user  is  not 
necessary.      With  this  view  of  the  law  I  entirely 
agree.    Not  only,  as  is  pointed  out,  is  no  such  word 
as  continuous  found  in  that  Act,  but  there  are  strong 
reasons  against  such  a  construction  of  it.   For  example, 
it  is  matter  of  common  knowledge  that  in  this  country 
most  shops  have  the  shutters  regularly  closed  for  one 
whole  day  every  week  and  occasionally  at  other  times. 
It  cannot  have  been   intended  that    this  class    of 
property  should  be  excluded  from  the  benefit  of  the 
Act.      The    conclusion    is    really  involved  in    the 
decisions  of  the  oases  that  the  right  is  not  lost  by  re- 
building ;  for  where  one  building  is  gulled  down  and 
another  built  on  the  site,  there  must  m  most  cases  be 
an  interval  where  there  is  no  actual  enjoyment  of  the 
light  in  connection  with  any  building.     This  being 
so,  it  seems  to  me  that  the  rule  laid  down  in  Rollins 
y,    Vemey^   with  regard  to  discontinuous  easements 
applies  to  light. 

Before  proceeding  to  apply  that  to  the  present  case  I 
wish  to  make  two  observations :  (1)  I  think  that  non-user 
which  would  not  be  sufficient  to  establish  an  abandon- 
ment of  a  right  acquired  may  be  enough  to  prevent 
the  acquisition  of  the  right  under  the  Act ;  (2)  I  do  not 
think  that  the  user  or  non-user  can  be  entirely  deter- 
mined by    simply  considering  whether  an  obstacle 
interposed  to  the  light  is  fixed  or  movable.    Fixed- 
ness and  mobility  are  elements  to  be  taken  into  con- 
sideration, but  the  decision  must  turn  on  all  the 
circumstances  of  each  case.    Guiding  myself  by  this 
rule  I  have  to  deal  with  the  boarding  over  of  parts  of 
these  windows.    Here  the  plaintiffo,  being  in  occupa- 
tion and  carrying  on  their  ordinary  business,  have  for 
upwards  of  a  year  absolutely  exduded  from  the  rooms 
the  light  which  arrived    at   thos^   parts    of   these 
windows.    I  cannot  see  my  way  to  say  that  there  has 
been  as  to  the  portions  of  the  windows  No.  1  and  7 
which  were  boarded  over  a  user  of  the  light  actually 
enjoyed  for  the  prescribed  period.      On  the  other 
hand,  the  shelving  did  not  exclude  the  light,  but 
allowed  a  substantial  portion  of  it  to  pass;   and 
I   think   that    a    sufficient    user    is    made   out    as 
regards  the  whole  of  window  No.  4.     It  was  then 
said  that  as  regards  the  portions  of  windows  which 
were  boarded  up,  sufficient  evidence  had  been  ffiven 
to  establish  a  title  under  a  lost  grant.    It  is  laid  down 
in  Aynaleu  v.  Glover,  that  a  plaintiff  may  establish  his 
riffht  in  this  way ;  see  also  the  observations  of  Lord 
Blackburn  in  Dalton  v.  Angus,  30  W.  R.  91,  6  App. 
Cas.  740.    In  the  present  case  the  action  was  tried 
without  pleadings.    The  affidavits  on  the  motion  did 
not  direct  the  attention  of  the  defendants  to  this  mode 
of  making  out  a   title.      The   plaintiffs'    evidence, 
however,  did  ^  to  show  that  the  old  cottages  now 
pulled  down  did  enjoy  access  of  light  to  the  windows 
for  more  than  twenty  years  before  they  were  pulled 
down.    On  the  stibond  day  of  the  trial  the  plaintiffs* 


counsel  expressed  his  intention  of  availing  himafllf  of 
this  right.  Although  the  defendant's  oouosd 
objected,  I  think  it  was  open  to  the  plaintiffii.  subject 
only  to  the  defendant  having  an  opportunity  of 
adducing  evidence  for  the  purpose  of  rebutting  the 
presumption  which  arises  from  twenty  years*  enjoy- 
ment. 

His  lordship  then  expressed  bis  readiness  to  msksa 
declaration  to  the  following  effect— via.,  that  the 
plaintiffs  were  entitled  to  the  enjoyment  as  anount 
lights  of  such  portions  of  the  skyUfi^t  and  windovi 
which  formerly  existed  in  the  ground  and  first  fioon 
of  the  messuages  Nos.  28.  29,  and  30.  Hatton-strsstk 
as  were  not  blocked  up  in  the  rebuilding  of  the 
plaintiffd'  premises,  or  had  not  been  sabeeqnsntij 
boarded  up;  and  as  regards  the  portions  of  the 
windows  which  were  boarded  up,  either  to  aUow  the 
defendant  to  adduce  evidenoe  before  the  jadgmMt 
was  drawn  up,  or  to  reserve  the  matter,  giviBg  ettfisr 
party  liberty  to  apply.  After  some  dieongsion,  ind 
an  undertaking  by  we  defendant  to  give  tlie  plalntm 
a  month's  notice  of  lus  intentioi)  to  build,  and  at  the 
same  time  to  produce  bis  building  plaop,  his  lordsbip 
said  that  the  plaintiffs'  rights  would  be  amply 
protected  by  reserving  them  liberty  to  apply  for  sa 
injunction  based  upon  the  above  declaration. 

Solicitors,    James,    While,    ^    Leonard  ; 
Burton,  <fe  Frost, 


April  3.  4. 


Oban.  Div.  j 
Byrne,  J.  J 
Lloyds   Bane   (Limitbd)   v.  Pbikcxss  Both 

COLLIBRY  Co.  (No.    1).  (o.) 
Practice — Leave  to  discontinue — AuaBUicary  proeeeH^ 
be/ore  another  tribunal—  Costs  incident  to  tibote  jv- 
ceedings  costs  in  the  action — R.  8.  C,  ord.  26,  r.  1. 

A  plaintiff  seeking  to  discontinue  an  acHon  wpoa  ierws 
of  paying  the  defendant's  cotis  in  that  adion  wiUndk 
compelled  as  part  of  his  bargain  to  pay  the  cods  inemrtd 
hythe  defendant  in  auxiliary  proceedings  taken  kg  m 
f^intiff  before  another  tribunal  arising  out  of  ike  earn 
case,  and  the  result  of  which  caused  the  plaintii  i» 
discontinue  his  action. 

Adjourned  summons.  ^^ 

In  1897  the  plaintiffs  commenced  an  action  beion 
Bomer,  J.,  alleging  that  the  defendants  had  tmpsaed 
upon  a  certain  gale  or  colliery  work  bdongingto  Ae 
plaintiffs,  situate  in  the  Forest  of  Dean,  and  dabned 
m  addition  to  an  injunction  that  if  and  so  far  as  laight 
be  necessary  the  boundary  between  the  plaintilEii'  gsls 
and  an  adjoining  gale  belonging  to  the  dafaadsBtt 
might  be  ascertained  and  determined. 

The  defendants  delivered  a  defence  in  wteA, 
amongst  other  things,  they  objected  that  the  dm^ 
as  to  the  boundary  between  the  gales  ought  to  be 
ascertained  and  determined  by  an  offioer  caOsdte 
gaveller,  or  his  deputy,  in  aooordanoe  wiA  1^ 
provisions  in  that  behalf  contained  in  the  Dean  ¥bM^ 
Mines  Act,  1838,  and  amending  Aots  and  ^e  raks 
and  regulation^  made  thereunder. 

The  plaintiffs,  after  delivery  of  this  defence,  tw 
no  further  proceedings  in  the  action,  bat  anpfisd  Is 
the  gaveller  of  the  forest  to  ascertain  and  deftsfini* 
the  disputed  boundary  between  the  two  galea. 

The  gaveller  upon  compulsion  by  maiufomtis  dacaW 
the  question  and  delivered  an  awaxd,  but  did  not  dfll 

(a.)  Reported  by  B.  Lbigh  BaM8B01HAK,  Beq^ 
Barrister-at-Law. 
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wHh  the  ootts  of  the  prooeedin^  bofore  him  to  whioh 
the  defendants  were  made  parSet. 

It  was  eonocded  that  the  Dean  Foieet  IGnes  Acta 
and  roles  made  no  provision  for  saoh  costs. 

Before  the  nveller  had  given  his  award  the 
defendants  ap^ed  to  have  the  action  before 
Bomer,  J.,  disnussed  for  want  of  proseoation,  but  the 
indge  directed  that  the  action  should  be  set  down 
forwwith,  but  should  not  come  into  the  paper  with- 
out hiB  sanction,  which  would  not  be  given  until  the 
proceedings  before  the  gaveller  had  been  terminated. 

On  the  result  of  the  gaveller*s  award  the  plaintiA 
now  api^ied  hy  summons  msder  B.  S.  0.,  ord.  26,  r.  1, 
for  leave  to  moontinue  their  aodon  upon  teems  of 
tiieir  paying  the  defendants'  oosts  in  the  action. 

The  question  now  arose  whether  the  coats  of  the 
pcooeedings  before  the  gavelier  and  the  costs  of 
obtaining  the  mandamui  were  costs  in  the  action. 

Bowdm^  Q,C„  and  J.  G.  Wood,  for  the  plaintiffs.— 
The  diseretion  given  to  the  court  a^  to  costs  is  limited 
to  each  costs  as  could  have  been  given  at  the  trial. 
Whether  the  action  had  proceeded  or  been  dismissed 
for  want  of  prosecution  the  defendants  could  only 
have  ^t  the  costs  of  that  action.  The  court  has  no 
materials  upon  which  to  decide  as  to  who  ought  to 
pay  the  costs  incurred  in  connection  with  the  pro- 
ceedings before  the  gaveller. 

Lmfett^  Q^O.iO.  L.  Leigh  Clare  with  lum),  for  the 
def^ndnBts. — ^Theprooeedmgs  before  the  gaveller  were 
incident  to  and  in  support  of  tbe  plaintinis'  action  for 
froapiiBS  It  was  ''  just  '*  that  the  plaintiffi  in  seeking 
to  discontinue  their  action  should  pay  the  costs  of 
those  proceedings. 

Btbhb,  J.,  without  going  into  the  question  of 
jnriadietion  as  to  the  coets  ineident  to  the  prooeedings 
before  the  gaveller,  decided  that  on  the  merits  it  was 
not  jnst  that  the  plaintiffs  should,  bn  made  to  pay 
those  coats  as  part  of  the  terms  upon  which  they  were 
to  be  allowed  to  discontinue  their  action. 

Judgment  for  the  plaintiff $, 

Solicitors  for  the  plaintiffs,  Blyth,  Button,  Hartley, 
<k  Blyih,  for  M.  F,  Carttr,  Newnham. 

SoliaitorB  for  the  defendants,  Wood,  Bigg,  &  Noah, 
lor  WinUrbothamdi  Son,  Stroud. 


Chan.  Div.       i 
Coaena-Hardy,  J.  i 


Feb.  10. 


In  re  Bbown.  (a.) 

Lunacy — Lunatic— Charging  order — Fund  in  court. 

Where  a  charging  order  has  been  obtained  againai  the 
ixiereat  of  a  lunatic  in  a  fund  in  the  Court  of  Chun- 
tery,  the  charge  will  be  eati^fied  be/ore  the  fumi  ia 
ordered  to  be  transferred  to  Lunacy* 

Petition. 

IC  B.  Brown  had  been  found  a  person  of  unsound 
mind  by  inquisition.  She,  as  executrix  and  sole 
Ieg»tee  of  the  will  of  B.  Brown,  had  carried  on  in 
nmvuanoe  of  the  will  the  business  of  B.  Brown.  She 
had  newr  proved  the  wiU,  and  subsequently  to  beins 
lottBd  of  unsound  mind  administration  with  tbe  will 
snnexad  was  granted  to  the  committee  of  the  lunatic. 
Oreditors  of  the  testator  had  conmienced  the  present 
aetion  ior  the  administration  of  the  estate  of  the 
testator,  and  ttie  usual  inquiries  and  accounts  had 
been  dii«cted.  The  bnsinefes  bad  been  sold  in  these 
prooeaditBgs,    and    the   proceeds   paid    into   oourt. 

(a.)  Reported  by  B.  Sillbm,  Esq.,  Barri8t«r-at- 
Law. 


Thomas  Olutterbuck  had  obtained  judgment  against 
M.  B.  Brown  in  the  Queen's  Bench  Division,  and  had 
obtained  an  order  absolute  charging  the  interest  of 
M.  B.  Brown  in  the  fund  in  court  for  the  amount  ol 
the  judgment  debt  and  costs. 

This  was  a  petition  by  the  committee  and  the 
lunatio  asking  that  the  fund  in  court,  after  payment 
of  oosts  and  testator's  debt,  should  be  transferred  to 
Lunacy  notwithstanding  the  charging  order. 

Eve,  Q.C,  and  Hon,  Frank  Buewll,  for  petitioners. — 
The  fund  should  be  transferred  to  Lunacy  and  used 
for  the  maintenance  of  the  lunatic  without  reference 
to  the  charging  order :  In  re  Plenderleith,  42  W.  B. 
224,  [1893]  3  Oh.  382 ;  In  re  WinkU,  42  W.  B.  513, 
[1894]  2  Ch.  519.  In  In  re  Leaveeley,  39  W.  B.  276, 
[1891]  2  Oh.  1,  the  lunatic  had  died  and  that  is  why 
effect  was  given  to  the  enlarging  order :  In  re  Clarke, 
46  W.  B.  337,  [1898]  1  Ch.  336. 

r,  L,  Wilkineon,  for  judgment  creditor. — ^Effect 
must  be  first  given  to  the  diarging  order  and  tbe 
balince  only  transferred  to  Lunacy.  In  re  Plender- 
leith  is  distinguishable,  as  there  the  fund  was  in 
Chancery  and  not  in  Lunacy.  Charging  orders  have 
been  enforced  in  Home  v.  Fountain,  38  W.  B.  240, 
23  Q.  B.  D.  264,  and  In  re  Leavesley, 

Hon.  E,  C7.  Maonaghien,  Q.C,  and  Kenyan  Parker, 
for  plaintiffs. 

T.  T.  Methold,  for  D.  F.  Alexander,  appointed  bv 
the  master  in  Lunacy  to  report  on  the  lunatic's 
property. 

OozsNfikHABDY,  J.,  thought  that  the  chaiging 
order  obtained  by  the  judgment  creditor  must  be 
recognised.  The  cases  of  In  re  Plenderleith  and  In  re 
Winkle  merely  decided  that  when  once  the  property 
had  come  under  the  jurisdiction  of  the  court  in 
Lunacy  the  requirements  of  the  lunatio  as  to  main* 
tenance  are  preferred  to  the  rights  of  exeoutioa 
creditors.  Bat  it  has  long  been  established  that  the 
court  of  Lunacy  cannot  override  common  lav  or 
statutory  rights  which  have  been  established  before 
the  property  has  come  under  the  control  of  the  court. 
When  an  application  has  to  be  made  to  the  court  in 
Lunacy  then  no  order  can  be  made,  except  subject  to 
the  oonnderation  of  the  lunatic's  welfare.  Here  the 
court  in  Lunacy  had  not  the  property  under  its  juris- 
diction, and  the  charging  order  is  effective  agfunst  the 
propertv,  and  the  judgment  and  costs  should  be  paid 
out  of  the  property  b^re  the  balance  is  brought  into 
court  in  Lunacy. 

Solicitors,  Warriner  A  Co.,  for  W.  Lyndon  Moore, 
Newport ;  Thomeycroft  A  Willie,  for  Taynton,  Sons,  A 
Siveter,  Gloucester ;  Thomas  White  A  Sons ;  The 
Official  Sdiciior. 


Jan  17,  26. 


Chan.  Div. 
Cozens-Hardy, 

In  re  OooLaASDiE  Gold  Fields. 
Ex  parte  Fleming,  (a.) 

Solicitor  —  Pradice  —  Unstamped  doewments  —  Under' 
taking  to  stamp — Stamp  Act^  1891  (54  A  55  Vict.  c. 
39),  s.  14. 

Where  a  solicitor  undertakes  at  the  hearing  to  have  a 
document  stamped,  such  an  underUUcing  is  properly  given 
by  the  solicitor  and  not  by  the  client,  and  is  a  personal 
undertaking  of  *^-  — »--.^  ^^  ^j^j  j^  enforced 
against  him  by  i 


(a.)  Beported 


Esq..   Barrister-at* 
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Motion* 

In  this  case  two  ttpplioations  were  made  by  share- 
holders seeking  to  have  their  names  removed  from 
the  register  of  shareholders  in  the  company  on  the 
ffroond  substantially  that  the  prospectus  on  the 
faith  of  which  they  had  applied  for  shares  contained 
statements  which  were  false.  The  motion  came  on 
before  the  learned  judge  in  July  last.  Witnesses 
were  examined  and  oross-ezamined.  Oounsel  for  the 
company  in  the  course  of  the  cross-examination  of 
one  of  the  applicant's  witnesses,  proposed  to  put  in 
certain  documents  which  were  unstemped,  and  which 
plainly  required  to  be  stamped.  The  learned  judge 
pointed  out  the  difficulty  having  regard  to  section 
14  of  the  Stamp  Act,  1891.  That  section,  so  far  as. 
material,  is  as  foUows :  <'  Upon  the  production  of  an 
instrument  chai^^ble  with  any  duty  as  evidence  in 
anjr  court  of  civil  jurisdiction  in  any  part  of  the 
United  Einffdom  or  before  any  arbitrator  or  referee, 
notice  shall  be  taken  by  the  judge,  arbitrator, 
or  referee  of  any  omission  or  insufficiency 
of  the  stamp  thereon,  and  if  the  instrument 
is  one  which  may  be  legally  stamped  after 
the  execution  thereof,  it  may,  on  payment  to 
the  officer  of  the  court  whose  duty  it  is  to  read  the 
instrument,  or  to  the  arbitrator  or  referee,  of  the 
amount  of  the  unpaid  duty  and  the  penalty  pavaUe 
on  stammng  the  same,  and  of  a  further  sum  of  one 
pound,  DC  received  in  evidence,  saving  all  just 
exceptions  on  other  grounds." 

Oounsel  for  the  company  thereupon  communicated 
with  his  professional  client,  and,  upon  an  undertaking 
being^  given  bv  the  company's  solicitors  to  stamp  a 
certain  deed,  the  matter  proceeded.  This  course  was 
adopted  with  reference  to  several  similar  documents 
which  the  company's  counsel  desired  to  use  in 
opoosition  to  the  case  of  the  applicants.  The  deeds 
ana  documents  thus  tendered  aid  not,  in  the  learned 
judge's  opinion,  assist  the  company.  On  the  contrary, 
they  helped  the  applicants. 

Ill  the  result  the  learned  judge  allowed  the  appli- 
cation with  costs. 

The  solicitor,  who  was  present  in  court,  seems  to 
have  been  under  the  impression  that  he  was  not  giving  a 
personal  undertaking,  and  he  immediately  endeavourod 
to  be  relieved  from  his  undertaking.  It  was  stated  that 
to  stamp  the  documents  it  would  cost  several  hundred 
pounds.  When  an  application  by  the  solicitors  was 
made  to  the  learned  judge  on  tiie  25th  of  July  ex 
partet  the  judge  declined  to  enter  in  it  without  notice 
being  given  to  the  company  and  to  the  Inland 
Bevenue  authorities.  This  application  is  reported  in 
the  Weekly  Nates  for  1899,  p.  128.  Certain  com- 
munications took  place  between  the  solicitors  and  the 
Inland  Bevenue  authorities,  but  nothing  more  was 
dune.  The  orders  were  not  and  could  not  be  drawn  up 
although  six  months  had  elapsed.  The  applicants 
still  remained  on  the  register.  Meanwhile  the  company 
had  been  wound  up  by  the  court  on  the  ground  of 
insolvency. 

In  these  circumstances  the  applicants  now  applied 
by  motion  for  directions  that  the  orders  made  on 
the  hearing  of  motions  on  the  21st  of  July  might 
be  drawn  up  forthwith,  omitting  from  such  orders 
the  unstunped  documents,  the  company's  liquidator 
undertaking  not  to  appeal  from  the  orders;  or  in 
the  alternative  that  the  solicitors  might  be  committed 
for  contempt  in  making  default  in  carrying  out  their 
undertaking  to  stamp  Qie  documents ;  or  as  a  further 
alternative  that  the  solicitcnrs  might  be  ordered  to 
stamp  such  documents  with  the  proper  stamp  duty 
with  four  days  after  service  upon  them  of  the  order. 
The  notice  was  served  upon  the  company  and  its 
liquidator.  The  liquidator  was  willing  to  undertake 
to  withdraw  the  pending  i^ypeals  from  the  order,  as 


he  did  not  desire  to  proseonte  those  wpeab.  The 
other  re^Kmdents  were  the  soUcitofs  wiio  gave  the 
undertaking  and  the  Oommissiotinri  for  Inland 
Bevenue. 

MarUUi,  for  applicants. — ^It  is  a  great  hardship  that 
the  applicants  have  to  still  remain  on  the  register 
because  the  solicitors  have  not  com^died  witii  their 
undertaking  to  have  the  documents  stamped.  I  adc, 
therefore,  wat  the  order  may  be  drawn  up  without 
entering  the  unstamped  docnunents.  In  desault,  the 
application  to  oomnut  the  solicitor  must  be  iircsaod, 

Hon*  A*  Euudif  for  liquidator. 

Mnir  Mackenzie.— The  undertaking  was  given  by 
the  solicitor  under  a  misapprehension,  and  as  soon  as 
the  solicitor  found  his  mistake  he  asked  to  be  relieved 
from  it.  The  dient  is  the  i>roper  person  to  pay  the 
mon^  for  stamping,  and  in  the  Queen's  Bench 
Division  the  monerf  would  be  paid  by  the  client  at 
the  time,  in  court,  before  the  case  proceeded,  and  tiist 
is  the  course  whidi  diould  have  bMn  followed  I 


Vaughan  Hawkina,  for  the  Commissioners  of  Inland 
Bevenue. — ^The  practice  in  the  Chancery  Divisioais 
for  the  solicitor  to  give  the  undertaking  (/n  re  Ward, 
31  Beav.  1),  and  the  court  will  enforce  it  against  faioL 
The  commissioners  have  no  power  to  remit  the  stan^ 
duties,  but  they  are  willing  to  waive  the  penahaes. 
The  orders  cannot  be  drawn  up  without  enterxng  the 
unstamped  documents :  Owen  v.  Thomae,  3  MyL  it 
K.  353.  The  court  has  to  protect  the  revense: 
Nixon  V.  AUfion  Marine  Ineuramee^  L.  B.  2  Bx.  338. 

MartdUf  in  reply. 

Cozsvb-Habdt,  J.,  alter  stating  the  luts,  oosi- 
tinued:  Notwithstanding  the  oxpross  language  of 
section  14  of  the  Stamp  Act,  1891,  it  is  sel '  ' 
practice  to  aUow  an  unstamped  document  to  be  i 
upon  the  personal  undertaking,  not  of  t^ 
to  the  action,  but  of  solicitors  who  are  offioers  of  tte 
court,  to  stamp  it  and  to  produce  it  so  stamped  heiote 
the  order  is  drawn  up.  I  have  endeavoured  to 
ascertain  the  origin  of  this  practice.  The  eariiflr 
Stamp  Acts,  so  far  as  my  investi^ions  have  extspded. 
do  not  contain  any  provisions  similar  to  section  14  of 
the  Act  of  1891.  The  Consolidation  Aot  of  18M 
(17  &  18  Yict.  c.  83).  only  enacts  in  section  27  that 
ever^  instrument  liable  to  stamp  duty  shall  be 
admitted  in  evidence  in  any  criminal  proceedinn, 
although  it  may  not  be  properly  stamped.  But  oy 
section  28  of  the  Common  Law  Procedure  Aot,  18M, 
which  received  the  royal  assent  two  days  later,  it  was 
enacted  as  follows :  **  Upon  the  produotion  of  mj 
document  as  evidence  at  the  trial  of  any  oaiiaa»  h 
shall  be  the  duty  of  the  officer  of  the  court 
duty  it  is  to  read  such  document  to  call  the  i 
of  the  judge  to  any  omission  or  insufficienoy  o€  the 
stamp,  and  the  document,  if  unstamped,  or  not 
sufficiently  stamped,  shall  not  be  reoeiTsd  m 
evidence  until  the  whole,  or,  as  the  i 
h%  the  deficiency  of  the  stamp  duty 
poialty  required  1^  statute,  together  witk  Iks 
additional  penalty  of  £1  shall  have  been  paid." 
Section  29  gives  certain  consequential 
These  sections  were  repealed  in  1870 
sequently  re-enacted  in  section  16  of   the 

Act,  1870.    This  again  was  repealed  and        

in  1891,  the  chief  distinction  being  that  the  obligation 
now  rests  directly  upon  the  judge  and  not  open  an^ 
officer  of  the  couurt.  I  am  indebted  to  Mr.  I*via^  tha 
registrar,  for  a  note  of  the  case  which  I  believe  to  hs 
the  origin  of  the  settled  practice  to  wiuoh  1  lism 
referred.  On  the  20th  of  July,  1856,  a  onoaa  sf 
Jennings  v.  Chrisiopher  came  on  hdon  Sr  Jokn 
BomiUy  on  motion  for  judgment,  and  the  folknriag 
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is  an  extract  from  the  registrar's  minate,  folio  218 : 
*'  GoIHds  proceeds  to  show  his  title.     The  agreement 
referred  to.  Mr.  Boupell  says  it  is  not  stamped.    The 
solioitor  tenders  the  money  to  the  registrar,   who 
protests.    Court  reads  the  Act  as  to  this  clause  and  is 
ofopinion  that,  though  under  the  clause  of  the  Act 
malang  these  sections  applicable   to   all   courts  of 
oiyil  jurisdiction,  this  Act  is  applicable  to  this  court, 
yet  there  is  no  officer  of  this  coort  now,  unless  it  be 
the  derk  of  records   and  writs,   who   answers  the 
description  of  the  officer  whose  duty  it  is  to  read  the 
documents,  &c. ;  certainly  not  the  registrar.    Mr. 
Blaxland,  the  solicitor  for  the  plaintiff,  undertaking 
that  the  proper  stamp  shall  be  paid  and  affixed,  let 
the  cause  proceed,"  and  at  the  end  of  the  entry 
relating  to  the  cause  are  the  following :  '*  See  that 
memorandum  is  duly  stamped  before  drawing  up 
decree.    The  memorandum  was  duly  stamped  before 
drawing  up  the  order."    It  will  be  observed  that  the 
court  accepted  the  undertaking  of  the  solicitor  with- 
out requirmg  any  sigature  of  the  registrar*s  book 
or  other  document.    The  advantages  of  the  practice 
are  obvious.    It  is  not  always  easy  to  settle  at  once 
what  is  the  amount  of  the  stamp  duty,  and,  moreover, 
it  may  well  be  that  when  the  amount  required  is 
known  the  cash  is  not  at  the  moment  in  court.    It 
would  be  in  the  last  degree  inconvenient  and  un- 
desirable to  direct  an  action  to  stand  over  in  the 
middle  of  the  trial  in  order  that  a  document  might 
be  stamped.    The  court,  therefore,  accepts  the  under- 
taking of  its  own  officer  that  the  document  shall  be 
stamped  before  the  order  is  drawn  up  as  satisfying 
the  requirements  of  the  statute.    The  court  looks  to 
its    own    officer   and   leaves   the   officer   to    claim 
indemnity  from  his  own  client.    I  am  not  aware  of 
any  difficulty  having  arisen  until  the  present  case. 
Sir    John    Bomilly   in     1862    refers   to   it   as    the 
ordinary  course;  see  In  re  Ward,  31  Beav.  1,  p.  8, 
wliere  he   says:    "The   court   accepts   the   under- 
takings of    solidtors   to  pay   the   penalty   of   not 
stamping  an  agreement  ana  various  other  acts  " ;  and 
he  proceeds  to  say,   "  I  am  never  informed  whether 
they  are  performed  or  not,  I  have  not  the  slightest 
doubt  that  they  are  performed  in  every  case,  but  if  it 
afterwards    came  to    my   knowledge  that  the  act, 
'Without  the  performance  of  which  the  case  coald  not 
have  properly  been  heard,  had  not  been  performed  or 
that  the  money  had  not  been  paid,  I  shoiUd  compel 
the  solicit*  r  at  the  instance  of  anybody  interested  in 
the  matter  to  make  good  his  undertaking  or  assertion 
on   the  faith  of  which  the  court  had  acted ;  it  is  no 
answer  to  say  that  it  is  the  duty  of  many  other 
persona  to  look  into  the  matter  and  see  that  the  act 
was  duly  performed  " :  see  also  Seton  on  Decrees,  p. 
26  (^th  ed.).    In  this  state  of  circumstances  it  seems 
to  me  to  be  clear  that  an  undertaking  was  given  to 
the  court  by  the  company's  solicitors  acting  through 
the  member  of  their  firm  who  was  present  in  court. 
Tfaia  IS  not  seriously  disputed,  for  the  application  to 
be  rtrlieved  from  the  undertaking  presupposes  that  an 
undertaking  was  given.    I  think  it  is  of  the  utmost 
iiDportanoe   that    such   an   undertf^ng    ffiven   by 
affioeirs  of  the  court  should  not  be  released  without 
the  oonsent  of  the  person  or  persons  for  whose  benefit 
the  undertaking  was  siven.    Those  persons  are  the 
Donunissioners  for  Inland  Bevenue.    They,  through 
Ubeur  counsel,  state  that  they  have  no  power  to  waive 
^e  stamping  of  the  documents,  although  they  can 
ind  "will  in  the  present  case  waive  the  penalties,  and 
jBcgr  insist  for  the  protection  of  the  Bevenue  that  the 
mdEesriaking  should  be  enforced.    On  the  other  hand 
[  tji»g»lg  it  is  not  just  that  the  applicants,  who  have  by 
ir  crwn  evidence  established  a  title  to  relief,  should 
ited  from  obtaining  relief  by  reason  of  the 
of   their   opponents  or  of  their  opponents' 


solicitors  to  stamp  documents  which  were  put  in,  not 
by  the  applicants,  but  by  their  opponents.  If  I  make 
no  order  on  the  present  motion  it  may  be  that  the 
applicants  will  have  to  pay  several  hundred  pounds 
before  thev  can  get  the  order  made  by  me 
in  July  last  perfected.  I  think  I  shdl  be 
doing  right  between  the  parties  and^  right 
tow  wis  the  Inland  Bevenue  authorities  by  directing 
the  order  to  be  forthwith  drawn  up  without  entering 
the  unstamped  documents,  the  company  undertaking 
to  withdraw  their  appeals.  I  must  order  the  solicitors 
upon  their  undertaking  to  cause  these  documents  to 
be  produced  to  Mr.  King,  the  registrar,  at  his  room 
properly  stamped  within  a  few  days  after  service 
upon  them  of  this  order.  It  will  be  stated  on  the 
face  of  the  order  that  the  Inland  Bevenue  authorities 
agree  to  waive  penalties  and  I  shall  expressly  reserve 
liberty  to  the  commissioners  to  apply  in  case  this 
order  is  not  obeyed  by  the  solicitors.  The  solicitors 
must  pay  the  costs  of  the  appUoants  of  this  motion. 
In  pomt  of  form  I  think  the  motion  should  be  headed 
*'  In  the  matter  of  the  solicitors,"  and  I  direct  it  to 
be  amended  accordingly. 

Solicitors,  Morten,  CuUer,  A  Oo»;  Cannon,  Son,  A 
Morten;  Solicitor  for  Ivdand  Revenue  ;  Solicitor  for  the 
Board  of  Trade, 


^^'  ^DivJri^'  ^^'  [  ^~-  ^^'  ^^  5  Feb.  7. 

OowuBY  V.  Oowunr.  (a.) 

Peer — Title  or  dignity  of  Jionour  acquired  by  marriage — 
Divorce — Be^marriage  to  a  commoner — injunction  to 
prevent  the  wife  from  using  her  former  tiUe, 

A  peeresB,  not  in  her  own  rigid,  hut  who  has  derived 
her  title  from  marriage  with  a  peer,  and  who,  after 
procuring  a  decree  of  dissolution  of  the  marriage,  marries 
a  commoTier,  loses  the  right  to  use  the  title  ao  acquired, 
and  will  be  restrained  by  injunction  from  continuing  its 
use. 

Motion  by  a  peer  for  an  injunction  to  restrain  his 
former  wife,  who  had  obtained  a  decree  for  divorce 
ag^nst  him  and  subsequently  married  a  commoner, 
from  continuing  to  describe  herself  by  the  title  she 
had  derived  from  him  by  marriage. 

Deo.  11,  16. — Bargrave  Deans,  Q.G.,  and  Wilhck^ 
for  Earl  Cowley. 

Lawson  Wcdton,  Q,C.,  and  Barnard,  for  the  wife. 

The  facts  and  argraments  are  fully  set  out  in  the 
judgment. 

Cur,  adv,  vult. 

Feb.  7. — ^Babnbs,  J.,  in  delivering  a  considered 
judgment,  said :  In  this  case  Lord  C&wley  seeks  to 
restrain  a  lady  who  was  formerly  his  wife,  but  is  now 
the  wife  of  Mr,  Bobert  B.  Myddleton  Biddulph,  from 
usln^  the  style  or  title  of  "  Countess  Cowley."  The 
appUoation  is  made  to  this  branch  of  the  court  in  a  suit 
for  divorce,  brought  by  the  lady  against  Lord  Cowley 
and  determined  in  her  favour.  It  will  be  convenient 
in  this  judgment  still  to  term  the  parties  petitioner 
and  respondent  respectively.  The  respondent  is 
Henry  Arthur  Momington  Wellesley,  third  Earl 
Cowley.  The  first  Lord  Cowley  was  raised  to 
the  peerage  of  the  United  Kingdom  in  1828  by 
the  title  of  Baron  Cowley.  His  son,  the  present 
sari's  grandfather,  was  by  letters  patent  under  the 
Great  Seal,  dated  the  11th  of  April,  1857,  created 

ra.iBeDorted  by  J.  Gsbabd  Laino,  Esq.,  Barrister- 
at-Law 
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Viaooimt  Daagao  in  the  ooonty  of  Maath  and  Earl 
Cowley.  On  the  death  of  hif  father  in  1695  the 
respondent  suooeeded  to  these  titles,  which  were  by  the 
letters  patent  aforesaid  limited  to  the  first  earl  and  the 
heirs  male  of  his  body  lawfully  begotten  and  to  be 
begotten.  On  the  17th  of  December,  1889,  the  re- 
spondent married  the  petitioner,  who  is  a  daughter  of 
the  Marquis  of  Abergavenny.  There  is  one  child  of  the 
marriage — a  boy,  Christian  Arthur  Wellealey — who  is 
now  by  courtesy  called  by  his  father's  inferior  title, 
Yisooant  Dangan.  The  petitioner  on  the  17th  of 
June,  1896,  instituted  a  suit  in  this  court  for  divorce 
from  the  respondent,  and  on  the  2nd  of  February, 
1897,^  obtained  a  decree  nisi  for  the  dissolution  of  her 
marriage  with  him,  on  the  ground  of  his  desertion  aud 
adulte^.  This  decree  was  made  absolute  on  the  9th 
of  Augost,  1897.  The  petitioner  afterwards  married 
her  present  husband,  Mr.  Biddulph.  Notwithstand- 
ing that  her  marriage  with  the  respondent  had  been 
^ssolved  and  that  she  has  married  again,  the  peti- 
tioner has  without  any  sanction  from  the  Crown  con- 
tinued to  use,  and  still  uses,  the  style  or  title 
"  Countess  Cowley  " ;  for  example,  in  her  affidavit  in 
opposition  to  thu  motion  she  describes  herself  as 
**  Violet  Countess  Cowley,"  and  signs  herself  **  Violet 
Cowley."  No  objection  seems  to  have  been  made  by 
the  respondent  to  this  use  of  the  title  by  the  petitioner 
between  the  date  of  the  said  final  decree  and  the  lady's 
second  marriage ;  but  since  she  has  become  the  wife 
of  Mr.  Biddulph  the  respondent  has  made  formal 
objection  to  the  petitioner's  using  the  title  ''  Countess 
Cowley."  On  the  14th  of  December,  1898,  the 
re6]pondent'8  solicitors  wrote  on  his  behalf  to  the 
petitioner's  solicitors  a  letter  in  the  following  terms : 

"  Dec.  14,  1898. 

*' (Gentlemen, — We  presume  that  you  still  act  for 
the  Lady  Violet  BiddiUph,  formerly  Countess  Cowley. 
We  have  been  consuliied  by  the  Earl  Cowley  in 
reference  to  the  fact  that,  although  married  to  Mr. 
Biddulph,  the  lady  continues  to  use  the  title  '  Countess 
Cowley,'  notwitiistanding  it  was  she  who  soueht  the 
divorce,  and  by  her  own  volition  obtained  a  dissolu- 
tion of  the  marriage.  As  long  as  Lady  Violet  was 
immarried  there  may  have  been  some  ground  for  her 
continuing  to  bear  her  late  husband's  name,  although 
we  believe  that  this  is  a  moot  legal  point ;  now,  how- 
ever, that  she  has  remarried  there  cannot  be  the 
slightest  doubt  about  the  matter.  While  very  anxious 
to  avoid  any  unnecessary  annoyance,  we  are  instructed 
by  Lord  Cowley  to  request  that  the  Lady  Violet  will 
cease  using  his  name  and  adopt  the  only  and  very 
honourable  one  to  which  she  is  now  entitled— viz., 
Lady  Violet  Biddulph.  Trusting  that  we  may  hear 
from  you  that  this  course  will  be  adopted, 

**  We  are,  your  obedient  servants, 

"  WoNTNEB  &  Sons. 

'<  Messrs.  Lewis  &  Lewis." 

A  letter  in  reply  was  received  from  the  petitioner's 
solicitors  as  follows : 

"Dec.  15,  1898. 

**  Oentlemen, — We  are  in  receipt  of  yours  of  the 
14th  inst.  In  reply  to  your  inquiry,  we  have  to 
inform  you  that  Countess  Cowley  intends  to  retain 
the  same  name  as  her  son,  notwithstanding  that  she 
has  been  compelled  to  divorce  her  hueband  on  the 
grounds  of  his  desertion  and  adultery. 

*'  Tours  obediently,  Lbwis  &  Lewis. 

'<  Messrs.  Wontner  &  Sons." 

On  the  6th  of  July,  1899,  the  respondent's  solicitors 
wrote  a  letter  to  the  petitioner's  solicitors,  in  which 
the  following  passage  occurs:  ''Thirdly,  we  are 
again  instructed  to  ask  that  Lady  Violet  Biddulph 
cease  to  call  herself  by  the  name  and  title  of  '  Countess 
Cowley.'    We  have  made  reeearch  into  the  matter, 


and  find  that  she  undoubtedly  has  no  right  to  so  call 
herself,  the  only  person  entitled  to  now  bear  the  titfe 
being  Lord  Cowley's  mother,  who  since  the  divoroa 
has  become  the  only  *  Countess  Cowley,'  and  has  alao 
instructed  us  on  her  behalf  and  requested  os  to  aak 
that  the  Lady  Violet  should  cease  to  bear  this  name 
and  title.  We  are  writing  you  this  in  order,  if 
possible,  that  some  arrangement  shall  be  arrived  at 
on  these  points,  which  we  desire  to  settle  amicably, 
but  unless  we  can  come  to  some  settlement  within  the 
next  week  we  shall  have  to  apply  to  the  court  witiiout 
further  delay."  To  this  letter  the  petitioner's  solidtan 
replied  on  the  7th  of  July,  so  far  as  is  material,  ai 
follows :  '*  It  is  useless  you  writing  again  to  ask  thai 
Lady  Cowley  shall  call  herself  by  any  name  other 
than  the  Countess  Cowley ;  all  that  we  have  to  asy 
upon  that  subject  we  have  already  said.  We  observe 
that  you  will  now  go  to  the  court.  .  •  .  We  are 
prepared  at  any  time  to  receive  notice  of  motion  on 
behalf  of  Lady  Cowley."  The  respondent  then 
moved  the  court  in  the  old  suit  between  the  partiee  to 
restrain  the  petitioner  from  using  the  style  or  title 
aforesaid,  on  the  ground  that  by  so  doing  she  wai 
guilty  of  molestation.  The  motion  was  suppoited  by 
the  respondent's  mother,  the  Dowager  Coonten 
Cowley.  Upon  the  motion  coming  on  before  the  oonit 
it  seemed  to  me  Ui^t  the  real  questions  raised  betveen 
the  parties  were  not  strictly  questions  of  molestation, 
but  these— viz.,  whether  the  petitioner  is  entitled 
to  use  the  style  or  title  in  question;  and,  if  cot, 
whether  the  respondent  has  any  right  to  obtaii.  sn 
injunction  in  the  High  Coiurtto  restrain  the  petitioiMr 
from  so  doing ;  and  that  these  questions  coiUd  not  be 
dealt  with  in  a  divorce  suit  which  was  at  an  end  ezoepc 
so  far  as  the  court  has  jurisdiction  to  entertain  appli- 
cations with  regard  to  the  custody,  mainteoanoe,  and 
education  of  ue  child  of  the  marriage  during  his 
minority.  It  was  thereupon  agreed  by  counsel  for  the 
parties  that  the  motion  should  be  treated  as  if  it  was 
a  motion  to  restrain  the  petitioner  from  using  the 
style  or  title  **  Countess  Cowley"  in  a  suit  for  that 
purpose  brought  in  the  High  Court,  and  tiie  argu- 
ments proceeded  on  that  basis. 

The  first  question,  then,  is  whether  the  peti- 
tioner is  entitled  to  use  the  style  or  title  "  Couoteai 
Cowley."  The  petitioner,  although  the  daughter 
of  the  Marquis  of  Abergavenny,  was  in  the 
legal  sense  a  commoner.  At  the  time  of  ber 
marriage  with  the  respondent  he  had  not  anooeoded 
to  the  peerage ;  but  when  his  father  died,  m 
1895,  he  became  Earl  Cowley  and  a  peer.  The  peti- 
tioner by  virtue  of  her  union  with  the  TetpoodaA 
became  a  peeress,  for  husband  and  wife  are  regarded 
in  certain  respects  as  one  person  in  law,  and  a  womaa. 
who  is  married  to  a  peer  of  the  realm  becomes  entitJed 
to  the  same  dignity  as  her  husband,  and  aoquires  all 
the  rights  and  privileges  of  peerage  which  are  eoft- 
sistent  with  her  sex ;  for  instance,  if  she  is  aocused  d 
treason  or  felony  she  can  only  be  tried  by  the  Hooss 
of  Peers.  The  statute  20  Hen.  6,  c  9,  dftciued 
what  would  seem  to  have  been  the  ooounon  law: 
''  That  ladies  of  great  estate  in  respect  of  their  fans* 
bands,  peers  of  the  land,  married  or  sole,  that  is  tft 
say,  duchesses,  countes^iee,  or  baronesses,  shall  be  pat 
to  answer  and  judg^^d  before  such  judges  and  peen  of 


the  realm  as  peers  of  the  realm  should  be  if  thej  ^ 
indicted  or  impeached,  and  in  like  manner  woM.  tea 
and  none  otherwise,"  The  petitioner,  then,  OQ  the 
respondent  becoming  a  peer  shared  his  dignity*  and  as 
his  wife  her  style  and  title  was  Counteea  Cowkf* 
countess  being  the  Norman  feruinine  which 
spends  with  earl  or  comes :  Seldon  on  Titles  of  ~ 

(ed.  1672),  Part  IL,  c.  5,  s.  7,  p.  526.    Her  n ^ 

with  him  has,  however,  been  diasolved;  and  aha  km 
married  again  to  a  commoner,  and  she  haa  kMt  f 
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dignity   afoiesaid,    and  all   the   rights  and   privi- 
leges   annexed    to    it.      What    her    legal    name, 
position,    or    dignity   was    between   the    time    of 
thB  dissolution  of  her  first  marriage  and  her  second 
marriage  was  not  discussed  before  me,  and  it  is  not 
neoessaij  to  consider  this,  for  there  can  be  no  donbt 
that,  being  legally  a  commoner  by  birth  and  only  a 
peeress  by  marriage  with  Lord  Cowlev,  on  hfsr  second 
marriage  she  took  her  present  husband's  position, 
and  her  proper  legal  description  became  Yiolet,  the 
wife  of  Bobert  E.  M3rddleton  Biddnlph,  and,  as  the 
daughter   of   a  marquis,    she  would  be  called  by 
courtesy  Lady  Yiolet  MTddleton  Biddulph.    The  law 
on  the  subject  is  strictl^r  stated  in  o.  3,  section  83, 
p.  90,  of  Cruise  on  Dignities  as  follows :  *<  If  a  woman 
who  has  acquired  a  dignity  by  marriage  afterwards 
marries  a  commoner,  she  loses  her  dignity  and  all  the 
rights  and  pririleges  annexed  to  it,  for  that  which  is 
gained  by  marriage  may  be  lost  by  marriage.    Eodem 
modo  quo  quid  coraHtuUur  dissolitur.**    This  is   in 
aocord  with  all  the  old  authorities :  see  Acton*$  case. 
Coke  Bep.,  pt.  4,  fol.  1185,  at  p.  556 ;  CounUas  of 
Butkmd^s    coMy    Coke    Bep.,    pt.    6,    fol.    535,    at 
p.     362 ;      Brooke's    Abridgment,    Tit   nosme    de 
disnit.,    69;    Co.    Litt.,    tit.   Offer   Simple,    166; 
(ed.    1832),  2    Inst.,    vol.    1,    tit.    Magna  Charta, 
o.   29,   50  (1);    Ducheu  of  SuffoWs  case,   Comyn's 
Digest,  tit.  Dig.,  voL  3,  c.  6,  p.  407  ;  Fortesque  de 
Laudibus,  95.    In  the  case  of  Eayward  y.  Dvke  of 
Suffolky  in  mi.  term,  6  &  7  Ed.  6,  reported  in  1  Dyer 
19b,  a  writ  of  partition  was  brought  against  the  Duke 
of   fihiffolk   and   his  wife  and  others  by  Banulph 
Hayward,  Esq.,  and  Lady  Anne  Powys,  his  wife, 
and  so  she  was  named  in  the  writ.    An  exception 
was  taken  for  misnomer  because  die  ought  only  to 
have  been  called  by  the  name  of  her  husboud  and  not 
otherwise.      In   me   opinion   of    Montague,    C.J., 
and   Hales,   J.,   the   exception  was  good  and  the 
reason   given   was   that    *<by   the   law   of   God" 
she  was  "under  the  power  of   her  husband,  and 
BO  her  name  of  disnity  shall  be  changed  according 
to    the   degree    of   her    husband    notwithstanding 
the  courtesy   of  the  ladies  of  honour  and  of  tihe 
court"     Upon  which  the  plaintiff  brought  a  new 
^writ  to  "  Bumlph  Hayward  and  Anne  his  wife — ^late 
-wife  of  the  Lord  Powys,  deceased."     Farther,  in 
Ixidy  Dacrea'  case,  Journals  of  the  H.  of  L.,  13  Car.  2, 
Jvlj  4,   1661,  p.    298,    when    she   had    petitioned 
the  House  of  Lords  cbiiming  the  privilege  of  Parlia- 
ment,   the   House    declared    (having    received    the 
opinion  of  all  the  judges  there  present  in  point  of 
law)  '*  that  the  Lady  Dacres  by  marrying  a  commoner 
liad  forfeited  and  lost  her  privilege  of  peerage  in 
law."    Also  in  1692  the  House  of  Lords  ordered  and 
declared  "that  privilege  of  Parliament  should  not 
1>e  allowed  to  minor  peers,  noblewomen,  or  widows  of 
peers,  saving  the  right  of  peerage,"  and  that,  '<  if  the 
-wddow  of  any  peer  should  be  married  to  a  commoner, 
slie  should  not  be  allowed  the  privilege  of  peerage  "  : 
^E.  of  L.  Journals,  voL  16,  241,  Feb.  21,  1692.    I  may 
also  refer  to  the  following  passage  in  his  work  on  the 
cxrdar  of  precedence,  by  the  late  Sir  Charles  Qeorge 
'5r<mng,  Uarter  Principal  King  of  Arms  (1851),  p.  75 : 
**  ^Hie  widows  of  peers,  baronets,  knights   of  the 
oorder  and  knights  bachelors  are  entitled  to  enjoy  the 
saane  style  and  rank  which  the^  derived  from  their 
linsbands  so  long  as  they  remam  unmarried,  but  on 
XBUSorying  again  they  have  no  other  style  or  rank 
-ktuan  that  which  the  second  husband  may  confer  upon 
tJ&em,  it  being   the   established   law  that  what   a 
'vromaJi  gains  by  marriage  she  loses  by  marriage." 
XxB.  a  footnote  referring  to  the  above  passage,  the 
CKoihor  states  as  follows :  "  Some  instances,  however, 
ooeor,  where  the  Crown  has  permi^ed  the  reten- 
•^ion  of  the  title  and  precedent^'  — *'"*^'^-tanding  a 


second  marriaffe,  as  in  the  case  of  Catharine  Duchess 
of  Lennox,  react  of  Esme  Duke  of  Lennox,  who  died 
in  1624,  remarried  to  James  Earl  of  Abercom,  when, 
as  a  mark  of  favour,  Charles  I.,  in  1632,  granted  his 
royal  letter,  declaring  that,  notwithstanding  her  said 
second  marriage  she  should  still  retain  both  the  title 
of  Duchess  of  Lennox  and  all  the  rank  and  precedence 
due  thereto."  So  far  the  law  is  clear,  and  on  the 
argument  before  me  the  petitioner's  counsel  did  not 
seek  to  maintain  that  the  petitioner  was  still  entitled 
to  her  former  dignity  of  peeress  or  to  a  legal  right  in 
the  title  in  question ;  but  he  contended  that  she  was 
justified  in  continuing  to  use  her  former  title  by  some 
usage  by  sodetj.  No  authoritjr,  precedent,  or  evidence 
was  produced  m  support  of  this  contention,  and  this 
is  not  surprising,  for  a  case  which  would  give  rise  to 
a  question  such  as  that  imder  consideration  cannot 
often  have  arisen.  The  only  foimdation  for  the  con- 
tention was  the  following  passage  in  Stephen's  Com- 
mentaries, vol.  2.  ^12th  ed.),  p.  605 :  '<  By  courtesy 
or  the  usage  qi  society  all  dowager  peeresses  though 
afterwards  married  to  commoners  are  ordinaruy 
addressed  by  their  former  title."  This  statement  was 
not  supported  b^  the  citation  of  any  further  authori- 
ties ;  and,  even  if  it  be  correct,  this  courtesy  or  usage 
of  society  (a  somewhat  vague  term)  is  of  no  legal 
force  or  validity  and  cannot  alter  the  legal  positions 
and  titles  of  dowager  peeresses  (not  in  their  own 
riffht)  who  have  afterwards  married  commoners. 
They  no  longer  have  any  right  to  their  former 
privileges,  rank,  and  titles,  and  it  is  therefore  difficult 
to  understand  why  anyone  in  such  a  position  should 
without  the  sanction  of  the  Crown  allow  herself 
to  be  addressed  by  a  title  not  hers  as  of  right 
even  though  there  may  be  a  usage  of  society 
to  do  so.  There  is  this  important  feature  in 
connection  with  this  subject — that  in  certain 
cases,  of  which  instances  are  siven  in  the  affidavit 
filed  in  this  case  of  Sir  Albert  William  Woods, 
KC.B.,  K.C.M.G.,  Garter  Principal  King  of  Arms, 
the  sovereign  in  the  exercise  of  the  royal  prerogative 
has  expressly  sanctioned  the  retention  b^r  dowager 
peeresses  (not  in  their  own  right)  marrying  below 
their  rank  of  their  former  titles,  rank,  and  pr^edence, 
and  has  directed  memorials  thereof  to  be  recorded  in 
the  register  books  of  the  College  of  Arms.  ^  There  is 
a  further  answer  to  the  contention  aforesaid.  It  is 
obvious  that  the  courtesy  or  usage  of  society,  if 
correctly  stated  with  regard  to  dowager  peeresses 
(not  in  their  own  right)  who  have  afterwards  married 
commoners,  has  no  application  to  the  present  case, 
when  the  petitioner's  first  husband  is  alive  and  is 
objecting  to  the  use  by  her  of  a  style  or  title  which 
she  only  acquired  as  his  wife,  she  now  being  the  wife 
of  another  person.  It  was  further  argued  that  the 
petitioner  is  justified  in  calling  herself  Countess 
Cowley,  because  a  person  is  entitled  to  call  himself 
or  herself  by  any  name,  and  cannot  ^be  restrained 
from  doing  so.  In  support  of  this  contention  certain 
cases  were  cited  to  uiow  that  the  courte  will  not 
restrain  the  use  of  a  family  name.  The  principal 
of  these  was  the  case  of  Du  Boviay  v.  Du  Botday, 
17  W.  B.  594,  L.  B.  2  P.  C.  430,  where  Lord 
Chelmsford  in  delivering  the  judgment  of  the  Privy 
Council  said :  '*  In  this  country  we  do  not  recognize 
the  absolute  right  of  a  person  to  a  particular 
name  to  the  extent  of  entitling  him  to  prevent 
the  assumption  of  that  name  by  a  stranger.  The 
right  to  the  exclusive  use  of  a  name  in  connec- 
tion with  a  trade  or  business  is  familiar  to  our  law, 
and  any  person  using  that  name  after  a  relative  right 
of  this  description  has  been  acquired  by  another  is 
considered  to  nave  been  guilty  of  a  fraud,  or  at  least 
of  an  invasion  of  another's  right,  and  renders  himself 
\  liable  to  an  action,  or  he  may  be  restrained  from  the 
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use  of  the  name  by  injunctioTi.  But  the  mere 
assumption  of  a  name  wmch  is  the  patronymio  of  a 
family  by  a  stranger  who  had  never  bfcfore  been 
oalled  by  that  name,  whatever  cause  of  annoyance  it 
may  be  to  the  family,  is  a  grievance  for  which  our  law 
affords  no  redress."  The  foundation  of  this  is  that, 
except  in  certain  cases,  when  the  right  to  exdusive 
use  of  a  name  in  connection  with  a  trade  or  business 
has  been  acquired,  there  is  by  English  law  no  right 
of  property  in  a  person  to  the  use  of  a  particular 
name  to  the  extent  of  enabling  him  to  prevent  the 
assumption  of  his  name  by  another.  But  the  argu- 
ment omitted  to  notice  the  differmce  between  the  use 
of  a  name  and  the  use  of  a  title.  The  law  as  to  the 
former  is  as  above  stated,  but  as  to  the  latter  the 
position  is  entirely  difBarent.  IHtles  of  honour,  or,  in 
the  language  of  the  law,  dignities,  are  conferred  by 
the  exercise  of  the  royal  prerogatiTe.  Among  them 
the  principal  is  that  of  the  peerage*  The  dignities  of 
the  peerage  **  having  been  originally  annexed  to  lands 
were  considered  as  tenements  or  incorporeal  heredita* 
ments  wherein  a  pjerson  might  have  a  real  estate; 
and  although  dignities  are  now  become  little  more 
than  personal  honours  and  rights,  yet  they  are  still 
classed  under  the  head  of  real  property  " :  Cruise,  c. 
4,  s.  1 ;  Co.  litt.  166.  The  grant  of  the  dignity  in  the 
present  case  was  to  the  grantee  and  the  heirs  male  of 
his  body  and  created  an  estate  in  tail  male.  Lord 
Cowley  had  the  exclusive  right  to  the  use  of  his  titles, 
but  on  his  marriage  his  wife  became  a  sharer  in  his 
dimity  and  Countess  Cowley. 

Even  if  she  had  become  his  widow,  and  Dowager 
Countess  Cowley,  she  would  have  lost  all  the  privi- 
leges she  had  acquired  by  her  marriage  if  she  married 
again  to  a  commoner.  She  is  now  no  longer  the 
respondent's  wife,  but  the  wife  of  Mr.  Biddulph. 
"and  has  lost  the  right  to  style  herself  Countess 
Cowley";  and,  although  she  does  not  desire  to 
represent  that  she  is  now  the  respondent's  wife,  she 
is  still  using  the  style  and  title  which  can  only  law- 
fully be  used  by  a  woman  who  is  the  wife  of  the 
respondent,  and  is  not  merely  assuming  a  name  to 
the  use  of  which  objection  could  not  be  raised.  I 
am,  therefore,  of  opinion  that  the  petitioner  is  not 
entitled  to  use  the  style  and  title  "Countess  Cowley." 

The  next  and  more  difficult  question  is  whether  the 
respondent  is  entitled  to  obtain  an  injunction  to 
restrain  the  petitioner  from  using  the  style  and  title 
aforesaid.  The  first  point  made  against  him  was 
^at,  as  his  marriage  with  the  petitioner  had  been 
dissolved  m  consequence  of  his  misconduct,  the  pre- 
sent motion  was  one  which  he  ought  not  to  have 
made  and  ought  not  to  be  entertained  by  the  court; 
to  which  It  was  answered  that  the  respondent's 
conduct,  which  led  to  the  dissolution  of  the  marriage, 
did  not  affect  the  present  question,  and  that  tiie 
petitioner's  real  reason  for  using  the  title  was  to 
annoy  the  respondent,  and  not  (as  alleged  in  the 
^^^"^  PX  ^^  solicitors  above  set  out  and  in  her 
affidavit)  to  retain  the  same  name  as  her  son.  Upon 
this  pomt,  whatever  view  may  be  taken  of  the  course 
ado]f ted  by  the  respondent  in  bringing  forward  this 
motion,  it  is  necessary  to  observe  that  the  court  has 
to  deal  witii  the  rights  of  the  parties  whose  marriage 
has  been  dissolved,  and  who  are  now  strangers  to 
each  other  ;  and.  in  my  opinion,  the  legal  questions 
now  raised  do  not  depend  on  the  cause  which  led  to 
the  dissolution  of  the  marriage  in  this  case.  With 
regard  to  the  suggestion  of  a  desire  on  the  part  of  the 
petitioner  to  annoy  the  respondent,  it  is  to  be  noted 
that  there  is  nothiug  in  the  evidence  to  show  that  she 
IS  actuated  by  any  such  desire,  though  it  seems  strange 
that  she  should  wish  to  use  her  former  title  in  tne 
drcumstMioes,  instead  of  her  present  legal  name,  and 
though  the  reason  given  by  her  for  wishiog  to  retain 


the  same  name  as  her  son  is  one  which  it  is  difficult 
to  appreciate,  seeing  that  during  his  father's  lifetime 
the  son  will  neither  *!Lave  the  name  nur  tide  of  6owley. 
The  main  point  made  against  the  respondent  was  that 
the  court  has  no  jurisdiction  to  grant  the  injunction 
asked  for.  This  was  based  upon  the  oases  which  dssl 
with  the  right  of  a  person  to  assume  any  name  lis 
may  choose,  and  upon  the'  contention  that  the  oomt 
will  not  interfere  by  injunction  when  the  reLatiou 


pointed 

tion  of  a  name  and  of  a  title  or  dignity  suoh  as  tiist 
in  question.  With  regard  to  the  contention  list 
mentioned,  it  is  to  be  observed  that  it  overlooks  the 
proprietary  rights  which  the  respondent  has  in  hk 
dignities.  He  is  entitled  to  share  them  with  any  lady 
whom  he  may  make  his  wife,  and,  in  my  opinion,  to 
assert  that  no  other  woman  sludl  use  tiie  privilsge 
which  his  wife  should  share  with  him.  It  maybe 
observed  further  that  if  the  petitioner  were  to  assert 
that  she  was  still  the  wife  of  the  respondent  she  would 
be  subject  to  a  suit  in  this  court  for  jactitation  ol 
marriage,  which  is  founded  on  the  injury  which  inay 
be  done  to  a  complainant  by  a  person  representiog 
that  he  or  she  is  the  husband  or  wife,  as  the  csm 
may  be,  of  the  complainant :  Lord  Sawke  ▼.  Oarrit 
2  Hagg.  Cons.  280.  This  is  not  the  position 
asserted  by  the  petitioner ;  yet  she  asserts  that  she  ia 
justified  in  describing  herself  in  a  manner  wbick 
represents  that  she  is  still  sharing  his  dignity  with 
the  respondent,  and  by  the  style  and  title  wluch 
only  describes,  and  can  only  be  uaed  lawfoUy 
by  a  person  who  is,  the  wife  of  the  respondent 
lliere  nas  been,  and  is,  in  my  opinion,  an  iuvasioD 
by  the  petitioner  of  the  respondent's  rights.  Tb«re 
is  in  the  legal  sense  a  wrong  done  to  the  respon- 
dent, without  lawful  excuse,  and  intentionally, 
although  an  actual  desire  to  annoy  bim  is  not 
established.  In  conclusion,  it  is  important  to  notiw, 
upon  the  question  of  the  power  of  the  oonit  to 
interfere  by  injunction,  that  this  is  not  a  case  m 
which  a  right  is  asserted  by  the  petitioner  to  the 
dignity  of  a  peerage.  In  cases  of  that  character  the 
jurisdiction  of  the  court  is  exercised  on  petition, 
which  may  be  referred  in  the  first  instance  to  tiw 
Attorney-General  for  examination  and  tbeo,  u 
necessary,  to  the  House  of  Lords  for  investigation : 
Cruise,  c.  6.  The  facts  of  this  case  are  not  in  dispot*, 
and,  if  my  view  of  the  law  be  correct,  there  is  no 
assertion  by  the  court  of  any  jurisdiction  to  deal 
with  a  matter  whidi  should  be  considered  elsevkm 
and  the  remedy  by  injunction  seems  both  ap|^i^tt3a 
and  Convenient.  The  result  is  that,  in  my  judgme^ 
there  must  be  an  injunction  restraining  the 
petitioner  from  using  the  style  and  title  of  Coontsai 
Cowley. 

Order  for  ir^'undion,  each  party  to  pay  their  ow 
costs, 

Solioitors  for  the  applicant,  Wontner  «fe  Sons, 
jSoUcitcKS  for  the  petitioner,  Lewis  A  Lewis. 
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High  Oottbt. 


May  5. 


iSourt  Of  appfal. 

Appeal. 

(A.  li.  Smith,  Yanghan  Williamg, 

and  Bomer,  L. JJ.) 

Daniel  v.  Ooban  Ck>AL  Co.  (Limitbd).  (a.) 

Magter  and  servant — Employers*  liaJlnlity — Accident — 
Oompensaiion — Payment  in  case  of  death— BigJU  of 
Ugat  personal  representative  to  receive  whole  of  com- 
pensation money — Invesknent  for  benefit  of  dependamt 
—Workmen^s  Compensation  Act,  1897  (60  &  61  Vict. 
e.  37),  SeheduU  L,  4,  6,  6,  7. 

In  an  arbitration  under  tJie  Workmen*  s  Compensation 
Ady  the  applicant  was  the  widow  of  the  deceased  work" 
man,  and  she  had  taken  out  letters  of  adminietrtxtion. 
The  county  court  judge  by  his  award  ordered  the  re- 
spondents to  pay  a  lump  sum  to  and  for  the  benefit  of  the 
dependants  of  tJie  deceased,  whom  he  declared  to  be  the 
widow  and  the  two  ir^fant  sons  of  t?ie  deceased,  and  he 
apportioned  the  said  sum  between  the  widow  and  the  sons, 
and  he  ordered  the  sum  apportioned  to  the  widow  to  be 
paid  to  her,  and  the  sum  apportioned  to  the  sons  to  be 
vaid  to  the  registrar  and  to  be  invested  by  him  for  their 
oener' 


Teld,  that,  on  <A«  construction  of  paragraphs  4,  5,  6, 
and  7  of  t?ie  first  Schedule  to  tJie  Act,  the  county  court 
judge  had  power  to  make  such  order,  and  that  the 
applicant,  although  she  was  the  legal  personal  representa- 
tive of  the  deceased,  had  no  absolute  right  to  receive  the 
whole  of  tJie  compensation  money. 

Appeal  from  an  award  of  the  judge  of  the  Poniy- 
piida  County  Court  in  an  arbitration  under  the 
Workmen's  Compenaation  Act,  1897. 

The  applicant  for  compensation  was  the  widow  of 
a  workman  who  had  beian  killed  by  an  accident  in 
the  course  of  his  employment.  The  applicant  had 
taken  out  letters  of  administration  to  her  deceased 
husband's  estate. 

The  county  court  judge  by  his  award  ordered  that 
the  respondents,  the  Octtm  Coal  Co.  (Lunited),  should 
pay  the  sum  of  £246  7s.  to  and  for  the  bentfit  of  the 
dependants  of  the  deceased  workman  as  compensation 
under  the  Act;  and  he  declared  that  the  persons 
entitled  to  share  in  such  compensation  as  dependants 
-were  the  widow  and  the  two  infant  sons  of  the 
deceased;  and  he  ordered  that  the  said  sum  of 
iS246  7s.  be  apportioned  between  them  as  follows — viz., 
iB146  7s.  to  and  for  the  benefit  of  the  widow,  and 
iSlOO  to  and  for  the  benefit  of  the  sons  in  equal 
aharea;  and  he  ordered  that  the  simi  of  £146  78. 
apportaoned  to  and  for  the  benefit  of  the  widow  should 
1m  paid  to  her,  and  that  the  sum  of  £100  apportioned 
to  and  for  the  benefit  of  the  sons  should  be  paid  to  the 
registrar  of  the  court,  and  should  be  inyested  by  the 
registrar  in  his  name  in  the  Post  Office  Savmgs  Banks 
for  the  benefit  of  the  sons. 

From  this  award  the  apphcant  appealed. 

Oripps,  Q.C.  {Bhys  Williams  with  him),  for  the 
»m)ilicant. — ^The  applicant,  having  taken  out  letters  of 
administration,  is  the  legal  personal  rep-e^entatiTe  of 
Iter  husband,  and  she  is  entitled  to  bave  the  whole  of 
^lie  compensation  money  paid  to  her.  The  first 
schedule  to  the  Act  deeJs  with  compensation,  and 
paragraph  4  of  the  schedule  says:  "The  payment 
alkali,  in  case  of  death,  be  made  to  the  legal  personal 
repT^sentatiye  of  the  workman,  or,  if  he  has  no  legal 
jpersonal  representatiye,  to  or  for  the  benefit  ot  his 
dependants,  or,  if  he  leaves  no  dependants,  to  the 
persons  to  whom  the  expenses  are  due ;  and  if  made 

(tf.)  Beported  by  F.  G.  Btjgkeb,  Esq.,  Barrister- 
at-Law. 


to  the  legal  personal  representative,  shall  be  paid  by 
him  to  or  for  the  benefit  of  the  dependants  or  other 
person  entitled  thereto  under  this  Act."  The  right 
of  the  legal  personal  representative  to  receive  the 
compensation  money  is  clearly  expressed.  Paragraph 
6,  which  provides  for  the  sum  allotted  as  compensa- 
tion to  a  dependant  being  invested  for  his  benefit, 
does  not  affe<^  the  right  of  the  legal  personal  repre- 
sentative to  have  the  whole  of  the  money  paid  to 
him. 

Ruegg,  Q.C,  and  Anton  Bertram,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

A.  L.  Smith,  L.J. — In  my  opinion  paragraphs 
4,  5,  6,  and  7  of  the  first  schedule  to  the  Workmen's 
Compensation  Act  must  be  read  together.  Paragraph 
4  is  as  follows :  [His  lordship  read  the  paragraph  as 
set  out  above.]  Then  paragraph  5  says  :  "  Any 
question  as  to  who  is  a  dependant,  or  as  to  the 
amount  payable  to  each  dependant,  shall,  in  default 
of  agreement,  be  settled  by  arbitration  under  this 
Act/'  Then  by  paragraph  6 :  '*  The  sum  allotted  as 
compensation  to  a  dependant  may  be  invested  or 
otherwise  applied  for  the  benefit  of  the  person 
entitled  thereto,  as  agreed,  or  as  ordered  by  the 
committee  or  other  arbitrator."  By  paragraph  7: 
"  Any  sum  which  is  agreed  or  is  ordered  by  the  com- 
mittee or  arbitrator  to  be  invested  may  be  invested  in 
whole  or  in  part  in  the  Post  Office  Savings  Bank  by 
the  registrar  of  the  connty  court  in  his  name  as 
regisfotur."  Beading  those  paragraphs  all  together  I 
have  no  doubt  that  the  county  court  judge  \m  power 
to  make  the  order  which  he  has  made  in  this  award. 
The  appeal  must  therefore  be  dismissed,  but  as  the 
question  which  has  been  raised  is  one  which  does  not 
in  any  way  concern  the  respondents,  it  will  be 
dismissed  without  costs. 

Yatjohan  Williams  and  Bomsb,  L  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  applicant,  Riddell.  Vaizey^  Jb 
Smith t  for  Walter  Morgan,  Bruce,  <fe  Co.,  Pontypridd. 

Solicitors  for  the  respondents,  H.  P.  Becher,  for 
Simons  &  Sons,  Pontypridd. 


J^tgti  OCourt  of  9u0tia. 


Chan.  Div.  , 
Stirling,  J. ; 


April  4;  Mayl. 

In  re  Wbstow. 
Davies  v.  Tagabt.  (a.) 

Bankruptcy — Separation  deed — Assignee  in  bankruptcy 
of  husband — Default  in  payment  of  annuity — TriM- 
tees*  right  to  retain  trust  property—  Deed  for  valuable 
consideration. 

Where  a  husband  has  become  bankrupt,  the  trustees  of 
a  separation  deed  are  entitled,  as  against  the  assignee  in 
banJeruptcy  of  t?ie  husband,  to  retain  the  trust  property 
u^U  the  amount  payable  under  the  husband*s  covenant 
under  the  deed  is  satisfied. 

Where  husband  and  wife  live  apart  pursuant  to  a 
separation  deed,  such  deed  is  for  valuable  consideration. 

This  was  an  originating  summons  by  the  sole 
surviving  trustee  of  a  separation  deed,  dated  the  1st 
of  September,  1864,  made  between  Edward  Weston 
of  the  first  part,  Ann  Weston  his  wife  of  the  second 
part,  and  trustees  of  the  third  part ;  it  asked  for  the 
determination  of  questions  which  had  arisen  as  to  the 

(a.)  Beported  by  Pat7L  Stbiokland,  Esq.,  Barrister- 
at-Iaw. 
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interests  of  persons  claiming  to  be  entitled  to  the 
property,  subject  to  the  trusts  of  the  indenture. 

The  deed  contained  a  redtal  that  unhappy  differ- 
ences had  arisen  and  were  subsisting  between  JBdward 
Weston  and  Ann  Weston »  and  by  reason  of  the  same 
they  had  agreed  to  live  separate  and  apart  from  each 
other,  and  that  Edward  Weston  had  agreed  to  make 
such  provision  and  settlement,  and  enter  into  such 
covenants  as  wero  thereinafter  contained;  and  in 
pursuance  and  performance  of  such  agreement  Bdward 
Weston  assigned  to  the  trustees  certain  leasehold 
propeorty  upon  trust  to  pay  the  rents  to  Ann  Weston 
during  her  life  for  her  separate  use  (subject  to  the 
discontinuance  of  the  same  as  afterwards  mentioned), 
and  after  her  decease  upon  trust  for  sale  and  payment 
of  the  net  proceeds  to  such  one  or  more  of  them 
Walter  Weston  and  Aimie  Weston,  two  of  the  children 
of  Edward  and  Ann  Weston,  as  should  be  living  at 
the  death  of  the  latter,  and  if  more  than  one  in  equal 
shares ;  but  if  neither  should  be  then  living,  then  the 
net  proceeds  were  to  be  in  trust  for  Bdward  Weston, 
his  executors,  administrators,  and  assigns  absolutedyv 
Edward  Weston  covenanted  with  the  trustees  for 
himself,  his  heirs,  executors,  and  administrators,  in 
case  the  rents  of  ike  leaseholds  should  not  amount  to 
£300  a  year,  to  make  up  the  wife's  income  to  that 
amount. 

The  deed  contained  a  proviso  for  determination  in 
case  Ann  Weston  should  return  or  attempt  to  return 
to  cohabitation.  The  deed  contained  a  covenant  by 
B.  Weston  that  Ann  Weston  should  be  allowed  to 
live  apart  from  him.  There  was  no  covenant  by  Ann 
Weston  or  by  anyone  on  her  behalf. 

On  the  26th  of  May,  1868,  Edward  Weston  was 
adjudicated  a  bankrupt.  The  trustees  of  the  deed 
proved  in  the  bankruptcy  for  the  arrears  due  down 
to  the  bankruptcy  under  the  covenant;  it  was 
admitted  in  argument  that  under  the  law  of  bank- 
ruptoy  as  it  then  stood  no  further  proof  could  be 
carried  in,  and  that  the  order  of  disdiarge  did  not 
free  the  bankrupt  from  the  obligations  under  his 
covenant. 

Ann  Weston  died  on  the  6th  of  May,  1899,  having 
survived  the  two  children  named  in  the  deed.  She 
made  a  will  of  which  the  applicant  and  the  respondent 
W.  Tagart  were  the  executors.  The  other  respondent 
was  the  assignee  in  the  bankruptcy  of  Edward  Weston, 
who  was  himself  also  now  deceased. 

Bdward  Weston  failed  after  his  bankruptcy  to 
perform  the  covenant  on  his  part  to  make  up  the 
mcome  of  Ann  Weston  to  £300,  and  a  large  sum  was 
due  from  him  under  that  covenant. 

Part  of  the  leasehold  property  was  taken  com- 
pulsorOy   by   the  London  School  Board,  and   the 

Surohase-money  had  been  invested  in  £1,862  lis.  lOd. 
outh  Australian  Stock.  The  rest  of  the  property 
remained  in  the  same  state  as  at  the  date  of  the 
settlement. 

The  trustee  in  bankruptcy  claimed  to  have  the 
poperty  subject  to  the  trusts  of  the  settlement 
transferred  to  him :  the  defendant  Tagart  daimed 
that  the  trustees  ought  not  to  make  such  transfer 
until  the  liability  of  Edward  Weston  under  his 
covenant  in  the  deed  was  satisfied. 

Eustace  Smith,  for  the  trustee  of  the  separation  de^d 
and  one  of  the  executors  of  Mrs.  Weston. 

Je/Jcins,  Q,0.,  and  Martelli,  for  the  other  executor. 

Upjohn^  Q.O,,  and  Whin7iey,  for  the  assignee  in 
bankruptcy. 

Stiblino,  J.,  after  stating  the  facts,  said  it  was 
admitted  in  argument  that  the  trustee  in  the  bank- 
niptcy   was   in   no   better   position    than   Edward 


Weston  would  have  been  if  he  were  now  claiming  tho 

1^  contention  on  behalf  of  the  trustees  ll,  tlist 
Weston's  right  to  the  property  subject  to  the  trusts  of 
the  deed  was  equitable  onlv  and  was  derived  under 
the  deed ;  and  that  he  could  not  daim  in  a  court  ol 
equity  any  bebeftt  under  the  deed  without  folfiUing 
his  obligations  under  the  same  instrument,  one  of 
Which  is  to  pay  what  is  due  under  his  covenant. 

Assuming  for  the  moment  that  the  title  of  Weston 
is  derived  under  the  deed,  I  shall  first  oonsidflr 
whether  the  rest  of  the  contention  is  well  founded. 

In  Pridd^  v.  Boae,  3  Mer.  86,  by  a  settlemsnt 
made  on  the  marriage  of  Mr.  and  Mrs.  Hunt,  two 
sums  of  money,  the  property  of  the  wife,  were  aasigmwl 
to  trustees;  the  husband  covenanted  withtiienms 
trustees  to  pay  to  them  a  sum  of  £4,000 ;  under  tiie 
trusts,  the  husband  took  a  first  life  interest  both  in 
his  wife's  property  and  in  the  investments  of  tin 
£4,000.  The  husband  afterwards  absconded  withoat 
having  paid  the  £4,000  in  accordance  with  the 
covenant :  it  was  held  that  the  trustees  wefe  entitled 
to  retain  the  income  of  the  wife's  property  towards 
satisfaction  of  the  covenant.  Qrant,  M.B.,  says:  "I 
apprehend  it  to  be  dear  that  he"  (Hunt)  "ooold 
not  have  claimed  a  benefit  under  the  settiemsnt 
without  making  ffood  his  part  of  it"  In  tibst 
case  the  fund  of  which  the  income  was  im- 
pounded was  derived  from  the  wife,  the  defaulter 
was  the  husband.  In  Smith  v.  SmUh  (1835),  1  Y.  * 
C.  Ex.  338,  the  husband  in  contemplation  of  maniag^ 
executed  in  favour  of  the  trustees  of  his  mairisge 
settiement  a  bond  and  also  a  mortgage  of  real  estate 
by  way  of  security  for  £16,000  to  be  held  upon  tnuta 
under  which  he  took  the  first  life  interest.  He  failed 
to  pay  the  £16,000  in  accordance  with  the  bond ;  the 
mortgage  was  realized  and  produced  less  thsa 
£16,000;  it  was  held  that  the  trustees  were  entitled 
to  retain  the  income  arising  from  the  investmeat  of 
the  purchase-money  until  the  whole  of  the  £15,000 
should  be  made  good. 

Burridge  v.  Bow  (1842),  1  Y.  &  C.  Ch.  Cas.  183,  wis 
also  a  case  of  a  marriage  settlement.     The  tnut 

Eroperty  consisted  of  two  sums  of  £5,000,  one  secured 
y  the  covenant  of  the  husband  and  policies  of 
a«8urance  on  his  life,  the  other  by  the  bond  of  the 
father-in-law.  The  trusts  of  the  former  were  for  tbe 
wife  for  life,  with  remainder  to  the  husband  for  life, 
with  an  ultimate  remainder  in  default  of  cfaUdnn  of 
the  marriage  (which  event  happened^  for  the  husband, 
his  executors,  administrators,  and  assigna.  ^  Ihs 
husband  became  bankrupt,  and  the  father-in-Uw 
purchased  the  husband's  interest  in  the  £5,000  coming 
from  hiii  sou-in-law,  and  afterwards  himself  became 
bankrupt.  It  was  held  that  the  assignee  in  the 
bankruptcy  of  the  father-in-law  could  not  take  any 
interest  in  the  fund,  which  had  arisen  from  tlie 
policies  brought  into  settiement  by  the  husband 
without  satisfying  what  was  due  under  the  father-in* 
law's  bond. 

These  cases  have  been  followed  in  many  ofiioi, 
among  which  I  may  mention  one  in  the  Oonrt  of 
Appeal  in  Ireland,  Corr  v.  Carr,  3  L.  B.  Ir.  435, 
28  W.  E.  Dig.  196. 

Various  reasons  were  urged  why  the  right  claimed  by 
the  trustees  should  not  have  effect  given  to  it  in  the 
present  case.  In  the  first  place  it  was  said  thai 
whereas  these  cases  are  all  dedded  upon  maznage 
settiements,  tiie  separation  here  in  question  contains 
no  covenants  by  or  on  behalf  of  the  wife,  and  most 
be  treated  as  voluntary.  On  this  I  may  remark  thst 
it  is  nowhere  laid  down  that  the  right  does  not  ea^ 
in  favour  of  the  trustees  of  a  voluntary  settleuMOt, 
which  has  been  so  completed  as  to  be  enforoeaUe  hf 
the  court   It  exists  in  the  case  of  trosta  arising  andr 
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a  will,  provided  these  aze  equitable  and  not  legal :  see 
Fox  y.  Buckley,  26  W.  B.  170»  3  Ch.  D.  508.  It 
extends  eyeiD  to  legal  estates,  provided  the  right 
arises  by  virtne  of  a  contract  contained  in  the  instru- 
ment creating  the  legal  estate,  or  another  instrument 
forming  part  of  the  same  transaction :  see  Woodyatt 
V.  Qreiley,  8  Sim.  180 ;  Fox  y.  Buckley.  It  is  not, 
however,  necessary  to  express  a  concluded  opinion  on 
this  point,  because,  in  my  Judgment,  the  separation 
deed  was  not  voluntary.  It  contains  a  recital  that 
the  husband  and  wife  had  agreed  to  live  separate, 
and  that  recital  is  evidence  of  the  existence  of  such 
aa  agreement.  By  such  an  agreement  a  married 
woman  can  bind  herself :  see  Besant  v.  Wood,  12  Gh. 
D.  606,  27  W.  B.  Dig.  96;  Clark  v.  Clark,  33 
W.  B.  406,  10  P.  D.  188;  Aldridge  v.  Aldridge, 
37  W.  B.  240,  13  P.  D.  210.  The  husband  and 
wife  did  from  the  execution  of  the  deed  live  apart ; 
and  consequently  the  husband  received  the  full  con- 
sideration for  the  assignment  and  covenant  on  his  part 
contained  in  the  deed.  He  cannot  be  heard  to  say 
that  the  deed  was  not  executed  for  value. 

It  was,  however,  urged  that  in  Woodyatt  v.  Orealey, 
and  also  in  most,  if  not  all,  of  the  cases  on  marriage 
settJements,  property  was  brought  into  settlement  on 
the  part  of  tne  wife,  and  it  was  argued  that  this  was 
neoessary.  I  fail  to  see  why  this  should  be  so.  If  it 
is  once  made  out  that  the  deed  is  given  for  valuable 
consideration,  the  quantum  of  it  is  immaterial:  see 
Gravely  v.  Barnard,  22  W.  B.  891,  L.  B.  18  Eq.  618. 
It  was  also  urged  that  the  right  only  applied  where 
there  was  a  fund  in  the  hands  of  the  trustees  on  the 
one  hand,  and  a  debt  due  to  them  on  the  other.  In 
this  case  the  leaseholds  ought  to  be  conveyed  on  the 
death  of  the  widow  so  that  under  the  settlement  there 
would  be  such  a  fund  in  the  hands  of  the  trustees. 

It  was  said  that  in  the  events  which  happened 
B.  Weston  had  become  the  sole  owner  in  eqmty  and 
was  entitled  to  require  the  trustees  to  convey  to  him. 
No  doubt  he  might  elect  to  take  the  property  in 

rie,  so  long  as  he  did  not  thereby  derogate  from 
rights  of  others,  but  I  apprehend  that  a  court  of 
equity  would  not  allow  him  so  to  elect  to  the  pre- 
jndioe  of  another.  In  truth,  however,  the  right  in 
its  strictest  form  appears  to  me  to  be  wider  tiian  is 
asserted  on  bdialf  odf  the  trustee  in  bankruptcy :  it  is 
that  a  person  entitled  to  property  legally  vested  in 
trustees  cannot  compel  those  trustees  to  htmd  over  the 
property  to  him  until  he  has  satisfied  a  debt  due  to 
those  trustees  and  arising  under  the  instrument  which 
creates  the  trust.  This  is  shown  by  the  form  of  the 
order  made  in  Burridge  v.  Bow  and  Corr  v.  Corr. 
'  It  was,  however,  contended  that  though  Edward 
Weston's  interest  was  equitable  he  did  not  derive  it 
under  the  separation  deed,  and  for  this  HalleU  v.  HalleU, 
28  W.  B.  321,  13  Ch.  D.  232,  was  relied  on. 

That  case  is  entirely  distinguishable ;  the  bonuses 
there  in  question  were  in  terms  excluded  from  the 
operation  of  the  deed;  here  the  deed  contains  an 
express  trust  in  favour  of  Edward  Weston.  The 
settlor  having  executed  the  deed  could  not,  in  my 
oxyinion,  disclaim  the  benefits  imder  it  (see  Standiiig  v. 
Bowring,  34  W.B.  204,  31  Gh.  D.  282),  and  the  express 
trust  excludes  any  implied  or  resulting  trust.  This 
appears  to  be  in  accordance  with  the  decision  in 
Burridge  v.  Bow.  In  my  judgment,  therefore,  the 
trustees  are  entitled  to  retain  the  trust  property  until 
the  arrears  due  under  the  covenant  are  satisfied. 
There  will  be  a  declaration  that  the  trustees  of  the 
indenture  of  the  1st  of  September,  1864,  are  entitied, 
aa  against  the  defendant.  Herbert  Kelly  as  assignee  in 
ba&nuptoy  of  the  late  Edward  Weston,  to  retain  the 
poroperty  now  subject  to  the  trusts  of  the  said 
Utdenture  until  the  amount  payable  to  the  said 
tmitee  under   the   oovonaat  of  the  said  Edward 


Weston  therein  contained  shall  be  satisfied,  and  that 
the  defendant,  the  said  assignee,  without  making 
good  such  amount,  is  not  entitied  to  claim  the  said 
property  or  any  part  thereof. 

Solicitors,  Poole  Jb  Bohinson;  Surtees  A  Surteea. 


Co^HSy.J.)  Feb.27;M«ch9. 

Gabdneb  v.  Hodo80n*8  Kingstok  Bbswebies  Co.  (a.) 
Eaeement — Payment  of  rent— Uninterrupted  enjoyment 
of  over  forty  years — Parol  licence — Prescription  Act 
(2  ifc  3  Will.  4,  c.  71),  s.  2. 

WJiere  a  licence  to  use  a  way  across  a  yard  was  given 
by  parol  more  than  forty  years  hefore  action  brought,  and 
where  such  licence  was  subjed  to  the  payment  of  an 
annual  rent, 

Eddy  that,  in  the  absence  of  any  proof  of  a**  consent 
or  agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing**  the  uninterrupted  enjoyment  of  the 
easement  for  over  forty  years  gave  an  absolute  and 
indefeasible  right  to  the  use  of  the  way. 

The  plaintiff  in  this  action  was  Cordelia  Gardner. 
Under  her  father's  will  she  was  entitied  as  trustee  to 
a  freeh(dd  messuage  and  premises  at  No.  206, 
High-street,  Sutton.  These  consisted  of  a  shop, 
wherein  a  saddler's  business  had  been  carrried  on  for 
eighty-nine  years,  a  yard,  a  stable  and  other  out- 
buildings at  the  rear,  which  had  been  used  as  a  livery 
stable  for  a  like  period. 

The  only  access  to  these  premises  was  through  a 
gateway  m>m  tiie  plaintiff's  yard  opening  into  the 
yard  of  an  adjoining  public-house,  called  the  Bed 
Lion  Inn,  and  thence  mto  High-street.  The  right 
of  way  to  the  yard  at  the  back  of  the  house  had  been 
openly  and  regtdarly  enjoyed  without  interruption 
during  ^e  whole  period  of  eighty-nine  years. 

The  defendants  were  the  owners  of  the  Bed  lion 
Inn  and  of  the  yard  in  rear  of  it. 

The  plaintiff  now  claimed  a  declaration  that  she  was 
entitied  to  a  right  of  way  from  the  backvard  of  her 
premises  to  a  pump  in  the  yard  of  the  Bed  lion  Inn, 
and  to  take  water  from  the  pump ;  and  also  to  a 
right  of  way  for  carts  and  horses  to  and  from  High- 
street  through  the  Bed  lion  yard.  The  defendants 
did  not  contest  the  plaintiff's  rights  as  far  as  the 

Sump  and  the  way  to  it  were  concerned,  but  they 
enied  the  existence  of  a  right  of  way  from  High- 
street  across  the  yard  of  the  inn.  The  defendimts 
alleged  that  a  sum  of  16s.  a  year  by  way  of  rent  was 
paid  by  the  plaintiffs  for  the  exercise  of  the  right  of 
X>as6ing  to  and  from  the  yard.  The  plaintiff  denied 
this,  and  asserted  that  the  money  was  paid  for  the 
repair  of  the  road.  It  was  not  denied  by  the  plaintiff 
that  this  payment  had  been  nude  since  1866. 

On  the  31st  of  March,  1898,  the  defendants  served 
notice  in  writing  upon  the  plaintiff  requiring  her  to 
give  up  the  use  of  the  yard  of  the  Bed  Lion  and  to 
dose  the  gate. 

Micklem,  Q.O.,  and  E.  8.  Ford,  for  the  plaintiff, 
contended  that  the  plaintiff  had  acquired  a  good  titie 
to  the  use  of  the  yard  under  the  second  portion  of 
section  2  of  the  Prescription  Act,  1832,  seeing  that  the 
user  of  the  yard  for  more  than  forty  years  was 
admitted.  It  was  true  that  payment  had  been  made, 
but  payment  is  not  '*  an  intmnption "  within  the 
meaning  of  the  Act :   Plasterers*  Co.  v.  Parish  Clerks* 


(a.)  Beported  by  J. 


H.  Dav 
at-Law. 


rister- 
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H.  C.       Gabdkkr  v.  Hodgson's  Kingston  Bbbwxbibs  Co.— Oannan  v.  Eabl  of  Abingdon.      H.  0. 


Co,,  6  Bx.  Oh.  630.  The  enjoyment  mentioned  in  the 
second  portion  of  the  section  as  **  so  enjoyed  as 
Kforesaid"  need  not  be  ''as  of  right/*  but  only 
*•  without  interruption  "  :  DaUon  v.  AnguB,  30  W.  R. 
191,  6  App.  Gas.  740.  In  this  case  thu  enjoympnt 
was  "  as  of  right  *» :  Kirdoch  v.  Nevile.  6  M.  &  W. 
795 ;  Tackle  v.  Brawn,  4  A.  &  B.  369  ;  Bewley  v. 
Atkimon,  27  W.  B.  452  28  ib.  638,  13  Oh.  D.  283. 

Hon,  E,  Macnaghten,  Q,C.,  and  G,  Cave,  for  the 
defendants. — ^The  payment  of  the  Ids.  a  year  was  in 
respect  of  rent.  The  user  was  not  therefore  enjoyed 
"  as  of  right " :  Chamber  Colliery  Co.  v.  Hoptvood,  32 
Oh.  D.  549,  35  W.  R.  Dig.  76 ;  M<mmouihsh%re  Canal 
Co,  V.  Harf&rd,  1  Or.  M.  &  R.  614 ;  Beasley  v.  Clarke, 
2  Bing.  N.  0.  705 ;  Tme  v.  PresUni,  32  W.  R.  166, 
24  Oh.  D.  739. 

Mtcklem,  Q,C,,  replied. 

Oozzns-Hardy,  J.,  stated  the  facts  and  then 
proceeded :  Upon  these  facts  I  think  the  inference  I 
ought  to  draw  is  that  a  licence  or  permission  to  nse 
this  way  across  the  yard  was  given  by  parol  more 
than  forty  years  before  action  brought,  and  that  such 
licence  was  not  gratuitous  but  was  subject  to  the 
payment  of  158.  a  year.  I  do  not  find  that  there  was 
any  fresh  application  for  permission  during  the 
currency  of  the  forty  years,  or  anything  to  sugeest 
a  change  in  the  original  arrangement  when  first 
the  licence  by  parol  was  granted.  In  these  circum- 
stances it  is  asserted  by  the  plaintiff  and  denied  by 
the  defendants  that  a  right  has  been  acquired  under 
section  2  of  the  Prescription  Act.  It  is  necessary  to 
consider  carefully  the  language  of  the  Prescription 
Act,  and  it  will  be  convenient  first  to  attempt  to 
construe  it  without  reference  to  the  authorities. 
[His  lordship,  after  readiug  section  2  of  the  Pre- 
scription Act,  1832,  continued :]  The  effect  of  this 
section  seems  to  be  this.  There  must  be  actual 
enjoyment  for  twenty  years  **  without  interruption,'* 
which  is  defined  in  section  4. 

It  is  not  necessarr  that  *'any  person  claimiog 
right  thereto  "  shoula  during  the  whole  period  have 
claimed  to  be  legally  entitied  against  the  owner  of 
the  servient  tenement.  An  easement  within  section  2 
which  has  been  actually  enjoyed  without  interruption 
during  the  prescribed  period  without  any  shred  or 
tittie  of  justification  is  rendered  viJid;  there  is, 
however,  a  difference  between  uninterrupted  enjoy- 
ment for  twenty  years  and  for  forty  years.  The 
former  is  only  primd  facie  evidence  of  the  title  of 
the  owner  of  the  dominant  tenement,  and  his  titie 
may  be  defeated  in  any  other  way  by  which  in 
1832  it  was  liable  to  be  defeated.  Proof  of  a  con- 
sent or  agreement,  whether  by  parol  or  in  writing, 
will  suffice  to  defeat  the  title.  But  uninterrupted 
enioyment  for  forty  years  is  absolute  and  conclusive 
evidence  of  titie  witii  one  exception  only — ^namely, 
if  the  owner  of  the  servient  tenement  can  establish 
that  the  enjoyment  was  '*by  some  consent  or 
agreement  expressly  ffiven  or  made  for  that  purpose 
by  deed  or  writing.''  A  parol  agreement  will  not 
suffice.  [His  lordship  then  read  and  considered  the 
effect  of  section  5  of  the  Act,  which  relates  to 
pleading,  and  was  not,  in  his  opinion,  material  to  the 
present  case.]  In  the  present  case  there  has  been 
actual  uninterrupted  enjoyment  for  more  than  forty 
years  under  a  parol  licence,  and,  according  to  the 
construction,  which,  apart  from  authorities,  I  should 
adopt,  that  establishes  the  plaintiff's  right  to  the 
easement. 

It  remains  to  consider  whether  this  view  is  con- 
sistent  with  the  authorities  by  which  I  am  bound. 
In  the  cases  of  Bright  v.  Walker,  1  Or.  M.  &  R. 
211,    and  Monmouthshire   Canal   Co,    v.  Harford    a 


somewhat  narrow  oonstmotion  was  put  on  the  Act 
If,  however,  they  mean  that  the  Act  only  appUes 
where,  during  the  whole  of  the  presoribel^  period 
the  enjoyment  was,  apart  from  the  Act,  li^tfol, 
they  cannot  now  be  regarded  as  good  law.  In 
Tickle  V.  Brown  a  more  liberal  construction  was  put 
upon  the  Act,  and  it  was  decided  that  evidence  of  an 
application  for  leave,  within  the  forty^  yean,  was 
admissible  evidence  to  negative  the  enjoyment  lor 
forty  years.  BeaaUy  ▼.  Clarke  and  Kinloch  y.  NeffUe 
are  both  consistent  with  the  decision  in  TiMe  v. 
Brown,  In  Warburton  v.  Farke,  2  H.  &  N.  64. 
5  W.  R.  Dig.  224,  Hramwell,  B.,  pointed  out 
that  the  proviso  at  the  end  of  sectioii  S 
"  supposes  there  may  be  an  enjoyment  si 
of  right  though  by  consent  or  agreement" 
This  seems  tersely  to  affilrm  the  view  whidh  I  have 
expressed.  Lastly,  in  the  well-known  case  of  DaUtm 
V.  Anaus,  Lord  Selbome  says :  **  It  is  undoabtedlj 
true  that  under  the  2nd  section  there  is  an  importut 
difference  between  a  forty  years'  and  a  twenty  yean* 
user.  Foriy  years'  user  has  the  same  effSaot  which 
(under  the  3rd  section)  twenty  years'  user  has  as  to 
light;  it  makes  the  right  absolute  and  indefeasible, 
unless  it  is  shown  to  have  been  enjoyed  by  consent  or 
agreement  in  writing." 

The  above  authorities  seem  to  me  to  lay  down 
that  actual  uninterrupted  enjoyment  of  a  way  for 
forty  years  suffices  to  establish  the  easement ;  onlss 
it  can  be  shown  to  have  been  enjoyed  under 
some  written  consent  or  agreement.  And,  furtbsr, 
that  a  parol  licence  is  of  no  moment,  nnlsss  it 
was  appued  for  and  granted  within  the  period 
of  forty  years,  in  which  case  it  may  probsUy 
be  used  to  negative  the  enjoyment  of  the  easement 
for  forty  years.  This  principle  most,  in  my  judg- 
ment, apply  whether  the  parol  licence  is  gratoitoiii 
or  for  a  consideration.  The  continued  payment  of  sa 
annual  sum  is  attributable,  as  in  Bewley  ▼.  AUUnMom, 
to  the  original  parol  agreement  or  lioenoe  given  man 
than  forty  years  ago,  and  is  not  evidenoe  of  a  fresh 
application  each  year  for  a  fresh  lioenoe.  Althoq|gh 
I  prefer  to  base  my  judgment  on  the  PresodptuD 
Act,  I  wish  to  add  that  I  think  this  is  a  case  in 
which,  if  necessary,  a  lost  grant  ought  to  be  presnoBsd 
of  the  right  to  Uie  pump  and  of  the  ri^t  at  way 
tbroueh  the  yard,  and  any  requisite  amendment  to 
the  i^eacUngs  ought  to  be  allowed.  Such  a  gnat 
might  be  subject  to  payment  of  15s.  a  year.  This 
nominal  payment  is  of  no  real  impcnrtanoe  to  eithsr 
party.  The  only  substantial  question  is  as  to  ths 
existence  of  this  right  of  way,  which  is  vital  to  ths 
enjoyment  of  the  plaintiff's  property.  The  resolt  ii 
that,  in  my  opinion,  the  pliuntiff  is  entitled  to  tiis 
relief  claimed,  and  I  must  make  the  decLaration  and 
grant  the  injunction  asked. 

Solicitors  for  the  pUintiff,  Spencer,  Oxbeon,  <ft  Cb. 

Solicitors  for  the  defendants,  LovtU  A  Broad, 


Aprils. 


Q.  B.  Div.  I 

(Bigham  and  PhUlimore,  JJ.)  j 

OAxnsfAK  V,  Eabl  of  Abingdoit.  (o.) 
BicycUh-ToUa^ToU   bridge^ToU  on   "oewi,  ear,  or 
other  carriage  whateoever  " — LiahUi^  of  bicyclei  oai 
tricydea  as  carriages — 7  Geo.  3,  c,  Ixiii* 

A  statute  imposed  certain  toUs  in  favour  of  (he  owmsr 
of  a  certain  bridge  for  passage  over  the  bridge  in  retaed 
of  "  every  coach,  ,  .  .  cart,  car^  or  other  carriage  toMl- 

(a.)  Reported  by  Sir  Shebston  Buor,  B«rt^ 
Banister-at-Iiaw. 
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High  Coubt. 


CxsKAK  V.  Babl  of  Abingdon. 


High  Cotjbt. 


with  fovr  wheeU^  tJie  mm  of  4c2.,  and  with  less 
than  four  wheiUs,  the  sum  of  2d. 

Held,  that  bicycles  and  tricycles  are  "  carriages  " 
within  the  meaning  of  the  dbove  statute,  and  are  liable 
wider  the  terms  of  the  staMe  to  the  toll  of  2d  each  on 
passing  over  tfie  bridge. 

Speoial  case  seated  for  the  opinion  of  the  court  by 
ooDsent  of  the  parties  pursuant  to  the  order  of  a 
master. 

In  pursuance  of  an  Act  passed  in  the  perenth  yettr 
of  the  reign  of  King  George  III.  (c.  IziiL),  intituled 
"An  Act  for  building  a  bridge  across  the  Biver 
Thames  from  Swynfom  in  the  county  of  Berks  to 
Eynsham  in  the  county  of  Oxford,'^  the  Earl  of 
Abingdon,  the  defendant's  predecessor  in  title,  erected 
the  bridge  now  known  as  Swinford  Bridge  in  the 
highway  leading  from  Oxford  to  Cheltenham  in  lieu 
of  an  ancient  ferry  across  the  river  of  which  he  was 
the  cwner  and  proprietor. 

By  this  Act  it  was — amongst  other  things— enacted 
as  follows :  *'  For  and  in  consideration  of  the  great 
charges  that  the  said  Earl  of  Abingdon,  his  heirs  and 
assigns,  will  be  obliged  to  defray  in  erecting  the  eaid 
bridge,  and  repairing  and  supporting  the  same,  and 
also  the  loss  which  he  and  they  will  sustain  by^  the 
ceasing  of  the  tolls  of  the  said  ferry,  the  said  brid^ 
when  built  shall  be  and  is  hereby  vested  in  the  said 
Earl  of  Abingdon,  his  heirs  and  assigns,  for  ever,  and 
it  shall  and  may  be  lawful  to  and  for  the  said  Earl  of 
Abingdon,  his  heir  and  assigns,  from  time  to  time, 
and  at  all  times  hereafter,  to  erect,  or  cause  to  be 
erected,  a  gate  or  gates,  turnpike  or  turnpikes,  and 
also  a  toll-house  or  toll-houses  at,  near,  or  upon  the 
said  bridge,  and  there  to  a^k,  demand,  receive, 
TPQOYer,  and  take  .  .  .  before  any  passage  over 
the  said  bridge  shall  be  permitted,  the  several  sums 
following,  HMkt  is  to  say — ^For  every  coach,  chariot, 
berlin,  hearse,  chaise,  chair,  calash,  waggon,  wain, 
dray,  cart,  car,  or  other  carriage  whatsoever  with  four 
wheels,  the  sum  of  fourpence,  and  with  less  than  four 
wheels  the  sum  of  twopence ;  which  said  respective  sums 
of  money  shall  be  demanded  and  taken  in  the  name  of 
TOntage,  or  as  a  toll  or  duty  .  .  .  and  the  said 
Barl  of  Abinffdon,  his  heirs  and  assigns,  shall  and 
may  deny  and  refuse  to  permit  any  passage  over  the 
said  bridge  untQ  payment  thereof.  .  .  .  Provided 
always  that  no  toll  shall  be  taken  for  the  driver  of 
any  coach,  cart,  or  other  carriage  aforesaid  drawn  by 
horses  or  other  cattle,  or  for  any  person  or  persons 
riding  in  and  bond  fide  belonging  to  the  same,  but 
all  and  every  person  and  persons  not  bond  fide 
belonging  to  such  coach,  cart,  or  other  carriage,  as 
aforesaid,  shall  be  liable  to  pay  the  same  tolls  and 
duties  as  if  be,  she,  or  they  were  passing  on  foot." 

The  defendant  was  the  owner  of  the  bridge  and 
entitled  to  take  the  aforesaid  tolls. 

On  four  several  occasions  on  the  3rd  of  December, 
1898,  the  plaintiff,  who  was  a  member  of  the  council 
or  ooramittee  of  the  Cyclists'  Touring  dub,  passed 
o^er  the  bridge.  On  one  occasion  he  was  riding  on  a 
btoyde  without  any  luggaffe  or  luggase  carrier.  On 
another  occasion  he  was  ridmg  on  a  bu^de  having  a 
Talise  or  bag  fitted  to  its  frame  for  carrying  luggage. 
On  another  occasion  he  was  riding  on  a  tricycle  with- 
out any  luggage  or  luggage  carrier.  And  on  another 
occasion  he  was  riding  on  a  ''tradesman's  tricycle," 
having  a  box  fitted  to  its  frame  for  conveying  goods. 

On  the  17th  of  December,  1898,  the  plaintiff  again 
passed  over  the  bridge.  He  was  then  riding  on  a 
tricycle  having  a  wictor  chair  fitted  to  its  frame, 
oonunonly  known  as  a  "bath-chair  tricycle,"  in 
which  another  person  was  seated. 

On  each  of  the  five  occasions  the  defendant's  servant 
(the  keeper  of  the  toll-gate  on  the  bridge)  refused  to 


allow  the  plaintiff  to  pass  over  the  bridRre  without 
payment  of  the  sum  of  twopence  as  a  toll,  and  the 
plflontiff  paid  that  sum  to  the  keeper  on  each  of  such 
occasions  under  protest  in  order  to  obtain  passage 
over  the  bridge;  and  he  then  brought  the  present 
action  to  recover  back  the  sums  he  iiad  so  paid  for 
passing  over  the  bridee. 

The  plaintiff  contended  that  the  Act  did  not  authorize 
the  defendant  to  charge  him  any  toll  on  any  of  the 
first  three  occasions,  or  in  the  alternative  that  it  did 
not  authorize  the  defendant  to  charge  him  with  a 
ffreater  toll  than  the  sum  of  one  halfpenny  (the  toll 
for  a  foot  passenger)  on  any  of  those  occaMiors. 

The  plamtiff  iJso  contended  that  the  Act  did  not 
authorize  the  defendant  to  charge  him  anv  toll  on 
either  the  fouith  or  fifth  occasion,  or  in  the  alternative 
that  it  did  not  authorize  a  greater  toll  than  the  sum 
of  rne  halfpenny  on  the  fourth  occasion,  or  than  the 
sum  of  one  penny  on  the  last  occasion. 

The  defendant  contended  that  all  the  bioydes  and 
tricydes  were  chairs,  cars,  or  carriages  within  the 
meaning  of  the  Act,  and  were  respectively  liable  to 
the  toll  of  twopence. 

The  questions  for  the  opinion  of  the  court  were 
with  what  tolls,  if  any,  was  the  defendant  entitled  to 
charge  the  plaintiff  by  virtue  of  the  Act  when  riding 
over  die  bridge  in  manner  above  set  forth — (a)  On  a 
bicycle  without  any  luggage  or  luggage  carrier ;  {b) 
on  a  bicycle  having  a  valise  or  bag[  fitted  to  its  frame 
for  carrying  luggage ;  (c)  on  a  tricycle  without  any 
luggage  or  luggage  carrier;  (d)  on  a  tradesmen's 
tticyc^  having  a  box  fitted  to  its  frame  for  carrying 
goods ;  (e)  on  a  bath-chair  tricycle  in  which  another 
person  was  seated. 

Judgment  was  to  be  entered  for  the  plaintiff  or 
defendant  according  to  the  answers  of  the  court  to 
the  above  questions. 

Alexander  Qlen  {Macmorran,  Q*C,,  with  him),  for 
the  plaintiff. — ^ToUs  were  not  payable  on  any  one  of 
the  five  occasions.  Bicycles  and  tricycles  are  not 
'*  carriages,"  and  are  not  within  the  Act  at  alL  The 
tolls  under  the  Act  ate  dearly  not  exhaustive ;  it  was 
not  intended  that  everything  or  everybody  should  pay 
toll;  for  instance,  a  man  passing  over  on  a  camel 
would  not  be  liable,  and  there  many  animals  which 
are  not  included.  The  words  ''  or  other  carrii^ 
whatsoever"  must  be  construed  ejusdem  generis  with 
the  things  previously  specified,  and  bicydes  or 
tricycles  are  not  efusdem  generis  with  the  things 
a] read V  specified,  such  as  coaches,  cars,  cirts,  &o. 
The  things  that  come  within  the  Act  are  wheded 
carriages,  and  such  things  as  bicydes  were  never 
contemplated  when  this  Act  was  passed.  The  case 
is  really  a  casus  omissus  in  the  Act.  The  authorities 
on  the  point  show  that  when  we  have  in  a  statute 
certain  specified  kinds  of  carriages,  followed  by  the 
general  words  **  other  carriage  whatsoever,"  then 
these  latter  words  are  to  be  construed  ejusdem  generis 
with  the  previous  things:  Taylor  v.  Goodwin,  27 
W.  E.  489,  4  a  B.  D.  228;  Williams  v.  EUis, 
28  W.  B.  416,  5  Q.  B.  D.  175;  ffatton  v.  Treeby, 
46  W.  E.  6,  L1897]  2  a  B.  452;  Plymouth,  <fec.. 
Tramways  Co,  v.  General  Tolls  Co..  14  Times  L.  R. 
531.  At  the  very  utmost  the  plaintiff  would  be  liable 
as  a  foot  passenger. 

A,  B.  Shaw,  for  the  defendant,  was  stopped. 

BlGHAM,  J. — ^I  think  that  all  the  thines  enumerated 
in  the  questions  put  to  us  are  within  the  meaning  of 
this  particular  Act  of  Parliament,  carriages  with  less 
than  four  wheds,  and  that,  therefore,  they  are  liable 
to  pay  a  toll  of  twopence.  The  framers  of  the  Act,  of 
course,  never  contemi>lated  anything  in  the  nature  of 
bicydes ;  but  the  Legislature  has,  I  think,  UHpd  words 
whidi  do  cover  those  things  like  bicycles  which  have 
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oome  into  existence  since  the  Act  was  passed.  The 
bioyde  is  a  thin^  that  carries ;  it  may  oarrv  a  man  as 
a  horse  or  a  oarnag^  does,  or  it  ma^  carry  luggage  as 
the  tradesmen's  trioydes  do.  It  is  therefore,  in  my 
opinion,  a  carriage ;  and  bdng  a  carriage  it  is  made 
by  the  terms  of  this  Act  liable  to  pay  Sie  toll.  I  do 
not  think  any  distinction  ought  to  be  made  between 
the  different  classes  mention^  in  the  case.  It  seems 
to  me  that  they  are  all  equally  liable  to  pay  the  toll  in 
question. 

Philumobb,  J. — I  am  of  the  same  opinion.  I 
think  that  in  this  case,  as  in  the  Plymouih  casi^  the 
intention  was  that  all  vehicles  should  pay  toll,  and 
I  think  that  the  bicycle  is  a  yehide  or  is  a  carriage. 
Any  mechanical  contrivance  which  carries  weights 
or  people  over  the  ground,  taking  the  weights  off  the 
ground  or  the  people  off  their  feet  so  that  the  feet  and 
body  of  the  man  do  not  support  either  the  man  him- 
sdf  or  the  burden  he  is  bearing,  is  a  carriage ;  and 
I  do  not  think  it  matters  that  the  man  himsdf  who  is 
carried  gives  his  own  propulsion  to  the  carriage.  I 
think  that  it  makes  no  difference  that  in  fact  he  uses 
his  feet  for  the  purpose  of  pedalling,  and  lliat  iu  this 
way  he  propels  himself  by  a  different  operation  to 
that  of  walkiug  or  ruaning,  in  which  cases  he  bears 
his  own  weight  at  the  same  time  that  he  moves  him- 
sdf. Therefore  I  thiuk  that  a  bicycle  is  a  carriage. 
I  conceive  that  it  is  impossible  to  say  that  the  two 
last  thiags  are  not  carriages.  Bven  if  I  thought  that 
a  blcyde  itself  was  not  a  carriage  when  carrying  a 
man,  I  should  scruple  very  much  in  saying  that  a 
blcyde  when  carrying  luggage  was  not  a  carriage. 
However,  all  these  diffioulties  are  avoided  by  our 
saying  that  a  bicycle  is  a  carriage  for  all  these 
purposes. 

Judgment  for  the  defendant,  with  coata, 

Solidtor  for  the  plaintiff,  Leslie  J.  Williams. 

Solicitors  for  the  defendant,  Witham,  Boskdl, 
Munster,  &  Weld. 


April  2. 


Q.  B.  Div.  ) 

(Ridley  and  Darling,  JJ.)  j 

Buxton  Limb  Fibms  Go.  (Limited)  (AppdlanU)  v. 
James  Howe  {Beapondent),  (a.) 

Master  and  servant— Diapute — Summona  to  recover  fine 
— Employera  and  Workmen  Act,  iSl 5— Truck  Act, 
1896,  a.  1,  aub-aection  2  (b). 

By  a  contract  of  aervice  (n  writing  the  appellanta  were 
to  be  entitled  to  deduct  2s.  6d,  from  the  wagea  of  the 
workman  for  each  day  he  waa  abaent  without  leaoe. 

The  reapondent  having  ao  abaented  himaelf  for  two 
daya, 

Held,  that,  whether  the  contract  waa  good  or  bad  under 
the  Truck  Act,  1896,  the  juaticea  ahotUd  have  proceeded 
to  hear  and  determine  on  ita  merita  a  aummona  taken  out 
by  the  appellanta  under  the  Employera  and  Workmen 
Act,  1875,  to  recover  from  the  respondent  5a.  aa  "  a  fine 
or  penalty,  or  aUemaiively,  by  way  of  damagea  for  auch 
abatention,**  and  that  the  Juaticea  were  in  error  in  holding 
that  the  appdlanta  had  hat  their  right  to  aue  under  the 
Act  of  1875  by  reaaon  of  the  fact  that  the  Truck  Act  of 
1896  ouated  the  jurisdiction  of  the  juaticea  to  determine 
disputes  under  the  Act  of  1875  in  all  cases  where  the 
contract  in  question  fdl  within  its  provisions, 

Spedal  case  stated  by  justices  of  the  peace  of  the 
Bakewdl  division  of  the  county  of  Derby. 

(a.)  Reported  by  Bb8KINE  Beid,  Esq.,  Barrister- 
at-Law. 


On  the  2nd  of  January,  1899,  the  respoiidsQi, 
James  Howe,  entered  into  the  service  of  the  sppel* 
lants,  and  was  employed  by  them  under  an  agreement 
of  that  date  signed  by  him,  and  by  William  Brisrlej 
on  behalf  of  the  company. 

By  the  terms  of  the  agreement  the  respondent 
agreed  to  serve  the  company  exdusivdy  for  twelve 
calendar  months  from  the  Ist  of  January,  1899,  until 
the  Slst  of  December,  in  the  work  of  ffetting  lime- 
stone and  breaking  it  to  the  required  sise.  Tbe 
agreement  contained  a  clause  that  the  workman  should 
be  *'  subject  to  a  fine,  or  penalty,  or  drawback  of 
2s.  6d.  for  eadi  and  every  working  day  on  which  he 
was  abseoit  without  leave,  except  in  case  of  siokneK." 

The  company  agreed  to  pay  the  workman,  on  the 
usual  fortnightly  pay  days,  the  sum  of  l^d.  for  ereix 
2,2401bs.  of  limestone  got  and  properly  loaded  into 
the  company's  wagons,  and  the  agreement  oondoded 
' '  in  the  event  of  the  breach  of  any  of  the  oonditioni 
of  this  agreement  on  the  part  of  the  workman  then, 
and  in  every  such  case,  it  shall  be  lawful  for  the 
company  to  dismiss  the  workman  without  any  notiee 
or  without  being  liable  to  make  any  payment  by  mj 
of  damages  or  otherwise  for  dismissal  without  notioe, 
but  all  wa^es  earned  shall  be  paid  up  to  the  time  ci 
such  diunissal  less  any  amount  then  due  for  fines, 
penalties,  or  drawbacks  for  absence  as  aforessid, 
should  the  company  insist  thereon." 

A  notice  setting  out  the  terms  of  the  contract  as  to 
absence  without  leave  and  the  penalties  therefor,  wis 
posted  up  in  the  cabin  where  the  respondent  had  hit 
meals. 

On  the  Idth  of  September,  1899,  the  respondeot 
applied  for  leave  of  absence  from  his  work  on  the 
14th,  15th,  and  16th  of  September,  and  leave  vm 
ited  for  the  first  and  refused  for  the  other  tvo 


On  hearing  that  leave  on  the  15th  and  16th  wu 
refused,  the  respondent  said  he  should  take  Franch 
leave,  and  he  absented  himself  without  permisston  on 
the  days  in  question.  By  reason  of  his  absence  the 
company  sustained  a  greater  loss  than  2s.  6d.  &r 
each  day  he  was  absent. 

The  respondent  after  this  continued  in  the  employ- 
ment of  the  appellants,  and  received  wages  frois 
them,  but  no  demand  was  made  upon  him  for  utf 
penalties  under  the  agreement  for  absenting  himsrif 
from  his  employment,  or  for  damages  oonseqeiot 
thereon,  until  he  received  the  particulars  of  dsim 
attached  to  the  summons  to  appear  before  the  magis- 
trates. 

The  company  preferred  their  claim  under  tiii 
Employers  and  Workmen  Act,  1875,  and  claimed  5a 
as  a  fiae  or  penalty,  or  alternativdy  by  way  d 
damages,  from  the  respondent  for  having  absented 
himsdf  from  his  work  on  the  15th  and  16th  d 
September,  1899,  being  at  the  rate  of  2s.  6d.  a  dav. 

It  was  contended  on  behalf  of  the  reiDonoeBt 
before  the  magistrates  that  the  agreement  Drought 
the  case  within  the  Truck  Act,  1896— that  Ast 
provided,  under  section  1,  sub-section  2,  daose  (h), 
that  the  giving  of  particulars  in  writing  was  to  be  » 
condition  precedent  to  the  levying  of  a  fine  or  penaltj 
such  as  was  claimed— that  the  appellants  had  their 
remedy  for  the  respondent's  misconduct  in  their  own 
hands  by  deducting  the  penalties  from  his  wages  se 
provided  by  the  agreement;  and  that  their  oolj' 
remedy  was  by  so  deducting  the  amoant  dain^ 
after  complying  with  the  requirements  of  the  Tnck 
Act. 

For  the  appallants  it  was  argued  that  the  case  wss 
not  governed  by  the  Truck  Act,  but  that  if  it  wen 
the  service  of  the  daim  in  the  form  of  partJonilaii 
attached  to  the  jastioes'  summons  was  siiffinMBJ 
notice  under  the  Act,  and  that  the  dednotiosi  h<m 
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the  rmondent's  wages  was  not  obligatory.  The 
Jnstioes  held  that  the  appellaQts  by  their  i^greement 
with  the  respondent  haa  the  remedy  for  the  offence 
in  their  own  hands,  and  that  their  proper  course  was 
to  have  deducted  the  penalty  tern  me  next  payment 
of  wages  as  they  had  done  in  similar  oases ;  that  the 
agreement  came  within  the  Truck  Act  and  that  the 
proceedings  to  recover  a  penaltjr  under  it  could  only 
be  brought  after  a  strict  compliance  with  the  terms 
of  that  Act ;  that,  in  their  opinion,  section  1,  sub- 
section 2  (6),  of  the  Trdck  Act,  1896,  had  not  been 
complied  with,  and  that  the  particulars  of  daim 
attached  to  the  summons  was  not  a  compliuice  with 
the  Act,  and  they,  therefore,  dismissed  the  summons. 
The  (question  for  the  court  was  whether  the  justices 
were  right  in  dismissing  the  summons  on  those 
grounds ;  if  they  were  wrong  their  order  was  to  be 
quashed  and  the  case  was  to  be  remitted  to  them. 

HeaeUsUf  for  the  appellants. 

H,  Jacoha,  for  the  respondent. 

BiDLBY,  J. — I  think  in  this  case  that  the  justices 
have  come  to  a  wrong  decision.  To  dedde  it  one 
must  bear  in  mind  that  the  Employers  and  Workmen 
A.ct,  1875,  was  passed  by  the  Legislature  expressly  to 

Sive  a  court  of  summary  jurismction  the  power  to 
etermine  disputes  between  employers  and  workmen, 
and  that  it  ^as  under  that  Act  that  the  summons  in 
the  present  case  was  taken  out    The  Truck  Act, 
1896,  contains  certain  provisions  as  to  contracts  made 
between  employers  ana  workmen  which  contain  any 
agreement  under  which  deductions  are  to  be  made 
from  the  wages  to  be  paid,  and  required  that  certain 
lonna   must  be  complied  with;    the  terms  of  the 
contract  must  be  contained  in  a  notice,   and  that 
notioe  must  be  put  in  some  place  open  to  the  work- 
men.   And  there  are  other  conditions,  all  of  whidi, 
BO  far  as  material,  seem  to  me  in  substuice  to  have 
been  complied  with  in  this  case.    By  section  1  (2)  the 
employer  is  not  to  make  any  deduction  unless  the 
dedaction  is  made  in  accordance  with  the  terms  of 
the  contract,   and  unless   particulars   were   put  in 
-writing  and  given  to  the  workman.    Now  both  those 
conditions  have  been  complied  with  here,  and  the 
jnstioes  appear  to  have  thought  that  because  the 
Truok  Act  of    1896  contained   these  provisions,  it 
ousted  the  jurisdiction  of  magistrates  to  determine 
dismmtes  in  all  cases  where  the  contract  in  question 
fell  within  the  Truck  Act.    In  other  words,  they 
seem  to  have  thought  that  employers  and  workmen 
most  make  use   of   the  Truclc   Act   to   decide  all 
disputes  that  arose  out  of  contracts  which  provided 
for    a  deduction  in   wages;    and  if   they  did  not 
comply  with  the  provisions  of  that  Act  then  they  were 
-without  a  remedy  and  no  deduction  could  legally  be 
ma^e.    To  put  such  a  construction  on  the  scope  of  the 
Act  it  would  be  necessary  to  read  into  its  provisions  a 
^ood   deal  that  is  not  there.      For    example,  Uie 
-vrord  *'  receive  "  in  this  sub-section  must  be  read  as 
*<  receiver."    In  mv  opinion  the  Legislature  never 
intended  this  Act  of  1896  to  interfere  with  the  powers 
in  these  matters  given  to  magistrates  by  the  Act  of 
1875.     If  that  had  been  intended  some  provision  to 
that  effect  would  have  been  found  in  the  Truck  Act. 
It  znigbt  be  that  the  agreement  came  within  the  Act, 
but  it  does  not  follow  that  proceedings  to  recover  the 
penalty  could  only  be  taken  when  the  contract  com- 
plied with  the  requirements  of  the  Act.    The  magis- 
trates went  on  to  find  that  under  section  1,  sub-section 
2    (fi),  particulars  had   not  been   delivered   to  the 
•worlcman  and  therefore  under  the  Truck  Act  the  claim 
eoold  not  be  maintained.    With  that  conclusion  I  do 
not  agree  as  I  think  there  was  a  notice  given  to  the 
iroclKmen*    Then  it  was  argued  that  damages  could 


not  be  recovered  because  penalties  were  provided  for 
in  the  agreement  itself.  I  am  not  sure  of  that,  but  I 
do  not  wish  to  decide  if  that  is  or  is  not  the  proper 
view  to  take  of  that  part  of  the  Act.  I  think  the 
matter  must  be  sent  back  to  the  magistrates  for  them 
to  determine  it  on  its  merits  under  i£e  Employers  and 
Workmen  Act,  1876. 

DjlBUHQ,  J. — I  am  of  the  same  opinion.  Here  the 
employers  and  workmen  entered  into  a  contract  for 
the  payment  of  a  fine  or  penalty  or  for  the  making  of 
a  deduction,  and  therefore  the  contract  wotdd  be  bad 
in  law  if  it  did  not  complj  with  the  provisions  of  the 
Truck  Act,  1896.  And  it  ia  not  disputed  that  the 
employers  could  have  deducted  6s.  when  the  wages 
were  paid.  But,  instead,  they  thought  fit  to  proceed 
before  the  magistrates  under  the  Act  of  1876  to 
recover  that  amount  as  a  fine  or  penalty,  or  alterna- 
tively, by  way  of  damages  for  such  abstention. 

It  was  argued  that  because  that  was  a  penalty 
imder  the  Truck  Act  it  could  not  be  recovered  before 
the  magistrate  by  means  of  that  summons.  In  my 
judgment  this  was  a  good  contract  under  the  Truck 
Act.  Section  1,  sub-section  2,  of  the  Act  says 
*'  that  an  employer  shall  not  make  any  such  deduc- 
tion*'— ^hedoes  not  make  any  deduction,  so  that  does 
not  apply — *'  or  receive  any  such  payment."  It  was 
argued  that  if  he  proceeded  before  the  magistrates 
and  got  judgment  in  his  favour  and  received  the 
proceeds,  he  was  receiviig  a  payment  and  must 
comply  with  sub-section  2  of  section  1,  which  pre- 
vents him  from  recovering  ''unless  particulars  in 
writing  .  .  .  are  supplied  to  the  workman.'* 
Such  an  argument  cannot  avail  the  present  appellants, 
for  the  statute  provides  that  particulars  are  to  be 
given  when  payment  is  made,  and  therefore  it 
seems  to  me  that  the  requirements  of  the  statute 
would  be  satisfied  if  particulars  were  given 
even  after  the  justices  had  given  their  decision  award- 
ing the  sum  claimed.  I  think  there  sre  circumstances 
under  which  the  master  might  well  recover  for  loss 
occasioned  by  the  wrongful  absence  of  a  workman  at 
law,  although  there  was  no  contract  subsisting  that 
gave  the  master  a  tight  in  that  case  to  impose  a  fine 
or  make  a  deduction.  But  however  that  may  be,  it 
would  not  conclude  this  case,  for  here  the  summons  is 
to  recover  unliquidated  daoiages,  and  it  was  said  that 
because  a  penalty  was  agreed  upon,  unless  proceed- 
ings were  taken  to  recover  the  penalty  no  right  to 
recover  damages  remained.  That  is  a  view  I  do  not 
accede  tb.  The  Truck  Act  does  not  deal  with 
damages,  and  I  fail  to  see  either  by  means  of  the 
Truck  Act  or  by  the  contract  the  master  has  given  up 
his  right  to  sue  for  any  damages  he  has  sustained  by 
the  conduct  of  this  workman. 

The  magistrates,  I  think,  were  misled  by  not  under 
standing  that  the  Truck  Axst  applies  to  the  making  of 
a  good  contract,  and  if  the  parties  had  made  a  bad 
contract,  neither  thereby  would  have  lost  his  rights 
under  the  Employers  and  Workmen  Act,  1876. 

For  these  reasons  I  agree  that  the  case  should  go 
back  to  be  tried  on  its  merits  under  the  earlier  Act. 

Solicitors  for  the  appellants,  Cree  dt  Son,  for  Sidney 
Taylor,  Buxton. 

Solicitors  for  the  respondent,  Steadman  A  Van 
Praagh,  for  Arthur  Neal,  Sheffield. 
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I 

Q.  B.  Div.  •) 

(Lord  Bnssell  of  KiUowea,  C. J.,  and  |    Moroh  27, 28. 
Qiantham  and  Fhillimore,  JJ.)      ) 

Bbg.  V,  G&AY.  (a.) 

Contempt  of  court — Ahtue  of  judge  in  his  conduct  as 
Judge— Power  to  punish  on  summary  proceea. 

The  puhlioaticn  in  a  newspaper  ^  after  the  conclusion 
of  a  trial  in  court,  of  an  article  containing  scurrilous 
abuse  of  the  judge  in  his  character  of  judge  in  the  hearing 
of  the  oascy  is  a  contempt  of  court  which  may  he  punished 
hy  the  court  on  summary  process, 

Ofder  made  by  a  Divisional  Oonrt  that  Thomas 
Lanoaster  do  attoid  the  court  to  answer  for  oontempt 
of  oonrt  committed  by  him  on  the  16th  of  March, 
by  publishing  in  a  certain  newspaper  styled  the 
Birmingham  DaUy  Argus ,  an  article  headed  *'A 
Defender  of  Decency." 

The  proceedings  were  originally  taken  against 
Thomas  Lancaster,  the  printer  and  publisher  of  the 
newspaper,  but  it  appeared  from  the  affidmti  that  he 
was  at  the  time  in  question,  and  still  is,  abroad,  and 
Howard  Alexander  Ghray,  the  editor  of  the  newspaper 
and  the  writer  of  the  article,  now  appeared  and 
assumed  the  whole  responsibility  for  the  urtide ;  and 
he  appeared  in  obedience  to  the  order  and  submitted 
himself  to  the  jurisdiction  of  the  court. 
The  facts  were  as  follows : 

The  Birmingham  Spring  Assizes  began  on  the  13th 
of  March,  1900;  and  on  Thursday,  the  15th  of 
March,  a  man  named  Well  4  was  to  be  tried  in  the 
Grown  Ck)urt  at  Birmingham,  in  which  Darling,  J., 
was  the  presiding  judse,  for  unlawfully  and 
indecently  publishing  and  uttering  certain  obscene 
and  filthy  words,  andfor  unlawfully  publishing  and 
selling  an  obscene  libel  contained  in  a  book.  Before 
the  case  of  Wells  was  commenced  Darling,  J., 
addressed  some  observations  to  the  reporters  in  court 
as  to  their  not  reporting  any  details  of  the  case  that 
might  be  of  an  indecent  nature.  The  learned  judge 
said :  *<  Before  this  case  of  Wells  is  gone  into,  I  wish 
to  say  a  word  for  the  benefit  of  the  press.  This  is  a 
case  which,  whatever  ma^  be  the  right«  of  it,  is 
bound  to  involve  the  giving  in  evidence  or  the 
discussion  of  matters  which  it  would  be  wholly  inex- 
pedient to  have  published  in  anything  like  detail. 
.  .  .  However  I  will  say  this  one  word  in  case  any 
newspaper  should  be  incfined  not  to  act  upon  the 
advice  I  now  give  them,  and  it  is  this.  Although  a 
newspaper  has  the  right  to  publish  accounts  of  pro- 
ceedings in  a  law  court,  and  although  for  many 
purposes  they  are  protected  in  doing  so,  tbere  is 
absolutely  no  protection  to  a  newspaper  for  the 
publishing  of  objectionable,  indeoent,  and  obscene 
matter,  and  any  newspaper  which  does  so  may  be  as 
easily  prosecuted  as  anylx>dy  ebe,  and  if  I  find  my 
advice  disregpuded  I  shall  xnake  it  my  business  to  see 
that  the  law  is  in  that  respect  enforced." 

Wells  was  tried  on  the  16th  of  March;  his  trial  was 
concluded  on  that  day  and  he  was  convicted  and 
sentence  had  been  passed  upon  him.  After  the 
conclusion  of  the  trial,  and  whilst  the  Birmingham 
Assizes  were  still  going  on  and  Darling,  J.,  was  still 
sitting  as  one  of  the  judges  of  assize,  the  defendant 
wrote  and  published  in  the  Birmingham  Daily  Argus , 
of  which  paper  he  was  editor,  an  article  headed  "  A 
Defender  of  JDeceucy,"  referring  to  the  observations 
niadeby  the  judge  before  the  trial  of  WeUs.  This 
article  was  described  by  Lord  Bussell,  O.J.,  in  his 


judgment,  as  a  personal  scurrilous  abuse  of  the  judge 
as  a  judee. 

An  affidavit  was  filed  on  behalf  of  the  defendint 
(Gray)  in  which  he  expressed  his  sincere  regret  for 
the  terms  in  which  he  had  referred  to  the  learned 
judge,  and  apologized  to  the  court  and  to  .the  judge 
for  the  same.  The  concluding  portion  of  his  amdtvit 
is  set  out  in  the  judgment. 

Sir  Richard  Webster,  A.G.  (B.  SuUofi  with  him), 
for  the  Public  Prosecutor,  argued  that  the  pubUcstioD 
by  the  defendant  of  this  abusive  language  waa  s 
oontempt  of  court,  and  that  the  procedure  itdopted— 
namely,  by  summary  applioauon  or  process,  was  tin 
light  one  under  the  circumstances.  [He  was  atqpped 
by  the  court.] 

Hugo  Young,  Q.C.  (Gilhertstone  Tangye  with  him), 
for  the  defendant,  said  that  he  did  not  take  objectioiL 
to  the  form  of  the  procedure,  but  desired  to  deal  witk 
the  case  on  its  merits.  The  defendant  had  filed  tt 
affidavit  expressing  his  regret  for  the  language  bs 
had  used,  and  he  now  did  not  wish  to  justify  fail 
language,  but  apologized  to  the  court. 

He  referred  to  Beg,  v.  Castro,  L.  E.  9  Q.  B.  219. 

The  defendant  was  ordered  to  appear  before  Ite 
court  on  the  following  morning. 

March  2d. — ^The  judgment  of  the  court  m 
delivered  by 

Lord  BUBSELL,  C.  J.— In  this  matter  the  Attoniey- 
Oeneral  on  Friday  last  moved  for  a  rule  calling  upoa 
Thomas  Lancaster  to  show  cause  why  he  should  not 
be  committed  for  contempt  by  reason  of  the  puUiea- 
tion  of  an  article  in  a  paper  called  the  DaUy  Argu, 
published  on  the  16th  of  March.  It  then  appearad 
that  Thomas  Lancaster  was  the  printer  and  alio  tbe 
secretary  and  manager  of  a  limited  company  wfai<^ 
published  at  Birmingham  the  paper  called  the  ZMy 
Argus.  Yesterday,  when  the  matter  again  c*im 
before  the  court  the  Attorney-General  informed  the 
court,  and  an  affidavit  was  referred  to  evidencing  tht 
fact,  that  Thomas  Lancaster  was  abroad  at  the  tirae  li 
which  the  article  in  question  appeared,  and  that  he  ii 
still  abroad.  At  the  same  time  it  was  announced  tkii 
Howard  Alexander  Gray  was  the  editor  and  the 
writer   and  the  person   solely  responsible   foe  tfcs 


(«.)  Beported  by  Sir  Shbbstok  Basbb,  Bart., 
-at-Law. 


appearance  of  the  article  of  the  16th  of  March,  ^ 
is  impugned    as    a    contempt   of    court,       Howwd 
Alexander  Gray  appears  here  in  person  and  is  wpw- 
sented  by  counsel,  and  submits  himself  to  the  judg- 
ment of  the  court.    The  court,  therefore,  is  seised  « 
this  matter,  and  is  now  able  to  deal  with  it.     Qe 
facts  of  the  case  are  these.     One  Wells  waa  indiflM 
at   the   Birmingham   Assizes   for   certain    indnnw^ 
publications.      The  case  came   to   be   tried   bsfan 
Darling,  J.,  sitting  under  the  Queen's  Oommiam<mqi 
Oyer  and  Terminer  at  Birmingham,  and  before  tks 
tnal  the  learned  judge  thought  it  right  to  call  pohfie 
attention  to  the  nature  of  the  trial  and  to  the  cbancfts 
of  the  evidence  which  would  be  neceesarilybroiii^ 
forward,  evidence  of  various  indecent  msAten  rtgf 
undesirable  from  every  point  of  view  for  pakAxaHf^ 
The  learned  judge  thought   it  right    to  vain  sB 
concerned,   indlucuDg    the    press    at    Bir 
against  the  publication  of  any   of   those 
details,  taking  care  at  the  same  time  that  his  • 
tions  should  not  in  any  sense  prejudge  the  matter  to^ 
tried,  because  he  was  careful  to  point  out  that  altfacvft 
necessarily  indecent  matter  was  to  be  put  in  evid^MS. 
it  did  not  follow  that  the  publication  of  it  under  tks 
circumstances  in  the  actual  case  would  not  #!wjnnti<ati 
a  criminal  offence.     The  learned  judge  proceedsi 
after  giving  this  warning,  to  point  out  th«      ^■■" 
^  existing  in  point  of  law  for  the  punishment  of  [ 
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who  did  pnbluh  any  of  the  indeoent  matter  whioh 
xnight  be  giveii  in  evidenoe.    I  do  not  think  for  one 
nogle  instant  that  the  learned  judge  meant  thereby 
to  iiuralt  the  press  of  Birmingham.    His  warning  may 
have  been  nnnecessaiy ;  he  may  not  have  been  aware 
of  the  fact  whioh  eyidenoed  the  good  sense  and  the 
proraiet^  of  condaot  of  that  press,  that  lliere  was  no 
pnblioation  of  indeoent  details  in  this  oase  during  the 
nreUminiiry  proceedings  before  the  magistrates  and 
before   the    aefendant    was    committed    for     trial. 
There  is  a  popular,  but  erroneous  impceosion,  that 
there  is  impunity  for  the  publication  of  any  matter 
that  transpires  in  a  court  of  justice.    The  above  facts 
having  taken  place  upon  the  15th  of  March,  on  the 
eyenmg  of  the  next  day,  and  after  the  trial  of  the 
lean  Weill  had  taken  place  resulting  in  his  conviotion, 
theaitiolein  question  was  published.     It  was  read 
yesterday,  and  I  do  not  propose  to  read  it  again.    Of 
its  character  there  can  be  no  question,  and  no  one  has 
described  it  in  stronger  language  of  condemnation 
than    Howard    Alexander    Qray    himself    in    the 
affidavit  which  he  has  filed.    It  is  not  too  much 
to  say  that  it  is  an  article  of  scurrilous  abuse  of  the 
judge  in  his  character  of  judge ;   scurrilous  abuse  in 
reference   to   his  conduct  when   acting  under  the 
Queen's  Commission,  and  scurrilous  abuse  published 
in  the  town  in  which  he  was  still  sitting  in  discharge 
of  the  Queen's  Commission.      It  cannot  be  doubted, 
and  it  has  not  been  doubted  or  argued  to  the  contrary, 
that  it  does  constitute  a  contempt  of  court ;   but  as 
these  applications  are  happily  of  an  unusual  character, 
we  have  thought  it  right  to  explain  a  little  more 
fully  than  is  perhaps  necessary  what  does  constitute 
a  contempt  of  court,  and  what  are  the  means  which 
the  law  has  placed  at  the  disposal  of  the  Judicature 
for  checking  and  punishing  contempt  of  court.      Any 
act  done,  or  writing  pubUi^ed,  calculated  to  bring 
the  court  or  a  judge  of  the  court  into  contempt,  or  to 
l<»8sen  his  authority,  is  a  contempt  of  court.    That  is 
one  class  of  contempt.    Another  class  is  any  act  done, 
or     writing    published,    calculated   to    obstruct   or 
iDterfere  with  the  due  course  of  justice  or  the  lawful 
process  of  the  court.    That  is  another  class  of  con- 
tempt.   The  former  class  belongs  to  that  category 
"which  Lord  Hardwicke  characterized  as  **  scandalizing 
the  oourt  or  judge":    I71  re  Bead  aiid  HiAggcmeon, 
2   Atk.  469.     That  description  of  that  class  i«  to  be 
taken    subject    to    one    qualification,    which   is    an 
important  qualification.     Judges  and  courts  are  alike 
open  to  criticism  if  reasonable  argument  or  expostula- 
tion is  offered  against  any  judicial  act  as  oontra-y  to 
Law  or  the  public  good.    No  oourt  could  or  would  treat 
tliat  as  contempt,  and  the  courts  would  not  be,  and 
aoRht  not  to  bs,  astute  in  such  cases  to   criticize 
ttdTersely    what  in    such    circumstances    and    with 
■noh  an  object  is  said ;   but  it  is  to  be  remembered 
tliAt   in  this    matter  the  liberty  of  the  press  is  no 
greater  and  no  less  than  the  liberty  of  every  subject 
of  the  Queen.      No  one  would,  I  think,  suggest,  and 
DO  one  has  here  suggested,  that  this  is  not  a  contempt 
of  ooort,  and  that  it  does  not  fall  within  the  right 
of  public  critioism  in  the  sense  that  I  have  descried. 
E    repeat  that  it  is  personal  scurrilous  abuse  of  the 
j-odge  as  a  judge.      We  have  therefore  to  deal  with  it 
■JB    »  case  of  contempt,  and  we  have  to  deal  with  it 
^em  Tnanu,    This  is  not  a  new-fangled  jurisdiction. 
C«    ia  a  jurisdiction  as  old  as  the  common  law  itself, 
»f  -which  it  forms  part ;  a  jurisdiction  the  history,  the 
yixvpose,  and  the  extent  of  which  are  admirably  treated 
D     the  opinion  of  Wilmot,   C.J.,   then  Wiimot,   J., 
a     the  case  of  Bex  v.  Almon   in  his   Opinions  and 
r-aidg:ment8,  at  p.  243.    It  is  a  jurisdiction,  however, 
o  Im  exercised  with  scrupulous  care ;  to  be  exerdsed 
iKsXy  when  the  case  is  dear  beyond  reasonable  doubt, 
ftM'ii  if  it  is  not  a  oase  beyond  reasonable  doubt,  the 


courts  ouffht  to,  and  will,  leave  the  Attomey-Gtoeral 
to  proceed  by  criminal  information.    How  then  are 
we  to  deal  with  this  matter  ?    That  it  is  a  serious 
case  no  one  can  doubt,  and  I  do  not  hesitate  to  say, 
speaking  for  myself  and  for  my  brethren,  that  if  it 
had  not  buen  for  the  conduct  of  the  defendant  since 
the  publication,  and  especially  if  it  had  not  been  for 
the  a£&dftvtt  which  he  has  put  before  the  oourt  for  its 
consideration,  we  ull  think  that  it  would  have  been  our 
duty  to  havcRentthedefendant  to  prison  for  anotincon- 
siderablA  period  of  time.     But  he  has  come  forward 
and  frankly  acknowledged  his  own  individual  and  sole 
responsibility  in  the  matter.      He  has  done  more :  he 
has  in  his  affidavit,  we  believe  sincerely,  expressed  his 
regret  for  what  he  has  done.    In  that  affidavit  he 
makes  reference  to  the  fact  that  other  publications 
and  other   newspapers  in  Birmingham   had   made 
comments  upon  the  conduct  of  the  learned  judge. 
In  regard  to  that  I  have  but  to  make  this  observation* 
So  far  as  they  have  be^'n  at  all  adverted  to  they  were 
obviously  comments  of  a  very  different  character. 
They  are  not  before  us,  and  we  must  assume  that 
they  are  not  before  us  because  the  Attomey-Qeneral 
in    his    discretion    did    not    think  that  they    were 
sufficiently  serious  to  be  called  to  the  attention  of  the 
court  in  order  that  the  punitive  jurisdiction  of  the 
court  should  be  exercised  in  regard  to  those  responsible 
for  their  publication.    After  referring  to  this  matter 
the  defendant  in  his  affidavit  says  tibat  he  wrote  the 
article  under  a  strong  feelini;  that  the  l<«med  judge 
had  not  in  f>ffeot  shown  sufficient  confidence  in  the 
judflrment  and  good  taste  and  discretion  of  the  press 
in  Birmingham  :   and  he  then  proceeds  :   '*  That  was 
the  only  motive  present  to  my  mind  in  writing  the 
article,  and  I  wrote  it  on  the  impulse  of  the  moment. 
In  doing  so  I  used  language  referring  to  Mr.  Justice 
Darling  in  terms  which  were  intemperate,  improper, 
ungentfemanly,  and  void  of  the  resppct  due  to  his 
lordship's  person  and  office.    The  expressions  applied 
to  Mr,  Justice  Darling  were  not  deliberately  intended 
to  bring  discredit  upon  his  lordship,  but  were  the 
outcome  of  my  strong  feelinsr.      I  know  they  cannot 
be  justified,  and  I  do  not  boSl  to  justify  them.     I  am 
entirely  responsible  for  the  article  and  for  everything 
whioh  it  contains.    I  deeply  regret  the  publication  of 
the  article  and  the  inexcusable  and  insulting  language 
in  whioh  it  referred  to  one  of  her  Maiesty's  judges, 
and  I  humbly  apologize  to  his  lordship  and  to  the 
court  for  my  conduct,  which  I  now  upon  consideration ' 
see  reflected  not  only  upon  the  indiridnal  judge,  but 
upon  the  bench  of  judges,  and  the  administoacion  of 
justice,  and  I  submit  myself  to  the  merciful  considera- 
tion of  the  court."      Ho  ward -Alexander  Gray,  the 
judgment  of  the  court  i^  that  you  be  fined  £100  and 
a  further  sum  of  £25  for  costs,  and  that  you  be 
detained,  and,  if  necessary,  lodged  in  Holloway  Gaol 
until  these  sums  be  paid. 

Judgment  accordingly- 

Solicitor  for  the  Public  Prosecutor,  The  Solicitor  to 
t?ie  Treastiry. 

Solicitors  for  the  defendant,  Pemoer,  Tangye,  &  Co*, 
for  Pepper,  Tangye,  &  Winterton,  Birmingham. 
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OOTTBT  OF  APFBAL.      DuRAUT  &  Co.  V.  BOBSBTS  AND  SbIOHLEY,  AiAXSTXD,  &  OO.      GOUBT  OF  AFFXilk 


(Etotttt  of  Appeal. 


From  Q.  B.  Diy.         ) 
(A.  L.  3mith»  OoUinfl,  and  [  Maroh  2. 

Bomer,  L.JJ.)  J 

DXTBANT    &    Go.    V,     BOBBBTS    Aim     EBIGHLET, 

Maxsted,  &  Co.  (a.) 

fWncipaZ  an^  agent  —  UndUdoaed  prindpcU  —  Un- 
authorized agent  —  Batijicoition — Contract  made  hy 
person  in  hie  ovm  name  on  behalf  of  another  without 
authority* 

A  contract  made  hy  a  person  in  his  own  name,  hut 
intending  to  act  for  anotlier  in  making  it,  though  without 
authority  from  him,  can  he  ratified  by  that  other  person, 
alt?umgh  the  intending  agent  did  not  disclose  at  the  time 
of  maJeing  the  contract  that  he  was  acting  for  someone 
else. 

So  held  by  the  Court  of  Appeal  (Collins  and  Bomer, 
L.JJ. ;  A.  L.  Smith,  L.J.,  dissenting). 

Application  for  a  new  trial  of  an  action  tried  before 
Day,  J.,  and  a  jury. 

The  action  was  brought  by  the  sellers  of  wheat  to 
recover  damages  from  the  purchasers  for  breach  of 
contract  in  failing  to  take  delivery. 

The  contract  of  purchase  purported  to  be  made 
with  the  plaintiffii  by  the  defendant  Boberts  on  his 
own  account.  Bobeits  had  authority  from  the  defen- 
dants, Seighley,  Maxsted,  &  Co.,  to  ma^e  a  contract 
on  their  behalf,  but  in  making  the  contract  in  question 
he  exceeded  their  authority  as  to  price.  It  appeared, 
however,  that  at  the  time  when  he  made  the  contract 
he  intended  to  apply  to  Keighley,  Maxsted,  &  Co.,  to 
adopt  the  contract  as  their  own,  and  that  they  subse- 
quently expressed  their  willingness  to  adopt  it. 

The  question  was  whether  in  law  it  was  possible  for 
Keighley,  Maxsted,  &  Co.  to  ratify  the  contract  made 
by  Boberts. 

Boberts  having  allowed  judgment  to  go  by  default, 
the  action  proceeded  ag^ainst  Keighley,  Maxsted,  & 
Co.  Day,  J.,  held  that  there  could  be  no  ratiflcation 
by  Keighley,  Maxsted,  &  Co.,  and  directed  tiiat  a 
verdict  and  judgment  should  be  entered  for  them. 

The  plaintiffs  applied  for  a  new  trial. 

Bohson,  Q,0.,  and  Scrutton,  for  the  plainti£Ei8. 

Carver,  Q*C,,  and  Danckwerts,  Q.C.,  for  the  defen- 
dants. 

Cur,  adv,  vidt 

March  2.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  The  question  in  this  case  is  whether  a 
contract  made  by  a  principal  with,  what  I  will  call, 
an  unauthorized  agent  in  the  latter's  name,  which 
contract  does  not  purport  or  profess  to  be  niade  by 
the  unaothorized  agent  on  behalf  of  any  one  except- 
ing himself,  and  as  regards  which  contract  be  has 
not  when  he  made  it  assumed  to  be  acting  on  behalf 
of  any  one  excepting  himself,  is  capame  of  being 
ratified  by  a  stranger,  if  it  be  shown  that  the 
imauthorized  aeent  had  at  the  time  he  made  the 
contract  the  undeclared  intention  in  his  own  mind  of 
malring  the  contract  for  a  person  who  had  never 
authorized  him  to  make  it. 

It  was  said  by  the  learned  counsel  for  the  appel- 
lants that  this  question  had  never  been  decided,  and 
that  the  law  was  that,  if  an  unauthorized  agent — 
that  is,  any  one— had  in  his  own  mind,  when  he 
entered  into  a  contract  with  another,  the  undeclared 
intention  of  making  it  on  behalf  of  himself  and  of 

(a.)  Beported  by  F.  G.  Btjokbb,  Esq.,  Barrister- 
at-Law. 


some  other  person,  or  of  some  other  person  alone,  thst 
other  person  could  ratify  the  act  of  the  unauthomed 
agent  and  thus  become  as  if  he  had  been  a  party  to 
the  contract  ah  initio.  It  struck  me,  when  1  heard 
this  proposition  put  forward  by  the  appellanta*  ooudmI 
(that  is  by  the  plaintiffs*  counsel),  tiiat  it  was  not  in 
accord  with  my  recollection  of  the  law ;  for  I  thought 
it  had  been  long  ago  well  engrained  into  the  law  of 
England  that  a  stranger  in  such  oircamstaaoes  ooold 
not  ratify ;  and,  having  had  my  memory  refreshed  at 
great  length  by  the  cases  upon  the  subject,  I  find  thst 
my  recollection  has  not  played  me  false.  It  wiU  be 
seen  hereafter  that  verv  learned  judges  over  and  over 
again  have  stated  the  law  as  regards  ratifioatian  to  he 
that,  unless  the  contract  made  by  the  unautfaonnd 
agent  purports  or  professes  (which  in  my  jadgmentii 
the  same  thing)  to  have  been  entered  into  on  behalf 
of  another,  or  the  unauthorized  agent,  when  he  msde 
the  contract,  assumed  to  be  making  it  on  behalf  of 
another,  then  the  contract  made  by  the  unanthoriied 
agent  is  not  capable  of  bein^  ratified  by  a  otrangar  to 
it ;  for  to  be  capable  of  bemg  ratified  the  oootrsoi 
must  purport  or  profess  to  have  been  entered  into  hf 
the  unauthorized  agent  on  behalf  of  another,  or  the 
agent  must  have  assumed  by  what  he  did  when  he 
entered  into  the  contract  to  have  been  acting  on 
behalf  of  some  person  who  afterwards  proposes  to 
ratify.  I  find  that  every  learned  judge  who  hiss  deelt 
with  the  question  during  the  last  three-quarters  of  a 
century  at  least,  has  affirmed  the  doctrine  of  ratifioir 
tion  to  be  as  above  stated,  with  a  moat  remackahle 
unanimity  of  opinion,  and  tiiere  is  only  one  solitaiy 
instance  to  the  contrary  to  be  found  in  the  books— 
viz.,  the  judgment  of  Cockbum,  O.J.,  in  the  case  of 
Matheson  v.  KUbwm,  only  reported  1  Sm.  L.  C  (IM 
ed.),  p.  349,  which  I  will  r^er  to  hereafter,  anid  in 
which  Lord  Cairns  and  Brett,  L. J.,  diflTered  fram  ths 
Lord  Chief  Justice,  and,  in  my  opinion,  decided  thi 
point  now  raised  in  this  case  advorsely  to  the  s^fNl- 
lants. 

Before  I  deal  with  this  consensus  of  judicial  opbioe 
I  would  point  out  that  the  learned  junior  oonasel  for 
the  appellants,  in  order  to  meet  this  nndenisMi 
difficulty  in  his  way,  with,  a  courage  whksh  fin 
tinguishes  him,  roundly  asserted  that  the  staisniwti 
by  the  judges  to  be  found  in  the  books  were  as* 
obiter  dicta,  and  should  be  discarded  as  worthies,  sad 
were  not  decisions  upon  the  point.  This  atrock  m 
as  remarkable,  but  I  find  that  my  brothers  OoOiBi 
and  Bomer  are  of  opinion  that  this  doctrine  of  ratifi- 
cation has  never  yet  been  decided,  and  they  tkisk 
that  it  is  therefore  necessary  to  begin  ab  ova,  and  go 
back  to  the  Boman  law  and  other  ancient  waifcs  to 
try  and  ascertain  what  is  or  ought  to  be  the  lav 
upon  the  subject  and  to  see  whether  what  all  the 
learned  judges  (with  the  one  exceptum)  have  he» 
saying  throughout  the  last  century  is  correct  or  mat 
The  point  argued  is  that  is  an  anomaly  tbat  the 
law  relating  to  contracts  entered  into  hj  wMmr 
authorized  agent  without  any  princ^»al  bciiiad 
should  not  be  the  same  as  that  relatmg  to  ooi ' 
entered  into  by  an  authorized  agent  with  an 
closed  principal  behind  him,  and  it  is  said  ttat. 
according  to  first  principles  the  law  should  be  ths> 
same  as  regards  each.  In  my  opinion,  as  I  " 
hereafter  point  out,  it  is  far  too  late  to  deal  i 
this  case  upon  such  considerations;  and»  indeed,  fti 
seems  to  me,  if  it  were  not  so,  that  the  law : 
to  authorized  agents  with  undisclosed  pi 
behind  them  is  far  more  anomalous  than  that  \ 


to  unauthorized  agents  with  no  prinoipab  fashial 
them;  and  therefore  the  argument  that  tlie  h0 
should  be  held  to  be  the  same  m  each  oase  does  «l 
appear  to  me  to  be  of  any  weight,  and  I  do  aol  sa 
^  why  the  law  applicable  to  an  nnanthoriaad  if 
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should  be  levelled  down  to  that  applicable  to  an 
authorized  agent. 

In  my  judgment  to  call  the  phalanx  o!  judicial 
anthcffity  to  which  I  must  necessarily  refer  mere 
dicta  18  a  misnomer  altogether ;  and  I  must  point  out 
that,  with  the  exception  of  Gockbum,  O.J.,  the 
appellants  cannot  produce  a  single  dedaion  or  even  a 
didvm  of  a  single  judge  in  opposition  to  what  ihey 
had  called  mere  dida,  and  which  are  all  adverse  to 
the  appellants*  contention. 

I   will   now  state   how  the  present  case  arises. 
Boberts,    one   of   the   defendants,  by   contracts  in 
writing  in   the    months    of  April  and  May,    1898, 
purchased  certain  wheat  of  the  plaintiffs.    The  only 
material  part  of  these  contracts  as  regards  the  point 
in  hand  is  as  follows :  "  Bought  of  Messrs.  Durant  & 
Co.,    London,    ...    for    F.    O.    Boberts,    Esq., 
Wakefield,  five  hundred   tons  of   wheat.      Signed, 
Bnrgett  &  Newson,  Brokers."    The  contract,  it  will 
be  noticed,  is  made  solely  in  the  name  of  Boberts,  so 
lar  as  the  buyer  is  concerned,  and  gives  no  intimation 
that  it  is  made  on  any  other  person's  behalf  (which  in 
fact  it  was  not),  nor  did  Boberts  or  the    brokers 
assume  that  he  or  they  were  acting  on  any  person's 
behalf  excepting  that  of  Boberts,  when  the  contracts 
were  made.    Boberts  having  failed  to  take  the  wheat 
purchased  by  him,  the  plaintiffs,  Durant  &  Co.,  there- 
upon sued  him  and  also  the  firm  of  Keigbley ,  Maxsted, 
&  Go.  for  damages  for  breach  of  Sieae  contracts. 
Boberts  let  judgment  go  by  default,  and  the  question 
is.  Can  the  plaintifFs  now  make  Keigbley,  Maxsted,  & 
Co.  liable  upon  these  contracts  ?    It  is  admitted  that 
Boberts  had  no  authority  whatever  to  enter  into  these 
contracts  on  behalf  of  Keigbley,  Maxsted,  &  Go.    He 
had  no  principal  behind  hmi  whatever.    Boberts  says 
ths^  in  his  own  mind  he  intended,  when  he  entered 
into  the  contracts,  that  they  should  be  on  the  joint 
SMXSOont  of  himself  and  Keigbley,  Maxsted,  &  Go. ;  in 
other  words,  he  expected  and  hoped  that  Keigbley, 
Maxsted,  &  Go.  would  join  him  in  the  contracts  after 
he  had  made  them,  as  he  in  fact  did,  in  his  own  name 
and  on  his  own  account. 

To  raise  the  point  of  law  which  has  been  argued 
before  us,  I  will  take  it  that  Boberts  is  to  be  believed 
when  he  states  what  he  expected  and  hoped  Keigbley, 
Maxsted,  &  Go.  would  do  after  he  (Boberts)  had 
entered  into  the  contracts  with  the  plaintiffs — that  is, 
take  a  joint  venture  in  the  wheat  speculation,  and 
there  is  evidence  fit  to  be  left  to  a  jury  that  Keigbley, 
HCaxsted,  &  Go.  did  afterwards  desire  to  do  so. 

The  question  argued  before  us  is  this :  In  those 
circumstances  are  the  contracts  made  by  Boberts, 
not  profesnng  or  purporting  to  be  made  for  any 
one  excepting   himself,  capable  of   being  what   is 
called  ratified  by  Keighley,  Maxsted,  &  Go.  so  as 
to    make  them  parties  to  the  contracts   made   by 
Soberts,  in  which  case  the  plaintiffis,  Durant  &  Go., 
can  sue  Keighley,  Maxsted,  &  Go.  upon  those  con- 
tracts, and  the  latter  could  sue  Durant  &  Go.  thereon  ? 
G?o  see  how  the  law  stands  as  to  this,  I  will  take  the 
case  of  Saundenon  v.  Chnffiths,  5  B.  &  G.  909,  decided 
^wer  seventy  years  ago,  in  the  remarkable  and  un- 
lyroken  sequence  of  authority  which  I  am  now  coming 
to.      There  the  question  arose  whether  A.,  who  was  no 
pa^rty  to  the  contract  sued  on,  could  take  advantage 
Off  And  sue  upon  the  contract.    The  doctrine  of  ratifi- 
o&tion  was  resorted  to  on  his  behalf.    The  contract 
sued  on  purported  to  be  made  by  an  agent  on  behalf 
of   B.  and  G.,  not  of  A.    Holroyd,  J.,  when  dealing 
-vrith  ijie  doctrine  of  ratification,  at  p.  915,  said :  **  It 
said,  however,  that  he"  (A.)  ''at  a  subsequent  time 
ited  to  that  agreement,  and  that  such  subsequent 

it  made  it  his  agreement  a&  tn^io.    There  might 

luawe  been  some  weight  in  that  argument,  if  the  agent 
^t^  the  time  when  he  made  the  agreement  had  pro- 


fessed to  have  authority  to  act  for  the  husband  '*  (A.), 
«  because  then  the  subsequent  ratification  would  have 
been  a  recognition  of  the  authority  which  the  agent 
assumed  to  have  when  he  made  the  agreement,   ^ut 
here  the  husband  never  previously  authorized  the 
agent  to  m&k»  the  agreement  on  his  behalf,  nor  is  he 
named  as  a  party  for  whom  the  latter  professed  to 
act."    It  is  said  tiiat  this  case  is  not  in  pomt,  but  I  do 
not  agree,  for  it  shows  that  Holroyd,  J.,  when  dealing 
with  ratification,  distinctly  says  that  the  argtunent  as 
to  ratification  would  have  had  weight,  if  the  agent 
had  professed  to  act  for  A.  at  the  time  when  he  made 
the  contract.    In  my  judgment  a  man  keeping  an 
intention  locked  up  in  his  own  mind  is  not  **  profess- 
ing "  to  act  for  another  when  he  makes  the  contract, 
and  to  hold  otherwise  would  not,  I  think,  be  in  accord 
with  plain   language.     Many  years  afterwards,  in 
Bohhett  V.  PinkeU,  24  W.  B.  711,1  Ex.  D.  368,  at  p.  375, 
Amphlett,  B.,  expressly  recognized  what  Holroyd,  J., 
had  said  in  Saunderaon  v.  Or^ths,  saying :  '*  Suppose 
B.,  professing  to  act  as  A.'s  agent,  but  in  fact  not 
authorized,  enters  into  a  contract  with  G. ;  would  not 
A.,  by  subsequentiy  ratifying  B.'s  act,  be  entitied  to 
sue  G.  on  the  contract  in  his  own  name  ?  **    This  is  a 
dictum,  but  the  learned  baron  fully  recognizes  the 
judgment  of  Hokroyd,  J.,  which,   I  think,  was  no 
dictum  at  all,  and  again  he  lays  stress  upon  the 
phrase  "  professing  to  act."    In  the  year  1829  in  the 
case  of   Vers  v.   ABhhy,   10  B.  &  G.  288,  Parke,  J. 
(afterwards  Parke,  B.),  states  the  rule  as  to  ratification 
thus.     He  says :  **  The  rule  as  to  ratification  applies 
only  to  the  acts  of  one  who  professes  to  act  as  the 
agent  of  a  person  who  afterwards  ratifies.      Here 
lE^wland    at    the    time    when   the   first   bill   was 
discounted  did  not  profess  to  act  as  the  affent  of 
Shaw."      I    have     already    said     what     1    think 
is    the    meaning    of     the     word     *<  profess."      It 
does  not  describe  an  undeclared  intention  locked  up 
in  a  man's  own  mind.    The  appellant's  counsel  may 
call  this  a  dictum  if  he  likes.    In  my  judgment  it  is  a 
deliberate  dedication  of  a  most  learned  judge  as  to 
what  is  the  rule  of  ratification  according  to  the  law 
of  England,   and,    as   will    be   seen   hereafter,    is 
repeats  by  the  learned  judge,  when  Lord  Wensley- 
dale,  in  the  House  of  Lords.    In  Wilson  v.  Tumman, 
6  M.  &  G.  236,  in  1843,  the  question  arose  whether 
the  defendant  was  liable  for  a  seizure  of  the  plaintiff  s 
goods  by  the  sheriff,  and  it  was  argued  that,  although 
the  defendant  had  given  no  precedent  authority  to 
the  sheriff  to  take  the  plaintiff's  goods,  yet  he  had 
ratified  the  taldng  after  it  was  made.    The  sheriff 
when  he  took  the  plaintiff's  goods  did  not  purport  to 
do  so  on  behalf  of  Tumman,  and  Tindu,  G.J.,  in 
delivering  the  unanimous    judgment  of    the  Gomt 
of  Gommon  Pleas,  said  :  "  The  question,  therefore,  is 
a    dry    question    of   law,   whether    the    subsequent 
ratification  by  this  defendant  of  a  taking  under  such 
circumstances  is  the  same,  in  its  consequences,  as  a 
precedent  command  of  the  defendant.    Aiid  we  think, 
under  the  authorities,  and  upon  the  reason  of  the 
thing  itself,  that  it  is  not.    That  an  act  done  for  - 
another  by  a  person  not  assuoiing  to  act  for  himself, 
but   for  such   other   person,    though  without    any 
precedent  authority   whatever,  becomes  the  act  of 
the  principal  if  subsequently  ratified  by  him,  is  the 
known  and  well-established  rule  of   law.    In  that 
case  the  principal  is  bound  by  the  act,  whether  it  be 
for  his   detriment  or    his  advantage,  and  whether 
it    be    founded    on    a    tort    or    a    contract,    to 
the  same    extent    as  by,   and    with    all    the  con- 
sequences which  follow  from,  the  same  act  done  by 
his  previous  authority."    The  Gbief  Justice  then  cites 
the  Tear  Book  7  Hen.  4  and  Godbolt's  Beports  109, 
and  he  adds :  **  They  (the  sheriff's  officers)  did  not 
assume  to  act  at  the  time  as  agents  or  bailiffs  of  the 
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then  plaintiff  TamiDan."  The  court  therefore  held  the 
defendant  not  liable.  The  appellant's  oonnsel  calls  this 
a  mere  didum  of  the  Court  of  Common  Pleas.  He  may 
say  so,  but  I  do  not  agree  with  him.  Moreover,  twenty 
years  afterwards,  in  the  year  1862,  in  Woollen  v. 
Wright,  10  W.  E.  716, 1  H.  &  C.  654.  in  the  Exchequer 
Chamber,  consisting  of  Wightman,  WiUiams,  Cromp- 
ton,  Willes,  Byles,  and  l^u)kbum,  JJ.,  Wightman, 
J.,  delivering  the  unanimous  judgment  of  the  Ex- 
chequer Chamber,  expressly  approved  of  the  decision 
in  Wilson  v.  Tumman,  and  stated  that  it  had  **  not 
been  disputed  until  the  present  case."  In  the  year 
1860  Bolfe,  B.,  when  delivering  the  unanimous  judg- 
ment of  the  Court  of  Exchequer  in  Bird  v.  Brown, 
4  Exch.  786,  again  dealt  with  the  doctrine  of  ratifica- 
tion. He  said :  *<  The  doctrine  omnis  ratihahiHo 
retrotrahitur  et  mandato  oBquiparaiur  is  one  intelligible 
in  principle  and  easy  in  its  application  when  applied 
to  capes  of  contract.  If  A.  B.,  unauthoriz^  by 
me,  makes  a  contract  on  my  behalf  with  J.  S.,  which 
I  afterwards  recognize  and  adopt,  tiiere  is  no 
difficulty  in  dealing  with  it  aa  having  been  originally 
made  by  my  authority.  J.  8.  entered  into  the 
contract  on  the  understanding  that  he  was  dealing 
with  me,  and  when  I  afterwards  agreed  to  admit  that 
such  was  the  case,  J.  8.  is  precisely  in  the  condition 
in  which  he  meant  to  be  ...  In  cases  of  tort 
there  is  more  difficulty.  If  A.  B.,  professing  to  act 
by  my  authority,  does  that  which  jprtm^/ocie  amounts 
to  a  trespass,  and  I  afterwards  assent  to  and  adopt 
his  ^  act,  there  he  is  treated  as  having  from  the 
beginning  acted  by  my  authority,  and  I  become  a 
trespasser  unless  I  can  justify  the  act,  which  is  to  be 
deemed  as  having  been  done  by  my  previous  sanction. 
80  far  there  is  no  difficulty  in  applying  the  doctrine 
of  ratification  even  in  cases  of  tort.  .  .  .  But  the 
authorities  go  much  further  and  show  that  in  some 
cases  where  an  act  which,  if  unauthorized,  would 
amount  to  a  trespass,  has  been  done  in  the  name  and 
on  behalf  of  another,  but  without  previous  authority, 
the  subsequent  ratification  may  enable  the  party  on 
whose  behalf  the  act  was  done  to  take  advantage  of 
it,  and  to  treat  it  as  having  been  done  by  his 
direction."  In  the  ^ear  1867  Lord  Wensleydue  in 
the  House  of  Lords,  in  Ridgvxiy  v.  WharUm^  6  W.  E. 
804,  6  H.  L.  Cas.  238,  at  p.  296,  said :  '<  If  a  man, 
professing  to  act  for  another,  makes  a  contract  for 
tdm,  and  authority  is  afterwards  given  by  that  other, 
the  authority  given  subsequently  is  equal  to  authority 
given  before,  according  to  the  old  maxim.  Omnia 
raUhahitio  rttrotrahitur  et  mandaio  ceguiparatur,** 
Here  I  find  the  learned  judge  as  Lord  WensleydAle 
reiterating  in  the  House  of  Lords  what,  as  Parke,  J., 
he  had  declared  eight  and  twenty  years  before  to  be 
the  rule  as  to  raHfication  in  the  case  of  Vere  v.  Ashby, 
Again,  in  1862,  in  Watson  v.  Sivann,  11  C.  B.  N.  8. 
766,  31  L.  J.  C.  P.  210,  10  W.  B.  C.  L.  Dig.  46, 
which  was  an  action  upon  a  policy  of  insurance 
entered  into  by  John  8mith  m  his  own  name, 
Erie,  C.J.,  and  Willes,  J.,  deal  with  ratification 
as  follows.  The  Chief  Justice  says:  "It  is  dear 
law  that  no  one  can  sue  upon  a  contract  unless 
it  has  been  made  by  him  or  has  been  made  by  an 
agent  professing  to  act  for  him,  and  whose  act  has 
been  ratified  by  him."  (There  was  no  question  in 
that  case  nor  in  the  present  of  an  authorized  agent 
acting  for  an  undisclosed  principal.)  '*  Now  here  the 
contract  was  not  made  by  the  plaintiff,  nor  did  it 
puroort  to  be  made  on  his  behalf ;  it  purported  to  be 
made  by  8mith  on  his  own  bdial£"  Willes,  J., 
s<ud :  "  To  entitle  a  person  to  sue  upon  a  contract  it 
must  clearly  be  shown  that  he  himself  made  it^  or 
that  it  was  made  on  his  behalf  by  an  agent  authorized 
to  act  for  him  at  the  time,  or  whose  act  has  been 
subsequently  ratified  and  adopted  by  him.    The  law 


obviously  requires  that  the  person  for  whom  the  ageot 
professes  to  act  must  be  a  person  capable  of  being 
ascertained  at  the  time.     It  is  not  neoeesary  tliat 
he  should  be  named,  but   there    must   be  anoh  & 
description  of  him  as  shall  amount  to  a  reasonable 
designation  of  the  person  intended  to  be  bound  by  the 
contract. '*   In  the  same  year,  1862,  in  Ancona  ▼•  Marh, 
10  W.  B.  261,  7H.  &N.  687,  and  apparently  when  the 
judgment  in  the  Exchequer  Chamber  in  Woollen  ^^ 
Wright   had  been  delivered,  Wilde,  B.,  adopts  end 
dist&ctly  approves  of  the  case  of  WiUon  v.  TumwoH, 
and  Martin  B.,  in  his  judgment  does  the  same  and 
adds :    "In  the  note    to    Armory  v.   JMamirie  in 
8mith's  Leading  Cases  there  occurs    the   folio  mg 
passage :  '  And  on  similar  reasoning  seema  to   rest 
the  well-known  doctrine  that  a  subsequent  ratifica- 
tion is  tantamouut  to  a  prior  command  of  aa  act 
done  in  the  name  of  the  party  who  ratifies.     80, 
that,  where  a  person,  if  present  at  the  time,  could 
lawfully  command  any  act  to  be  done,  any  other 
person,  though  either  wholly  without  author!^  or 
exceeding  the  limits  of    his    authority,    would  be 
justified  in  doing  that  act,  provided  he  did  it  in  the 
name,   or  as  one  acting  by  the  authority,   of  tiie 
person  entitled  (whether  to  his  advautagA  or  not),  and 
obtained    hin    subsequent    ratification.' "     In   186S, 
Blackburn,  J.,  in  the  case  of  Lord  v.  Lee,  16  W.  & 
866,  L.  B.  3  Q.  B.  404,  when  dealing  with  a  qui 
involving  that  of  ratification,  is  in  Ime  with  ail 
who  had  preceded  him  upon  this  point.    That  learned 
judge  says :    "  Now   it  is  also  a  principle  of  the 
common    law,  that   whenever    an   act    is   done  by 
a   person    professing    to    act   for   another,   though 
in    reality    he    nad    no    authority    at    the   time, 
(subject     to     exceptions      which     do     not    a&ci 
the  present  case),  the  ratification  of  the  other  had 
the  same  effect  as  if  the  authority  had  been  ongjcomJikf 
conferred,  so  as  even  to  effect  the  vested  rights  of 
third    persons.      ...     It  was    argued    for   tlie 
defendant  that  such    an  enlargement  of   the  time 
amoimted  only  to  the  making  of  a  fresh  subnunitHi ; 
but  that  is  not  so.    The  act  having  been  done  under 
the  professed  authority  of  the  previous  sabauflekv, 
the  enlargement  of  the  time  is  a  ratification  in  the 
shape  of  a  continuation  of  the  original  autknrity." 
Ate  all  the  above  mere  dicta  f    1  cannot  think  aow 
In  1877  the  point  now  taken  was  expressly  raised 
and,  as  it  seems  to  me,  determined  by  Lord  Osimi 
and  Brett,  L. J.  {disaenUente  Cockbum,  C.J.),  in  the 
case  of  Matheson  v.  Kilhum,  1  8m.  L.  O.  (lOtk  ed.) 
349.      In  that  case  a  person  intending  to  bw  on 
behalf  of  another,  but  without  authority,  and  wpiUioat 
avowing  that  he  was  acting  for  another,   boo^t 
goods  in  his  own  name.    Lord  Cairns  and  Brett,  iZj  • 
were  of  opinion  that  a  contract  so  made  was  iooap^^ 
of  ratification  by  the  person  for  whom  the  buyer  in- 
tended to  buy,  as  the  latter  did  not  assume  to  haj  on 
behalf  of  another.    I  know  that  Cockbum,  C^.,  dis- 
sented ;  but  can  anything  be  clearer  than  wbat  tibe 
majority,  Lord  Cairns  and  Brett,  L.J.,  held  to  be  the 
law.    This  case  is,  I  believe,  only  reported  in  1  South 
Leading  Cases  (10th  ed.),  349.    The  last  caae  wbicii  I 
will  dte,  for  those  which  I  have  cited  arei»  in  ay 
opinion,  ample,  is  that  of  Falcke  v.  Soottw&  IwfpermI 
Tnmrance  Co,,  36  W.  B.  143,  34  Ch.  D.  234,  at  p.  949L 
In  that  case  Bo  wen,  L.J.,  states  clearly  what!  believe 
to  be  the  law,  and  what,  in  my  opinion,  is  ahown  by 
the  cases  I  have  had  to  cite  at  such  length  to  be  tW 
law.    The  very  learned  Lord  Justice  said :  "  nicrs  is 
nothinff  more  vague  than  the  way  in  which  Hm  void 
*  adoption '  is  used  in  arguments  at  law,  and  aooM* 
times  ambiguous  language,  used  about  adoptton,  ii 
imported  into  arguments  about  ratification.     Ttetc  m 
no   such   thing   in   law   as   adopting  or  ratx^B*^ 
anything  except  where  there  is  the  sanctioning  %a  aa 
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act  profoBsedly  done  on  your  behalf  in  sueh  a  sense  as 
to  make  you  liable  for  it.  A  man  can  ratify  that 
wbioh  puiports  to  be  done  for  him,  but  he  cannot 
ratify  a  thmg  which  purports  to  be  done  for  some- 
body ebe.  •  .  .  There  have  been  many  attempts 
to  make  people  liable  by  what  is  called  adoption  of  a 
contract  or  of  some  other  act  which  never  purported 
to  be  made  or  done  on  their  behalf,  and  such  attempts 
haveftuled." 

It  will  be  s^en  that  every  one  of  the  learned  judges 
whose  judgments  I  have  dtt'd  from,  when  aenlmg 
with  the  question  of  ratification,  have  always  used 
the  foUowing  expressions  as  to  when  a  contract  made 
by  an  unauthorized  agent  is  capable  of  being  ratified 
by  a  stranger.  The  contract  must  (a)  have  "  pro- 
fessed" to  have  been  made  on  behalf  of  another; 
(h)  have  *'  purported  "  to  have  been  made  on  behalf 
of  another;  (c)  have  been  made  '*on  behalf  of 
another";  {d)  have  been  made  *'in  the  name  of 
another";  or  (e)  the  agent  must  have  '*  assumed  to 
act  on  behalf  of  another "  ;  every  one  of  which  ex- 
pressione,  in  my  judgment,  is  wholly  inconsistent 
with  an  unauthorized  agent  keeping  locked  up  in  his 
own  mind  a  mere  undeclared  intention  that  another 
ahaU  afterwards  participate  in  the  contract. 

It  18  not  necessary,  I  think,  to  go  through  the  text- 
books in  which,  as  far  as  I  have  gone,  I  have  found 
nothing  inconsistent  with  what  I  believe  to  be  the 
law  as  regards  this  doctrine  of  ratification,  but  I  will 
cite  two :  one  is  Story  on  Af^ency,  s.  251a,  where  it  is 
iaid  down  "  that  a  ratification  can  only  be  eflFectutJ 
between  the  parties  when  the  act  is  done  by  the  agent 
'  avowedly '  for  or  on  account  of  the  principal " ;  and 
the  other  is  Kent's  Commentaries,  vol.  2,  p.  616,  note  1, 
Baiification,  where  the  author  says:  **A  persou 
cannot  ratify  acts  done  without  his  authority  unless 
they  wen*  done  for  him  by  a  person  assuming  to  act 
as  hia  agent,"  and  for  that  he  cites  WtUon  v.  Twnrnan 
and  Wataon  v.  Siwnn,  both  of  which  are  now  said  to 
be  mere  dicta* 

The  appellants,  in  my  judgmeut,  as  I  have  said 
before,  are  unable  to  produce  a  high  authority  during 
the  last  two  or  three  hundred  years,  even  if  they  can 
pEodnoe  one  before,  which  I  doubt,  excepting  the 
ludgtneat  of  Cockbum,  C. J.,  dissented  from  by  Lord 
Oaims  and  Brett,  L.J.,  in  support  of  the  proposition 
they  now  contend  for.  They  do  produce  the  case  of 
Soames  ▼•  Spenctr^  1  D.  &  B.  32,  in  which  it  does  not 
appear  what  was  the  form  of  contract  sued  on,  and 
toey  also  seize  upon  an  .expression  of  Parke,  B.,  in 
;he  cflM«)  of  Foiter  v.  Bates,  as  reported  in  12  M.  &  W. 
226,  at  p.  233,  which  is  inconsistent  with  what  I  have 
dted  of  the  learned  judge's  expressions  as  Parke,  J., 
ind  Hiord  Wensleydale ;  but  it  appears  from  the 
ionteinporaneous  reports  of  the  case  in  1  D.  &  L.  400, 
S  Lu  jl  Ex.  88,  7  Jur.  1093,  that  the  expression  of 
he  learned  judge  is  not  accurately  reported  in  12 
If.  &  W.,  for  a  materia  omission  has  therem  been 
Bade,  and  when  the  accurate  report  cf  it  is  read,  it 
s  not  in  the  appellants'  favour. 

In.  my  judgment  upon  this  doctrine  of  ratification 
he  la!W  has  been  settled  for  years.  If  I  am  to  accdie 
o  the  apoellants'  contention  I  should  have  to  difEer 
rom  ana  disagree  with  Lord  Wensleydale  in  the 
lonee  of  Lords ;  the  Exchequer  Chamber,  which  I 
ould  not  do  even  if  I  had  desired  to  do  so,  which  I 
o  not  ;  the  Court  of  Appeal,  consisting  of  Lord 
l^irnSy  Cockbum,  C.J.,  and  Brett,  L.J.,  presided 
^rer  'by  Lord  Cairns,  to  which  the  same  remark 
pplies  ;  the  full  Court  of  Common  Pleas,  presided 
wer  l>y  Tindal,  C.J. ;  the  full  Court  of  Exchequer, 
rcuridfT^  over  by  Bolfe,  B. ;  and  Parke,  B.,  before  he 
r^sxfe  to  the  House  of  Lords,  Holroyd,  J.,  Erie,  C.J., 
nilea,  J.>  Blackburn,  J.,  Wilde,  B.,  Martin,  B., 
ad  .AJK&phloit,  fi.,  and  last  but  not  least  Bowen,  L. J. 


With  all  submission  to  my  learned  brothers  who  dis- 
agree with  me,  I  think  even  if  I  had  the  courage  to 
i^  to  differ  from  all  these  very  learned  judges,  which 
I  have  not,  it  would  not  only  be  useless,  but  it  would 
be  most  mischievous  at  this  date  to  Ixy  to  overturn 
what  for  years  has  been  laid  down  as  law  by  these 
most  eniinent  judges  without  a  single  discordant 
voice,  with  the  exception  of  Cockbum,  L.J.  ;  and 
in  my  judgment,  for  the  reasons  above,  this  appeal 
should  be  dinnissed.  As  my  brothers,  however,  dis- 
agree with  me,  the  action  must  go  down  for  a  new 
trial. 

Collins,  L.J.,  read  the  following  judgment :  The 
question  raised  by  this  appeal  is  whether  a  contract 
made  by  a  person  in  his  own  name,  but  intending 
to  act  for  another  in  making  it,  tiiough  without 
authority  from  him,  can  be  ratified  by  that  other 
person,  unless  the  intending  agent  disclosed  to  the 
other  party  at  the  time  of  making  the  contract  that 
he  was  acting  for  someone  else. 

Boberts,  the  intending  agent  in  this  case,  did  not 
disclose  to  Durant  &  Oo.,  the  seUers,  that  he  was 
acting  otherwise  than  for  himself,  and  Day,  J., 
appears  to  have  held  that  such  non-disdoeure 
rendered  the  contract  incapable  of  ratification  by 
the  other  defendants.  In  other  words,  that  there 
can  be  no  ratification  by  an  undisclosed  principal — I 
mean  undisclosed  in  the  sense  that  the  existence  of  a 
principal  has  not  been  disclosed  at  the  time  of  making 
the  contract.  Tkus  being  the  ground  of  decision,  it 
is  immaterial  to  consider  whether  there  would  be  any 
difference  as  to  the  possibility  of  ratification  where 
the  intending  agent  who  contracts  as  principal  knows 
that  he  has  no  authority  or  that  he  is  exceeding  a 
given  authority,  and  the  case  where  he  is  under  a 
mistaken  belief  that  he  has  authority,  since  the  right 
of  ratification  is  negatived  in  either  case.  For  reasons 
which  I  wiU  give  more  in  detail  later  on,  I  think  the 
point  has  never  been  actually  decided,  though  there 
are  numerous  dicta  upon  it,  which  have  become  the 
foundation  of  statements  in  text-books  more  or  less 
adverse  to  the  appellants'  contention ;  but  it  is  raised 
now  for  actual  decision,  and  I  think  it  cannot  be 
satisfactorily  determined  without  exanuning  how  far 
these  dida  are  consonant  with  principle,  and  if  not, 
whether  they  have  been  acted  upon  for  so  long  as  to 
render  it  undesirable  for  this  court,  at  all  events,  to 
interfere  with  them. 

It  is  clear  law  that  an  act  done  or  a  contract  made 
by  a  person  stating  that  he  is  acting  for  another,  but 
without  authority,  can  be  ratified  by  that  other. 
What,  then,  is  the  essence  of  this  right  to  ratify  ? 
Does  it  depend  on  the  intention  with  which  the  act 
was  done  by  the  would-be  agent,  of  which  what  he 
says  at  the  time  is  merely  evidence,  or  is  the  open 
avowal  of  the  fact  by  him  not  merely  evidence,  but 
itself  an  essential  condition  of  the  right  to  ratify  P 
Batification  is  equivalent  to  a  prior  command,  and, 
as  between  the  would-be  agent  and  the  person  ratify- 
ing, it  can  make  no  possible  difference  whether  the 
former  has  avowed  his  intention  or  not.  The 
ratifier's  conmiand,  had  it  been  given  beforehand, 
would  have  been  equally  effisctualiy  carried  out, 
whether  the  agent  had  contracted  in  his  own  name 
or  in  terms  on  behalf  of  tiie  principal.  The  intention 
to  contract  for  die  principal  must  certainly  exist  in 
the  nund  of  the  agent,  since  in  our  law  the  act  of  a 
mere  stranger  cannot  be  ratified.  That  would  be,  not 
ratification,  but  adoption,  which  our  law  does  not 
admit.  But,  given  intention  existing  in  the  mind  of 
the  would-be  agent,  it  seems  impossible  to  suggest 
any  reason  why  from  the  standpoint  of  the  agent  and 
the  ratifier  avowal  of  it  to  the  other  contnu^tilng 
^  party  should  be  essential,  unless  the  rights  of  the 
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principal  a^^st  the   other   oontraotixig   party  are 
affected  by  it.    It  would  seem,  then,  that  the  reason, 
if  any,  must  be  sought  in  some  difference  caused  to 
the  other  contracting  party  by  reason  of  the  non- 
disclosure.    But  where  the  law  admits,  as  our  law 
does  admit,  a  person  who  has  authorized  anoUier  to 
make  a  contract  on  his  behalf,  to  sue  and  be  sued 
upon  it,  although  he  is  not  named  in  the  contract  and 
his  agent  contracts  as  principal  without  disclosing  that 
he  has  a  principal,  every  person  who  makes  a  contract 
with  another  (excluding,  of  course,  certain  special  per- 
sonal contracts)  must  he  taken  to  know  that  he  may 
have  to  deal  with  some  other  person  on  whose  behalf  ti^e 
contract  is  made.    He  cannot  complain,  tiierefore,  of 
non-diBdosure.  He  loses  nothing,  and  gains  an  option 
of  suing  either  the  party  named  in  his  contract  or 
the  principal  behind  him.    Indeed,  any  ground  of 
supposed  alteration  of  the  position  of  the  other  con- 
tracting party  that  might  be  urged  in  support  of  the 
view  that  disclosure  as  well  as  intention  on  the  part 
of  the  agent  is  necessary,  is  sucdnctljr  disposed  of  by 
Bolfe,  B.,  in  a  well-known  passage  m  delivering  the 
judgment  of  the  court  in  Bird  ▼.  Brown,  4  Exoh.,  at 
p.  798,  a  passage  other  parts  of  which  are  usually 
relied  on  in  support  of  the  necessity  of  disclosure  by 
the  agent.    He  says :  '*  If  A.  B.  unauthorized  by  mH 
makes  a  contract  on  my  behalf  with  J.  S.,  which  I 
afterwards  recognize  and  adopt,  there  is  no  difficulty 
in  dealing  with  it  as  having  been  originally  made  by 
my  authority.    J.  S.  entered  into  the  contract  on  the 
understanding  that  he  was  dealing  with  me,   and 
when  I  afterwards  agreed  to  admit  that  such  was  the 
case,  J.  S.  is  precisely  in  the  condition  in  which  he 
meant  to  be«  or,  if  he  did  not  believe  A.  B.  to  be 
acting  for  me,  his  condition  is  not  idtered  by  my 
.  adoption  of  the  agency,  for  he  may  sue  A.  B.  as 
principal  at  his  option,  and  has  the  same  equities 
against  me  if  I  sue  which  he  would  have  had  against 
A.  B."    It  would  seem,  then,  tiiat  neither  from  the 
point  of  view  of  the  ratifier  or  of  the  other  party  to 
the  contract  is  there  any  solid  reason  why  disclosure 
by  the  would-be  agent  should  be  essential. 

But  it  has  been  suggested  that  the  nature  of 
ratification  itself  presupposes  a  contract  purporting 
to  bind  the  ratifier.  I  can  find  no  such  limitation  in 
the  word.  I  think  it  does  involve  the  idea  of  some- 
thing which  was  intended  to  be  done  on  behalf  of 
the  ratifier,  and  which  needs  nothing  but  confirmation, 
not  to  create  it  db  inUgro,  but  merely  to  give  it 
validity.  It  does  not  involve  the  existence  of  a  contract 
stating  anything  more  on  its  face  than  would  have 
been  necessary  if  there  had  been  actual  prior  authority. 
Is  there  anything  in  the  word  "  ratification  "  itself  to 
make  it  inapplicable  to  a  case  where  an  agent, 
bdieving  he  has  authority,  has  made  a  contract 
intending  to  do  it  for  a  principal  but  in  his  own 
name  and  without  disclosing  that  he  is  agent  P  It  is 
clear  law  that  a  contract  may  be  ratified  by  a  person 
unknown  to  the  would-be  asent  himself,  who  con- 
tracting in  his  own  name  disctosee  the  fact  that  he  is 
acting  for  another.  It  cannot  be  contended,  there- 
fore, that  it  is  essential  to  ratification  that  all  the 
terms  of  the  contract  (in  cases  of  contract)  should 
have  been  already  expressed  either  by  words  or  in 
writing.  This  shows  that  what  is  essential  is  what  is 
intended,  and  not  what  is  expressed,  and,  so  long  as 
the  form  is  capable  of  covering  what  was  r^dly 
intended,  there  is  nothing  in  the  nature  of  ratification 
itself  to  make  it  inapplicable  to  such  a  case. 

The  doctrine  of  ratification  would  seem,  as  its 
name  imports,  to  have  come  into  our  law  from  a 
Boman  source;  but,  so  far  as  I  am  aware,  no  argu- 
ment can  be  drawn  from  the  Digest  that  the  person 
acting  without  authorily  in  ^e  affairs  of  another 
must  avow  that  he  \&  lictiDg  for  him  in  order  to  let  in 


ratification.  On  the  contrary,  it  would  seem  that  the 
contemplatio  was,  in  that  as  in  many  analogous  cases, 
the  essential  point.  In  Dig.  3,  5,  ss.  11,  12,  we  find 
the  -phxtme—Batihahitio  consHtuet  tuum  negotittm  qwd 
ah  initio  tuum  non  erat  aed  tud  contimpUitume  gedm». 
The  instance  to  which  this  observation  is  appended, 
the  collection  of  a  debt,  may  have  involved  svowal, 
though  I  am  not  dear  that  it  did,  but  the  point  it  that 
contemplatio  is  made  the  test. 

Another  illustration  is  given :  "  If  I  exact  payment 
from  a  debtor  of  Titius,  believing  that  yoa  are  the 
heir  of  Titius,  whereas  in  fact  Seius  was  his  beir,  and 
you  afterwards  ratify  it,  reciprocal  rights  will  ariss 
between  you  and  me.  For,  though  the  affsir  was  not 
really  yours,  rat^cation  gets  over  this,  and  it  is  deemed 
to  be  yours  as  though  you  were  in  fact  the  heb." 
It  seems  here  that  there  could  have  been  no  avowsl  of 
intention  to  act  on  the  part  of  the  person  whom  he 
thought  to  be  heir  ;  but  the  ratification  was  effiBcttvi 
to  constitute  it  the  act  of  the  person  for  whom  he  is 
fact  intended  to  act,  though  the  person  was  not  ike 
heir.  In  the  same  article  it  is  pointed  oat  that  tks 
rights  of  a  negotiorum  gesior—uiat  is,  a  pemnwho 
intervenes  without  authority  in  the  affairs  of  another 
(c/.  Hunter'sBomanLaw  (Srded.),  661, 664),  wiUdepsod 
on  the  contemplatio— i,€,p  the  intention  with  iHisui  hB 
acted,  whether,  for  instance,  in  a  given  case  he  has 
acted  from  friendship  for  a  son  or  slave,  vd  mtmi 
contemplationet  or  looking  to  the  father  or  master. 
His  mental  attitude  is  made  the  criterion  of  his  rightly 
and  this  is  so  likewise  where  ratification  has  foUoved. 

In  the  case  of  torts  the  Digest  does  not  support  ths 
view  that  the  act  must  avowedly  be  done  on  the  port 
of  the  ratifier.     After  dealing  with  the  case  of  a  true 
and  a  false  procurator,  it  says  (43,  16,  1,  8.  14) :  *'  Sd 
et    $i  qtwd  cUius   d^'ecit,    ratum    hahuero;    MUtd  f« 
putent    secundum    Sahinum    et    Caseium    {qui    rdt- 
naUtionem   mandato  comparant)  me    videri    dijtdmt, 
interdido  que  ieto  teneri :   et  hoc  verum  eat,     BeeHaa 
enim    didtur,    in   malefido    rutihabitionem    moMdak 
comparari.*'    This  is  repeated  in  effect  in  50,  17,  15S; 
and  in  50,  17,  60,  which  apparently  appliea  to  tort  or 
contract,  the  words  are  pro  ee  gestum,  whioh  would 
cover  the  case  of  intention  without  avowal.     Indesd, 
so  far  from  the  Digert  supporting  the  view  that  tkoe 
must  be  actual  statement  of  intention  to  contract  lor 
the  ratifier,  it  was  a  moot  point  among  the  ooaunea- 
tators  whether  even  a  thing  done  aliem>  namime  night 
not  be  ratified ;  and  some  were  of  opinioQ  tiiat  it 
could :  see  Van  Leeuwen's  Corpus  Juris  CtTilia.  editioB 
of  1663,  3,  5,  note  98,  p.  109.    Later  <m,  how  aver,  fte 
doctrine  was  expressed  in  the  Papal  Beoretal  bmb- 
tioned  in   Serjeant   Manning's   note    to    PTtZsoa  t. 
Tumman  in  the  form,  Batum  quia  hahert  ntm  ptki 
quod  ipaiua  nomine  non  eat  geatum.    This  in  its  oraiB- 
ary  meaning  does  not  necessarily  imply  avowal  as 
the  part  of  the  agent,  since  by  a  conunon  Lstia 
idiom  a  thing  may  be  said  to  be  done  nomine  ciiofim 
where  mere^  "on  account  of"  is  meant,  and  the 
possibility  even  of  actual  naming  is  exdhided,    Tkst 
would  be  the  name  under  which  he  wonld  entor  it  ia 
his  books,  if  he  had  to  record  it,  and  was  ireq[aaitly 
necessary  in  fioman  law.    Instances  of  this  aasgs 
are  given  in  Facoiolati.    No  doubt  the  oosniiiflntslar 
quoted  in  the  same  note  regards  it  as  reqniriiig  ifes 
name  of  the  proposed  princi^  to  be  aotoally  atafesd, 
giving  reasons  from  Uie  supposed  ^^^^'^'p  on  thi 
other  party  to  the  contract  whidh  I  have  abesdy 
shown  can  have  no  place  in  our  law.    ^Rila  majomii 
apparently  the  foundation  of  the  paragimph  in  SifliT 
dted  for  the  respondents.  Pothier,  Ofaili^tlona(PartI^ 


c.l,s.  l,Art.  5,s.  4(75))in  one  passage  usea  the  phnw 

'*  in  the  name  of,"  and  in  another  {ihid  77) 

to  do  so  on  my  (the  ratifier's)  behalf.*' 

of  course,  is  a  neutral  word  amounting  nsetdy  l> 
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"  taking  ui>on  himself  "  to  act  for  me,  and  « in  the 

name  of  "  ia  open  to  the  observations  aJready  made. 

Bat,  if  these  authorities  do  make  the  avowal  of  the 

name  essential,  they  would  seem  to  have  gone  a  step 

beyond  the  Roman  law,  while  purporting  to  follow  it ; 

and  the  early  English  authorities  seem  to  be  more 

consonant  with  what  I  conceive  to  be  the  Boman  law. 

In  the  Anon,  oaae,  Godbolt  109,  following  the  case 

7  Hen.  4,  HiL  34  (&],  emphasis  is  laid  on  the  intent 

with  which  the  act  sought  to  be  ratified  was  done. 

"Can   he,'*    says   Anderson,  C.J.,   *'8o   father   his 

misdemeanour  upon  another  ?    He  cannot,  for  once  he 

was  a  trespasser,  and  his  intent  was  manifest."    This 

seems  to  point  to  the  intention  being  the  essential  and 

the  manifestation  being  only  the  evidence  of  it,  and  I 

think  this  view  is  confirmed  by  later  autiiorities.    In 

Fuller  V.  TrimweU,  2  Leon.  215,  an  action  of  replevin, 

decided  on  the  authority  of  the  case  in  7  Hen.  4, 

it  was  objected  that  the  averment  tiiat  the  defendant 

took  as  bailiff  to  another  could  not  be  traversed.    The 

court  say,  **  and  as  to  that  which  has  been  objected, 

that  if  this  traverse  be  allowed  the  meaning  of  the 

party  shall  be  drawn  in  question — i.e.,  the  meaning  of 

bim  who  took  the  cattel,  the  same  is  not  any  mischief, 

for  80  it  is  in  other  oases  as  in  the  case  of  recaption." 

JSuller'i  oise,  1  Ijeon.  60,  is  to  the  same  e£Eect.    These 

cases  seem  conclusive  that  the  issue  to  be  tried  is  the 

intention.    If  so,  what  was  said  or  done  at  the  time 

would  only  be  material  as  evidence  of  the  intention 

of  which  there  might  be  other  conclusive  evidence. 

And  this  quite  accords  with  the  attitude  of  oar  older 

lawyers  in  analogous  cases.    For  instance,  in  the  case 

of  a  person  who,  entering  under  a  licence  given  by  law 

afterwards  abused  it;    "for,"  says  Coke  in  the  Six 

Carpenters*  ccue,  8  Bep.  146  (a),  "  the  law  adjudges  by 

the  subsequent  act  quo  animo,  or  to  what  intent,  he 

entered,  for  cicta  exterxora  indicant  irUeriora  eecreta, 

citing  11  Hen.  4, 75  (6).    The  passage  in  the  Institutes, 

4  Inst.,  c.  73,  p.  317,  where  Lord  Coke  quotes  the 

maTJm  in  the  form  in  which  it  is  current  in  England 

is  quite  consistent  with  these  early  authorities,  and 

gives  no  support  to  the  notion  that  actual  statement 

by  the  agent  ia  necessary.     '<He  that  receiveth  a 

trespasse  and  agreeth  to  a  trespasse  after  it  be  done  is 

no  trespasser,  unless  the  trespasse  was  done  to  his  use 

or  for  his  benefit,  and  then  his  agreement  subsequent 

smounteth  to  a  commandment,  for  in  that  case  omnia 

ratihalitio  retrotrahitur  et  mandato  cequiparaiur" 

Of  the  more  modem  cases,  the  earlier  ones  follow 
on  the  same  lines.  BuU  v.  FickersgiU,  1  B.  &  B.  282, 
decided  in  1819,  is  really  an  authority  that  avowal  is 
not  necessary,  if  from  the  facts,  of  which  the  subse- 
quent application  for  ratification  is  itself  some  evidence, 
**  the  interests  of  the  ratifier  were  remembered  in  the 
seizure."  There  creditors,  who  had  become  such 
sabeequent  to  the  bankruptcy,  seized  the  goods  of  the 
plaintiff  They  knew  the  property  in  the  goods  was 
m  the  assignees,  but  did  not  know  who  they  were, 
and  "  hazarded  "  their  consent.  There  was  no  evi- 
dence that  they  avowed  their  intention  to  seize  for 
the  assignees,  and  the  citation  by  Parke,  J.,  from  the 
ITear  Book,  whether  correct  or  not,  shows  that  the 
court  were  dealing  with  the  case  on  this  footing. 
Kerertheless  the  court  held  the  inference  to  be 
properly  drawn  that  they  intended  to  act  for  the 
aamgnees,  and  upheld  the  ratification.  Soames  v. 
Spencer,  decided  in  1822,  a  case  of  contract,  seems  to 
snpport  the  same  view.  There  one  of  two  joint 
owners  sold  goods  through  a  broker  without  autiiiority, 
and  without  giving  any  indication,  so  far  as  can  be 
gathered  from  the  report,  of  an  intention  to  act  in 
an^  interest  but  his  own.  His  co-owner  at  first 
rernsed  to  ratify,  but  afterwards  consented,  and 
joxoed  in  suing  the  vendees,  who  denied  his  right. 
The  ratification  was  upheld.    Holroyd,  J.,  cited  a 


•  maxim  which  is  material  in  the  present  discussion  : 
'*  omne  actum  ah  agentis  intentione  eatjudicandum.**  In 
Foster  v.  Bates,  decided  in  1843,  the  question  was 
whether  the  administrator  of  an  intestate  could  ratify  a 
sale  made  by  the  agent  of  the  intestate  after  the  death 
of  the  latter  for  the  benefit  of  the  estate.  It  was 
held  that  he  could,  and  Parke,  B.,  in  delivering  the 
judgment  of  the  court  says :  *'  The  sale  was  made  by  a 
person  who  intended  to  act  as  agent  for  the  person, 
whoever  he  might  happen  to  be,  who  legally  repre- 
sented the  intestate's  estate ;  and  it  was  ratified  by 
the  plaintiff  after  he  became  administrator ;  and,  when 
one  means  to  act  as  agent  for  another,  a  subsequent 
ratification  by  the  other  is  always  equivalent  to  a 
prior  command;  nor  is  it  any  objection  that  the 
intended  principal  was  unknown  at  the  time  to  the 
person  who  intended  to  be  the  agent."  This  case, 
therefore,  also  gives  no  countenance  to  the  view  that 
avowal  on  tiie  part  of  the  intending  agent  is  necessary, 
nor  do  the  words  added  in  the  report  in  the  Jurist 
rcJied  upon  by  the  respondents— viz.,  "and  acts 
accordingly,"  seem  to  me  to  make  any  difference. 
But  two  cases  decided  before  Foster  v.  Bates  were  said 
to  be  authorities  for  the  necessity  of  avowal.  It  will 
be  found,  I  think,  when  examined,  that  they  do  not 
touch  the  point.  In  the  first,  Saunderson  v.  Orifflths, 
decided  in  1826,  an  agreement  of  letting  had  been 
made  in  writing  by  one  Murray  "  agent  for  and 
on  behalf  of  "  two  named  ladies,  one  of  whom,  Mrs. 
Saunderson,  was  married.  The  question  was  whether 
the  husband  of  Mrs.  Saunderson,  who  had  received 
rents  under  the  agreement,  had  thereby  become  a 
party  to  it,  so  as  to  be  properly  joined  as  plaintiff  in 
an  action  against  the  tenant  for  breach  of 
some  of  the  stipulations.  It  was  held  that  he 
had  not.  It  was  held  that  no  parol  evidence 
was  admissible  to  explain  or  vary  the  contract, 
and  Bay  ley,  J.,  adds:  ''The  husband  does  not 
appear  to  nave  had  any  authority  himself  to  enter 
into  an  agreement  or  toa  authorize  anybody  to 
execute  it  on  his  behalf.  He  was  a  mere  stranger  to 
the  instrument.'*  Holroyd,  J.,  after  stating  that  the 
agent  was  authorized  to  act  for  the  two  ladies  only, 
says:  '*If,  indeed,  he  had  assumed  the  power  of 
including  the  husband  as  a  party,  the  subsequent 
assent  of  the  latter  might  have  had  relation  badi." 
Apart  from  the  objection  to  admitting  evidence  to 
vary  the  written  contract,  it  was  quite  clear  that  the 
agent  had  no  intention  whatever  of  contracting  on 
behalf  of  the  husband.  The  case  has  no  bearing, 
therefore,  on  this  discussion,  neither  do  any  phrases 
in  the  judgments  support  the  respondents'  contention. 
The  word  **  assume ''  is  neutral.  The  second  case  is 
Vere  v.  AsUby^  decided  in  1829.  The  point  there  was 
whether  a  person  who  had  become  a  partner  in  a  firm 
after  a  bill  nad  been  indorsed  by  one  of  the  partners 
in  the  then  partnership  name  (which  had  not  been 
changeil  on  tne  introduction  of  the  new  partner)  had 
made  hiiusftlf  liable  on  the  lull  by  ratification.  It 
was  held  that  he  had  not.  Here  affain  it  was  ouite 
clear  that  the  partner  who  indorsed  could  not  have 
intended  to  indorse  on  behalf  of  a  person  who  was 
not  a  member  of  the  firm.  It  is  in  reference  to 
these  facts  that  Parke,  J.,  says:  "The  rule  as  to 
ratification  applies  only  to  the  acts  of  one  who 
professes  to  act  as  the  a^^t  of  a  person  who  after- 
wards ratifies,"  and  I  thmk  it  is  stzaining  the  mean- 
ing of  the  learned  judge  to  suggest  that  in  such 
connection  he  meant  by  using  the  word  "  profess  " 
to  indicate  more  than  that  the  agent  had  no  inten- 
tion, did  not  in  fact  take  upon  himself  to  contract  on 
behalf  of  a  stranger.  Clearly  no  more  was  necessary. 
In  1843,  the  same  year  as  Foster  v.  Bata,  was  decided 
Wilson  V.  Tummany  which  was  much  relied  upon  by 
the  respondents.     This   case  again,  so  far  as  the 
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dednon  iUelf  ia  oonoemed,  does  not  touch  the  present 
ease.  The  point  was  whether  an  execution  creditor 
conld  by  ratification  make  himself  liable  for  a  tres- 
pass by  the  sherifTs  officer  in  executing  the  writ.  It 
was  held  that  the  sheriff  was  the  agent  of  the  law 
and  not  of  the  creditor — «.«.,  that  he  did  not  in  fact 
act  on  behalf  of  the  creditor,  but  of  someone  else, 
and  therefore  that  the  creditor  conld  not  ratify  what 
was  not  done  on  his  behalf.  The  decision  therefore 
is  in  full  accordance  with  the  earlier  cases  above 
mentioned ;  but  some  of  the  expressions  used  in  the 
judgment  of  Tindal,  C.J.,  might,  apart  from  their 
context,  seem  to  go  further.  He  says:  ''An  act 
done  for  another  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  may  to  ratified." 
He  cites  the  cases  in  the  Year  Book  and  the  cases  in 
Godbolt  aboTC  referred  to  in  support  of  this  proposi- 
tion, showing  that  what  he  is  rea&y  dealing  with  is  the 
case  where  the  alleged  agent  has  made  clear  his  inten- 
tion of  acting  for  someone  other  than  the  ratifier. 
He  does  not,  as  it  seems  to  me,  intend  to  decide  or 
pronounce  an  uncalled-for  opinion  on  tiie  question 
that  was  left  open  in  that  case,  as  appears  by  the 
words  in  Godbolt,  <id  Ttoe  non  fait  reapotiBum. 
Speaking  of  the  sheriff's  officers,  he  goes  on  to  say, 
*'  They  did  not  assume  to  act  as  agents  or  bailifb  of 
the  then  plaintiff  Turn  man,  but  they  acted  as  the 
servants  of  another — ^namely,  the  sheriff,  by  virtue  of 
the  process  directed  to  him  by  the  court"  It  is 
perhaps  doubtful  whether  by  "assume"  in  this 
passage  he  means  more  than  '*  take  upon  themscdves," 
which  is  the  literal  meaning  of  uie  word«  Next 
comes  Bird  v.  Brown^  decided  in  1850,  also  much 
relied  on  by  the  respondent.  There,  again,  the  point 
now  raised  did  not  come  in  Question.  The  act  ratified 
had  been  done  in  terms  on  behalf  of  the  person  who 
ratified,  and  the  only  question  was  whether  tiie  ratifi- 
cation could  undo  the  rights  already  acquired  in  the 
interval.  Bolfe,  B.,  makes  a  general  statement  of  the 
law  of  ratification  both  m  the  case  of  contract  and  of 
tort.  So  to  as  he  deals  with  contracts  there  is 
nothinsr  to  hurt  the  appellants  or  support  the 
zeepondent's  case.  He  says  simply,  "  If  A.  B.,  un- 
authorized  by  me,  makes  a  contnK^t  on  my  behalf  with 
J.  S.,  I  may  ratify  it."  He  then  adds  a  sentence  already 
dted  in  the  latter  part  of  this  judgment  by  which  he 
shows  that  by  **  on  my  behalf  "  he  does  not  mean  in 
tenns  expressed ;  for  he  adds,  *'  or  if  he  did  not  believe 
A.  B.  to  be  acting  for  me,  his  condition  is  not  altered 
by  my  adoption  ot  the  agency,  for  he  may  sue  A.  B. 
as  principal,  &c"  Now  since  he  could  not  sue  A.  B. 
as  principal,  if  A.  B.  had  in  terms  contracted  "  on 
behalf  ef"--i.e.,  as  agent  only,  and  as  he  did  not 
believe  A.  B.  was  contracting  for  me,  there  could 
have  been  no  avowaL  This,  therefore,  seems  so  far 
to  be  a  dear  authority  that  an  undisdosed  prindpal 
on  whose  behalf  the  agent  had  not  avowed  intention 
to  contract  could  neverthdess  ratify.  In  dealing 
with  torts,  however,  he  uses  the  phrases  **  profesdng 
to  act  by  my  authority,"  and  further  on  <*in  the 
name  and  on  bdialf  of  another,"  which  last  phrase 
at  all  events  seems  to  contemplate  in  the  case  of  torts 
actual  statement  of  the  name.  I  think  the  explana- 
tion is  that  his  attention  was  not  really  directed 
to  the  point,  and  that  the  words  are  somewhat 
loosdy  used.  He  is  certainly  ri^ht  in  saying,  as  he 
does,  that  ratification  may  take  place  in  such  circum- 
stances, which  indeed  were  the  actual  drcumstances  in 
the  case  before  him,  but  this,  of  course,  falls  very  far 
short  of  saying  that  it  cannot  takejdace,  if  those  pre- 
cise conditions  do  not  concur.  WocUen  v.  WHgJU, 
dedded  in  1862  in  the  Exchequer  Chamber,  also  cited 
for  the  respondents,  merdy  affirms  the  raoposition  of 
WHnm  V.  Tumman,  that  the  sheriff's  officers  do  not 
act  as  agents  of  the  execution  creditor,  and  adds  | 


nothing  to  this  controveny.  In  the  same  year,  1862, 
WaUon  V.  Swanft,  also  cited  for  the  re^ondents,  vsb 
dedded.  In  that  case,  also,  the  frndtm  did  not  rsiw 
the  present  question.  Smitii,  whose  act  the  phmtiff 
claimed  to  ratify,  had  effected  a  policy  to  cover  rab 
in  which  he  had  no  reason  to  suppose  the  plaintiff  wm 
interested,  and  had  no  intmtion  wdaAawtr  of  ooniEKt- 
ing  on  his  behalf.  It  was  held,  theratee,  that  the 
plaintiff  conld  not  daim  any  benefit  by  ratifinarirw; 
but  again  some  phrases  in  the  judgments  are  idid 
on  by  the  respondants.  Bde,  G  J*.,  says  in  the  report 
in  the  Law  Journal :  "  No  one  can  sue  on  a  oanbaot 
but  the  person  who  made  it  or  the  penon  who  ratified 
what  purported  to  be  a  contract  made  by  his  agent**; 
but  in  the  next  sentence  he  uses  a  phrase  which 
shows  that  after  all  the  intention,  the  "  ooeitsmida- 
tion"  of  the  Boman  law,  is  the  govemiug  con- 
sideration. He  says :  **  A  very  wide  extension  bsi 
been  given  to  the  principle  to  which  I  have  adverted 
of  the  parties  to  a  contract  in  renieet  of  a  pdiey  of 
insurance,  and  persons  who  could  not  be  named  at 
the  time,  if  intcvided  to  come  within  it,  and  ao  capable 
of  being  ascertained,  have  been  allowed  to  be  entitled 
to  the  benefit  of  the  same ;  but  they  must  have  been 
sudi  as  were  contemplated  at  the  time  the  policy  wai 
made."  This  view,  which  seems  to  be  in  entire  aoeoid 
with  the  Boman  law  and  the  early  English  authori- 
ties—namdy,  that  the  right  of  any  partioolar  indi- 
vidual to  ratify,  in  tiie  case  of  contriM^  at  all  events, 
depends  on  the  "intention,"  the  " coatemplatioo," 
of  the  agent-'leaves  very  sinall  place  for  the  opera- 
tion of  avowal ;  since,  provided  a  suffident  genenl 
description  be  given,  the  particular  individual  who 
may  take  the  boiefit  of  the  contract  will  depend  on 
the  unavowed  intention  of  the  agent.  Indeed,  the 
ag^t  need  not  even  have  any  particular  individnal 
in  his  mind,  since  it  is  assumed  that  he  oould  not 
name  him.  Then  comes  the  phrase  used  by  WiQei, 
J.,  which  was  so  much  pressed  by  the  respondenla 
He  says:  "The  law  obvioudy  requires  that  the 
person  for  whom  the  agent  professes  ('purports*  in 
the  Law  Journal)  to  act  must  be  a  person  enable  d 
beinff  ascertained  at  the  time.  It  is  not  neoesnry 
that  ne  should  be  named,  but  there  must  be  such  a 
description  of  him  as  ehall  amount  to  a  reasonable 
designation  of  the  person  intended  to  be  bound  bj 
the  contract.  ...  In  the  ordinary  policy  the  bioks 
who  effects  it  declares  that  he  does  so  as  wdl  in  his  o  en 
name  as  for  and  in  the  name  or  names  of  all  sad 
every  other  person  or  persons  to  whom  the  same  doti^ 
may,  or  shall  appertoin,  &c ;  and  the  person  who 
sues  upon  it  must  be  dther  the  broker  b^  whom  it  ii 
effected  or  the  person  on  whose  behalf  it  was  intended 
to  be  effected ;  no  subsequentiy  acquired  interest  wiQ 
give  a  stranger  a  right  to  sue  upon  the  poliqf ." 
Here,  agaia,  tiie  governing  factor  is  made  to  be  the 
intention.  What  tlie  learned  judge's  mind  is  addioswd 
to  is  the  impossibility  of  introducing  under  geaecd 
wordcs  wide  enough  to  cover  him,  some  person  who 
was  really  not  contemplated— intended — at  the  time. 
He  adds  further  on,  "  It  is  necessary  that  under- 
writers should  know  with  whom  they  are  oantrad- 
ing,"  an  observation  which  may  wdl  be  appUoable  to 
the  peculiitf  contract  of  insurance,  which  contains  ia 
it  some  of  that  personal  dement  which  I  have  bdace 
referred  to,  but  is  certainly  not  applicable  to  <»dioaiy 
cases  of  purchase,  sudi  as  we  are  now  conoemed  with, 
where  the  law  undoubtedly  is  that  the  seller  need  not 
know  whether  he  is  dealing  with  anyone  behind  the 
buyer  or  not.  Looking,  then,  at  the  nature  of  the 
cases  these  learned  judges  were  dealing  with,  the 
limited  scope  which  they  leave  to  avowal^  and  the 
supreme  importance  which  they  give  to  intentioB, 
even  in  the  special  contract  of  insurance,  they  seeai 
to  support   rather   than  oppose  the  contention  oC 
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the  AppeOaats  in  a  oase  where  any  notion  that 
it  18  neoeeeary  that  the  seller  should  know  who 
the  buyer  is  must  be  eliminated  from  the  discussion. 
The  passage  from  the  speech  of  Lord  Wensleydale  in 
Ridgway  v.  WharUmt  must  be  read  with  reference  to 
the  cafte  with  which  he  was  dealing,  which  was  that 
of  an  agent  contracting  in  terms  for  another  person 
from  whom  he  had  no  authority,  and  who  did  not,  as 
the  learned  lord  considered,  ratify.  His  words  are : 
"  If  a  man  professing  to  act  for  another  makes  a 
contract  for  him,  and  authority  is  afterwards  given 
by  that  other,"  there  is  e£Feotual  ratification ;  and  he 
adds :  "If  a  contract  is  made  by  an  agent,  whether  by 
authority  before  eiven  or  afterwards  by  ratifying  the 
contract,  it  legaSy  binds  the  prindpSEd."  Bead  in 
the  light  of  the  facts  he  was  considering,  it  is  obvious 
that  these  remarks  have  no  bearing  on  the  present 

Juestion.    I  now  come  to  the  observations  of  Bowen, 
I. J.,   in  Falckt  v.  ScoitUh  Imperial  Insurance  Co., 
cited  by  the  respondents.    There,  also,  the  question 
raised  had  no  relation  to  the  point  before  us.    There 
Bmanuel,    who   had   mortgaged   a   policy   of    life 
assurance  to  Falcke,  paid  a  premium  thereon  on 
his  own  account  without  any  authority  or  request 
from    Falcke.      Falcke's    representative   afterwards 
attempted  to  take  the  benefit  of  the  policy,  and 
the    question    to    which    Bowen,    L.J.*s,    observa- 
tions were  addressed  was  whether  Emanuel  under 
these  circumstances  could  recover  the  premium  from 
Falcke's    representative    on    the   footing    that^  by 
claiming  a  benefit  on  the  policy  she  had  ratified 
the  payment  of  the  premium.    Tus  premium  having 
been  in  fact,  as  the  court  held,  paid  by  Emanuel  as 
owner  of  the  equity  of   redemption,   and  not  for 
Faloke's  estate,  the  present  question  never  arose  for 
diaoiission;  and  when  Bowen,  L.J.,  says  that  you  can 
only  ratify  an  act  '*  professedly  done  on  your  behalf 
in  such  a  sense  as  to  make  you  liable  for  it,"  he  is 
distanguishiog  adoption  of  an  act  not  done  on  your 
behalf,  which  is  imx>os8ible,  and  ratification  of  an  act 
which  was  done  on  your  behalf,  which   the    law 
permits.      It    is    doubtful  whether   by   the    words 
"  professedly  "  and  "  purporting,"  which  he  uses  in 
the  next  sentence,  he  meant  to  deal  with  anything 
bat  the  actual  intention,  which  in  the  case  before  him 
was  to  pay  it  for  Emanuel's  own  benefit.    He  says : 
**  A  man  can  ratify  that  which  purports  to  be  done 
for  himself ;  but  he  cannot  ratify  that  which  purports 
to  l>e  done  for  somebody  else."    The  ''purporting" 
in  the  case  before  him  was  that  Bmanuel  being  owner 
of   the  equity  of  redemption  paid  the  premium.    He 
does  not  appear  to  have  accompanied  it  with  any 
statement  at  all,  but  the  circumstances  founded  the 
inevitable  inference  that  he  paid  it  for  himself  and  no 
one  else.     Purporting,  therefore,  in  the  last  line  of 
tlie  sentence  cannot  be  intended  to  mean  more  than 
•*  aosnming"  or  **  meaning." 

I  have  now,  I  think,  examioed  all  the  cases  relied 
on  'by  the  respondents  except  Matheson  v.  Kilhum,  of 
'virli.ich  there  is  no  report  except  the  shore  note  in 
Smith's  Leading  Oases,  and  this  is  the  only  case,  so 
ftuc  as  I  know,  in  which  the  point  before  us  was 
aotnallv  raised  for  dedsion.  It  was  not,  however, 
decided,  thouffh  two  very  eminent  judges  seem  to 
liAwe  favourea  the  respondent's  contention,  while 
Ck>c1ibum,  O.J.,  took  the  other  view. 

Hl'o  doubt  tiie  law  has  been  laid  down  repeatedly  in 
^0^t^bookB  in  language  copied  from  the  vnrious  judg- 
xmaKits in thecases  which Ihttve  just  examined,  butlhave 
xio^  found  the  point  explicitly  raised  and  considered 
£0.  rnaij  of  them.  There  may  also,  no  doubt,  be  other 
4»fltBe0  where  language  similar  to  that  quoted  has  been 
xftjsed,  but  I  think  the  passages  dted  are  the  fountain- 
fi.^ci^  from  which  these  observations  are  drawn.  One 
^^sxeral  observation  applies  to  them  and  to  the  text- 


books. They  profess  to  deal  with  the  dronmstanoeg 
under  which  ratification  may  take  plaoe,  and  name 
the  most  obvious  conditions ;  and  in  similar  general 
language  they  describe  when  it  cannot,  of  which  the 
most  obvious  instance  would  be  where  the  act  is 
professedly  done  for  another  person.  Hence  the 
antithesis  which  so  frequently  recurs  between  an  act 
"  purporting  "  to  be  done  for  someone  else,  and  pur- 
portii^^  to  be  done  for  the  ratifier ;  while  the  inter- 
mediate case  of  an  act  neutral  in  itself,  and  carrying 
no  indication  on  whose  behalf  it  is  done,  is  left  un- 
considered. I  have  already  pointed  out  that  the 
passage  in  Story,  s.  251  (a),  is  founded  on  WiUon 
V.  Ttimman,  and  Serjeant  Manning's  note  thereon, 
having  been  added  to  the  original  after  the  decision 
of  that  case.  WiUon  v.  Tumman  I  have,  I  think, 
diown  does  not  justify  it,  and  there  are,  I  think,  good 
grounds  for  supposing  that  the  Latin  words  nomine 
ipaifiB  in  the  rule  quoted  in  the  note  were  not 
meant  to  convey  more  than  ''on  behalf  of,"  or  to 
do  more  than  express  the  law  of  the  Digest, 
though  the  commentator  quoted  in  the  note 
puts  the  literal  interpretation  upon  them.  That 
the  learned  serjeant  himself  did  not  treat  the 
present  point  as  settled  in  English  law  would  seem 
clear,  since  in  a  spedal  note  to  Tindal,  0.  J.'s,  citation 
of  the  case  in  Godbolt  he  calls  attention  to  Shuttle- 
worth's  question,  "What  if  he  distrain  generally 
not  showing  his  intent,"  to  which  nan  fait  reaponsum* 

It  seems  to  me,  therefore,  that  the  supposed  rule  is 
not  based  on  any  sound  reason ;  that,  though  supposed 
to  be  drawn  from  Boman  law,  it  finds  no  aupport  in 
Boman  law ;  that  it  is  opposed  to  the  early  English 
authorities  ;  that  there  is  no  actual  decision  where  it 
was  raised  and  decided  against  the  appellants ;  that 
the  dicta  which  are  supposed  to  establish  it  were 
pronounced  <ilio  intuitu,  and  in  many  instances,  when 
carefidly  examined  with  their  contact,  either  do  not 
support  it  or  involve  the  contrary ;  and  that  if  it  is  to 
be  supported  at  all  it  must  be  rested  on  grounds  of 
convenience  only,  and  not  of  principle. 

As  to  convenience,  it  is,  no  doubt,  a  rule  of  English 
law  that  a  contract  really  made  for  one  person  cannot 
be  adopted  by  another,  and  there  may  be  room  for 
violations  of  this  rule,  if  it  is  to  depend  on  what  is 
passing  in  the  mind  of  the  person  who  makes  the 
contract,  who  is  to  be  bound  by  it.  But  if  this  be 
an  inconvenience,  it  is  one  which  the  law  already 
tolerates,  in  that  it  allows  a  contract  for  an  undis- 
closed principal  by  a  person  who  contracts  as  principal 
himself ;  furthermore,  the  case  would  be  rare  where 
no  other  evidence  would  be  available  but  the  state- 
ment of  the  agent  himself.  But,  even  if  there  were 
inconvenience,  it  would  not  equal  that  which  would 
be  caused  by  an  arbitrary  limitation  in  the  case  of 
contracts  for  undisclosed  principals.  That  it 
is  arbitrary  seems  to  be  obvious,  when  it  is 
realized  how  far  the  law  has  admittedly  gone,  and 
where  it  is  that,  according  to  the  contention  of 
the  respondents,  it  stops  short.  A  person  may 
contract  in  his  own  name,  and  yet  give  rights  to  and 
against  a  third  person  from  whom  he  had  prior 
authority,  though  he  gave  no  indication  whatever  to 
the  other  party  to  the  contract  that  such  person 
existed.  He  may  by  a  similar  contract,  but  without 
prior  authority,  if  he  avows  that  he  intends  to  act 
for  someone  else,  give  a  rip^ht  to  ratify  to  a  person 
whom  he  could  not  name  if  asked,  nrovided  such 
peieon  is  capable  of  being  ascertained,  and  that  he 
answers  the  description  of  person  for  whom  he  in- 
tended to  contract  (see  passage  from  the  judgment 
of  Erie,  0. J.,  above  dted).  What  substanoe  is  there 
r  then  in  avowal  as  a  vital  fact  when  the  party  of  whom 
avowal  is  required  is  not  obliged  to  know  the  name  of 
the  person  for  whom   he  intends  to  act,  and  the 
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standard  by  whioh  the  right  to  ratify  is  to  be  tried  is 
what  description  of  person  the  unauthorized  agent 
contemplated  at  the  time  of  the  contract?  The 
doctrine  of  undisclosed  principal  is  a  substantive  part 
of  the  law  of  agency,  and,  as  far  as  I  can  trace  it,  it 
is  as  old  in  our  law  as  the  doctrine  of  ratification 
itself.  There  is  no  reason,  therefore,  why  it  shoald 
be  subject  to  an  anomalous  exception.  On  the  whole, 
therefore,  though  I  am  sensible  of  the  great  weight 
due  to  the  opinion  of  the  two  judges  who  formed  the 
majority  in  Matheson  ▼.  Kilbum,  1  Sm.  L.  C.  (10th  ed.) 
349,  as  well  as  that  of  my  brother  A.  L.  Smith  in  the 
present  case,  I  cannot  reg^urd  that  as  a  decision  binding 
this  court,  though  it  is  the  only  case  in  which  the 
point  was  ever  actually  raised  for  determination.  I 
am  bound  therefore  to  decide  the  case  in  accordance 
with  what  I  regard  to  be  principle  and  common 
sense. 

BoMEB,  L.J.,  read  the  following  judgment:  The 
judgments  already  delivered  have  dealt  so  fully  with 
all  the  cases  in  any  way  bearing  on  the  question  of 
law  arising  in  this  case  that  it  would  be  useless  for 
me  again  to  review  in  detail  those  cases.    I  need 
only  say    that,    having    considered  the  authorities 
referred  to,  1  come  to  the  same  conclusion  as  Collins, 
L.J.  ^  I  think  that  the  question  is  open  to  us  for 
decision,  and  ought  to  be  decided  by  us  according  to 
principle.    So  far  as  I  can  ascertain  the  question  has 
not  been  decided  in  any  case  contrary  to  the  view 
expressed  by  Collins,  L.J. ;  and,  in  my  opinion,  the 
many    observations    of   learned    and   distinguished 
judges  relied  on  by  the  respondents,  when  carefully 
oonrndered,  and  when  the  circumstances  of  the  cases 
in  which  they  were  made  are  remembered,  do  not 
amount  to  expressions  of  judicial  opinion  which  render 
it  undesirable  for  us  to  treat  the  question  as  an  open 
one.     With   the   exception  of   what   was   said   in 
Mathuon  v.  Kilhurn  almost  all  the  observations  were 
made  in  reference  to  facts  which  did  not  give  rise  to 
the  question  we  have  to  decide,  and  were  not  made 
in  contemplation  of  the  question ;  and  I  think  the 
reason  why  in  those  obswvations  you  find  it  often 
stated  that,  for  his  act  to  be  capable  of  ratification, 
the  agent  must  have  "  professed  "  or  '*  purported  *'  to 
act  on  behalf  of,  or  must  have  acted  in  the  name  of 
the  principal  is  because  the  judges  wished  to  guard 
themselves  against  the  supposition  that  where  in  fact 
a  person  did  not  contract  on  behalf  of  a  particular 
prrndpal  he  could  afterwards  at  his  own  wUl  and 
pleasure  create  or  select  a  principal.    In  the  case  of 
jiaiheaon  v.  Kilhwm  the  question  we  have  to  decide 
was  treated  as  an  open  one,  and  was  left  undecided ; 
and  I  certainly  cannot  assume  that,  had  it  fallen  to 
be  decided,  Lord  Cairns,  C,  and  Brett,  L  J.,  would 
liare  decided  it  contrary  to  Uie  view  herein  expressed. 
I  wish,  further,  to  observe  that  the  question  ousht 
not  to^  be  stated  as  one  depending  merely  on  what 
passes  m  the  mind  of  the  person  said  to  be  an  agent 
at  the  time  he  contracts.    Such  a  statement  only  toids 
to  obsoore  the  real  question  we  have  to  decide.    It 
may  well  be,  if  a  person  has  nothine  to  support  his 
contention  that  he  contracted  on  behalf  of  a  principal 
beyond  his  assertion  that  he  had  it  in  his  mind  so  to 
ccmtcaot,  that  he  will  fail  to  prove  his  contention  as  a 
matter  of  fact    The  question  of  law,  to  deal  with  it 
fairly,  may  be  stated  as  follows  :  Where  a  person 
makes  a  contract  which  is  not  under  seal  or  by  bill  of 
ecKohange,  without  disclosing  to  the  person  with  whom 
he  contracts  that  he  is  acting  as  agent,  and  it  is  proved 
or  admitted  that  in  fact  he  entered  into  the  contract 
cm  behalf  of  a  piindpal,  but  without  authority,  cannot 
that  pnnatpal  ratify  the  act  of  the  agent  so  as  to 
nlaoe  Dunself  in  the  same  position  he  would  have  been 
m  as  ao  nndisdosod  principal  if  he  had  previously  1 


authorized  the  agent  to  make  the  contract?  Thatii 
really  the  question  we  have  to  decide,  and  it  is  one 
which,  in  my  opinion,  ought  to  be  decided  aooording 
to  the  principles  of  law  applicable,  and  ought  not  to 
be  treated  as  concluded  by  authority. 

In  order  to  illustrate  what  I  have  mentioned  is  the 
true  question  to  be  decided,  I  will  give  an  example  oi 
a  case  clearly  raising  the  point  of  law  as  stated  I7 
me.  Some  of  the  directors  of  a  limited  oompaoy 
discover  that  certain  goods  are  for  sale,  and  that  it  is 
of  importance  that  the  company  should  buy  the 
goods  at  the  price  at  which  they  are  offered;  bnt 
time  presses,  and  the  contract  of  purdiase  has  to  be 
made  at  once.  The  directors  in  question  have  no 
time  to  convene  a  meeting  of  the  board,  and  there  are 
other  directors  besides  themselves.  They  feel  no 
doubt  that  the  contract  is  one  beneficial  to  the 
company,  and  one  sure  to  be  duly  ratified.  Ihey 
accordingly  resolve  that  one  of  their  number  shau 
enter,  and  he  does  eater,  into  the  contract,  in  his  ovn 
name  but  on  behalf  of  the  company.  The  fact  that 
he  has  contracted  on  behalf  of  the  company  is  nol 
disclosed  to  the  vendor,  but  the  director  acknowledges 
in  writing,  signed  at  the  time  and  addressed  to  bis 
co-directors,  that  he  has  bought  on  behalf  of  the 
company.  The  company  subsequently,  at  a  board 
meeting  duly  convened,  purports  to  ratify  the  direc- 
tors' act,  and  adopt  the  contract.  After  that,  when 
the  vendor  discovers  the  facts,  can  he  not  treat  tihs 
company  as  an  undisclosed  principal  and  liable  on  the 
contract,  or  must  it  be  said  that  it  was  impossible  for 
the  company  to  ratify  ? 

This  being  the  nature  of  the  question  we  have  to 
decide,  it  appears  to  me  that  on  principle  it  ought  to 
be  held  that  ratification  is  possible,  and  that  to  hold 
the  contrary  would  be  to  establish  au  anomaly  in  the 
law,  and  moreover  a  useless  one.  Collins,  llj.,  has 
dealt  fully  in  his  judgment  with  the  reasons  why 
ratification  should  be  allowed  by  law  in  such  a  case, 
and  I  do  not  intend  to  travel  again  over  all  the 
ground  covered  by  him.  I  agree  with  him  in  his 
observations  and  conclusions,  and  will  only  add  the 
following  remarks. 

It  is  of  course  settled  law  that  in  a  contract 
between  A.  and  B.,  not  being  one  under  seal  or  by 
bill  of  exchange,  if  B.  had  at  the  time  authority  to  dio 
so,  he  might  contract  on  behalf  of  an  uudisclased 
principaL  It  is  (equally  clear  that  if  a  person  oon- 
tracts  on  behalf  of  a  principal,  but  without  authcrifty 
at  the  time,  then,  as  a  rule,  the  principal  may 
subsequently  ratify  what  has  been  done,  waiA  we 
know  that  at  law  ratification  relates  back,  aad  pats 
the  agent  in  the  same  position  as  he  would  have 
been  in  if  he  had  originally  acted  with  aathority. 
It  seems  to  me  to  follow  that,  in  the  oaae  we 
have  to  consider,  we  ought  to  hold,  on  pcinoinle, 
that  ratification  should  be  allowed,  so  sw  to  puos 
the  ratifier  in  the  position  of  an  undisdooed  prin- 
cipal. To  hold  otherwise  would  certainly  establish  an 
exception  to  the  general  law  of  ratification.  I  quite 
agree  that  it  does  not  of  necessity  fallow,  bewise 
a  certain  view  would  appear  logically  to  be  the 
proper  deduction  from  previously  decided  cswes  or 
from  well-known  principles,  that  that  view  ought  to 
be  the  law.  But  I  tMnk  that  a  logical  infdrenes 
ought  not  to  be  disregarded,  an  exception  to  a  genecsl 
rule  ought  not  to  be  established,  unless  on  straw 
grounds.  In  the  case  I  am  considering  I  csm  fiad 
no  sufficient  reason  why  ratification  should  not  be 
allowed.  The  agent  cannot  complain  if  ratificatiosi 
be  allowed,  nor  the  principaL  They  both  know  whstf 
they  were  doin^  imen  they  sMSumed  the  poaitioBs 
they  did.  Nor  is  the  person  contracted  witb.  really 
injured.  It  makes  no  real  difference  to  him  whether 
an  undisclosed  principal  had  previously  or 
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qaently  authorized  the  agent.  It  is  rather  to  his 
adyantage  if  he  discovers  subsequently  to  the  contract 
that  there  is  a  previously  undisclosed  principal  at  the 
hack  of  the  person  with  whom  he  contracted.  He 
has  his  option  which  to  sue ;  and,  if  he  be  sued,  he 
has  the  same  rights  against  the  undisclosed  principal 
as  he  had  against  tibe  agent.  It  has  been  decided  to 
be  no  legal  hardship  on  him  to  allow  the  undisclosed 
prindiMuLto  appear  where  the  agent  had  been  previ- 
onsly  authorized,  and  it  cannot  be  any  hardship  on 
him  to  allow  the  appearance  of  the  undisclosed 
principal  who  has  subsequently  ratified  the  act  of  his 
previously  unauthorized  agent. 

It  is  said  that  a  difficulty  may  arise  in  proving 

whether  a  party  to  a  contract  did  or  did  not  in  fact 

contract  on  behalf  of  another  when  not  previously 

authorized;    for  that  fact  might  depend  simply  on 

what  was   passing  at  the  time  in  tilie  mind  of  the 

party.      But   to   this   objection   there    are    several 

answers.    First,  in  most  cases  of  ratification  of  the 

hind  I  am    considering   there  would   be   no    such 

difficulty  of  proof  of  intent  on  the  part  of  the  agent ; 

as,  for  example,  in  cases  like  that  of  the  directors  of  a 

limited  company  suggested  above,  and  oases  when  it 

is  clearly  shown   that  the  agent    thought   he   had 

authority  at  the  time  but  subsequently  found  that  he 

was  mistaken:  and  the  mere  difficulty  of  proof  in 

certain  cases  ought  not  to  prevent  ratification  as  a 

rule  beinff   allowed,  especiiJly    seeing    (as    already 

mentioned}  that  ratification  is  really  not  injurious  to 

anyone  concerned.      Secondly,  as  previously  pointed 

out,  the  difficulty  of  proof  in  special  cases  is  met  by 

the  consideration  that,  if  the  proof  of  the  agent's 

intent  be  challenged,  those  who  allege  the  intent  must 

satisfactorily  prove  it,  and  it  may  well  be,  if  no 

evidence  is  forthcoming  beyond  the  agent's  statement 

as  to  what  he  had  in  his  mind  at  the  time,  that  the 

intent  will  be   held   not    established;  and  thirdly, 

similar    difficulties    of    proof    might   arise   in    the 

case    of    an   agent    alleged  to    be    acting    at    the 

time  with  authority   on    behalf  of    an  undisclosed 

principal.    That  authority  might  be  verbal,  and  the 

principal  might  be  dead  when  the  question  of  authority 

has  to  be  proved,  or  he  might  refuse  to  give  evidence, 

or  say  he  did  not  remember,  or  deny  the  agent's 

statement    that   he  had    authority;    and    the    fact 

whether  or  not  the  agent  did  reaJly  contract   on 

behalf  of  the  alleged  principal  as  well  as  the  fact  of 

authority  to  do  so  might  both  be  very  difficult  of 

proof,   and  depend  as  to  the  first    fact   upon   his 

evidence  as  to  his  intention.    Yet  such  difficulties  of 

proof  a£Ford  no  ground  for  impeaching  the  established 

rule  of  law  as  to  undiadosed  principus  whose  agents 

act   at    the   time    with  authority.      So    that,   even 

viewing  the  question  from  the  mere  standpoint  of 

convenience,  I   can   find   no    sufficient   reason    for 

refusing  to  allow  the  doctrine  of  ratification  to  be 

applied  in  the  case  we  have  to  decide.     I  ought 

perhaps  to  refer  to  the  suggestion  that,  because  in  the 

contract  no  principal  is  mentioned,  it  must  be  taken 

that  there  is  a  representation  that  no  such  principal 

exists.     That  suggestion,  in  my  opinion,  cannot  be 

supported.    Had  it  been  well  founded,  the  courts 

womd   never  have  recognized  the  existence  of  the 

undisclosed  principal  even  in  cases  of  his    having 

previously  given  authority  to  the  agent.    For  those 

reasons  it  appears  to  me  that  the  question  of  law 

faUing^  to  be  decided  by  us  ought  to  be  decided  in 

favour  of  the  appdlants. 

In  the  special  drcumstances  of  this  action  I  think 
we  are  all  agreed  that,  if  the  point  of  law  is  not 
against  the  appellants,  there  was  evidence  which 
should  have  been  left  to  the  jury  in  support  of  the 
plaintiffii'  contention  that  the  defendant  Boberts 
contracted  on  behalf  of  himself  and  his  co-defendants.  \ 


This  being  so,  in  my  opinion  there  should  be  a  new 
trial. 

Application  granted. 

Solicitors  for  the  plaintifEs,  Thoroufgood,  Tabor,  <fc 
Eardcaatle. 

Solicitors  for  tbe  defendants,  Chester,  Broome,  & 
Gn'ffithea,  for  Holden,  Bona,  &  Hodgaon,  Hull. 


App.  Bankruptcy. 

(Lindley,  M.B.,  and  Bigby 

and  Collins,  L.J  JO 


April  27;  May  4. 


In  re  A.  B.  &  Co. 
Ex  parte  J.  M.  BiCHABDSON.  (a.) 

Bankruptcy  —  Petition  —  Interim     receiver  —  Special 

manager— Petition  ultimately  diemiseed — Account  of 

special  manager— Bankruptcy  Act,   1883  (46  dh  47 

Vict.  c.  52),  88,  10,  12. 

The  official  receiver  in  bankruptcy  ia  entitled-  out  of  the 
debtor*8  estate  to  all  ea>penses  properly  incurred  by  him 
during  the  pendency  of  a  bankruptcy  petition,  whether 
by  himself  personally  in  the  capadty  o/mterim  manager 
under  section  10  of  the  Bankruptcy  Act,  1883,  or  by  a 
special  manager  appointed  by  him  under  section  12  of  the 
same  statute.  Ana  this  is  true  even  in  cases  in  which 
the  petition  is  ultimately  dismissed  for  lack  of  juris- 
diction, 

Wh&re  a  bankruptcy  petition  is  presented,  and  an 
interim  receiver  and  a  special  manager  of  the  debtor's 
property  are  appointed  pending  its  hearing,  the  validity 
of  these  appointments  and  of  acts  done  under  them,  so 
long  (M  they  endure,  is  not  affected  even  in  cases  in  which 
the  petitimi  is  ultimately  dismissed  for  lack  of  juris- 
diction. 

This  was  an  appeal  from  a  decision  of  Mr.  Begistrar 
Linklater,  given  on  the  2nd  of  April,  1900. 

The  appeal  raised  an  important  question  as  to 
whether  the  official  receiver  is  entitled  out  of  the 
debtors*  estate  to  the  expenses  properly  incurred  by 
him  whilst  acting  as  interim  receiver  during  the 
pendency  of  a  baiukruptcy  petition,  in  cases  in  which 
the  petition  is  ultimately  dismissed. 

On  the  18th  of  Janiiary,  1900,  a  bankruptcy  petition 
was  presented  against  A.  B.  &  Co.,  an  American  firm 
trading  botii  in  America  and  England.  Fending  the 
hearing  of  the  petition,  tbe  official  receiver  was 
appointed  interim  receiver  of  the  debtors'  property 
under  section  10  of  the  Bankruptcy  Act,  1883 ;  and 
on  the  application  of  the  petitioning  creditors,  he 
appointed  a  special  manager  of  the  debtors'  business 
in  England  under  section  12  of  the  same  statute. 
The  special  manager  carried  on  the  business  till  the 
28th  of  February,  when  the  petition  was  finally 
dismissed  by  the  Court  of  Appeal  on  the  ground  that 
in  this  particular  case  the  English  court  had  no 
jurisdiction  (ante,  p.  424,  [1900]  1  a  B.  541). 

On  the  2nd  of  April  Mr.  Begistrar  Linklater 
ordered  that  the  sum  of  £409,  whi(£  had  been  paid 
over  to  the  official  receiver  by  the  special  manager 
during  his  managership  and  represented  the  gross 
receipts  of  the  business  for  the  period  in  question, 
should  be  handed  over  to  A.  B.  &  Co.,  without 
allowing  any  deduction  for  wages  and  other  necessary 
sums  of  money  which  had  been  paid  by  the  special 
manager  out  of  his  own  pocket,  and  which  he  had 
not  been  recouped. 

From  this  order  the  special  manager  and  the 
petitioning  creditors  now  appealed. 

(a.)  Beported  by  J.  B.  MoBBis,  Esq.,  Banister- 
at-Law. 
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In  bb  a.  B.  &  Oo.— Mutton  v,  Pili.t. 


OOUBT  OF  AFPSAL. 


Muir  Mcuikemie,  for  the  appeUonts. — ^Two  ooorses 
onljr  are  open  to  Uie  respondents.  (1)  They  are  free 
to  i|pore  altogether  the  special  manager  s  trading 
and  its  results  (including  the  whole  sum  of  £409),  to 
treat  him  as  a  trespasser,  to  demand  bade  their 
property,  and  to  claim  damages  for  its  conversion. 
Suoli  an  action,  however,  will  not  lie  ap^ainst  even 
those  creditors  on  whose  initiative  the  special  manager 
was  appointed,  for  the  manager  is  in  no  sense  their 
agent,  out  the  officer  of  the  court :  Peruvian  Guano 
Co.  V.  Breyfm  Bros.,  [1892]  A.  0. 166,  per  Lord  Field, 
at  p.  199,  40  W.  E.  Dig.  69 ;  Ex  parte  Vaughan,  33 
W.  B.  151,  14  a  B.  D.  25.  (2)  Or  they  may  agree  to 
recognize,  and  to  take  the  benefit  of,  the  manager's 
trading;  but  in  that  case  they  must  allow  him  his 
properly  incurred  expenses,  and  the  accounts  must  be 
passed  in  the  ordinary  way  just  as  are  the  accounts 
of  a  receiver:  Dowse  y.  Gorton,  40  W.  B.  17,  [1891] 
A.  C.  190,  perluOTd  Maonaghten,  at  p.  203;  VThit- 
more  v.  Blade,  13  M.  &  W.  507 ;  In  re  Taylor,  Ex 
parte  Board  of  Trade,  51  L.  T.  Bep.  711,  1  Morrell 
264,  33  W.  B.  Dig.  20. 

C.  A.  RuaaeU,  Q.O.,  and  Carrinffton,  for  the  re- 
spondents.— ^There  was  never  any  jurisdiction  to  make 
these  orders,  and  the  official  receiver  and  the  specied 
manager  are  alike  mere  trespassers.  Meanwhile  our 
business  has  produced  in  their  hands  this  sum  of  £409, 
and  we  say  that  it  belongs  to  us.  We  ought  not  to  be 
compelled  to  treat  these  gentlemen  as  our  agents,  and 
so  allow  them  to  bring  their  expenses  into  account. 

liiNDLEY,  M.B. — This  is  a  matter  of  some  little 
difficulty,  and  of  more  than  a  little  interest.  I  do  not 
attach  much  importance  to  the  question  whether  the 
receiving  order  in  this  case  was  discharged  simply  on 
the  ground  that  the  order  was  erroneous,  or  because 
there  was  never  any  jurisdiction  to  make  it.  In  my 
opinion  this  order  was  an  erroneous  order  rather  than 
an  order  without  jurisdiction.  The  line  between  the 
two  is,  no  doubt,  a  very  fine  one ;  but  I  am  not  going 
to  discuss  it  now.  The  petition  has  been  dismissed ; 
and  that  being  so,  the  official  receiver  has  no  longer 
any  authority  to  carry  on  the  bustnes.  But  it  does  not 
follow  that  the  official  receiver  is  therefore  to  be 
treated  as  though  no  such  order  had  ever  been  made. 
His  accounts  must  be  passed  in  the  usual  way — his 
account  alike  of  the  moneys  he  has  received,  and  of 
those  he  has  paid  away.  Now  what  is  this  sum  of 
£409  which  is  now  in  the  hands  of  the  official 
receiver  ?  It  is  money  which  represents  gross  receipts, 
and  is  not  a  balance  at  all.  The  learned  registrar  has 
made  an  order  that  this  sum  is  to  be  handed  over, 
just  as  it  stands,  to  the  debtors.  That,  in  my  opinion, 
would  be  grossly  unjust.  Even  if  the  order  appoint- 
ing the  receiver  had  been  made,  in  the  proper  sense, 
without  jurisdiction,  yet  the  couit  would  never  allow 
its  officer  to  pay  more  than  the  balance  due  from  him 
on  taking  the  account.  No  injustice  will  be  done  to 
anybody,  and  the  appeal  must  be  allowed. 

BiOBY,  L.J. — As  to  the  general  principle,  I  agree 
entirely  with  the  Master  of  the  Bolls.  As  to  the 
appointment  of  the  official  receiver,  I  wish  to  add  a 
word  or  two.  I  do  not  think  it  is  open  to  anyone  to 
say  that  he  was  wrongly  appointed  in  the  sense  Uiat 
there  was  no  jurisdiction  to  appoint  him.  Am  soon  as 
a  petition  is  presented,  there  arises  at  once  the  power 
to  appoint  a  receiver,  whatever  the  result  of  the 
petition  may  be. 

.  Collins,  L. J.— I  agree.  The  questiom  has  been 
raised  as  to  whether  the  debtor  is  entitled  to  treat  the 
special  manager  as  a  wrongdoer.  If  he  is  entitled, 
there,  is  then  much  to  be  said  for  the  respondents' 
point  of  view.    But  I  do  not  myself  think  that  the 


special  manager  can  be  so  treated.    His  appointment 
by  the  court  was  perfeoUy  good  till  it  was  set  aside. 

Appeal  oMowed, 

Solicitors,   BetUvoikh,    Waikin-WtUiams,    &  Gras; 
«/.  if.  Moggridge. 


From  Chan.  Div.  } 

(lindley,  M.B.,  and  Bigby  [ 

and  Collins,  L.JJ.)         J 


April  2o. 


Mutton  v.  Psat.  (a.) 

Banker — Separate  a^counU — Deposit    of  aeeuriliea  f^ 
debt  due  on  one  account — Bights  of  third  partie$, 

SecurUiee  belonging  to  the  clients  of  a  firm  of  stock- 
brokers were  deposited  tmth  a  bank  to  secure  a  debt  due 
from  the  stockbrokers  to  the  bank.  The  stockbrckm  had 
two  accounts  with  the  bank — a  loan  and  o  cnm^ 
account.  This  debt  was  due  on  the  loan  occouni,  bd 
there  was  no  agreement  that  the  securities  were  depotikd 
io.  secure  the  loan  account  exclusively*  The  stock' 
brokers  became  bankrupt  At  the  date  of  the  bank- 
ruptcy they  had  a  balance  in  their  favour  on  the  eitrrenf 
account,  which  was  at  any  rate  partly  made  up  of 
money  they  had  received  from  clients  for  invesimnL 
The  bank  did  not  set  off  the  bcdance  due  on  the  cwraii 
account  against  the  indebtedness  on  the  loan  account,  M 
sold  the  securities  and  discharged  the  debt. 

Held,  that  the  securities  were  deposited  to  secure  tke 
indebtedness  of  the  stockbrokers  to  the  bank,  and  that  tkii 
indebtedness  Ufas  the  amount  due  on  all  their  accounfo. 
Consequently,  the  clients  of  the  stockbrokers  were  nd 
entitled  to  be  repaid  oui  of  the  balance  on  the  carrel 
account  money  which  had  been  paid  by  tJiem  to  the  dods- 
brokers  for  investment  and  paid  by  the  stoekbrokers  into 
t?ieir  current  account. 

Decision  o/ Byrne,  J.  (ante,  p.  62,  [1899]  2  Ch.  556), 
reversed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
(reported  ante,  p.  62,  [1899]  2  Ch.  556). 

The  facts  were  as  follow:  Messrs.  Tatham  ft  Co., 
stockbrokers,  had  two  accounts  with  their  baoken, 
Messrs.  Glyn,  Mills,  Carrie,  &  Co.,  a  curreat  aooomt 
and  a  loan  account.  On  ^e  latter  aooount  Miasin. 
Tatham  owed  on  the  30th  of  December,  18dd,  £7,500, 
and  to  secure  this  debt  they  had  deposited  with  tte 
bank  certain  securities  which  really  belonged  to  fooie 
of  their  clients,  one  of  whom  was  the  plaintiff  in  the 
present  action. 

On  the  11th  of  January,  1896,  Messrs.  Tatham  pni 
into  their  current  account  £790  4s.  6d.,  which  tfasf 
had  received  from  one  Parker  for  invertmeat.  Tvo 
days  afterwards  they  were  declared  defaulters  on  the 
Stock  Exchange. 

On  the  21st  of  January  a  receiving  order  was  made 
against  them,  and  on  the  24th  of  January  they  wen 
adjudicated  bankrupt. 

On  the  20th  of  January  the  bank  closed  Messi. 
Tatham's  current  account  and  transferred  the  crsdit 
balance  of  £1,362  10s.,  partly  made  up  of  Parker*! 
£790  4s.  6d.,  into  a  new  account,  which  they  slso 
credited  with  a  sum  of  £3,342  15s.,  produced  bj  t 
sale  of  some  of  the  before-mentioned  securities. 

On  the  22nd  of  January  the  debit  side  of  the  aev 
account  showed:  *<Loan  (part  dischaiged)  £3,340; 
twenty  days'  interest  to  the  20th  of  Jannaiy. 
£3  13s.  2d."  Further  sums  were  similarly  reoeivBd 
and  entered  in  the  new  account  by  the  bank  in  rmgtdi 
of  sales  of  others  of  the  said  securities,  so  that  on  the 


(a.)  Beported  by  J.  I.  Stibuko,  Esq.,  Barxister- 
at-Law. 
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30th  of  Janoary,  1896,  on  the  debit  side  there 
appeared,  «  Loan  (balance}  disoharge,  £3,690;  thirty 
days'  interest,  £d  17s.  lid."  No  part  of  the 
£1,362  10s.,  whioh  had  been  the  credit  balance  on 
Meeers.  Tatham's  current  account,  was  applied  in  the 
reduction  of  the  debt  on  the  loan  account,  but  the 
proceeds  of  the  sales  of  the  securities  were  specifically 
appropriated  in  discharge  of  this  debt,  leaying  a 
sniall  balance  in  the  hands  of  the  bank.  Some  question 
arose  on  a  letter  and  affidavits  of  Mr.  Harvey,  the 
secretary  to  the  bank,  whether  the  bank  had  or  bad 
not  appropriated  this  sum  towards  the  reduction  of 
the  debt,  but  the  court  concluded  that  they  had  not. 

Parker  then  took  out  a  summons  claiming  to  be 
repaid  the  £790  4s.  6d.  out  of  the  £1,362  lOs.,  the 
buance  on  the  current  account  transferred  to  the  new 
account. 

Byrne,  J.,  held  that,  having  regard  to  the  fact  that 
the  bank  had  appropriated  specific  receipts  to  pay- 
ment of  a  specific  deot  due  from  a  customer,  Parker 
had  established  his  daim,  and  that  the  rule  in 
ClayUm^B  case  did  not  apply,  and  that  the  ceatui4  que 
truetent  of  the  deposited  securities  had  no  equity 
against  Parker  to  enforce  the  rule. 

The  plaintiff  appealed. 

ZfeveU,  Q.C,  aud  Hull,  for  the  appeal.— However 
many  accounts  a  banker  may  have  with  his  dient 
ihey  are  all  at  law  one  account,  and  no  appropriation 
which  the  banker  may  make  as  between  mmself  and 
his  client  can  affect  the  rights  of  third  parties. 

They  referred  to  Grant's  Law  of  BanWff(dth  ed.), 
p.  250 ;  Pedder  v.  Preetan  Corporation,  10  W.  E.  773, 
12  C.  B.  N.  S.  535 ;  Thomae  v.  Howell,  22  W.  E.  676, 
li.  B.  18  Eq.  198 ;  In  re  European  Bank,  21  W.  E.  45, 
li.  B.  8  Ch.  App.  41. 

G.  Lawrence,  con<r4.— The  cases  cited  are  cases 
between  a  banker  and  his  customer,  but  this  is  a 
qoMtionof  what  are  the  rights  between  two  parties 
both  claiming  under  the  customer.  The  rule  in 
Clavton'i  coBe,  1  Mer.  572,  does  not  apply  here. 

Me  referred  to  Marquis  of  Bute  v.  Ounynghame, 
2  Buss.  275;  DufOop  v.  Dunlop,  31  W.  E.  211,  21 
Gh.  D.  583. 

Kenyon  Parker,  in  the  same  interest. 

ZiiRDLET,  M.E. — I  do  not  think  we  need  hear  a 
reply,  Mr.  Levett.  Your  point  is  unanswerable  when 
it  is  msped.  I  agree  with  Mr.  Qeorge  Lawrence  and 
Mr.  Senyon  Parker  on  the  accounts  as  they  stand — 
that  is  to  say,  I  agree  that  the  bank  had  two  accoimts 
with  Tatham  &  Oo.,  the  deposit  account  and  the 
coTTent  account,  and  I  agree  that  when  Tathams 
became  defaulters  on  the  13th  of  January,  1896,  the 
bankers  closed  the  current  account;  at  that  time 
there  was  £1,362  odd  standing  to  Tatham's  credit  on 
that  account.  I  agree  that  the  accounts  were  not  then 
cloaedbytransferringthat£l,362tothed6positaccount, 
thereby  reducing  the  amount  due  on  that  deposit 
aooonnt,  but  the  £1,362  was  carried  to  the  bankruptcy 
ledger,  some  other  account ;  in  other  words,  they  are 
zifl^ht  when  they  contend  that  according  to  the  books 
of  the  bank  the  £1,362  was  kept  to  an  account  in  the 
bankruptcy  ledger.  Now  what  follows  from  all  that  P 
What  was  the  plaintiff's  position  P  His  securities  had 
been  deposited  oy  Tatham  with  the  bank  in  December, 
1895.  What  were  the  terms  of  that  deposit  P  It 
appears  to  me  that  everything  in  this  case  turns 
upon  that.  There  was  no  special  agreement  in 
-writing  about  the  matter,  they  were  cfeposited  for 
the  indebtedness  of  Tatham,  they  were  a 
eecnrity  to  the  bank  for  what  Tatham  owed 
the  bsink,  including,  of  course,  what  Tatham  owed 
on  the  loan  account.  What  is  important  and  is,  to 
my  mindy  the  key  to  the  whole  case  is  that  there  was 


no  ai^reement  at  the  time  those  securities  were 
deposited  that  tibe  two  accounts— the  loan  account 
and  the  current  account — should  be  kept  separate  so 
that  the  indebtedness  for  which  the  securities  were 
deposited  should  be  ascertained  by  looking  at  the 
loan  aocount  alone ;  in  other  words,  there  was  nothing 
agreed  to  the  effect  that  these  securities  should  be  a 
security  for  anything  except  that  which  on  taking  an 
account  between  Tatham  and  the  bank  under  all 
heads  of  all  accounts  should  be  found  ultimately  due 
from  Tatham  to  the  bank.  That  has  its  advantages 
and  its  disadvantages.  That  there  were  two  accounts 
is  plain,  and  I  feel  satisfied  that  Mr.  Lawrence  is 
right  in  saying  that  the  £1,362  was,  as  a  matter  of 
book-keeping,  kept  in  the  way  he  mentioned. 

Now,  to  return  to  the  question,  what  are  the  rights 
of  Mr.  Mutton,  the  plaintiff  as  regards  these  securities  P 
He  says :  "  I  cannot  deny  the  right  of  the  bank  to 
retain  the  securities  for  the  amount  of  the  indebted- 
ness. Wliat  is  the  indebtedness  P  It  is  the  amount, 
taking  the  deposit  account  and  current  account  fyou 
cannot  separate  them),  which  is  due  to  the  bank  on 
those  two  accounts,  and  this  is  the  amount  my 
securities  must  stand  charged  with.  Now,  I  do  not 
know  how  the  bank  have  manipulated  their  books  or 
how  many  accounts  they  have  kept.  When  you 
come  to  ascertain  what  is  the  amount  due  from 
Tatham  to  the  bank,  the  answer  admits  of  only 
one  solution,  that  is  the  lesser  sum  and  not  the 
greater  sum  which  is  in  dispute  here."  Then  the 
plaintiff  says,  Give  me  back  my  security.  Now, 
what  answer  can  Mr.  Parker  have  to  thatP  This 
is  one  of  those  unfortunate  cases  in  which  the 
court  has  to  decide  on  which  of  two  or  three  innocent 
parties  a  loss  has  to  fall,  but  when  once  vou  srasp  the 
principle  that  the  securities  were  grantea  or  oeposited 
for  the  amount  which  Tatham  should  be  found  to  owe 
to  the  bank,  it  is  impossible  to  say  that  the  amount  is 
to  be  ascertained  by  setting  one  aocount  against  the 
other.  It  is  the  right  of  the  depositor  of  the 
securities  to  say,  *'You  cannot  hda  my  security 
except  for  the  ultimate  balance."  There  is  no 
answer  to  it,  and  Mr.  Parker  has  no  right  to  dispute 
that,  nor  Mr.  Kenyon  Parker's  dient  either,  it  is 
no  answer  to  say,  **  11  you  look  at  the  accounts  as 
they  are  kept  you  will  find  that  this  £790  4s.  6d.  is 
still  in  the  huids  of  the  bankers."^  I  think  that 
Byrne,  J.,  has  gone  wron^  on  a  question  of  fact.  He 
has  tried  this  case  and  adjudicated  upon  it,  upon  the 
theory  which,  I  think,  is  erroneous  in  point  of  fact, 
that  the  seciuities  were  deposited  to  secure  the  loan 
account  exclusively  and  without  reference  to  the  other 
account.  This  was  not  so ;  there  was  no  agreement 
which  entitled  the  bank  or  Tatham  to  say  that  these 
securities  should  be  treated  as  a  security  for  what  is 
due  on  the  loan  account  alone.  Apart  from  that 
tiiere  is  no  answer  to  Mr.  Levett's  case,  and  I  think 
the  appeal  must  be  allowed. 

BiGBY,  L.J. — If  I  thought  it  was  in  anyway 
within  the  powers  of  the  bank  to  mix  up  these 
accounts  or  not  to  mix  them  up  as  they  thotu;ht 
proi>er  I  should  have  to  decide  something  I  should  be 
very  glad  to  be  free  from— that  is  to  say,  the  effect  of 
Mr.  Harvey's  affidavits  as  contrasted  with  his  letter, 
but  I  think  I  may  assume  that  there  has  been  for  the 
purpose  of  this  case  no  appropriation  de  /ado  of  that 
balance  of  £1,362.  Then  1  inquire  what  is  the  effect 
of  that  P  The  answer  seems  to  me  it  does  not  matter 
in  the  least  whether  they  appropriated  it  or  not,  if 
we  are  aUe  to  say  they  ought  to  have  appropriated. 
I  take  it  we  are  bound  to  say  that  the  haik  ought  to 
have  appropriated  that  £1,362  in  reduction  of  the 
£7,500  loan,  or  rather  perhaps  the  more  correct 
^  statement  would  be  that  they  were  bound  to  allow  it 
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in  aoooimt  whether  they  appropriated  it  or  not,  even 
if  thoy  tried  not  to  appropriate  it.  The  indebtedness 
of  Tathani  was  what  the  securities  were  given  for 
and  not  anything  else.  That  indebtedness  was  the 
£7,500  minus  the  £1,362,  and  that  and  that  only. 

Collins,  L.  J. — I  am  of  the  same  opinion. 

Solicitors,  LongbournCf  Stevens,  &  Co, ;  Bower, 
Cotton^  &  Bower,  for  E,  B,  Bradley,  Folkestone ;  Foyer 
&  Hordern. 


From  Chan.  Div. 


(Lindley,  M.B.,  and  Bigby  and  [     Mtirch  22,  23, 26. 
Yangban  Williams,  L.JJ.)     j 

Thomson  v.  Clanmorris  (Lord),  (a.) 

Limitations,  Statute  of—Company — Proapedus — Untrue 
etatementS'^Action  by  shareholder  for  compensation — 
Directors'  Liability  Ad,  1890  (53  &  54  Vid.  c.  64), 
fl.  Z— Civil  Procedure  Ad,  1833  (3  (fc  4  Will.  4,  c.  42), 
s.S. 

An  adion  for  compensation  for  loss  or  damage  sus- 
tained by  a  shareholder  in  a  company  by  reason  of  untrue 
statements  in  a  prospectus  under  sedion  3  of  the  Diredore* 
Liability  Ad,  1890,  is  not  an  adion  *'for  penalties, 
damages,  or  sums  of  money  given  to  the  party  grieved  " 
tvithin  the  meaning  of  sedion  3  of  S  &  4  WilL  4,  c.  42, 
and  consequently  need  not  be  brought  within  two  years 
after  the  cause  of  adivn  accrued. 

The  Directors*  Liability  Ad,  1890,  does  not  impose  a 
penaUy,  but  merely  a  liability  to  make  compensation  for 
a  loss  sustained. 

In  such  an  adion  the  cause  of  adion  accrues  and  the 
tinw  begins  to  run  from  the  time  when  the  plaintiff 
subscribes  for  shares. 

Semble,  the  period  of  limitation  would  be  six  years 
under  the  Ad  21  Jac.  1,  c  16. 

Held,  also,  on  the  merits  of  the  case,  that  the  plaintiff 
was  entitled  to  succeed. 

Judgment  o/Kekewich,  J.  (ante,  p,  39,  [1899]  2  CL 
523),  affirmed. 

Appeal  from  the  judgment  of  Kekewich,  J., 
reported  ante,  p.  39,  [1899]  2  Ch.  523,  where  the  facts 
in  the  ease  are  set  out. 

By  that  judgment  Kekewich,  J.,  decided  that  one 
important  statement  at  least  in  t^e  prospectus  was 
untrue  in  fact,  and  that  the  defendants  (the  directors) 
had  not  reasonable  ground  for  believing  it  to  be  true ; 
that  the  plaintiff  subscribed  for  shares  on  the  faith  of 
this  statement  as  much  as  any  other  statement  in  the 
prospectus ;  that  the  action  was  not  one  within  the 
meaning  of  section  3  of  the  Act  of  1833  (3  &  4  Will. 
4,  c.  42) ;  and  that  the  cause  of  action  arose  on  the 
loss  or  damage  being  sustained  by  actual  payment  of 
the  money,  so  that,  as  to  the  last  payment  on  the 
shares  made  by  the  plaintiff  in  November,  1898,  the 
statute,  even  if  it  applied,  was  no  answer. 

One  of  the  defendants  and  directors,  J.  W.  Wilson, 
now  appealed  from  that  decision. 

The  question  as  to  tiie  applicability  of  3  &  4  Will. 
4,  c.  42,  s.  3,  to  an  action  brought  under  the  Directors' 
liability  Act,  1890,  was  first  argued. 

Lawson  WaUon,  Q.C.,  and  T.  Willes  Chitty,  for  the 
appellant.— The  Act  3  &  4  Will.  4,  c.  42,  applies  to 
actions  for  damages  or  compensation  under  any  sub- 
sequent Act,  and  therefore  applies  to  a  claim  for 
statutory  compensation  brought  under  section  3  of 
the  1890  Act  by  a  '< party  grieved*'  withia  the 
express     meaning     of     section     3     of     the     1833 

(a.)  Beported  by  Warwick  H.  Draper,  Esq., 
Bazrister-at-Law, 


Act.  There  is  no  direct  authority  upon  ti» 
point  here  raised,  but  see  Cork  and  Bandon  RaUttof 
Co.  V.  Ooode,  1  W.  B.  410,  IS  C.  B.  826.  The  Aet 
21  Jac.  1,  c.  16,  does  not  apply.  The  last  decisMm  oa 
the  1890  Act  is  Greenwood  v.  Leathershod  Whfti  Co. 
{Limited),  [1900]  1  Ch.  421.  The  language  of  the  1890 
Act  covers  a  case  under  the  1833  Act;  although  it  dos 
not  use  the  word  "damages,"  it  uses  the  vend 
**  compensation,"  which  is  equivalent  to  measure  d 
damages:  see  2  Co.  litt  257a.  Ab  to  when  the 
statute  begins  to  run,  see  Darley  Main  Colliery  C\ 
y.  Mitchell,  11  App.  Cas.  127,  34  W.  B.  Dig.  108. 
affirming  32  W.  B.  947,  and  Oibbs  v.  Guild,  30  W.  B. 
591,  9  Q.  B.  D.  59.  Under  the  Employers'  Liahihtf 
Act  there  is  a  special  limitation  fixed ;  otherwise  the 
1833  Act  would  apply  to  cases  arising  thereunder. 
[They  referred  also  to  Howell  v.  Young,  5  B.  &  G.  239, 
at  p.  264 ;  Mayne  on  Damages  (6th  ed.),  pp.  6,  514; 
and  Darby  and  Bosanquet  on  the  Statutes  of  limita- 
tions (2nd  ed.),  p.  512.]  [Vaughah  Williams,  LJ., 
referred  to  Godefroy  v.  Jay,  7  Bing.  413 ;  and 
LiKDLEY,  M.B.,  to  the  Statute  of  Marlebiidge,  52 
Hen.  3.] 

Renshaw,  Q.C.  {George  Henderson  with  him),  for  the 
respondent. — The  time  under  the  Statute  of  limita- 
tions begins  to  run  when  the  plaintiff  sustained  los, 
by  reason  of  the  misrepresentations  in  the  pro^cetu« 
on  the  company  being  ordered  to  be  wound  up.  Xo 
limit  of  two  years  is  provided  by  the  1890  Act ;  tbe 
time  allowed  is  six  years  (21  Jac.  1,0.  16) ;  unleaa  it  be 
the  Act  of  James  I.,  there  is  no  Statute  of  limitatioos 
applicable  to  this  case.  The  plaintiff's  right  of  actkn 
under  the  1890  Act  is  a  statutory  right  to  sue  for 
**  compensation,'*  and  the  sum  recoverable  thoreby  ii 
not  a  penalty  within  the  meaning  of  section  3  of  te 
1833  Act.  An  instructive  case  is  Saunders  v.  Wid, 
40  W.  B.  594.  [1892]  2  Q.  B.  321.  [LiNDLEY,  M.B.- 
I  have  looked  at  that  and  compared  it  with  Adams  r. 
Bailey,  35  W.  B.  437,  18  Q.  B.  D.  625.] 

T.  Willes  ChiUy  replied. 

LiKDLEY,  M.B.— We  will  not  take  time  toooosidtf 
this  point,  having  had  an  opportunity  of  looking  into 
it.  The  point  is  a  new  one  to  all  of  us  and  no  doubt 
there  is  a  difficulty  about  it.  The  first  thing  that  I 
will  deal  with  is  the  3rd  section  of  the  Act  of  18^ 
(3  &  4  Will.  4,  c.  42),  which  has  been  so  much  reKed 
upon.  In  construing  that  enactment,  as  in  constrmag 
any  other  enactment,  you  must  look  not  only  at  the 
words  used,  but  at  the  history  of  the  Act,  and  con- 
sider what  were  the  reasons  that  led  to  its  bong 
passed.  You  must  look  at  the  mischief  that  had  to 
be  cured  as  well  as  the  cure  afforded.  And  when  ycm 
have  looked  at  the  state  of  the  law  previous  to  that 
Act,  you  see  pretty  well  what  it  was  that  had  to  bt 
dealt  with.  There  were  oertain  causes  of  action  as  to 
which  there  was  no  defined  time  of  limitation.  Sooie 
of  them  were  alluded  to  in  the  earlier  part  of  the 
section — actions  for  debt  or  specialties  and  otiier 
things  which  are  there  enumerated.  They  were  not 
provided  for  by  the  existing  Statutes  of  Limitatioos, 
and  they  are  brought  in.  That  was  defect  number  one. 
There  was  another  class  of  actions  as  to  which  ihen 
was  no  definite  time  for  suine.  Those  were  actioas 
for  penalties  and  damages  and  sums  of  money  given 
by  various  Acts  of  Parnament  by  way  of  penalty  or 
punishment  and  not  by  way  of  compensation.  Bat 
as  was  pointed  out  by  the  late  Master  of  the  BoBi. 
Lord  Esher,  when  commenting  on  the  case  of  Saandfrt 
V.  Wtel  in  Adams  v.  Bailey,  the  punishment  was 
there  an  object,  and  whether  you  call  it  penalty, 
damages,  or  sum  of  money,  it  was  not  aaoeoacd  wit^  a 
view  to  compensate  the  plaintiff,  although  he  nogki 
put  some  of  it  in  his  own  poofcot    In  other  voidi 
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they  were  what  are  popularly  called  **  penal  actions." 
Ton  get  at  that  from  the  history  of  the  legislation 
and  from  knowing  what  the  state  of  the  law  was 
and  what  the   detect  was.    Now,  then,  if  we  take 
that  as  our  guide,  it  is  quite  obvious  to  my  mind  that 
the  Directors'  liability  Act,   1890,  does  not  come 
within  that  class  at  all.    If  you  leave  out  any  con- 
sideration of  the  history  of  the  legislation  there  is  some 
difficulty  in  saying  that  the  language  of  the  Act  of 
3  &  4  Will.  4,  c.  42,  does  not  cover  cases  arising  under 
the  Directors'  Liability  Act,  1890.    If  you  look  at  the 
words  very  critically  I  do  not  think  they  do,  because 
if  yon  look  at  the  frame  of  the  Directors'  Liability 
Act,  1890,  you  do  not  find  that  an  action  is  given  or 
that  damages  are  given  or  itiat  a  penalty  is  given. 
Nothing  is  given.    This  is,  to  my  mind,  rather  hyper- 
critical, but  it  is  none  the  less  true.    What  you  find 
in  the  Directors'  Liability  Act,  1890,  is  a  liability 
imposed — ^a  liability  to  make  compensation ;  and  the 
money  payable  under  the  Directors'  Liability  Act, 
1890,  is  obviously  compensation  to  the  plaintiff  for 
the   loss   which    he   has   sustained.     It    must   be 
estimated  and  awarded  with  reference  to   that.    It 
is  not  in  the  least  like  a  penalty,  damage,  or  sum 
of   money    imposed   by   statute    as    a    punishment 
without   referring    at    all  to    the   injury    sustained 
by  the  person  who  sues  for  it.    Therefore  it  appears 
to  me  that,  whether  you  look  at  it  hypercritically — 
which  I  never  like  to  do — or  whether  you  look  at  the 
good  sense  of  the  thing  and  the  history  of  tiie  legis- 
lation, it  is  plain  to  my  mind  (although  there  is  a 
little  difficulty  about  the  language)  that  it  is  not  an 
action  for  a  penalty,  damage,  or  sum  of  money  within 
the  meaning  of  section  3  of  the  Act  3  &  4  Will.  4, 
0.  42. 

That  brings  us  to  the  next  question,  what  time, 
if  any,  is  limited.  If  we  get  rid  of  the  question  of 
two  years  under  the  Act  of  3  &  4  Will  4,  o.  42,  we 
can  reserve  that  for  further  consideration.  My  own 
impression — I  speak  now  of  my  own  view  only — is  this, 
that  the  true  view  to  take  of  this  enactment  of  the 
Directors'  Liability  Act,  1890,  is  that  if  we  were  in 
the  old  days  of  x»oadings  not  under  the  Judicature 
Acts,  an  action  on  the  case  for  breach  of  duty  would 
be  the  proper  remedy,  and  six  years  would  be  the 
time.  £ut  we  need  not  decide  that,  because  whether 
twenty  years  or  six  years  is  the  period  which  is 
limited,  this  writ  has  been  issued  in  ^enty  of  time  to 
avail  the  plaintiff.  In  other  words  there  can  be  no 
Statute  in  Limitations  which  can  be  pleaded  having 
regards  to  the  dates,  the  cause  of  action  having  arisen, 
if  at  all,  at  the  outside  three  ^ears  before  the  issue 
of  the  writ,  and  the  writ  being  issued  as  late  as 
December,  1898.  Fassine  that  over,  we  come,  I  think, 
to  tius  conclusion,  that  whatever  the  Statute  of  Limita- 
tions may  be,  if  there  is  one  applicable  at  all,  there  is 
none  to  this  action.  And  if  so,  we  need  not  trouble 
oorselves  much  about  the  cause  of  action  or  the  time 
when  that  accrued. 

Hare,  again,  as  the  case  has  been  argued  and 
the  point  is  new,  I  may  say  at  once  my  own 
view  is  that  Mr.  Willes  Chitty  is  right  and  that 
the  cause  of  action  accrues  and  the  time  begins  to 
Txuk  from  the  time  when  the  shares  were  suMcribed 
for.  I  get  at  that  rather  by  an  exhaustive  process. 
I  cannot  adopt  Mr.  Benshaw's  suggestion  that  you 
must  wait  till  the  company  is  wound  up  to  see  what 
loss  is  sustained.  The  company  may  never  be  wound 
up  at  all  and  yet  there  may  be  an  action.  Then  I  do 
not  think  it  is  at  all  in  accordance  with  ordinary 
rules  of  procedure  and  ordinary  views  respecting  the 
Statute  of  Limitations  to  say  that  there  is  a  separate 
action  every  time  a  man  has  to  pay  a  call.  That 
would  bring  about  a  state  of  things  to  which  we  are 
not  accustomed.     It  is  foreign   to  our   habits  of 


thought.  I  cannot  help  thinking  that  the  true  view 
is  that  the  limitation  is  six  years  by  analogy  to  the 
old  actions,  and  that  the  time  begins  to  run  when  the 
public  subscribes  for  and  take  shares  on  the  faith  of 
the  untrue  statements  in  the  prospectus.  Those  are 
my  own  views.  It  is  quite  si^cient  to  say  here  that 
the  only  point  that  we  have  to  decide  is  whether  this 
particular  action  is  barred  by  anjr  Statute  of  limita- 
tions. To  my  mind  it  is  plain  that  it  is  not. 
Therefore  we  must  hear  the  case  on  the  merits. 

BiGBY,  L.J.— I  agree  that  there  is  no  statutory 
limitation  which  appGes  to  this  case. 

Yauohan  Williams,  L.  J.— I  agree.  As  the  point 
is  a  new  one,  I  should  like  to  say  a  word  or  two  upon 
it  myself,  and  it  is  my  duty  to  do  so.  One  has  to 
consider  what  really  is  the  nature  of  the  enactment 
contained  in  the  Directors'  Liability  Act,  1890.  I 
wish  to  sav  with  regard  to  that,  that  if  one  reads 
section  3  it  seems  to  one  that  what  that  section  does 
is  this :  although  it  does  not  in  form  give  a  new 
action,  all  that  it  does  being  to  say  that  persons  who 
have  done  certain  things  shall  be  liaUe  to  pay 
compensation  to  all  persons  who  shall  subscribe  for 
any  shares,  deboitures  or  debenture  stock  on  the  faith 
of  such  prospectus  or  notice  *'  for  the  loss  or  damage 
they  may  have  sustained  by  reason  of  any  untrue  state- 
ment in  the  prospectus  or  notice,  or  in  any  report  or 
memorandum  appearing  on  the  face  thereof,"  yet 
what  really  is  done  by  the  section  is  to  give  a  new 
action  on  the  case.  It  really  creates  a  new  negative 
duty.  These  persons,  be  they  directors  or  promoters, 
or  whatever  class  they  come  under  which  is  included 
in  this  section,  have  really  cast  upon  them  a  new 
duty  in  respect  of  prospectuses  and  similar  notices. 
That  duty  one  finds  in  clauses  (a),  (6)  and  (c)  of  the 
section.  Speaking  generally,  one  may  say  that  this 
Act  of  Pariiament  creates  a  new  statutory  duty  as 
to  accuracy,  a  new  statutory  duty  to  abstain 
from  inaccurate  and  untrue  statements.  Then 
in  effect  it  gives  a  new  action  on  the  case  to  those 
persons  who  may  have  been  injured  by  the  neglect  of 
that  statutory  duty,  and  it  seems  to  me  therefore  that 
really  this  is  a  case  which  is  provided  for  by  the 
statute  of  James  I.  It  is  an  action  on  the  case,  and, 
of  course,  if  it  is  an  action  on  the  case  the  six 
years'  limitation  would  apply.  But  then  it  is  said 
that  this  is  not  an  action  on  the  case;  that  this 
is  an  action  on  the  statute,  and  the  case  of  Cork 
and  Bandmi  Railway  Co,  v.  Goode  is  relied  on  for 
that  proposition.  But  it  is  to  be  remembered  that 
that  was  an  action  for  a  statutory  debt,  and  the  sole 
question  there  was  whether  that  debt  was  within  the 
terms  of  the  statute  of  James  I.  founded  on  si>eoialty 
or  not.  It  does  not  seem  to  me  that  the  decision  in 
that  case  really  Is  material  to  the  case  that  we  have 
here  to  dedde.  Maule,  J.,  points  out  that  there  is  a 
difference  between  an  action  which  is  given  by  a 
statute  and  an  action  on  the  statute.  The  case  of 
Cork  and  Bandon  Bailway  Co.  v.  Qoode  was  an  action 
of  debt  on  the  statute,  and  as  I  have  already  pointed 
out  tiie  only  real  question  in  the  case  there  was 
whether  that  action  of  debt  came  within  the  words  of 
the  statute  of  James  I.,  ''contract  not  founded  on 
specialty."  In  the  present  case  it  seems  to  me  that 
you  have  merely  a  new  duty  of  accuracy  created  in 
respect  of  the  preparation  and  issue  of  prospectuses, 
and  an  action  on  we  case  given  to  those  persons  who 
are  injured  by  it.  It  is  said  that  this  is  a  new  form 
of  statute.  But  it  does  not  seem  to  me  that  in 
substance  this  statute  differs  from  the  Statute  of 
Marlebridge,  a  very  old  statute  (52  Hen.  3),  because 
there  in  respect  of  not  onl^  illegal  but  irre^pilar  and 
excessive  distresses,  notwithstanding  the  liability  to 
punishment,  it  is  provided  in  the  earlier  part  of  th9 
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section  that  there  shall  be  full  amends  made  to  those 
who  have  sustained  loss.     I  will  give  the  ezaot  words 
of  the  seotion,  whioh  says:  "Nevertheless,  amends 
shall  be  made  fully  and  sufficiently  to  them  that  have 
sustained  loss  by  such  distress."    And  it  seems  to  me 
that  here  the  effect  of  this  section  is  that  amends  shall 
be  made  to  those  that  have  sustained  loss  by  being 
induced  to  subscribe  for  shares  or  debentures  by  reason 
of    the    misstatement   in   the   prospectus    or  other 
similar  document.    In  these  oiroumstances  it  is  not 
really  necessary  to  go  on  to  decide  the  other  ques- 
tion, from  what  time  the  statute  is  to  run.    But  I 
agree  with  the  Master  of  the  Bolls  that  the  statute 
does  not  run  from  the  sustaining  of  each  piece  of 
damage,  neither  does  it  run  from  the  time  of  the 
WTODgfnl  act,  whether  the  preparation  or  the  issue  of 
the  document  contiaining  the  untrue  statement.    It 
cannot  run  from  that  time  by  reason  of  two  well- 
kiown  princmles  of  law  regarding  all  Statutes  of 
Limitation.    The  Statute  of  Limitations  cannot  begin 
to  run  unless  you  have  two  things  present,  a  Darty 
capable  of  suing  and  a  party  liable  to  be  sued.    Now, 
in  the  case  of  mis  Act  of  Parliament  it  is  perfectly 
plain  that  inasmuch  as  the  compensation  is  given  to 
those  persons   who  have  subs<mbed   for   shares   in 
respect  of  the  damages  sustained  thereby  by  them, 
you  cannot  have  any  cause  of  action  whatever  until 
you  have  had  the  subscriptions  for  the  shares.    That 
to  my  mind  decides  the  nrst  point— that  is,  that  the 
statute  does  not  run  from  the  time  of  the  preparation 
or  issue  of  the  incorrect  document.    Then  it  is  said 
that,  even  if  it  does  not,  inasmuch  as  the  compensation 
is  given  for  the  loss,  must  not  a  fresh  cause  of  action 
accrue  as  each  fresh  item  of  loss  accrues.    It  seems 
to   me   that  it   is  untrue   to  suggest  that  in  fact 
the  whole  loss  is  not  assessaUe  the  moment  that 
the   subsorij^tion   for    the    shares   has  been   made 
upon  the  faith  of  Hie  prospectus.    Qenerallv  speak- 
ing, it  is  obvious  that   you  can   assess   that   loss 
by  goins;  into  the  market  and  selling  the  shares  for 
wh£h  the  subscription  has  so  been  made.    It  is  said 
that  in  some  instances  the  shares  may  not  be  saleable, 
or  that  the  shares  may  carr^  such  a  liability  for  un- 
called capital  that  you  positively  have  to  pjay  some- 
body to  relieve  you  of  those  shares.    It  is  further 
suggested  that  if  there  in  a  winding  up,  there  may  be 
a  liability  to  be  put  upon  the  B.  list  of  contributories 
within  twelve  months  of  the  sale  of  the  shares.    But 
aJl  those  matters,  supposing  they  appear  in  any  case, 
although  they  may  not  be  capable  of  perfectly  exact 
computation  of  the  damage,  are  clearly  so  capable  of 
computation  that  accorduig  to  the  well-established 
principles  of  the  English  law  in  favour  of  finality  of 
utigation  you  would  have  amply  sufficient  evidence 
and  means  of  proof  such  as  to  not  only  make  it  a  duty 
to  claim  in  respect  of  those  more  difficult  matters  at 
the  time  when  you  bring  your  action,  but  also  to 
debar  you  from  any  further  action  if  you  did  not  so 
claim. 

The  appeal  was  then  beard  upon  the  merits. 

r.  WUles  Ohitty,  for  the  appellant. 

The  respondent's  counsel  were  not  called  upon. 

LiNBLEY,  M.B.— I  give  Mr.  Wilson  credit  for 
being  perfectly  honest  and  in  believing,  and  perfectly 
honestly  believing,  that  the  statements  made  about 
tiie  7,000  square  miles  were  true.  But  then  that  is 
not  enough.  We  have  to  consider  whether  he  had 
reasonable  ground  to  believe  that  that  was  true. 
Seven  thousand  square  miles  is  an  extensive  tract  of 
land,  and  when  I  come  to  sift  the  grounds  of  his 
belief,  I  must  say  that  they  seem  to  me,  to  say  the 
least  of  it,  to  be  extremely  unsatisfactory.  He  was 
,  told  by  Sv  Alfred  Kirl^,  and  he  says  that  he  was 


told  by  another  person.  When  you  look  at  fte 
matter  and  go  into  it,  do  you  find  that  those  penoM 
knew  about  it  ?  They  knew  uncommonly  little  shoifc 
it.  Th^  knew  something  about  the  comitry  wfan 
this  land  is  situated.  But  as  to  the  dimeDnocia,  ^ 
knew  no  more  about  that  matter,  or  very  littk  If 
anything  more,  than  anyone  who  knew  nothing'  aboot 
it.  If  you  eo  to  the  concessions  you  oannot  find  that 
they  comprised  7,000  square  miles  of  land.  It  isaat 
a  question  of  a  few  nmes  merely.  It  is  a  qossliQa 
between  600  or  700  and  7,000.  Making  every  albwaDBB 
for  exaggeration,  and  every  allowance  for  diffisoltf 
of  survey  and  so  on,  the  difference  is  so  eoonnoiis  tint 
there  is  no  accounting  for  it.  The  trath  is  tiui 
somebody  or  other,  I  do  not  know  who,  pattibis  aii- 
statement  into  tlie  first  prospectus  and  then  it  hsi 
passed  muster,  and  Mr.  Wilson  has  been  misled.  1 
have  myself  no  doubt  that  what  he  says  is  troe,  tbil 
he  has  been  thoroughly  taken  in.  Very  likely  he  kai, 
but  unf  ortunatelyhe  has  made  himself  respoonUa 
for  this  prospectus,  and  he  is  liable  lor  this  soandslflai 
untruth  unless  he  can  satisfy  the  court  that  he  kai 
reasonable  grounds  to  believe  that  the  stateneali 
were  true.  I  cannot  see  those  grounds  at  all,  sai 
I  cannot  possibly  differ  from  the  learned  judge  is 
the  court  below  on  this  point.  The  appeal  will 
therefore  be  dismissed  with  costs. 

BiGBY,  L.  J.— I  agree. 

Vauohak  Wiluamb,  L.J.— I  agree.  I  am  very 
sorry  for  Mr.  Wilson.  When  one  has  to  ask  onssalf 
the  question.  Was  there  reasonable  ground  for  thii 
belief?  I  am  afraid  that  thero  can  be  only  cot 
answer  to  it — ^namely,  that  it  is  not  a  reasondbh 
ground  for  this  belief  that  Mr.  Wilson  beUevad  tk 
statements  which  were  made  to  him.  Although  tfast 
is  the  only  answer  one  can  give  to  this  quesliaa, 
one  cannot  help  being  sorry  at  having  to  airifs  it 
tViiif  conclusion,  because  it  mvolves  a  confnsioe  of  s 
man  who  is  a  victim  and  has  been  robbed  with  the 
robbers  themselves.  I  oannot  help  feeling  ttiat  it  ii 
very  hard  that  Mr.  Wilson  should  be  put  in  thiA 
category. 

Appeal  diamiased. 

Solicitors,  Morten,  CvJUer,  &  Co. ;  Herbert  Twnmr. 


From  County  Palatine        ^ 

of  Lancaster.  f  iMmrA  8. 

(Lindley,  M.B.,  and  Bigby  and  (  ~" 

Vaughan  Williams,  L.Jjr.)      ) 

In  re  MAirOHBSTEB  Bbal  Igb  Skaxino  IIP 
Supply  Co.  (o.) 

Practice— PctUUine   Court   of  Lanoauter  —  roastfoa  ■ 
Ooiti— Scale. 

The  order  of  the  2Sth  of  November,  1884,  of  »e 
Chancery  Court  of  the  County  Palatine  of  Latimekr, 
**aato  court  fees  and  eolidtore*  coete  "  only  tii<nN2aoai  a 
modification  of  the  lower  scale  of  costs  edahlishei  h^  ^ 
order  of  the  2*tth  of  November,  1884,  and  has  no  a^iief 
tion  to  any  oases  to  which  that  lower  scale  did  mot  offiy^ 

This  was  an  appeal  against  an  order  dated  tte  9A 
of  February,  1900,  of  the  Yice-ChanoeUor  ol  th» 
Chancery  Court  of  the  County  Palatine  of  Tenrsihr 
directing  that  certain  fees  and  costs  should  be  sBo^ge^ 
on  the  higher  scale.  Leave  to  appeal  had  been  giv^ 
by  the  Court  of  Appeal. 

On    the    14th    of    November,    1899,   the   Yi0»- 


(a.)  Beported  by  J. 


L   STIBLDffO,  Esq., 
at-Law. 
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Chancellor  diamused  witli  oosta  to  be  taxed  aa 
between  party  and  party  an  originating  motion  on 
behalf  of  M.  G.  Bannister  addng  that  the  register 
of  members  of  the  aboTe  company  might  be  rectified 
by  removing  his  name  therefrom  as  the  holder  of 
200  shares  of  the  nominal  yaloe  of  £1  each  in  the 
company.  The  roles  as  to  the  taxation  of  costs  in 
the  Palatine  Court  are  as  follow : 

The  Order  as  to  Court  Fees  of  the  27th 
November,  1884,  provides  by  role  7  that  "  the  fees 
and  percentages  set  forth  in  the  column  headed 
<  Lower  Scale '  in  the  first  part  of  the  schedule  hereto 
are  to  be  taken  and  paid  m  the  cases  mentioned  in 
the  second  part  of  the  same  schedule,  and  the  fees 
and  percentages  set  forth  in  the  column  headed 
'Higher  Scale' in  the  said  first  part  of  the  said 
schedule  are  to  be  taken  and  paid  in  all  other  cases." 

The  second  part  of  the  schedule  mentions  eight 
classes  of  cases.  The  first  seven  classes  comprise  cases 
(none  of  which  includes  such  a  case  as  tiie  present)  in 
which  the  matter  in  question  is  **  under  the  amount 
or  value  of  £1,000."  The  eighth  dassis  '*  All  pro- 
ceedings by  original  special  case,  originating  petition, 
or  notice  of  motion,  and  all  proceedings  relating  to 
funds  carried  to  separate  accounts,  and  aU  proceeduigs 
under  any  railway  or  any  private  Act  of  Parliament, 
or  under  any  other  statutory  or  summary  jurisdiction, 
and  generally  all  other  cases  where  the  estate  or  fund 
to  be  dealt  with  shall  be  under  the  amount  or  value 
of  £1,000." 

By  another  order  dated  the  same  day  and  entitled 
Order  as  to  Solicitors'  Costs,  it  is  provided  (rule  1) 
that  "  solicitors  shall  be  entitled  to  charge,  and  be 
allowed,  the  fees  set  forth  in  the  column  headed 
*  Lower  Scale  *  in  the  schedule  herein,  in  the  follow- 
ing cases  "—namely,  the  eight  cases  mentioned  in  the 
second  part  of  the  schedule  to  the  Order  as  to  Court 


By  rule  2 :  **  Solicitors  shall  be  entitled  to  charge, 
and  be  allowed,  the  fees  set  forth  in  the  column 
headed  '  Higher  Scale '  in  the  schedule  hereto  in  all 
actions  for  special  injunction  to  restrain  the  commis- 
sion or  contmuance  of  waste,  nuisances,  breaches  of 
covenant,  injuries  to  property,  and  infringement  of 
rights,  eaaements,  patents,  and  copyrights,  and  other 
similar  oasea  where  the  procuring  auch  injunction  ia 
the  principal  relief  sought  to  be  obtained,  and  in  all 
caaea  other  than  thoae  to  which  the  feea  in  the  column 
headed  '  Lower  Scale '  are  hereby  made  applicable." 

Bule  3 :  "  Notwithatan^ng  theae  rnlea  the  court  or 
the  Vice-Chancellor  may  in  any  caae  direct  tiie  feea 
•et  forth  in  either  of  the  said  two  columns  to  be 
illowed  to  all,  or  either,  or  anv  of  the  parties,  and  as 
bo  all  or  any  part  of  the  costs." 

By  another  order  as  to  Court  Fees  and  Solicitors' 
(Tests  dated  the  28th  of  November,  1884,  rule  1 : 
'*  Notwithstanding  auch  of  the  proviaiona  of  the  order 
la  to  feea  and  percentages,  dated  the  27th  of  Novem- 
!>er  inat.,  and  tnose  of  tae  order  as  to  solicitors'  costs  of 
he  same  day  aa  relate  to  caaea  in  which  the  several 
ower  aoalea  of  feea  and  coata  therein  reepectively  aet 
forth  are  thereby  made  applicable,  the  feea  appointed 
4>  be  taken  by  tne  registxars  or  other  officers  of  the 
ourt,  and  authorized  to  be  charged  by  and  allowed 
o  the  solicitors  of  the  court  upon  foot  of  the  several 
calea  beaded  *  Lower  Scale '  in  the  several  schedules 
o  audi  orders  reepectively,  shall  not,  until  further 
vder  be  taken,  charged,  or  allowed  in  any  case  in 
ourt  which  shall  be  under  the  amount  or  value  of 
1300 ;  but  in  all  such  cases  the  fees  to  be  taken  and 

0  be  charged  and  allowed  as  aforesaid  respectively 
hall  be  one  half  of  the  fees  specified  in  the  several 
igher  scales  of  the  said  orders  respectively,  except 

1  the  instances  foUowing^-namely,  except  that  tins 
ale  ia  tiot  to  apply  in  any  case,  so  aa  to  increaae  the 


amount  of  any  feea  authoriaed  to  be  taken  or  to  be 
charged  or  allowed  on  foot  of  the  aaid  lower  scales 
respectively ;  and  is  not  to  apply  to  any  fee  authorized 
to  be  taken  or  to  be  charged  or  allowed  for  copies,  or 
any  ad  valorem  fee." 

Bule  2:  '*  Except  in  the  particulars  specified  in  the 
last  preceding  r^e.  all  cases  in  court  under  the 
amount  or  value  of  £300  shall,  until  further  order,  be 
regulated  by  such  of  the  provisions  of  the  said  orders 
of  the  Chancery  of  Lancaster  Bules,  1884,  as  are 
applicable  to  cases  to  which  the  said  several  lower 
s^es  mentioned  in  tiie  said  orders  are  thereby  made 
applicable." 

On  the  taxation  of  costs  under  the  order  of 
the  14th  of  November,  1899,  the  registrar  taxed 
the  costs  on  the  lowest  scale  provided  hj  the 
orders  of  the  Palatine  Court.  The  company  ol^ected 
that  the  costs  ought  to  have  been  taxed  on  the  higher 
scale,  and  the  Vice-chancellor  allowed  the  objection. 
He  was  of  opinion  that  rule  1  of  the  order  of  the 
28th  of  November,  1884,  applied  only  to  those  cases 
to  which  under  the  orders  of  the  27tii  of  November, 
1884,  Uie  lower  scale  of  costs  and  fees  is  applicable—' 
that  is,  to  the  cases  mentioned  in  the  second  part  of 
the  sdiedules  to  these  orders,  and  that  the  effect  of 
rule  1  of  the  order  of  the  28th  of  November  was  only 
to  substitute  tiie  scale  of  fees  and  costs  mentioned  in 
it  in  those  cases  comiog  within  the  second  part  of  the 
schedides  whidi  were  under  the  amount  of  £300. 
And  the  Yice-Chancellor  held  that  at  any  rate  he  had 
a  discretion  in  the  matter,  and  that  the  case  was  one 
in  which  fees  and  costs  ought  to  be  allowed  on  the 
higher  scale. 

The  shareholders  appealed. 

Warrinffton,  Q*C,,  and  Austen  OartmeU,  for  the 
appellant,  dted  Harrison  v.  Xeti^ner,  31  W.  B.  837, 
24  Ch.  D.  594. 

P.  0.  Latorence,  Q,C.f  and  R.  B.  Lawrtncey  contra. 

Warrington  J  Q,C,,  replied. 

LiNDLSY,  M.B. — I  do  not  think  there  can  be  any 
doubt  as  to  the  true  construction  of  the  order  of  the 
28th  of  November,  though  the  key  to  its  con- 
struction is  not  at  first  sight  easy  to  find.  The 
order  of  the  27th  of  November  is  evidently  founded 
on  the  Bules  of  the  Supreme  Court  under  the 
Judicature  Acts.  The  order  of  the  28th  of  November 
only  introduces  for  cases  under  £1,000  in  amount 
or  value  a  modification  of  the  lower  scale  of  costs  / 
established  by  the  order  of  the  27th  of  November 
and  it  has  no  application  to  any  cases  to  which  that 
lower  scale  did  not  apply.  The  appeal  must  be 
dismissed  with  costs. 

BiGBY  and  Vauohait  Williams,  L.JJ.,  concurred. 

Solicitors,  Pritchard^  Englefield,  A  Co.,  for  Simpson, 
North,  &  Co,,  Liverpool ;  Arihvr  8,  Maiker, 
Liverpool. 


From  Chan.  Div. 

(Lindley,  M  B.,  and  Bigby  and  | 

Vaughan  Williams,  L.JJ.) 

BXTBCHBLL    V.  WiLDE. 


March  7. 


(a.) 


Partnership — Dissolution — Ooodwill — Name  of  old  firm 
— Partner's  name. 
On  the  dissolution  of  a  partfurship,  where  no  provision 
is  made  about  the  use  of  the  firm  name,  but  the  goodwill, 
apart  from  the  benefit  of  the  firm  name,  is  not  to  be  sold, 
but  is  to  be  divided  between  the  partners,  ^ch  partner  is 
at  liberty  to  use  the  firm  name  so  long  as  he  does  not 

(a.)  Beported  by  J.  I.  Stibung,  Esq.,  Barrister- 
at-Law. 


m 


THte  WtJElKLt  REPORTER.      [^1-2,1900.]     VoL  XLym. 


Court  of  Appeal. 


BUBOHELL  V.  WiLDB. 


GOTTBT  OF  APPKAI* 


thereby  hold  out  his  late  partner  as  his  partner  in 
husiness, 

A  man  does  not  necessarily  hold  out  his  late  partner 
as  his  partner  in  business  by  using  the  old  firm  name, 
even  though  the  old  firm  name  is  the  name  of  his  late 
partner. 

This  was  an  appeal  from  a  dedsioii  of  Byrne,  J., 
refoBing  to  make  any  order  on  a  motion  brought  to 
restrain  the  defendants  from  carrying  on  business  as 
solicitors  under  the  name  or  style  *'  Burchell  &  Co.," 
or  under  any  other  name  or  style  of  which  the  name 
of  '<  Burchell  '*  or  *<  Burchells  "  formed  pe^t. 

In  1847  Wm.  Burchell  the  elder  (an  uncle  of  the 
plaintifib)  was  carrying  on  business  as  a  solicitor  in 
partnership  with  two  gentlemen  named  Eilgour  and 
Parson,  under  the  style  of  Burchell,  Kilgour,  & 
Parson. 

In  1851  Kilgour  and  Parson  retired  from  practice, 
and  Wm.  Burchell  the  elder  practised  alone  in  his 
own  name  until  1857,  when  a  new  partnership  was 
constituted  between  Wm.  Burchell  we  elder,  James 
Burchell  (father  of  the  plaintiff  James  Ward  Burchell), 
and  Wm.  Burchell  the  younger. 

These  partners  carried  on  business  at  No.  5, 
The  Sanctuary,  Westminster,  under  the  style  of 
"  Burchells." 

In  1874  James  Burchell  retired,  and  the  plaintiff 
James  Ward  Burchell  was  admitted  a  partner. 

The  firm  so  constituted  continued  in  business  still 
as  ''  BurcheUs  "  till  1882. 

In  that  year  a  new  partnership  was  constituted,  the 
partners  beiog  Wm.  Burchell  the  elder,  Wm.  Burchell 
the  younger,  the  defendant  Wm.  Qeorge  Wilde,  and 
the  plaintiffs  James  Ward  Burchell  and  C.  T.  D. 
Burchell,  and  they  carried  on  business  under  the 
style  of  Burchell  &  Co.  Wm.  Burchell  the  younger 
retired  from  the  firm  in  March,  1884,  and  Wm. 
Burchell  the  elder  died  in  1888. 

By  an  agreement  dated  the  21st  of  June,  1893,  the 
plaintifib  and  the  defendant  Wm.  (George  Wilde  agreed 
to  continue  in  partnership  as  solicitors  in  continuation 
of  their  then  partnership  for  the  t^m  of  ten  years 
from  the  31st  of  March,  1893,  under  tiie  style  of 
Burchell  &  Co.  at  No.  5,  The  Sanctuary. 

The  defendant  Wm.  Wilde,  who  was  a  son  of  the 
defendant  Wm.  George  Wilde,  had  been  admitted  as 
a  solicitor,  and  an  agreement  was  at  the  same  time 
N  made  for  the  introduction  by  any  partner  with  the 
consent  of  the  other  partners  of  a  son  who  had  been 
admitted  upon  certain  terms,  and  that  if  Wm.  (George 
Wilde  should  not  during  his  life  have  introduced  a  son 
into  the  firm,  the  defenoant  William  Wilde  should  on 
the  death  of  his  father  be  admitted  as  a  partner  upon 
certain  terms.  In  the  year  1899  differences  arose 
between  the  partners,  and  the  partnership  was 
dissolved  by  consent  as  from  the  9th  of  December, 
1899.  Heads  of  an  agreement  for  dissolution  were 
on  the  15th  of  September,  1899,  signed  by  the 
partners,  various  pomts  being  left  to  the  determina- 
tion of  an  arbitrator.  In  the  opinion  of  the  Court 
of  Afmeal  the  effect  of  the  agreement  coupled  with 
the  arbitrator's  award  afterwards  made  was  that  the 
ffoodwill  of  the  business  was  not  to  be  sold  for  the 
benefit  of  the  partners,  but  was  to  be  divided 
between  them  in  so  far  as  it  was  incident  to  the 
possession  of  the  client's  documents,  and  no  provision 
was  made  as  to  the  use  of  the  firm  name.  The 
plaintiffs  acquired  the  office  of  No.  5,  The  Sanctuary, 
at  a  valuation.  At  the  date  of  the  dissolution  the 
defendant  W.  G.  Wilde  was  entitled  to  a 
Isffger  share  of  the  profits  than  any  of  the 
other  partners,  and  he  had  been  a  partner  in  the 
successive  partnerships  since  1882,  when  the  style 
was   changed   from   Bnzohells   to  BnzoheU  &  Co. 


Notice  of  dissolution  was  duly  signed  and  gasettsd, 
and  independent  drculan  were  sent  by  the  pliiintiii 
and  the  defendant  W.  G.  Wilde  respeetivaly  to 
every  client  of  the  old  firm  stating  the  fact  A  tiis 
dissolution  and  also  respectively  giving  notice  of  tiie 
names  of  the  partners  constituting  the  new  fizms 
respectively  and  the  addresses  of  the  new  firms  and 
the  styles  under  which  they  respectively  intendsd 
to  carry  on  business.  The  plaintiffii,  with  a  nev 
partner  also  named  Burchell,  continued  to  cminj  on 
business  at  the  old  offices  as  Burchells  &  Co.  andtiiB 
defendants  (the  defendant  Wm.  WUde  baviiig  bsen 
taken  into  partnership  by  his  father)  began  to  oaiiy 
on  business  at  36,  Victoria- street,  Westminster,  onds 
the  style  of  Burchel,  &  Co.,  and  both  the  plaintiflb  and 
the  defendants  were  willing  to  make  some  modifica- 
tion in  their  respective  firm  names  so  as  to  rendsr  the 
resemblance  less  close ;  but  the  plaintiffs  claimed  the 
exclusive  right  to  use  the  name  Burchell  or  BnzdieOi 
and  to  restrain  the  defendants  from  using  eatbsr  of 
these  names  in  any  way  as  part  of  their  firm  nsD& 
The  motion  came  on  for  hearing  before  Byrne,  J.,  on 
the  19th  of  January,  1900,  who  dismissed  the  motion. 
The  plaintifib  appealed. 

Sunn/en  Eady,  Q.O.,  and  Vernon,  for  the  platntiffL 
— ^The  defendants  are  not  entitied  to  trade  as  BarohsD 
&  Co.  because  their  name  is  not  Burchell.  Bnrbhsll 
&  Co.  was  the  name  of  the  old  firm,  and  the  delsn- 
dants  are  trading  as  if  they  had  bought  the  goodvili 
of  the  old  firm :  Gray  v.  Smith,  38  W.  &  310.  4S 
Ch.  D.  208 ;  Thyniie  v.  Shove,  38  W.  R.  667, 45  Gh.  D. 
577 ;  In  re  David  &  Matthews,  47  W.  R.  313,  [18»j 
1  Ch.  378.  [Vaughait  Williams,  L.J.— That  oaee 
was  the  case  of  a  sale.]  True,  but  the  princtple  ii 
that  you  are  not  entitled  to  represent  yonndf  as 
having  that  wldch  you  have  not.  The  dafondaats 
represent  that  they  have  the  old  business,  bat  tiioy 
have  not  acquired  the  goodwill  under  the  ooattmdL 

They  also  referred  to  Scott  v.  Bowland,  20  W.  B. 
508;  ChcOterisY. Isaacson,  dTLuT.Bap.m;  BoniBiv. 
Gibson,  13  W.  B.  1012,  34  Beav.  566;  ChappeS  ^. 
Griffith,  53  L.  T.  Eep.  459,  34  W.  B,  Dig.  184. 

Levett,  Q.O.,  and  Norton,  Q.C,  for  W.  G.  Wilda, 
and  Alexander,  Q.G.,  and  Napier,  for  W.  Wilde,  wsie 
not  called  on. 

LiNDLEY,  M.B.  —  We  must  first  ascertain  the 
facts  and  then  see  whether  the  learned  juds* 
was  right  in  the  view  which  he  has  takm 
[His  lordship  stated  the  facts,  and  continnadr 
The  agreement  of  the  15th  of  September,  1899,  m 
expounded  by  the  award,  amounts  to  this,  tiiat  the 
clients  and  the  documents  were  to  be  divided,  sane  of 
them  going  to  the  Burchells  and  some  to  W.  (2. 
Wilde.  There  were  also  provisions  for  the  books  ol 
the  firm  being  handed  over  to  a  Mr.  Qardiner  wifii 
liberty  to  either  of  the  partners  to  inspect.  Some  of 
the  older  books  were  to  be  left  with  the  BurdisSi* 
they  being  under  an  obligation  to  give  extracts  to 
Wilde  if  he  should  want  them.  What  does  tbs^ 
arrangement  mean  P  It  involves  this,  that  the  good* 
will  of  the  business  was  not  to  be  sold  for  the  beneit 
of  the  partners.  The  goodwill  was  to  be  dividsi 
between  them  in  so  far  as  it  was  incident  to  tba 
possession  of  the  clients*  papers.  That  is  a  nosfe 
important  fact.  It  was  left  entirely  nndaoidsi 
what  was  to  be  done  about  the  use  of  the  name  ai  th» 
firm.  But  if  yon  come  to  the  oondnstOQ  (ahost 
which  there  can  be  no  doubt)  that  the  goodwill,  apest 
from  the  benefit  of  the  firm  name,  as  to  whki 
nothing  is  said,  was  not  to  be  sold  but  was  to  be 
divided  between  the  partners,  what  is  the  rssolt  f  h 
appears  to  me  to  follow  that  suchpartners  oovld  wt 
the  name  of   the  old  finn.     They  have 
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tenants  in  common  of  that  asset,  and  each 
partner  was  entitled  to  enjoy  that  asset 
subject  only  to  a  limitation  whidi  I  will  mention 
presently.  I  cannot  see  any  le^  answer  to  this 
position,  and  this,  I  think,  explams  the  decision  of 
Lord  Bomilly,  M.B.,  in  Banks  ▼.  Gibson,  and  dearly 
distinguishes  the  present  case  from  Gray  ▼.  Smith  and 
the  other  cases  which  have  been  cited.  The  limitation 
to  which  I  have  referred  is  this— and  I  think  Byrne,  J. , 
has  folly  recognized  this.  Apart  from  some  exprf  ss 
stipohition,  a  man  has  no  right  to  hold  out  his  late 
pctftner,  or,  indeed,  anyone  else,  as  his  partner  iu 
business,  and  if  it  could  be  shown  that  the  defendants 
were  holding  out  the  plaintiffs  as  their  partners,  I 
should  think,  subject  to  what  the  defenduits  (whom 
we  have  not  heard)  might  say,  that  the  plaintiffs 
would  be  entitled  to  an  injunction.  But,  in  my 
opinion,  the  plaintiffs  have  not  established  anything 
of  the  kind. 

What  are  the  defendants  doing  ?  They  have  been 
using  the  name  of  the  old  firm,  "  Burohell  &  Co." 
They  are,  in  fact,  now  carrying  on  business  under  the 
name  of  "  Burchell,  Wilde,  &  Co,"  and  there  is  no 
reason  to  suppose  that  they  intend  to  go  back  from 
that.  They  have  not  undertaken  to  use  that  name ; 
it  would  have  been  more  satisfactory  if  they  had,  and 
perhaps  they  will  not  object  to  do  so,  after  hearing 
the  judgment  of  the  court.  How  does  that  hold  out 
these  particular  plaintifiGs  as  the  defendants'  partners  ? 
ConsiaGring  the  history  of  the  use  of  the  name 
**  Burchell,^'  it  does  not  hold  them  out  as  the  defendants' 
partners  at  all ;  and  even  if  it  could  do  so,  let  us  see 
what  the  defendants  have  done.  They  have  taken  care 
by  their  circulars  and  by  the  letters  which  they  have 
sent  to  the  best  of  their  ability  to  all  the  old  clients  of 
the  firm  to  tell  those  old  clients  who  are  the  members 
of  the  firm  of  **  Burchell  &  Co.."  who  are  carrying  on 
business  in  Victoria- street.  There  is  no  holding  out 
in  any  business-like  sense  of  the  plaintiffs  as  their 
partners,  and  I  cannot  see  anv  substantial  or  practical 
risk  which  the  plaintiffs  will  incur  by  reason  of  the 
conduct  of  the  defendants.  I  -do  not  say  that  you 
cannot  imagine  a  possible  case  in  whidi  someone 
might  be  foolish  enough  to  bring  an  action  against 
the  Burdhells  upon  the  ground  that  they  are  con- 
tinuing partners  with  the  Wildes.  But,  bearing  in 
mind  the  nature  of  a  solicitor's  business,  and  that  the 
old  clients  if  they  continued  to  employ  the  Wildes 
would  see  from  their  letters  who  the  partners  are 
this  imaginary  possibility  ought,  in  my  opinion,  to 
be  discarded.    There  is  practically  no  risk  at  all. 

I  think  that  Byrne,  J.,  has  dedded  the  case  upon 
the  correct  principle.  I  asree  with  him  that,  although 
you  may  imagine  possible  risks,  they  are  not  sub- 
stantial in  a  business  sense.  As  to  the  goodwill  of 
the  business  and  the  use  of  the  firm  name,  apart  from 
any  liability  to  which  they  may  be  exposing  the 
plaintifb,  the  defendants  are  in  the  right,  and  to  my 
mind  that  liability  is  so  shadowy  that  the  appeal 
ought  to  be  dismissed. 

1  repeat  that  it  would  be  more  satisfactory  for 
every  one  if  the  defendants  would  undertake  to  con- 
tinue to  nse  the  name  •*  Burchell,  Wilde,  &  Co." 

M  to  Wm.  Wilde,  the  son,  his  father  has  a  right 
to  take  him  into  partnership  if  he  chooses  to  do  so. 

RiGBY,  L.  J.— I  agree. 

Vaughan  Williams,  L.  J.— I  also  agree. 

Solicitors,  Burchells  &  Co, ;  BurcheU,  Wilde,  &  Co. 


migUi  CStwxt  of  S^fAitt. 
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April  27,  28. 

In  re  Masok. 
OoDEN  V,  Mason,  (a.) 
Will—Residuary  deviser-Gift  of  "  M  other  my  free- 
hold "  property— Bestriction  as  to  tenure—Wills  Act, 

1837  (1  Vict.  c.  26),  s.  25. 

A  Ustator  devised  all  other  his  freehold  messuages  and 
tenements  at  W.  and  elsewhere. 

Held  (following  the  decision  in  Springett  v.  Jenings, 
\9  W.B.  575,  L.  B.  6  Ch.  333).  that  this  was  rwt  a 
residuary  devise,  tfiere  being  no  gift  of  copyholds. 

A  gift  restricted  as  to  tenure  is  not,  any  more  t/Mn  a 
gift  restricted  as  to  locality,  a  residuary  gift. 

This  was  an  originating  summons  taken  out  to 
determine  the  question  whether  a  freehold  property 
devised  by  the  will  of  T.  W.  J.  Mason  to  his  son 
Thomas  (which  devise  failed)  was  comprised  in  a 
subsequent  devise  of  all  other  the  testator's  freehold 
messuages  and  tenements  at  Wimbledon  and  else- 
where, or  was  undisposed  of  and  went  to  his  son  as 
heu'^at'law 

By  his  wdl  made  on  the  27th  of  January,  1862,  tiie 
said  T.  W.  J.  Mason  devised  all  his  freehold  house 
and  shop  and  all  and  singular  other  the  premises  used 
by  him  at  the  time  of  his  decease  at  Wimbledon  to 
his  son  Thomas,  and  the  will  continued  "and  as  to 
all  other  my  freehold  messuages  and  tenements  at 
Wimbledon  aforesaid  and  elsewhere  and  all  my 
leasehold  estates  whatsoever  and  wheresoever  I 
give,  devise,  and  bequeath  the  same  unto  my  wife 
for  her  life  for  her  own  use  and  benefit."  And 
after  the  death  of  his  wife  the  testator  ^ve  the 
last-mentioned  freehold  and  leasehold  hereditaments 
upon  trust  as  tiierein  mentioned.  The^  will  was 
attested  by  the  son  Thomas,  and  the  devise  to  him 
consequently  failed.  . 

The  testator  died  in  May,  1865,  possessing  at  the 
time  of  his  death  certain  freehold  houses  at  Wimbledon 
as  well  as  the  house  and  shop  specifically  devised, 
and  also  some  freehold  property  at  Kingston.  The 
testator  had  no  copyhold  property. 

Benshaw,  Q.C.,  and  C.  H.  Sargant,  for  the  ijUintift 
argued  that  this  was  a  good  residuary  devise,  and 
referred  to  Bernard  v.  Minshull,  1  John.  276,  7 
W.  R.  Ch.  Dig.  104 ;  Blight  v.  Hartnoll,  31  W.  R,  535, 
23  Ch.  D.  218;  Hensman  v.  Fryer,  16  W,  B.  162, 
L.  R.  3  Ch.  App.  420. 

Warrington,  Q.C.,  and  George  Henderson,  for  the 
defendants  (the  executors  of  the  son  Thomas),  argued 
that  the  devise  was  specific,  being  restricted  to  free- 
holds, and  referred  to  Springett  v.  Jenings,  19  W.  E. 
575,  L.  B.  6  Ch.  App.  333;  In  re  Brown's  Will, 
3  W.  R  542.  1  K.  &  J.  522 ;  Wainman  v.  Field,  Kay 
507.  2  W.  R.  Dig.  117. 

Benshaw,  Q.C.,  replied. 

Kekiswich,  J.,  said :  If  free  from  authority  I  should 
have  wished  to  hold  that  this  was  a  residuary  devise, 
but  I  do  not  see  how  I  can  do  that  without  departing 
from  the  principle  which  I  understand  to  be  laid 
down  iu  Springett  v.  Jenings.  It  was  distinctiy 
argued  in  that  case  (L.  R.  6  Ch.  App.  at  p.  334)  that 
a  restriction  as  to  locality  could  not  take  away 
from  the  gift  the  character  of  a  residuary  gift, 
aud.  further,  that  section  25  of  the  Wills  Aot, 
1837,  carried  out  the  idea  of  section  24,  and  that 
takiug   the    will   as    speaking   from   the   death    of 


(a.)  Reported  by  8.  E.  Williamb,  Esq.,  Barrister* 
at-LaWf 


494 


THE  WEEKLY  REPORTER.       [Jmie «.»».]     VoL  XLTm. 


High  Ck>nBT.        In  bb  Masok.— Ufpbbton  (Apfellaht)  v.  Bidley  (Bbspohdsnt).        High  Court. 


the  testator,  the  gift  mtut  be  treated  an  reiidiiary. 
That  argument  was  expressly  negatived  by  the 
deoisioxi  of  the  Court  of  Appeal.  No  donbt  some- 
thinff  turned  there  npo9  the  use  of  the  word  **  rest," 
whi^  may  be  not  improperly  compared  with  the  use 
of  the  wora  "  other  "  in  the  present  case.  Bot  I  think 
it  is  impossible  to  read  the  judgments  of  the  Lords 
Justices  without  seeing  that  they  negatived  the 
proposition  that  a  gift  restricted  as  reguds  locality 
could  be  a  residuary  gift  If  that  is  so,  it  seems  to 
follow  that  a  restriction  as  regards  tenure  must  make 
this  devise  also  fail  to  be  residuary.  I  do  not  logically 
see  any  difference  between  the  two.  The  principle 
upon  which  the  court  seems  to  have  proceeded  was  that 
the  gift  must  be  universal  to  be  residuary.  At  first  I 
thought  that  a  distinction  might  be  drawn  between 
a  restriction  as  regards  locality  and  a  restriction  as 
rep^ards  tenure,  and  it  is  quite  possible  that  to  other 
mmds  a  distinction  of  that  sort  may  present  itself. 
But  I  must  accept  what  I  understand  to  be  the 
decision  of  the  Court  of  Appeal  and  apply  it  as  well 
as  I  can.  I  think  that  if  1  decided  now  that  a  devise 
of  freeholds,  there  being  no  copyholds,  was  residuary, 
it  would  be  logically  inconsistent,  though,  of  course, 
not  verbally  inconsistent,  with  the  decision  of  the 
Court  of  AppeaL  The  two  things  seem  to  me  to 
hang  together  so  closely  that  I  do  not  see  my  way 
to  decide  according  to  my  present  impression  without 
Redding  against  the  principle  of  that  authority. 
The  question  which  I  have  to  consider  is  whether, 
according  to  the  law,  the  words  of  the  will, 
and  the  authorities  bearinsr  upon  the  point, 
there  is  what  Mellish,  L.J.  (p.  338V  calls  a 
'*real  residuary  devise,"  and  he  explains  that 
by  saying  that  it  must  be  a  devise  **  so  worded  as 
to  apply  to  all  land  that  is  not  otherwise  disposed  of." 
If  that  particular  point  had  not  been  arspied  about  ti^e 
restriction  as  to  locality  it  might  have  been  said  that 
"  land  "  meant  all  land  vested  in  the  testator  at  the 
time  of  his  death  when  the  will  operated,  but  the 
words  of  the  Lord  Justice,  which  I  have  quoted, 
prevent  that  argument  from  being  adduced.  This 
particular  gift  is  not  so  worded  as  to  apply  to  all  land 
that  is  not  otherwise  disposed  of,  if  the  testator  had 
or  might  have  had  any  copyholds.  I  think  that  if  the 
Lords  Justices  had  had  this  very  point  before  them 
they  would,  on  their  own  reasoning,  have  been  obliged 
to  conclude  that  this  p;ift  is  not  residuary.  Melluh, 
L.  J.,  accentuates  it  agam  in  tbe  very  concluding  words 
of  his  judgment,  where,  in  commenting  on  the  words 
of  section  25  of  the  Wills  Act,  he  says:  <*That 
appears  to  me  to  show  that  the  Legislature  intended 
the  section  to  apply  only  where  there  was  what 
may  be  called  an  universal  residuary  devise — ^that  is  to 
say,  a  devise  of  all  the  residue  of  the  testator's  lands." 
In  the  event  which  was  contemplated  by  the  Wills 
Act  it  is  a  devise  of  all  the  testator's  land,  but  it  is 
not  so  worded.  No  doubt  the  word  **  other  "  deserves 
special  consideration,  but  I  need  not  dwdl  upon  that 
as  I  propose  to  decide  the  case  simply  on  the  ground 
which  I  have  stated,  that  this  gift,  according  to  the 
principle  of  the  decision  in  Spriiigett  v.  Jeninga,  is  not 
a  real  residuary  devise.  Therefore  the  particular 
property  in  question  which  is  given  to  the  son,  and 
which  he  could  not  take  under  the  specific  devise 
because  he  was  a  witness  to  the  will,  is  not  indnded 
in  the  gift  of  '*  all  other  the  freehold  messuages  and 
tenements  at  Wimbledon  aforesaid  and  elsewhere." 
The  word  "  elsewhere"  is,  of  course,  important,  but  it 
does  not  get  over  the  difficulty  that  the  description  is 
of  freehiud.  There  must  be  a  declaration  that  the 
freehold  house  in  question  descended  upon  T,  F. 
Mason  as  the  heir  of  the  testator  and  was  not 
comprised  in  the  subsequent  devise. 
SolioitOES,  H,  8.  Bridge ;  E.  J.  Manning. 


Q.  B.  Div.  1  «_»,  I- 

(ChanneU  and  BuckniU,  JJ.)  f  '^^  ^^ 

Uppebton  {Appdlanfj  v.  Bidlby  (Beapondeni).  (a.) 

Police — Pension  on  retirement — Mode  of  computati<m-' 
Annual  pay — Special  allowance — Police  Act^  1890  (53 
dk  54  Vi€t.  c.  46),  a.  1 ;  Schedule  J.,  ParU  1,  3. 

A  constable  in  the  Metropolitan  Police  force  hoi 
received  for  five  coneecutive  years  before  the  date  of  hii 
retirement  a  special  allowance  of  seven  shiUings  per  weA 
{in  addition  to  his  ordinary  weekly  pay)  in  r^ped  ofhu 
employment  on  special  duty  at  the  Houses  of  Pariiamed 
througJiout  those  years. 

Held,  by  Channell,  J.  (Bncknill,  J.,  dissenting),  that, 
in  calculating  the  amount  of  the  retiring  pension  to  wkkk 
he  vfos  entitled^  the  amount  of  the  special  aUowame  was 
not  *'payt**  and  ought  not  to  be  reckoned  as  pari  of  his 
**  annucd  pay  "  within  Schedule  /.,  Part  1,  of  the  Pdiei 
Act.  1890. 

Held,  alM  (by  Channell  and  Bndknill,  JJ.},  Oat 
*'  annual  pay  "  means  the  entire  amount  received  as  pay 
in  the  course  of  the  year,  and  not  fifty^two  times  A 
weekly  pay. 

Case  stated  by  the  Quarter  SessionB  for  tfaa  Oomify 
of  London. 

Upon  an  appeal  by  the  appellant  (a  constable  in  tks 
metropolitan  p^ce)  to  the  ^eral  quarter  scsiioni 
for  the  Countv  of  London  against  the  deciaion  of  the 
police  authority  for  the  metropolitan  polioe  distriol 
under  the  Police  Act,  1890  (viz.,  the  Secrotary  of  Stite 
for  the  Home  Department,  Sir  Hatthew  Whifti 
Bidley),  refusing  to  reconsider  the  daim  of  Oe 
appelant  for  an  increased  amount  of  pension,  ths 
court  on  the  let  of  July,  1899,  dismissed  the  af^Msl, 
subject  to  the  opinion  of  the  High  Court  npon  thii 


The  appellant  joined  the  metropolitan  police  lane 
on  the  30th  of  December,  1872,  and  on  the  1st  of 
January,  1899,  he  had  completed  notices  than  twvity- 
five  years'  approved  service  as  a  police-oonatahle.  Hs 
had  previously  signed  an  aoceptanoe  of  the  provisiooi 
of  the  Police  Act,  1890.  He  had  given  notice  to 
retire,  and  he  was  entitled  as  of  right  by  the  Police 
Act,  1890,  to  retire  and  receive  a  pension  for  life  d 
two-thirds  of  his  annual  pay  at  the  date  of  bis 
retirement. 

On  the  11th  of  March,  1894,  the  appellant,  having 
already  served  for  nine  years  as  a  polioe-oonflfcsUe 
at  the  Houses  of  Parliament,  was  selected  by  the 
Commissioner  of  Police  for  permanent  duty  al  the 
House  of  Lords,  and  continued  to  serve  in  thai 
capacity  until  the  2nd  of  January,  1899,  the  date  of  hii 
retirement.  Nineteen  constables  were  appointed  lor 
this  Special  dutv  for  the  session  of  Parluunent  only; 
but  six  constables,  of  whom  the  appellant  was  one, 
were  appointed  ^rmanently  for  the  whole  year. 

The  duties  which  the  appellant  had  to  periom  si 
the  House  of  Lords  were  to  preserve  the  peace,  tofcw 
order,  to  protect  the  person  and  property  of  the  Wgk 
Court  of  Parliament  and  persons  resorting  tiiento»  to 
attend  fire  drill,  and  protect  the  premises  from  firs^ 
and  generally  to  act  as  a  police- constable. 

From  March,  1894,  up  to  the  2nd  of  January,  1899, 
the  date  of  his  retirement,  the  appellant  was  paid 
every  week  the  sum  of  39s.,  wmch  was  made  wp 
as  follows :  32s.  being  the  ordinary  pay  of  a  eoostabis 
of  his  rank  and  service,  and  an  additional  sum  ei  7s. 
in  respect  of  the  special  duty  on  which  he  WH 
employed. 

It  was  stated  in  evidence  that  the  oommiasionsn  tf 
police  were  under  no  obligation  to  pay  the  appeDssI 

(o.)  Beported  by  T.  B.  Colqubouk  Dill,  Bsq^ 
Barrister-at-Law. 
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the  additional  Bom  of  78.  even  while  he  remaiiied  on 
ipeoial  servioe,  though  that  is  done  partly  as  a  reoog- 
nition  of  the  good  oondnot  for  whioh  a  oonstable  is 
plaoed  on  spedal  servioe,  and  partlv  beoaose  by  being 
withdrawn  from  ordinary  duty  he  loses  to  some 
extent  his  ohanoe  of  promotion.  The  entire  oost  of 
the  polioe  employed  on  spedal  duty  is  paid  ont  of 
Doneys  proviaed  by  Parliunent  in  each  year. 

mm  the  above  snm  of  32s.  the  snm  of  7d.  was 
deducted  as  a  oontribation  towards  the  Pension  Fond 
insooordanoe  with  section  15  of  the  Police  Act,  1890 ; 
hot  the  som  of  7s.  was  paid  without  any  deduction 
for  pension  being  made  therefrom. 

Tiie  appellant  signed  the  weekly  pay  list.  The 
warn  of  32s.  appears  therein  in  the  column  headed 
"Amoont  of  pay/'  and  the  sum  of  7s.  in  the  column 
lieided  "Allowances  for  special  duties." 

By  aection  15  of  the  Police  Act,  1890,  the  polioe 
ratbority  of  every  polioe  force  is  authorized  and 
fiieoted  to  deduct  from  the  pay  of  every  oonstable 
nuh  stoppages  during  sickness  as  may  be  provided  l^ 
the  regulations  respecting  the  force. 

In  ibe  metropolitan  police  force  during  absence 
owing  to  siolmess  one  shilling  a  day  is  usual^  stopped 
from  the  ordinary  pay  of  a  oonstable,  and  in  the  case 
of  a  oonstable  employed  as  the  appellant  was  on 
ipedal  duty  and  receiving  special  allowance  in  respect 
thereof,  such  allowance  is  usually  stopped  in  addition 
to  tiis  stoppage  of  Is.  a  day  from  his  ordinary  pay, 
Boziiig  the  period  of  such  absence  the  amount  of  the 
lUowtnoe  would  be  paid  to  the  constable  who  actually 
pofonned  the  special  duty. 

A  good  service  allowance  of  £25  per  annum  is 
gnated  to  each  of  the  eight  senior  superintendents  of 
tiie  metropolitan  police  force,  and  the  allowance  is 
tekm  into  account  in  the  calculation  of  pensions. 

Upon  the  appellant's  retirement  the  respondents 
twacded  him  a  pension  of  £55  9s.  4d.  a  year,  payable 
in  qnarterly  instalments.  This  sum  of  £55  9s.  4d. 
waa  fifty-two  times  the  sum  of  £l  Is.  4d.,  which 
nun  of  £1  Is.  4d.  was  two-thirds  of  the  above- 
mentioned  sum  of  £1  12s. 

Upon  behalf  of  the  appellant  it  was  contended :  (a) 
Thst  he  was  entiUed  to  receive  a  pension  at  the  rate 
of  two-thirds  of  the  sum  of  £1  198.  per  week,  and 
thst  the  sum  of  7s.  which  was  expressly  voted 
hy  Parliament  as  a  special  duty  allowance,  and 
ud  been  paid  to  the  appellant  for  a  period  of  nearly 
^▼e  years,  was  "  pay  "  within  the  meaning  of  the 
lit  Schedule,  Part  1,  to  the  Police  Act,  1890,  and  that 
the  purpose  of  that  Act  would  be  defeated  if  a  polioe 
nthoiity  could  treat  as  non-pensionable  a  special 
duty  allowanoe  attached  to  a  permanent  appointment. 
[h]  That  the  appellant's  "annual  pay,"  within  the 
mesoing  of  the  Police  Act  1890,  did  not  mean  fif  ty- 
twotniMS  his  weddy  pay,  but  865  times  his  daily  pay. 
Is  support  of  the  latter  contention,  a  return  to 
PnHament  st^iied  by  the  Gonmiiasioners  of  the 
Hetropofitan  Police  was  put  in.  This  return  com- 
plies a  statement  of  the  salaries  or  pay  per  annum 
of  each  class  of  the  metropolitan  police  force,  including 
fioostaUes  who  are  paid  weekly,  and  the  salaries  or 
uypsr  annum  of  these  constables  are  calculated  at 
mf'two  times  the  weekly  pay,  plus  one  day's  pay. 
Ihe  special  daty  allowances  of  the  police  employed 
n  ipecial  duty  at  the  House  of  Lords  are  sindUurly 
jimlated  in  the  estimate  of  the  money  voted  by 
iMisoient. 

On  behalf  of  the  respondents  it  was  contended :  (a) 
that  the  appcdlant  was  only  entitled  to  a  pension  at 
tie  rate  of  two-thirds  of  £1  12s.  a  week,  and  that 
tha  smn  of  7s«  was  not  part  of  his  pay  as  a  constable, 
kt  was  only  an  allowance  in  the  nature  of  a  gratuity, 
tod  that  tms  sum  of  7s.  was  properly  not  taken  into 
*»»nt  in  arriving  at  the  pension  aue  to  the  appellant. 


{b)  That,  as  the  appellant  was  paid  weekly,  his  "  annual 
pay"  meant  fifty-two  times  his  weekly  pay,  and  not 
plus  one  day's  pay,  and  that  the  pension  of  £55  9s.  4d.f 
was  the  proper  yearly  pension  due  to  the  appellant. 
The  majority  of  the  court  were  of  opinion  uiat  the 
appeal  shomd  be  dismissed,  and  the  appeal  was 
dismissed  accordingly,  subject  to  the  opinion  of 
the  court  upon  this  case. 

The  questions  for  the  opinion  of  the  court  were 
(a)  Whether  the  sum  of  78.  though  called  an 
allowance,  was  '*  pay  "  within  the  meaning  of  the 
Police  Act,  1890,  and  as  such  ought  to  have  been 
taken  into  consideration  in  arriving  at  the  amount  of 
the  pension  due  to  the  appellant ;  and  (5)  whether 
*'  annual  pay  "  means  fifty-two  times  the  weekly  pay, 
or  365  times  the  daily  pay. 

The  Police  Act,  1890  (53  ft  54  Vict.  c.  45),  provides : 

Section  1.— ''Subject  to  the  provisions  of  this  Act, 
every  constable  in  a  police  force— (a)  if  he  has 
completed  not  less  than  twenty-five  years'  approved 
service,  .  .  .  shall  .  .  .  be  entitled  wi&out  a 
medical  certificate  to  retire  and  receive  a  pension  for 
life." 

Schedule  I.,  Part  l.—(l)  The  pension  to  a  oonstable 
on  retirement  shall  be  within  the  maximum  and 
minimum  limits  following ;  that  is  to  say — (c)  if  he  has 
completed  twenty-five  years'  approved  service,  an 
annual  som  not  less  than  thirty  sixtieths,  nor  more  than 
thirty-one  fiftieths  of  his  annual  pay,  with  an  addition 
of  not  less  than  one-sixtieth,  nor  more  than  three- 
fiftieths  of  his  annual  pay  for  every  completed  year 
of  approved  service  aoove  twenty-five  years,  ^  so 
however  that  the  pension  shall  not  exceed  two-thirds 
of  his  annual  pay";  Part  3  (11)  "In  estimating 
any  pension,  gratuity,  or  allowance  for  the  purposes 
of  this  Act — (oj  a  pension  or  gratuity  to  a  constable 
shall  be  caloulatea  accordingly  to  the  amount  of  his 
annual  pay  at  the  date  of  his  retirement." 

Pickeragill,  for  the  appellant.— The  allowance  for 
special  service  is  part  of  the  constable's  pay. 
" Pay "  includes  more  than  mere  <* salary":  2  &  3 
Vict.  c.  47,  ss.  9,  22 ;  Police  Act,  1890,  ss.  14,  15. 
The  fact  that  in  the  pay  list  the  special  allowance 
was  not  treated  as  pay  does  not  affect  the  question. 
The  allowance  was  regularly  paid  to  and  received  by 
the  constable  for  five  years  and  ought  therefore  to  be 
regarded  as  part  of  his  pay  for  the  purpose  of 
calculating  his  pension:  B^,  v.  PaidmaBter-Oenerdl, 
26  W.  B.  322,  3  Q.  B.  D.  428.  As  to  the  second 
point,  annual  pay  in  Schedule  I,  Part  1  (c)  of  the 
Police  Act,  1890,  means  365  times  the  daily  pay— -the 
whole  sum  received  by  the  constable  for  his  services 
in  the  course  of  the  year — ^the  fact  that  it  is  paid 
weekly  is  immaterial. 

Macmorran,  Q,C.  {J.  P,  Grain  with  him),  for  the 
respondents. — Section  11  of  the  Police  Act,  1890, 
makes  the  decision  of  the  quarter  sessions  final,  but 
that  point  is  waived.  There  is  a  distinction  between 
«  pay  "and ''emoluments"  both  in  this  Act,  s.  32 
(5),  and  in  other  Acts,  such  as  the  Superannuation 
Act,  1859  (22  Vict,  c  96),  and  the  Poor  Xaw  Officers 
Superannuation  Act,  1896  (59  &  60  Vict  c.  50). 
The  appellant's  pay  was  32s.  per  week,  and  the  7s. 
per  week  is  an  additional  emolument  or  gratuity; 
the  commissioners  were  not  bound  to  pay  it,  nor 
could  the  constable  have  maintained  an  action 
respecting  it.  The  special  emplovment  and  the 
allowance  for  it  might  have  ceased  at  any  time. 
On  the  second  point  the  payment  was  a  weekly 
payment  and  uie  annual  amount  is  properly 
caumlated  at  fifty-two  times  the  weekly  amount. 

Piekeragill  replied. 

CHAimBLL,  J.—Upon  one  point  in  this  case  we 
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each  of  us  have  some  oonnderable  diffionlty,  and  we 
must  give  onr  own  opmions,  though  they  are  not 
quite  identioaL  We  have  to  consider  the  Police  Act 
of  1890,  and  the  main  difference  between  that  Act 
and  the  prior  Acts  is  that  in  certain  ca^es  it  gives  to 
constables  their  pension  as  of  right.  The  sections  of 
the  Act  which  give  that  pension  as  of  right  do  not 
themselTes  define  the  amount  of  the  pension.  The 
pension  that  the  constable  is  entitled  to  is  a  pension 
in  accordance  with  the  pension  scale  for  the  force. 
Ab  to  this  pension  scale,  the  statute  says  that  the 
fixed  scale  to  be  adopted  by  the  police  authority 
must  be  within  the  maximum  and  minimum  limits 
set  forth  in  Part  1  of  the  first  schedule  to  the  Act. 
We  have  uot  had  put  before  us  the  words  of  the  soide 
for  the  metropolitan  police;  but  it  is  stated  to  us, 
and  I  assume  accurately  stated,  that  what  was 
adopted  there  was  the  maximum  of  this  schedule, 
BO  that  we  must  deal  with  the  question  as  to  what 
pension  the  appellant  is  entitled  to,  according  to  the 
words  of  the  maximum  of  this  scftle.  The  only  words 
that  are  important  in  this  connection  are  the  words  in 
Part  1  of  Schedule  I.,  which,  after  dealing  specially 
with  the  pensions  in  reference  to  various  years' 
services  in  section  1,  (c)  ends  thus :  *'  So,  however,  that 
the  pension  shall  not  exceed  two-thirds  of  his  «^Ti«Tiikl 
pay.^'  ^  The  appelhmt  in  this  case  has  been  granted 
a  pension  upon  the  footing  of  its  being  two-t£irds  of 
what,  for  that  purpose,  was  assumed  to  be  his  annual 
pay ;  so  that  what  we  have  to  find  out  is  what  was 
his  "  annual  pay  "  within  the  meaning  of  those  words 
in  the  schedule.  **  Annual  pay,*'  so  far  as  I  see,  is 
only  used  in  the  schedule,  and  it  is  used  in  sevend 
other  places  in  the  schedule  both  in  Part  1  and  Part 
3.  But  <'pay"  is  used  in  other  places  throughout 
the  Act,  and  I  think  that  <'pay"  and  "lOlow- 
ances'*  are  shown  by  the  Act  to  have  been,  at  the 
time  of  the  passing  of  the  Act,  separate  matters, 
separately  treated  by  prior  statutes  and  in  tiiis 
statute.  In  the  case  of  certain  persons  in  the 
metropolitan  police,  by  virtue  of  the  Metropolitan 
Police  Staff  (Superannuation)  Act  of  1875,  relating 
to  the  superannuation  allowances  of  certain  officers 
of  the  staff  of  the  metropolitan  police — ^not  of  all  con- 
stables, but  of  certain  officers  of  the  staff— those  officers 
apijear  to  have  had  pensions  calculated  both  upon 
their  pay  and  upon  uieir  allowaDces,  and  in  section 
32  of  the  Police  Act  of  1890  provisions  are  made 
for  applying  that  Act  to  the  metropolitan  police  force. 
Section  32  says:  ''This  Act  shall  apply  to  the 
metropolitan  poUoe  force,  subject  as  follows :  (5)  The 
rate  and  conditions  of  pension  of  the  chief  com- 
missioner of  metropolitan  police  and  of  the  assistant 
commissioners  of  metropolitan  police  shall  be 
regulated  by  the  provisions  of  this  Act,  and  not  by 
the  provisions  of  the  Metropolitan  Police  Staff  (Super- 
annuation) Act,  1875,  but  the  said  chief  commissioner 
and  assistant  commissioners  shall  be  entitied  to 
pension  under  the  provisions  of  this  Act  in  respect  of 
any  emoluments  in  respect  of  which  they  are  entitled 
to  a  superannuation  allowance  made  under  the 
Metropolitan  Police  Staff  (Superannuation)  Act. 
1875.'*^  So  that  those  particular  officers  were  to 
come  under  this  Act  and  have  a  pension,  not  upon 
their  pay  only,  but  they  were  to  have  the  additional 
benefit  that  the  Act  of  1875  gave  them,  and  that 
benefit  was  preserved  to  them.  That  seems  to  me  to 
show  that  "  pay  "  meant  pay  strictiy  so  called,  and 
that  there  were  other  things  that  might  possibly  be 
treated  as  pay,  but  which  in  fact  were  not  treated 
as  pay.  Pay  in  itself  would,  I  suppose,  cover 
any  money  remuneration  for  services,  and  con- 
sequentiy  such  sums  as  we  have  got  to  con- 
sider in  this  case  would  primd  facte  come 
within    the   ordinary  meaning   of   the  word   pay. 


but  the  question  is,  whether  they  come  within  the 
meaning  of  the  word  "  pay  "  in  tlus  Act.    If  it  is  the 
fact  that  pay  is  distinguished  from  allowances,  and 
that  it  had  been  so  distinguished  prior  to  the  passing 
of  this  Act,  then  I  think  when  the  word  *'  pay  "  is 
used  in  this  Act  one  would  treat  it  as  having  the 
special  meaning  which  it  had  at  that  time  between 
police-constables  aud  the  people  who  pay  them.    In 
this  particular  case  the  question  arises  as  to  the  pay 
of  a  constable  attending  at  the  House  of  Lords  on 
permanent  duty  for  the  whole  year.    A  considerBble 
number  of  constables  attend  at  the  House  of  Lords 
and  the  House  of  Commons  also  daring  the  session 
only.    Let  us  deal  first  with  those  persons.    They 
attend  so  many  weeks,  not  all  the  year,  and  they 
have  one  shilling  a  day  while  they  attend.    They  are 
paid  it  weekly,  and  a  sheet  is  made  out,  which  they 
sign,  and  in  mat  sheet  there  is  their  regular  amoont 
of  pay  which  has  been  offered  to  them  when  tiiey 
entered  the  service,  increased,  of  course,  as  they  have 
increased  in  rank ;  but  the  pay — ^pay  which  is  properly 
and  strictly  pay — ^is  put  in  one  colunm,  and  then  from 
that  there  is  deducted  the  proportion  for  the  super- 
annuation fund,    l^en  there  is  added  to  that,  to  ^ow 
the  amount  they  are  to  receive  every  week,  certain 
allowances.    S<mie  of  those  things,  allowances  in  lieu 
of  uniform,  aUowances  in  lieu  of  coals,  allowances  in 
Ueu  of  bootis,  and  allowances  in  lieu  of  other  things, 
it  is  agreed  are  not  matters  that  come  within  Sie 
words  '*  annual  pay  "  for  the  purpose  of  calcalating 
the  pension.    This  additional  one  shilling  a  day  for 
special  duties  is  entered  as  one  of  thoee  aUowanoes, 
and  is  not  entered  as  an  amount  of  pay.    It  seems  to 
me,  therefore,  tiiat  when  that  is  given  to  the  oonataUe 
week  by  we^,  it  is  offered  to  him  not  in  the  character 
of  pay,  but  in  the  character  of  an  allowance,  such  as 
the  other  allowances  which  are  there  added  to  it.    It 
is  true  that  it  is  paid  to  him  in  one  sense  as  a  money 
remuneration  for  his  services,  and,  thereforey  if  we 
had  nothing  else  to  guide  us  we  should  say  that  it 
came  within  the    ordinary    meaning    of  the  word 
"pay."     But  here  we  have  got  pay  and  aUowanoes 
distinguished,  and  this  money  that  is  given  to  the 
constable  is  given  to  him  as  an  allowance  and  not  as 
pay,  and  is  received  by  him  as  such,  and  the  deduc- 
tion is  not  made  from  it  which  would  be  made  from  it 
if  it  were  pay  proper.     I  think,   therefore,    it  ia  a 
money  payment  which  is  given  to  him,  not  aa  pay 
within  tiie  strict  meaning  of  the  word  pay,  but  is 
given  to  him  in  the  same  way  as  his  allowance  in  lieu 
of  coals  and  other  things ;  and  it  seems  to  me  to  be 
the  same  in  the  case  of  the  man  who  only  serves 
temporarily — the  man  who  serves  at  the  Hooae  of 
Lords    and   the   House   of    Commons   daring    the 
session  only — and   it  is  the  same   in  the   case   of 
the  man  who  goes  to  a  race  meeting,  or   goes  to 
some  other  special  duty,  and  who,  in  consequence 
of  so  going,  through  serving  perhaps  longer  honrs, 
gets  an    additional   shilling  a  day  or  soa&e    other 
additional  sum.     In  the  cases  of  those  temporary 
employments,  even  if  the  sum  so  given  is  pay,  I  do 
not  think  it  can  possibly  be  said  to  be  *'  annual  pay." 
Consequentiy,  is^   reference   to   those   constauss  I 
should  have  no  difficulty  whatever  in  saying  that  in 
those  cases  the  extra  special  allowance  for  the  special 
duties  cannot  be  considered  pay  to  be  taken  into 
account  when  considenng  the  question  of  pensioni 
The  poiut  that  causes  us  difficulty  in  this  case  is  this ; 
Parliament,    I   suppose,    provides    money   for    the 
payment  of   the   staff  of   constables    who    attend, 
amongst  other  places,  at  the  House  of  Ijords,  a«<^ 
they  provide  for  so  manj  constables  for  the  whole 
year  and    so   many  during   the  session,    and  they 
provide  the  funds  by  which  to   pay  specsial  duty 
aUowanoes  at  one  shilling  per  day  for  six  oonstahlei 
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for  the  whole  jMur,  and  for  nineteen  oonitablM  for  the 
Mnion  only.  Now,  the  present  appellant  is  stated  in 
the  case  not  merely  to  have  in  fact  served  diirin|^  the 
whole  of  the  last  year  before  he  retired— whidh  I 
think  wonld  not  pat  Idm  on  any  different  footing  from 
that  of  a  man  who  had  served  so  manT  weeks— nbat  to 
have  served  in  this  spedal  dnty  for  the  whole  of  the 
period    from    1894    down    to    his    retirement     in 
January,    1899.       The    diffioalty,    to     my    mind, 
•ad  it   is  a  considerable   dxffiouKy,  is   as   to    the 
six  constables  who  are  npon  a  different  footing  and 
io  a  diflSarent  position  from  the  constables  who  were 
employed  during  tlie  session  only,  because  the  case 
lays  that  the  appellant  havingalready  served  nine 
yeanas  a  police-constable  at  the  Houses  of  Parliament, 
was    selected   by   tiie  Commissioner  of  Polios  for 
permanent  duty  at  the   House   of   Lords.      I   do 
not  suppose  the  appellant  was  guaranteed  his  position 
there   any   more   than    any    other    constable   wa^ 
guaranteed  his  position ;  but  he  was  told  apparently 
that  if  things  went  on  all  right,  and  if  he  oehaved 
himself  properlv,  and  so  on,  he  would  be  put  on  the 
permanent  staff  there.    The  result  of  that,  possibly, 
may  not  be  to  make  a  legallv  enforceable  contract  for 
th«4  extra  shilling  a  day ;  but  in  substance  he  was 
to/d  he  would  get  an  extra  shilling  a  day.     Con- 
sequently there  is  very  much  more  difficulty  about 
mfufinflr  to  say  that  the  appellanVs  remuneration  for 
his  wo»  at  the  House  of  Lords  was  not  merely  pay 
because  it  was  a  money  remuneration  for  his  services, 
hnt  was  also  annual  pay  because  he  was  put  in  the 
position  that  he  mi^t  expect  at  any  rate  to  get  it  all 
through  the  year.     I  thi&  on  the  whole,  although  I 
have  ^rreat  difficulty  about  it,  that  it  does  not  make 
any  difference  that  this  sum  wasneidto  the  appellant, 
not    as    part    of   his   pay — wnich  he   mu^t   have 
midervtood  quite  well  was  a  separate  thing  from  his 
allowances — but  was  paid  to  him  as  part   of   his 
allowMioes,  notwithstanding  that  he  got  it  all  through 
the  year.      On  the  whole,   therefore,  although  not 
without  oonsiderable  doubt,  founded  solely  on  that 
partioiikur  statement  in  the  case  that  he  had  been 
•eleoted  for  permanent  duty,  I  come  to  the  conclusion 
that  this  sum  of  7s.  a  week  cannot  be  treated  as  either 
"pay  *'   or  "  annual    pay  "    for   the  purposes   of 
OMoolating  this  pension, 

I  now  come  to  the  remaining  point  —  namely, 
ae  to  the  extra  day.  As  to  that,  as  I  have 
pointed  out,  the  words  ''annual  pay"  are  not 
referred  to  at  a*l  in  the  Act  until  we  come  to  the 
iohedule.  When  we  get  to  the  schedule,  the 
appellant's  pension,  the  schedule  says,  is  not  to  exceed 
two- thirds  (and  this  scale  says  it  is  to  be  two-thirds) 
of  his  annual  pay.  What  is  his  annual  pay  ?  It  is 
not  a  sans  contracted  to  be  paid  to  him  by  the  year. 
He  is  not  paid  so  many  pounds  a  year,  and  con- 
leqnently  it  cannot  mean  that.  The  police  authorities 
Donld  not  say  to  this  consteble  that  he  is  not  paid  by 
the  yBmr  at  all,  that  his  salary  is  not  by  the  year  and 
that  there  is  no  contract  to  pay  him  so  many  pounds 
a  year,  and  that  consequently  he  has  no  annual  pay. 
rhey  have  not  contended  that.  '*  Annual  pay  "  does 
not  mean  pay  under  an  annual  contract  for  an  annual 
nate — ^tbat  is  to  say,  for  so  much  per  annum. 
Ef  not»  ^rhat  doee  it  mean  P  It  must  mean  the  sum 
vMch  the  man  receives  for  his  services  during  the 
^Mur.  I  do  not  see  my  way  to  saying  that  it  depends 
xpoa  tbe  nomber  of  pay  days  in  the  jrear.  Counsel 
far  the  sqppellant  has  pointed  out  that  if  it  depended 
>a  thsvt  toere  would  be  some  years  in  which  there 
iroold  be  fifty-three  pay  days.  Supposing  he  retired 
n  the  year  following  such  a  year,  could  it  be  said 
liat  therefore  his  pension  should  be  calculated  on  the 
Ifty-tfaree  weeks'  pay,  as  he  was  paid  fifty-three  times 
luring  that  year?    I  do  not  thiu  we  could  say  that. 


and  the  ccnssqnence  is  that  we  must  say  that  hs 
is  eotiUed  to  the  fifty-two  weeks  and  the  one 
day.  Those  days  are  all  in  the  year,  and  as 
the  contract  is  not  an  annual  contract,  the  totol 
amount  must  be  the  amount  which  he  was  entitled 
to  receive  annually,  and  what  he  receives  for  his 
services  during  the  year  are  fifty-two  times  thirty- 
two  shiUingM  and  the  proportionate  part  for  the 
one  day.  He  is  paid  in  the  first  week  of  the 
next  year,  and  he  is  paid  so  many  days  in  one  year 
and  so  many  days  in  the  other,  and  with  regard  to 
the  one  day  which  belongs  to  the  previous  year,  I 
think  that  must  be  added.  I  do  not  see  my  way  out 
of  that  view  of  the  case,  although  I  can  understand 
how  the  present  practice  has  grown  up.  In  the 
result,  therefore,  my  opinion  is  that  this  appeal 
should  be  allowed  to  the  extent  of  the  necessary 
alteration  of  that  one  day,  but  not  further. 

BxromriLL,  J.— With  regard  to  the  second  point  I 
agree,  and  I  have  nothing  to  add.  It  is  onlv  on  the 
first  point  that  unfortunately  we  do  not  hold  quite 
the  same  opinion.  I  think  I  am  sale  in  saying  that 
the  object  of  this  Act  was  to  found  a  new  scheme  for 
the  pensions  of  police-constables,  because  I  am 
Quoting  the  words  of  the  present  Lord  Ohief 
Justice  in  the  case  of  Buff  v.  Secrekiry  of  Siats  for 
the  Home  Depofiment,  60  J,  P.  343,  in  which  mv  brother 
Channell  was  counsel.  Lord  BusseU,  C.J.,  there 
says:  "The  short  eflfoct  of  the  PoUce  Act,  1890,  was 
to  found  a  new  general  scheme  of  police  pensions 
which  was  not  intended  to  be  binding  upon  existing 
constables  .  .  .  who  declined  in  writmg  to  accept 
its  provisions."  It  is  quite  dear  that  that  Act  of 
1890  was  the  first  Act  of  Parliament  which  gave  to 
polioe-constebles  an  absolute  right  in  certain  evente, 
to  receive  a  certain  pension.  In  this  case  the 
appellant  was,  and  had  been  for  a  long  time  before 
1894,  chosen  by  those  in  autiliority  over  him  for 
permanent  duty  at  the  House  of  Lords.  I  suppose 
he  was  probably  given  the  opportunity  of  refusm^, 
and  indeed  he  must  have  been,  as  we  find  it  steted  m 
the  case  that  the  7s.  now  in  question  was  partly  as  a 
reward  for  his  past  services,  and  partly  as  a  solatium 
for  his  lost  chances  of  proBU>tion  which  he  might 
have  had  if  he  had  not  gone  there.  I  think,  there- 
fore, we  may  take  it  that  as  between  the  Oommisdioner 
of  Police  and  the  appellant  it  was  agreed  that  he 
should  be  permanently  appointed  to  serve  there- 
after at  the  House  of  Ltnds — ^that  is  to  say,  not 
only  from  week  to  week,  but  from  vesr  to  year, 
should  he  so  long  remain  in  the  force.  There  he  went 
and  there  he  remained  for  five  years,  during  which 
time  he  received  in  fact  no  more  and  no  less  than 
that  money  which  was  in  fact  allocated  to  him,  as  we 
see  by  the  Parliament«ry  letter  which  has  been  put 
in,  dated  the  81st  of  December,  1897.  In  that  letter, 
which  was  submitted  from  the  Treasury,  the  clerk 
says :  "I  am  directed  by  the  Lords  Oommissioneni 
...  to  .ask  for  funds  for  the  payment  of  the 
metropolitan  police  employed  withm  the  precincts 
of  the  Houses  of  Parliament  in  the  same  way  as 
police  are  paid  for  when  employed  outside  public 
buildings."  Then  come  the  figures.  First  of  all 
there^  are  certain  figures  for  inspMtors  and  constables, 
mentioning  partiouarly  five  constables  for  the  session 
only,  and  then  comes  what  is  called  spedal  duty 
allowance,  and  under  that  heading  come  six  con- 
stables, of  whom  the  appellant  is  one,  who  would 
receive  for  the  whole  year  payment  of  one  shilling  a 
day.  I  do  not  think  it  can  be  said  that,  because  wis 
one  shilling  a  day  is  called  a  special  duty  allowance, 
it  ceases  at  the  end  of  the  year  to  be  in  fact  annual 
pay.  I  think  we  must  take  the  words  of  the  Act  to 
mean  exactly  what  they  say.    I  will  now  look  at 
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another    Act    of     Parliament    to    which    oonnael 
for   the   appellant   has  oalled   onr    attention,    the 
statute  10  Oeo.  4,  c.  44.    That  was  a  Polioe  Act, 
and    in    that    Act    the    words   partioalarly   were 
^'salaries,    wages,    and  allowances."     We  find  no 
similar  exprewion  in  the  Police  Act  of  1890.    The 
only  word  which  is  used  in  the  body  of  that  Act,  as 
distinguiBhed  from  the  schedule,  is  <'pay."    When 
we  come  to  the  schedule  we  find  the  words  "  annual 
pay."     How  are  those  words  ''annual  pay"  to  be 
construed  f    In  the  first  schedule.  Part  3,  it  is  said 
that:    ''In   estimating  any   pension,  gratuity,    or 
allowance  for  the  purposes  of  this  Act,  a  pension  or 
gratuity  to  a  constable  shall  be  calculated  according 
to  the  amount  of  his  annual  pay  at  the  date  of  his 
retirement."    I  say  at  once,  that,  in  my  opinion,  it 
cannot  be  argned  against  the  appellant  that  those  in 
authority  chose  to  draw  up  this  pay-sheet  in  the  way 
which  they  did.      It  may  be   that  they  had  good 
reason     for     subdividing     it     into     tiie     column 
of      "amount     of    pay^'    and    the     column      of 
"allowances,"    under  which  we   find  "for  special 
duties"  this  one  shilling  a  day  or  seven  shillings 
a   week.       It   is    certainly    an    unfortunate    cir- 
cumstance  that    the    constable    has   for    so   loog 
feigned    that   sheet,     because    it    would    lead   one 
to  think  that  he  was  looking  upon  this  seven  shillings 
not  as  his  ordinary  wage,  but  as  something  in  addition 
to  it.    I  think  it  would  be  wrong,  simply  because  he 
has  done  that  and  has  signed  that  pay-sheet,  sub- 
mitted to  him  by  his  superiors  for  signature,  because 
those  in  authority  have  chosen  to  form  t^eir  pay- 
sheet  in  that  way,  to  say  that  the  money  receivea  by 
him,  thirty-two  shillings  his  ordinary  wage  and  seven 
shillings  his  extraordinary  wage,  do  not  make  up  at 
the  end  of  the  year  his  annual  pay.    I  i^ink  they  do, 
and  I  think  it  would  be  wrong  to  hold  otherwise, 
unless  we  see  that  we  are  doing  violence   to    the 
language  of  the  Act.    I  think  that  if  the  Act  had 
meant  to  exclude  such  payment  as  this  permanent 
payment  of  one  shilling  a  day,  for  permanent  services 
such  as  were  rendered  by  the  appellant  in  this  case, 
it  would  probably  have  taken  care  to  say  so.    All  it 
says  is,  that  he  shall  be  entitled  to  his  pension,  based 
upon  die  amount  of  his  annual  pay,  at  the  date  of  his 
retirement.      I  have  had  considerate  difficulty  in 
coming   to  this    conclusion,  because  I  have  heard 
what  my  learned  brother's  view  is,  and  I  cannot, 
speaking  with  respect,  quite  hold  the  same  opinion 
that  he  does,  because  there  is  in  this  same  Act  this 
special  section — section  32 — put  in  for  the  protection 
of  certain  other  persons  whose  rights  were  created  in 
1875,   aod    I  cannot  come   to  the  conclusion  that 
inferendally  it  was  intended  by  the  Act  of  1890  to 
show  that  a  special  allowance  was  not  to  be  deemed 
part  of  a  man's  usual  pay.     I  prefer  to  go  upon  my 
construction  of  the  plion  English  in  the  Act  that  a 
man's  annual  pay  is  that  which  he  receives  in  the 
course  of  the  year,  and  if  he  receives  annually  a 
regular  wage  for  a  permanent  and  r^:ular  service, 
what  he  receives  is  in  fact  his  annual  pay. 

Appeal  dismissed  as  to  the  special  aUotoanoe  of  7s.  a 
week,  ])ut  allowed  in  respect  of  the  extra  day  in  the  year* 
Leave  to  appeal. 

Solicitors  for  the  appellant,  Mann  Sa  Crimp. 

Solidton  for  the  respondents,  Wontner  A  Sons, 


OCoutt  of  Appeal. 

From  Q.  B.  Div.  ) 

(A.  L.  Smith,  Yaughan  Williams,  [  April  SO. 

and  Bomer,  L.JJ.)  ) 

BoBBBTsoir  V.  Mayor,  &a,  of  Baxsioi;.  (a.) 
Local  govemmeid— Paving  expenses — 8WtH — AUenOim 
of  width  of  carriage'Vfay  and  footway — PuhUc  ffeaUk 
Act,  1875  (38  dk  39  Vict.  c.  65),  s.  150. 

An  urban  authority  has  no  power  under  section  IdO 
of  the  Public  Health  Act,  1875,  when  paving  and  mpkia^ 
good  a  street,  to  alter  the  width  of  the  carriage-way  oad 
footway. 

Appeal  by  the  plidutiff  from  the  jadgmeot  of 
Granthiim,  J.,  at  the  trial  without  a  jury  of  au  aeunu 
for  an  injunction  to  restmin  the  defendants  Irom 
idtering  the  width  of  the  footway  and  oarriage-wsj 
of  a  street  called  Bobereson<-road. 

The  plaintiff  was  the  owner  of  a  pieoe  of  land  vs 
the  parish  of  St.  Gteorge,  near  Bristol  which  he  Isid 
out  for  boildiDg.  He  bubiuitted  plana  to  the  8U 
Gborge's  Local  Board  as  required  by  their  bye-laws, 
tihe  plans  showing  a  new  street  oalled  Bobertsoa- 
road,  along  part  of  which  there  was  a  caniagew^ 
30ft.  wide,  and  a  footway  on  each  aide  7ft  6iD. 
wide,  and  along  the  rest  a  carriageway  27  fr.  vids 
and  a  footway  on  each  side  6ft.  din.  wide.  Tm 
plans  were  approved  by  the  local  board,  and  the  io«d 
was  made  and  duly  certified  by  the  surveyor  to  ths 
local  board. 

On  the  1st  of  November,  1897,  the  pariah  of  8L 
George  was  incorporated  by  the  Bristol  GofporatiaB 
Act,  1897.  in  the  city  of  Bristol,  and  the  St.  GeorgB*i 
District  Urban  Council  (who  were  the  snooesaort  to 
the  St.  Gkorge's  Local  Board)  were  dissolved,  and  all 
their  powers  and  duties  were  transferred  to  tiw 
defendants.  At  that  time  houses  had  been  basH 
along  Bobertson-road,  but  the  road  had  not  hsm 
taken  over  by  the  local  authority* 

In  May,  1898,  the  defendants  served  notioe  upon 
the  frontagers  in  Bobertson-road,  under  aeotion  150 
of  the  PiU)lic  Health  Act,  1875,  requiring  thesa  to 
pavtt  and  make  good  the  road  according  to  pUas 
which  showed  a  footway  on  each  side  of  the  road  of 
a  uniform  width  of  six  feet.  Upon  failure  to  oomply 
with  the  notices,  the  defendants  oommenoed  tks 
work,  when  the  plaintiff  brought  this  action. 

Grantham,  J.,  held  that  the  defendants  had  power 
under  section  150  to  deal  with  the  road  as  they 
tiiOQght  best  in  the  public  interest  both  as  regards 
carriage-way  and  footway.  He  aooordingly  gavs 
judgment  for  the  defendants. 

The  plaintiff  appealed. 

J.  A.  Foote,  Q.C.  {Duke,  Q.C.,  and  F.  E.  WecMeriy, 
with  him),  for  tiie  plaintiff. — ^The  defendants  hav«  no 
power  under  section  150  of  the  Public  Health  Aat» 
1875,  to  alter  the  respective  widths  of  the  oaniage- 
way  and  footway  of  a  street  They  most  pave  Mid 
make  the  street  as  it  is  dedicated  to  the  pabho.  Thsj 
cannot  alter  the  dedication.  They  may,  periim^ 
after  tiiey  have  taken  the  street  over,  alter  the  wiatk 
of  the  carriage-way  and  footway  under  aeotiosi  140, 
but  if  they  do  so  they  are  liable  to  pay  < 
under  section  308.  The  learned  juog 
wrong. 

He  referred  to  Fisher  v.  Prowse^  2  B.  &  &  770. 

Joseph  Walton,  Q.C,  and  Clavdl  Sailer,  for  ths 
defenoants.— The  defendants,  as  the  uxban  aanitaiy 

(a.)  Beported  by  F.  G.  Buokxb,  Bsq.,  Banister- 
at-Law 
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auihotityy  have  power  nnder  aeofcion  150  to  "  pave  " 
the  itroet— that  ii,  they  may  alter  the  reepeotive 
widthe  of  the  oamege-way  and  footway  as  they 
think  best  in  the  pnUio  interast.  The  only  remedy  of 
the  owner  of  the  sofl  is  to  appeal  to  the  Local 
Qovemment  Board  nnder  section  268.  The  Act  gives 
the  local  authority  power  to  override  the  rights  of 
private  persons  in  the  interest  of  the  public. 

A*  L.  Smith,  L.J. — In  mv  opinion  this  appeal 
most  be  allowed.  The  plaintiff  was  the  owner  of  a 
piece  of  land  which  he  laid  out  as  a  building  estate. 
He  laid  out  a  road  through  it.  He  submitted  pluis 
to  the  local  authority  which  were  approved  by  them, 
and  the  road  was  then  made.  The  road  had  a 
oanriaffe-way  and  a  footway  on  each  side.  In  1897 
the  locus  in  quo  was  incorporated  in  the  city  of  Bristol, 
and  the  defendants  became  the  local  authority  for  the 
diaiiict.  The  defendants  thereupon  served  notices 
opon  the  frontages  along  the  road  under  section  150 
of  the  Public  HttJth  Act,  1875,  requiring  them  to  pave 
and  make  good  the  road,  according  to  plans,  which 
■hewed  that  the  footway  on  each  side  was  to  be  cut 
down  to  a  uniform  widUi  of  six  feet,  and  the  space  so 
cut  off  the  footway  was  to  be  thrown  into  the 
oarriage-way.  In  other  words,  the  defendants  pro- 
posed to  alter  that  which  the  plaintiff  had  dedicated 
to  the  use  of  foot  passengers,  and  to  convert  pert  of  it 
into  a  carriage-way.  In  my  opinion  section  150  gives 
them  no  such  power.  There  is  no  power  to  convert 
any  part  of  the  footway  into  the  carriage-way,  or  any 
part  of  the  carriage-way  into  the  footway.  They  can 
pave  and  make  good  tike  existinsr  carriage-way  and 
footways,  or  ei&er  of  them.  Whether  they  ought 
to  have  such  a  power  is  not  for  me  to  consider.  They 
have  not  srot  it.  The  judgment  is  therefore  wrong, 
and  must  be  entered  for  the  plaintiff. 

Yajjobak  Williams,  L.J.-*I  agree.  In  my  judg- 
naent  the  corporation  have  no  power  under  section  150 
to  do  what  they  daim  to  be  entitled  to  do  in  this  case. 
They  must  deal  with  the  street  as  they  find  it,  and  it 
is  that  street  which  they  can  pave  and  make  good. 
Bnt  this  case  is  even  stronger  against  the  corporation, 
because  their  predecessors  have  approved  the  plans  of 
the  street  with  the  carriage-way  and  footways  of  a 
certain  width,  and  the  street  has  been  made  in 
aooordance  with  those  plans.  In  these  circumstances 
it  is  the  street  so  approved  and  made  that  the 
oorporation  can  pave  and  make  good  under  section 

BoMBB,  L.J.,  concurred. 

Appeal  allowed. 

SoliciioTS  for  the  plaintiff.  Ford  A  Ford,  for  Wans- 
hrough,  Dickenson,  Bohinson,  &  TaiyUr,  BristoL 

Solicitors  for  the  defendants,  Bohins,  Hay,  Waters, 
A  Hay,  for  D,  Travers  Surges,  Bristol. 


From  Chan.  Div.         \ 
(lindley.  M.B.,  and  Bigby  [  April  24,  25. 

and  OoUins,  L.JJ.)       j 

National  Company  fob  thb  Distbibxttion  of  Elbo- 

TBIOITY   BT   SbOOKDABY   GeNEBATOBS   (LxMITBD} 

V.  Gibbs.  (a.) 

Patent — Cfrant  to  tioo  patentees— Agreement  for  sale- 
Covenants  for  wUidity^Death  of  one  grantee — Joint 
and  several  covenants. 

A  provision  in  an  agreement  for  t?ie  sale  of  letters 
patent  granted  to  two  persons  that  an  assignment  should 

(a.)  Beported  by  J.  I.  SnBLDra,  Esq.,  Barrister- 
at-Law. 


50  executed  and  should  contain  a  covenant  hy  the  vendors 
that  tJ^  letters  patent  is  valid,  is  enforceable  against  th^ 
representatives  of  one  of  the  vendors  who  has  died  after 
the  agreement  and  before  cusignment,  and  such  representa-' 
tives  aire  liaXle  for  damages  for  breach  of  t?he  agreement 
in  this  respect. 

Decision  of  Cozens-Hardy,  J.  (47  W.  B.  518,  [1809] 
2  Oh.  289),  reversed. 

This  was  an  appeal  from  a  decision  of  Cozens- 
Hardy,  J.  (reported  47  W.  B.  518,  [1899]  2  Ch.  289). 

It  raised  a  question  as  to  the  construction  of  an 
agreement  to  assign  a  patent  granted  by  two 
patentees.  By  an  agreement  under  seal  dated  the 
25th  of  May,  1883,  and  made  between  Lucien 
Gaulard  and  John  Dixon  Gibbs  (thereinafter  called 
"the  vendors")  of  the  one  part  and  the  plaintiff 
oomoany  of  the  other  part,  after  reciting  that  the 
vendors  were  the  inventors  of  certain  inventions  in 
connection  with  the  manufacture  and  construotioQ  of 
secondary  generators  for  the  distribution  of  electricity 
and  other  apparatus  connected  with  electrical  lisrht- 
ing  for  which  they  had  obtained  her  Majesty's  letters 
patent  and  of  which  they  had  filed  specifications  and 
that  the  vendors  had  also  obtained  certain  foreign 
patents,  it  was  agreed  that  (1)  the  vendors  should 
sell  and  the  company  should  purchase  the  exclusive 
privilege  of  using,  exercising,  and  vending  all  tke 
inventions  within  the  United  Kingdom  and  the  other 
countries  named,  with  the  foil  benefit  of  all 
extensions,  &c. ;  (2)  that  "  the  vendors  and  each  of 
them  "  should  from  time  to  time  and  at  the  request 
and  cost  of  the  company  do  all  such  acts  and  things 
as  by  the  company  might  be  considered  necessary  or 
expedient  for  procuring  confirmation  of  any  of  the 
patents,  and  for  obtaining  extensions  and  prolonga- 
tions,  and  that  the  vendors  would  communicate 
all  improvements  and  other  inventions  and  at 
the  request  and  cost  of  the  company  patent  the 
same  and  execute  assurances  for  vesting  the  new 
patents  in  the  company ;  (3)  that  in  the  event  of  in- 
fringement the  company  should  "  be  at  liberty  to  com« 
mence,  carry  on  and  prosecute  in  their  own  name,  or 
in  the  name  of  the  patentees  or  any  of  them  or  the 
executors,  or  administrators  of  any  of  them  or  other- 
wise, all  such  actions  and  proceedings  "  as  the  company 
might  think  fit ;  (4)  that  **  the  vendors  and  each  of 
them  "  should  at  all  times  thereafter  give  the  company 
advice  as  to  the  use  of  the  inventions.  Clause  5  stated 
the  consideration  payable,  and  clauses  6  and  7  were  as 
follows :  '<  (6)  The  vendors  shall  without  dday,  at  the 
expense  of  the  said  company  and  to  the  satisfaction  of 
the  solicitors  of  the  said  company,  establidi  a  titie  to 
all  the  said  inventions  and  letters  ^tent  and  privileges 
hereby  agreed  to  be  sold,  and  assign  and  tnmsfer  the 
same  to,  and  cause  the  same  to  be  legally  vested  in, 
the  said  company  or  such  person  or  persons  as  the  said 
company  shall  appoint  for  the  purpose.  (7)  The 
assignment  and  transfer  of  the  said  letters  patent  and 
and  other  premises  sold  shall  be  prepared  by  and  at  the 
expense  of  the  said  company  and  shall  be  expressed 
to  be  made  in  pursuance  of  this  affreement  and  in 
consideration  of  the  payment  of  me  said  sum  of 
£220,000,  to  be  paid  in  fully  paid-up  shares  and  cash 
as  before  mentioned,  and  the  said  vendors  and  all 
other  necessary  parties,  if  any,  shall  at  the  cost  of  the 
said  company  execute  such  assignments  to  the  said 
company  or  as  they  shall  direct,  and  sudi  assignments 
respectively  shall  contain  a  covenant  by  the  said 
vendors  that  all  the  letters  patent  thereby  assigned  or 
any  letters  patent  which  may  thus  have  Men  obtained 
in  substitution  for  the  same  or  in  respect  of  such 
invention  as  is  protected  thereby  are  valid  and  in 
nowise  void  or  voidable,  and  also  such  other  covenante 
j^and  provisions  as  may  be  reasonably  required  by  the 
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§8id  oompany  for  giving  efifeot  to  the  sale  hereby 
agreed  to  be  made.  Provided  that  the  oonrideration 
money  may  be  apportioned  among  two  or  more 
assignments  as  the  said  oompany  shall  think  fit/' 
AH  the  patents  referred  to  in  the  agreement  were 
granted  to  Qaulard  and  Qibbs  and  not  to  either  of 
tiiem  separately.  Amongst  others  was  an  English 
patent  of  the  13th  of  September,  1882  (4.362  of  1882), 
which  was  in  the  nsual  form  of  a  grant  to  two 
patentees.  After  redting  that  Qaulard  and  Qibbs 
had  presented  their  petition  to  the  Crown,  and  that 
the  petitioners  had  prayed  for  a  gpnmt  "  nnto  them, 
their  ezeontors,  administrators,  and  assigns"  of 
letters  patent  for  the  sole  use,  benefit,  and  advantage 
of  the  said  invention  within  the  United  Kingdom 
for  fourteen  years,  it  proceeded  as  follows :  "  Know, 
therefore,  that  we  ...  by  these  presents  for  us. 
our  heirs  and  successors,  do  give  and  g^rant  unto  the 
said  Lucien  Qaulard  and  John  Dixon  Qibbs,  their 
executors,  administrators,  and  assigns,  our  special 
licence,  full  power,  sole  privilege,  and  authority  that 
they,  the  saia"  Qaulard  and  Qu>bs,  *<  their  executors, 
administrators,  and  assigns,  and  every  of  t^em  by 
themselves  or  by  their  deputy,  or  deputies,  servants, 
or  agents,  or  such  others  as  they,  tbe  said  *'  Qaulard 
and  GKbbs,  "their  executors,  administrators,  and 
assigns  shaU  at  any  time  agree  with  and  no  others  and 
from  time  to  time  and  at  all  times  hereafter  during  the 
term  of  yean  expressed,  shall  and  lawfully  may  make, 
use,  exercise,  and  vend  their  said  invention  '*  within  the 
United  Kingdom  **  in  such  a  manner  as  to  them  the 
said*'  Qaulard  and  Qibbs,  "their  executors,  adminis- 
trators, and  assigns  or  any  of  them  shall  in  their 
discretion  seem  meet,  and  that  the  said"  Qaulard 
and  Qibbs,  "their  executors,  administrators,  and 
assigns  shall  and  lawfully  may  have  and  enjoy  the 
whole  profit,  and  benefit,"  &c.,  coming  by  reason  of 
the  invention  for  the  period  tiierein  mentioned,  "  To 
have,  hold,  exercise,  and  enjoy  the  said  Ucenoes, 
powers,  privileges,  and  advantages  .  .  .  unto  the 
said  "  Qaulard  and  Qibbs,  "  their  executors,  adminis- 
trators, and  assigns"  for  the  term  of  fourteen 
years ;  "  and  to  the  end  that  they  the  said  "  Chbulard 
and  Qibbs,  "their  executors,  administratom,  and 
asng^,  and  every  of  them,  may  have  and  enjoy  the 
full  benefit  and  sole  use  and  exercise  of  the  said 
invention."  Qaulard  died  in  1888,  and  Mme.  Hen- 
riette  Uneeime  Buelle,  one  of  the  defendants,  was 
his  administratrix. 

In  the  present  action,  which  was  brought 
against  Qibbs  and  Mme.  Buelle,  the  comoany 
alleged  that  the  consideration  for  the  sale  of  the 
patents  had  been  paid,  that  the  patents  had  not  been 
assigned  to  the  company,  and  were  entirely  or  in  part 
void  or  voidable,  that  in  some  countries  the  patents 
had  been  declared  void,  and  that  the  company  had 
suffered  damage  by  having  to  pay  costs  and  by  the 
value  of  the  patents  having  been  reduced.  The  com- 
pany, accordingly,  claimed  (1)  that  the  defendants 
might  be  ordered  to  assign  the  patents ;  (2)  damages 
for  breaches  of  agreement  and  warrants;  and  (3) 
repayment  of  a  portion  of  the  purchase-money.  As 
against  GKbbs  the  action  was  compromised.  The 
defendant  Mme.  Buelle  alleged  by  her  defence  that 
the  plaintiff  company  had  token  proceedings  in 
France  against  her  and  others  to  enforce  the  agree- 
ment of  the  2dth  of  May,  1883,  and  that  by  an  order 
of  the  Paris  Court  of  Appeal  of  the  2nd  of  June, 
1897.  the  plaintiff  company  were  ordered  to  pay  to 
her  under  the  agreement  the  sum  of  £2,581  3s.  with 
interest,  and  that  this  sum  still  remained  unpaid,  and 
she  counterdaimed  for  payment  of  that  amount  with 
interest.  At  the  trial  of  the  action  it  was  objected 
t>iaf.  the  grant  of  letters  patent  was  to  Qaulard  and 
Gibbs  jointly,  and  that  on  the  death  of  Qau^rd  the  i 


joint  interest  pussed  to  Qibbs  by  aurvivorsbip,  and 
further,  that  the  obligation  created  by  olaiue  7  of 
the  agreement  was  merely  a  joint  covenant,  and  i^at 
the  survivor  (Hbbs  was  the  only  person  who  oonld  be 
sued  upon  it. 

OoEons-Hardy,  J.,  upheld  these  objeotiona  and 
came  to  the  conclusion  that  the  plaintiflis  wen 
not  entitied  to  any  relief  against  Mme.  Boslla, 
and  he  dismissed  both  the  action  and  the  oounter- 
daim.  Mme.  Buelle  appealed  from  this  deoision.io 
far  as  it  related  to  the  connteroLum,  and  the  ulatntiAi 
served  a  cross-notice  of  appeal  on  Mme.  BoeUa,  m 
far  as  the  judgment  related  to  the  action, 

Ewi,  Q.(7.,  and  Rowden,  Q.G.,  for  Mmd.  Budk.— 
Mme.  Buelle  is  entitled  to  judsrment  on  tbe 
counterclaim.  This  is  a  case  in  which  the  03n<-tM  h«t« 
will  puforce  the  jndgmen*'-  of  a  foreign  nonrt :  BounBon 
V.  RousiUon.  28  W.  B.  623,  14  Oh.  D.  351 :  SdkiMy 
V.  Weatenhdz,  19  W.  B.  587.  L  B.  6  Q.  B.  155. 

Oore  Browne  {MouUon,  Q.C.,  with  him),  for  ilw 
plaintiffs.  —  As  to  the  appeal,  an  agreement  to 
pay  money  for  property  cannot  been  forced  wakm 
the  property  is  transferred.  As  to  our  oross- 
appeal,  the  agreement  is  executory,  and  the  oourts 
will  enforce  it  on  the  footing  that  what  ought 
to  have  done  has  been  done.  If  these  patents  had 
been  assigned,  the  proper  covenants  to  insert  in  the 
assignment  would  luftve  been  joint  and  sever -il  ooven- 
ante  by  the  vendors:  Oonveyanoing  Aot,  1881,  s.  7; 
DavidsoVii  Precedents  (4th  ed.),  vol.  2,  part  1,  p.  359; 
Key  and  Elphinstone  (5th  ed.),  vol.  1,  p.  409. 

Eve,  Q.C,  in  reply.— The  question  is  not  what 
covenaute  might  properly  be  inserted  in  the  aMigii* 
ment,  but  whether  the  purchaser  would  be  entitled  <o 
joint  and  several  covenants  if  the  vendors  refiia<Hl  to 
give  more  than  a  joint  covenant :  White  v.  TyndaB, 
13  App.  Oas.  263,  36  W.  B.  Dig.  113. 

LiVDLEY,  M.B.^Tn  this  case  I  am  unable  aftar 
consideration  to  agree  with  the  view  adopted  by  the 
learned  judge,  but  I  doubt  very  muoh  whether  tib* 
practical  result  of  the  view  wb&dh  we  have  adopted 
will  be  more  beneficial  to  the  parties  than  the  view 
which  he  has  adopted. 

The  question  arises  in  this  way.  There  weiro  two 
patentees.  Qaulard  and  Qibbs,  who  were  entitled  to 
various  patente,  and  amongst  others  to  a  patent  fat 
England  for  the  distribution  of  electricity*  It  ii 
quite  obvious  from  what  we  learned  yesterday  thai 
tney  were  not  merely  co-owners  of  that  patesit,  bet 
thev  took  out  the  patent  in  order  to  make  moaey  bv 
selling  it  and  sharing  any  profite  which  they  n^cM 
get  out  of  it;  and  they  agreed  to  seD  It  to  the 
plaintiff  company  by  an  agreement  dated  May,  1883, 
which  was  aftivwaids  modified  by  an  a^feemflal 
dated  October,  1883.  It  was  in  substance  an  agrsa- 
ment  to  sell  the  patente  mentioned  in  the  achedals 
for  a  very  considerable  sum  of  money.  It  ia  ua- 
necessary  to  go  into  the  details  of  the  oonsideratioB. 
The  agreement  is  importent  in  one  of  ita  claassi, 
because  the  learned  judge  has  taken  what  appaan  to 
me  to  be  rather  a  short  cut  in  dealing  with  tiis 
righto  of  the  parties  under  the  agreement.  After 
agreeing  for  the  sale  and  settling  the  price,  we  cobs 
to  clauses  6  and  7,  which  relate  to  the  method  of 
carrying  out  the  agreement  by  the  vendors  Qaolatd  and 
(Hbbs.  They  were  to  a«stgn  tiie  patento  to  the  oompasT 
as  the  company  should  direct,  and  then  oomea<daa»  ?• 
which  is  very  importent,  and  which  in  in  effisoi  tiM^ 
< '  the  assignment  and  transfer  of  the  said  letter*  patsai 
shall  be  prepared  by  and  at  the  costo  of  the  company, 
and  shall  be  expressed  to  be  made  in  pursuance  cf 
the  agreement  and  in  consideration  of  the  payment  of 
the  consi'leration  money.    The  vendors  and  all  a(^ 
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otiher  neoesaary  partieB  hereto  shall  at  the  oost  of  the 
oompany  exeoate  suoh  aangmnents  to  the  oompany 
■8  they  shall  direot,  and  snoh  assignments  respeotively 
shall  oontain  a  covenant  by  the  Tendon  that  all  the 
letters  patent  hereby  assigned  or  any  snbstitated  for 
them  are  valid  and  m  no  wise  void  or  voidable;  and 
also  snoh  other  oovenants  and  provisions  as  may  be 
reasonably  required  by  the  company  for  giving  effsot 
to  the  sale  hereby  agned  to  be  made."  Them  there  is 
a  proviso  whioh  does  not  appear  to  be  important, 
that  the  consideration  may  be  apportioned  amongst 
two  or  more  assignments  as  the  company  shall  think 
fit.  That,  I  suppose,  has  reference  to  the  convenience 
of  drafting  if  they  wanted  separate  assignments  of 
tiie  separate  patents. 

This  soventh  chrase,  whixdi  I  have  read,  to  my  mind, 
distingnishes  this  case  in  principle  from  the  decision 
of  the  Hoose  of  Lords  m  White  v.  TyndaUt  npon 
whioh,  mainly,  the  learned  judge  proceeded.  He 
treated  this  agreement  as  neither  more  nor  less  than  a 
joint  covenant  by  Gaulard  and  Qibbs  to  assign  these 
patents  and  covenant  for  their  validity. 

I  cannot  think  that  that  is  a  true  construction, 
and  the  learned  judge  himself,  I  think,  almost 
admitted  it,  because  he  said  it  might  be  that 
in  a  proper  assignment  the  covenants  of  title 
would  be  joint  and  severaL  I  have  not  the 
diffhteet  doubt  that  they  would  and  ought  to  be 
joint  and  several,  and  that  the  learned  judge  has  gone 
too  far  in  deciding  the  case  upon  the  short  ground 
that  the  covenant  being  joint  and  Gaulard  being 
dead,  there  was  no  remedy  against  his  legal  personal 
repreaentative  Mme.  Buelle,  and  that  the  daim  by 
the  oompmy  against  her  failed,  and  the  oompany 
could  only  look  to  Qibbs,  the  survivor.  It  followed 
from  that  view  that  certain  rights  which  Mme. 
Buelle  set  up  in  her  counterclaim,  and  which  pro- 
ceeded upon  the  theory  that  the  covenant  was  a  joint 
and  several  one,  and  that  she  had  separate  rights 
agaanat  the  company,  also  failed. 

By  taking  that  short  cut  the  learned  judge  dis- 
missed the  action  and  the  counterclaim.  I  cannot 
think  that  that  view  is  correct,  and  what  I  propose 
to  do — and  what  my  brothers  asree  with  me  in 
thinking  ought  to  be  done— is  this:  we  ought  to 
reverse  the  judgment  and  declare  that  upon  the  true 
construction  of  the  asreement  of  the  25th  of  May, 
1883,  the  right  of  &e  plaintiflf  company  against 
ICme.  Buelle  is  to  be  ascertained  upon  the  footing 
khat  Gaulard  and  Qibbs  had  jointly  covenanted  to 
uaijgn  the  patents  mentioned  in  the  agreement  to  the 
plaintifr  company,  and  that  such  asbismnents  diould 
sontain  jomt  and  several  covenants  by  Gaulard  and 
[Hbha  with  the  company  that  such  patents  were  valid 
md  in  no  wise  void  or  voidable.  Then  declare  that 
die  amount  due  from  the  oompany  to  Mme.  Buelle 
m  her  counterclaim  is  to  be  ascertained  upon  tiie 
footing  of  the  order  of  the  25th  of  Maroh,  1898, 
whioh  refers  to  the  Frendi  proceedings  and  so  on. 
RTith  those  declarations  remit  the  action  and  the 
Kmnterdaim  f or  tiiaL 

Then  as  regards  the  costs.  Bach  cross-notic^ 
Aiooeeds,  and  what  we  propose  to  do  is  this — to 
iwcA¥e  the  costs  of  the  aotiou  and  of  the  connter- 
Jaim  and  of  this  appeal,  including  the  costs  of  the 
ylaintiif  company's  cross-notice,  to  be  dealt  with  by 
iie  judge  at  the  trial.  When  the  whole  case  is  before 
dm  the  proper  mode  of  dealing  with  these  costs  will 
le  eeaily  arrived  at. 

I  wish  to  sav  one  word  upon  the  matter  discussed 
resterday,  and  that  is  about  the  plaintiffs'  cross- 
uytioe.  If  the  learned  judge  had  not  so  linked  tiie 
«tkm  and  the  counterclaim  together  as  he  did,  and 
F  the  counsel  in  the  court  below  had  not  more  or  less 
oqniMoed  in  that  view,  I  should  have  thought,  and  I 


think  my  brothers  agree,  that  the  plaintiffd  would 
,have  been  wrong  in  giving  their  oross-uotice  of 
appeal  as  distuiguishea  from  bringing  a  cross- 
appeal,  inasmuch  as  that  cross-notice  was  ad- 
■  dressed  to  not  merely  the  counterclaim  to 
which  the  appeal  was  confined,  but  to  the  totally 
different  matter  of  their  right  to  relief  upon  their 
action,  which  is  a  separate  and  distinct  matter 
altogether.  But  having  regard  to  the  mode  in  which 
the  two  were  linked  together,  we  think  that  in  the 
circumstances  of  this  case  that  cross-notice  ought  to  be 
treated — and  we  did  treat  it  yesterday — as  if  it  were 
a  distinct  notice  of  appeaL  It  turns  on  the  true  con- 
struction of  the  rule  whioh  was  drawn  to  our  attention 
yesterday,  and  the  appeal  thero  referred  to  was  the 
appeal  by  the  defendcmts  on  their  counterclaim,  and 
looked  at  strictly  and  properly,  that  cross-notice 
could  only  be  made  available  as  an  answer  to  an 
appeal  on  the  order  from  the  counterclaim,  and 
ought  not  to  be  extended  to  the  totally  distinct 
matter — ^thatis  to  say,  the  relief  sought  by  the  plaintiffs 
on  their  daim.  But,  as  I  have  said  beforo,  and  I  am 
prepared  to  adhere  to  it,  the  circumstances  of  this 
case  were  so  special  bv  reason  of  the  course  taken  to 
which  I  have  alluded,  that  we  think  it  only  just  to 
treat  the  cross-notice  as  a  cross-appeal,  and  we  do  so 
accordingly. 

I  wish  to  be  quite  dear  about  this.  This  declara- 
tion is  not  to  exdude  any  defence  which  anybody  can 
take  to  anything.  The  rights  are  to  be  asoertained 
upon  this  footing,  reserving  all  defences  to  anybody. 
I  think  the  declaration  is  plain. 

BiGBY,  L.  J.— I  agree. 

GoLLurs,  L.  J.— I  also  agree. 

SoUdtors,  Edward  Bettdey ;  Oamphdl,  ReeveB,  <Ss 
Hooper, 


March  16,  19 ; 
April  2. 


From  Ohan.  Div. 

(lindley,  M.B.,  and  Bigby 

and  Yaughan  Williams,  L.  JJ.' 

DmisHsiM  V.  IiOin>ON  and  Wbstminsteb  Bank,  (a.) 

Lunacy — Ferson  of  unsound  mind — Foreign  domicil — 
English  property  of  foreign  lunaiic-^Foreign  receiver 
--Next  friend,  action  by—Lunacy  Act,  1890  (53  <fc  64 
Vict.  c.  5),  a.  134. 

An  action  can  he  brought  in  the  name  of  a  lunatic  not 
so  found  by  inquisition  wit?iout  the  sanction  of  the 
Orown. 

The  administrateur  provisoire,  vfith  power  to  collect 
the  personal  estate  of  a  lunatic  domiciled  abroad,  can 
bring  an  action  in  England  in  his  own  ^lame  and  in  the 
name  of  the  lunatic,  and  as  her  next  friend,  for  the 
delivery  to  him  of  her  property  in  England. 

This  was  an  appeal  from  a  decision  of  North,  J. 

The  action  was  in  the  nature  of  a  common  law 
action  for  detinue,  and  raised  questions  as  to  the 
right  of  a  person  who  had  been  appointed  by  a 
Belgian  coiurt  administrateur  provisoire  in  lunacy, 
to  have  handed  over  to  him  securities  deposited  with 
the  London  and  Westmiaster  Bank  amonntiog  in 
value  to  between  £300,000  aod  £400,000. 

The  action  related  to  property  whioh,  by  the  terms 
of  a  marriage  contract  between  the  late  Benedict 
Leopold  Goidschmidt  and  his  wife,  whose  maiden 
name  was  Marie  Woog,  was  hdd  by  husband  and 
wife  under  the  Swiss  system  of  legal  community. 
The  documents  held  by  the  bank  comprised  certificates 
of  shares  and  securities  and  bonds  and  scrip  to  bearer, 

(a.)  Beported  by  Paul  Steioeland,  Esq.,  Barrister* 
at-Law. 
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representing  investments  in  English,  oolonial» 
American,  and  foreign  oompanies  and  Qoremment 
seoorities  which  had  been  lodged  by  M.  Gbldschmidt 
in  his  lifetime.  The  income  was  collected  by  the 
bank  and  placed  to  the  credit  of  a  current  account 
M.  Goldschnudt  kept  at  the  bank. 

M.  and  Mme.  Goldsohmidt  were  married  at  Geneva 
in  1866,  M.  Goldschmidt  being  at  the  time  a  German 
merchant  resident  at  Mayence,  his  wife  being  Swiss. 

Sabseqoently  to  the  marriage  they  went  to 
Brussels  and  resided  there  for  some  twenty-five 
years,  down  to  the  death  of  M.  €k)ldschmidt  in  1892. 

He  made  a  will  bequeathing  one-fourth  of  the  half 
of  the  common  property  to  which  he  was  entitled  to 
his  wife  and  giving  her  a  life  interest  in  another 
quarter.  The  other  parts  became  distributable  among 
their  four  children.  Mme.  Goldsohmidt  was  appointed 
administrator  of  her  husband's  personal  estate  in 
England.  She  satisfied  the  shares  of  her  three  elder 
children,  but  the  share  of  the  youngest  had  not  been 
handed  over  to  him  because  he  was  under  age.  The 
bulk  of  the  property  in  the  custody  of  the  bank  was 
either  left  or  redeposited  with  them. 

Mme.  Goldschmidt  became  of  unsoimd  mind  and 
was  placed  under  the  care  of  a  Dr.  Hertz  at  Bonn,  in 
Germany,  where  she  still  resided. 

Under  the  Belgian  law  two  proceedings  can  be 
adopted  in  the  case  of  a  person  of  unsound  mind,  by 
*' interdiction"  or  "  administration."  The  former,  it 
appears,  is  analogous  to  a  formal  finding  by  a  jury  in 
this  country,  of  lunacy,  which  results  in  the  appoint- 
ment of  a  committee  of  the  estate  of  a  lunatic ;  the 
latter  a  proceeding  in  which  a  mere  receiver  in  lunacy 
is  fn>pointed.  The  family  adopted  tb  e  latter  procedure, 
and  M.  Didisheim  was  appointed  administraieur 
proviaoire  accordingly,  his  position  being  apparency 
similar  to  that  of  a  receiver  in  lunacy  in  l&igland. 
The  letters  of  administration  of  the  estate  of  her 
husband,  which  had  been  granted  to  Mme. 
Gbldsohmidt,  were  impounded,  and  administration  de 
bonis  rwn  granted  to  M.  Didisheim.  The  bank  con- 
sidered that  M.  Didisheim  could  not  give  them  a  valid 
discharge  and  refused  to  part  with  the  securities. 

This  action  was  brought  by  M.  Didisheim  and  by 
Mme.  Goldschmidt,  suing  by  him  as  her  next  friend. 
The  youngest  son — Bob^rt,  now  of  age — of  Mme. 
Goldsohmidt,  who  had  not  received  his  share  of  his 
father's  estate,  was  made  a  defendant. 

North,  J.,  held,  upon  the  authority  of  In  re  Barlow, 
35  W.  B.  737,  36  Gh.  D.  287,  and  In  re  Brown,  44 
W.  E.  17,  [1895]  2  Gh.  666,  that,  as  the  lady  had 
not  been  found  lunatic  by  a  foreign  court  of  com- 
petent jurisdiction,  M.  Didisheim  could  not  compel 
the  bazuc  to  hand  him  over  the  securities  in  this 
country.    He  therefore  dismissed  the  action. 

The  plaintiffs  appealed. 

HcUdane,  Q.O.,  and  Henry  FeUows,  for  the  appel- 
lants.—If  judgment  be  given  against  us,  the  result 
will  be  a  deadlock ;  the  moneys  will  remain  in  the 
bank  indefinitely.  It  is  said  tibat  Didisheim  is  not 
the  legal  owner  of  the  chose  in  ctction ;  even  if  that  is 
true,  the  equitable  assignee  of  a  chose  in  action  can  sue 
if  the  legal  owner  is  present  before  the  oourt.  That 
is  the  case  here :  Alivion  v.  Fwmival,  1  Or.  M.  &  B. 
277. 

They  referred  to  In  re  Princess  SoUyhoff,  [1898] 
W.  N.  77 ;  Thiery  v.  Chalmers,  Outhrie,  &  Co.,  ante, 
p.  148,  [1900]  1  Gh.  80. 

Terrell,  Q.C*,  and  McSunnney,  for  the  respondent. — 
The  first  question  is  whether  tibe  plaintiff  is  entitled 
to  maintain  an  action  for  detinue  under  any  order  of 
the  Belgian  court  or  otherwise.  We  submit  that  no 
court  except  a  Oourt  in  Lunacy  can  make  any  order 
as  to  dealing  with  the  Innatio's  property.    The  Oourt 


of  Ohancerv  may  make  an  order  to  protect  it,  hot 
not  to  hand  it  over.  Here  it  is  on  the  face  of  the 
record  that  the  plaintiff  is  a  lunatic  In  other  oasei 
it  was  not  on  the  face  of  the  record :  In  re  Barhw, 
The  custody  of  a  lunatic's  property  is  vested  in 
the  Grown ;  and  the  jurisdiction  of  the  oourt 
arises  under  Statute  of  De  PrcerogaUva  B^is  :  Ir 
re  Knight,  46  W.  B.  289,  [1898]  1  Oh.  257 ;  In  n 
Sottomaior,  L.  B.  9  Ob.  App.  677.  Domiotl  in  this 
country  is  not  necessary  to  found  jurisdiction  ova 
a  lunatic.  Sections  96,  131  (3)  of  the  I«nnaoj 
Act,  1890,  would  be  useless  if  the  plaintiffi 
contention  were  correct.  A  foreign  lunatic  ought  not 
to  be  in  a  better  position  than  an  English  lunatic  not 
so  found  by  inquisition.  The  cases  cited  are  apeoisl 
cases,  where  it  was  a  question  of  preventing  a  lunatie 
from  starving  and  such  Uke :  Beall  v.  Smith, 
22  W.  B.  121,  L.  B.  9  Oh.  App.  85.  The  court  will 
not  interfere  where  it  is  not  necessary :  Hal/hide  ▼. 
Bobinson,  22  W.  B.  448,  L.  B.  9  Oh.  App.  373. 

The  referred  to  Jones  v.  Lloyd,  22  W.  B.  785,  L.  B. 
18  Bq.  265 ;  Porter  v.  Porter,  36  W.  B.  580,  87  Ch-  D. 
420;  Howell  v.  Lewis,  40  W.  B.  88,  61  L.  J.  Gh. 
89;  Waterhouse  v.  Worenop^  59  L.  T.  Bep.  140,  S7 
W.  B.  Dig.  142. 

Haldane,  Q,G.,  replied. 

A.  FeUows,  for  the  defendant  B.  Goldschmidt. 

Thb  Ooubt  (Lindlbt,  M.B.,  BiasTand  Yaitghav 
WHiUAMB,  L.JJ.}  allowed  the  appeal. 

LiNDLsr,  M.B«,  delivered  the  oonsidared  jodgmant 
of  the  court.  He  said:  In  conseqnenoa  of  iks 
arguments  addressed  to  us  we  will  make  a  hm 
prefatory  observations  on  actions  at  law  and  suits  in 
Ohanoery  hj  persons  of  unsound  mind  not  so  foond 
by  inquisition.  If  before  the  Judicature  Acts  aa 
action  at  law  had  been  brought  in  the  name  of  such 
a  person  to  enforce  a  purely  legal  demand — say  an 
action  on  a  covenant  or  an  action  of  assumpsit  or  of 
debt,  detinue,  or  trover,  there  would  have  been  bo 
defence  to  the  action  on  the  sround  that  the  plaintiff 
on  the  record  was  of  unsound  mind.  No  plea  in  hsr 
or  in  abatement  applicable  to  such  a  oase  is  to  be 
found  in  the  books.  Such  an  action  nii^hti  perhaos, 
have  been  stayed  on  an  application  showing  that  tas 
action  was  an  abuse  of  the  process  of  the  oouzt— «  e^ 
was  brought  in  the  plaintiff's  name  widiout  hk 
authority :  see  Waterhouae  v.  Worwop^  which, 
however,  was  since  the  Judicature  AtA,  Book 
an  action  could  certainly  have  bean  stayed  by 
proceedings  in  lunacy  and  the  appointment  of  a 
committee.  Unless  the  action  were  stayed  it  woold 
proceed  to  trial  in  the  ordinary  way,  and  on  proof  of 
the  plaintiff*s  oase  judgment  would  have  been  eutared 
for  ue  plaintiff  on  the  record  and  exeoniion  iasasd 
accordingly:  see  Dennis  v.  Dennis,  2  Wms.  Samd. 
729.  If  the  plaintiff  had  sued  by  attorney  paYaMBt 
or  delivery  to  him  would  have  dischaigea  ths 
defendant  or  sheriff.  If  the  plaintiff  had  sued  m 
person  a  difficulty  would  obviously  have  aiisiw 
An  application  to  stay  execution  on  payment  into 
court  might,  we  apprehend,  have  Men  imcws 
fully  made,  or  the  court  could,  as  in  OUddom  v. 
Trebble,  9  0.  B.  N.  S.  367,  9  W.  B.  a  L. 
Dig.  70,  have  ordered  payment  to  his  next  fiinml. 
and  so  the  necessity  ox  instituting  prooeediogs  a 
lunacy  would  be  avoided:  see  generally  1  Oo9L 
Lunacy,  339,  &c.  In  Ohancery  it  IumI  long  been  Ah 
settied  practice  to  institute  suits  in  the  naiaes  of 
lunatics  not  so  found  by  inquisition  by  a  next  finaad. 
Applications  to  stay  such  suits  were  also  freqnsBt^ 
made  with  success  :  see  generally  on  such  sntta  Jomm 
V.  Lloyd;  BeaU  v.  Smith;  Famham  v.  Milamtdt 
44  W.  B.    135,   [1895]    2  Oh.  730;   In  re   Qtorys 
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ArtnOrong  in  8<ma,  44  W.  B.  281,  [1896]  1  Ch.  636. 
"Die  alleged  lonatio  oonld  make  saoh  applioation  him- 
■elf  if  he  aaserted  his  sanity,  and  any  one  willing  to  act 
as  next  friend  ooold  make  it  in  the  alleged  Innatio's 
name,  as  in  HoweU  ▼.  Lewis,  Byen  the  defendant 
might  apply:  see  Wartnaby  ▼.  WaHnaby,  Jao.  377, 
and  Porter  v.  Porter,  per  Ootton,  L.  J.  "Wnen  a  Innatic 
was  so  found  by  inquisition  the  Court  of  Chancery  would 
stay  a  suit  instituted  in  his  name  untfl  the  appoint- 
ment of  a  committee :  see  Hartley  ▼.  Gilbert,  13  Sim. 
596.  We  are  not  aware  of  any  case  in  which  a  foreign 
curator  has  been  held  to  be  an  improper  next  friend 
of  the  person  whose  curator  he  is.  Seoority  for  costs 
from  such  a  next  friend  might  be  required  if  he  was 
resident  abroad ;  but  no  suit  could  be  stayed  simply 
because  the  next  friend  filled  an  official  position  in  a 
foreign  country.  The  notion  that  either  at  law  or  in 
equity  an  action  or  suit  cannot  be  successfully  main- 
tained, if  brought  in  the  name  of  a  lunatic  not  so 
found  by  inquisition  without  the  sanction  of  the 
Grown,  is  not  supported  by  authority  or  sound 
principle.  If  this  notion  were  true,  the  orders  for 
ps^^ment  made  iQ  In  re  Barlow  and  other  cases 
which  will  be  referred  to  presently,  would  have 
been  clearly  wrong.  Such  oiders  were  not  made  in 
lunacy,  but  by  the  Court  of  Chancery,  which  had  no 
lunacy  jurisdiction.  It  is  well  settled  that  until  the 
Grown  mterferes,  or  at  all  events  until  its  interference 
10  invoked  by  a  petition  for  an  inquisition  or  by  an 
application  for  the  appointment  of  a  receiver,  the 
prerogative  of  the  Crown  has  no  practical  legal 
effect.  In  other  words,  no  person  can  avail  himself 
of  that  prerogative  without  taking  the  proper  steps 
to  induce  the  Crown  to  exerobe  it.  This  point  was 
examined  by  this  court  last  summer,  when  Seager 
Hunfs  case  was  before  it.  In  the  present  case  no 
lunacy  proceedings  have  been  taken  m  this  country ; 
nor  was  any  attempt  made  to  stay  the  action. 
Having  made  these  preliminazy  remarks  we  pass  to 
the  qaestion  more  immediately  before  the  court. 

This  action  is  by  M.  Didisheim  and  by  Mme. 
Gk>ld8chmidt,  by  him  as  her  next  friend.  The  object 
is  to  obtain  a  liu-ge  sum  of  cash  and  also  share,  stock, 
and  debenture  certificates  of  great  value  from  the 
defenduits.  The  defendants  are  quite  ready  to  pay 
and  deliver  them  up  provided  they  can  safely  do  so. 
The  bulk  of  the  property  sought  to  be  recovered 
formed  part  of  the  assets  of  M.  Goldschmidt,  a 
deceased  sentleman,  domiciled  and  resident  in 
Belgium.  He  died  some  time  ago,  and  his  widow, 
the  plaintiff,  Mme.  Goldschmidt,  obtained  letters  of 
administration  with  his  will  annexed.  By  her 
directions  most  of  the  property  in  the  hands  of  the 
defendants  has  been  pla^  in  their  books  in  her 
zisune.  She  is  domiciled  in  Belgiam  and  is  resident 
alxroacL  She  has  become  insane  and  is  in  a  foreign 
lunatic  asylum.  M.  Didisheim  has  been  duy 
s^ppointed  her  adminigtraUw  provisoire,  with 
power  to  collect  and  set  in  all  her  personal  estate. 
He  is  also  now  the  legal  ijersonal  representative  of  M. 
Gh>ldschmidt,  having  obtained  letters  of  administration 
to  his  personal  assets  left  unadministered  by  ICme. 
Goldschmidt.  He  and  she  together,  therefore,  are 
cleaurly  entitled  to  all  the  property  sought  to  be 
obtained  from  the  defendants.  They  do  not  deny  M. 
midisheim's  right  as  administrator  to  such  assets  of  the 
deceased  as  have  not  become  Mme.  Goldschmidt's  pro- 
perty ;  but  they  say  that  owing  to  what  she  did  when 
flazie,  allthedeceased'sassets  in  uieirhandsbecame  hers, 
and  tbey  are  now  aooountable  to  her  alone  for  them. 
Ab  to  the  cash  and  certificates,  which  are  the  property 
of  Biine.  Gk>ldschmidt,  the  defendants  say  they  cannot 
safely  hand  them  over  to  M.  Didisheim,  as  the  owner- 
sbip  of  them  is  still  vested  in  her  and  has  not  been 
legstUy  vested  in  M.  Didishei^    North,  J.,  has  held 


that  unless  an  order  is  made  in  lunacy  requiring 
or  authorizing  the  defendants  to  deliver  the  property 
of  Mme.  Goldschmidt  to  M.  Didisheim  they  cannot 
safely  deliver  such  property  to  him.  The  relations 
and  friends  of  Mme.  Goldschmidt  are  particularly 
desirous  of  avoiding  any  formal  adjudication  of 
limacy,  and  this  appeal  has  been  brought  on  purpose 
to  avoid  the  necessity  of  such  an  adjudication. 

The  demand  of  the  plaintifib,  it  will  be  observed^ 
is  a  purely  legal  title ;  there  is  no  trust  in  the  case. 
Under  the  old  practice  one  action  could  not  have  been 
maintained  to  eooforce  a  claim  by  M.  Didisheim  as 
administrator  and  also  a  claim  by  Mme.  Goldschmidt 
to  recover  her  own  property.  Two  separate  actions 
of  detinue  or  trover  would  have  been  necessary.  Oar 
modern  practice,  however,  is  less  rigid,  and  the  defend- 
ants have  raised  no  objection  to  the  two  claims  being 
joined  in  one  action.  The  court,  therefore,  can 
properly  entertain  the  action  and  dedde  the  real 
question  raised  by  the  defendants,  which  is  whether  in 
an  action  brought  by  M.  Didisheim  iu  his  own  name 
and  in  the  name  of  Mme  Goldschmidt  and  as  her  next 
friend  tiie  High  Court  ought  to  make  an  order  for  the 
delivery  to  him  of  her  property.  The  question  may  be 
put  in  another  way,  wnetibier  he  is  entitled  in  au  action 
so  framed  to  demand  delivery  of  her  property  to  him. 
We  are  of  opinion  that  he  is.  In  Scott  v.  Bentley,  3 
W.  B.  280,  1  K.  &  J.  281,  a  person  resident  in 
Scotland  was  entitled  to  an  annuity  charged  on  land 
in  England  and  secured  by  a  covenant  entered  into 
with  himoBelf .  The  annuitant  became  lunatic,  and  a 
curator  bonis  was  appointed  according  to  Scotch  law. 
Whether  he  was  judicially  declared  a  lunatic  does  not 
distinctly  appear.  Nor  does  it  appear  that  the 
ownership  of  his  personal  property  was  by  Scotch  law 
divested  from  him  and  vested  in  his  curator.  We 
rather  infer  that  the  curator  merely  had  power  to 
collect  it  and  get  it  in.  The  annuity  being  in  arrear 
the  curator  brought  a  suit  in  Chancery  in  his  own 
name  against  the  executrix  and  devisee  in  trust  of 
the  grantor  of  the  anauily  for  payment  of  the  arrears 
and  for  payment  of  the  annuity  in  future.  It  is  to  be 
observed  that  the  demand  of  the  plaintiff  was  a 
purely  legal  demand.  He  sought  to  enforce  the  legal 
right  of  the  annuitant  under  the  covenant  and  grant. 
But  the  arrears  seems  to  have  been  set  apart  as  a 
trust  fund,  and  this  was  held  enough  to  give  the 
Court  of  Chancery  jurisdiction  to  entertain  the  suit. 
Vice-chancellor  Wood  made  an  order  as  prayed  by 
tiie  bill.  This  decision  has  been  much  questioned ; 
but  unless  it  be  that  the  suit  ought  in  strictness  to 
have  been  in  the  name  of  the  lunatic  by  his  curator 
as  next  friend  we  see  no  ground  for  doubting  the 
correctness  of  the  decision.  Scott  v.  Bentley  has  been 
questioned  mainly  because  it  proceeded  to  some 
extent  on  the  supposed  authority  of  a  decision  in  the 
House  of  Lords  on  an  appeal  from  Scotland :  In  re 
Morison*s  Lunacy,  This  case  appears  to  have  been  to 
some  extent  misimderstood.  The  Vice-Chancellor 
refers  to  it  as  an  unreported  case  cited  in  Johnstone  v. 
BeaUie,  10  CI.  &  Pin.  42.  and  in  SiU  v.  Worswick, 
1  H.  Bl.  677-8.  In  JohnsUme  v.  BeMie  (see  10 
CI.  &  lin.,  p.  97)  Lord  Brougham  refers  to 
Morison's  case  as  cited  in  the  note  to  SiU  v.  Wors" 
wick,  as  an  authority  for  the  proposition  that  the 
legally  appointed  curator  in  one  country  was  held 
entitled  to  act  in  another.  This  it  is  plain  was  also 
Vioe-Chancellor  Wood's  view  of  Morison^s  case,  as 
is  apparent  from  his  remark  on  p.  285  that  in 
Morison's  case  the  curator  sued  alone.  But  the 
reports  of  that  case  to  which  we  have  referred  in 
1  Faton,  454,  and  Mor.  4595,  show  that  the  decision 
of  the  House  of  Lords  in  Morison*s  case  did  not 
go  that  length,  and  Lord  Campbell  was  not  satisfied 
that  it  did:   see  10  CI.   &  tin.  133,    We  under* 
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stand  the  decision  as  showing  that  a  oommittee 
appointed  in  England  of  a  Sootohman  resident  in 
!&igland  could  not  sue  in  Scotland  simply  in  his  own. 
name  and  as  committee  for  the  reooTerj  of  the 
lunatic's  personal  estate;  but  that  snoh  committee 
conld  sae  there  in  the  name  of  the  lonatic  for  the 
recovery  of  the  Innatio's  personal  estate.  Moriaon^s 
case,  therefore,  did  not  go  so  far  as  yice-Ghancellor 
Wood  thought,  bat  it  goes  a  long  way  to  show  that 
the  proceedmgs  in  this  action  are  properly  framed ; 
for  this  action  is  bron^t,  not  only  by  M.  Didiiiheim 
in  his  donble  capacity  of  administrator  of  Mme. 
Goldschmidt  and  curator  of  Mme.  Goldschmidt,  but 
also  by  her  in  her  own  name  suing  by  M.  Didisheim 
as  her  next  friend.  In  Scott  y.  Bentley  Yice- 
Chanoellor  Wood  did  not  by  any  means  base  his 
judgment  only  on  the  supposed  decision  in  In  re 
Moruoviy  and  after  making  every  allowance  for  his 
misapprehension  of  that  case,  Scott  v.  BenUey  was, 
in  our  opinion,  well  decided,  although  we  cannot 
help  thinking  that  if  Yice-Ghancellor  Wood  had 
known  the  form  of  the  order  made  in  MorUorCs  otua 
he  would  have  directed  the  bill  to  be  amended 
by  making  it  in  form  a  bill  by  tiie  lunatic  by 
his  curator  and  next  friend.  In  Alivon  v.  FwrnivcUt 
1  Or.  M.  &  B.,  277,  Baron  Parke  (p.  296)  expressed 
a  dear  opinion  to  ^e  e£Fect  that  a  foreign  curator 
could  sue  here  in  his  own  name  for  goods  and  chattels 
of  a  person  of  unsound  mind.  SooU  v.  Bentley  is 
consistent  with  and  is  reaUy  supported  by  several 
other  cases  cited  by  Mr.  Haldane,  and  of  which  In  re 
TarraU,  32  W.  K.  909,  51  L.  T.  Eep.  310;  In  re  de 
Linden,  46  W.  R.  342,  [1897]  1  Oh.  463 ;  and  Thiery 
V.  Cfiatmera,  OtUhrie,  A  Co ,  are  the  most  recent 
and  important.  In  In  re  de  Linden  an  application 
was  made  on  behalf  of  a  Bavarian  lunatic  lady 
ior  payment  out  to  two  foreign  gentlemen  of  some 
money  in  court  belonging  to  her.  The  ap^cation 
was  by  her  in  her  own  mean  by  her  next  friend, 
who  was  a  Bavarian  judge  and  one  of  two  persons 
appointed  by  a  Bavarian  court  to  tdke  charge  of 
her  and  her  property.  The  order  was  made  as 
asked  —  i.e.,  for  payment,  not  to  her,  but  to  the 
two  persons  appomted  as  above  mentioned.  The 
lady  had  been  judicially  declared  lunatic,  but  there 
was  no  judicial  vesting  of  her  property  in  the  curators. 
Thiery  v.  CJudmers,  (hUhrie,  &  Co.  was  a  similar  case. 
The  lunatic  there  was  a  French  subject  declared 
lunatic  in  France  and  whose  property  was  placed 
under  the  care  of  a  duly-appointed  tuteur.  An  action 
was  brought  in  this  counlry  by  the  lunatic  by  a  next 
friend  and  by  the  tuteur  as  a  co-plaintiff  to  recover 
money  and  securities  in  the  hands  of  the  lunatic's 
bankers.  An  order  was  made  for  the  delivery  of 
them  to  the  tuteur.  Eekewich,  J.,  thought  that  the 
tuteur  might  have  sued  alone  in  his  own  name.  He 
regarded  the  decision  in  In  re  Brown  as  an 
authority  for  so  holding,  inasmuch  as  both  in  In 
re  Brown  and  in  Thiery  ▼.  Chalmera,  Guthrie,  A 
Co.  the  lunatic  had  been  formally  so  declared  by  the 
foreign  court.  But  In  re  Brown  was  not  an  action; 
it  was  an  application  to  the  Oourt  in  Lunacy  under 
section  134  of  the  Lunaov  Act,  and  we  doubt  whether 
the  action  of  Thiery  v.  Chalmen,  OiUhrie,  Jt  Co.  would 
have  been  rightly  framed  if  brought  by  the  tuteur  as 
sole  plaintiff.  An  alteration  in  the  ataiui  of  a  lunatic 
appears  to  be  necessary  in  order  to  enable  the  Oourt  in 
Lunacy  to  exercise  the  jurisdiction  conferred  upon  it  by 
section  134  of  the  Lunacy  Begulation  Act ;  but  it  by  no 
means  follows  that  persons,  whose  status  has  not  been 
altered  by  their  being  judicially  declared  lunatic,  caonot 
sue  by  tiiemselves  by  a  next  Mend  for  the  recovery  of 
their  own  property.  In  re  Knight  turned  on  the  discre- 
tion whjoh  the  oourt  had  under  section  134  of  the 
Lunacy  Begulation  Act,  and  throws  no  real  light  on 


this  case.  Tb  e  only  difficulty  in  the  way  of  the  pUiii- 
tiffs  is  occasioned  by  In  re  Barlow,  in  tiwt  case  a 
colonial  statute  vested  in  a  master  in  Lunacy  the  €■• 
and  custody  of  the  proper^  of  lunatic  patients — i.e.,  of 
persons  confined  in  lunatic  asylums  but  not  jodksUibf 
declared  lunatic  A  colonial  lady,  confined  in  a  fauabe 
asylum  in  the  colony,  was  entitled  to  some  funds  in 
the  hands  of  trustees  in  this  country,  and  the  ooknial 
master  in  Limacy  claimed  these  funds.  The  tmstea 
paid  them  into  court  under  the  Trustee  Belief  Act 
The  colonial  master  and  the  lady  by  her  next  friend 
presented  a  petition  for  the  transfer  of  the  funds  in 
court  to  the  colonial  master  in  Lunacy.  TbB  court 
made  an  order  for  the  payment  out  of  capital  of  aoas 
past  maintenance  and  for  the  payment  of  the  inoone 
to  the  master  whilst  the  lady  continued  in  an  asylaia. 
But  the  court  would  not  order  the  rest  of  the  eorpm 
to  be  paid  over  to  the  master.  It  is  to  be  obaerved 
that  we  general  statutory  authority  given  bv  the 
colonial  Act  to  the  master  as  an  officer  of  the  ocuoniJ 
court  was  not  supplemented  by  any  order  giving  the 
master  any  express  authority  as  the  Innatio's  attooisy 
to  get  in  any  property  not  locally  withia  the  juris- 
diction of  the  court;  and,  as  we  understand  Ootfeoa, 
L.J.'s,  judgment,  he  was  much  tnflnenoed  by  the 
omission  of  any  such  order.  If  the  master's  anthori^ 
derived  from  the  colonial  statute  was  nnaatiafwrtoiy, 
it  is  obvious  that  such  authority  was  not  imprated 
by  his  assumption  of  the  right  to  use  the  Innatifi^i 
name.  In  uiat  view  of  the  case  the  &ct  that 
the  lunatic  petitioned  in  her  own  name  by  bar 
next  friend  did  not  remove  the  difficulty.  Having 
decided  that  the  master  was  not  entitled  as  a 
matter  of  right  to  demand  payment  to  hinwaif;  it 
became  necessary  for  the  court,  acting  as  troataos,  to 
consider  what  it  was  the  duty  of  trustees  to  do  in 
such  a  case  as  that  before  them,  and  they  ounaidswd 
that  in  such  a  case  the  trustees  ought  not  to  part  with 
the  trust  fund  without  seeing  to  its  applicatioo,  aad 
ought  not  to  part  with  the  fund  to  the  master  f arthsr 
than  they  were  satisfied  that  the  interests  of  tiis 
lunatic  rendered  it  necessary  to  do  so.  Thia  waa  thi 
view  taken  in  In  re  Gamier,  20  W.  B.  288,  L.  B.  ISBa 
532,  where,  however,  the  lunatic  waa  a  domicifce 
Englishman,  and  we  see  no  reason  to  dissent  front  il 
where  the  autiboritjr  of  the  foreign  curator  to  get  as 
the  trust  property  is  regarded  by  the  court  as  un — ^ 
factory.  But  where  it  is  not,  the  consideratioos  y 
weighed  with  the  court  in  In  re  Barlow  do  not  i 
A  person  absolutely  entitled  to  trust  money  is  eolidid 
to  have  it  paid  to  him  or  to  anyone  duly  apposntod 
by  him  to  receive  it,  and  the  trustees  or  the  ooeit 
acting  for  them  have  no  discretion  to  refoae  paynsant 
The  same  principle  is,  in  our  opinion,  appfttabla  to 
the  case  in  which  trust  money  belongs  to  a  Itwialifi 
and  a  person  is  duly  appointed  by  a  outnyetaat 
authority  to  get  in  such  money  for  the  lunatiG.  If 
the  title  of  the  lunatic  is  clear,  and  the  anthori^  to 


act  for  him  is  equally  clear,  we  fail  to  aee  what  di 
court,  acting  for  the  tniateea»  haa  in  It 


cretion  the  court,  acting  for  the  tniateea»  haa  in  the 
matter.  The  trustees  may  properly  sar  that  ihay 
cannot  safely  act  without  the  sanction  of  the  oonst, 
but  we  fail  to  see  what  other  discretion  there  is. 
Where  the  lunacy  jurisdiction  is  being  exeroiaed.  aa  it 
was  in  In  re  Stark,  2  Mac  &  G.  174,  other  cosMadsta- 
tions  at  once  arise.  If ,  as  in  /a  re  Oarmtr,  the 
lunatic  were  an  Bngliahman  temporarilv  afaroad*  we 
should  feel  considerable  difficulty  in  holding  that  lbs 
courts  of  this  country  were  bound  to  reoQgniaa  tte 
title  of  a  foreign  curator  to  sue  in  this  ooontsy. 
here  we  are  dmling  with  an  alien  doauoiled 
and  over  whom  the  courts  of  this  coimtry  have  no  js 


diction,  except  such  as  is  conferred  by  the  f^ot  taat  ahs 
has  property  here.  All  that  the  court  here  haa  to  do  is 
to  see  that  the  person  claiming  it  ia  entitled  to  bave 
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it    In  fhiB  case  tfaa  order  of  the  Belgian  ooort  of  the 
6tli  of  NoTember,  1899,  removes  all  doubt  as  to  M. 
Didiflbeim'a  authority  to  take  theae  prooeedings  and 
obtain  and  give  a  good  diaohargefor  the  property 
whioh  he  aeeka  to  recover.    On  genoral  piindpkB  of 
private  international  law,  the  oonrts  of  this  ooimtiy 
are  bound  to  recognise  tiie  authority  conferred  on 
him  by  the  Belgian  oonrta,  unites  lunacy  prooeedings 
in  this  country  prevent  them  from  doing  so.     What 
ouffht  to  be  done  in  lunacy  has  not  to  be  considered, 
and  we  say  nothing  on  that  subjeot.    In  our  opinion, 
the  ajppeal  should  be  allowed,  and  an  order  be  made 
as  asked  by  the  daim.     But  the  plaintifFs  must  pay 
all  the  costs ;  for  the  bank  was  perfectly  justified  in 
not  complying  with  M.  Didisheim's  demands  without 
an  order  of  the  High  Court — {.e.,  witibout  proving  his 
title  in  such  a  way  as  to  make  it  unreasonable  for  the 
bank  to  refuse  to  recognize  it.    Under  ihe  old  practice 
an  action  of  detinue  or  trover  might  have  failed ;  for 
under  the  eeneral  issue  the  defendants  could  have 
gf^em  in  evidence  facts  ezousing  delivery  to  a  person 
rightfully  entitled,  but  whose  title  was  not  sudi  as 
the    defendants    could    safely    recognize:    see   per 
Blaokbum,  J.,  in  HoUina  v.  Fowkr^  L.  B.  7  H.  L. 
757  at  p.  766,  23  W.  B.  Dig.  238,  and  the  oases 
there  died.    But  in  practice  if  in  such  a  case  the 
plaintiff  proved  his  title  to  the  satisfaction  of  the 
conrt  and  paid  the  defendant's  costs,  the  plsintiff 
always    obtained    delivery.      Under     the    modem 
practice,  if  this  case  had  been  tried  by  a  jury  there 
would   be   no  difficulty,   we  apprehend,  in  order- 
ing delivery  to  M.  Didisheim,  and  in  a  proper  case 
like  this  giving   the  defendants  the   costs  of   the 
action— t.e.,  there  would  be  sood  cause  for  making  the 
plain tJlfii  pay  the  costs,  alwough  they  succeeded  in 
establishing   their   title :    see    Gleddon   v.    Trebhle. 
If  the  adion  were  tried  without  a  jury,  whether 
in  the  Chancery  Division,  as  this  was,  or  in  the 
Qoeen's   Bench   Divinon,    the   costs   would   be  in 
the  discretion  of  the  judge,  and  there  would  be  no 
diffionlty  in  ordering  them  to  pav  the  costs.    How- 
ever tried,  any  other  result  would  be  very  unjust. 
Mr.  Terrell  suggested  thut  the  order  of  the  court 
wonld  not  protect  the  bank  if  the  lunatic  were  to 
recover  and  were  to  sue  the  bank  for  her  money  and 
proper^  after  the  bank  had  paid  and  delivered  it  to 
M.  I>idisheim.    We  do  not  entertain  any  misgiving 
on  this  point    The  High  Oourt  dearly  had  jurisdic- 
tion   to   entertiiiu   the   action   and   to   dedde   the 
qneetions  railed  in  it,  and  to  make  the  order  whidi 
this  conrt  now  declares  it  ou^ht  to  have  made ;  and 
this  oourt  dearly  has  jurisdiction  to  entertain  this 
appeal.     This  bdng  dear,  and  the  Belgian  court 
having  had  jurisdiction  to  make  the  order  which  it 
inade»  the  bank  would  unquestionably  have  a  per- 
fectly good  defence  to  any  action  which  the  lunatic 
Donld  bring  against  it,  dther  by  another  next  friend 
or  bjr  another  oifidal  curator,  or  by  hersdf  if  she 
ihcmld  recover. 

Appeal  aJhwed. 

SolidiorB,  aUbhard,  Gihaon,  dt  Co. ;  TraverB-Smiih, 
BraUhwaitef  db  Bobinaotu 
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(Lindley,  M.B.,  and  I^gby  and  [  Feb.  28. 

Vaughan  Williams,  L.JJ.)      ) 
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Paimi^AeHon  for  in/ringement^FeUtion  for  revoca- 
tion— AmeTidment  by  disclaimer — Conditiona  to  be 
imposed — Fatenta,  DesignSt  and  Trade-Marks  Act, 
1883  (46  <fc  47  Vid.  c.  67),  ss.  18,  19,  20. 

Deeley  v.  Perkes,  [1896]  A*  C.  496,  does  not  lay 
doum  any  general  rule  a^  to  the  conditions  to  be  imposed 
on  a  patentee,  who,  after  the  commencement  of  an  cuiion, 
desires  leave  to  amend  the  specification  of  his  patent  by 
way  of  disclaimer,  but  the  conditions  to  be  imposed  will 
depend  on  the  circumstances  of  each  case. 

This  was  an  appeal  from  a  decision  of  Kekewich,  J. 

The  plaintiffi  were  assignees  of  a  patent  granted  on 
the  26tn  of  June,  1896,  to  8.  Pitt  for  *<  Improvements 
in  Cigarette  Madiines,"  and  the  action  was  brought 
by  wem  on  the  ground  of  infringement  of  the 
patent. 

By  their  defence  the  defendants  denied  infringe- 
ment and  alleged  that  the  patent  was  invalid. 

On  the  22nd  of  September,  1899,  the  defendants,  with 
the  sanction  of  the  Attorney-General,  presented  a 
petition  to  the  revocation  of  the  patent  on  the 
grounds  that  Pitt  was  not  the  true  and  first  inventor, 
and  that  the  alleged  invention  was  not  new  or  useful, 
or  the  proper  subject-matter  for  a  patent. 

On  tiie  8th  of  November,  1899,  the  plaintifb  issued 
a  summons  by  whidi  they  asked  for  liberty  to  apply 
at  the  Patent  Office  for  leave  to  amend  the  specmca- 
tion  by  way  of  disclaimer,  and  for  liberty  after  that 
amendment  had  been  made  to  amend  their  statement 
of  daim  so  as  to  limit  the  action  to  the  amended 
spedflcation. 

Kekewich,  J.,  gave  the  liberty  required,  but  he 
hdd  that  Deeley  v.  Ferkes,  [1896}  A.  O.  496,  applied, 
and  that  the  House  of  Lords  had  there  laid  down  the 
general  practice  as  to  the  conditions  whidi  should  be 
imposed  in  giving  liberty  in  such  cases  to  apply  for 
leave  to  amend  a  spedflcation.  He  therefore  ordered 
that  the  plaintiffs  should  not  threaten  any  persons 
with  legal  proceedings  under  the  patent  until  after 
the  amendment  should  have  been  made;  that  the 
plaintiffs  diould  not  bring  or  maintain  any  action  for 
the  infringement  of  the  patent  in  respect  of  any 
machines  or  part  of  machines  made  prior  to  the  date 
of  the  order;  and  that  the  defendants'  costs  of  the 
action  and  of  tiie  petition,  induding  the  costs  of  the 
present  api^cations,  save  so  far  as  the  same  could  be 
utilised  for  the  purposes  of  the  action  and  petition 
respeotivdy,  aftorthe  amendment  of  the  spedncation, 
should  be  oome  by  the  plaintifBBi  in  any  event 

The  plaintifls  appealed. 

The  original  spedflcation  contained  twenty-two 
daims,  and  of  wese  it  was  proposed  to  disdaim 
twenty.  From  some  further  affidavits,  which  were 
admitted  on  the  hearing  of  the  appeal,  it  appeared 
that  tiie  defendants  had,  since  1896,  manutaotured 
and  sold  a  number  of  madiines  whidi  were  being 
worked  by  the  purdiasers  thereof ;  that  the  total  cost 
of  these  machines  was  from  £1,100  to  £1,500,  but 
that  that  part  of  the  whole  machine  which  was 
covered  by  two  of  the  claims  contained  in  the 
plaintifb'  speciflcation  which  they  proposed  to  retain 
would  not  cost  more  than  £2  to  make  for  each 
machine.    The  defendants  also  proved  that  some  of 

(a.)  Reported  by  J.  L  Stiblino,  Esq.,  Barrister- 
at-Law. 
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their  oustomers  who  had  purchased  or  hired  maohines 
from  the  defendants  had  deolined  to  pay  the  instal- 
ments of  purchase-money  or  rent  due  Moanse  of  the 
action  taken  by  the  plainti£Gk 

The  court  also  held  it  proved  that  the  plaintiffs 
had  never  made  any  use  of  their  patent  in  England. 

Bousfidd,  Q,C.,  Lewis  EdmunSs,  Q.C.,  and  J.  C. 
Qrahamt  for  the  plainti£BB. — ^^^  ▼•  Perkes,  does  not 
lay  down  any  general  rule.  The  drcumstances  of 
that  case  were  very  peculiar.  There  is  nothing  in  the 
circumstances  of  this  case  which  makes  it  proper  to 
impose  such  a  condition. 

They  referred  to  Bray  v.  Gardner,  35  W.  E.  341,  4 
Bep.  rat.  Oas.  40 :  Eopkinaon  v.  8t  Janies*8  and  Pall 
MallEledric  Ltght  Co.,  10  Bep.  Pat  Cas.  46 ;  Be  Chat- 
wood^B  Patent,  16  Bep.  Pat.  Gas.  370. 

T.  TerreU,  Q.C.,  BudA.J.  FFoifer.— Section  20  of 
the  Patents  Act,  1883,  gives  the  tninimnTw  condition 
which  may  be  imposed  in  cases  of  amendment. 
Section  19  nves  a  discretion  to  the  court  to  impose 
further  conditions.  Even  if  the  rule  in  Deeley  v. 
Perkee  be  not  a  general  one,  the  conditions  ought  to 
be  imposed  in  the  present  case. 

Bowfidd,  Q.C.,  replied. 

Ldidlbt,  M.B. — I  do  not  think  there  is  any  real 
difficulty  in  this  case,  although  it  is  of  an  unusual 
kind.  So  far  as  the  appeal  raises  any  question  of 
general  practice,  I  propose  to  say  nothing.  It 
appears  to  me  that  each  case  must  depend  entirely 
upon  its  own  circumstances.  I  am  certainly  not 
pr^Mured  to  take  the  view  that  the  form  of  order 
which  the  House  of  Lords  adopted  in  Dedey  v.  Perkes 
is  to  be  adopted  as  a  common  form.  I  do  not  under- 
stand the  House  of  Lords  to  have  intimated  anything 
of  that  kind.  There  were  very  special  droumstanoes  in 
that  case  which,  in  the  view  of  the  House  (and  I  think 
this  must  be  the  view  of  everj^  one  who  looks  at  the 
facts  dispassionately),  made  it  proper  to  impose  the 
terms  which  they  did  impose.  It  does  not  at  all 
follow  that  it  would  be  proper  to  impose  those  terms 
in  other  cases  simply  beoause  liberty  is  asked  to  apply 
for  leave  to  amend  a  specification  by  way  of  dis- 
claimer or  otherwise. 

On  the  construction  of  the  statute  I  do  not  think 
there  is  much  difficulty.  I  have  no  doubt  that 
section  20  applies  to  all  cases  in  which  an  amendment 
has  been  allowed,  whether  the  application  for  leave 
to  amend  has  besn  made  before  liti^tion  under 
section  18,  or  after  litigation  under  section  19.  And 
section  20  is  valuable  as  showing  what  the  L^^ature 
has  thought  right  to  impose  as  a  condition  when  an 
amendment  has  been  allowed.  Whether  that  is  a 
minimum  condition  or  not,  it  is  a  oiroumstance  to  be 
taken  into  consideration,  and  when  either  the  comp- 
troller, under  section  18,  or  the  court,  under  section 
19,  has  to  decide  what  terms  ousht  to  be  imposed 
before  leave  to  amend  or  to  applylor  leave  to  amend 
is  given,  it  becomes  important  to  consider  what 
reason  there  is  for  imposing  any  terms,  having 
regard  to  what  must  follow  under  section  20,  if  an 
amendment  is  allowed.  I  approach  the  present  case 
from  that  point  of  view,  which  I  think  is  as  favourable 
to  the  appellants  as  possible.  In  my  opinion,  the 
very  peculiar  circumstances  of  this  case  render  it 
just  and  proper  that  the  condition  imposed  by  the 
learned  judge  should  stand  unaltered.  The  patent 
is  dfht  years  old,  and  it  has  never  been  worked 
in  this  country.  IDie  specification  makes  twenly-two 
daims  (I  have  not  had  an  opportunity  of  oritidzin^ 
it)y  and  eight  yean  after  its  date  this  action  is  brought 
for  infringement.    The  action  is  met  with  the  or(£n- 


ary  defences  to  sudi  an  aotaoo,  and  also  by  a  _ 
to  revoke  the  patent.  What  do  the  patentees  do? 
They  seek  to  get  rid  of  twenty  out  of  their  twenty- 
two  daims,  and  to  cut  down  thdr  patent  from  a  IsifB 
and  roaming,  and,  as  we  are  now  entitied  to  sav,  sa 
extravagant,  claim  to  a  minimum  whioih  they  nopt 
will  hdd  water.  Wliat  has  been  done  iu  the  meaa- 
time  P  The  defendants  have  been  making  maohinw 
which  the  plaintifEs  say  were  made  in  aooordsooe 
with  their  patent  before  amendment,  infringing,  I 
suppose,  more  than  the  two  claims  which  tiiey  pro- 
pose to  retain.  These  machines  are  very  coatly,  aad 
the  defendants  sold  them  in  the  ordinary  comes  d 
their  trade,  not  supposing  until  receutly  that  th^ 
were  doing  anything  wrong  or  infringing  anyoos*! 
rights. 

Are  we  to  confiscate  these  machines,  or  to  tell  ths 
defendants  that,  if  the  plaintifis  suoceled  in  patdiii^ 
up  their  patent  and  obtaining  a  valid  patent  uf 
means  of  the  disclaimer  which  they  seek  to  make, 
they  are  to  be  liable  to  an  action  by  the  planitifli 
which  will  deprive  them  of  the  benefit  of  what  ihij 
have  done,  and,  as  the  law  stands,  done  propoif  ? 
I  do  not  think  that  would  be  at  all  fair.  I  thinkit 
would  be  eminently  unjust  to  do  that  which  woatd 
in  substance  amount  to  confiscating  the  madiinis 
which  are  in  the  defendants'  hands,  and  would  reodsr 
it  imposdble  for  them  to  obtain  the  price  of  those 
which  they  have  sold,  so  far  as  it  has  not  yet  ben 
paid.  In  my  opinion,  the  age  of  the  patent  and  ili 
apparent  wortmessness  until  a  ver^  recent  date  sn 
drcamstances  whidi  render  it  unjust^  Jnequitsife 
and  unfair  to  alter  the  conditions  whidi  the  lesiwrf 
judge  has  imposed.  I  think,  therefore,  that  the 
appeal  must  be  dismissed  with  costs.  '  But  I  protest 
against  the  notion  that  the  order  adopted  in  Dtdtjf  v. 
Perkes  ouffht  to  be  regarded  as  a  setued  form  appfio- 
able  to  all  cases. 

BiGBY,  L.  J.— I  agree  with  what  the  Master  ol  Oe 
Bolls  has  said,  and  I  do  not  wish  to  add  anjihiDf 
except  upon  one  point.  It  has  been  anggested  tktti 
tbe  comptroller,  following  a  decision  of  die  lav 
officers,  will  not  now  impose  any  conditions  irinck 
are  not  contained  in  section  20.  I  dareaay  it  sMf 
come  to  that  in  many  cases,  but  to  laj  that  dowa  ai 
a  matter  of  law  would,  I  think,  be  a  direct  contEafio- 
tion  of  the  provision  of  section  18,  that  *'  The  kv 
officer  shall,  if  required  .  .  .  determine  i  ' 
and  subject  to  what  conditions,  if  any,  the  i 
ment  ought  to  be  allowed.*'  That  must,  ol 
mean  conditions  iu  addition  to  those  meDtk 
section  20,  and  it  cannot  have  beoome  the  practios  d 
the  Patent  Office  or  of  the  law  officers  to  say  thst 
considering  section  20  to  be  a  very  good  one,  tb^ 
will  not  enter  into  the  question  wheuier  any  i  '* 
conditions  shall  be  imposed. 

Yauohah  WlLilAils,  L.J.— I  entirely 
the  only  special  droumstanoe  upon 
defendants  could  rdy  had  been  that  they  had 
only  manu^Mtured  but  sold  maohines,  asid 
purchasers  were  refusing  to  pay  for  theoi,  I  aas 
sure  that  I  should  have  thoi^t  the  oosifil 
imposed  by  Eekewioh,  J.,  fair  oonditiona. 
havmg  regard  to  the  other  special  droomsiaikosB, 
age  of  the  patent,  what  has  been  done  under  tt» 
the  very  large  proportion  of  the  claima  which 
been  tlurown  overboard,  I  agree  with  the  Maa 
the  Bolls  that  it  would  be  moat  unjust  and  unCer 
not  to  impose  the  conditions  which  have  h&m 
imposed. 

Solidtors,  WUaon,  Bristaws,  A  Oarpmael;  Beff/m^ 
Beyfus. 
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Iir  BB  Hoffb's  Estatb  Aot,  1855. 


High  OoaBT. 


KtiA  ^wtt  of  aittiBtire. 

Chan.  Div.  1  jur^^  la 

In  re  Hottb's  Estate  Aot,  1855.  (a.) 

PracHed—Payment  out — Pditum — Distrilndion  of  fund 
in  oouri — Asiignmeni  of  »hare — Rectification  of  deed 
— JwitdUHcn — Dtfective  title — SubBoquent  oogtfinlton 
offfood  title. 

Where  a  penon  purports  to  convey  one'»ixth  of  a  fund 
in  court  representing  real  estate,  though  only  entitled 
to  one'-ninth  share,  and  afterwards  becomes  entitled  to 
one-iiMy  the  court  toUl  make  tTie  good  titte  subsequently 
aeauired  avaHahle  to  make  the  aseignment  ejfediuoX. 

Noel  If.  Bewley,  3  Bim.  lOS,  foOoufed.* 

The  jurisdiction  of  the  court  with  regard  to  rectifioa" 
tien  of  deeds  on  petition  considered. 

In  ro  Bird's  Tnuts,  3  Oh.  D.  214,  25  W.  R.  Dig.  97, 
and  Lewis  v.  SQllman,  3  H.  L.  Cos.  607,  considered. 

This  was  a  petitioii  for  distribiition  of  a  fand  in 
xnirt. 

Sa  maniaffe  settlement  made  in  1845  certain 
I  were  setued  upon  the  husband  for  life,  with 
Eemainder  to  his  wife  for  life,  with  remainder 
to  the  children  of  the  marriage  as  the  husband 
ihonld  appoint,  and  in  default  of  appointment  in 
9qnal  shwes  as  tenants  in  common.  The  lands 
labjeot  to  the  trusts  of  the  settlement  were  sold,  and 
'h!&  purohaso  money  was  paid  into  court  under  a 
priTate  Aot  of  Parliament,  which  contained  a  proviso 
liat  for  the  purposes  of  title  the  purchase-money 
ifaoold  be  deemed  to  be  real  estate.  The  husband 
lied  in  1869  intestate,  and  without  having  exercised 
lis  power  of  awointment.  The  wife  died  in 
febi^ary,  1900.  %ere  were  nine  children  of  the 
Djurriage— namely,  the  petitioners,  and  three  others 
vho  died  in  infancy. 

In  1884  Philip  lUdeout  Hoffe,  one  of  the  younger 
oiis  of  the  marriage,  beUevinff  that  he  was  entiUed 
o  a  one-sixth  share,  though  in  fact  entitled  only 
o  one-ninth  of  the  fond  in  court,  purported  to  assign 
oe-sizth  share  to  one  Uporaft. 

In  1896,  J.  L.  Hoffe,  the  eldest  son  of  the  maxiiage, 
mving  become  entitled  to  the  shares  of  three  deoeawd 
hildren  as  heir-at-law  of  his  father,  divided  these 
hares  between  himself  and  his  brothers  and  sisters, 
he  result  being  that  the  petitioner  P.  B«  Hoffe 
leoame  entitled  to  a  one-sixth  share. 

The  petitioners  asked  that  the  fund  might  be 
iatributed  on  the  footing  that  one-ninth  only  of  the 
md  in  oourt  passed  under  the  assignment  of  1884 
>  the  respondent  Upcnraf  t  The  respondent  Upcraf  t 
od  his  mortgagee  cuaimed  the  whole  one-sixth  share. 

F'awcut,  for  the  petitioners,  referred  to  In  re  Bird^s 
'rustSf  3  Gh.  D.  214,  25  W.  B.  Dig.  97,  and  Leans  v. 
^iOman,  3  H.  L.  Gas.  607. 

P.  jP.  WJieeler,  for  the  respondents. 

KxKKWiGH,  J.,  said :  The  question  here  dependsupon 
le  effect  of  the  deed  of  the  24th  of  May,  1884,  which 
■rports  to  assiftn  one^sixth  share  of  the  petitioner, 
biHp  Bideout  Hoffe,  though  he  was  only  entitled  to 
le-ninth.  It  mip;ht  be  said  that  in  order  to  de- 
Bmine  this  question  the  court  must  decide  that  the 
led  ong^ht  to  be  rectified  or  set  aside.  This  gives 
le  to  an  argument  whether  a  complete  distnbution 
f  the  fnnd  can  be  made  on  petition.    Keference  was 

See  also  Smith  v.  Osborne,  6  W.  B.  21,  6  H.  L. 
Gas.  375. 

a.)  Beported  by  8.  E.  Williams,  Esq.,  Barrister^ 
at-LaWt 


made  to  In  re  Bird*s  Trusts  and  Lewis  v.  HiUman  in 
each  of  whidbi  cases  the  court  saw  its  way  to  de- 
termine on  petition  dealing  with  a  fond  in  court 
questions  which  are  generally  raised  in  an  action.  In 
each  of  those  cases  the  petition  was  presented  under 
the  Trustee  Belief  Act,  and  in  Letvis  v.  HiUman  the 
Lord  Chancellor  took  care  to  point  out  that  the 
express  provisions  of  that  Act  made  it  unnecessary  to 
file  a  bill  "ti1<^m  there  was  urgent  reason  for  such  pro- 
cedure. Here  the  money  was  ipaid  in  under  a  private 
Aot,  and  the  considerations  which  prevailed  in  Lewis 
V.  EilUnan  are  not  directiy  applicable.  Nevertheless, 
the  court  should  be  shrewd  to  overcome  objections 
to  deciding  on  petition  any  questions  concerning  the 
distribution  of  a  fund  in  court  however  it  may  have 
been  paid  in ;  and  even  if  there  were  more  difficulty 
here  than  reaUy  exiits  I  should  be  extremely  un- 
willing to  put  the  parties  to  the  expense  and  delay  of 
an  action.  On  reflection  I  think  that  a  conclusion  as 
to  the  rights  of  the  parties  is  possible  on  considera- 
tion of  we  deed  of  assignment  and  the^  subsequent 
deeds  without  inquiry  whether  any  case  is  made  for 
rectification  or  for  restoring  the  parties  to  their 
original  position.  I  may,  however,  add  that  rectifi- 
cation and  restoration  seem  to  me  alike  impossible, 
^nder  the  settiement  of  the  17th  of  June,  1845, 
Philip  Bideout  Hoffe,  the  assignor,  was,  at  the  date  of 
the  assignment,  entitled  to  one-nintii.  That  the 
assignment  passed  this  one-ninth,  which  the  assignor 
actually  hact  ib  beyond  question,  as  is  also  the  inten- 
tion to  sell  and  purchase  one-sixth.  The  property 
comprised  in  the  settiement  was  real  estate,  and  this 
character  was  preserved  on  conversion  bv  the  private 
Aot  Tberafore  the  three  shares  which  had  vested  in 
the  deceased  infants  devolved  on  the  eldest  son,  who 
executed  a  deed  of  the  4th  of  April,  1896,  under  which 
each  of  the  surviving  children  hiecame  entitied  to  one- 
sixth  of  the  fund.  The  respondent  Upcraft,  the 
assignee  under  the  deed  of  the  24th  of  May,  1884, 
and  his  mortgagee  claim  the  entire  one-sixth  of  the 
fund,  and  in  my  judgment  their  claim  is  well  founded. 
P.  B.  Hoffe  assigned  ss  benefidal  owner  and  the 
covenants  implied  m  such  an  assignment  l^theOonvey* 
andng  Act,  1881,  are  therefore  imported  mto  the  deed. 
Probably  the  daim  of  the  assignee  might  be  rested 
on  that  ground;  but  I  prefer,  as  Shadwell,  Y.C.,  did 
in  Noel  v.  BewUy,  3  Sim.  103,  to  take  the  broader 
ground,  and  to  hold  that  though  the  assignment  was 
of  a  defective  titie,  yet  as  the  assignor  afterwards 
acquired  a  good  title  to  one-sixth,  this  court  will 
make  that  good  titie  available  to  make  the  assign- 
ment effectuaL  My  conclusion,  therefore,  is  that  the 
one-sixth  belongs  to  the  assignee  and  his  mortgagee* 
Solicitors,  Lewis  &  Sons;  WiUiam  Sharp. 


ZVUBEOK  V.  BiGOS.  (a.) 
Practice^Evidence— Production  of  books— Partnership 
— Order  upon  person  not  a  party—'Ex.  parte  applica- 
tion—-Form  of  order— R.  6.  C,  ord.  37,  r.  7. 
An  order  may  be  made  ex  parte  against  a  person  not 
a  party  to  the  action  to  attend  before  an  examiner  for  the 
purpose  of  producing  documents. 

This  was  a  motion  by  the  plaintiff  that  the 
defendant  and  one  lister,  who  was  his  partner,  but 
not  a  party  to  the  action,  should  produce  before  an 
examiner  appointed  in  the  action  at  such  times  and 

(a.)  Beported  by  S.  B.  Williams,  Esq.,  Barrister- 
at- Law, 
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place  as  fbe  examine  might  appoint  for  the  oross- 
ezamiiiation  of  the  defe&duit  {inter  aUa\  the  joninals, 
ledgers,  aoooant,  order,  and  deUvery  Dooks  kept  by 
Messrs.  Lister  &  Biggs  oontaining  all  entries  made 
between  certain  specified  dates.  The  aodon 
was  for  a  declaration  that  the  defendant  Biggs 
was  a  trustee  for  the  plaintiff  of  a  certain 
business  mortsaged  to  the  defendant,  and  for  an 
account  of  all  moneys  realized  or  which  bnt  for 
the  defendant's  default  might  have  been  realised 
from  the  boainess,  and  of  all  profits  made  by  the 
defendant  or  his  firm  by  means  thereof,  and  of 
all  his  dealings  and  transactions  as  mortgagee  of 
the  said  business.  lister  was  not  a  party  to  the 
action.  Judgment  had  been  given  in  the  action 
declaring  the  defendant  a  trustee  for  the  plaintiff  of 
all  moneys  realized  from  the  premises  comprised  in 
the  mortgage,  and  for  an  account  of  all  moneys 
recsived  by  the  defendant,  and  which  but  for  his 
wilful  default  he  might  have  received  in  respect  of  the 
mortgaged  premises  or  the  carrying  on  of  the  business. 
A  lubsequent  order  was  obtained  giving  hbarty  to  the 
plaintiff  to  cross-examine  tiie  defendant  before  one  of 
the  examiners  of  the  court  on  the  account  carried  in 
by  him  and  on  his  affidavits. 

Before  the  examiner  the  defendant,  by  his  counsel, 
declined  to  produce  the  books  of  Messrs.  Lister  & 
Biggs,  on  the  ground  that  he  could  not  do  so  without 
^e  consent  of  his  partner  Jiister,  who  objected  to  any 
of  the  books  being  shown  to  a  stranger. 

The  question  was  whether  the  order  asked  for  on 
the  motion  could  be  made  as  against  one  who  was  not 
a  party  to  the  action. 

Ord.  37,  r.  7,  provides  that  **  the  court  or  a  judge 
may  in  any  cause  or  matter  at  any  stage  of  the  pro- 
ceedings order  the  attendauce  of  any  person  for  the 
purpose  of  producing  any  writings  or  other  documents 
named  in  the  order  which  the  court  or  judge  may 
think  fit  to  be  produced;  provided  that  no  person 
fthall  be  compelled  to  produce  under  any  such  order 
any  writing  or  other  document  which  he  could  not  be 
compelled  to  produced  at  the  hearing  or  trial." 

T.  B.  WarringUm,  Q.C.,  and  G.  F.  Hart,  for  ihe 
motion,  referred  to  In  re  Smithy  WiUiams  v.  Frere, 
[1891]  1  €h.  323,  39  W.  B.  Dig.  170;  Hadley  v. 
McDougal,  20  W.  B.  393,  L.  B.  7  Ch.  App.  312. 

W.  M.  Cann,  for  the  defendant,  aipied  that  there 
was  no  jurisdiction  to  make  any  such  order,  and 
referred  to  Taylor  v.  BundeU,  Cr.  &  P.  104;  Murray 
V.  Walter,  Cr.  &.  P.  114;  Keardey  v.  FhiUipa,  31 
V.  B.  467,  10  a  B.  D.  465. 

KsKSWiOH,  J.,  said  it  would  be  a  matter  for  regret 
if  in  a  caso  of  this  sort  production  could  not  be 
enforced  by  some  summary  process.  Defendant  had 
used  the  books  for  the  purpose  of  preparing  the 
account  whieh  he  had  carriea  in  and  wmdh  it  was 
impossible  to  check  without  the  bodn.  Justice 
demanded  that  the  books  diould  be  produced.  The 
defendant  objected  that  he  could  not  produce  them 
because  he  was  only  joint  owner,  and  his  partner 
would  not  consent  to  their  prodnotion.  CM*  37, 
r.  7,  however,  seems  to  meet  the  precise  case.  In 
In  re  Smith,  WiUiamB  v.  Frere  a  similu  order 
was  made  ex  parte,  and  North,  J.,  refused  to  dis- 
charge it  on  that  ground.  In  the  present  case  I 
must  exercise  my  discretion,  and  this  is  a  case  in 
which  it  appears  to  me  that  an  order  ought  to  be 
made  eso  parte,  1  do  not  see  how  the  defendant's 
partner  could  have  been  made  a  party  to  the  action. 
An  order  made  under  this  rule  is  like  a  auibpcma  ducee 
tecum  and  may  be  made  ex  parte.  Any  objection  to 
production  of  the  books  can  be  saised  Mf ore  the 
examiner,  and  can,  if  necessary,  be  brought  here. 


The  order  will  be  that  the  defendant  and  hia  partBer 
do  attend  before  the  examiner  at  each  time  sad  nisei 
as  the  examiner  shall  i^point  for  the  purpoae  dfpoh 
dudng  the  books,  and  that  they  or  one  of  iiieaids 
produce  the  books  kept  1^  Lister  &  Biggs. 

Solicitors,  Wat$(m  A  Wdttm;  George  TerretL 


In  re  Mahwhalt.  ahd  Sai.t*8  Coht&act.  (&] 

Vendor  and  purchaaer'—Aeeignment  of  leasehold  fwUie- 

houee — Covenant  by  leeeee  not  to  amgn  without  lemrt 

coneent — Consent  unreaeonably  vfiihhM — FcrdngtHi 

on  purchaeer — Specific  pef^ormance  —  Vendor  eed 

Furchaser  Act,  1874  (37  idSVust.c  78). 

The  leasee  of  a  puUic-house  cordraeted  toeeUthekaM 

to  a  brewery  company.     The  leaee  contained  a  coemmd 

that  the  leasee  would  not  assign,  underlet,  cr  athenrim 

part  with  the  demised  premises  without  the  ufriiten  ctmr 

sent  of  the  lessor,  but  that  such  consent  should  md  k 

unreasonably  withheld.     The  lesaor  reused  to  eamtui 

chiefly  en  the  ground  thai  he  unshed  to  retain  the  hoeae 

as  a  **/ree  house.** 

Held,  that  the  vendor  had  not  made  out  a  eaJfrM 
title  which  could  be  forced  on  the  purchaeer. 

Adjourned  summons. 

This  was  a  summons  taken  out  under  the  Yeador 
and  Purchaser  Act,  1874,  asking  for  a  deoiaraiHa 
that  a  good  title  had  not  been  shown  to  oertain  leaii- 
hold  premises  contracted  to  be  sold. 

The  subject-matter  of  the  sale  was  a 
publio-housp  held  under  a  lease  dated  in  1896  in 
was  a  covenant  by  the  lessee  *'that  he,  the  leaaes,  lii 
executors  or  administrators,  shallnot  assign  or  udsr- 
let  or  otherivise  part  with  the  poosession  d  t^Mid 


messuage  and  premises  hereby  demised  or  majpia^ 
thereof  without  the  written  consent  of  the  lanor.  Ma 
heirs  or  assigns,  first  had  and  obtained,  hot  saok 
consent  shall  not  be  unreasonably  withheld  In  tiie  earn 
of  a  respectable  and  responsible  tenant.**  Theee^twi 
also  a  dause  providing  for  re-entry  in  caae  of  drfsdlt 
in  the  observance  and  performance  of  any  of  the 
covenants  in  the  lease. 

The  contract  which  was  entered  into  between  ika 
parties  was  as  follows :  "  I  hereby  agree  to  adl  to 
Thomas  Salt  &  Qo.  (Limited)  the  lease  of  fte 
Emscote  Tavern,  Eoiscote-road,  Warwick  (ksfiag 
eighteen  years  to  run),  from  the  26th  day  of  MmA 
last  at  or  for  the  sum  of  £850,  subjeot  to  flie  mi 
lease  being  approved  by  the  purchasers'  and 
solicitors.^ 


The  vendor  apnUed  to  the  lessor  for  his 
the  assignment,  out  the  levor  replied,  "  1 1 
I  cannot  comply  with  your  xcquesL  I  objaet  toUis 
lease  being  transferred  to  a  brewery,  being  dmnm 
of  retaining  it  as  a  free  house." 

The  pur^asers'  solidton  also  wrote  to  tts  bsnr 
asking  him  to  state  the  ground  of  hia  refanU  sai 
his  reply  was,  **  My  chief  reason  for  objeeliDg  ta  te 
assignment  of  the  lease  to  your  dients  is  tiial  I  wiA 
to  keep  the  houbC  as  »  frve  house." 

The  purchasers  thereupon  refused  to  rirwnnlsftSb  ks* 
the  vendor  insisted  that  the  roasoms  given  by  Us 
lessor  for  withholding  his  consent  to  the  asngnsaflS 
were  so  unreasonable  that  the  purchasers  o«|^  tabs 
compelled  to  complete. 

The  purchasers  offered  to  complete  if  ite  vaaiBr 
would  enter  into  a  covenant  to  indemnify  Ibesa  fna 

(a.)  Beported  by  B.  JaiQU  BaicaBotHAic  &)., 
Barrister*at«Law# 
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•11  aotioDS,  ol«iiiis»  and  damages  rendting  from  the 
ftbeenoe  of  tbe  ooDsent  of  the  lenor  to  the  asrignment. 
This  the  vendor  refnwd,  and  thereupon  the  pnrohasen 
took  oat  the  preeent  summons. 

Dibdin,  for  the  pnrohaserfi.— The  vendor  has  not 
shown  a  good  marketable  fifle  snoh  as  was  reqnired 
hf  the  oontraot,  whioh  ia  an  open  oontraot.  If  the 
pnrehaeen  were  to  oomplete  thlqr  would,  in  effect,  be 
boymit  a  lawtoit.  The  oonrt  wUl  not  oompel  a 
piDefaaser  to  bny  a  lawrait.  If  the  vendor  thought 
the  lewor's  objeoUona  sonnxeasonablp.  why  did  he 
lelase  to  oorenant  to  indemnity?  Sear  ▼.  House 
Prcperly  and  InveOment  Sodeiy,  29  W.  B.  192.  16 
Ch.  D.  387;  Day  ▼.  Sh'ngleffm,  ante.  p.  18,  [1899]  2  Oh. 
920;  In  re  Th^  Trustees  of  HoUU  Hos/piial  and  Hague's 
Ooniraa.  47  W.  B.  691,  [1899]  2  Gh.  555;  Mason  ▼. 
Oorder,  7  Tannton  9. 

T.  WHles  ChiUy,  for  the  vendor.— The  covenant 
Affahiet  assignment  is  qualified.  Therefore,  unless 
tbe  learar  can  show  a  substantial  reason  for  with- 
holding  consent,  the  assignment  Without  his  consent 
ssa  be  foroed  on  the  purchaser.  The  lessor 
har  failed  to  show  a  substantial  reason.  If 
iiie  purchaser  is  bound  to  take  the  assign- 
ment tiie  Tender  is  not  bound  to  covenant  to 
indenBnify  him.  The  assignment  to  the  brewery 
sompany  will  not  *<tie"  the  house,  because  the 
pnrriiasen  will  still  be  bound  not  to  assign  or  under- 
H  wil3ioot  the  le^flor's  consent.  There  is  no  rea<ion- 
aUe  ohance  that  the  purdhaiterfi  will  be  invnlTed  in 
Ktii^Uon  Cf^tr  thi«  matter :  Trdoar  v.  Biaqe,  22  W.  B. 
84S,  I<.  B.  9  Bz.  151 ;  Hyde  v.  Warden,  26  W.  B.  201, 
SRz.  D.  72;  ^o^  ▼.  2>(maZ(ZM>n,  44  W.  B. 659,  [1896] 

2  as:  241. 

Spencer  v.  Topham,  22  Beav.  578.  5  W.  B.  Oh.  Di|r. 
93;  and  In  re  Thadewray  and  Touwfs  Contract,  37 
W.  B.  84,  40  Oh.  D.  84,  were  also  referred  to  during 
Hie  arguments 

BYBins,  J.,  stated  the  facts,  and  continued:  The 
ml  qneetion  between  the  parties  is  whether  such  a 
title  as  has  been  shown  ought  to  be  foroed  upon  the 
pnzcbaaen.  The  vendor  says  that  this  is  a  title 
wUdh  'mnild  in  an  action  for  gpecaSLo  performance  be 
mataroed.  or  ought  to  be.  upon  tbe  purchaser.  The 
porehaaer  says :  "  tn  the  face  of  the  objection  taken 
by  the  lessor  I  am  not  bound  to  complete  in  the 
absesioe  of  the  lessor's  consent  to  the  assignment." 
The  vendor  says  that  this  ground  taken  by  uie  lessor 
is  so  unreasonable  that  n  entitles  the  vendor,  the 
Jfaaee,  to  assign  the  lease  without  regard  to  that  term 
of  hia  oovenant  which  involved  obtaining  the  consent 
of  lua  lessor.  The  real  question  is.  Is  Sie  objection 
iakssi  by  the  lessor  against  assignment  so  unreason- 
able upon  the  face  of  it  that  I  can  say  (to  use  the 
WQvds  of  Baron  Alderson^  '*  there  is  not  a  reasonably 
deo^nt  probabnity  of  litigation'*  incurred  by  the 
should  he  compbte  under  present  droum- 


There  la  much  force  in  the  argrument  which  has  been 
addiewoii  to  me  that  the  objection  originally  alleged 
by  the  loesor  via.,  that  he  wished  to  keep  the  house 
a  free  hooie»  was  unreasonable  because  the  **  tie  "  is 
Boit  ereatsd  hy  the  assignment  to  the  purchaser, 
but  it  ooold  only  be  created  by  something  done 
saberqoently  by  the  purchaser,  and  that  there  being 
thi4  eovcnant  in  the  lease  in  the  event  of  an  attempted 
■assgnininnt  for  the  purpose.of  "  tying  "  the  house,  the 
laodlord  oonid  then  raise  the  question  and  say,  "  Tbe 
pnrobaeer  has  taken  with  notice  of  this  covenant  con- 
fninnd  in  the  lease  and  knows  that  he  will  take 
solijeflitQit.^  But  this  is  not  quite  all.  The  form 
of  tbe  oHeetion  is  that  he  wishes  to  keep  it  as  a  free 
TOat  is  tbe  main  objection.  I  do  not  read  the 
ass^ing  finally  '*  I  have  no  other  reason." 


It  is  urged  that,  suppose  litiiration  were  to  ensue,  it 
would  be  at  least  extremely  difficult  for  him  to  allege 
any  other  reason  than  what  he  has  already  allegM, 
but  I  am  not  prepared  to  say,  in  his  absence,  that  he 
would  be  estopped  from  alleging  other  reasons  in 
addition  to  that  whioh  he  has  already  given.  And 
then  there  is  this.  If  be  has  a  genuine  opinion  that 
it  would  not  be  advisable  that  we  house  should  be 
other  than  a  free  house,  he  suspects,  as  anybody  would 
suspect  in  the  case  of  a  sale  of  a  public-house  to  a 
brewery  company,  that  the  brewery  company  intend, 
either  by  means  of  some  fresh  subletting  or 
by  means  of  some  manager  of  their  own,  to  make  the 
house  other  than  a  free  house,  in  this  sense,  that  the 
person  carrying  on  the  business  there,  whoever  he 
was.  would  obtain  bis  beer  from  one  source  only  and 
not  be  at  liberty,  or  (it  it  were  a  brewery  company 
carrying  it  on  l^emaeives)  would  not  be  in  the  least 
degree  Hkely,  to  exercise  any  judgment  as  to  the  per- 
son from  whom  they  should  get  such  beer. 

When  I  get  to  the  root  of  tbe  whole  question  it  is 
this :  Am  I  satisfied,  on  the  mixed  question  of  law  and 
fact  wliieh  might  be  raised  by  the  lessor  should  he, 
after  completion,  bring  sin  action  of  ejectment  against 
the  purchaser,  that  it  is  so  certain  that  he  could  not 
succeed  as  to  make  this  objection  one  which  ought  not 
to  be  had  regard  to  P  I  may  observe  that  it  is  not 
without  materiality  in  tbe  matter  to  know  that  the 
vendor  wa^  not  prepared  to  ffive  an  indemnity  against 
any  possible  litigation.  It  is  perfectly  true  that  thp 
vendor  is  not  bound  to  give  any  such  oovenant,  but  I 
cannot  help  tbinkinsr  that,  in  a  case  of  this  kind,  bis 
willingness  or  unwillingness  to  ffive  such  a  covenant 
has  some  bearing  upon  tbe  question  whether  the 
objection  ti^ben  is  au  untenable  one  under  the  circum- 
stances. 

Upon  a  whole  review  of  the  circumstances,  and 
having  re^rd  to  tbe  authorities  and  that  this  is,  in 
effect,  asking  whether  sp^Msifio  performance  ou^ht  to 
be  granted,  I  do  not  think  that  I  ought,  m  the 
circumstances,  to  say  that  a  good  title  has  been  made 
out  upon  that  footing.  I  therefore  tbiok  that  the 
proper  ordeif  will  be  in  aocordarce  with  that  given  in 
Hargreaves  v.  Thompson,  34  W.  B.  708,  32  Oh.  D.  454, 
at  p.  457,  which  I  think  extends  to  the  reasonable 
OOsU  of  investigating. 

Solicit'Ors,  Bridges,  SawteU,  A  Co,,  for  Lowe  <fe 
Auden,  Burton-oii-Trent ;  Kings/ord,  Dorman,  A  Co», 
for  Handley,  Brown,  A  Ledbrook,  Warwick. 


Ht^vM  Of  Appeal. 


March  29,  30; 
April  30. 


From  Prob.  Div.  &  Adm.  Div.  ) 

(Lindley,  M.B..  and  Biffby  and  [ 

Yaughan  Williams,  L.  J  J. )     ) 

In  re  Habtin  (othsbwisb  Guillabd). 

LOUSTALAN  V.  LOTTSTALAlf.  (a.) 

WtU — Pre-nuptialunll — Subsequent  marriage  o/testtUor 
— Revocation — Domicil — Adoption  of  foreign  matri- 
monial regime   by  express  or  inferred  agreement--^ 
Wais  Act,  1837,  s.  18. 
.  The  validity  of  a  pre-nuptial  tviU,  so  far  as  it  affects 
movable  property,  depends  not  only  on  the  law  of  the 
domicil  of  the  testator  at  the  time  of  his  death,  bitt  also 
on  the  law  of  .his  domicil  at  the  time  of  his  makivg  his 
will  cmd  at  the  time  of  his  subsequent  marriage;  but  t?ie 
domicil  of  the  testator  on  each  of  these  occasions  must  be 

(a.)  Beported  by  J.  E.  Mobbib,  Esq.,  Barrister- 
at-Law, 
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OOTTBT  OF  APPBAL. 


deUrmined  hy  the  EnglUh  Court  of  ProhaU  in  the 
English  aerue — ^i.e.,  according  to  tJiote  legal  principles 
which  are  recognized  in  this  country  and  are  part  of  ite 
law. 

To  acquire  an  Euglieh  doinicU  in  the  English  sense, 
not  only  is  a  change  of  residence  and  place  of  business 
required,  hut  there  must  he  an  inlenUon  to  adopt  the  new 
residence  permanently  or  for  an  indefinite  period. 

According  to  intemaiional  law  as  understood  and 
ctdminister^  in  England,  t?ie  effect  of  marriage  on  the 
movable  property  of  spouses  depends  primft,  facie  on  t?ie 
domicil  of  the  husband  in  the  English  sense  at  tJ^e  time 
of  the  marriage  ;  and,  even  assuming  that  it  is  possible 
for  tJie  parties  to  accept  in  this  respect  by  express  agree- 
ment (e.g.,  hy  marriage  settlement)  a  matrimonial 
r^iciine  d^erent  from  thoit  of  the  country  of  tJie  husbancTs 
domicil  at  the  time  of  the  marriage,  yet  no  such  intention 
ought  to  he  circumstantially  inferred  in  the  absence  of 
such  express  agreement. 

Per  Yangluui  Williams,  L. J. — The  rule  that  a  pre" 
nuptial  wiU  is  revoked  hy  the  suhsequent  marriage  of  the 
testator  is  part  of  the  matrimonial  regime  of  England. 

Decision  of  Jexme,  P.  (68  L.  J.  P.  106),  reversed. 

Appeal  from  a  dedsion  of  Jeune,  P.  (68  L.  J.  Prob. 
106),  given  on  the  5th  of  Ang^ast,  1899,  revoking  a 
ffrant  of  letters  of  adminiBtnttion  to  the  estate  of 
Catherine  Euphraaie  Gnillard,  which  had  bf  en  made 
to  her  brother,  Jean  Lonstalan,  and  establishing  a 
will  of  the  deceased  woman  dated  1870. 

Oatheiine  Eaphrasie  Loustalan,  a  Frenchwoman  by 
birth  and  education,  came  to  England  prior  to  the 
year  1870,  in  order  to  earn  her  Hving  oy  laundry 
work. 

In  1870,  whilst  working  in  a  situation  near 
Huddersfteld,  she  wrote  for  and  obtained  from  her 
sister  in  France  certain  French  stamped  official  pa^r, 
on  which  she  executed  a  holograph  will  appomtmg 
her  sister  Marie  Loustalan  her  universal  legatee. 
This  will  was  validly  executed  according  to  the  law 
of  France,  but  insnffioieutly  attested  according  to 
the  law  of  England.  When  executed  it  was  deposited 
for  safety  in  the  custody  of  a  notary  at  Pan. 

In  1876  the  testatrix  married  in  London  a 
Frenchman  named  Louis  GuiUard,  who  had 
adopted  the  name  of  Martin,  and  was  at  the 
time  unable  to  return  to  France  for  a  number  of 
years  under  penalty  of  incurring  imprisonment 
owing  to  a  certain  offence  committed  by  him 
against  French  criminal  law.  There  was  no  marriage 
settlement.  Subsequently  to  the  marriage  husband 
and  wife  carried  on  the  business  of  a  laundry  at 
certain  premises  in  the  Edg ware-road,  but  in  1890, 
the  period  of  his  proscription  having  then  exfdred  for 
some  years,  the  husband  deserted  his  wife  and 
returned  to  France.  The  latter,  however,  continued 
to  carry  on  the  laundry  business  in  London  till  the 
night  of  the  2nd  of  January,  1895,  when  she  was 
burnt  to  death,  with  a  number  of  her  assistants,  in  a 
fire  which  destroyed  the  premises  in  the  Bdeware^ 
road.  The  existence  of  the  will  of  1870  being  for  the 
time  forgotten,  a  grant  of  letters  of  administration  to 
her  estate  was  sought  for  and  obtained  by  her 
brother  Jean  Loustuan.  In  the  present  action  her 
sitter,  Muie  Loustalan,  now  asked  for  a  revocation 
of  this  grant,  and  for  a  fresh  grant  of  administra- 
tion to  her  nster's  estate  with  the  will  of  1870 
annexed. 

Jeune,  P.,  delivered  judgment  to  the  following 
effect  on  the  5th  of  August.  1899:  (1)  In  his 
opinion,  the  domicil  of  the  nusuand,  wnidh  was 
also  that  of  the  wife,  was,  at  the  time  of  her 
death,  French,  according  to  both  French  and 
Englidi  law.  (2)  It  was  said,  however,  that 
the    parties    married,    and    intended    to     marry, 


according   to   the  matrimonial  rSgime  of  England 
and   not   according   to  the  matrioiODial  rSgime  of 
France.    It  was  further  said  that  if  that  were  the 
case  tiie  effect  would  be  to  import  into  their  matri- 
monial relations  the  revocation  of  a  will  previoiuly 
made  by  the  wife.    There  were,  in  fact,  two  points 
to  be  considered :  (a)  First,  was  it  shown  that  these 
people  married  aooording  to  the  English  matrimonial 
rigime,  or  did  they  marry  aooording  to  the  ffranch 
law    of   eommunauti,    according  to   which,    in   the 
absence  of  any  information  to  the  oontrary,^  they 
must  be  considered  to  have  manifcd  ?    'Hie  efvid^oe 
on  this  i>oint  was  scanty,  but  cm  the  whole  he  had 
arrived    at    the    conclusion,    though    not    without 
hesitation,  that  they  intended  to  marry  aooording  to 
English  law.    (b)  But  then  there  arose  the  difficult 
question — was  the  rule  as  to  the  revocation  of  a  will 
by  marriage  a  part  of  the  English  matrimonial  or  of 
the  English  testamentary  law  P    The  provision  of  the 
English  law  by  which  a  will  was  revoked  by  marrtase 
was  very  peculiar.    It  was  now  embodied  in  the  Wills 
Act,  1837.    That  was  to  say,  the  Act  reoogniaed  it  as 
a  way  in  which  a  wiQ  might  be  conndered  to  be 
revoked.      The   law  was  far  older  than  the   Aot^ 
and    he    was     unable     to     say     what     was     its 
real   origin.      It    was,    however,   a   very    peonliar 
law,  and  he  did   not   know  that   it   was    a   vary 
reasonable  one.    But  it  was  none  the  less  the  law  of 
England.    As  the  law  of  England  formerly  stood,  the 
wife's  property  went  entirely  to  her  husband,  and 
therefore   her   previous    will    would    natoially   be 
revoked  by  her  marriage ;  and  had  the  law  been  that 
the  wif e*s  will  only,  and  not  that  of  the  husband, 
was  revoked  by  marriasre,  its  origin  would  have  been 
clear ;  and  he  thought  that  it  would  then  have  been 
posssible  to  have  found   that  it  was  part  of  the 
English  matrimonial  f^^'fiM.    But  that  was  not  the 
law.    The  wills  of  both  spouses  were  equally  revoked 
by  th«>ir    marriage,    and  therefore    he   IsM    great 
difficulty  in  attaching  it  to  the  matrimonial  rSgtme  at 
all.    On  the  whole.  &erefore,  he  arrived  at  the  oon- 
elusion  that  this  provision  was  in  reality  part  of  the 
testamentary  law  of  England,  arising,  it  might  ba« 
from  the  presumed  inti'ntion  of  the  parties,  or  it 
might  be  a  provision  of  law  having  regard  to  tlie 
possibility  of  children  and  the  desirability  of  impresa- 
ing  on  the  parties  to  a  marriage  contract,  the  neoesstty 
of  making  wills   for  the  welfare  of  such  ohildreii. 
Whether  these   parties    married    aooording  to  the 
French  or  English  r^^tme  he  could  not  suppose  that 
they  intended    this    provision   should  aflfeot   ihm^ 
testamentary  powers.    The  will  of  1870  was  1i&6reiar<ft 
perfecUy  good;    the   existing   grant  of   letters    of 
administration  must  be  revoke ;  and  there  would  b^ 
a  nant  of  administration   with  the  will  anneateil. 
mMe  to  the  defendant,  as  the  natural  and  lawful. 
brother  of  the  deoeased. 
From  this  dedsion  the  defendant  now  appealed. 

Inderwiek,  Q.G.,  and  H.  D.  Gnuebrook^  for  ihm 
appeUant,  dted  Marston  v.  Boe,  8  A.  &  B.  14 ;  Dallos" 
Jorisprudence  G6n€rale  Beceuil  Periodique  (1854>. 
Part  IL,  161,  (1865)  Part  L,  418,  (1886)  Part  It^ 
181  ;  Dicey's  Conflict  of  Laws.  648.  [VAtTOSE^.^ 
WiLUAMS,  L.J.,  refenred  to  Doe  d.  Hodsden  v.  fibq»£^ 
2  T.  B.  684.] 

H.  J.  H.  Machay,  for  the  respondent,  dted  Brexn^L^ 
V.  Freeman,  6  W.  B.  618,  10  Moo.  P.  G.  306 ;  JVw-^ 
and  ffembling*s  cass,  4  Coke's  Bep.  61a ;  In  <v 
Aganoors'  TrusU,  64  L  J.  Ch.  621 ;  Jopp  v.  Wood^  X  i 
W.  B.  481 ;  Bell  v.  Kennedy,  L.  B.  I  H.  L.  So.  307 
Udney  v.  Udney,  L.  B.  1  H.  L.  Sc.  441 ;  Orofcer  ^^ 
Hereford  {MarquU),  4  Moo.  P.  C.  3S9 ;  Abdul  Mesm^ 
V.  Farra,  13  App.  Cas.  431,  at  p^  439,  441,   ^ 
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Court  of  Afpbal. 


Mowr  of  Oankrhiry  t.  Wylum,  43  W.  E.  430,  [1896] 
A.  0.  89;  In  re  Price,  Tomlin  ▼.  Latter,  ante,  p.  373. 

Cur.  adv»  vuU^ 

April30.—Iiiifi>iXT,M.B.— The  will  which  is  m  ques- 
tion in  this  ease  wm  made  in  this  oountry  by  a  Frenoh- 
womsn  before  her  marriage,  and  was  not  attested  as 
nqvired  by  English  law.    Bj  EngUsh  law,  by  whioh  I 
mean  English  law  irrespective  of  aU  foreign  law,  the 
viU  18  thmf ore  clearly  invalid.   Bat  foreign  law  must 
be  taken  into  aocpnnt.    Those  principles  of  private 
hienational  law  which  are  recognized  in  this  oountry 
ve  part  of  the  law  of  England,  and  on  those  principles 
ifae  validilr  of  the  will,  so  far  as  it  aifects  movable 
property,  depends  on  the  law  of  the  domioil  of  the 
testatrix  when  she  died.    The  domioil  of  the  testatrix 
moit  be  determined  by  the  English  Court  of  Probate 
eooordtPg  to  those   legal    principles    applicable    to 
domidl  which  are  recognised  in  this  country  and  are 
pert  of  its  law.    Until  the  question  of  the  domidl  of 
the  testatrix  at  the  time  of  her  death  is  determined 
the  Oonrt  of  Probate  cannot  tell  what  law  of  what 
eoontry  has  to  be  applied.  The  testatrix  was  a  French^ 
voman,  but  it  wonla  be  contrary  to  sound  principle 
to  determine   her   domioil   at   ner   death   by    vie 
etidenoe  of  Aenoh  legal  experts.    The  preliininary 
qioestion,  by  what  law  is  the  will  to  be  ^vemed,  must 
depend  in  an  English  court  on  the  view  that  court 
takes  of  the  domudl  of  the  testatrix  when  she  died, 
n  anthority   for   these   statements   is    wanted,    it 
will  be  found  in  Bremer  v.  Freeman,  5  W.  R.  618, 
10  Moo.    P.    G.   306,   see  pp.   359,  Ac.  ;    Doglioni 
▼.  Criipin,  L.  B.  1  H.  L.  301,   15  W.   B.  H.  L. 
Dig.  8;  and  In  re  Tru/oH,   Trafford  v.  Blanc,  36 
W.  B.  163,  36  Gh.  D.  600.    In  each  of  the  last  two 
oaiei  a  foreign  oonrt  had  determSm^d  the  domioil: 
wd  the  English  oonrt  had  also  to  determine  it,  and 
did  determine  it  to  be  the  same  as  that  detennined 
hy  the  foreign  court    But,  as  I  understand  those 
oises,  the  £^lish  court  satisfied  itself  as  to  the 
domidl  in  the  English  sense  of  the  term,  and  did 
Dot  simply  adopt  the  foreign  deddons.    The  course 
umrsally  followed  when  domidl  has  to  be  dedded 
I7  the  courts  of  this  country  proceeds  upon  the 
prindples  to  whidi  I  have  alluded. 

But,  further,  the  validity  of  a  will  of  movables 
nade  by  a  person  domiciled  in  a  foreign  country  at 
the  time  of  such  person's  death  not  only  may,  but 
Bnisi  depend  on  the  view  its  courts  take  of  the 
validity  of  the  will  when  made  and  on  its  subsequent 
revocation  if  that  question  arises.  These  questions 
may  or  may  not  turn  in  any  particular  country 
OD  the  dotnidl  of  the  testator.  For  example, 
in  tins  case  it  is  agreed  on  all  hands  that  by  liie 
lav  of  Franoe  the  will  in  question,  bdng  a  holo- 
gwh  will  made  by  a  French  subject,  was  valid  when 
made,  whatever  her  domidl  may  have  been  when 
riie  made  it.  It  is  also  agreed  on  all  hands  that  by 
French  law  meoriage  does  not  revoke  the  prior  wills 
of  the  spouses.  But  the  testatrix  married  a  F^nch- 
BMO  in  this  oountry  after  she  made  her  will,  and  the 
mstion  whether  her  will  was  thereby  revoked  as  to 
her  movables  is  the  real  question  on  which  Hiis  case 
turns.  By  whatever  court  this  question  is  to  be 
dedded,  the  Bnglish  law  of  marriage,  which  in  such 
»  case  Involves  and,  indeed,  turns  on  English  views  of 
domidl,  most  be  conddered.  If  this  view  be 
ignored,  the  effect  of  the  marriage  will  be  inade- 
jnatelv,  and,  indeed,  erroneously  ascertained.  If  the 
aonucu  of  Uie  testatrix  is  to  be  treated  as  English 
when  die  became  a  married  woman,  her  will  was 
nvoked  by  her  marriage;  for  such  is  the  law  of 
l&igland  whatever  the  intentions  of  the  parties  may 
V«  (1  Janii.  on  Wills,  c.  7) ;  but  if  her  domidl  was 
mich  hehr  will  wodld  not  oe  revoked  by  English  law. 


and  still  lees  by  French  law.  Both  laws  are  alike  in 
regarding  her  domioil  as  that  of  her  husband  as  soon 
as  she  married  him.  The' effect  of  her  marriage  must 
therefore  depend  on  the  English  view  of  hie  domidl. 
It  would  be  usdess  and  entirely  misleading  to 
ask  a  French  expert  what  effect  the  French 
law  would  give  to  an  English  marriage  without 
explaining  the  Englidi  law  to  him,  and  no 
explanation  of  that  law  would  be  adequate  or  correct 
a  it  exduded  the  English  view  of  the  domidl  of  the 
parties. 

Having  thus  stated  the  prindples  which,  in  my 
opinion,  ought  to  be  applied  to  the  case,  I  proceed  to 
condder  the  facts  and  the  evidence  of  the  experts 
called  at  the  trial. 

The  learned  Preddent  dedded,  and,  in  my  opinion, 
rightly  decided,  that  the  domidl  of  the  testatrix  in 
the  English  sense  was  French  when  she  died.  It 
became  necessary,  therefore,  to  determine  whether 
b^  the  law  of  France  her  will  was  valid  when  she 
died.  Experts  were  called  and  examined  and  cross- 
examined  at  great  length  on  a  number  of  points, 
many  of  which  are  not  now,  at  all  events,  matmal  or 
in  controversy.  The  experts  all  agree  that  the  will 
was  vidid  when  made.  They  also  all  agreed  that 
according  to  French  law  the  testatrix  was  domiciled 
(in  the  French  sense)  in  England  when  she  made  her 
will  and  when  she  married.  They  also  all  agreed 
that,  according  to  French  law  and  in  the  French 
sense,  her  husband  was  domiciled  in  England  when 
he  married.  Treating  the  husband  and  wife  as 
domicUed  in  England  when  they  married  they 
differed  as  to  the  consequences.  MM.  Guastalla, 
Gk>rostarzee,  and  Meenil  think  that  the  marriage 
revoked  the  will.  M.  MesnU  is  quite  dear  upon 
the  point;  the  others  are  less  so,  but  they, 
I  think,  take  the  same  view.  M.  Astone  when 
first  called,  stated  that  the  marriage  did  not 
revoke  the  will — that  it  depended  on  nationality, 
not  domioil,  in  the  Frpuch  sense.  When 
recalled  he  apparently  adbeied  to  his  opinion,  bnt 
conddered  that  the  revocation  might  depend  on  the 
intention  of  the  parties  and  on  the  adoption  of  the 
matrimonial  regime  by  the  eponses.  AU  these  experts 
based  their  opinion  on  thdr  view  that  at  the  time  of 
the  marriage  the  parties  were  domidled  in  England 
and  they  applied  the  Engli»h  law  of  marriage  to  that 
state  of  things.  But,  as  I  have  already  pointed  out, 
the  English  law  of  marriage,  when  eoneidered  with 
reference  to  its  effect  on  property  involves,  and  in  a 
case  like  this  cannot  be  severed  from,  English  views 
of  domioD.  The  learned  President  came  to  the  oon- 
dudon  tiiat  the  domioil  of  the  husband  at  the  time 
of  the  marriage  was  in  France,  not  in  England.  But 
he  also  came  to  the  condusion  that  both  husband  and 
wife  intended  to  marry  according  to  English  law  and 
that  th<)  Eoglinh  matrimonial  lav  should  and  would 
govero  their  future  property.  He  further  conddered 
that  the  law  by  which  wills  are  revoked  by  marriage 
was  not  part  af  the  EngUsb  matrimonial  law  bat  part 
of  the  English  testamentary  law,  and  that  this  law 
did  not  apply  to  the  case.  I  confess  I  have  great 
diffioalty  in  adopting  this  view  of  the  case.  I',  as  the 
President  considered,  the  parties  were  (according  to 
English  views)  domidled  in  France  when  they 
married,  their  marriaflre  would  not  revoke  their 
previous  wills ;  and  French  experts  should  have 
been  told  so  and  should  have  been  directed  that 
their  assumption  of  an  English  domidl  was  in 
admisdble.  It  is  plain  from  their  evidence  that, 
according  to  French  law,  the  domidl  in  the 
French  sense  of  both  husband  and  wife  was 
hi  England  and  not  in  France  both  when  the 
marriage  took  place  and  when  the  testatrix  died.  I 
have  no  doubt  that  this  conclusion  was  quite  correct, 
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bat  for  the  zeaaons  I  have  akeady  given  I  eonaider 

it  neoesfary  to  ezamioe  the  effect  m  tiie  maniagre 

aooording  to  Enfflidi  viewa  of  domioa.      I  prooeed, 

therefore,  to  inquire  whether  the  Predd^Dt  was  right 

in  his  view  that  the  husband  was  domioQed  (in  the 

English  sense)  in  France  and  not  in  England  when 

he  married.    We  start  with  the  faot  that  me  husband 

had  a  domicii  of  origin  in  Franoe.      Aooording  to 

English  law  the  burden  of  provins  that  he  lost  that 

domicii   and    acquired   an   Engliui  domioil   is    on 

those  who  assert  that  he  did  so.      Farther  the  domioil 

to  be  acquired  must  be,  not  domioil  in  the  F^rendh 

sense,  but  m  the  English  sense.     The  experts  iJl  tell 

us  that  he  lost  his  French  domioil   in  the  French 

sense  by  coming  to  England  and  iwtting  himself  up 

as  a  teacher  of  langaa^;es  here.     Bat  to  acquire  an 

English  domioil  in  theEnglishsense  not  onlyis  achange 

of  residence  and  place  of  business  required,  but  tbere 

must  be  an  intention  to  adopt  the  new  residence 

permanently  or  for  an  indefinite  period:    see  the 

authorities  collected  in   Dioey's  Conflict  of  Laws, 

p.   l(H  d  $eq.     I  cannot  come  to   the   conclusion 

that  this  intention  is  proved.     I  see  no  proof  of  any 

intention  to  abandon  France  as  his  domicii  in  the 

English   sense,    and  to  acquire   a  domioil   in  the 

English  sense  in  this  country.    I  do  not  say  there 

is  no  evidence  t^ndinff   to  establi^   a   change   of 

domicii  in  the  English   sense,   but  such  evidence, 

in  my  opinion,  falls  short  of  proof,  and  is   in  fact, 

outweighed  by  evidence  on   the  other   side.     The 

circumstances  tending  to  show  an  abandonment  of  an 

intention  to  return  to  France  are  that  the  husbaud 

came  over  here  and  taught  here ;  that  he  married  a 

woman  in  business  herp;  that  he  and  nhe  described 

themselves   as  then  domicUiSa  a  Londrea;   that  he 

intended  to  settle  here  until  he  coidd  safely  return ; 

that  he  lived  here  with  his  wife  for  some  years,  and  did 

so  after  it  was  safe  to  return  to  France ;  that  he  took 

leases  in  his  own  name ;  and  that  (whether  he  knew 

it  or  not)  he  had  lost  his  French  domioil  m  the 

French  sense.    Against  this  must  be  set  the  facts  that 

he  was  a  French  subject  and  had  a  French  domicii 

of  origin,  that  he  came  here  to  avoid  imprisonment, 

that  he  dared  not  go  back  to  France  for  many  years, 

but  that  he  could  safely  do  so  at  tiie  end  of  twenty 

years  from  the  time  he  fled  from  his  own  country, 

that  he  does  so  back  a  few  years  after  it  is  safe  to  do 

so,  and  that  he  has  ever  since  been  and  is  now  settled 

in  his  native  country  and  living  with  his  own  relattves. 

If  we  look  at  all  the  facts  as  we  now  know  them,  they 

in  my  opinion,  point  to  a  retention  of  his  domioil  of 

oriffin  fin  the  English  sense  of  tiie  word  domicii) 

rather  than  to  an  abandonment  of  such  domicii  and 

a  subsequent  re-acquisition  of  it  when  he  went  back 

to   France.     What   has   happened    since   mamsge 

throws  a  great  deal  of  light  on  what  was  obscure  at 

the  time  of  marriage.    But  if  we  cany  oar  minds 

back  to  the  time   of   marriage   and   cusregard   all 

subsequent  events  (which  I  do  not  think  we  ought 

to  do)  the  faot  that  he  was  then  a  criminal  fugitive 

who  dared  not  so  back  to  France  for  a  definite  number 

of  yean  but  could  safely  ^  back  when  they  had  elapsed 

would  prevent  me  from  mferring  an  abimdonment  of 

an  intention  to  return  to  France  when  he  could  safely 

do  so :  see  Dioey's  Conflict  of  Laws,  142.    I  should 

not  arrive  at  the  same  conclusion  if  he  had  fled  horn 

his  country  for  life  unless  pardoned  as  an  English 

criminal  fugitive  would  have  done  to  escape  from  the 

operation  of   the  laws  of  his  own  country.     The 

deficite  period  after  which  he  could  safely  return  is, 

to  my  mind,  all  important.    As  to  the  declaration 

made  by  husband  and  wife  when  thev  married  that 

they  were  **domiciliS9  a  Londrea,**  I  have  no  doubt 

that  domicilii  was  used  in  the  French  sense—t.e.,  in 

the  sense  of  residence  and  not  in  the  sense  of  what 


by  *'  domicOed,"  wfaiah  has 
signification.  Upon  the  question  of  domioil  (in  fiis 
English  sense)  my  own  condotionB  are  tliat  ths 
donucil  of  the  testatrix  was  French  when  aha  ma4s 
her  will;  French  up  to  the  time  that  abe  sanied; 
French  by  her  mamage ;  and  French  when  aha  disd. 
Her  donucil  was  French  by  and  aftsr  marriags 
beoaose,  in  my  opinion,  her  husband's  domioQe  wu 
French.  The  domioil  of  the  testatrix  being  Ffeock 
when  she  made  her  will  and  when  she  died,  it  beoavt 
necessary  to  ascertain  the  effect  of  her  will  on  her 
movable  property  aooording  to  the  French  law.  The 
husbuid  being,  in  my  ophuon,  domiciled  in  ¥imnoa 
when  she  manied,  it  became  necessary  to  aaoiHtaia 
the  efSsct  of  such  marriage  by  French  law  odosi  her 
will;  and  if  in  order  to  ascertain  thia  it  Daoaiae 
necessary  for  the  French  experts  to  be  told  what  tiit 
English  law  was,  they  should  have  been  told  that 
it  depended  on  the  view  wtikh  an  Boriiah  ooart 
would  take  of  the  domioil  in  the  Enyiah  asase. 
of  the  husband;  and  if  I  am  right  in  my  visv 
of  his  domicii,  the  experts  should  bava  hesa 
told  that  by  English  law  the  maniaga  in  tfaia  mm 
did  not  revoke  the  wife's  wilL  It  was  not  naoasBKy 
or,  indeed,  proper  on  this  oocaaion  to  parma  t^ 
inquiry  further  and  to  see  what  matrimonial  r6gim 
the  parties  intended  to  adopt.  It  is  not 
to  dte  authorities  to  show  that  it  ia 
that  according  to  international  law  aa 
and  administmd  in  England  the  eflEsot  of 
on  the  movable  property  of  spouses  dapenda  (jm  i 
absence  of  any  contract)  on  the  donuoQ  of  the 
husband,  in  the  English  sense.  The  anthoritiaa  viD 
be  found  collected  in  Foote*s  Private  IiiUi  iiatkaiii 
furtsprudenoe,  edition  2,  pp.  815,  82I9  and  Dimf^ 
Oonfliot  of  Laws,  Q^  d  ieq.  This  beuKg  dan;  the 
will  was  not  revoked ;  and  if  not  revoked*  H  wis 
clearly  valid  as  regards  the  wife's  movable 


Section  18  of  the  Wills  Act  does  notapply  tdUm 
of   foreigners   who  die  domiciled  atMOM, 


of  the  marriage  was  not   to  vest  the 

groped^  in  the  husbittd.  Frenoh  law  did  nofe  ao  veit 
;,  neither  did  international  law  as  nndentood  aai 
administered  ia  this  oountry.  Tlia  Knglish  lav 
applicable  to  English  people,  and  aooording  to  wlvk 
a  woman's  personal  property  lonnedy  voatod  in  har 
husband  on  marriage,  and  aooording  to  wlnoh  har 
will  was  revoked  by  marriage  even  before  tiia  W3b 
Act,  could  not  on  principle  apply  to  Frenoh  s|ib— 
married  in  England,  but  (according  to  Rngiiah  vissn) 
domioiled  in  France  when  they  mairiao.  In  ay 
opinion  the  will  has  been  properiy  adouttod  ts 
probate,  but  it  will  not  apply  to  leasehold  proper^. 
for  that  is  not  ref^arded  as  movable  psoparty,  to  whA 
the  lex  doffUeUU  is  alone  applicable :  Dio^s  C — "^ 
of  Laws,  72. 

RiGBY,  L.J.— I  see  no  sufficient  roason.  to 
from  the  President's  conclusion  that  the  m\ 
of  the  spouMs  as  to  movablea  were  to  ba 
mined  by  English  law.  If  it  is  nc  ceasaiy,  i»  osdsr  t> 
sup{>ort  this  condnsion,  to  hold  that  the  hasfbaniri 
dooiioil  at  the  date  of  the  mairiace,  or,  at  aoj 
the  matrimonial  domicii,  was  English,  I 
not  hesitate  to  hold  that  it  waa.  Ttm 
had  been  brought  up  to  be  a  teadher  or  pi  nft«ani  of 
French,  and  at  first,  and  down  to  the  time  of  It* 
marriage  in  1874,  had  no  other  meana  of  gaiainglii 
livelihood  than  by  teaching  Frenoh.  Hla  dayaife 
from  France  waa  brought  about  by  his  iaar  of  a 
prosecatioo  for  an  offence  alleged  to  hava  baaai  mmr- 
tnitted  by  him  whilst  he  was  a  pcofasaor  of 
and  in  connection  with  his  exaroue  of  bis  . 
ship.  O^er  and  above  the  punishment  to  ha 
for  the  offence,  if  proved,  it  is  obviooa  that 
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tion  for  saoh  an  offenoe  would  have  an  extremely 
prejadicia],  and  not  improbably  a  probibitive,  effeot 
on  bis  snbeeqaent  exercise  of  his  proieation  in  France. 
As  be  did  not  elect  to  abide  big  trial  in  France,  bis 
evasion  of  a  trial  was  abnost,  if  not  quite,  equivalent 
to  a  renunciation  for  all  bis  life  of  bis  profession  in 
France.  He  went  in  tbe  first  place  to  Belgium,  and 
was  in  bis  absence  convicted  and  sentenced.  Tbe 
precise  date  of  tbis  conviction  I  cannot  find,  but  it 
must  bave  been  before  bis  coming  to  England,  wbicb 
was  in  1868  or  1869.  He  migbt  at  any  time  bave 
gone  back  to  France  and  submitted  to  ^ial,  but  be 
did  not  elect  so  to  do.  It  appears  tbat  twenty  years 
after  tbe  date  of  bis  conviction  be  would  bave  been 
safe  from  puuisbment,  but  be  would  Uien  bave  been 
advanced  in  years,  and  if  it  is  suggested  tbat  be 
formed  from  tbe  first  tbe  intention  of  going  back 
after  tbe  twenty  years  and  becoming  again  a  pro- 
fessor in  France,  suob  an  intention  would,  in  my 
opinion,  be  so  irrational  tbat,  in  default  of  tbe 
strongest  evidence,  it  ougbt  not  to  be  imputed  to 
bim.  Nor  could  be  bave  bad  tbe  intention  of  going 
back  without  baviog  tbe  means  of  supporting  bim- 
self.  Evidence  of  any  sucb  intention  does  not  exist. 
I  take  it  tbat  tbe  proper  conduaion  is,  not  tbat  be 
bad  tbe  intention  of  returning  to  France  at  tbe  end 
of  an  interval  bowever  long,  but  tbat  be  bad  no 
intention  of  returning  at  all.  In  England  be 
adopted  tbe  name  Martin,  wbicb  migbt  pacs  for 
an  Englisb  name,  and  at  any  rate  would  bave 
the  effect  of  keeping  in  tbe  background  tbe  dis- 
credited name  of  (mllard.  He  was  supporting 
bim  self  as  a  teacher  of  Frencb  at  tbe  time  of 
tbe  marriage  in  1874,  wben  a  prospect  opened  of 
gainine  a  probably  easier  living  by  means  of  bis 
wife's  laundry.  He  married  (being  fifty-one  years 
old)  with  tbe  clearly  formed  intention  of  living  by 
tbe  laundry  business,  wbetber  or  not  be  assisted  witb 
money,  or  his  personal  exertions,  in  carrying  it  on. 
I  consider  tbe  reasonable  inference  to  be  that  be 
intended  to  remain  in  England,  and  was  domiciled 
there  according  to  English,  as  be  certainly  was 
according  to  Frencb,  law.  It  is  bis  intention  that 
governs,  not  that  of  the  wife,  in  tbe  absence  of  any 
marriage  settlement ;  and  I  conclude  tbat  be  intended 
Eoglish  law  to  apply,  and  tbat  law  gave  bim, 
immediately  on  tbe  marriage,  the  exclusive  rigbt  to 
all  the  wife's  movables,  t£kt  is  to  say,  to  everything 
tbat  could  pass  by  tbe  holograph  will  of  1870.  £i 
by  tbe  marriage  she  would  become  incapable  of 
making  another  will,  tbe  will  of  1870  would  be 
revoked.  It  matters  not  tbat  she  migbt  subsequently, 
by  an  alteration  in  the  law,  become  entitled  to 
personal  property  which  she  could  dispose  of  by  wilL 
8aoh  a  new  testamentary  power  would  not  in  my 
opinion  revive  the  will  which  had  already  been 
revoked.  I  have  considered  tbe  question  of  tbe 
husband's  domicil  exclusively  with  reference  to 
the  facts  as  they  existed  previously  to,  and 
al  the  date  of  the  marriage.  The  subsequent  events 
do  not  in  my  judgment  throw  any  light  upon  the 
question  adverse  to  the  conclusion  which  I  have 
arrived  at.  The  taking  of  leases  for  terms  of  years 
of  various  lengths  would  tend  rather  to  show  that  his 
-connection  with  Eoffland  was  permanent  than  other- 
wise, thouffh  probably  It  is  not  of  much  importance. 
True  it  is  that  at  length,  not  before  1890,  when  he 
was  already  about  sixty-seven  years  old,  he  returns 
to  France ;  but  in  the  circumstances  tbat  does  not 
give  any  ground  for  supposing  tbat  he  always,  from 
tbe  time  when  he  left  France,  had  the  animus 
revertendi.  One  of  tbe  reasons  for  returning  was  tbe 
state  of  his  health  ;  another,  probably,  the  unsatis- 
iactoiT  state  of  his  relations  with  his  wife.  But 
probably  the  most  important  thing  to  notice  is  that 


his  residence  in  France  was  rendered  possible  by  his 
having  acquired  a  considerable  fortune  from  his  wife's 
property,  which  he  had  no  reason  to  count  upon 
before  the  marria^  True  it  is  that  the  twenty 
years,  the  expiration  of  which  brought  immunity 
from  punishment  for  the  offence  for  which  he  had 
been  condemned,  had  run ;  but  it  .was  not  on  the 
expiration  of  that  period,  but  at  least  several  years 
later,  that  he  returned.  I  am  not  disposed  to  hold 
this  evidence  of  an  intention  throughout  to  return 
which  woidd  prevent  his  acquiring  an  English 
domicil.  The  fact  that  he  took  steps  for  vesting  in 
his  wife  all  his  interest  in  the  laundry  business  would 
be  strong  evidence  of  his  intention  to  remain  out  of 
Englwid ;  and  I  agree  with  the  Master  of  the  Bolls 
that  in  1896  he,  and  therefore  his  wife  at  her  death, 
had  a  French  domicQ. 

Vaughan  WnjiiAKS,  L.J.— I  agree  in  the  con- 
clusion of  Jeune,  P.,  that  the  husband  and  wife 
intended  to  keep  up  '*  an  establishment  in  England," 
and  that  they  intended  to  marry  under  Englub  law 
and  to  adopt  it  as  their  matrimonial  law ;  but  I  base 
this  conclusion  on  the  fact,  which  Jeune,  P.,  does  not 
accept,  that  at  the  date  of  the  marriage  the  husband 
had  an  Eoglidi  domicil,  for  I  find  no  evidence  of  an 
agreement  embodying  that  intention,  unless  it  be  as 
an  inference  from  the  actual  domicil  at  the  date  of 
l^e  marriage.  At  the  time  of  the  marriage  the 
laundry  business  in  the  Edgware-road  was  already  a 
going  concern.  It  had  been  established  by  the  wife 
while  she  was  yet  a  spinster,  and  it  seems  to  me  to 
have  been  arranged  before  the  marriage  that  tbe 
husband  should  bring  some  money  into  tne  business, 
and  tbat  he  did  so.  The  husband  and  wife  carried  on 
this  business  from  1874 — ^when  they  were  married  in 
London  according  to  the  prescribea  requirements  of 
the  Eufflisb  law— until  1890,  when  the  husband 
returned  to  France.  During  all  this  time  both 
husband  and  wife  had  clearly,  according  to  French 
law,  an  English  domicil.  Jeune,  P.,  has  held,  how- 
ever, that,  according  to  English  law,  the  wife  had  a 
Frf-nch  domicil,  and  that  on  the  marriage  she  acquired 
the  domicil  of  her  husband.  He  has  held,  also,  that 
the  latter — his  domicU  of  origin  being  admittedly 
French  —  had  done  nothing  at  the  time  of  his 
marriage  to  acquire  any  other.  I  certainly  should 
have  £awn  the  conduftion  myself  that,  as  far  as 
the  wife  was  concerned,  there  was  ample  evidence 
of  the  animus  manendi ;  and  that  she  hiad  acquired 
an  English  domicil  at  the  date  of  her  marriage 
according  to  French  and  English  law  alike.  This, 
of  course,  is  not  enough,  oecanse  on  marriage 
she  would  immediately  acquire  the  domidl  of  her 
husband.  But  even  in  the  case  of  the  husband  I 
should  myself  draw  the  inference  that  he  abandoned 
his  French  domicil  of  origin,  and  intended  to  adopt, 
and  thus  in  fact  actually  acquired,  a  new  (i.e.,  an 
English)  domicil.  He  was,  and  had  been  for  some 
time,  living  in  this  country.  He  intended  to  carry 
on  l^e  laundry  business  in  the  Edgware-road,  and 
to  have  his  matrimonial  home  there.  He  invested 
money  in  this  business  and  bought  land  for  the 
purpose  of  enlarging  it.  The  evidence  seems  to  me  to 
show  that  during  aU  this  time  the  husband  and  wife 
did  not  apply  the  French  principle  of  community  of 
goods  to  their  respective  property,  but  treated  every- 
thing as  belonffing  to  the  husband.  It  is  certain  tbat 
the  Gutter,  at  i£e  time  of  his  marriage,  did  not  intend 
to  return  to  France  for  a  period  of  at  least  twenty 
years.  All  this  is  evidence  of  an  animus  manendi;  and 
although,  as  a  matter  of  fact,  he  did  return  to  France 
I  at  the  end  of  twenty  years,  I  still  see  no  evidence 
'  that  his  stay  in  England  was  always  mtended  to  be 
thus  limited,  whilst  there  is  considerable 
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believiDg  the  oocasion  and  cause  of  his  ultimate  return 
were  quarrels  with  his  wife.  He  may  have  contem- 
plated the  possibility  of  returning  to  France  after  the 
lapse  of  time  should  have  rendered  it  safe  for  bim  to 
do  so,  but  I  do  not  think  that  this  fact  prevents  his 
permanent  residence  in  England  being  cogent 
evidence  of  an  intention  to  acquire  a  new  domicil.  I 
suppose  the  possibility  of  returning  to  one's  domicil 
of  origin,  if  circumstances  should  change,  is  never 
excluded  from  a  man's  mind,  however  much  he  may 
choose  a  country  other  than  that  of  his  domicil  of 
origin  as  his  permanent  residence ;  but  I  cannot  doubt 
that  if  the  husband  had  died  within  the  twentv  years 
without  returning  to  France,  his  domicil  would  have 
been  held,  under  the  circumstances,  to  be  English ; 
and  I  do  not  think  that  one  should  refuse  so  to  hold 
because  he  happened  to  return  to  France.  This,  in 
my  jadgment,  is  sufficient  to  show  that  his  actual 
domicil  at  the  time  of  the  marriage  was  English, 
according  to  the  law  both  of  England  and  of  France. 
I  gather,  however,  from  the  judgment  of  Jeune,  P., 
that  his  view  is  that  England  became  the  matrimonial 
domicil  by  the  agreement  of  the  husband  and  wife 
at  the  time  of  3ie  marriage;  but  I  do  not  quite 
understand  where  he  finds  such  an  agreement,  unless 
it  is  to  be  inferred  from  a  change  of  the  husband's 
domicil.  There  is  no  express  agreement,  and  I  know 
of  no  English  decision  in  which  such  an  agreement 
has  been  inferred  inconsistently  with  the  fact  of 
domicil.  Husband  and  wife  cannot  by  mere  tacit 
agreement  choose  a  matrimonial  domicil.  Mr.  West- 
lake  (Private  International  Law  (3rd  ed.),  p.  68) 
says:  "  By  the  matrimonial  domicil  is  to  be  under- 
stood that  of  the  husband  at  the  date  of  the  marriage, 
with  a  possible  exception  in  favour  of  any  other  which 
may  have  been  acquired  immediately  after  the 
marriage  in  pursuance  of  an  agreement  to  that  effect 
made  before  it."  If  this  exception  can  be  supported, 
for  which  there  is  no  English  authority,  no  doubt 
there  is  evidence  from  which  one  may  infer  that  the 
actual  English  domicil  after  marriage  was  in  pur- 
suance of  an  ante-nuptial  agreement.  I  doubt, 
however,  if  domicil  can  be  directly  affected  by  the 
marriage  contract.  Such  an  agreement  as  to  the 
intended  matrimonial  place  of  residence  may  no  doubt 
be  evidence,  and  cogent  evidence,  of  adoption  of  a 
new  domicil  as  from  a  date  anterior  to  the  marriage, 
or  it  may  be  evidence  of  an  agreement  as  to  the  law 
which  shall  govern  the  movable  property  of  the 
parties  marrying.  But  I  can  find  no  case  in  which 
an  inferred  agreement,  as  distinguished  from 
an  express  agreement,  has  been  allowed  to  outweigh 
the  wrimd  fade  inference  that  the  law  of  the  country 
of  the  husband's  domicil  is  to  govern  the  movable 
property  of  the  married  couple.  If  my  conclusion  is 
right,  and  if  one  ought  to  come  to  the  conclusion 
from  the  evidence  of  the  husband's  conduct  in  making 
his  home  in  England  for  an  indefinite  time  and  in 
going  into  such  a  business  as  by  French  law  put  an 
end  to  his  French  domicil  and  gave  him  an  English 
domicil,  that  he  adopted  an  English  domicil  at  the 
time  of  his  marriage,  then  at  the  time  his  wife's 
movables  became  bis  property,  and  I  think  that,  his 
wife's  property  in  the  movables  having  thereby 
ceased,  it  follows,  quite  independently  of  the  18th 
section  of  the  Wills  Act,  that  this  loss  of  the  power  of 
disposition  put  an  end  to  her  will,  while  it  was  still 
ambulatory,  and  rendered  it  of  no  effect,  and  that 
nothine;  but  republication  could  revive  it.  If,  how- 
ever, the  French  domicil  of  the  husband  continued  at, 
and  after,  the  marriage  and  down  to  the  wife's  death, 
then  it  would  follow  that  the  French  law,  by  which 
alone  this  will  can  be  supported  (for  it  is  not  in  the 
form  to  satisfy  the  Eoglish  Wills  Act),  must  govern 
the  testamentary  validity  of  this  will,  and  also  the 


rights  of  property  of  the  husband  and  wife,  milw 
there  be  found  some  binding  marriage  oontzsd 
determining  the  relative  rights  of  property  of 
the  two  parties.  Jeune,  P.,  has  found,  as  I  under- 
stand, that  there  is  such  an  agreement  or  oontnci 
Assuming  that  there  is,  I  differ  from  his  conclusioii  in 
law  on  this  assumption,  for  I  think  that  the  rule  o( 
the  English  law  which  makes  a  woman's  will  ndl 
and  void  on  her  marriage  is  part  of  the  matrimonisl. 
and  not  of  the  testamentary,  law  of  this  country,  ind 
that  probate  of  this  will  ought  not  to  be  granted. 
But  as  I  am  not  sure  that  we  ought  to  infer  that 
there  was  at  the  time  of  the  marriage  an  agreemeot 
that  the  English  law  should  govern  the  matrimonisl 
property,  I  prefer  to  ground  my  judgment  on  the 
change  of  the  husband's  domicil  at  the  time  oi 
marriage ;  and  I  think  that  if  he  did  change  it  from 
a  French  to  an  English  domicil,  then  his  sabseqneot 
reversion  to  a  French  domicil  will  not  prenreot 
English  law  continuing  to  govern  the  matrimooisl 
property.  In  my  opinion  the  effect  of  the  husbsnd'i 
domicil  on  the  matrimonial  property  is  based  on  the 
presumption  that  you  must  read  the  law  of  the 
husband's  domicil  into  the  marriage  oontract  u  s 
term  of  it  unless  there  is  some  express  agreement  to 
the  contrary ;  because  the  husbuid's  domicil  at  the 
time  of  ^e  marriage  does  not  control  the  mnciul 
rights  of  the  husband  and  wife  to  each  other^i 
movables  otherwise  than  as  being  a  fact  from  which 
the  inference  is  drawn  in  the  absence  of  evidence  to 
the  contrary  that  the  husband  and  wife  intended  to 
make  it  a  term  of  the  marriage  contract  that  the  lav 
of  the  husband's  domicil  at  the  time  of  the  marriige 
should  control  the  mutual  rights  to  movables.  I 
think,  therefore,  that  the  decision  of  the  court  below 
ought  to  be  reversed,  and  the  grant  of  letters  of 
administration  with  the  will  annexed  revoked. 

Appeal  allowed. 

Solicitors,  Blount,  Lynch,  A  Petre  ;  H.  HerhM. 


From  Prob.  Div.  &  Adm.  Div,    i 
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"The  Philadklphian."  (a.) 

Ship  —  Collision — Anchor  lighU —  Vessel  exrttding  150 

feet  in  length — **  In  the  /or ward  part  of  the  vessel  "— 

liegulations  for  Preventing  Collisions  ai  Seoj  1897, 

art.  11. 

By  article  II  of  the  RegukUions  for  Preventing  Orf- 
lisions  at  Sea,  1897,  a  vessel  o/  150  feet  or  upward 
when  at  anchor,  shall  carry  **  ifi  the  forward  part  of  tit 
vessel "  a  white  light,  and  another  at  or  near  the  jlern. 

A  vessel,  313  feet  in  length,  ai  anchor,  carried  ha" 
forward  light  in  the  fore- rigging  abreast  of  the  foremad, 
72  feet  from  the  stem. 

Held,  that  the  light  was  carried  **  in  the  forward  pari 
of  the  vessel "  within  the  meaning  of  article  11. 

Dsdsion  of  Bucknill,  J.  (ante,  p.  431,  [1900]  P.  43). 
on  this  point  dissented  from. 

Appeal  from  the  judgment  of  Bucknill,  J.  (repocted 
ante,  p.  431,  [1900]  P.  43). 

The  action  was  brought  by  the  owners  of  7%e  Slla 
Sayer,  a  steamship  313  feet  in  length,  against  the 
defendants,  the  owners  of  the  steamship  Ph  iladeipkioM, 
to  recover  damagf s  for  a  collision. 

The  Ella  Sayer  was  lying  at  anchor  in  the  Biv«r 
St.  Lawrence,  off  Quebec,  after  dark  when  The  Phils- 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barristnr-at- 
Law. 
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ddphian,  on  a  voyage  from  Montreal  to  Liverpool, 
itn  into  her  and  damaged  her. 

The  defendants  pleMed  that  The  EUa  8ayer  was 
not  exhibiting  raoper  anchor  lights  as  required  by 
irticle  11  of  the  Kegnlations  for  Preventing  Collisions 
at  Sea,  1897/ 

The  Ella  Sayer  was  carrying  two  anchor  lights,  the 
forward  one  being  in  the  fore-shrond  of  the  star- 
board fore-rigging,  abreast  of  the  foremast,  and  72 
feet  from  the  stem. 

Backnill,  J.,  held  that  The  FhHadelphian  was  to 
blame  for  navigating  at  an  excessive  speed  and  for 
not  keepiDg  a  proper  look-out.  He  also  neld  that  the 
forward  light  on  The  EUa  Sayer  was  not  "  in  the 
forward  pwt  of  the  vessel "  as  required  by  article  11, 
bnt  that  the  infringement  of  the  role  oonld  not  by 
any  possilntilj  have  contributed  to  the  collision.  He 
therefore  held  The  Fhiladelphian  alone  to  blame. 

The  defendants  appealed. 

.  JoBeph  Walton,  Q.C,  (Agnail,  Q.G.,  and  W.  8, 
Olynn  with  him),  for  the  defendants. — ^The  defendants 
do  not  appeal  from  the  finding  of  the  learned  jadse 
that  The  Fhiladelphian  was  to  blame.  It  is  contend^, 
however,  that  T^e  Ella  Sayer  was  also  to  blame.  The 
forward  light  of  TJ^e  Ella  Sayer  was  not  **  in  the 
forward  part  of  the  vessel "  within  the  meaning  of 
artide  11.  In  constming  those  words  the  object  of 
the  mle  must  be  considered.  The  object  is  to  indicate 
to  other  vesselB,  by  the  position  of  the  lights,  the 
length  of  the  vessel  at  anchor.  Therefore,  "  in  the 
forward  part  of  the  vessel"  cannot  merely  mean 
forward  of  amidships.  That  constmction  would 
defeat  the  object  of  the  rule  and  render  it  useless. 
The  role  must  mean  that  the  forward  light  is  to  be 
placed  somewhere  near  the  stem  of  the  vessel.  At 
any  rate,  a  distance  of  72  feet  from  the  stem  cannot 
oome  within  the  rule.  A  light  put  on  the  fore-stay 
wonld  be  a  compliance  wim  the  rule.  The  learned 
jadge  was  therefore  right  upon  this  point,  but  he 
was  wrong  in  cominff  to  the  conclusion  that  the 
mfringement  of  the  rxue  could  not  by  any  possibili^ 
have  contributed  to  the  collision.  [The  court  inti- 
mated that  they  were  against  the  defendants  upon 
the  first  pointy  and  that  therefore  it  was  unnecessary 
to  argue  the  second  question.] 

Laing,  Q,C.f  Daweon  Miller,  and  Adair  Boche,  for 
the  pliuntiffiit,  were  not  called  upon. 

A  li.  Smith,  L.  J.— The  question  we  have  to  decide 
depends  entirely  upon  the  construction  of  article  11. 
l^e  must  construe  the  mle  according  to  the  language 
used  in  it.  The  EUa  Sayer  had  a  proper  anchor  light 
m  the  fore-shroud  of  the  starboard  fore-rigging.  She 
had  also  a  proper  anchor  light  at  or  near  the  stem. 
The  question  is  whether  the  forward  anchor  light 
was  *'in  the  forward  part  of  the  vessel"  within  the 
meaning  of  article  11.  My  brother  Bucknill  held 
that  it  was  not,  but  he  also  came  to  the  conclusion 
that  the  infringement  of  the  rule  could  not  by 
any  possibility  have  contributed  to  the  collision, 
bemuse    there    was    such   a  bad  look-out  on    The 

*  Article  11 :  *' A  vessel  under  150  feet  in  length, 
when  at  anchor,  idiaU  carry  forward,  where  it  can 
best  be  seen,  but  at  a  height  not  exceeding  20  feet 
above  the  huU,  a  white  light  in  a  lantern  so  con- 
sliucted  as  to  show  a  clear,  uniform,  and  unbroken 
light  visible  all  round  the  horizon  at  a  distance  of  at 
least  one  mile.  A  vessel  of  150  feet  or  upwards  in 
loDgth,  when  at  anchor,  shall  carry  in  the  forward 
part  of  the  vessel,  at  a  height  of  not  lees  than  20  feet 
and  not  exceeding  40  feet  above  the  hull,  one  such 
light,  and  at  or  near  the  stem  of  the  vessel,  and  at 
such  a  height  that  it  shall  not  be  less  than  15  feet 
bwer  than  the  fonv^ord  light,  another  such  light." 


Fhiladelphian  that  those  on  board  of  her  never  saw 
any  light  at  all.  In  my  opinion  the  learned  judge 
was  wrong  upon  the  constmction  of  the  rule.  The 
language  of  article  11  is  plain.  In  the  first  part  of 
the  rule,  which  deals  with  vessels  under  150  feet  in 
length,  the  word  **  forward  *'  seems  to  me  to  be  used 
in  contradistinction  to  '*  aft.''  In  the  second  part  of 
the  rule,  which  is  the  part  applicable  to  the  present 
case,  when  dealing  with  the  position  of  the  forward 
Ught,  the  words  used  are  "  in  the  forward  part  of  the 
vessel."  The  rule  does  not  use  the  words  *'  at  or  near 
the  stem."  The  light  in  the  present  case  was  placed 
about  a  quarter  of  the  ship's  length  from  the  stem. 
It  is  clear  that  the  spot  where  it  was  placed  was  not 
the  after  part  of  the  vessel.  Why  is  it  not  the  forward 
part  of  the  vessel?  To  my  mind  it  is.  When 
describing  the  position  of  the  after  light  the  rule 
does  not  say  <<  m  the  after  part  of  the  vessel " ;  it 
uses  very  different  words,  '*at  or  near  the  stem." 
The  learned  counsel  for  the  defendants  contended  that 
the  words  '*  in  the  forward  part  of  the  vessel "  ousht 
to  be  read  *'  at  or  near  the  stem."  What  justification 
is  there  for  introducing  such  language  as  that  into 
the  rule  P  The  framers  of  the  rule  have  said  that  the 
forward  light  shall  be  in  the  forward  part  of  the 
vessel  and  the  after  Ught  at  or  near  the  stem.  Why 
should  we  alter  those  words  P  It  is  pressed  upon  us 
that  if  we  do  not  construe  the  rule  as  contended  for 
by  the  defendants,  we  shall  be  defeating  the  object 
and  intention  of  the  framers  of  it — namely,  to 
indicate  to  passing  vessels  by  the  position  of  the 
lights  the  len^h  of  the  vessel  at  anchor.  If  that 
was  the  intention  which  the  framers  of  the  rule  had 
in  mind,  I  can  only  say  that  they  have  not  carried 
out  that  intention.  In  mv  opinion  this  light,  which 
was  in  the  fore-shroud  of  the  starboard  fore-rigging, 
was,  in  the  words  of  the  rule,  in  the  forward  po^  of 
the  vessel,  and  The  Ella  Sayer  did  not  infringe 
the  rule.  I  may  refer,  in'  confirmation  of  my 
opinion,  to  article  2,  which  deals  with  the  lights 
which  a  steamship  under  way  is  to  carry.  That 
rule  says  that  a  steamship  under  way  is  to  carry  on 
the  foremast,  or  if  there  is  no  foremast  "  then  in  the 
fore  part  of  tiie  vessel,"  a  white  light.  That  tends  to 
show  what  is  meant  by  the  fore  part  or  forward  part 
of  the  vessel.  As  we  hold  that  th?  lights  on  The  Ella 
Sayer  were  in  their  proper  position,  it  is  unnecessary 
to  go  into  the  question  upon  which  Bucknill,  J., 
decided  the  case  in  favour  of  the  plaintifEs.  The 
appeal  must  be  dismissed. 

Yaughan  Williams,  L.J.— I  am  of  the  same 
opinion.  We  have  been  asked  to  read  article  11  as  if 
the  words  '*  in  the  forward  part  of  the  veeeel"  meant 
* '  at  or  near  the  stem."  I  cannot  do  so.  The  rule,  when 
dealing  with  the  after  anchor  light,  substantiiJly 
fixes  the  spot  where  it  is  to  be  placed  by  using  the 
words  '*  at  or  near  the  stern,'*  whereas,  when  dealing 
with  the  forward  anchor  light,  the  rule  does  not  give 
any  precise  spot  where  the  Ught  is  to  be  placed,  but 
leaves  the  fixing  of  the  spot  *'  in  the  forward  part  of 
the  vessel "  largely  in  the  discretion  of  the  master. 

BoMEB,  L.J.,  concurred. 

Appeal  dismiseed. 

Solicitors  for  the  plaintiffis,  BoUerell  A  Roche. 

Solicitors  for  the  defendants,  Thomfie  Cooper  A  Co., 
for  Hill,  Dichineon,  Dickinson,  &  HiU,  Liverpool. 
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From  Chan.  Diy.  \ 

(lindlev,  M.B.,  and  Bigby  [  April  26,  26,  SO. 

and  OoUins,  L.  JJ.)         ) 

ViDiTZ  V.  O'Hagan.  (o.) 
Seitlement — Domicil — Ii\fqni — Husband  a  domiciled 
Atistrian—BatificcUion—Bepudiation — A  ustrian   law 
— Application  of  Engliah  law. 

In  1864  an  Irish  lady,  an  in/ant,  married  an  Austrian 
at  Berne,  Previously  to  her  marriage  she  executed  a 
settlement.  According  to  the  law  of  her  domicil  after 
marriage,  which  was  Austrian,  she  was  unable  to  ratify 
t?ie  contract,  or  to  place  it  out  of  her  power  to  revoke  it. 

In  1893  the  husband  and  wife  executed  a  document  in 
Austria  to  annul  the  settlement. 

Held,  thtrt  the  wife  never  had,  either  before  marriage 
or  after,  power  to  make  an  irrevocable  sMemetU, 

The  effect  of  the  change  of  the  domicil  was  that  the 
English  doctrine  as  to  the  repudiation  of  a  contract  by 
an  infant  within  a  reasonable  time  became  inapplicable 
by  reason  of  the  impossibility  of  effectually  ratifying  it. 

Decision  of  Ooaeiu-Hardy,  J.  (47  W.  B.  671,  [1899] 
2  Ch.  669),  reversed. 

ThiB.wai  an  appeal  from  a  deoision  of  Cozeng- 
Haidy,  J.  (reported  47  W.  E,  671,  [1899]  2  Ch.  669). 
In  November,  1864,  Mrs.  Yiditz,  an  Irish  lady,  was, 
at  the  age  of  eighteen,  married  to  Mr.  Yiditz,  who 
was  then  and  sml  is  a  domiciled  Austrian.  The 
marriage  took  place  in  Switzerlscd. 

Prior  to  the  marriage,  marriage  articles,  dated  the 
24th  of  November,  1864,  were  executed  at  Berne,  at  the 
British  Embassy,  between  Mr.  Yiditz  of  the  first  part, 
Mrs.  Yiditz  of  the  second  part,  trustees  of  the  third 
part,  and  the  lady's  father  of  ihe  fourth  ptirt,  and  it 
was  thereby  declared  and  agreed  by  and  Miween  the 
parties  thereto,  and  Mr.  Yiditz  covenanted  wiUi  the 
trustees,  that  in  case  the  intended  marriage  should 
take  place  all  such  personal  property  as  Mib.  Yiditz 
was  then  entitled  to  in  possession,  reversion,  re- 
mainder, or  expectancy,  and  also  all  sudh  sums  of 
money,  stocks,  funds,  or  other  personal  property, 
whether  in '  possession,  remainder,  or  expectancy,  as 
might  at  any  time  during  the  joint  fives  of  the 
husband  and  wife  oome  to  we  lady  or  to  her  and  her 
husband  in  her  right  under  any  will,  settlement,  or  by 
gift  or  otherwise  (save  and  except  pectmiary  lesacies), 
Siould  be  vested  in  the  trustees  upon  the  usual  trusts 
for  the  benefit  of  the  lady  for  fife  for  her  separate  use, 
with  a  restraint  upon  anticipation,  and  after  her  death 
npon  trusts  for  the  issue  of  the  marriage,  with  an 
ultimate  trust  for  the  father  absolutely.  There  was  a 
provision  empowering  the  father  to  alter  and  vary 
any  of  the  provisions,  clauses,  matters,  or  things 
therein  conttdned,  and  to  add  or  supply  any  other 
provisions,  dauses,  matters,  or  things  which  might  be 
deemed  necessary  or  proper. 
Mrs.  Yiditz  attained  twenty-one  in  1867. 
In  1870  Mrs.  Yiditz,  on  the  death  of  her  mother, 
became  entitled  to  a  sum  of  £6,000,  which  was  paid 
over  to  the  trustees  of  the  deed  of  1864  and  invested 
in  Consols. 

In  1880  a  deed  in  English  form  was  executed  in 
Paris,  which  purported  to  be  a  settlement  made  in 
pursuance  of  the  articles.  ICr.  and  Mrs.  Yiditz,  the 
trustees,  and  her  father  were  all  parties  to  this  deed. 
It  recited  the  investment  of  the  Consols  and  declared 
trusts  of  that  sum  similar,  so  far  as  material,  to  the 
tmste  in  the  articles,  and  it  contained  a  covenant  to 
settle  after^acquired  property  differing  from  the 
covenant  in  the  artidee,  inasmuch  as  pecuniary 
legacies  were  not  excepted. 

(a.)  Beported  by  Paul  Stbigxlaio),  Esq.,  Barrister- 
—  at-Law. 


In  1882  the  father  died,  and  Mrs.  Yiditz  theraopoa 
became  entitled  in  possession  to  a  sum  of  £2,000, 
which  was  received  by  the  trustees  of  the  settlement 
and  invested.  This  £2,000  and  the  £6,000  were  sums 
to  which  Mrs.  Yiditz  was  at  the  date  of  her  moaiage 
entitled  in  reversion  contingently  upon  attatming 
twenty-one.  The  father  by  his  will  left  all  hia 
property  to  charity.  Litigation  ensued,  and  Mrs. 
Yiditz  sought  to  set  aside  the  will  The  result  wai 
that  a  compromise  was  effected  in  March,  1884,  undsr 
which  a  sum  of  £13,000  was  to  be  settled  upon  her  aa4 
her  children,  and  a  sum  of  £5,000  was  to  be  paid  to  her. 
In  1892  the  trustees  informed  Mrs.  Yiditz  that  the 
£5,000  payable  to  her  under  the  compromise  wonld 
have  to  be  paid  to  the  trustees  of  the  maniage 
settlement.  This  led  to  advice  being  taken,  andoo 
the  18th  of  November,  1893,  adoonment  waseExeoated 
by  Mr.  and  Mrs.  Yidite  in  Austria,  by  which  thef 
piurported  to  annul  and  put  an  end  to  the  aetUemeat 
There  was  evidence  that  aooordinff  to  Austrian  law, 
it  is  competent  to  a  husband  ana  wife  to  revokes 
marriage  contract,  notwithstanding  the  birth  at  isaos. 

Mr.  and  Mrs.  Yidite  and  their  children*  who  havs 
attained  twenty-one,  brought  this  action  claiming  s 
declaration  that  the  settlement  created  by  the  deeds 
of  1864  and  1880  had  been  got  rid  of  by  the  tiaa- 
saotion  of  1893. 

Cozens-Hardy,  J.,  held  that  the  maniage  artidsi 
of  1864  were  vafid  and  were  governed  by  Bngliib 
law,  and  that  Mrs.  Yidite,  not  having  repudiated 
them  within  a  reasonable  time  after  she  attained 
twentv-one,  was  absolutely  bound  by  tiiem,  and 
that  she  could  not,  theref ore»  elect  from  time  to  tiais 
during  the  joint  lives  of  her  husband  and  hecsslf  ss 
property  fell  in  whether  she  would  affirm  the  i 
Consequently  the  £5,000  was  bound  by  the  i 

The  plaintiffs  appealed. 

Dicey,  Q.C.,  and  Micklem,  Q,C.,  for  the  plaintiffs. 
Hughes,  Q.G.,  and  Ingpen,  Q.C.,  for  the  trosteaa, 

LiNBLSY,  M.B. — ^There  are  two  questions  which 
arise---fir8t,  there  is  the  question  of  the  constmolHHi 
of  this  document — assuming  it  to  be  a  KSn^iwg  doea- 
ment~I  mean  the  settlement  on  which  ao  muck 
turns;  and  the  point  which  arises  upon  that  is 
whether,  upon  the  true  construction  of  tlie» 
marriage  articles  of  November,  1864,  a  sum  of  £5,000 
which  has  been  set  apart  and  is  claimed  by  the  lady, 
under  oiroumstenoes  which  I  will  allude  to  preaesitlj, 
is  comprised  in  this  settlement,  or  whether  it  ia  noiL 

Now,  if  this  question  turned  merelT  npon  the 
wording  of  the  agreement  to  settle  her  aftar-aeqaini 
personal  property,  I  should  feel  very  groat  dilEonlty 
in  saying  that  it  was  not  covered  by  it;  but  that  is 
not  the  whole  question.  In  this  same  sutHiaiMsit 
there  is  a  clause  which  deals  with  her  real  prapar^, 
and  the  agreement  to  settle  her  real  property  waa  not 
binding  upon  her.  This  sum  of  £6,000  appeacs  t» 
me,  I  confess,  to  be  in  substance— although  not  off 
course  in  form,  because  it  is  money — a  partkm  of  the 
real  esteto  which  she  claimed.  It  arose  in  thm  w»y« 
Her  father  had  died  leaving  a  will  giving  har  a  rant 
charge  of  £400  upon  some  Irish  property ;  and  hm 
disposed  of  the  residue  of  his  property  amongst  eoiBa 
charities  (the  Mortmain  laws  do  not  apply  to  IralandX 
and  she  disputed  the  will.  She  churned  thia  r«ai 
estete,  and  a  compromise  was  come  to,  and  by  ^a 
terms  of  that  compromise  she  accepted  £lijOttK 
which  she  ultimately  settled,  and  a  sum  of  JSSjm 
and  a  further  sum  which  represented  the  rent-^lisHa 
of  £400  a  year.  In  consideration  of  these  amna  ms 
gave  up  all  claims  to  these  estates.  She  agmud  to 
abandon  some  proceedings  which  A»  had 
impeach  the  will— that  was  part  of  the 
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aod  the  money  was  not  a  sum  paid  down  hy  her 
opponents  to  her  to  get  rid  of  her,  but  it  was  the  pro- 
ceeds of  the  sale  of  real  estate  whioh  by  the  terms  of 
the  oompromise  was  to  be  sold,  and  she  was  to  be 
paid  under  a  power  contained  in  the  compromise, 
and  the  money  which  she  was  to  reoeiye  was  to 
be  a  portion  of  those  proceeds.  Now,  when  yon 
come  to  look  at  that  and  ask  yourself  what  this 
jC5,000  was,  it  was  not  given  to  her  by  ¥nll  or 
anythiDg  of  the  sort,  it  was  not  giyen  to  her 
by  any  settlement;  it  came  to  her  otherwise,  no 
donbt ;  bat  it  was  part  of  a  bargain,  and  it  was,  in 
substance,  a  substitution  for  the  real  estate  which  she 
was  daimiDg.  Having  regard  to  that  and  bearing  in 
mind  what  I  have  said  about  the  introduction  of  the 
covenant  relating  to  real  estate,  it  appears  that  this 
sum  of  £5,000  would  be  covered  by  the  real  estate 
covenant,  rather  than  by  the  covenant  relating  to 
perscmal  estate.  This  point  was  not  raised,  as  I  under* 
stand,  by  the  learned  judge ;  there  is  no  trace  of  it 
in  hia  judgment ;  he  decided  upon  a  construction  of 
the  words  of  the  personal  covenant  without  anything 
more.  I  think  that  the  true  view  is  that  the  £5,000 
was  not  included  in  the  settlement  at  all. 

Kow  that  brings  me  to  the  second  pomt,  whioh  is 
amach  more  difficult  one ;  and  that  is  the  question 
whether  this  settlement  has  become  binding  on  this 
lady  or  not.  She  was  an  Irish  lady.  The  settlement 
was  executed  at  Berne,  in  Switzerland,  and  in  the 
English  Isnguage  and  with  English  trustees—not  in 
the  Consular  Court,  but  in  the  Mimster's  Court  or 
the  Ambassador's  Court,  I  forget  which  it  is— and  it 
was  executed  previous  to  and  in  contemplation  of  her 
marriage  with  an  Austrian  gendeman;  and  it  was 
contemplated  that  after  marriage  they  should,  as 
they  did,  so  and  live  in  Austria;  in  other  words, 
tb»t  she  should  become  domiciled  in  Austria.  So 
far  there  is  no  donbt  at  all. 

Kow  according  to  the  English  law  this  settle- 
ment by  her  was  a  voidable  contract,  in  the  sense 
erolained  by  the  House  of  Lords  in  JEdwarda  v.  Carter, 
[1893]  A.  C.  360,  to  whioh  I  will  refer  presently.  She 
lived  two  or  three  years  in  Austria,  and  then  became 
of  ase— twenty-one.  By  the  Austrian  law  she  was 
unable  to  ratify  this  contract  or  to  confirm  it,  or  to 
{Uaoe  it  out  of  her  power  to  revoke  it ;  and  now  we 
have  to  consider  the  consequences  of  that  She  did, 
in  the  course  of  her  married  life,  execute  oert«in 
doooments  and  settlements  which,  if  they  are  to  be 
governed  by  our  law,  would  clearly  amount  to  a 
ratification  of  her  marrisge  settlement ;  there  is  no 
doubt  at  all  about  that.  Sv  the  Austrian  law,  some 
of  the  documents  were  invalid  in  so  far  as  they  pur- 
ported to  be  irrevocable  ratifications. 

The  position  of  affidrs  is  a  simple  one ;  it  is  this : 
This  lady  never  had,  either  before  marriage  or  after 
marriage,  power  to  make  an  irrevocable  settlement. 
Can   we  bold,  therefore,  that  this   settlement  has 
beoome  irrevocable  P    That  is  the  paradox  which  is 
pat  to  us.    Cozens-Hardy,  J.,  has  taken  this  view  of 
it.      He  says,  first,  that  upon  the  authority  of  the 
case  of  Van  OruUen  v.  Digby,  11  W.  B.  230,  31  Beav, 
561.  this  was  an  English  settlement  to  be  governed 
by    English  law;    and  by  the  English  law  as  ex- 
pounded by  the   House  of   Lords   in   Edioarda  v. 
Oarier  (wmch  affirmed  the  decision  of  this  court), 
oowanants  in  a  marriage   setUement,  or  a    settle- 
meot   made  on  a  marriage  by  infants,  are   void- 
able* and  are  bbiding  unless  repudiated  within  a 
z^sMonable  time.    It  is  said  that  she  always  had  power, 
At  all  events,  to  repudiate,  and  that  she  could  do  tiiat 
by  Austrian  law  and  you  cannot  apply  the  English 
l»vr  to  that  state  of  thin^,  and  that  hiasmuoh  as  she 
^  —  not  repudiated  withm  a  reasonable  time  this  oon- 
;  baa  become  imvocable.    Is  that  sound  zeaaon- 


ing  ?  To  my  mind  it  is  not,  and  for  this  reason :  In 
the  first  place,  as  regards  the  case  of  Van  Orutten  v. 
Dighy,  the  points  whioh  we  have  to  consider  did  not 
arise  for  discussion  or  determination  at  alL  There 
was  no  question  there  about  incapacity  to  contract. 
It  was  a  settlement  made  by  people  of  mature  age 
binding  upon  them  when  made,  and  it  is  clear 
Lord  Bomilly  was  right  in  saying  that  that  was  a 
contract  which  was  to  be  deoidea  according  to  the 
law  of  Engbmd,  regardless  of  any  change  of  domicil 
afterwards.  But  here  we  are  faced  with  a  difficulty 
which  arises  from  the  capacity  to  contract,  and  that 
difficulty  does  not  appear  to  me  to  be  touched,  and 
still  less  governed,  by  the  decision  in  Van  Orutten  v. 

Now,  what  is  the  effect  of  the  English  law  as  ex-^ 
pounded  by  the  House  of  Lords  in  Eatvardi  v.  CaHer  f 
No  doubt  the  English  law  is  what  the  House  of 
Lords  there  said,  but  what  is  the  theozr  of  it  P  The 
theory  6t  it  ib  this,  I  apprehend,  that  there  are  some 
contracts  of  infants  which  are  settled  by  English  law 
to  be  absolutely  void.  There  are  a  few,  but  not  a 
great  many,  contracts  which  in  the  view  of  the 
English  law  cannot  possibly  be  for  the  benefit  of  the 
infant,  and  I  rather  think  the  coamion  law  cases 
show — take  a  bond  with  penalties  as  an  iUustration — 
they  are  void  and  an  in^t  cannot  contract.  There 
are  a  few  such  cases  and  only  a  few ;  there  are  not 
many.  The  great  bulk  of  infants*  contracts  are  void- 
able. What  does  that  mean?  It  means  this,  that 
when  they  come  of  age  they  can  elect  to  do  one 
of  two  things  —  they  can  elect  to  affirm  them 
or  they  can  elect  to  disaffirm  them.  If  they  do 
nothing  the  presumption  is  that  they  affirm  them  and 
that  the  contracts  are  binding  and  have  been  binding 
on  them  ever  since  they  attained  twenty-one,  unless 
they  prove  the  contrary  by  repudiating  them  within 
a  reasonable  time.  Bot  I  think  it  woidd  be  an  entire 
mistake  to  apply  that  part  of  the  Eoglish  law  which 
relates  to  repudiation  within  a  reasonable  time,  if  you 
shut  out  the  other  part,  the  ability  to  ratify. 

Now,  by  the  alteration  of  the  domicil  here  the 
ability  to  ratify  was  lost.  Are  we,  then,  to  applv  the 
rest  of  the  English  doctrine,  or  what  I  should  call  the 
mutilated  doctrine,  and  say  that  the  doctrine  relating 
to  infants  was  to  apply  and  that  this  contract  was  to 
become  irrevocable  imless  repudiated  within  a  reason- 
able time.  That  appears  to  me  to  be  contrary  to  good 
sense,  and  it  womd  land  us  in  the  paradox  with 
which  I  started,  that  we  should  have  to  nold  that  the 
contract  had  become  irrevocable  although  the  lady 
never  had  the  capacity  to  enter  into  the  irrevocable 
contract  either  before  or  after  she  was  married.  In 
point  of  authority  the  nearest  case  that  has  been  dted, 
and  the  nearest  case  I  know,  is  Cooper  v.  Cooper,  in  the 
House  of  Lords,  13  App.  Cas.  88,  36  W.  B.  Dig.  98, 
where  the  very  same  difficulty  had  to  be  faced  and  was 
faced  by  the  House  of  Lords,  but  the  point  as  to  the 
reasonable  time  did  not  receive  attention.  In  point  of 
fact,  anii^ant  did  succeed  there  in  repudiating  a  mar- 
riage settiement  after  a  very  long  time — after  the  lapse 
of  more  than  a  reasonable  time,  if  you  shut 
out  the  change  of  domicil  between  the  time  of 
the  execution  of  the  marriage  settlement  and 
the  repudiation.  The  point  was  not  discussed,  but 
so  far  as  it  goes  it  is  tiie  only  case  which  ap[>ear8 
to  me  to  be  at  all  close  upon  the  question.  My  view, 
therefore,  is  that  the  effect  of  the  change  of  the 
domicil  was  that  the  English  doctrine  became 
inapplicable  by  reason  of  the  impossibility  of  effsotu- 
ally  ratifying  it.  There  is  an  alternative  view,  and 
perhaps  it  is  the  same  view  in  another  Bhu>e— that 
the  effect  of  the  change  of  domicil  was  to  enlarge  the 
time  for  repudiation.  That  is  not,  perhaps,  quite  so 
satiafaotory  a  way  of  putting  it,  but  I  do  not  see,  I 
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oonfess,  how  we  oan  uy  that  the  reasonable  time  for 
repadiation  had  expired  when  there  was  no  oppor- 
tunity of  doing  anything  else.  That  is  the  second 
mode  of  looking  at  it,  involved  probably  in  the  first, 
and  I  prefer  to  put  it  on  the  broader  ground  that  we 
are  not  bound  to  make  snoh  a  paradoxical  decision  as 
we  have  been  invited  to  do.  I  might  refer  to  Lord 
Watson's  dictum  in  Cooper  v.  Cooper  in  13  App.  Cases. 
At  p.  106  he  says:  "Being  of  opinion  that  the 
capaciiy  of  the  appellant  to  bind  herself  by  the 
marriage  contract  must  be  determined  by  the  law  of 
England,  I  agree  with  your  lordships  that  the  dis- 
charge which  she  seeks  to  set  aside  cannot  stand 
in  the  way  of  her  claiming  her  legal  rights  as  a 
Scotch  widow.  The  rule  seems  to  be  clear  that  an 
infant  cannot  during  minority  effoctually  subject 
herself  to  any  contractual  obligation  which  cannot  be 
shown  to  have  been  for  her  benefit.  She  may  ratify 
the  contract  after  attaining  majority,  anl  so  become 
liable  to  ioaplement  it ;  but  in  the  circumstances  of  the 
present  case,  any  sach  ratification  of  the  contract 
would,  according  to  the  law  of  Scotland,  have  been 
revocable  by  her  as  a  donation  titter  virum  tt  uxorem,*^ 
and  80  on.  That,  so  far  as  it  goes,  although  I  say  it 
does  not  quite  touch  the  point,  appears  to  me  to  be 
the  nearest  case  and,  so  far,  an  authority  for  the  con- 
clusion at  which  I  have  arrived. 

I  think,  therefore,  the  appeal  must  be  allowed,  and 
a  declaration  made  as  asked  by  the  notice  of  appeal. 

BiGBY  and  Collins,  L.JJ.,  concurred. 

Solicitors,  Kearaey,  HaweSy  A  Walsh;  Blount,  Lynch, 
df  Petre. 


March  8. 


J^tgti  ^ourt  of  3wt\tt. 

Chan.  Div.   i 
Eekewich,  J. ) 

Attornsy-Gsneral  v.  Company  of  Pbop&ibtobs 
OF  Maboatb  Pibb  and  Habboub.  (a.) 

Company  — "  Company  acting  in  eacecution  of  public 
duties  *'— Company  incorporated  by  Act  of  Parliament 
to  manage  pier  and  harbour — Paying  a  dividend 
out  of  profits — Commercial  company — Limitation  of 
action— Public  Authorities  Protection  Act,  1893  (56 
4fc  57  Vict.  c.  61),  TitU,  s,  1  (a). 

A  company  incorporated  by  private  Act  of  Parliament 
for  the  purposes  of  completing  and  maintaining  a  pier 
and  liarbour,  and  empowered  to  raise  money  by  ratee 
and  dues  to  be  applied  for  those  purposes,  and  also  for 
the  purpose  of  paying  to  the  shareholders  a  yearly  dividend 
limited  in  amount,  is  a  commercial  company,  and  is  not 
a  company  acting  in  the  execution  of  statutory  or  other 
public  duties  within  the  benefit  of  the  Public  Authorities 
Protection  Act,  1893. 

The  dictum  of  Jeune,  P.,  in  The  Ydun,  [1899] 
P.  236,  47  W.  B.  Dig.  166, /oWouwd. 

This  was  an  action  brought  by  the  Attomey- 
Qeneral  on  the  relation  of  the  Corporation  of  Mflo^ate 
and  by  the  Corporation  of  Margate  as  plaintiffs, 
against  the  Company  of  Proprietors  of  Margate  Pier 
and  Harbour  as  aefendants. 

The  pier  and  harbour  of  Margate  were,  prior  to  the 
year  1812,  vested  by  local  statutes  in  '*  Commissioners 
of  the  Pier  and  Pavement,*'  on  whom  (in  addition  to 
the  duties  of  improving,  bnilding,  and  preserving, 
&c.,  the  pier  and  harbour)  were  imposed  the  duties  of 

(a.)  Beported  by  C.  C.  Hbnslby,  Esq.,  Banister- 
at»Law. 


widening,  paving,  repairing,  cleansing,  lightmg,  sad 
vid  watohmg  the  stroets  of  the  town  of  Margate. 

In  1812,  the  duties  with  reference  to  the  pier  sod 
harbour  were  by  a  local  Act,  52  Geo.  3»  c.  186, 
separated  from  those  with  reference  to  the  streets  of 
the  town,  the  former  being  entrusted  to  the  defendant 
company  which  was  then  incorporated,  while  tlie 
latter  remained  in  the  hands  of  the  commissionen. 

By  the  Act  of  1812  the  defendant  company  were 
authorized  {inter  alia)  to  complete  and  maintain  the 
pier  and  harbour,  and  to  raise  money  f  jr  theie 
purposes  by  the  issue  of  shares,  and  to  levy  rates  sad 
duties.  And  it  was  enacted  that  all  moneys  reoeifed 
on  account  of  rates  and  duties  should  be  applied: 
(1)  In  discharging  interest  on  all  moneys  due  on  the 
credit  of  rates  payable  imder  previous  Acts;  (2)  in 
payment  of  a  certain  sum  to  the  "Commissioaecsof 
the  Pier  and  Pavement "  for  paving  and  lighting  the 
streets  of  the  town;  (3)  in  paying  aU  intevot 
due  on  any  money  to  be  borrowed  by  the  dftfendsnt 
company  under  the  Act;  (4)  in  payment  of  ths 
charges  and  expenses  of  carrying  out,  finishing, 
maintaining,  repairing,  and  preserving  the  pier, 
harbour,  and  works ;  and  (5)  that  after  ail  such  pay- 
ments had  been  made  the  residue  of  the  rates  sad 
duties  should  be  divided  amongst  the  sharvholdert  of 
the  defendant  company  rateably,  with  the  pcoviw 
that  no  dividend  in  any  one  year  should  eroeed  the 
rate  of  10  per  cent,  per  annum ;  and  that  all  snrplQi 
profit,  income,  and  gains  beyond  such  dividend  sboald 
be  annually  set  apitft  as  a  sinking  fund  to  defray  ^ 
expenses  of  any  future  repairs  or  improvements  of  dte 
pier,  harbour,  and  works  as  the  court  of  directon  ol 
the  defendant  company  should  from  time  to  tins 
think  necessary;  and  that  in  the  meantime  sadi 
surplus  should  be  invested  and  the  intereet  added 
thereto  and  accumulated  until  the  sinking  fstti 
amounted  to  £20,000,  when  no  further  surplus  was 
to  be  added.  The  Act  further  provided  for  Bhi> 
mately  paying  off  all  the  shares  of  the  defendaal 
company  and  for  its  dissolution  when  the  pier, 
harbour,  and  works  and  the  sinking  fund  were  to  he 
transferred  to,  and  vested  in,  the  Commiasioncts  ol 
the  Pier  and  Pavement. 

In  1857,  under  a  charter  of  incorporation  gxanfesd 
to  the  inhabitants  of  Margate,  the  rights,  powen. 
and  duties  of  the  '*  Oommisnoners  of  the  Pier  and 
Pavement''  became  vested  in  the  plaintiff  corpora- 
tion, who  thus  became  interested  in  the  altnaato 
reversion  of  the  pier  and  harbour. 

The  defendant  company  carried  on  their  duties  aal 
accumulated  a  sinking  fund  which  in  the  year  Ib^ 
amounted  to  upwards  of  £1 1,000.  In  that  year  ao  Ast 
was  passed,  called  the  Margate  Coal  Dues  Aot,  by  «yeh 
a  sum  of  India  3^  per  cent.  Stock  then  in  court  wm 
directed  to  be  carried  to  the  account  of  the  ainkiB^ 
fund  and  invested  and  accumulated.  And  the  dr* 
fendaut  company  were  directed  to  furnish  to  th^ 
plaintiff  corporation  annually  an  audited  atateaem 
of  their  accounts.  These  accounts  when  faraisfeed 
showed  that  the  defendant  company  had  ap^ied  the 
income  arising  from  the  sinking  fund  and  India  Stock 
to  their  ordinary  expenses  and  to  payment  of  divi- 
dends to  their  shareholders  instead  of  cwrying  it  tj 
the  credit  of  the  sinking  fund. 

In  1897  the  dividend  paid  to  shareholdera  wtf  9 
per  cent.  Tne  plaintiff  corporation  oonteoded  that 
the  defendant  company  had  not  complied  with  i^ 
directions  contained  in  the  Acts  of  Parhament  thv 
affecting  the  value  of  plaintiffs'  reversion,  and  aifad 
for  an  order  that  the  defendant  company  mighi  be 
directed  before  any  further  dividend^  were  paii  se 
make  good  to  the  winking  fund  all  moneys  imptopsriy 
diverted  therefrom.  The  defendant  company  osa- 
tended  that  th^y  had  not  acted  impropecly  in  fi^* 
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in^  the  inoome  of  the  sinking  fund  in  expenses  for 
Buoh  repairs  and  improvements  of  the  pier  and 
harbour  as  the  directors  thought  necessary,  that  they 
bad  furnished  accounts  since  1889  showing  the 
plaintj£b  exactly  what  had  been  done,  that  the 
plaintifEs  had  acquiesced  in  what  had  been  done,  and 
that  if  the  value  of  the  plaintiffc}'  reversion  had  been 
affected  thereby,  the  plaintiffs'  action  was  barred  by 
their  acquiescence. 

The  defendant  company  also  especially  relied  on  the 
PnbHc  Authorities  Protection  Act,  1893. 

Macmorran,  Q,C,y  Younger^  Q-0,,  and  Chrutopher 
James,  for  the  plaintiffs.— The  defendant  company  has 
not  applied  their  revenue  of  the  sinking  fund  as  directed 
by  their  Act  of  1812.  The  Public  Authorities  Pro- 
tection Act,  1893,  does  not  protect  them,  as  they  are 
a  commercial  company,  just  as  a  railway  company  is 
a  commercial  company,  and  not  within  we  ben^t  of 
the  Act :  Fielding  v.  Morley  C(}rporation,  47  W.  E.  295, 
[1899]  1  Ch.  1 ;  The  Ydun,  [1899]  P.  236,  47  W.  E. 
I>ig»  166.  This  action  is  one  of  account,  and  does  not 
relate  to  any  public  duty. 

Swinfen  Eady^  Q,C.,  and  Vaughan  Hawkitia,  for  the 
defendant  company. — ^The  company  has  always  acted 
bond  fide;  further,  it  is  within  the  Public  Authorities 
Ptoteotion  Act.  It  is  not  mainly  a  trading  company, 
bat  its  main  purpose  is  to  discharge  *'  pumic  duties." 
The  statute  is  to  be  construed  benevolently. 

Keeewich,  J.,  after  dealing  at  length  with  matters 
not  niaterial  to  the  present  report,  continued  :  Then 
oomes  a  question  which  is  of  far  greater  importance. 
I  say  of  far  greater  importance,  because  up  to  now  I 
have  only  dealt  with  an  action  brought  against  this 
partioulfu*  pier  company,  and  in  whidi  we  are  now 
considering  the  Act  of  1812.     I  have  not  referred  to 
later  Acts  because  I  think  that  what  I  have  said  with 
regard  to  the  Act  of  1812  is  sufficient ;  but  now  we 
ooxne  to  an  Act  of  a  general  nature ;  and  although 
the  point  arises  with  reference  to  this  particular  pier 
and  harbour  company,  it  really  is  a  matter  of  great 
importance  on  which  there  is  at  present  a  dearth  of 
authority.    The  general  Act  to  which  I  am  referring 
10  one  the  short  title  of  which  is  the  Public  Authori- 
ties Protection  Act,  1893,  but  the  title  of  the  Act 
itself — ^the  long  title,  if  I  may  use  the  expression— is, 
"An  Act  to  generalize  and  amend  certain  statutory 
provisions  for  the  protection  of  persons  acting  in  the 
execntion  of  statutory  and  other   public  duties " ; 
and   if,  as  the  Master  of  the  Eolls  says  {Fiddina 
V.     Morley    Corporation^    you    are    entitled  to  look 
at  the  short  title  in  oider  to  understand  the  mean- 
ing:  o^  c^  -^^^  o^  Parliament,   I  take  it  it  follow 
a /ortiori  ihski  you  may  look  at  the  title  that  is  put 
at  the  head  of  the  Act  itself,  or,  as  I  have  ventured  to 
call  it,  the  long  title*    That  is  the  title,  and  it  enacts, 
among:   other  things,  tiiat  where   you  are  dealing 
with  a  body  which  is  within  the  meaning  of  the  Act 
(section  1  (a) :  *'  The  action,  prosecution,  or  proceed- 
ing shall  not  lie  or  be  instituted  unless  it  is  commenced 
within   six  months  next  after  the  act,  neglect,  or 
default  complained  of,  or,  in  case  of  a  continuance  of 
injury  or  damage,  witiiin  six  months  next  after  the 
ceasing  thereof.''    I  need  not  pause  to  question  about 
time.      X  will  not  even  pause  to  consider  whether  this 
action  in  its  main  purport  could  be  brought  within 
this  Act  at  all,  seeking  as  it  does  declarations,  mainly, 
as  to  how  the  accounts  of  the  company  ought  to  be 
kept,  and  how  the  moneys  ought  to  be  applied,  and  I 
migfht  run  off  and  shirk  the  question  by  saying,  as  I 
did  joa^  now,  on  the  other  point,  ''but  as  I  propose 
to  dismiss  the  last  part  of  the  claim  on  an  entirely 
different  ground,  I  need  not  consider  that  here."  But 
I  think  t&  point  that  has  been  raised  is  one  of  very 


great  importance,  and  it  is  right  that  I  should  say 
what  it  occurs  to  me  to  say  about  it. 

The  first  section  of  the  Act,  of  which  I  read  the 
sub-section  (a)  just  now,  defines  the  parties  in  this 
way :  ''  Where  after  the  commencement  of  this  Act 
any  action,  prosecution,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom  against  any  person 
for  any  act  done  in  pursuance,  or  execution,  or 
intended  execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
such  Act."  Now,  is  the  defendant  company  within 
the  meaning  of  that  section  which  I  have  just 
read,  craving  in  aid  what  I  call  the  long  title  and 
also  the  short  title  ?  Let  us  remember  what  it  is. 
The  company  was  brought  into  existence  in  its 
present  name  in  the  year  1812.  In  the  last  century 
the  pier  and  harbour  were  vested  in  commissioners, 
who  not  only  looked  after  the  pier  and  harbour,  which, 
no  doubt,  themselves  are  of  great  importance,  but 
they  also  looked  after  the  "  widening,  paving,  repair- 
ing, cleansing,  lighting,  and  watching  the  streets  in 
the  town  of  Margate."  Those,  are,  no  doubt,  public 
duties  and  have  ^ways  been  recognized  as  such ;  and 
if  those  commissioners  had  continued  to  exist  they 
could  not  have  been  regarded  otherwise  than  as 
public  persons — persons  within  the  meaning  of  the 
Act  discharging  public  duties.  But  in  1812  there 
was  a  severance,  and  those  municipal  duties  were 
kept  in  the  commissioners  now  represented  by  the 
corporation,  and  the  pier  and  harbour  became  vested 
in  Uie  company  then  called  •*  The  Company  of  Pro- 
prietors of  Margate  Pier  and  Harbour,"  and  they  to-day 
hold  them  in  the  way  I  have  mentioned.  They  have 
parted  from  the  commissionerB,  they  are  a  separate 
entity  created  by  the  Act  of  1812,  and  not  only  their 
existence,  but  their  duties  and  liabilities,  are  defined 
by  that  Act.  Now,  they  are  a  company  for  main- 
taining the  pier  and  the  harbour.  Quite  irrespective 
of  Margate,  or  any  other  place,  a  pier  and  harbour 
are,  no  doubt,  very  important  items,  I  should  think, 
to  the  public,  and  the  maintenance  of  them  is  for  the 
public  utility,  but  the  same  remarks  apply  to  a 
railway,  a  tramway,  a  canal,  and  one  might  mention 
many  other  things  in  the  same  way.  They  are  to 
spend  their  money  in  paying  interest  on  charges,  they 
are  to  keep  up  their  pier  and  harbour,  and,  beyond 
l^at,  except  that  they  are  limited  to  a  10  per  cent, 
dividend,  and  there  is  to  be  a  sinking  fund  and  the 
Legislature  has  thought  fit  to  make  provisions  about 
that,  they  are  a  commercial  company  intended  to  earn, 
and  in  fact  they  have  earned,  considerable  dividends 
year  by  year.  I  do  not  myself  see  the  distinction 
between  such  a  company  and  a  railway  company 
incon>orated  by  private  special  Act  with  reference  to 
the  Lands  Glauses  Acts  and  the  Bailway  Glauses 
Gonsolidation  Act,  1845,  and  subsequent  Acts.  They 
are  companies  intended  to  benefit  the  public  No 
special  Act  of  Parliament  of  that  kind  is  ever  passed 
without  the  recital  that  the  construction  and  main- 
tenance of  the  line  (or  of  the  tramway  or  canal,  as 
the  case  may  be)  is  for  the  public  benefit,  and  the 
powers  which  they  are  given,  such  as  the  power  of 
compulsory  purchase  of  land,  are  all  given  on  the 
footing  that  they  are  doing  a  public  benefit ;  and  yet 
they  are  commercial  companies,  and  it  would  be 
difficult  to  say  that  they  are  not,  except  in  the  one 
sense  which  I  am  now  considering  here,  public  com- 
panies doing  public  duty.  If  I  were  left  entirely 
alone  I  might  be  very  much  puzzled  to  know  whether 
a  railway  company  came  within  this  Act  of  Parlia- 
ment. In  the  long  title  the  words  are  ''acting  in 
the  execution  of  statutory  and  other  public  dotm."' 
I  do  not  know  that  the  long  titles  of  Acts  of 
ment  are  better  drafted  thui  the  Acts  of  Pai^' 
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themselTes,  and  those  are  notorioiuly  badly  drafted ; 
but  I  suppose  that  the  draaghtsman  of  this  title  meaut 
that  it  was  in  the  ezeoation  of  public  duties  which  are 
statutory  or  otherwise.  He  says  < '  statutory  and  other 
public  duties,"  and  if  that  were  to  be  taken  in  its 
most  literal  construction  any  company  exercising 
any  power  b^  virtue  of  any  Act  of  Parliament 
would  come  within  that  meaning.  I  cannot  tiiink 
that  that  was  intended.  The  Master  of  the 
Bolls,  in  Fielding  v.  The  Motley  CorporatioTi,  says 
[1899]  1  Ch.  on  p.  3 :  "  The  act  in  question  is 
intituled,"  and  then  after  reading  it  goes  on  *'I 
read  the  title  advisedly  because  now  and  for  some 
years  past  the  titie  of  an  Act  of  Parliament  has  been 
part  ox  the  Act.  In  old  days  it  used  not  to  be  so,  and 
in  the  old  books  we  were  told  not  so  to  regard  it,  but 
now  the  titie  is  an  important  part  of  the  Act,  and  is 
so  treated  in  both  Houses  of  Parliament."  That 
rather  strengthens  my  observations  which  I  made 
just  now.  But  the  exact  point  was  considered  by  the 
President  of  the  Probate  Division  in  the  case  of 
The  Ydun^  That  was  an  Admiralty  case.  Tliere 
the  President  had  to  consider  whether  a  municipal 
authority,  which  was  also  discharging  certain  naviga- 
tion and  dock  duties,  was,  for  that  purpose,  a  public 
body.  Of  course  it  was  a  public  body  as  a  municipal 
authority,  but  was  it  a  public  body  when  it  was  dis- 
charging the  duties  then  in  question,  as,  for  instance,  if 
it  was  discharging  the  duties  of  a  water  or  gas  company  P 
He  expressed  the  opinion  undoubtedly,  and  tmit  is 
what  he  gave  his  judgment  on,  that  so  connected  you 
had  undoubtedly  a  public  body,  but  in  some  intro- 
ductory remarks  he  said :  **  It  is  not  easy  to  see  why 
a  railway  company,  for  example,  a  corporation  which 
certainly  does  acts  in  pursuance  or  execution  of  an 
Act  of  Parliament,  is  not  included.  This  clearly,  how- 
ever, is  not  what  the  Act  means."  That  decision  was 
affirmed  by  the  C!ourt  of  Appeal,  but  the  Oourt  of 
Appeal  took  it  for  granted,  I  think,  that  the  corpora- 
tion there  was  a  public  body,  and,  so  far  as  I  can  see 
there  was  no  criticism  of  what  was  said  by  the 
President  in  the  court  below.  But  I  have  that  distinct 
authority,  although  it  was  not  necessary  for  the  pur- 
pose of  his  decision  for  the  President  to  give  that 
expression  of  his  opinion ;  and  I  gladly  accept  his 
interpretation.  On  those  grounds,  therefore,  I  hold 
that  this  action  will  lie. 

Solicitors,  Warrerif  Murion,  A  Miller^  for  E,  Brooke, 
Maigate;  Kinga/ord,  Dorman,  dk  Co.,  for  T,  H.  Boys, 
Margate. 


Chan.  Div.        \ 
Gozens-Hardy,  J.  [  Jan.  24. 

(for  Wright,  J.)  ) 

In  re  ViKBOS  (LnaTBD).  (a.) 

Company—Winding  up — Debentures — Beceiver—Agency 
•—JuriedicUon, 

Where  debemlturee  by  way  of  mortgage  over  the  whole 
properly  of  a  company  give  power  to  the  debe/niure" 
hddeirB  to  appoint  a  receiver  witJiout  stating  thai  he  is 
the  agent  oftne  company  or  wJuit  he  is  to  do  with  any 
ewrpluB  which  may  come  into  hie  hands  after  paying  the 
debentwre-'holdeTS,  such  receiver  is  the  agent  of  the 
debenture-holders  only,  and  not  of  the  company. 

The  liquidator  of  a  company  cannot  by  summons  in 
t?ie  winding  up  obtain  an  order  to  make  a  receiver  of  it 
account  for  any  surplus  in  his  Jtands,  as  the  court  has  no 
jurisdiction  to  consider  the  matter*  If  he  wishes  to  enforce 
such  a  claim,  he  must  bring  an  action  agaimt  the  receiver 
in  the  ordinary  way* 

(a*)  Beported  by  0.  W.  MsAP,  Esq.,  Barrister-at- 
Law. 


Summons  by  the  liquidator  of  the  company  thatthi 
amount  of  remuneration  payable  to  the  receiver  for 
the  debenture-holders  might  be  fixed,  and  that  ny 
balance  remaining  in  his  hands  should  be  paid  over 
to  the  liquidator. 

The  company  had  issued  debentures  in  the  formot 
separate  mortgages  charging  by  way  of  fLce&o^ 
security  all  the  company's  undertddngs  and  henttbfe 
and  real  and  personal  property  with  the  payment  of 
principal  and  interest  secured  by  the  debentoni. 
Each  debenture  ranked,  pari  passu,  with  the  otfaea 
Three-fourths  of  the  debenture-holders  were  em- 
powered to  appoint  a  receiver  at  any  time  after  the 
principal  moneys  became  due,  the  reoeiver  haniif 
power  (1)  to  take  possession  of  the  property  clutged 
by  the  debentures ;  (2)  to  carry  on  or  ooncor  k 
carrying  on  the  business  of  the  company ;  (3)  to  «& 
or  concur  in  selling  any  of  the  property  charged  by 
the  debentures;  (4)  to  make  any  arruigementi  or 
compromise  which  they  or  he  shall  think  expedient  ift 
the  interest  of  the  debenture-holders  of  this  aeriei. 

On  the  30th  of  November,  1898,  a  reoeiTer  wm 
appointed  by  the  debenture-holders.  The  oompiBy 
went  into  voluntary  liquidation  in  March,  1899,  vbieh 
was  afterwards  continued  under  supervision.  Ibe 
receiver  took  possession  and  sold  the  bnaiiififlB  ani 
assets  of  the  company,  and  collected  the  book  debti. 

The  debenture-holders  were  paid  in  full  and  the 
receiver  handed  over  to  the  liquidator  a  oertain  nm 
together  with  the  accounts.  He  stated  in  as  sfi- 
davit  that  this  was  done  to  save  the  trouble  of  hsnog 
to  send  them  to  his  principals  direct,  who  would  in 
their  turn  have  delivered  them  to  the  liqnldatar.  The 
receiver  claimed  to  retfdn  £1,608  5s.  as  remnnerafioD. 

A.  B,  Kirby,  for  the  liquidator. — ^The  reoeirer  ii 
really  the  agent  of  the  company.  Hia  duty  ii  to 
receive  income,  keep  down  int^est,  and  aooountfx 
the  surplus  to  the  mortgagor — i.e.,  the  oompany : 
QaekeU  v.  Gosling,  [1896]  1  Q.  B.  669,  44  W.  i. 
Dig.  132. 

Stewart  Smith,  for  the  receiver. — ^The  reoeiver  is  the 
agent  of  the  debenture-holders,  the  mortgageefr-^ 
of  the  company,  the  mortgagor.  There  is  so  general 
rule  which  would  make  him  the  company's  agent.  Ha 
might  be  if  appointed  under  the  ConveTaaoiiiff  A^ 
1881 ,  or  if  there  was  a  special  contract  to  that  effkt  ai 
in  Jeffreys  v.  Dickeon,  14  W.  B.  322,  L.  B.  1  Gh.  Affk 
183.  Even  if  he  were  the  agent  of  the  oonapttny,  the 
liquidator  can  only  bring  an  action  against  hmu  he 
cannot  make  him  account  in  the  winding  ap. 

Oozbns-Habdt,  J.— The  case  really  resolves  itntf 
into  a  question  of  jurisdiction.  It  is  an  applioatic  tf 
the  liquidator  of  a  company  that  the  amount  ol  r*- 
muneration  payable  to  me  debentore-holden'  reooMr 
may  be  fixed,  and  that  he  may  be  ordered  to  pay  the 
applicant  any  balance  he  may  have  in  bia  baiA 
I  thought  it  was  coming  on  by  arrangemoit  tt 
assess  a  quantum  meruit;  but  the  reoesYer^a  uiu"" 
takes  the  objection,  which  he  is  perfectiy  at  fib^tj  s> 
take,  that  I  have  no  jurisdiction  to  ni!aketi>e«i^& 
and  it  is  therefore  necessary  for  me  to  ooosader  vhi^ 
is  the  position  of  the  receiver. 

Now,  the  mortgage  debentures  in  thia  oaaa  aieisft 
somewhat  peculiar  form.  There  ia  no  oovering  deed; 
each  debenture-holder  had  a  separate  debentme  ctep* 
ing,  in  the  most  general  terms,  the  present  and  lofeat 
property  of  the  company  with  the  debentBrs,  tfi 
by  the  fourth  oondition  of  the  debenture  ^^ — ^ 
upon  it,  it  was  stated  as  follows:  [EBa 
resA  the  condition,  and  continued :]  It  ~ 
that  this  power  differs  in  almost  every 

from  the  ordinary  power  whichisgiven  ta 

There  is  nothing  to  say  that  the  reoetTer  is  totf  A* 
agent  of  the  mortgagor,  who  is  solely  to  be 
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Ue  for  his  acts  and  defaults,  as  in  the  Conveyancing 
Act.    There  is  nothing  whatever  to  say  what  he  is  to 
do  with  moneys  whioh   he   receiyes.    There   is  no 
direction  to  him  to  keep  down  ^e  interest  on  the 
mortgage,  or  to  pay  any  arrears  or  surplus  over  to  the 
mortgagor.    There  are  none  of  those  provisions  one 
finds  in  an  ordinary  receivership  deed,  and  it  does 
leem  to  me  that  the  receiver  in  these  droumstances 
was  the  agent  of  the  persons  appointing  him,  not  the 
agent  of  the  mortgagor,  and  it  follows  from  that,  of 
course,  that  the  debenture-holders  themselveB  would 
be  answerable  for  all  the  faults  and  omissions  of  the 
receiver.    If  that  is  so  it  seems  quite  plain  that  the 
liquidator  has  no  right  at  all  in  these  proceedings  to 
get  the  remuneration  of  the  agent,  not  of  the  company, 
but  of  the  debenture-holders,  assessed  by  the  court. 
The  receiver  does  not  come  here  asking  for  remunera- 
tion.   He  has  got  some  money  in  his  fiuids  whioh  the 
liquidator  sajrs  is  more  than  he  is  entitled  to.    The 
liquidator  says  the  debenture-holders  have  been  paid 
off,  that  the  receiver  has  money  in  his  hands  which  he 
ought  not  to  keep.    I  think,  on  that  footang>-viz., 
that  the  receiver  is  agent  for  the  mortgagees,  and  that 
this  is  the  money  of  the  mortgagees,  and  not  of  the 
company,  that  this  application  must  fail. 

Bat  suppose  I  am  wrong  in  that  view,  suppose 
that  the  true  view  be  this,  that  although  it  is  not 
expressed  it  is  implied  that  the  receiver  is  the  agent 
of  the  mortgagor^— that  is,  of  the  company,  and  that 
the  company  alone  would  be  responsime  for  his  acts 
and  defaults.    I  cannot  conceive  that  the  liquidator 
is  in  any  better  position.     It  is  not  the  law  that  the 
liquidator  can  get  any  claim  made  by  any  agent 
employed  by  the  company  assessed  by  the  court  in  a 
prooeeding   like   this.      Suppose    it    had   been    an 
auotioneer  or  a  stockbroker,  who  had  undoubtedly 
been  employed  by  the  company,  and  who  had  some 
money  in  his  hands,  I  cannot  find  any   authority 
whatever  for  the  proposition  that  I  could  in  this 
sommary  manner   and  in  winding-up  jurisdiction, 
direct  that  the  proper  remuneration  of  the  auctioneer 
or  stockbroker  should  be  ascertained,  and  order  him 
to  pay  over  the  balance.    It  seems  to  me  that  the 
ordmary  course  of  law  would  have  to  be  followed— 
viz.,  an  action  commenced  by  the  liquidator  against 
the  alleged  aoent  (the  auctioneer  or  stockbrc£er  in 
the  case  I  put)  claiming  this  money  as  the  money  of 
the  company,  and  then  the  auctioneer  or  stockbroker, 
as  the  case  might  be,  would  have  to  raise  his  con- 
tention that  he  was  entitled  to  retain,  out  of  the 
money  in  hie  hands,  the  remuneration    which   he 
olaima.    I,  therefore,  without  going  at  all  into  the 
merits  of  the  case,  am  bound  to  find  that  I  have  no 
jnxiadiotion,  and  that  I  must  dismiss  the  sununons. 

Solicitors,  Murray,  HuiehviSy  Stirling,  A  Murray ; 
SttUon,  Ommanneyt  Jt  BendaU, 


Parw'ell,  j!  }  ^'^^^^  ^^' 

Watts  v.  Dbisooll.  (a.) 

Parinership^Morigage  of  sTiart  by  one  partner — Disso- 
lution^Right  to  an  account — Partnership  Act,  1890 
(63  <fe  54  Via.  c.  39),  e.  31. 

Bff  section  31  of  the  Partnership  Ad,  1890,  a  mort- 
ffa^ee  of  a  share  in  a  partnership  has  a  right  to  an 
account  and  to  ascertain  what  the  share  of  his  mortgagor 
really  is  from  the  date  of  the  dissolution  of  the  partner- 
ship.      The  mortgagor  is  not  entitled  to  say  that  Tie  hcts 

(a.)  Bepcrted  by  0.  W.  Mbad,  Bsq.,  Barrister-at- 
Law. 


setUed  the  value  of  his  share  with  his  partner  before  the 
date  of  dissolutionj  and  thus  take  away  his  mortgagee's 
right  to  an  account  for  the  purpose  of  ascertaining  that 
share. 

This  was  an  action  (1)  for  a  declaration  that  a 
partnership  carried  on  between  the  defendants  Dennis 
Driscoll,  and  William  Seymour  Watts  was  dissolved 
as  from  the  12th  of  September,  1899;  (2)  that  the 
plaintiff  was  entitled  to  a  charge  on  the  share  of  the 
said  W.  8.  Watts  in  the  partnership  assets ;  (3)  for  an 
account. 

The  defendant  Driscoll  carried  on  a  retail  business. 
It  was  agreed  between  him  and  the  plaintiff 
that  tiie  latter  should  purchase  a  share  of  his 
business  for  the  benefit  of  the  plaintiff's  son,  W.  S. 
Watts,  who  was  the  other  defendant.  Articles  of 
partnership  dated  the  9th  of  January,  1899,  and  made 
between  the  defendants  Driscoll  and  W.  a  Watts, 
were  accordingly  drawn  up,  whereby  in  consideration 
of  the  sums  of  £1,500  and  £141  3s.  2d.  expressed  to 
be  paid  by  the  defendant  W.  B.  Watts  to  the  defen- 
dant Driscoll  it  was  agreed  that  they  should  become 
partners  for  the  term  of  fourteen  years  determinable 
as  therein  mentioned,  and  subject  to  the  clauses  and 
stipulations  therein  contained.  The  defendant 
W.  S.  Watts  also  agreed  to  provide  £250  as  working 
capital.  These  various  sums  were  paid  to  the  defendant 
DrisooU,  the  money  being  found  by  the  plaintiff,  who 
took  as  a  security  for  the  advance  a  deed  of  assiff nment 
dated  the  23rd  of  March,  1899,  from  the  defendant 
W.  S.  Watts  of  his  share  in  the  assets  and  profits  of 
the  partnership  business.  By  this  deed  the  defendant 
W.  S.  Watts  covenanted  with  his  father  that  he 
would  keep  him  informed  as  to  the  partnership 
business  and  give  him  access  to  the  partnership  books 
and  until  the  advance  was  repaid  would  pay  the 
plaintiff  the  weekly  drawings  of  the  defendant  W.  S. 
Watts  less  a  weekly  sum  agroed  on.  It  was  held  as  a 
fact  that  Driscoll  knew  that  the  money  had  been 
advanced  by  the  plaintiff,  and  had  full  knowledge 
and  notice  of  this  deed. 

Friction  arose  between  the  partners,  and  on  the 
14th  of  August,  1889,  the  defendants  agreed  to 
dissolve  their  partnership  on  the  terms  that  the 
defendant  Driscoll  should  buy  from  W.  S.  Watts  his 
share  in  the  partnership  business  for  the  sum  of  £500, 
and  that  W.  S.  Watts  snould  accept  £40  in  considera- 
tion of  his  share  of  the  profits  made  during  the  partner- 
ship. This  agreement  was  made  without  the 
knowledge  or  consent  of  the  plaintiff.  Accounts  had 
been  made  and  approved  by  the  partners  up  to  the 
30th  of  June,  and  by  this  deed  it  was  detemuned  that 
the  partnership  should  be  dissolved  from  that  date.  In 
consequence  of  this  the  plaintiff  brought  this  action. 

BramweU  Davis,  Q.O,,  and  c/.  B.  Boome,  for  the 
plaintiff.— The  mortgagor,  W.  S.  Watts,  here  sold 
his  share  of  the  business  to  his  partner  for  a  lump 
sum;  this  he  had  no  right  to  do  without  the  plaintiff's, 
the  mortgacee's,  assent.  The  plaintiff  is  entitied  to 
the  declarations  prayed  for  and  to  an  account. 

Hughes,  Q.C,  and  F.  P.  Onslow,  for  the  defendant 
Driscoll. — ^An  assignee  or  mortgagee  takes  subject  to 
equities :  Smith  v.  Parkes,  16  Beav.  1 15,  Kelly  v. 
Button,  15  W.  B.  916,  L.  B.  3  Ch.  App.  703.  The  mort- 
gagee is  only  entitied  to  an  account  from  the  time  he 
takes  possession :  Whetham  v.  Davey,  33  W.  B.  925, 
30  Ch.  D.  574.  By  section  31  of  the  Partnership 
Act,  1890,  the  assignee  of  any  partner  is  not  entitied 
to  require  any  accounts,  but  must  aco^t  the  account 
of  profits  agreed  to  by  t^e  partners.  The  mortgagee 
here  must  tiieref  ore  accept  the  share  as  settied  l^  uie 
partners. 
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Faswbll,    J. — In  my   opinion    the    defendant's 
ooonsel  is  well  founded  in  the  whole  of  his  argument 
except  the  one  point  necessary  for  his  success.    I 
think  he  is  quite  right  in  saying  that  the  true  oon- 
structiou    is    that  an  assignee  or  mortgagee  takes 
subject  to  equities — that  is  to  say,   he  is  right  in 
saying  that  we  partners  can,  during  the  continuance 
of  the  partnership,  settle  the  accounts  as  they  arise 
between  them  in  the  management  or  administration 
of   the    partnership,    and   that   the    mortgage   or 
assignee  has  no  right  whatever  to  uiterfere  in  the 
management  or  administration,   or  to  require  any 
accounts,  or  to  inspect  the  books,  but  he  is  bound  to 
take  the  profits  as  agreed  to  by  the  partners ;  that  is 
the  first  sub-clause  of  section  31.    Then  the  second 
sub-clause  goes  on  to  provide :   **  In  the  case  of  a 
dissolution  the  assignee  is  entitled  to  receive  the  share 
of  the  partnership  assets  to  which  the  assigaing  partner 
is  entitled  as  between  himself  and  the  other  partners, 
and  for  the  purpose  of  ascertaining  that  share  to  an 
account  as   from  the   date  of    dissolution."      That 
obviously  points  to  a  dissolution  and  to  such  a  dealiog 
between  the  partners  as  I  have  already  mentioned — 
namdy,  the  ordinary  dealing  in  a  gome  concern, 
with  accounts  arising  from  half  year  to  half  year, 
settled  between  the  partners  in  the  ordinary  adminis- 
tration of  the  partnership  assets  and  the  i>artnership 
business,  and  tiiis  the  mortgagee  or  assignee  has  to 
accept.    When,  however,  you  come  to  a  dissolution 
of  partnership  a  different  set  of  circumstances  arises, 
and  then,  leaving  untouched  all  accounts  relating  to 
management   and    administration    of    the    business 
during    the   partnership,    you    are   to    proceed    to 
ascertain  what  the  share  of  the  mortgagor  partner 
is,  and  for  the  purpose  of  ascertaining  that  share, 
leaving,  as  I  say,  untouched  all  previous  accounts 
such  as  I  have  mentioned,  the  mortgagee  is  then 
entitled   to    an  account  as  from   the  date  of  dis- 
solution   to    ascertain    what   that    share   is.      Sale 
appears  to  me  to  be  a  matter  outside  the  section 
altogether.    The  deed  I  have  before  me  purports  to 
sell  in  consideration  of  £500 ;  that  is  the  piurchase- 
money  for  the  share  of  the  mortgagor  partner,  the 
whole  of  his  share  of  the  business,     l^t,  in  my 
opinion,  is  not  withia  the  section  of  the  Act  at  all. 
What  the  Act  refers  to  is,  first  of  all,  the  due  adminis- 
tration of  the  partnership  during  its  continuance ;  and, 
secondly,  the  settling  of  the  shares  of  the  partners 
after  dissolution.      A  sale  is  a  matter  outside  that 
altogether.    This  does  not  say  that  £600  is  during 
.the  partnership  agreed  to  be   the  amount  of   the 
share  of    the  partners.      It   is    selling  for  a  lump 
sum,  which  is  said  to   be    £500,  that    which   the 
mortgagor  had  no  power  to  sell  without  the  consent 
of  the  mortgagee.    It  appeared  to  me  that  if  I  were 
to  hold  in  accordance  with  the  defendant's  contention 
I  should  be  striking  out  the  second  sub-clause  of  the 
31st  section  of  the  Partnership  Act-,  because  it  would 
appear  to  follow  that  the  other  partner  might  say  to 
the  mortgagee  of  a  mortgagor  partner :  **  Tou  are 
not  entitlea  to  any  account  as  from  the  date  of 
dissolution,  because  we  have  already  agreed  with  the 
partner  that,  when  the  dissolution  comes,  his  share  is 
xo  be  so  much."    To  my  mind,  that  would  not  be  in 
accordance  with  the  Act,  and  I  therefore  hold  that 
the  mortgagee  in  this  case,  the  plaintiff,  is  entitled  to 
the  account  for  which  he  asks  as  from  the  date  of 
dissolution.    I  cannot  interfere  with  the  decision  of 
ihe  partners  as  to  the  date  which  thev  have  agreed 
shall  be  regarded  as  the  date  of  dissolution.    There 
will,  then,  be  a  declaration  that  the  plaintiff  is  entitled 
to  a  charge  on  the  share  of  the  defendant  Watts  in  the 
assets  as  on  the  30th  of  June,  1899 ;  and  the  plaintiff 
is  entitled  to  an  account  as  from  that  date. 
Solicitors,  T.  DwrarU;  W.  M.  Band. 


Buckley,  J. 


:) 


Bosenbaum  v.  Belson. 


May  16,  IT. 
(a.) 


Vendor  and  purchaser — Principal  and  agent — *Safo  Uf 
agent— Authority— Contract  for  sale. 

An  authority  given  hy  the  owner  of  land  or  houwif* 
an  agent  to  sell  them  is  prima  fade  an  authority  to  nakt 
a  sale  effectual  in  point  of  law,  including  the  execution 
of  a  contract  in  writing  where  the  law  requires  iL 

Action* 

This  was  an  action  for  specific  performance  of  u 
agreement  entered  into  by  agents  on  behalf  of  tki 
owner  to  sell  certain  houses,  and  the  question  wm 
whether  the  agents  had  the  requisite  authority. 

On  the  4th  of  December,  1899,  the  defendant  gtw 
to  Messrs.  Dickson  &  Newman,  auctioneers  and  6rtite 
agents,  a  memorandum  signed  by  him  as  follovs: 
**  Wellesley- street,  Stepney  Qreen.  Ground-reBt 
£17  10s.  8d ;  mortgage  £740,  reduced  to  £640 ;  £800. 
Please  sell  for  me  my  houses  75,  77,  79,  79a.  81, 83, 
Wellesley-street,  Stepney  Green,  and  I  agree  to  psy 
you  by  way  of  commission  the  sum  of  2}  per  oeot  oo 
the  purchase  price  accepted.    L.  BsLSOsr." 

Dickson  &  Newman  accordingly  obtained  anoier 
from  the  plaintiff  of  £785  for  the  property,  wliick 
they  communicated  to  the  defendant,  who  on  the 
7th  of  December,  1899,  wrote  to  them : 

"Dear  Sirs,— 75  to  83,  Wellesley-street— I  hewbj 
agree  to  accept  your  client's  (Mr.  Bosenbsumi]  oiv 
of  £785  for  the  above  property.— Yours  UHwHtf, 
L.  Beubon." 

On  the  11th  of  December  the  agents  reoaiei 
£78  10s.  as  deposit  from  the  plaintiff  and  gave  Ub 
a  receipt  for  it,  and  at  the  same  time  svgoed  tbe 
following  agreement :  "  It  is  hereby  agreed  b«t««a 
Messrs.  Dickson  &  Newman  as  agents  on  bdialf  of 
the  vendor  Bir.  L.  Belson  and  Mr.  S.  Bosenbaom,  of ». 
Bell-lane,  Spitalfields,  that  this  11th  day  of  DeoeDber. 
1899,  the  said  S.  Bosenbaum  has  become  the  purchaser 
of  the  leasehold  property  (twenty-four  years)  knowm 
and  situate  at  (75-83)  Wellesley-street,  Stepney  Gren, 
for  the  sum  of  seven  hundred  and  eighty-five  ponndi 
(£785),  and  that  he  had  paid  to  the  said  XKckna  i 
Newman  the  sum  of  sevens-eight  pounds  ten  sbittiep 
as  a  deposit  and  in  part  payment  of  the  said  poiduse- 
money.  As  witness  our  hands  this  lltii  day  d 
December,  1899.  This  contract  is  made  subject  to 
the  particulars  given  by  the  vendor  being  correct 
«  DiGKaoH  &  NSWMAf, 
•«  S.  BOSSNBAUIC." 

The  defendant  having  refused  to  oompleia,  tk 
plaintiff  brought  this  action.  The  defendant  plca^ 
that  Dickson  &  Newman  had  no  authority  to  €it« 
into  the  alleged  agreement  of  sale  or  to  sign  tfat 
memorandum  in  writing  of  the  same  date,  and  ikit 
the  Statute  of  Frauds  had  not  been  complied  with. 

At  the  trial  the  plaintiff  adduced  evidence  that  ik 
defendant  had,  in  addition  to  the  written  anthonty. 
given  verbal  instructions  to  the  agents  to  enter  xis» 
the  agreement  for  sale.  This  was  denied  by  tk 
defendant. 

Jolly,  for  the  plaintiff.— The  authority  given  bj  tk 
plaintiff  to  sell  includes  an  authority  to  enter  iato  li 
agreement  for  sale. 

W.  8.  M,  Knight  {Montefiore  with  him),  for  tk 
defendant. — The  authority  to  the  estate  agents  to  li^ 
meant  only  to  negotiate  a  sale  and  find  %  pmebiK 


(a.)  Beported  by  Neyillb  Tsbbutt, 
rister-at-Law. 
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and  not  to  enter  into  a  binding  oontraot :  Chadbum  t. 
Moore,  41  W.  R.  39,  67  L.  T.  257,  61  L.  J.  Ch.  674. 
It  u  not  the  biuinees  of  an  estate  agent  to  draw  up 
coptraots  for  the  sale  of  land.  That  is  a  dangerous 
thing  for  anyone  bat  a  solicitor  to  do,  and  the  de- 
fendant cannot  be  taken  to  have  intended  to  give 
them  any  such  authority. 

The  cases  of  Smith  ▼.  Wehtter,  24  W.  B.  894,  3 
Ch.  D.  49 ;  Earner  v.  Sharp,  23  W.  B.  158,  L.  B.  19 
Bq.  108;  John  Griffiths  Cycle  Corporation  v.  Humber 
&  Co.  (Limited),  [1899]  2  Q.  B.  414;  and  Goodall 
▼.  Harding,  33  W.  B.  160,  52  L.  T.  Bep.  126,  were 
also  referred  to  during  the  argument. 

Buckley,  J. — The  contract  relied  on  being  signed 
by  agents,  the  plaintiff  must  make  out  that  the  act 
was  within  the  agents'  authority.    The  defendant's 
counsel  contended  that  an  agent  for  sale  had  not 
authority  to  sign  a  contract  unless  express  authority 
to  sign  the  contract  as  distinguished  from  authority 
to  sell,   was  proved.      In   my  opinion  this  is  not 
the  law.     A  sale  primd  facie  means  a  sale  effectual 
in  point  of  law,  including  the  execution  of  a  contract 
where  the  law  requires  a  contract  in  writing.      I 
do  not  find  anythmg  in  the  circumstances  of  this 
case    which    induces    me    to    say    that   the    word 
'*  sell "  here  means  less  than  that.    The  authorities 
upon    the    point    are   few.      In    Earner    v.    Sharp, 
the   authority  was,   "I  request  you    to  procure   a 
purchaser  and  to  insert  particulars  in  your  monthly 
circular  until  farther  notice."    In  Godwin  v.  Brind, 
17  W.  B.  29,  L.  B.  5  C.  P.  299n,  the  advertisement 
intimated  that  '*  to  treat   and   view "   applications 
were  to  be  made  to  certain  persons.    In  Chadhum  v. 
Moore,    the    learned    judf^e  found  the   instructions, 
which  were   not    in    writing,    to    be    "to   find   a 
purchaser"  and   <*  negotiate  a  sale."      In  Prior  v. 
Moore,  3  Times  L.  B.  624,  the  owner  instructed  the 
estate  agent  "  to  put  the  property  on  his  books  for 
sale."     In  all  these  cases  it  was  held  that  the  agent 
was  not  authorized  to  sign  a  contract  for  sale.    None 
of  them,  in  my  judgment,  covers  the  present  case.   In 
Hamer  v.  Sharp  Hall,  Y.C,  did  not  say  that  the 
agent  had  no  right  to  enter  into  a  contract  at  all,  but 
only  into  such  a  one  as  he  had  entered  into,  and 
he  in  his  discretion  refused  specific  performance.     In 
Saundera  v.   Dence,   33   W.   B.  Dig.    229,  Field,  J., 
distin^^hed    that   case    from    that    of    Earner  v. 
Sharp,  and  held  that  the  auctioneers  had  authority 
to  moJce  a  binding  contract  for  sale.    I  have  been 
unaMe  to  find  any  case  where  it  has    been  held 
that    instructions  given   by  A.  B.  to  sell  for  him 
hia  house  and  an  agreement  by  him  to  pay  so  much 
en  the  purchase  price  accepted  is  not  an  authority  to 
make  a  binding  contract,  including  an  authority  to 
»gti   an  agreement.      Surely  a  power  of    attorney 
to  one  to  sell  would  empower  him  to  conclude  an 
ag^reement  for  sale.    It  is  not  alleged  that  the  agree- 
ment  is  not  a  reasonable  and  proper  one  having 
regard  to  the  nature  of  tiie  property.    Beyond  this 
question  of  law  I  find  as  a  fact  that  the  defendant 
on  the   7th  of  December  was  told  that  Dickson  & 
Xewman  would  sign  a  contract  in  exchange  for  the 
deposit,  and  that  he  assented.    The  agents  had  thus, 
in  addition  to  the  lettc^  of  the  4th  of  December,  1899, 
a  Terb&l  authority  to  sign  a  contract. 

J'udfftnent  for  plaintiff. 

Solicitors,  Brighten  &  Lemon  ;  J,  B,  Sorrell,  jun. 


IN  BANKEUPTOY. 

Q.  B.  Div.  I  Mamli   12    1*5 

(Wright  and  PhiUimore,  JJ.)  i  ^^"^^  ^^'  ^^• 

In  re  Wabbsn. 
Ex  parte  Thb  Trustsb.  (a.) 

Bankruptcy — Fraudulent  preference — Payment  by  debtor 
to  bank  with  the  object  of  benefiting  debtor*e  surety — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  8.  48, 
sub-section  1. 

A  payment  made  by  a  debtor  within  three  months 
prior  to  the  bankruptcy  in  order  to  prevent  a  surety  from 
being  called  upon  to  pay  in  his  defavdt  is  not  a  fraudulent 
preference  of  such  surety. 

In  re  Mills,  Ex  parte  The  Official  Beceiver,  5 
Morrell  55,  58  L.  T.  Bep.  871,  36  W.  B.  Dig.  15, 
followed. 

In  re  Paine,  Ex  parte  Bead,  45  W.  B.  190,  [1897] 
1  Q.  B.  122,  not  followed. 

Appeal  against  a  decision  of  the  county  court  judge 
at  Manchester. 

Mrs.  Eliza  Warren,  the  debtor,  was  insolvent  on 
the  19th  of  June,  1899.  At  that  date,  amongst  her 
other  debts,  she  owed  £202  to  the  Union  Bank  of 
Manchester,  secured  by  a  joint  and  several  promissory 
note  signed  by  henelf  and  by  her  husband, 
G.  W.  Warren,  as  surety,  and  £250  to  the  Union 
Loan  and  Discount  Bank,  secured  by  a  joint  and 
several  promissory  note  signed  by  herself  and  by  her 
husband  and  one  J.  H.  Harrison  as  siureties. 

On  the  20tti  of  June  she  paid  the  debt  owing  to  the 
Union  Bank  of  Manchester,  and  on  the  22nd  of  June 
she  paid  the  debt  owing  to  the  Union  Loan  and 
Discount  Bank,  thereby  releaaing  her  husband  and 
J.  H.  Harrison  from  liability. 

A  receiving  order  was  made  against  Mrs.  Warren 
within  three  months  of  the  19t£  of  June,  she  was 
adjudicated  bankrupt  and  a  trustee  was  appointed, 
who  moved  in  the  county  coiuHi  at  Manchester  against 
G.  W.  Warren  and  J.  H.  Harrison  for  an  order 
directing  them  to  pay  to  him  the  sums  of  £202  and 
£250,  on  the  ground  that  they  had  been  fraudulently 
preferred  by  the  debtor  to  that  extent  by  the  release 
of  their  liabilities  to  the  banks  as  sureties  for  the 
debtor's  loans. 

Thecounty  court  judge  dismissed  the  application, 
holding  that,  although  the  payments  had  been  made 
with  a  view  to  prefer,  they  were  not  in  fact 
preferences,  because  the  payments  were  not  made  to 
the  creditors  intended  to  be  preferred.  In  arriving 
at  this  condusion  the  learned  judge  relied  on  the 
cas^  of  Ex  parte  Taylor,  In  re  Goldsmid,  35  W.  B. 
148.  18  Q.  B.  D.  295,  and  In  re  Mills,  Ex  parte  The 
Official  Beceiver,  5  Morrell  55,  58  L.  T.  B^.  871,  36 
W.  B.  Dig.  15. 

The  trustee  appealed. 

Byrne,  for  the  appellant. — I  contend  that  the 
county  court  judge  should  have  followed  the  case  of 
In  re  Paine,  Ex  parte  Bead,  45  W.  B.  190,  [1897] 
1  Q.  B.  122,  where  Yaughan  Williams,  J.,  held  that  a 
payment  by  the  debtor  into  his  own  bank  to  meet  a 
bill  accepted  by  the  respondent  for  his  accommodation 
was  a  fraudulent  preference  of  the  respondent. 

Beed,  Q.C.,  and  Muir  Mackenzie,  for  the  respondent, 
were  not  called  upon. 

Wbiqht,  J. — In  this  case  theaj>pellanthas  to  make 
out  that  the  payment  was  made  by  the  debtor  to  or 
io  favour  of  the  respondents,  with  a  view  of  giving 
them   a  preference  over  her  other  creditors.      The 

(a.)  Beported  by  P.  M.  F&anoss,  Esq.,  Barrister- 
at-tiaw. 


534 


THE  WEEKLY  REPORTER.       (/™m.i«olj     VdL  XLvm. 


High  Gottbt. 


Ik  SB  Wabbbk.— Wabb  (othxbwisb  Dobmbb)  v.  Wabd. 


High  Goitbt. 


oonnty  oonrt  judge  has  found,  and  no  doubt  rightly, 
that  the  dominant  view  of  the  debtor  in  making  tiie 
payment  was  to  prefer  the  respondents.  In  my 
judgment  there  is  no  auffioient  ground  for  treating 
the  payments  by  the  debtor  to  the  banks  as  payments 
to  or  in  farour  of  the  respondents.  The  money  was 
paid  by  the  debtor  to  discharge  her  indebtedness  to 
the  banks,  and  was  kept  by  them,  and  not  applied  to 
any  other  purpose.  The  result  of  this  payment  was 
that  the  promissory  notes  which  had  been  signed  by 
the  respondents  as  sureties  were  released.  The  only 
difficulty  is  as  to  the  case  of  In  re  Faine,  Ex  parte 
Bead,  and  I  agree  with  counsel  for  the  appellant  liiat 
primd  facie  the  court  there  appears  to  have  hdd  ttt&t 
the  payment  off  by  the  banJmipt  of  the  creditor  was 
to  be  treated  as  a  payment  to,  or  for  the  benefit  of, 
the  acceptor  of  the  accommodation  bill  for  the  bank- 
rupt. I  think,  however,  that  the  money  was  there  paid 
in  substance  to  enable  the  acceptor  to  take  up  the 
bill. 

At  Tarianoe  with  that  view  we  have,  however,  the 
jndionents  of  the  Court  of  Appeal  in  the  case  of  In  re 
Mills,  Ex  parte  The  Official  Receiver  ;  and  those  judg- 
ments, though  based  on  the  decision  in  In  re  Taylor^ 
Ex  parte  Ooldemid,  nevertheless  contain  dicta  which 
we  cannot  overlook.  The  Lords  Justices  there  seem 
to  take  the  view  that  to  constitute  a  fraudulent 
preference  the  payment  mast  be  made  to  the  person 
mtended  to  be  preferred.  I  think,  therefore,  the 
appeal  fails. 

Phillimorb,  J. — I  am  of  the  same  opinion.  The 
motion  here  is  launched  on  the  assumption  that  Uie 
respondents  have  received  the  bankrupt's  money. 
That,  however,  is  not  the  case;  the  money  was  received 
by  the  banks.  The  trustee  could  not  have  moved  to 
make  the  respondents  repay  the  money,  nor  could  he 
have  sued  them  for  money  had  and  received.  I  think 
that  the  proper  view  of  In  re  Paine,  Ex  parte  Read,  is 
that  the  payment  in  that  case  (though  made  by  the 
debtor  into  his  own  bank)  was  treated  by  the  court 
as  in  substance  a  payment  to  the  credit  of  tiie 
respondent,  the  accommodation  acceptor.  I  agree 
that  the  appeal  must  be  dismissed. 

Appeal  diemieaed. 

Solicitor  for  the  appellant,  J.  E.  Cooper,  Man- 
chester. 

Solicitors  for  the  respondents,  WheaUy,  Son,  & 
Daniel,  for  Cohhett,  WlieeJer,  <k  Cohhetl,  Manchester. 


Prob.  Div.  &  Adm.  Div. 
Divorce. 


Dec.  11.  18;  Jan. 29; 
Feb.  19. 


Wabd  (othebwise  Dobmeb)  v.  Wabd.  (a.) 
Divorce-'Nullity  o/marriage—  Impotence  ^Noposeihility 
of  children — Poiver  to  vary  settlements— Matrimonial 
Causes  Act,  1859  (22  &  28  Vict.  c.  108),  «.  5— Matri- 
monial Causes  Act,  1878  (41  &  42  Vict,  c,  19),  s.  3. 
The  powers  of  tJie  court  under  section  6  of  the  Matri- 
monial Causes  Act,  1859,  and  section  3  of  the  Act  of 
1878,  con  be  exercised  in  the  case  of  a  decree  of  nullity 
of  marriage  on  the  ground  of  impotence,  and  are  not 
confined  to  cases  where  there  are  or  might  have  been 
children^ 

The  words  **  property  settled  '*  in  section  5  of  the  Act 
of  1859  refer  only  to  the  property  the  benefit  of  which  is 
bv  the  marriage  settlement  conferred  on  the  parties  or 
their  children  in  the  ordinary  way. 

There  is  no  power  to  bring  into  settlement  a  fund  or 

(a.)  Reported  by  J.  Gbbabd  Laing,  Esq.,  Barrister- 
at-Law. 


estate  which  is  not  to  come  into  settlement  untU  a  certasn 
event  happens — b^ore  it  happens,  infoiCt, 

The  ordinary  practice  of  the  court  of  ordering  a  settle- 
ment to  be  read  as  if  a  party  to  it  were  already  dead  is 
merely  a  convenient  metnod  of  carrying  out  what  otherwise 
the  court  has  power  to  do,  and  catmot  be  used  for  the 
purpose  of  evading  the  rule  as  stated  ahove. 

This  was  an  appUoation  by  the  wife  for  variation  of 
settlements,  she  having  obtained  a  decree  for  dissolu- 
tion of  nuuriage  against  her  husband  on  the  ground 
of  impotence. 

Dec.  11,  18,  and  Jan.  29. — Bargrave  Deane,  Q»C,, 
and  Danckwerts,  for  the  petitioner. 

Jdf,  Q.C,  H.  J.  Parker,  and  FriestUy,  im  the 
respondent. 

The  facts  and  arguments  are  fuUy  set  out  in  the 
judgment. 

Cur,  adv,  tmtt. 

Feb.  19.  —  Babioes,  J.,  delivered  the  following 
considered  judgment:  Two  questions  are  raised  in 
this  case,  one  of  general  importance — viz.,  as  to  the 
construction  of  two  sections  of  the  Matrimonial  CSanses 
Acts  of  1859  and  1878 — ^and  the  other  depending  npoa 
the  terms  of  an  ante-nuptial  settlement  made  cm  tiie 
marriage  of  the  petitioner  and  respondent  and  dated 
the  27th  of  May,  1885.  The  parties  were  maxried  on 
the  28th  of  May,  1885,  the  petitioner  being  then 
under  a^,  and  af  terwwds  they  resided  together ;  but 
on  the  22Dd  of  October,  1895,  the  petitioner  oom- 
menoed  a  suit  in  this  court  against  the  res^xindent, 
claiming  a  declaration  that  her  marriage  with  him 
was  nuU  and  void,  on  the  ground  of  the  impotence 
of  the  respondent.  This  suit  was  heard  before  the 
President,  and  a  decree  nisi  was  pronounced  by  him  on. 
the  21st  of  December,  1896,  and  this  decree  was  made 
absolute  on  the  28th  of  June,  1897.  The  petitioner 
on  the  12th  of  June,  1899,  by  leave  of  the  oourt, 
presented  a  petition  to  the  court  under  the  said  Acts 
to  obtain  a  variation  of  the  said  settlenMnt  for  her 
benefit.  The  petition  having  been  referred  to  Mr. 
Registrar  Pritcnard,  he  reported  that  the  respondent 
raiMd,  amongst  other  points,  the  question  of  the 
jurisdiction  of  the  court  to  vary  settlements  in  the 
case  of  a  marriage  declared  void  by  reason  of 
impotence,  and  thereupon  the  matter  was  brought 
before  the  court,  and  the  questions  which  I  now  have 
to  decide  were  by  arrangement  argued  before  me. 

The  first  point  taken  by  the  respondent  was  tbskt 
the  powers  of  the  court  conferred  by  the  two  seotiona 
could  not  be  exercised  in  the  case  of  a  deGree  ol 
nuUity  of  marriage  on  the  ground  of  impotence,  and 
that  the  sections  only  ap^ed  to  cases  where  there 
were  or  might  have  hieen  onildren.  The  fifth  section 
of  the  Act  of  1859  is  as  follows :  '*  The  court,  after  a 
final  decree  of  nullity  of  marriage  or  dissolution  of 
marriage,  may  inquire  into  the  ezistenoe  of  ante- 
nuptial or  post-nuptial  settlements  made  on  the  partiea 
whose  marriage  is  the  subject  of  the  decree,  and  may 
make  such  onlers  with  reference  to  the  i^vpiioation 
of  the  whole  or  a  portion  of  the  property  settled 
either  for  the  benefit  of  the  children  of  the  marriage 
or  of  their  respective  parents  as  to  the  court  shMl 
seem  fit."  It  was  decided  in  the  case  of  Thomas  ▼. 
Thomas,  8  W.  B.  476,  504,  2  Sw.  &  Tr.  89,  that  this 
clause  pave  no  power  to  the  court  to  deal  with  settle- 
ments  in  cases  where  no  child  of  the  marriage  had 
been  bom,  and  in  the  cases  of  Bird  v.  Bird,  14  W.  B. 
1023,  L.  B.  1  P.  &  D.  231,  and  Oorrance  v.  Corrastce^ 
16  W.  B.  893,  L.  B.  1  P.  &  D.  495,  that  the  court  had 
no  power  to  do  so  unless  there  was  iwne  of  the 
marriage  living  at  the  time  of  the  appUoation.  These 
deoiciiouB  turned  on  the  use  of  the  word  "  parents  "  in 
^  the  latter  part  of  the  section,  and  the  critioiSDis  on  the 
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jad^ents  in  those  cases  apparently  led  to  the 
pusmg  of  the  third  section  of  the  Act  of  1878,  which 
u  m  the  following  terms :  "  The  oourt  may  exercise 
the  powers  Tested  in  it  by  thn  provisions  of  section  d 
of  the  Act  of  the  22nd  and  23rd  years  of  Yicoria, 
c  61,  notwithstanding  that  there  are  no  children 
d  the  marriage. "  The  argument  for  the  respondent 
WIS  that,  as  nnder  the  said  fifth  section  the  powers  of 
theoonrt  oonld  only  be  exercised  where  there  was 
moB  of  tiie  marriage  living  at  the  time  of  the 
application,  the  marria^^s  referred  to  in  the  words  in 
the  first  part  of  the  section  <*  final  decree  of  nullity  of 
maniage  or  dissolution  of  marriage"  must  be 
msnjages  capable  of  being  productive  of  children, 
and  that  the  third  section  of  the  Act  of  1878,  in 
extending  the  powers  of  the  court  to  cases  where 
there  are  no  children  of  the  marriage,  only  did  so 
with  referenoe  to  the  class  of  marriages  contemplated 
hy  the  said  fifth  section.  This  argument  is 
ingenions,  but  in  my  opinion  endeavours  to 
plaoe  a  restricted  meaning  on  the  first  words 
of  the  said  fifth  section  which  they  never  were 
intended  to  bear.  In  my  opinion  the  words  '*  final 
decree  of  nnlUty  of  marriage  or  dissolution  of 
maniage  "  are  used  in  their  ordinary  mmioiDg,  just 
ai  they  are  in  otiier  sections  of  the  Matrimonial 
Ouises  Acts,  and  apply  to  any  marriages  declared 
nnll  or  dissolved.  The  section  then  meant  that  the 
oonrt,  after  any  decree  of  nullity  of  marriage  or  dis- 
soktion  of  marriage,  might  inquire  as  to  the  existence 
of  settlementB,  and  then,  if  there  was  issue  living, 
might  make  orders  as  contemplated  by  the  latter  pait 
of  the  section ;  and  now  under  the  th)rd  section  of  the 
Act  of  1878  these  orders  may  be  made  although  there 
18  no  issue  of  the  marriage.  I  am  of  opinion  that 
Qiider  the  two  sections  combined  the  court  has  juris- 
diotioD  in  this  case  to  deal  with  the  settlement  in 
qneition. 

The  point  raised  by  the  respondent  upon  the  terms 
of  the  aettlement  was  that,  having  regard  the  t«*rms 
of  the  settlement,  there  is  no  property  settled  which 
m  the  events  which  have  happened  tbe  court  can,  or 
ought,  in  the  circumstances  to  ord4>r  to  be  applied  for 
the  benefit  of  the  petitioner.  Under  an  indenture  of 
Kttlement  dated  the  8th  of  December,  1874,  made 
hetween  tiie  respondent's  father  (who  died  before  the 
date  of  the  marriage  settlement)  and  the  respondent 
and  certain  trustees,  the  lands  and  hereditaments  com- 
prised in  the  schedules  to  the  marriage  settlement  of 
the  27th  of  May,  1886,  toother  with  other  heredita- 
ments, wece  limited  (subject  as  to  part  to  a  jointure 
rent-<diarge  of  £1,200  payable  thereout  to  the 
respondent's  mother  during  her  life  and  to  a  term  of 
500  years  for  securing  the  same)  to  such  uses,  upon 
Bodli  trusts,  and  with  and  under  such  powers,  agree- 
ments, and  declarations  as  the  respondent  should, 
by  any  deed  or  deeds,  with  or  without  power  of  revo- 
cation and  new  appointment  to  be  executed  by  him  after 
bii  lather's  death,  or  by  his  will,  orany  codicil  or  codicils 
thereto,  from  time  to  time  appoint,  but  subject  and 
without  prejudice  to  any  lease  and  every  contract 
for  a  lease  or  leases  subsisting  at  the  date  of  the  said 
mdentore  of  settlement,  and  subject  thereto,  to  the 
use  of  the  respondent  and  his  assigns  for  his  life 
without impeaohment  of  waste,  with  divers  remainders 
o?«r;  and  in  the  same  indenture  was  contained  a 
power  for  the  respondent  after  his  father's  decease  by 
deed  or  will  to  charge  the  settled  premises  with  the 
payment  to  himself  or  any  other  person  of  any  money 
not  ezoeeding  £8,000  and  interest  as  therein 
mntlioned,  and  to  appoint  all  or  any  part  of  the 
MOW  premisee  for  any  term  or  terms  of  years  for 
lecnring  the  same,  but  which  power  had  not  at  the 
time  of  the  marriage  settlement  been  exercised.  And 
in  the  sme  indenture  was  also  contained  a  power  for 


the  respondent  either  before  or  after  his  marriage 
with  any  woman  by  deed  with  or  without  power  of 
revocation  and  new  appointment,  or  by  will  or 
codicil,  to  app(>iot  to  any  woman  whom  he  might 
marry,  for  life  or  for  any  leas  period  aa  from  the  day 
of  his  death  if  she  should  survive  him,  any  vearly 
rent-charge  or  rent-charges  of  any  amount  whatso- 
ever payable  after  his  father's  death,  whether  the 
respondent  should  survive  him  or  not,  such  rent- 
charge  or  rent-charges  to  be  in  bar  or  not  to  be  in 
bar  of  dower  and  free-bench  as  to  the  reapondent 
should  seem  fit,  and  to  be  charged  upon  and  payable 
out  of  all  or  any  of  the  premises  by  the  said  indenture 
of  settlement  assured  without  any  deduction  and  to 
be  paid  at  sach  times  and  in  such  manner  as  to  the 
reapondrat  should  seem  meet,  and  to  appoint  to  such 
woman  tbe  usual  powers  and  remedies  for  recovering 
and  enforcing  tbe  same.  And  to  appoint  the  premises 
so  charged  to  any  person  or  persons  for  any  term  or 
terms  of  years  with  or  without  impeachment  of 
waste  upon  trusts  for  better  securing  payment  of 
the  rent-charge  or  rent-charges  by  mortgage  (with 
a  power  of  sale  if  thought  fit),  or  otherwise  as  to 
the  respondent  should  seem  meet. 

By  the  marriage  settlement  made  between  the 
respondent,  the  petitioner,  her  father,  and  certain 
trustees,  the  respondent  in  consideration  of  the 
intended  marriage  covenanted  with  the  trustees 
that  if  the  said  intended  marriage  should  take  place 
the  respondent  would,  during  the  joint  lives  of 
himself  and  the  petitioner,  pi*y  to  the  trustees  a 
yearly  sum  of  £200  to  accrue  from  day  to  day, 
but  to  be  payable  by  equal  quarterly  payments,  the 
first  of  such  payments  to  be  made  on  such  of  the 
quarterly  days  as  should  happen  next  after  the 
Bolemnizfttion  of  the  said  intended  marriage,  and 
the  trustess  were  to  pay  the  said  annual  sum  of 
£200  as  the  same  should  become  due  so  long  as  the 
same  should  continue  payable  to  the  petitioner,  but  so 
that  she  should  not  have  any  power  of  anticipation. 
And  in  consideration  of  the  said  intended  marriage 
and  in  exercise  of  the  special  power  vested  in  him  by 
the  said  indenture  of  settlement,  the  respondent 
limited  and  appointed  to  the  use  of  the  petitioner 
and  her  assigns  during  her  life  in  case  the  said 
intended  marriage  should  take  effect  and  she  should 
survive  him  tbe  rent-charges  following — that  is  to 
say,  if  and  so  long  as  his  mother  should  be  living, 
the  yearly  rent-charge  of  £1,300,  and  from  and  after 
her  death  the  yearly  rent-charge  of  £1,600,  the  said 
rent-charges  or  such  of  them  as  should  take  effect  to 
be  in  fall  for  her  jointure  and  in  bar  of  all  dower  and 
free-bench  whatsoever,  and  to  be  charged  upon  and 
issuing  out  of  all  the  hereditaments  and  premises 
comprised  in  the  first  schedule  thereto  (subject  as  to 
part  of  the  said  hereditaments  to  the  said  yearly  rent- 
charge  of  £1,200  and  the  said  term  of  500  years,  and 
subject  as  to  all  the  said  hereditaments  to  the  powers 
of  leasing,  and  sale,  and  exchange,  and  management 
contained  in  the  said  indenture  of  settlement],  such 
rent-charges  to  be  considered  as  aocroing  from  day  to 
day,  but  to  be  payable  quarterly  without  any  deduc- 
tion except  succession  duty,  if  any,  the  first  of  such 
payments  as  to  the  said  rent-charge  of  £1,300  to  be 
paid  at  the  end  of  three  calendar  months  after  the 
death  of  the  respondent  if  the  petitioner  and 
the  respondent's  mother  should  then  both  be 
living,  and  as  to  the  said  rent-charge  of 
£1,600  to  be  made  at  the  end  of  three 
calendar  months  after  the  death  of  the  survivor  of 
the  respondent  and  his  mother  if  the  ^titioner  should 
then  be  living.  And  in  consideration  of  the  said 
intended  marriage,  and  in  exerdse  of  the  special 
power  vested  in  mm  for  that  purpose  by  the  indenture 
of  settlement,  the  respondent  as   beneficial  owner 
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ooanty  court  judge  has  foand,  and  no  doubt  rightly, 
that  the  dominant  Tiew  of  the  debtor  in  making  the 
payment  was  to  prefer  the  respondents.  In  my 
judgment  there  is  no  sufficient  ground  for  treating 
the  payments  by  the  debtor  to  the  banks  as  payments 
to  or  in  favour  of  the  respondents.  The  money  was 
paid  by  the  debtor  to  discharge  her  indebtedness  to 
the  banks,  and  was  kept  by  them,  and  not  applied  to 
any  other  purpose.  The  result  of  Uiis  payment  was 
that  the  promissory  notes  which  had  been  signed  by 
the  respondents  as  sureties  were  released.  The  only 
difficulty  is  as  to  the  case  of  In  re  Paine ^  Ex  parte 
Ready  and  I  agree  with  counsel  for  the  appellant  that 
primd  facie  the  court  there  appears  to  have  held  that 
the  payment  off  by  the  baolmipt  of  the  creditor  was 
to  be  treated  as  a  payment  to,  or  for  the  benefit  of, 
the  acceptor  of  the  accommodation  bill  for  the  bai^- 
rupt.  I  think,  however,  that  the  money  was  there  paid 
in  substance  to  enable  the  acceptor  to  take  up  the 
bill. 

At  variance  with  that  view  we  have,  however,  the 
judinnents  of  the  Court  of  Appeal  in  the  case  of  In  re 
Milk,  Ex  parte  The  Official  Receiver  ;  and  those  judg- 
ments, though  based  on  the  decision  in  In  re  Taylor, 
Ex  parte  OoUJUmid,  nevertheless  contain  dicta  which 
we  cannot  overlook.  The  Lords  Justices  there  seem 
to  take  the  view  that  to  constitute  a  fraudulent 
preference  the  payment  must  be  made  to  the  person 
mtended  to  be  preferred.  I  think,  therefore,  the 
appeal  fails. 

Philldcobe,  J. — I  am  of  the  same  opinion.  The 
motion  here  is  launched  on  the  assumption  that  the 
respondents  have  received  the  bankrupt's  money. 
That,  however,  is  not  the  case ;  the  money  was  received 
by  the  banks.  The  trustee  could  not  have  moved  to 
make  the  respondents  repay  the  money,  nor  could  he 
have  sued  them  for  money  had  and  received.  I  think 
that  the  proper  view  of  In  re  Paine,  Ex  parte  Read,  is 
that  the  payment  in  that  case  (though  made  by  the 
debtor  into  his  own  bank)  was  treated  by  the  court 
as  in  substance  a  payment  to  the  credit  of  the 
respondent,  the  accommodation  acceptor.  I  agree 
that  the  appeal  must  be  dismissed. 

Appeal  diitnissed. 

Solicitor  for  the  appeUant,  J.  H.  Cooper,  Man- 
chester. 

Solicitors  for  the  respondents,  WheaUy,  Son,  & 
Daniel,  for  Cohhett,  Wlieder,  &  Cobhett,  Manchester. 


Prob.  Div.  &  Adm.  Div.  \        Dec.  11.  18;  Jan.  29; 
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Wabd  (othbbwise  Dobmeb)  v.  Wabd.  (a.) 
BivoTce-^-Nullity  o/marriage—  Impotence  ^Nopossihility 
of  children — Power  to  vary  settlements— Matrimonial 
Causes  Act,  1859  (22  <fc  23  Vict.  c.  108).  s.  o-^Matri- 
monial  Causes  Act,  1878  (41  <fc  42  Vict.  c.  19),  «.  3. 

The  powers  of  the  court  under  section  6  of  the  Matri- 
monial Causes  Ad,  1869,  and  section  3  of  the  Act  of 
1878,  can  he  exercised  in  the  case  of  a  decree  of  nullity 
of  marriage  on  the  ground  of  impotence,  and  are  not 
confined  to  cases  where  there  are  or  might  have  been 
children. 

The  words  " property  settled"  in  section  o  of  the  Act 
of  1869  refer  only  to  the  property  the  benefit  of  which  is 
by  the  marriage  stttlement  conferred  on  the  parties  or 
ikeir  children  in  the  ordinary  way. 

There  is  no  power  to  bring  into  settlement  a  fund  or 

(a.)  Beported  by  J.  Gebabd  Laiito,  Esq.,  Barrister- 
at-Law. 


estate  which  is  not  to  come  into  setUement  until  a  eerfais 
event  happens — before  it  happens,  in  fact. 

The  ordinary  practice  of  the  court  of  ordering  a  scttfe- 
ment  to  be  read  as  if  a  ,party  to  it  were  already  dead  i§ 
merely  a  convenient  method  of  carrying  out  whcU  otkerimm 
the  court  hcLS  power  to  do,  and  oamnot  he  ueed  for  He 
purpose  of  evading  the  rule  <u  stated  above. 

This  was  an  application  by  the  wife  for  Tariatioo  of 
settlements,  she  having  obtained  a  decree  for  dlasoh- 
tion  of  marriage  against  her  husband  on  the  g;roimd 
of  impotence. 

Dec.  11,  18,  and  Jan.  29.Sargrave  Dcane^  Q.C, 
and  Danckwerts,  for  the  petitioner. 

Jelf,  Q.C.,  H.  J.  Parker,  and  PrietUey,  lot  tibe 
respondent. 

The  facts  and  arguments  are  fully  set  out  in  the 
judgment. 

Cur.  adv.  vutt. 

Feb.  19.  —  Babnes,  J.,  delivered  the  foUowiag 
considered  judgment :  Two  questions  are  laised  k 
this  case,  one  of  general  importance — vis.,  as  to  the 
construction  of  two  sections  of  the  Matrimonial  Ohms 
Acts  of  1869  and  1878— and  the  other  depending  iqM 
the  terms  of  an  ante-nuptial  settlement  made  on  tts 
marriage  of  the  petitioner  and  respondeat  and  dated 
the  27th  of  May,  1886.  The  parties  were  maxried  on 
the  28th  of  May,  1886,  the  petitioner  beil^r  thsa 
under  age,  and  afterwwds  they  resided  togetbsr ;  bat 
on  the  22nd  of  October,  1896,  the  petttkmer 
menced  a  suit  in  this  court  against  the 
daiming  a  declaration  that  her  marriage  with 
was  nuU  and  void,  on  the  ground  of  the  iuipotfCB 
of  the  respondent.  This  suit  was  beard  beloie  the 
President,  and  a  decree  nisi  was  prononnoed  by  faimca 
the  21st  of  December,  1896.  and  this  decree  was  msiie 
absolute  on  the  28th  of  June,  1897.  The  petitkiDer 
on  the  12th  of  June,  1899,  by  leave  of  the  oooiC, 
presented  a  petition  to  the  court  under  the  said  Aeli 
to  obtain  a  variation  of  the  said  settleaMnt  for  her 
benefit.  The  petition  having  been  ref erred  to  Mr. 
Begistrar  Pritcmard,  he  reported  that  the  lespondBt 
raiMd,  amongst  other  points,  the  question  of  the 
jurisdiction  of  the  court  to  vary  settlements  in  the 
case  of  a  marriage  declared  void  by  roeeon  d. 
impotence,  and  thereupon  the  matter  was  bne^ 
before  the  court,  and  the  questions  which  I  now  Inie 
to  decide  were  by  arrangement  argued  before  wa. 

The  first  point  taken  by  the  respondent  was  tM 
the  powers  of  the  court  c^erred  by  the  two  sedMSi 
could  not  be  exercised  in  the  case  of  a  deoreesf 
nuUity  of  marriage  on  the  cround  of  impotwiin,  sei 
that  the  sections  only  apnUed  to  oases  takers  then 
were  or  might  have  been  onildren.  The  fifth  ssolieB 
of  the  Act  of  1869  is  as  follows :  <<  The  court,  afters 
final  deoree  of  nullity  of  marriage  or 
marrisge,  may  inquire  into  the  ezistonoe  of 
nuptial  or  post-nuptial  settlements  made  on  the 
whose  marriage  is  the  subject  of  the  deoree» 
make  such  orders  with  reference  to  the 
of  the  whole  or  a  portion  of  the  property 
either  for  the  benefit  of  the  children  of  the 
or  of  their  respective  parents  as  to  the  eoort 
seem  fit."  It  was  dedded  in  the  case  of  Thamm%^ 
Thomas,  8  W.  B.  476,  604,  2  Sw.  &  Tr.  89.  the!  Ihh 
clause  gave  no  power  to  the  court  to  deal  with  m^Okh 
ments  m  cases  where  no  child  of  the  maniage  hrf 
been  bom,  and  in  the  cases  of  Bird  ▼.  Bird,  14  W.  & 
1023,  L.  R.  1  P.  ft  D.  231,  and  Ocrremoe  ▼. 
16  W.  R.  893,  L.  R.  1  P.  ft  D.  496.  that  the  cooit 
no  power  to  do  so  unless  there  was  iasns  of 
marriage  living  at  the  time  of  the  ^yplioataoBi. 
deci»ious  tumM  on  the  use  of  the  word  *'  Darenta'*M 
^  the  latter  part  of  the  section,  and  the 
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jadgments  in  those   cases   apparently    led    to    the 
pushig  of  the  third  section  of  the  Act  of  1878,  which 
u  in  the  foUowing  terms :  '*  The  court  may  exercise 
the  powers  Tested  in  it  by  the  provisions  of  section  5 
of  Uie  Act  of  the  22nd  and  23rd  years  of  Yicoria, 
c.  61,  notwithstanding  that  there  are  no  children 
of  the  marriage."    The  argument  for  the  respondent 
was  that,  as  under  the  said  fifth  section  the  powers  of 
the  court  oonld  only  be  exercised  where  there  was 
issue  of   ti>e  marriage  living  at  the   time  of   the 
application,  the  marria^^s  referred  to  in  the  words  in 
the  first  part  of  the  section  '*  final  decree  of  nullity  of 
marriage   or    dissolution   of    marriage"    must   be 
marriages  capable  of  being  productive  of  children, 
snd  that  the  third  section  of  the  Act  of  1878,  in 
extending  the  powers  of  the  court  to  cases  where 
there  are  no  children  of  the  marriage,  only  did  so 
with  reference  to  the  class  of  marriages  contemplated 
by   the     said    fifth    section.      This    argument    is 
ingenious,    but     in     my    opinion     endeavours     to 
place   a   restricted   meaning    on   the    first    words 
of   the  said  fifth  section    which    they   never   were 
intended  to  bear.    In  my  opinion  the  words  ''final 
decree    of   nullity   of    marriage   or   dissolution    of 
marriage  "  are  used  in  their  orainary  meaning,  just 
as  they  are  in   other  sectionB  of  the    Matrimonial 
Causes  Acts,  and  apply  to  any  marriages  declared 
null  or  dissolved.    The  section  then  meant  that  the 
court,  after  any  decree  of  nullity  of  marriage  or  dis- 
solution of  marriage,  might  inquire  as  to  the  existence 
of  settlements,  and  then,  if  were  was  issue  living, 
might  make  orders  as  contemplated  by  the  latter  pa^ 
of  the  section;  and  now  under  the  third  section  of  the 
Act  of  1878  these  orders  may  be  made  althon|;h  there 
is  no  issue  of  the  marriage.     I  am  of  opinion  that 
under  the  two  sections  combined  the  court  has  jaris- 
diotioii  in  this  case  to  deal  with  the  settlement  in 
queetion. 

The  point  raised  by  the  respondent  upon  the  terms 
of  the  settlement  was  that,  having  regard  the  t«*rms 
of  the  settlement,  there  is  no  property  settled  which 
in  the  events  which  have  happened  the  court  can,  or 
ought,  in  the  circumstances  to  order  to  be  applied  for 
the  benefit  of  the  petitioner.  Under  an  indenture  of 
settlement  dated  the  8th  of  December,  1874,  made 
between  the  respondent's  father  (who  died  before  the 
date  of  the  marriage  settlement)  and  the  respondent 
and  certain  trustees,  the  lands  and  hereditaments  oom- 
priaed  in  the  schedules  to  the  marriage  settlement  of 
the  27th  of  ICay,  1885,  together  with  other  heredita- 
Enenta,  were  limited  (subject  as  to  part  to  a  jointure 
rent-oharge  of  £1,200  payable  thereout  to  the 
respondent's  mother  during  her  life  and  to  a  term  of 
fOO  years  for  securing  the  same)  to  such  uses,  upon 
iDch  trusts,  and  with  and  under  such  powers,  agree- 
nents,  and  declarations  as  the  respondent  should, 
jy  soiy  deed  or  deeds,  with  or  without  power  of  revo- 
sation  and  new  appointment  to  be  executed  by  him  after 
lis  father's  death,  or  by  his  will,  or  any  codicil  or  codicils 
heveto,  from  time  to  time  appoint,  but  subject  and 
ntiioat  prejudice  to  any  lease  and  every  contract 
or  a  lease  or  leasee  subsisting  at  the  date  of  the  said 
adentore  of  settlement,  and  subject  thereto,  to  the 
tse  of  the  respondent  and  his  assigns  for  his  life 
ritlioat  impeachment  of  waste,  with  divers  remainders 
war ;  and  in  the  same  indenture  was  contained  a 
o^vrer  tot  the  respondent  after  his  father's  decease  by 
eed  or  will  to  charge  the  settled  premises  witii  the 
sijnaient  to  himself  or  any  other  person  of  any  money 
ot  exceeding  £8,000  and  hiterest  as  therein 
lexitlooied,  and  to  appoint  all  or  any  part  of  the 
UD.'e  premises  for  any  term  or  terms  of  years  for 
>cmTing  the  same,  but  which  power  had  not  at  the 
II1I0  of  the  marriage  settlement  been  exercised.  And 
I  tlie  ssme  indenture  was  also  contained  a  power  for 


the  respondent  either  before  or  after  his  marriage 
with  any  woman  by  deed  with  or  without  power  of 
revocation  and  new  appointment,  or  by  will  or 
codicil,  to  appoint  to  any  woman  whom  he  might 
marry,  for  life  or  for  any  lees  period  as  from  the  day 
of  his  death  if  she  should  survive  him,  any  vearly 
rent-charge  or  rent-charges  of  any  amount  whatso- 
ever payable  after  his  father's  death,  whether  the 
respondent  should  survive  him  or  not,  such  rent- 
charge  or  rent-charges  to  be  in  bar  or  not  to  be  in 
bar  of  dower  and  free-bench  as  to  the  respondent 
should  seem  fit,  and  to  be  charged  upon  and  payable 
out  of  all  or  any  of  the  premises  by  the  said  indenture 
of  settlement  assured  without  any  deduction  and  to 
be  paid  at  such  times  and  in  such  manner  as  to  the 
respondent  should  seem  meet,  and  to  appoint  to  such 
woman  the  usual  powers  and  remedies  for  recovering 
and  enforcing  the  same.  And  to  appoint  the  premises 
so  charged  to  any  person  or  persons  for  any  term  or 
terms  of  years  with  or  without  impeachment  of 
waftte  upon  trusts  for  better  securing  payment  of 
the  rent-charge  or  reut-cbarges  by  mortgage  (with 
a  power  of  sale  if  thought  fit),  or  otherwise  as  to 
the  respondent  should  seem  meet. 

By  the  marriage  settlement  made  between  the 
respondent,  the  petitioner,  her  father,  and  certain 
trustees,  l^e  respondent  in  consideration  of  the 
intended  marriage  covenanted  with  the  trustees 
that  if  the  said  intended  marriage  should  take  place 
the  respondent  would,  during  the  joint  lives  of 
himself  and  the  petitioner,  pi*y  to  the  trustees  a 
yearly  sum  of  £200  to  accrue  from  day  to  day, 
but  to  be  payable  by  equal  quarterly  payments,  the 
first  of  such  payments  to  be  made  on  such  of  the 
quarterly  days  as  should  happen  next  after  the 
solemnization  of  the  said  intended  maniage,  and 
the  trustees  were  to  pay  the  said  annual  sum  of 
£200  as  the  same  should  become  due  so  long  as  the 
same  should  continue  payable  to  the  petitioner,  but  so 
that  she  should  not  have  any  power  of  anticipation. 
And  in  consideration  of  the  said  intended  marriage 
and  in  exercise  of  the  special  power  vested  in  him  by 
the  said  indenture  of  settlement,  the  respondent 
limited  and  appointed  to  the  use  of  the  petitioner 
and  her  assigns  during  her  life  in  case  the  said 
intended  marriage  should  take  effect  and  she  should 
survive  him  the  rent-charges  following — ^that  is  to 
say,  if  and  so  long  as  his  mother  should  be  living, 
the  yearly  rent-charge  of  £1,300,  and  from  and  after 
her  death  the  yearly  rent-charge  of  £1,600,  the  said 
rent-charges  or  such  of  them  as  should  take  effect  to 
be  in  full  for  her  jointure  and  in  bar  of  all  dower  and 
free-bench  whatsoever,  and  to  be  charged  upon  and 
issuing  out  of  all  the  hereditaments  and  premises 
comprised  in  the  first  schedule  thereto  (subject  as  to 
part  of  the  said  hereditaments  to  the  said  yearly  rent- 
charge  of  £1,200  and  the  said  term  of  600  years,  and 
subject  as  to  all  the  said  hereditaments  to  the  powers 
of  leasing,  and  sale,  and  exchange,  and  management 
containea  in  the  said  indenture  of  settlement),  such 
rent-charges  to  be  considered  as  accruing  from  dav  to 
day,  but  to  be  payable  quarterly  without  any  deduc- 
tion except  succession  duty,  if  any,  the  first  of  such 
payments  as  to  the  said  rent-charge  of  £1,300  to  be 

Said  at  the  end  of  three  calendar  months  after  the 
eath  of  the  respondent  if  the  x>otitioner  and 
the  respondent's  mother  should  then  both  be 
liring,  and  as  to  the  said  rent-charge  of 
£1,600  to  be  made  at  the  end  of  three 
calendar  months  after  the  death  of  the  survivor  of 
the  respondent  and  his  mother  if  the  ^titioner  should 
then  be  living.  And  in  consideration  of  the  said 
intended  marriage,  and  in  exercise  of  the  special 
power  vested  in  lum  for  that  purpose  by  the  indenture 
of  settlement,  the  respondMit  «■  iftsaafifliiU  owner 
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liability  contained  in  the  Act  of  Congress  of  the 
United  States  approved  on  the  Idth  day  of  Febraary, 
1893,  relating  to  navigation."* 

Kilbum,  for  the  appellants,  owners  of  the  steam- 
ship Rodney, — It  is  admitted  that  The  Rodney  was 
seaworthy  as  required  under  the  provisions  of  the 
Harter  Act,  but  the  judge  of  the  court  below  allowed 
the  defendant  to  recover  on  his  counterclaim  because 
in  the  opinion  of  the  court  the  act  of  the  boatswain  in 
puncturing  the  drainage  pipe  in  the  forecastie  and 
thereby  causing  the  water,  which  would  otherwise 
have  iMen  carried  off  by  the  pipe,  to  damage  the  carso 
was  not  an  error  in  the  management  of  the  veesm ; 
but  the  term  "management"  in  the  exempting 
section  includes  just  such  an  act  as  caused  the 
damage  here.  In  fact  this  case  is  governed  by  the 
case  of  The  Glenochil,  [1896]  P.  10,  44  W.  R.  Dig. 
148,  where  it  was  held  tbat  the  not  having  discovert 
that  the  sounding  pipe  of  the  ballast  tank  of  a  vessel 
was  broken  was  an  error  in  the  management  of  the 
vesseL  The  act  here  was  an  act  done  for  the  benefit 
of  the  crew  and  of  the  vessel,  and  the  word  *'  manage- 
ment "  brings  within  the  exemption,  acts  which  are 
much  wider  than  those  done  in  respect  of  the  naviga- 
tion of  the  vessel. 

He  referred  to  DoheU  v.  The  Steamship  Rosamore  Oo,y 
44  W.  R.  37J189o]  2  Q.  B,  408;  The  Ferro,  [1893] 
P.  38,  41  W.  B.  Dig.  223;  Good  v.  The  London 
Steamship  Owners'  Frotectiwi  Association,  20  W.  R.  33, 
L.  R.  6  C.  P.  563 ;  The  Sylvia,  68  Federal  Rep. 
230. 

ScruMon,  for  the  respondent,  defendant  in  the  court 
below. — ^The  court  below  was  riffht  and  the  appeal 
ought  to  be  dismissed.  The  breakage  of  the  pipe  in 
the  present  case  was  brought  about  by  an  act  done 
by  the  boatswain,  not  in  the  management  of  the  ship, 
but  in  order  that  the  forecastie  might  be  freed  from 
water  and  the  comfort  of  the  crew  better  secured. 
Moreover,  the  exemptions  incorporated  in  the  bills  of 
lading  do  not  exempt  the  shipowners  from  damage 
caused  by^  failure  to  take  proper  care  of  the  cargo, 
and  in  tms  case  there  was  a  fauure  to  take  care  of  the 
cargo  as  the  pix>e  should  have  led  direotiy  overboard 
and  not  through  the  oarg^  hold,  when  no  damage 
to  the  cargo  could  have  resulted  from  the  pipe  having 
been  broken. 

He  dted  Norman  v.  Binnington,  38  W.  R.  702, 
25  Q.  B.  475 ;  DoMl  v.  The  Steamship  Rossmore  Co. 

KUbum  was  not  required  to  reply. 

JsuNE,  P. — The  principles  laid  dovm  in  The 
Olenochil  appear  to  me  to  apply  to  this  case.  This 
case  goes  a  Uttie  beyond  that  case,  because,  un- 
doubtedly, in  The  Olenochil  the  act  done  was  one 
which  it  was  necessary  to  do  for  the  direct  purpose 
of  the  management  of  the  ship.  It  consisted  in  that 
case,  in  water  being  run  into  the  ballast  tank  of  a 
ship  for  the  purpose  of  stiffening  her,  and  in  so  doing 
the  engineer  let  water  into  the  cargo.  That  was,  as 
we  thought  in  The  Olenochil,  an  act  which  was  part 


*  Section  3  of  the  Act  of  Congress  referred  to 
(the  Harter  Act),  provides  as  follows:  **  That  if  the 
ovmer  of  any  vessel  transporting  merchandize  or 
property  to  or  from  any  port  in  the  United  States  of 
America  shaU  exercise  due  diligence  to  make  the  said 
vessel  in  all  respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  asent  or  charterers,  shall  become  or 
be  held  responsible  for  loss  or  damage  resulting 
from  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  the  said  vessel.*' 


at  any  rate  of  the  management  of  the  sihin.  Tfaii 
case  is  a  littie  different,  but  to  my  mind  it  is  a  veij 
little  different.  The  ship  expedenoed  bad  weatiier 
and  the  forecastie  became  flooded,  and  theraapon  tiie 
boatswain,  in  order  to  dear  the  forecastle  of  water- 
especially  because  no  doubt  that  formed  his  owv 
quarters — endeavoured  to  dear  a  pipe  whidi,  if  it  lud 
been  clear,  would  have  carried  off  the  water, 
but  he  did  the  work  negligently,  and  made 
a  hole  in  the  pipe  instead  of  dearing  it  of  tbe 
obstade.  Is  that  an  act  done  in  the  maoags- 
ment  of  the  ship?  I  think  it  is.  The  object  wii 
to  dear  the  f  oreoAstie  of  water — that  is,  to  render  tlte 
forecastie  habitable  for  the  crew,  for  the  purpose  of 
rendering  the  ship  proper  for  the  purpose  for  wfaieh 
it  was  intended.  This  case  appears  to  me  to  M 
within  the  view  taken  in  the  case  of  The  CfletuM. 
To  put  the  matter  in  a  very  small  compass,  I  think 
the  court  bdow  has  somewhat  unduly  limited  tht 
meaning  of  the  word  management.  The  leamsd 
judge  says:  "The  cases  I  think  show  that  tbe 
wora  must  be  confined  to  the  performanoe  (thoogh 
improper)  or  non-performance  of  such  acts  as  vn 
or  ought  to  be  done  for  the  safety  of  the  vessd  and  for 
her  maintenaoce  in  a  seaworthy  condition.*'  I  think 
that  is  too  narrow  a  view.  The  acts  need  not  be 
done  for  the  safety  of  the  vessel  or  her  mainteosnoe 
in  a  seaworthy  condition.  If  you  extend  them  to 
keeping  the  vessel  in  her  proper  condition,  then  the 
act  in  this  case  is  an  act  done  in  the  management  <rf 
the  vessd  and  falls  within  the  prindple  of  Ths 
OlenochU. 

Babitss,  J.— It  seems  to  me,  as  the  Prettdentkai 
pointed  out,  that  the  oourt  below  has  unneceoerilj 
confined  the  meaning  of  the  words  '*  management  i 
the  ship."  Practically  there  is  littie  difference,  if 
any,  between  the  case  of  The  Olenochil  and  this  cass, 
except  that  in  the  former  case  there  are  to  be  foaad 
some  expressions  referring  to  the  act  aa  hanng 
been  done  for  the  safety  of  the  ship,  bat  thoee 
expressions  were  not  intended  to  limit  the  meamng  of 
the  words  *'  management  of  the  ship."  I  think  thtt 
the  words  "  faults  or  errors  in  the  management  of  the 
vessel "  include  improper  handling  of  the  ahip  as  s 
ship  which  affects  the  safety  of  the  cargo. 

Solidtors  for  appdlants,  Holman,  Birdwood^  dfr  C«. 

Solicitors  for  respondent.  King,  Wiqg,  Jk  Co. 
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May  22. 


(Sourt  0%  appeal 

From  Chan.  Div.  j 

(Webster,  M.R.,  and  Rigby  J 
and  Collins,  L.JJ.)         j 
In  re  Sanitaby  Bubial  Association  (Limited). 

Ex  parte  "Wingfield.  (a.) 
Company  —  TTindhig  up  —  Voluntary  winding  up  — 
Liquidator — Subsequent  supervision  order — Reviunera^ 
Hon  of  liquidator  —  Costs  of  solicitor  —  Priority — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89).  ss.  110, 
133  (3),  144,  lol— Companies  Winding-tip  Rules, 
1890,  r.  31. 

The  coats  of  a  solicitor  properly  incurred  during  the 
voluntary  winding  up  a  company  are  payable  in  priority 
io  any  remuneration  awarded  by  the  company  to  its  liqui- 
daior. 

Appeal  from  an  order  of  Wright,  J.,  made  on  the 
2od  of  August,  1899. 

Oq  the  16th  of  November,  1897,  a  petition  for 
compulsory  winding-up  was  presented  by  an  alleged 
shareholder,  named  Paynter,  against  the  Sanitary 
Banal  Associaiion  (Limited) ;  but  on  coming  on  for 
hearing  the  petition  was  abandoned  by  Paynter,  and 
on  the  drd  ot  December,  1897,  a  creditor,  named  Ball, 
obtained  leave  to  be  substituted  as  petitioner  in  his 
stead. 

On  the  8th  of  December,  1897.  the  association 
iwssed  a  resolution  for  voluntary  winding  up,  and 
appointed  Mr.  Ehrenfeldt  as  liquidator;  and  the 
latter  employed  the  appellant,  Wingfield,  as  his 
solicitor  in  the  voluntary  winding  up. 

On  the  28th  of  December,  1897,  the  petition  was 
heard  and  dismissed ;  but  on  the  28th  of  March,  1898, 
the  Conrt  of  Appeal  ordered  that  the  voluntary 
windings  up  should  be  continued  under  the  supervision 
of  the  court. 

Shortly  prior  io  the  1 1th  of  February,  1898,  a  meet- 
ing of  tiie  association  had  voted  the  sum  of  fifty 
guineas  to  the  liquidator  by  way  of  remuneration  for  his 
services,  and  this  sum  the  liquidator  had  retained  for 
himself  out  of  certain  moneyd  of  the  association  which 
had  come  to  his  hands. 

On  the  17th  of  June,  1S98,  the  liquidator  issued 
a  summons   calling   on  Wingfield  to    pay  to   him 
within  three  days  all  moneys  which  he  had  collected 
on  behalf  of  the  association ;  and  on  this  summons 
beio^    adjourned    into    court    before    Wright.    J., 
and  on  it  appearing  from  the  admission  of  Wingfield 
that  be  then  had  in  hand  the  sum  of  £173    lis., 
received    by  him    on  behalf    of   the  association  as 
solioitor  in  the  said  liquidation,  the  court  made  an 
order  for  dealing  with  this  money,  the  short  effect  of 
^hich  TVBS  that  the  balance  which  would  ultimately 
have  been  retained  by  Wingfield  would  not  have  been 
sufficient  to  discharge  his  costs,  unless  he  had  been 
allowed  to  have  access  to  the  fifty  guineas,  part  of 
the  assets  of  the  association,  already  alluded  to  as 
Tetained  by  the  liquidator  in  payment  of  his  remunera- 
tion. 

From  this  order  Wingfield  now  appealed. 
Eve,  Q.C,  and  A,  F.  Peterson,  for  the  appellant. — 
The  coBta  of  the  solicitor  ought  always  to  be  paid 
before  tbe  costs  of  the  liquidator:  Oompanies  Act; 
1862,  8a»  110  and  144;  Companies  Winding-up  Bules, 
1890,  r.  31.  This  is  only  just,  for  the  solicitor  has  no 
daim  a^^ainst  the  liquidator  personally,  but  only 
Bgsdnst  the  assets :  In  re  Trueman's  Estate,  Hooke  v. 
JPtper,  20  W.  B.  700,  L.  B.  14  Eq.  278  ;  In  re  Anglo- 
Moravian    Hungarian   Junction   Railway,    Ex  parte 

(a.)  Beported  by  J.  B.  Mobbis,  Esq.,  Barrister- 
at-Law. 


Waikin,  24  W.  B.  122,  1  Oh.  D.  180.  As  for  In  re 
New  York  Exchange  Co.,  [1893]  1  Oh.  371,  41  W.  B. 
Dig.  42,  that  case  applied  only  to  the  costs  of  a 
liquidator,  not  to  his  remuneration  at  all.  Bule  31 
of  tbe  Oompanies  Winding-up  Bules,  1890,  is  in- 
corporated by  section  151  of  the  Oompanies  Act,  1862, 
into  the  process  of  a  winding  up  under  the  supervision 
of  the  court. 

Muir  Mackenzie,  for  the  respondent,  the  liquidator. 
— Bule  31  applies  only  to  compulsory  winding  up.  In 
this  case,  too,  the  shareholders  voted  the  liquidator's 
remuneration  under  the  powers  conferred  on  them  by 
section  133  (3)  of  the  Oompanies  Act>  1862. 

A,  F,  Ptterson  replied. 

Webstbb,  M,B.— In  this  case  Wright,  J.,  has  held 
in  effect  that  the  sum  of  fifty  guineas,  which  has 
been  voted  to  the  liquidator  by  way  of  remuneration 
for  his  services  in  respect  of  the  period  of  time  during 
which  the  company  was  in  voluntaiy  liquidation, 
before  the  supervision  order  was  made,  is  to  have 
priority  of  payment  over  the  costs  of  the  solioitor 
employed  by  him  in  connection  with  the  liquidation 
during  the  same  period.  The  practical  result  of  the 
ludgment  is  this — that  if  this  remuneration  of  the 
liquidator  is  paid  in  full,  there  will  not  be 
enough  money  in  the  assets  of  the  company  to 
pay  the  costs  of  the  solicitor.  It  was  decided, 
moreover,  in  In  re  Trueman^s  Estate,  Hooke  v.  Piper, 
by  Bacon.  Y.C,  that  the  solicitor  in  a  voluntary 
h'quidation  has  no  claim  against  the  liquidator 
personally.  This,  then,  is  the  difficulty  that  we  have 
to  deal  with.  But  in  my  opinion  the  remuneration  of 
the  liquidator  should  come  after  all  costs,  charges, 
and  expenses  properly  incurred.  The  result  of  the 
decisions  appears  to  me  to  be  this,  that  if  the  money 
recovered  is  not  sufficient  to  pay  the  whole  of  the 
costs  of  the  persons  who  are  employed  by  the 
liquidator,  the  money,  so  far  as  it  will  go,  should  be 
applied  in  payment  of  those  costs  before  the  liquidator 
can  receive  any  remuneration.  I  should  like  to 
draw  attention  to  the  scheme  of  priority  contem- 
plated by  rule  31  of  the  Oompanies  (Winding-up)  Bules 
of  189U,  which  scheme  is  in  accordance  with  the 
principle  I  have  just  laid  down.  I  asked  counsel  for 
the  respondent  in  the  course  of  the  argument  why 
that  principle  should  not  apply  here,  and  I  was 
answered  that  the  terms  of  that  rule  did  not  include 
such  a  case  as  the  present  one,  and  that  the  provisions 
of  section  133  of  the  Oompanies  Act,  1862,  gave  the 
shareholders  the  right  to  fix  this  remuneration.  But, 
in  my  opinion,  the  right  so  given  cannot  affect  the 
question  of  priority.  It  is  to  be  remembered,  too,  in 
ttiis  case,  that  the  resolution  giving  the  liquidator  his 
remuneration  was  not  passed  till  iSter  the  date  of  the 
supervision  order.  I  do  not  know  that  that  is  a 
conclusive  test^  but  it  seems  reasonable  that  such  a 
resolution,  passed  at  such  a  time,  ought  not  to  affect 
the  rights  of  parties  in  respect  of  services  rendered 
before  the  supervision  order  was  made.  I  do  not 
think  that  what  I  am  now  saying  is  opposed  to  what 
was  said  by  Kekewich,  J.,  in  /»  re  New  York  Exchange 
Co.  The  question  for  decision  there  does  not  arise  in 
this  case,  and  it  is  only  by  an  attempted  extension  of 
the  doctrine  there  applied  to  a  different  state  of 
circumstances  that  that  decision  can  be  said  to  be  any 
authority  for  what  Wright,  J.,  has  done  here.  The 
appeal  must  be  allowed. 

Biobt,  L.  J.— I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

Collins,  L,  J.— I  agree. 

Appeal  allowed. 

Sohoitors,  TT.  J.  Bernard  Blew;  Rohimon  A 
8tanv^ 
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the  BollSi  and  I  do  not  mean  to  repeat  what  he  has 
said.  As  to  the  authorites,  Dayrell  v.  Eoare  only 
shows  that  the  lessor  under  SHoh  a  power  cannot  im- 
pose a  burden  on  the  rest  of  the  land.  I  interpret 
the  langoaffe  of  littledale,  J.,  as  having  reference  to 
the  case  before  him,  and  tiiat  only,  and  I  know  of  no 
authority  for  saying  that  he  intended  what  haR  been 
attributed  to  him.  The  other  case,  Buckley  ▼.  Howell, 
turned  upon  the  provision  for  the  re-investment  of 
the  purchase-money,  and  the  effect  of  that  decision 
has  oeen  removed  by  subsequent  legislation.  There 
is  enough  to  enable  us  to  say  that  conveyancers  have 
not  taken  so  narrow  a  view  of  the  usual  leasing  power 
as  we  are  asked  to  do  here.  I  do  not  understand  that 
Cozens-Hardy,  J.,  expressed  any  opinion  of  his  own. 
He  only  thought  he  ought  not  to  overrule  the  decision 
of  a  judge  of  co-ordinate  authority,  but  to  leave  it  to 
us  to  take  the  responsibility  of  reversing  it. 

CoLUNB,  L.  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors,  Farrar,  Porter,  &  Co,,  tor  Barker  &  Roger ^ 
»on,  Chester. 


From  Q.  B.  Div.  \  .     j,  g 

(Collins  and  Bomer,  L.  JJ.)  /  ^^'^  ^' 

QiBBS  &  Co.  (Limited)  v,  Neville  &  Co.  (a.) 

Fradice  —  Pleading  —  Counterclaim  —  Counterclaim  in 
reply — Bight  of  plaintiff  to  plead  set-off  to  counter^ 
daim— Judicature  Act,  1873  (36  &  37  V^ict  c.  66),  a. 
24,  auh-sedion  S—Ord,  19,  r.  3;  ord.  21,  rr,  10-17. 

The  plaintiffs  claimed  a  balance  of  an  account.  The 
defendants  counterdaimed  for  damages  for  breach  of 
contract.  The  plaintiffs  in  their  reply  denied  the  con" 
tract,  and  further  pleaded  that,  if  there  was  such  a 
contract,  the  defendants  had  broken  it,  and  they  claimed 
damages  for  such  breach. 

Held,  that,  although  the  cause  of  action  in  respect  of 
which  the  plaintiffs  daimed  damages  in  their  reply 
existed  before  the  issue  of  the  writ,  the  plaintiffs  were 
entitled  to  raise  the  matter  in  their  reply,  and  were  not 
bound  to  introduce  it  into  their  statement  of  claim  by 
amendment, 

Toke  V.  Andrews,  30  W,  B.  669,  8  Q.  B,  D,  428, 
approved. 

Appeal  from  the  refusal  of  Phillimore,  J.,  to  strike 
out  a  paragraph  of  the  plain  tiffs*  reply. 

The  plaintiffs,  who  carried  on  business  as  mauu- 
iaoturers  of  hot  water  apparatus,  sought  to  recover 
from  the  defendants  the  sum  of  £650,  the  balance  of 
an  account  for  work  done  and  materials  supplied. 

The  defendants  by  their  defence  admitted  liability 
under  the  claim  to  the  amount  of  £113 ;  but  they  set 
up  a  counterclaim,  alleging  that  prior  to  August, 
1892,  the  business  carried  on  by  the  plaintiffs  had 
been  carried  on  by  Bobert  Benton  Gibbs;  that,  by 
an  amement  in  writing  dated  the  20th  of  June, 
1892,  between  Qibbs  and  the  defenduits,  Gibbs  under- 
took that  he  would  not  for  a  period  of  twelve  years 
manufacture  or  supply  any  heating  apparatus  for  or 
to  any  person  in  Spain  other  than  the  defendants,  or 
canvass  or  solicit  orders  for  any  heating  apparatus  in 
Spain;  that  in  August,  1892,  the  plaintiffd,  on 
acquiring  the  business  heretofore  carried  on  by  Gibbs, 
agreed  in  writing  to  take  over  the  liability  of  Gibbs 
under  the  agreement  of  the  20th  of  June,  1892,  and 
the  defendants  assented  thereto;  and  that  the 
plaintiffs  in  breach  of  the  agreement  had  canvassed 

(a.)  Beported  by  F.  G.  Buckeb,  Esq.,  Barrister- 
at*Law. 


and  solicited  orders  in  Spain  and  sold  heattng 
apparatus  to  customers  there.  The  defendants  daioud 
£3.000  damages. 

The  plaintiffs,  in  their  reply,  joined  inae  as  to  the 
defence,  and  as  to  the  counterclaim  they  denied  thit 
the  liability  of  Gibbs  under  the  agreement  of  the20Ui 
of  June,  1892,  had  been  taken  over  by  them.  Thej 
farther  pleaded  in  paragraph  13  of  the  reply  m 
follows :  **  The  defendants  from  August,  1892,  to  tb 
year  1898  acted  as  the  plaintiffs'  agents  in  Spain  for 
the  sale  of  and  to  obtain  orders  for  the  installation  of 
heating  apparatus,  and  during  such  period  in  bnadi 
of  their  duty  towards  and  of  their  implied  promise  to 
the  plaintiffs  as  such  agents,  and  without  the  knoY- 
ledge  of  the  plaintiffis,  added  unreasonable  and 
excessive  amounts  by  way  of  commission  or  remnooB- 
tion  for  themselves  to  the  plaintiffs'  estimates  befon 
submitting  the  same  to  the  intending  customers,  sod 
thereby  caused  the  plaintiffs  to  lose  orders  and  sdEer 
loss,  which  loss  the  plaintiffs  claim  to  set  off  aginflt 
the  counterclaim  of,  the  defendants  (if  any)  hsniB. 
In  the  alternative,  if  the  said  allegM  agreanLsnt  of 
the  20th  of  June,  1892,  was  ever  bmding  upon  fks 
plaintiffs  (which  is  denied),  then  in  breach  of  tbeir 
duty  towards  and  of  their  implied  promisea  to  ^ 
plaintiffs  arising  thereunder  and  from  the  mntoal 
relationship  thereby  established,  and  without  Um 
knowledge  of  the  plaintiffs,  the  defendants  addid 
unreasonable  and  excessive  amounts  by  way  d 
commission  or  remuneration  for  themselvei  to  tks 
plaintiffs'  estimates  bdore  submitting  the  same  ta 
tne  intending  customers,  and  thereby  caused  tlie 
plaintiffd  to  lose  orders  and  suffer  loes,  whidi  loss  tbe 
plaintiffs  claim  to  set  off  against  the  oounteretaim  of 
the  defendants  (if  any)  herein." 

On  the  application  of  the  defendants  the  District 
Begistrar  of  Liverpool  ordered  paragraph  13  of  tto 
reply  to  be  struck  out.  Phillimore,  J.,  reverted  the 
order  of  the  district  registrar. 

The  defendants  appealed. 

Leslie  Scott,  for  the  defendants. — ^The  question  a» 
whether  a  plaintiff  can  counterclaim  in  his  replj* 
The  right  to  counterclaim  is  given  by  section  th 
sub-section  3,  of  the  Judicature  Act,  1873,  and  thtX 
sub-section  expressly  lioaits  the  right  to  a  defendant 
as  also  do  ord.  19,  r.  3,  and  ord.  21,  rr.  10,  17-  Tht 
plaintiff!)'  proper  course  is  to  amend  their  atatCBwwt 
of  claim :  James  v.  Page,  85  Law  Times,  157.  tke 
learned  judge  thought  he  ought  to  follow  the  ease  of 
Toke  V.  Andrews,  30  W.  B.  659,  8  Q.  B.  D.  428.  BA 
there  the  cause  of  action  in  respect  of  whidk  tkt 
plaintiff  was  allowed  to  counterclaim  was  one  vkicft 
arose  after  the  issue  of  the  writ.  The  case  of  J^ 
and  Oandia  BaUway  and  Harbour  Co,  ▼.  GrtmhSl, « 
W.  B.  117,  [1896]  1  Gh.  19,  was  also  refeired  to. 

W,  D,  McConkey,  for  the  plaintiffi,  was  not  caZkd 
upon  to  argue. 

CoLUNS,  L.  J. — ^I  am  of  opinion  that  this  apponL 
should  be  dismissed.  The  plaintiffs,  who  ace  a 
limited  company,  claim  for  the  balance  ol  ani 
The  defendants  set  up  a  counterclaim  on  ani 
alleging  a  bargain  which  they  say  the 
company  adopted  by  way  of  novation,  and  for  bv 
of  which  they  claim  damages.  The  plaintiffi  ia  I 
reply  deny  that  the  agreement  is  binding 
and  further  in  effect  say  that,  if  the  agn 
binding  on  them,  the  defendants  broke  it,  and 
the  plaintiffs,  have  a  daim  against  the  def 
respect  of  such  breach  for  unliquidated  < 
They  use  this  daim  as  a  set  off  against  the  dei 
counterclaim.  The  point  is  now  taken  tbai 
plaintiffs  have  set  up  a  oonnterdaim  in  thdr  \ 
and  that  the  rules  do  .not  contemplate 
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bemgdone.  Bef erenoe  is  made  to  the  case  of  Jame$  ▼. 
Paoe,  where,  however,  the  connterdaim  was  one  in  the 
fnU  sense  of  the  term — that  is  to  say,  it  was  used  as  a 
iword  and  not  as  a  shield.  The  defendants  contend 
that  the  plainti£Eii'  counterclaim  onghtto  be  struck  out 
of  the  reply,  and  the  statement  of  claim  amended. 
The  question  is  whether  the  rules  are  so  strict  as  to 
oompel  us  to  order  the  plaintiffs  to  follow  that  course. 
The  plaintiffs  do  not  want  to  rely  on  the  agreement 
an  which  the  defendants  base  their  counterclaim; 
snd,  if  they  were  forced  to  deal  witii  it  in  their 
statement  of  daim,  they  would  have  to  set  up  two 
inconsistent  causes  of  action,  on  one  of  which  they 
would  only  want  to  rely  in  the  case  of  the  defendants 
raising  a  particular  defence.  Jt  seems  to  me  it  would 
be  obviously  unjust  to  force  the  plaintiffs  to  introduce 
this  matter  into  their  statement  of  daim  by  amend- 
ment. I  think  they  have  put  it  in  its  proper  place  by 
pleading  it  in  their  reply.  In  my  opinion  the  case  of 
Toke  ▼.  Andrews  establishes  a  principle  which  justifies 
us  in  affirming  the  decision  of  PhiUmiore,  J. 

BOMZR,  J.,  concurred. 

Appeal  dismiued. 

Solicitors  for  the  plaintiffs,  Lydcdl  &  Son$t  for  2^.  A 
T»  Martin^  Wehh,  &  Martin^  liverpooL 

Solicitors  for  the  defendants,  Fidd^  Boacoe,  &  Co,^ 
for  Alsop,  Stevens  J  Harvey,  &  Crooks,  Liverpool. 


Appeal.  \ 

(Collins,  Yaughan  Williams,  [  April  o. 

and  Bomer,  L.JJ.)         ) 

Wkight  v.  John  Baonall  &  Sons  (Limited),  (a.) 

Master  and  servant — Employers*  liability — Accident — 
Conpensation — Claim  not  made  within  six  months — 
Waiver — Agreement  to  pay  compensation — Workmen* s 
Compensation  Act,  1897  (60  &  61  Vid.  c.  37),  «.  2, 
subsection  1. 

A,  toorkman  was  injured  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  which  totally  in- 
capacitated  him  from  work.  His  employer  paid  him  half 
the  amount  of  his  average  weelcly  wages  from  the  second 
week  after  the  accident » and  negotiations  took  place  between 
them  as  to  paying  the  workman  a  lump  sum  in  lieu  of  the 
weekly  payment.  The  parties  were  unable  to  agree  upon 
the  amount,  and  after  the  expiration  of  six  months  from 
the  accident  the  negotiatioTis  ceased  and  the  weekly  pay' 
tnent  ukls  stopped.  The  workman  thereupon  took  pro^ 
ceedings  to  have  the  oompensation  assessed  under  the 
Workmen* s  Compensation  Act,  1897,  when  the  employer 
took  the  objection  that  the  claim  for  compensation  was  not 
made  tvithin  the  six  months. 

Held,  that,  in  the  circumstances,  there  was  evidence  of 
an  agreement  by  the  employer  to  pay  compensation  under 
the  Act,  the  only  question  left  open  being  the  amount  of 
campensation,  and  that,  in  such  a  case,  the  employer 
UHMS  preduded  from  taking  the  objection  that  the  claim 
for  compensation  toas  not  made  in  time. 

Apx>eal  from  the  award  of  the  deputy  judge  of  the 
Walaall  County  Court  under  the  Workmea's  Com- 
penaatian  Act,  1897. 

Tbe  appellant,  Gborge  Wright,  was  a  wagoner  in  the 
nnployment  of  the  respondents,  John  Bagnall  &  Sons 
[Xiimited),  who  were  iron  manufacturers,  and  on  the 
23rd  of  November,  1898,  he  received  personal  iu juries 
yy  accident  arising  out  of  and  in  the  course  of  his 
Hoployment.    He  was  taken  to  the  hospital  suffering 

(cr.)    Reported  by  W.  F.  Barry,  Esq.,  Barrister- 
at-Law. 


from  permanent  io juries.  At  the  time  of  the  accident 
his  wages  were  2 Is.  a  week.  On  the  26th  of  November, 

1898,  the  appellant's  wife  saw  the  respondents*  clerk, 
who  told  her  to  get  a  note  from  the  hospital  and  bring 
it  in  three  weeks*  time  to  the  works,  when  her  husband 
would  be  *'  due  for  compensation,*'  and  that  she  would 
get  half  his  wages.  At  the  end  of  the  three  weeks 
die  went  with  the  hospital  note  to  the  works,  and 
received  lOs.  6d.,  and  from  that  time  either  the  appel- 
lant or  his  wife  continued  to  receive  that  sum  each 
week  until  the  6th  of  September,  1899,  either  horn 
the  respondents  or  from  the  insurance  company  with 
whom  the  respondents  were  insured.    About  Easter, 

1899,  the  appellant  saw  the  respondents*  manager, 
when  an  offer  of  £15  was  made  to  him  as  compensa- 
tion, but  the  appellant  refused  to  take  it.  A  few  days 
afterwards  the  appellant  saw  the  manager  again, 
when  the  appellant  said  that  he  would  take  £200. 
The  manager  said :  *'  If  you  talk  about  £200  we  wiU 
g^  to  the  court  with  you."  At  Whitsuntide  the 
manager  offered  the  appellant  £30,  saying  that  ha 
thought  that  the  insuranoe  company  would  give  that 
amount. 

The  weekly  payments  having  stopped  on  the  6th  of 
September,  1899,  the  appellant  filed  a  recraest  for 
arbitration  to  assess  the  compensation  payable  under 
the  Act  of  1897.  The  respondents,  in  their  answer, 
took  the  objection  that  the  daim  for  oompensation 
was  not  made  within  six  months  from  the  occurrence 
of  the  accident,  as  required  bry  section  2,  sub-section  1 , 
of  the  Act.  In  reply  to  this  objection  the  appellant 
contended  that  the  respondents  were  by  their  conduct 
precluded  from  setting  it  up. 

The  deputy  county  court  judge  held  that  ''the 
daim  for  compensa&on '*  meant  the  filing  of  the 
request  for  arbitration,  and  that,  therefore,  me  appli- 
cation was  out  of  time**  He  further  said  that  the 
payment  by  the  respondents  to  the  appdlant  eadi 
week  up  to  the  6th  oi  September,  1899,  of  the  exact 
sum  to  which  the  appdlant  was  entitled  under  the 
Act,  and  the  commencing  of  such  payments  at  the 
time  required  by  the  Act,  were  calculated  to  make 
the  appdlant  believe  that  he  was  reodving  these 
payments  by  virtue  of  the  Act  and  to  lull  him  into  a 
state  of  false  security ;  but,  on  the  other  hand,  the 
apx>ellant  should  have  known  his  rights  under  the 
Act,  and  if  he  thought  that  he  had  arrived  at  an 
arrangement  with  the  respondents,  he  should  have 
got  them  to  enter  into  a  memorandum  of  agreement 
embodving  the  terms  of  the  arrangement,  and  regis- 
tered tne  memorandum.  He  did  not  think  that  the 
respondents  were  preduded  from  raising  any  defence 
they  might  have  on  account  of  the  lateness  of  the 
appellant's  claim.  He  did  not  think  that  the  re- 
spondent's conduct  could  dispense  with  the  require- 
ments of  the  statute,  the  language  of  section  2,  sub- 
section 1,  bein^  peremptory,  that  proceedings  *'  shall 
not  be  maintamable  '*  unless  the  claim  for  compen- 
sation were  made  within  six  months.  He  accordingly 
held  that  the  appellant  was  not  entitled  to  com- 
pensation, and  made  an  award  in  favour  of  the 
respondents. 

Disturnal,  for  the  appellant. — ^The  respondents  by 
their  conduct  have  waived  the  requirement  of  the 
Act  as  to  making  the  claim  for  compensation  within 

•  Since  the  hearing  before  the  deputy  county  court 
judge  the  Court  of  Appeal  decided  in  Powell  v.  Main 
Colliery  Co.,  pC'St,  p.  534,  that  **  the  claim  for  com- 
pensation,** which  was  required  by  section  2,  sub- 
section 1,  to  be  made  within  six  months  after  the 
acddent,  meant  the  filing  of  the  request  for  arbitra- 
tion. The  dedsion  of  the  deputy  county  court  judge 
.  npon  that  point  was,  therefore,  not  sought  to  be 
Hed. 
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maintainable  unless  notioe  of  the  accident  has 
been  ^ven  as  soon  as  practicable  after  the 
happening  thereof."  Then  they  change  the 
phraseology  altogether  as  used  in  section  4  of  the  Act 
of  1880 ;  they  do  not  say,  <'  unless  notice  of  daim  for 
compensation  be  given/'  but  what  they  say  is, 
*'  and  unless  the  claim  for  compensation  with 
respect  to  such  accident  has  been  made  within 
six  months  from  the  occurrence  of  the  acci- 
dent/' What  is  the  **  claim  for  compensation "  P 
Does  it  mean  a  notice  by  the  workman  to  the  master 
that  he  claims  compensation,  or  does  it  mean  the 
initiation  of  some  proceeding  which  will  give  to  some 
tribunal  the  power  of  deciding  under  the  Act  whether 
he  has  a  right  to  obtain  compensation  from  the 
master  P  Now,  there  are  difficulties  in  this  Act,  as  one 
cannot  deny.  Take  section  1,  sub-section  3.  I  should 
say  that  the  expression  "  proceedings  "  in  that  section 
does  not  mean  the  initiation  of  legal  proceedings  in  a 
court.  Take  section  1,  sub-seotiou  2  (6),  where  you 
have  the  expression  "and  shall  not  be  liable  to 
any  proceedings  independently  of  this  Act."  I  think 
that  that  means  the  same  as  *'  proceedings  "  means  in 
section  2,  sub-section  1 — viz.,  the  initiation  of  pro- 
ceeding, whether  before  the  committee,  the  county 
court  judge,  or  before  the  arbitrator  who  is  agreed 
upon  between  the  parties. 

Now,  it  has  been  argued  that  that  is  not  so.  It 
was  said :  How  does  a  workman  commence  proceed- 
ings which  will  culminate  in  an  adjudication? 
I  do  not  see  any  difficulty  myself.  The  man  would 
go  to  the  committee  which  represents  himself  and  his 
master  and  say,  **  I  have  met  with  an  accident  in  my 
master's  pit,  and  I  ask  you  to  adjudicate  between  my 
mastar  and  me.  Please  take  up  the  proceeding  and 
adjudicate  thereon."  That  would  be,  in  my  judg- 
ment, a  claim  for  compensation.  The  same  thing 
would  happen,  in  my  opinion,  with  regard  to  an 
arbitrator.  He  might  try  and  appoint  an  arbitrator, 
or  if  an  arbitrator  was  not  appomted,  he  could  say, 
"  This  is  my  claim  which  is  to  be  arbitrated  upon 
between  me  and  my  master." 

In  this  case  the  workman  met  with  an  accident  on 
the  21st  of  December,  1898;  on  the  2nd  of  May, 
1899,  he  sent  these  two  notices  to  the  master :  *'  Please 
take  notice  that  on  the  2 1st  of  December,  1898,  William 
Powell,  of  Mount  Pleasant,"  and  so  on,  **was 
injured,"  and  so  on,  dated  the  2nd  of  December,  signed 
William  Powell.  This  notice  is  in  print,  and  evidentiy 
is  sent  out  on  behalf  of  the  man  by  some  union  or 
agency.  Then  on  the  s%me  day  the  following  notice 
is  also  sent:  <*  Take  notice  that  I  claim  the  sum  of 
los.  pfr  week  from  the  4th  of  January,  1899,  until 
such  date  as  I  shall  be  able  to  resume  work,  as 
compensation  for  injuries  received  on  the  21st  of 
December."  Now,  I  should  have  thought  2>r/m^/«ici'e, 
and  I  did  think  prinid  facie  at  one  time,  tnat  that  was 
a  good  claim  for  compensation  within  the  meaning  of 
section  2.  sub-section  1,  but  having  heard  this  case 
argued,  I  have  come  to  the  conclusion  that  it  is  not 
so.  *'  Proceedings  "  in  section  1,  sub-section  3,  may 
mean  something  different  to  what  I  am  going  to  say : 
but  when  I  come  to  sub-section  2  of  section  1,  I 
think  the  meaning  of  the  word  ''proceedings"  and 
'*  claim  for  compensation  "  can  be  discovered.  Take 
section  1,  sub-section  4,  where  we  find  the  words, 
'*if  within  the  time  hereinafter  in  this  Act  limited 
for  taking  proceedings."  What  is  the  meaning 
there  of  the  expression  *' taking  proceedings"? 
Does  it  mean  the  sending  of  a  notice  to  the 
master  that  he,  the  workman,  is  g^ing  to  claim  com- 
pensation ?  I  do  not  think  so.  I  think  it  means  the 
initiative  proceedings  in  the  court  which  would  cul- 
minate in  a  judgment  or  in  an  award.  Then  what  is 
the  meaning  of  the  words  in  section  2,  8ub-s»ction  1, 


'*  unless  the  daim  for  oompensation  with  respeet  to 
such  accident  has  been  made  within  six  months "  ? 
What  is  the  *<  claim  for  compensation  "  P  My  view  is 
that  it  is  the  daim  before  the  court  or  tribunal  which 
is  to  dedde  it. 

Now,  I  wish  to  point  out  for  myself  what  would 
be  the  position  if  the  other  reading  is  correct.  I  mj 
that  the  master  is  entitled  to  six  months ;  I  mean  he 
is  entitled  to  immunity  after  six  months  after  the  date 
of  the  aoddent    If  a  man  makes  a  claim,  as  in  tliii 

S resent  case — viz.,  "I  claim  compensation,"  and  be 
oes  not  go  on,  but  lets  it  hang,  it  may  be,  for  twelTS 
months  or  fifteen  months  or  twenty  months,  what  is  a 
master  to  doP  It  is  said  <*0h,  he  can  initiate 
proceedings  for  himself."  I  do  not  agree  with  thai 
This  Act  was  passed  for  the  purpose  of  giving  woik- 
men  a  daim  against  their  masters,  although  one 
or  two  precautions  are  put  in  in  favour  of  the 
master,  such  as  the  six  months'  limit.  It  is  svd 
that  all  the  roles  can  be  altered,  but  I  think  it 
must  be  admitted  that  every  rule  which  has  beeB 
drawn  for  the  purpose  of  carrying  out  this  Aet  hai 
only  application  to  the  workman  taking  pcooeadiB|i 
and  not  to  the  master  taking  proceedings.  It  is  smI 
that  they  could  all  be  altered,  and  they  could  all  be 
made  to  fit  in  with  the  master  taking  prooeedin|s 
against  the  man.  I  do  not  agree ;  but  what  I  will 
say  is  this :  That  if  this  Act  was  drawn  with  the 
view  that  the  master  should  take  proceedings  agiiBsfc 
the  man  so  as  to  prevent  a  daim  (as  in  the  psesot 
case)  hanging  over  the  master's  head,  it  is  atmigs 
that  the  Legislature  did  not  put  some  explicit 
provision  into  the  Act ;  whereas  if  the  dnm  lor 
compensation  be  what  I  say  it  is — viz.,  the  initisftni 
of  the  proceedings  before  the  assessing  tzibsBsl 
if  the  workman  did  not  go  on,  the  master  ooold 
compel  him  to  proceed. 

Form  1  in  the  Appendix  to  the  Workmen*8  Oob- 
pensation  Bules,  1898,  is  headed  thus:  **Applifla- 
tion  for  arbitration  by  an  injured  workman  witb 
respect  to  the  compensation  payable  to  hin." 
That   is    the    heading   of    the    matter.      ''In  tbe 

county  court  of ."    Then  they  give  the  nasis 

and  address  of  the  applicant  and  the  name  sad 
address  of  the  respondent.  Then  ''An  arbitratioa 
under  the  Workmen's  Compensation  Act,  1897,  is 
hereby  requested  between  A.  £."  (the  applicant)  "... 
and  C.  D.  &  Co.  (Limited) "  (the  respondents)  "... 
as  to  the  amount  of  compensation  payable  to  tbt 
said  A.  B.  .  .  .  under  the  said  Act  in  respeet  of 
personal  injury  caused  to  the  said  A.  B.  •  .  ."It 
then  goes  on  and  says,  "  Amount  claimed  as  con- 
pensation.  Date  of  service  of  statutory  noties  of 
accident  on  respondents,  and  whether  given  befff* 
workman  voluntarily  left  the  employment  in  wfaioli  be 
was  injured."  Then  the  name  and  address  of  tbs 
applicant  (the  man),  and  the  name  and  address  of  tbs 
respondent  (the  master),  and  their  respeotivB  solio- 
tors.  If  a  daim  for  compensation  other  than  tha 
document  was  contemplated  by  the  statute,  is  it  not  t 
remarkable  thing  that  there  should  not  have  bea 
put  into  these  particulars  the  date  when  the  claim  for 
compensation  was  lodged  or  served  on  the  deiendaat? 
But  there  is  not  a  word  said  about  the  servioe  of  tbt 
notice  of  the  claim,  or  the  giving  of  a  notioe  ef  a 
claim  upon  the  master.  It  is  left  ont.  "Vby 
is  that  P  It  seems  to  me  that  that  was  left  <mt  um^ 
because  this  form,  which  I  have  just  read,  is  tke  ve^ 
form  of  the  claim  for  compensation  whi<di  the  stalsto 
contemplated  the  workman  should  have  to  give.  Bar 
these  reasons  I  come  to  the  ccmdusion  that  ikk 
document  which  was  served  on  the  master  is  ad  a 
"claim*  for  compensation"  within  section  2,  s^ 
section  1 .  Seeing  that  a  daim  for  compensation  as  is 
this  case  has  been  held  to  be  bad  by  two  of  the  y^S^ 
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in  Scotiand,  although  the  other  two  apparently  came 
to  a  different  oondnaion,  and  it  has  been  equally  held 
to  be  bad  in  Ireland,  I  think  myself,  -without  in  any 
way  being  bound  by  those  decisions,  that  those 
learned  judges  came  to  the  right  conclusion,  and  that 
therefore  the  workman  in  this  case  was  not  in  time. 
So  far  as  I  am  concerned  the  appeal  must  therefore 
be  allowed. 

Ck>LLiE8,  L.J. — I  am  of  the  same  opinion.  My 
lord  has  gone  so  fully  through  the  grounds  upon 
which  he  rests  his  Tiew  that  I  propose  to  add  only  a 
few  words.  I  agree  with  him  that  we  are  entitled  to 
look  at  the  state  of  ledblation  at  the  time  when  this 
Aot  was  passed.  We  find  there  that  it  was  the  policy 
of  the  Ijegislature  to  impose  a  limit  of  six  months 
upon  the  bringing  of  these  actions,  and  we  find  the 
two  conditions  which  were  imposed  in  the  Employers* 
liability  Aot,  1880,  reproduced  with  Tery  slight 
differences  in  the  Act  now  under  discussion. 

I  do  not  think  it  is  possible  to  give  any  dear  and 
satififaotory  interpretation  which  will   be   perfectly 
consistent  with  all  the  provisions  of  this  Act.    I  have 
long  since   come   to   the   conclusion   that   that   is 
impossible,  and  therefore  I  have  to  make  the  best 
g^esa  that  I  can  of  what  the  Legislatnre  must  be 
taken  to  have  meant  in  the  particular  sections  that 
we  are  dealing  with,  and  I  think  that  we  have  one 
cle€Kr  indication  contained  in  sub-section  4  of  section 
1,  and  in  sub-section  1  of  section  2.    I  tbiuk  there  is 
a  blear  indication  that  the  Legislature  intended  to 
impose  a  limit  of  six  months  upon  the  commencement 
of  legal  proceedings  under  this  Act.    In  section  1, 
sob-section  4,  are  these    words:    *'If,    within    the 
time    hereinafter    in    this    Act   limited    for    taking 
proceedings,  an  action  is  brought."    Then  we  look 
down  to  see  what  is  the  time  thereinafter  limited 
for   taking  proceedings,  and  we  find  that  the  only 
TTords  that  can  be  referred  to  are  in  section  2,  sub- 
section 1,  '*  the  claim  for  compensation  with  respect 
to  snch  accident  has  been  made  within  six  months." 
Those  are  the  words  under  which  the  time  limit  is 
gfrwenot.    Then  what  does  the  Legislature  do  P    It  says 
thAt  if  an  action  is  brought,  whether  at  conunon  law 
OT  under  the  Employers'  Liability  Act,  and  it  is  deter- 
mined in  such  action  that  the  injury  is  one  for  which 
the  employer  is  not  liable  in  such  action,  the  appli- 
cant shall  have  a  right  to  a  remedy  under  the  Work- 
men's Compensation  Act,  but  only  if  the  action  is 
l>roa£^ht  within  the  time  limited  in  tiie  Workmen's 
Ck>mpensation  Act — that  is,  within  six  months.    Why 
is  tli&t  limit  imposed  in  that  section,  if,  under  the 
'W'orlkmen's  Compensation  Act,  it  is  possible  to  bring 
an  action  and  to  take  legal  proceedings  at  any  time  ? 
If  that  contention  be  right,  what  is  the  meaning  of  tbe 
TjegiBlAtare  in  providing  in  section  1,  sub-seotion  4, 
bliat  a  workman,  who  has  brought  an  action  other- 
irise,     may  claim  the  benefit    '*of  the  Workmen's 
[Compensation  Act,  but  only  if  tbe  action  has  been 
>ron^ht  within  six  months.''     Is  not  that  n  clear 
ndic&tion  that  the  legal  proceedings    shall  not  be 
yron^lit  after  six  months  after   the   accident?     It 
(eenas    to  me  that  that  is    absolutely  clear  as  the 
ntention  of  the  Legislature.     It  may  be  that  there 
fe  otlier  provisions  which  it  is  difficiut  to  square  with 
bAt  ini<ention ;  but  I  think  that  is  a  clear  indication 
f  intention  which  we  are  justified  in  following.    But 
^  j0  srST^dd  if  that  is  so  tbe  word  *'  proceedings  "  there 
lOfinfP  "judicial  proceedings."  I  think  that  is  what  the 
r^yr^-  means  in  that  sub-section.    But  I  do  not  think 
;  is  neoessary  to  limit  throughout  the  Act  the  word 
pxooeedings  **  to  proceedings  in  a  court  of  law.  The 
ieaxiin£r  wUch  I  put  upon  that  word  is  that  there 
ivi0i»   l>^  proceedings  which  put  in.   suit   the  right 
f  ^Ixe  claimant,  and  which  introduce  the  juripdiction 


of  that  tribunal  whose  function  it  is  to  decide  the 
matter  between  the  parties,  to  put  compulsion  upon 
them ;  and  it  does  not  merely  mean  anything  which 
indicates  an  intention  on  the  part  of  the  claimant  at 
some  time  or  other  to  invoke  the  jurisdiction  of  the 
tribunal.  It  must  itself  be  the  invocation  of  the 
jurisdiction  of  the  tribunal.  The  claim  in  the  case 
before  us  is  not  an  initiation  of  proceedings.  It  is 
merely  a  threat  that  in  certain  events  legal  pro- 
ceedings will  be  taken.  It  does  not  appear  to  me 
to  be  that  step  which  constitutes  the  initiation  of  the 
proceedings,  and  therefore  is  not,  in  my  opinion,  a 
.** claim  for  compensation"  within  section  2,  sub- 
section 1. 

Now,  that  really  is  the  sheet  anchor  upon  which 
my  decision  rests.  I  agree  with  what  my  lord  said, 
that  if  you  look  through  tbe  forms,  they  certainly 
prima  fade  are  not  intended  to  give  the  roaster  any 
right  of  initiating  proceedings  at  all.  If  that  be 
so,  if  the  respondent's  argument  is  right,  there 
would  be  this  extraordinary  position  of  a£EiEurs, 
that  a  master  having  had  this  notice  served 
upon  him,  which  does  not  initiate  proceedings, 
is  bound  to  wait,  I  do  not  know  how  long,  with 
the  risk  of  proceedinffs  being  taken  against  him 
and  with  no  means  ox  ascertaining^  finally  whether 
they  are  goins  to  be  taken  against  him  or  not.  Well, 
that  anomaly  nas  been  met  very  ingeniously  by  Mr. 
Evans,  who  has  pointed  out  words  in  the  different 
forms  which,  I  do  not  deny,  may  by  a  considerable 
amount  of  ingenuity,  and  I  think  by  some  strain 
upon  one's  imagination,  be  made  to  cover  the  case  of 
a  master  initiating  proceedings.  But  I  do  not  think 
that  anyone  can  look  fairly  and  frankly,  uninstructed 
by  the  ingenuity  of  Mr.  S.  T.  Evans,  at  these  rules 
and  come  to  any  other  conclusion  than  that  they 
were  designed  to  do  what  they  purport  to  do- 
namely,  to  deal  with  applications  by  the  applicant — 
that  is,  the  workman,  and  not  applications  by  the 
master,  except  in  one  given  case,  where  the  statute 
itself  contunplates  either  side  invoking  the  jurisdic- 
tion of  the  county  court.  I  am  fortified  in  this 
conclusion  by  the  decision  of  the  court  in  Scotland 
and  the  decision  of  the  Court  of  Appeal  in  Ire- 
land. 

BOMEB,  L.J. — I  regret  very  much  that  in  this  case 
I  feel  bound  to  differ  from  my  brethren,  f  specially  a^ 
I  find  I  also  differ  from  certain  learned  judges  in  both 
Scotland  and  Ireland  on  the  point,  but  as  I  do  take 
a  clear  view  with  regard  to  the  construction  of 
this  Act  I  thick  it  is  my  duty  to  express  that 
view. 

Now,  the  only  section  of  the  Act  which  really  in 
precise  terms  puts  any  time  limit  to  proceedings  of 
any  kind  is  section  2.  Section  1,  sub- section  4,  may 
be  referred  to  as  casting  a  light  upon  section  2, 
but  fection  2,  sub-section  1,  in  itself  must  be  the 
section  to  which  you  have  to  refer  to  find  what  time 
limit  has  been  imposed  upon  proceedings.  Section  2, 
sub-section  1,  in  itself  only  says  that  before  proceed- 
ings for  the  recovery  under  this  Act  of  compensation 
for  an  injury  can  be  maintained,  apart  from  the 
notice  of  the  accident  having  to  be  given,  a  claim  for 
compensation  with  respect  to  such  acddpnt  must 
have  been  made  within  six  months  from  the  occur- 
rence of  the  accident  causing  the  injury.  Thope 
words,  I  should  have  thought,  are  reasonably  clear 
in  themselves.  I  agree  that  they  mean  a  specific 
claim  for  compensation  made  specifically  under  the 
Act,  but  I  fail  to  see  why,  by  mere  implication  and, 
as  I  hope  to  show,  not  a  necessary  implication,  one 
should  depart  from  what  appears  to  me  to  be  really 
the  plain  words  of  the  Act.  The  words  of  sub- 
section 1  of   section  2  are  *'  unless  the  claim  for 
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oompeDBatioii  •  •  •  has  been  made  within  flix 
months  " ;  it  does  not  say  "  unless  proceedings  have 
been  taken  for  arbitration  "  ;  it  does  not  necessitate 
that  application  shonld  have  been  made  to  the  special 
committee  referred  to  in  the  second  schedule  to  the 
Act,  still  less  does  it  refer  to  any  application  made  to 
the  county  court  judge  as  arbitrator.  It  appears  to 
me  that  we  ought  not  to  enlarge  this  Act  of  Parlia- 
ment imnecessarily.  I  think  what  the  Act  con- 
templated was  that  there  should  be  something  done 
within  the  six  months  which  would  place  the  work- 
man in  the  position  of  one  who  was  intending 
to  claim  under  the  Act,  and  I  think  section  2 
refers  to  what  had  been  provided  in  section  1, 
sub-section  2  (6),  by  which  it  is  enacted  that 
where  the  injury  had  been  caused  by  the  personal 
negligence  or  vmf ul  default  of  the  employer,  the 
workman  may  at  his  option  either  claim  compensa- 
tion under  this  Act  or  take  the  same  proceedings  as 
were  open  to  him  before  the  passing  of  this  Act — 
that  is  to  say,  it  appears  to  me  that  tibe  policy  of  this 
Act  was  that  the  workman  should,  within  six  months, 
definitely  make  up  his  mind  whether  or  not  he  is 
going  to  claim  compensation  under  this  Act.  If 
withm  sis  months  he  has  made  his  daim,  it  seems  to 
me  that  he  has  done  all  that  was  required  of  him 
under  section  2,  sub-section  1. 

Let  me  give  an  illustration  so  as  to  show  what  I 
mean,  if  I  have  not  already  made  my  meaning  dear. 
Suppose  a  workman  within  six  months  of  an  acddent 
serves  on  his  employer  this  notice :  "  I  hereby  daim 
under  the  Workmen's  Compensation  Act,  1897, 
the  following  compensation  for  my  injury,"  giving 
the  particulars  of  the  compensation  claimed,  and  of 
the  injury,  so  that  it  is  perfectly  dear  beyond  question 
that  it  is  a  claim  made  for  compensation  under  this 
Act.  Why  is  that  not  to  be  regarded  as  a  daim  for 
oompeosation  within  section  2,  sub-section  IP  I  fail 
to  see  it.  It  is  to  be  borne  in  mind  that  before  you 
can  go  to  the  arbitration  at  all,  either  before  the 
special  committee  or  before  any  other  arbitrator  there, 
must  be  a  difference  which  has  arisen  between  the 
paities.  !How  can  there  be  a  difference  which  will 
entitle  either  party  to  go  to  the  committee  or  to  the 
arbitrator  unless  a  dum  has  been  made  which  is 
diallenged.  Then  and  only  then  does  a  difference 
arise. 

The  claim  for  compensation,  then,  is  really  the 
essence  of  the  procee£ngs  by  the  workman,  and  it 
is,  as  I  think  I  can  show  from  other  parts  of  this  Act, 
contemplated  as  a  proceeding  in  itsdf ,  and,  as  I  am 
pointing  out,  it  is  the  most  important  proceeding,  for 
when  the  daim  is  made,  unless  there  is  a  dispute,  the 
master  may  accede  to  it,  and  the  matter  is  at  an  end. 
Suppose  a  daim  has  been  made  under  the  Act  by  a 
workman  within  the  six  months,  and  the  mast^  is 
not  certain  whether  or  not  he  will  accede  to  the 
tains,  and  negotiations  ensue  till  the  six  months  have 
expired,  and  tiben  it  turns  ont  that  they  cannot  agree, 
and  the  dispute  thus  arises,  it  must  then  be  said 
against  the  workman,  according  to  the  opposite  view, 
that  he  is  debarred  from  his  remedy.  He  has  made 
his  daim  for  oompensation ;  he  could  not  have  gone^ 
as  I  wish  to  point  out,  to  arbitration  before,  because 
until  his  daun  had  been  refused,  there  was  no  ques- 
tion in  dilute.  Of  course,  if  the  master  was  shilly- 
shallying, the  workman  could  then,  I  have  no  doubt, 
treat  that  as  a  refusal  to  comply  with  his  demand  for 
oompensation,  and  so  could  say  a  question  had  arisen 
within  the  meaning  of  the  Act. 

Now,  I  think  great  light  is  thrown  upon  this  ques- 
tion by  section  1,  sub-section  3,  which  says :  '*  If  any 
question  arises  in  any  proceedings  under  this  Act  as 
to  the  liability  to  pa^  compensation  under  this  Act 
(induding  any  question  as  to  whether  the  employ- 


ment is  one  to  which  this  Act  applies),  or  aa  to  te 
amount  or  duration  of  compensation  under  this  Aek, 
the  question,  if  not  settied  by  agreement,  shall, 
subject  to  tiie  provisions  of  the  first  schedule  to  tfak 
Act,  be  settied  by  arbitration,  in  accordance  with  tlie 
second  sdiedule  to  this  Act."  That  is  to  say,  amdil 
is  important,  that  before  you  go  to  arbitratioQ  pio- 
ceedings  under  tbe  Act  must  have  arisen.  Sothst 
in  this  Act  "  proceedings "  contemplate  aometiiinfc 
done  before  arbitration.  What  are  those  prooeedingiF 
They  can  only  mean  the  daim  for  compensation  sod 
the  master's  refusal  to  comply  with  it.  So  that  in 
the  purview  of  this  Act  the  daim  for  oomppntatinn  ii 
a  proceeding  under  the  Act,  and  so  it  is,  as  I  hsfs 
pointed  out,  the  most  important  prooeeding  that  oil 
betaJLcn. 

That  Bub-seotion  also  casts  light  upon  what  n 
meant  by  sub-section  4.  It  is  really  owing  to  tiw 
curious  wording  of  sub-section  4  that,  to  my  miiid, 
the  whole  difficulty  in  this  case  arises,  but  I  tibiok 
that  that  difficulty  is  got  rid  of  when  yon  bear  m 
mind  what  has  been  said  in  sub-seotkm  3,  as  wcEv 
the  word  *'  proceedings,'*  which,  as  I  have  poisfcsi 
out,  indudes  something  done  before  yon  go  to  siti- 
tration.  Now  you  come  to  sub-section  4,  and  a  light 
is  cast  upon  it.  Now  sub-section  4  saya:  **  U  wiftfaiB 
the  time  hereinafter  in  this  Act  limited  for  takisg 
proceedings.''  In  other  words,  for  the  pupoaH  of 
that  sub-section,  as  wdl  as  for  the  pnrpoaee  ol  sob- 
section  3,  "proceedings"  indudes  the  daim  for 
compensation,  and  under  section  2,  sub-aeotioa  1, 
proceedings  must  be  taken  within  six  montlui  itom 
the  date  of  the  injury. 

That,  to  my  mind,  makes  the  whole  Act  pUa 
and  intelligible,  and  I  do  not  see  any  reason,  fiAm 
in  the  Act  itsdf  or  in  priudple,  why  the  plam  wodk 
of  this  Act  shonld  be  enlar^Bd.  Now,  oertain  fonsi 
and  rules  of  the  county  court  have  been  itjiuiri 
to.  I  do  not  propose  to  go  through  tfaeoL  B 
iB  suffident  for  me  to  say  that  in  m j  opnioB 
there  is  nothing  in  them  whioh  in  any  vsy 
would  justify  the  oourt  in  coming  to  tbe  oonsfafliaa 
that  **  the  daim  for  compensation"  means  anytlng 
more  than  what,  in  my  opinion,  those  words  ptan^ 
mean. 

It  was  suggested  by  Collins,  L.J.»  that  if  ay 
view  be  correct  a  difficulty  would  axiae  ua&r 
section  1,  sub-section  4,  because  it  was  said  thl 
a  workman  might  make  a  daim  for  oompenssAiaB 
within  the  six  months  and  then  brinff  an  actiia 
at  common  law  after  the  six  months,  ana  tiiea,  if  I* 
failed  in  that  common  law  action,  might  pvooeei 
with  his  daim  under  the  Act.  Bat  in  the  fintpboe 
I  m^  observe  that  if  a  workman  made  a  daim  vste 
the  Workmen's  Compensation  Act  and  then  alterAs 
six  months  brought  a  common  law  action,  I  csaasl 
hdp  thinldng  he  would  waive  his  daim,  beariag  ia 
mind  the  provisions  in  section  1,  sub-section  S  (t^ 
as  to  the  obligation  cast  upon  the  workman  to  sb^ 
But  even  if  I  were  wrong  in  that  view,  and  the  waA- 
man  is  not  bound  to  deot  and  did  not  waive  Us 
notice  by  such  a  common  law  action,  I  may  pobk 
out  that  the  very  same  difficulty  suggested  by  OoBii^ 
L.J.,  would  arise,  because  if  the  constrootion  eoa- 
tended  for  on  the  opposite  view  were  oorreot — nawB^* 
that  some  legal  proceedings  must  have  been  loitiati* 
before  the  specml  committee  or  the  ooonty  cotfi 
judRe— the  workman  might  just  initiate  those  psa- 
ceedings  within  the  six  months  and  oommsnos  Hi 
common  law  action  afterwards. 

There  is,  I  agree,  a  more  difficult  P<Mnt.  It  wai 
contended  that  if  the  words  '*  the  daim  for  esa- 
pensation "  meant  simply  the  notice  of  daim  sviil 
on  the  master,  the  master  might  therein  be  k^t 
dangling  on  for  a  period  of  six  years,  and  wosH 
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not    be   able   to   loroe   his   workman   to    prooeed 
with  his  claim.     If  that  oontention  were   oorreet 
I    agree    it    would    be    a    formidable    argument 
against  the  view  I   am   taking.     In   my  opinion 
it  is  not  oorreot     If  the  workman  onoe  niues  a 
olaim   for  compensation  and  tibe  master  contends 
that    he    is    not     entitled     to    what    he    claims, 
what  is   to   be   done?     I    think    that    the  word 
'*  prooeedings "     in     secticm     1,     sub-section     3, 
means  the   daim   made   for  compensation  and  its 
refusaL     In  the  case  I  have  supposed  why  has  not  a 
question  arisen  in  proceedings  under  this  Act.     The 
workman  has  made  his  daim  and  the  master  disputes 
it.    A  question  has  then  arisen,  and  the  Act  says  that 
question  shall  be  settled  by  arbitration.     "What  is 
there  to  prevent  in  such  a  case  the  master  at  once 
taking  the  dispute  that  has  arisen  to  tiie  spedd 
committee  ?    lathing  that  I  can  see.    If  tibe  special 
committee  cannot  deal  with  the  question*  why  should 
it  not  then  go  before  the  learned  county  court  ju^B^  P 
There  is  nothing  that  I  can  see — nothing  either  in  tiie 
Act  of  Parliament  or  in  the  rules.  The  only  thing  whidi 
can  be  suffgcsted  as  showing  that  he  cannot  do  so  is  the 
forma  in  me  appendix  to  the  rules.     But  forms  are 
mere  machinery.    If  the  right  to  go  is  dear  by  Act  of 
Parliament  (and  in  my  opinion  it  is)  a  form  cannot 
nrerent  the  party  goin|^  to  the  tribunal  pointed  out 
by  the  Act     But  no  difficulty,  to  mv  mind,  arises  on 
the  forms.     The  forms  deal  only  with  the  most  likdy 
cases  to  arise,  they  are  not  intended  to  meet  extra- 
ordinary  cases.  Now,  would  it  not  be  an  extraordinary 
case  to  suppose  that  when  a  workman  had  made  a 
daim  for  compensation  and  the  master  refused  to 
agree  to  it  that  the  workman  should  stand  by  for  six 
years  and  not  proceed.    It  would  be  a  most  extra- 
ordinary case.    Is  it  to  be  wondered  at  that  no  form 
fpedally  dealing  with  such  a  case  has  been  made  P 
The  objection  that  the    master  cannot  compel  the 
workman  to  go  on  in  such  a  case  is  theoreti^,  but 
asaiuning  the  theory,  it  can  be  met  by  a  theory — and  a 
good  theory  too— tiiat  the  master   can   force   the 
worknoAn  to  go  on  with  his  daim  in  such  an  extra- 
OKdinary  case.    That  there  is  no  form  specially  made 
to  meet  an  extraordinary  case  need  not  be  wondered 
at.     If  there  had  been  no  such  rule  in  the  Workmen's 
Gompensation  Rules,  1898,  as  rule  67, 1  should  still 
b&ve    said   the    forms   are   only    machinery,    and 
the  absence  of  a  special  form  makes  no  answer  to  the 
right  of  the  master  to  demand  arbitration,  when,  as 
LhAve  pointed  out,  the  Act  of  Parliament  has  dearly 
^ven  him  the  right  to  demand  it.    But  I  do  find  that 
a  rale  67  this  is  said :  '*  The  forms  in  the  appoidix, 
rhere  applicable,  and  where  they  are  not  applicable 
Dsms  of  the  like  character,  with  such  variations  as 
he  cixomnstances  may  require,  may  be  used  in  pro- 
sedings  under  the  Act."    The  master  has  only  to 
ike  a  form  adapted  to  his  special  case  and  in  my 
pinioiihe  is  entitled  to  demand  arbitration  under 
to  dreomstances  I  have  indicated,  and  to  compd 
le  oonnty  court  judge,  if  there  is  no  special  com- 
ittee,  to  arbitrate  upon  the  question.    Therefore  in 
y  opinion  this  objection  taken  to  the  view  I  haye 
dioated  is  based  on  an  entirdy  wrong   ground. 
nr  these  reasons  it  appears  to  me  that  we  ought  to 
lep    to  what  I  have  already  said  was   the  dear 
Houns  of  the  Act.    We  have  no  right  to  extend  it 
'  implioation ;  and,  moreover,  I  thiuc  that  doing  so 
Mild  be  to  create  great  difficulties  in  the  way  of 
fh  m^**:^  and  workman,  and  would  cause  great 
iPdafaips*    I  cannot  think  that  the  condusion  at 
■ibh  my  brethren  have  arrived  is,  for  the  reasons  I 
■B  g^^on,  the  right  conclusion.    In  my  opinion  the 
wtrmry  ought  to  have  been  hdd,  although  I  agree 
ipamt  is  one  of  some  difficulty,  and  I  have  differed 
it  S^e^t  rductance. 


Appeal  allowed. 

Solidtor  for  the  appdlants,  ff*  P.  BecTier,  for  Vazie 
SimonSf  Pontypidd. 

Solidtors  for  the  respondent,  Sharpe,  Parker y  <fe  Co., 
for  CiUhherUon  <fe  PoweU,  Neath. 


ftt(A  ttoutt  of  Swtitt. 


April  27;  May  24. 


Chan.  Div. ) 
Stirling,  J.  j 

AiNS WORTH  V.  WiLDINO.  (a.) 

Practice — Discovery — Privilege — Solidtor^a  correspond^ 
ence  and  bill  of  costs — Nole  by  solicitor  of  order  in 
judge's  chambers—E.  8.  C,  ord.  31,  r.  18  (2). 

A  statement  in  a  letter  from  a  solicitor  to  his  client 
reporting  proceedings  in  chambers,  and  communicated  for 
the  purpose  of  obtaining  information  or  iTistructions  from 
the  client  necessary  for  the  conduct  of  the  action,  is 
privileged  as  a  professional  confidential  communication. 
But  those  farts  of  a  bill  of  coets  which  consist  merely  of 
memoranda  or  nates  of  proceedings  in  chambers  recorded 
by  a  solicitor  are  not  so  privileged* 

Semble,  there  is  no  valid  distinction  between  notes  of 
proceedings  in  open  court  and  of  those  in  chambers* 

Greenough  v.  Gaskell,  1  My,  &  K.  98,  at  pp.  102- 
104,  and  In  re  Worswick,  36  IP.  B.  685,  38  Ch.  D. 
370,  at  p.  Z13,  followed. 

This  was  a  summons  raismg  a  question  as  to 
whether  certain  documents  were  privileged  com- 
munications or  not,  in  an  action  commenced  in 
August,  1890,  by  T.  Ainsworth  (since  deceased) 
agsSnst  Wilding,  Smith,  and  others  for  an  account 
^  what  was  due  on  a  deed  of  charge  dated  the  7th 
of  October,  1877. 

Li  1878  an  action  had  been  brought  by  Smith 
(since  deceased)  against  J.  &  B.  Wilding  for  an 
account  of  what  was  due  on  the  same  charge;  on 
the  28th  of  March,  1878,  an  order  was  made  that  the 
deed  of  the  7th  of  October,  1877,  should  stand  as  a 
security  for  what  was  due  at  that  date  from  Smith  to 
the  defendants  the  Wildings  on  the  balance  of 
account  of  the  dealings  and  transactions  between 
them,  with  interest.  An  account  was  brought  in 
under  the  order  and  was  disputed  on  behalf  of 
Smith  by  the  late  plaintiff  Ainsworth,  then  his 
solicitor. 

On  the  29th  of  July,  1879,  after  Ainsworth  had 
taken  his  second  mortgage,  Smith  changed  his 
solidtor,  and  on  the  4th  of  August,  there  was  a 
settlement  of  accounts  to  which  Ainsworth  was  not  a 
party,  and  whidi  his  legal  personal  representatives, 
the  present  plaintiffs,  submitted  was  not  binding  on 
him,  or  if  binding,  ought  to  be  opened ;  the^^  said  a 
large  sum  was  oharg^  to  Smith  for  costs  wmoh  had 
never  been  taxed  or  agreed,  and  moneys  recdved  bvthe 
Wildings  from  mort^bgees  whidi  ouffht  to  have  been 
ciedited  in  the  account  were  omitted  therefrom,  and 
Smith  was  charged  with  moneys  not  advanced  by  the 
Wildings,  but  by  mortg^ees,  some  of  whom  have 
since  taken  possession  of  the  mortgaged  property; 
to  this  the  defendants  replied  that  no  suggestion  to 
take  the  accounts  upon  the  prindple  of  a  current 
account  had  been  imide  until  November,  1894,  and 
that  the  plaintiflSi  had  throughout  been  wdl  aware 
that  the  defendants  had,  since  the  7tii  of  October, 


(a.)  Reported  by  Warwick  H.  Drafeb,  Esq., 
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1877,  claimed  to  be  ordinary  mortgagees  under  the 
deed  of  that  date ;  farther,  that  the  plaintiffs  had  by 
their  oonduct  and  acquiescence  left  the  defendant  in 
the  belief  that  the  plaintiffs  were  bound  by  the 
proceedings  in  Smith  v.  Wilding  and  tiie  settle- 
ment of  accounts.  In  their  reply  the  plaintiffs 
further  said  that  the  question  as  to  the 
account  being  continued  as  a  current  account  was 
raised  in  chambers  in  1878  and  an  order  made  as  to 
the  same,  to  which  the  defendants  in  their  rejoinder 
now  re^Ued  that  even  if  that  was  so  rwhich  they 
denied)  it  was  not  in  the  presence  of  the  Wildings  or 
either  of  them.  There  was  now,  therefore,  an  issue 
as  to  what  took  place  in  chambers  as  to  the  principle 
on  which  the  accounts  were  taken. 

On  the  21st  of  December,  1899,  the  plaintiffs 
obtained  an  order  directing  the  defendant  to  make 
a  further  and  better  affidavit  of  documents  more 
clearly  identifyiog  certain  correspondence  and  dis- 
closing [inter  alia)  certain  bills  of  costs  in  Smith  v. 
WildiTig. 

The  defendant  objected  to  produce  (1)  the  corre- 
spondence, on  the  ground  that  it  was  made  solely 
for  the  purpose  of  enabling  the  solicitors  for  the 
defendants  in  Smith  v.  Wilding  to  conduct  that 
action ;  and  (2)  the  bills  of  costs  or  certain  parts  of 
them,  on  the  ground  that  they  were  '*  copies  of  or 
extracts  from  memoranda  or  notes  made  by  the 
defendants'  solicitors  pending  the  action  of  Smith  v. 
Wilding  solely  for  the  purpose  of  enabling  them  to 
oonduct  the  litigation  and  to  advise  with  reference 
thereto.** 

By  their  present  summons  the  plaintiffs  asked  for 
discovery  of  such  parts  of  the  correspondence  and 
bills  of  costs  as  did  not  consist  of  legal  professional 
confidential  advice,  but  merely  of  statements  of  facts 
as  to  the  proceedings  in  Smith  v.  Wilding, 

Upfohn,  Q, C.(0,  Z.  Clare  with  him), for  the  plaintiffis. 
— In  order  to  secure  privilege  from  production  for  a 
document  passing  between  solicitor  and  client  it  must 
not  only  pass  between  solicitor  and  client  as  such,  but 
it  must  be  a  communication  of  a  confidential  character 
passing  for  the  purpose  of  obtaining  or  giving  pro- 
fessional legal  advice ;  if  counsel's  endorsement  of  an 
order  or  a  shorthand  writer's  report  is publici  juris,  why 
not  a  solicitor's  notes  of  an  order  made  in  chambers : 
Gardner  v.  Irvine,  27  W.  R.  442, 4  Ex.  D.  49,  at  p.  53  ; 
O'Shea  v.  Wood,  [1891]  P.  286,  39  W.  R.  Dig.  184 ; 
Nicholl  V.  Jones,  13  W.  B.  451,  2  Hem.  &  M.  588; 
Goldstone  v.  Williams,  Deacon,  <fe  Co.,  47  W.  R.  91, 
[1899]  1  Ch.  47,  at  p.  61 ;  Chant  v.  Broivn,  9  Hare, 
790 ;  Burton  v.  Dodd,  35  Solicitors'  Journal  39 ; 
Turton  v.  Barber,  22  W.  R.  438,  L.  R.  17  Eq.  329; 
In  re  Worsunck,  36  W.  R.  685.  38  Ch.  D.  370,  at  p. 
373;  Nordcn  v.  Defries,  30  W.  R.  612,  8  Q.  B.  D. 
60S ;  Annual  Practice  (1900),  vol.  1,  p.  414. 

ButcJur,  Q,C.  {Austen  Cartmdl  with  him). — There  is 
privilege  once  the  legal  relation  is  established ;  and 
when  there  is  a  profeseional  confidential  communica- 
tion the  mere  fact  of  its  being  sent  by  the  solicitor  to 
the  client  does  not  destroy  the  privilege  (Bray  on 
Discovery,  pp.  372,  391 ;  Minet  v.  Morgan,  19  W.  R. 
374,  L.  R.  11,  Eq.  284 ;  even  assuming  it  is  not  privi- 
leged as  a  whole,  the  memorandum  of  proceedings  in 
chambers  which  happened  to  get  into  a  bill  of  costs  is 
privileged  in  portions,  for  it  is  a  note  of  the  general 
impression  of  what  occurred  as  recorded  by  the 
intelligence  of  the  solicitor  for  the  purposes  of  his 
litigation,  and  so  is  different  from  a  shorthand  note, 
which  is  a  more  accurate  record;  while  a  counsel's 
notes  of  judgment  should  be  taken  as  part  of  bis 
professional  duties  {Ex  parte  Skerratt,  28  Solicitors' 
JOURNAL  376,  Annual  Practice  (1900),  vol.  2,  p.  340) 


and  might  be  disclosed,  there  is  no  deoisioii  that  thsy 
ought  to  be  disclosed ;  there  is  no  authority  Hoi 
chambers  are  like  open  court  in  this  respect. 

Cur,  adv.  vvJtL 

Stirlixo,  J.,  said:  This  application  ia  based  ot 
the  proposition  that  mere  records  of  what  takes  pliee 
in  chambers  in  tiie  course  of  a  hostile  action  in  the 
presence  of  parties  on  both  sides  aie  not  piivilBpi 
It  has  been  held  that  a  shorthand  writer's  notei  of 
what  takes  place  in  open  court  are  not  privileged: 
Nicholl  V.  Jones  and  In  re  Worsvnch.  The  niii« 
thing  has  been  held  as  to  the  shorthand  writar'i 
notes  of  proceedings  before  an  arbitrator:  Bamkm 
V.  Preston  C<yrporation,  33  W.  B.  795,  30  Ck.  B.  116. 
In  In  re  Worswick  North,  J.,  says :  '*  A  mere  verbiin 
report  of  the  evidence,  whether  by  the  aolicitor'i 
derk,  the  solicitor,  or  counsel,  woidd  not,  in  mj 
opinion,  be  privileged."  With  that  I  agree.  I  vat 
unable  to  see  that  for  this  purpose  any  vaUd  dii- 
tinction  can  be  drawn  between  proceedings  in  open 
court  and  proceedings  in  chambers.  It  is  therafon 
sought  to  obtain  production  (1)  of  correspondancft 
between  the  solicitor  and  the  dient;  and  (2)  mtdm 
in  the  solicitor's  bills  of  costs.  Somewhat  diffanut 
considerations  apply  to  the  two  classes  of  docmniBBfeL 
Thef  oundation  of  the  privilege  is  stated  by  Lofrd  BroniT' 
ham,0„mOreenoughY,Gaskdl,ll£y.&K.9S^Bty.lfA, 
and  by  Cotton,  L.J.,  in  Southwarkand  VauxhaU  Wdn 
Co,  V.  Quick,  26  W.  B.  341,  3  Q.  B.  D.  316,  at  p.  32L 
Now,  the  letters  of  which  productionis  sought  are  svon 
to  be  *'  professional  communications  of  a  oonfideaiiil 
character    .     .    .    having  bean  made  solely  for  Ai 

gurpose  of  enabling  my  solicitor  to  oondact  the  syd 
tigation  in  Smith  v.  Wilding  on  behalf  of  my  e> 
defendants  and  myself."    It  is  said  that  a  letter  or  t 
statement  in  a  letter  as  to  what  had  been  done  ia 
chambers  is  not  privileged.    I  am  unable  to  see  wfaj. 
It  may  well  have  been,  and  I  should  infer  from  A 
affidavit  that  the  communication  was  made  lor  th« 
purpose    of   obtaining   information    or    instmetiaBi 
from   the  client  necessary  for  the  conduct  of  tbi 
action.    If  I  were  to  hold  that  such  letters  or  stite- 
ments  were  not  privileged,  it  seems  to  me  that  I 
should  be  imposing  on  the  free  commonioation  «i& 
his  solicitor,  to  which  the  client  is  entitled,  a  fetter 
hitherto  unrecognized  in  any  authority.     It  ■ecmi  to 
me  contrary  io  principle  that  I  should  do  so.     I  aes  aa 
reason  to  doubt  the  statements  in  the  affidavit,  sad  i 
think  that  this  portion  of  the  summons  must  be  relofl^ 
I  now  come  to  the  entries  in  the  bill  of  ooatc.   As* 
general  rule  a  bill  of  costs  relating  to  litagaiiff* 
actual  or  contemplated,  is  privileged :  CharU  ▼.  Brwm 
and   Turton  v.  Barber,    No  objection  ia,    howef«. 
raised  to  the  production  of  the  bill  aa  a  irhola ;  t^ 
bill  has  been  produced,  but  certain  entries  in  it  «• 
sealed  up,  and  privilege  is  claimed  in  respect  of  that 
entries  on  the  following  ground :  "  That  the  aaae  ■■ 
copies  or  extracts  from,  &c."  (see  above)  or  axe  «^ 
relevant  to  this  action.     [His  lordship  again  refeR*^ 
to  Greenough  v.  Gaskell,  1  My.  &  K.,  pp.    102.  104/ 
There  has  been  some  discussion  as  to  whether  ia  ^ 
first  passage  the  law  has  not  been  stated  aamevhst  ta9 
widely.    I  am  not  concerned  to  inquire  into  tbit; 
the  important  point  for  the  present  purpose  ii  M 
memoranda  made  by  the  solicitor  are  plsused  oa  tfc> 
same   footing   as    communications;    they  are  c^ 
privileged  wh^re  communications  would  be :  Lft^  *- 
Kcnneiy,  31  W.  B.  691,  23  Ch.  D.  387.      It  ia  to  ^ 
observed  that  the  memoranda  or  notes  ftre  nolialfe* 
affidavit  s  worn  to  be  confidentiaL  It  is  quite 
with  the  affidavit  that  they  may  be  of  the 
desciibed  by  Lord  Brougham  in  the  seoond  pMSSft^ 
104),  as,  for  example,  if  they  contained  a  Boopk  i* 
by  the  solicitor  or  his  derk  of  .the  prooeedo^ ' 
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ohamben  on  the  occasions  as  to  which  discoyery  is 
loiight.  In  my  opinion  the  privilege  is  not  effectually 
dainiedby  affidaTit.  [His  lordship,  having  looked  at 
certain  of  the  entries,  said  that,  while  portions  were 
clearly  protected,  too  mnch  had  been  covered  up,  and 
nggestod  that  the  defendant's  counsel  would  have  no 
difficulty  in  examining  the  documents  and  in  seeing 
what  should  be  disclosed.] 

Solicitors,    Bower,     Cotton,    &   Bower;     Rollins, 
Billing,  A  Co, 


April  24,  25;  May  18. 


Chan.  Div.  ) 
Stirling,  J.  { 

In  re  The  Tbxtsts  op  the  Abbott  Fund. 
Smith  v.  Abbott,  (a.) 

Truskt^-Resulting  trust — Fund  raised  Irj  means  of 
circular  inviting  sulscriptions — Death  of  oljects  of  the 
fund — Unapplied  surpluS'^Resulting  trust  for  sul- 
scribers. 

Where  funds  are  raised  by  circulars  inviting  sulscrip- 
iions,  and  there  is  no  declaration  of  trust,  on  the  death 
of  the  objects  of  the  fund  there  is  a  resulting  trust  for  the 
subscriders. 

Originating  summons. 

Frederica  Abbott  and  Catherine  Abbott  were  the 
daughters  of  Mr.  Alexander  Scott  Abbott,  who  died 
in  1844. 

In  1889  and  1890,  Dr.  Fawcett,  of  Cambridge, 
shortly  before  his  death,  collected  for  the  benefit  of 
these  ladies,  who  were  in  destitute  circumstances,  the 
sum  of  £248  lOi.  6d.,  and  placed  it  at  the  bank  of 
John  Mortlock  &  Co.,  to  an  account  oedled  the  Abbott 
Fond.  Dr.  Fawcett  died  in  1890,  and  at  that  time 
00  part  of  the  fund  had  been  withdrawn  from  the 
bankT 

After  his  death  the  matter  was  taken  up  by  Mr. 
James  Hamblin  Smith,  who  sent  round  a  circular  to 
various  friends  of  the  family  detailiog  the  circum- 
stances, and  stating  that  the  sum  collected  by  Dr. 
Fawcett  was  quite  insufficient  to  secure  for  the  ladies 
a  permanent  means  of  support,  and  expressiug  his 
desire  to  raise  by  annual  subscriptions,  supplemented 
from*the  Abbott  Fund  year  by  year,  an  amount  which 
would  enable  the  ladies  to  continue  to  reside  in 
lodgings  in  Cambridge. 

.£Fter  the  issue  of  this  circular,  the  Abbott  Fund 
was  transferred  by  the  executors  of  Dr.  Fawcett  to 
Mr.  Hamblin  Smith  and  a  Mr.  Gross,  who  was  a 
friend  of  the  Abbott  family,  as  treasurers  of  the 
additional  fond  which  it  was  proposed  to  raise. 

From  1891  to  1899  considerable  sums  were  received 
in  response  to  the  droular,  and  quarterly  payments 
were  made  to  the  ladies. 

They  both  died  in  1899,  the  one  in  April,  and  the 
survivor  in  June  of  that  y6ar,  and  there  was  now 
standing  at  the  bank  to  tiie  credit  of  the  fund  the 
ram  of  £366  13s.  9d.,  the  title  to  which  was  now  in 
question. 

The  questions  raised  by  the  summons  taken  out  by 
the  plaintiffs,  the  trustees  of  the  Abbott  Funds, 
were :  Whether  the  subscribers  to  l^e  Abbott  Funds 
collected  for  the  benefit  of  Frederica  Abbott  and 
Eatherine  Abbott  were,  in  the  events  which  had 
happened,  entitled  to  the  unapplied  balance  of  the 
funds,  or  whether  Frederick  Charles  Abbott  was 
entitled  to  the  unapplied  balance  as  the  legal  personal 
representative  of  Frederica  Abbott  and  Katherine 
Abbott. 

(a.)  Bqported  by  PatjIi  Strickland,  Esq.,  Barrister- 
at-Law»  { 


O,  Henderson,  for  the  plaintiffs* 

Briivton,  for  the  subscribers. 

Peterson,  for  the  representatives  of  the  ladies* 

Stirliko,  J.,  said  that  the  difficulty  arose  from  the 
fact  that  there  was  no  declaration  of  trust.  The  case 
was  one  which  not  infrequently  happened.  The 
question  was  whether  so  much  of  the  fund  as  remained 
unapplied  belonged  to  the  estates  of  the  deceased  ladies, 
or  whether  it  was  subject  to  a  resulting  trust  for  the 
subscribers.  I  cannot  believe  that  the  fund  was  ever 
meant  to  be  the  absolute  property  of  the  ladies*  It 
was  not  intended  that  they  should  be  in  a  position  to 
demand  a  transfer  of  it  to  themselves,  but  that  it 
should  be  administered  by  the  trustees  for  their  benefit. 
They  never  became  absolute  owners  of  the  fund* 
They  had  a  right  in  the  fund,  because  it  was  obviously 
intended  for  ueir  benefit,  and  if  the  trustees  had  not 
done  their  duty  the  ladies  might  have  successfully 
applied  to  the  court  to  have  the  fund  properly 
administered.  In  the  view  I  take  there  is  a  resulting 
trust  of  the  surplus  of  the  fund  for  the  subscribers* 

Solicitors,  Cole  &  Jackson,  for  Eaden  &  Spearing, 
Cambridge ;  Field,  Boscoe,  &  Co,,  for  Oimi  &  Mathew, 
Cambridge;  Abbott  dn  Hudson. 


Chan.  Div.   7 
Kekewich,  J.  j 


April  26. 


In  re  ClemoW. 
Yeo  V,  Clemow.  (a.) 


Will — Testamentary  expenses— Administration  expenses 
— Costs  of  probate  action — Estate  duty. 

The  expression  "  testamentary  expenses  "  includes  estate 
duty. 

A  testator,  after  giving  the  income  of  his  residue  to  his 
wife  for  life,  directed  his  executors,  after  his  widow* s 
death,  out  of  the  residue  to  pay  **  my  widow* s  funeral 
and  testamentary  expenses  and  debts,**  The  testator*s 
wife  survived  him,  and  died  leaving  what  purported  to 
be  a  wilU  B,,  one  of  the  two  next-of-kin  of  the  widow, 
brought  an  action  in  the  Probate  Division  for  a  grant  of 
letters  of  administration  of  the  widow*s  estate  to  him, 
'The  judge  pronounced  against  the  will,  but  made  no  order 
as  to  costs.  Letters  of  administration  were  subsequently 
granted  to  Y„  the  other  next-of-kin  of  the  widow,  with 
the  assent  of  B.  The  widow*s  estate  consisted  entirely  of 
personalty.  Upon  summons  to  determine  what  costs  and 
expenses  ought  to  be  allowed  out  of  the  testator* $  estate  as 
testamentary  expenses  of  the  widow. 

Held,  that  costs  and  expenses  properly  incurred  in  the 
administration  of  the  estate  of  the  intestitte  xoidow  were 
within  the  meaning  of  the  term  **  testamentary  expenses,** 
and  that  there  must  be  allowed  as  such  testamentary 
expenses  the  costs  of  B,  of  the  jyrobate  action  and  also  the 
estate  duty  payable  on  the  death  of  the  widow, 

Bobert  Clemow,  who  died  on  the  Idth  of  October, 
1894,  by  his  will  dated  the  11th  of  February,  1893, 
appointed  his  wife,  (Gertrude  Clemow,  and  H.  W. 
Clemow  and  Mary  Yeo,  his  executors  and  trustees, 
and  after  giving  certain  legacies  gave  the  residue  of  his 
reed  and  personal  estate  to  his  trustees  upon  trust  for 
sale  and  conversion  and  to  pay  the  income  of  the  pro- 
ceeds to  his  wife  during  her  life  for  her  sole  and 
separate  use.  And  from  and  after  her  decease  the 
testator  directed  his  executors  and  trustees  with  and 
out  of  the  residue,  *'  after  paying  my  widow's  funeral 
and  testamentary  expenses  and  debts,"  to  appro- 

(a.)  Beported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law* 
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priate  and  pay  certain  sums  as  therein  directed.  The 
testator  gave  his  residue  to  the  persons  in  his  will 
named. 

Qertimde  Clemow  snrriyed  the  testator  and  died  in 
March,  1899,  leaving  whatpnrported  to  be  a  will 
under  which  she  appointed  U.  W.  Oiemow  execator. 

Mary  Yeo  and  T.  A.  Back,  the  widow's  only  two 
next-of-kin,  entered  a  caveat  against  probate  of  her 
will,  and  T.  A.  Back  eventaally  brought  an  action  in 
the  Probate  Division  to  have  a  grant  of  letters  of 
administration  of  her  estate  made  to  him,  and  he 
obtained  a  decree  against  the  will  but  no  order  was 
made  as  to  costs. 

In  December,  1899,  letters  of  administration  to  the 
widow's  estate  were  granted  to  Mary  Yeo  with  the 
assent  of  Back. 

The  executors  of  the  testator's  will  paid  the  funeral 
expenses  and  debts  of  the  widow. 

Tills  was  a  summons  taken  out  by  Mary  Yeo  as 
administratrix  of  the  widow,  to  which  H.  W.  Clemow 
(co-executor  with  herself  of  the  testator's  will)  and 
the  residuary  legatees  of  the  testator  were  made 
defendants,  to  determine  whether  the  executors  of 
the  testator  were  bound  or  entitled  to  pay  as 
**  testamentary  expenses  "  of  the  widow  (a)  the  costs 
of  Buck  of  the  action  in  the  Probate  Division; 
(6)  all  costs  properly  incurred  by  Mary  Yeo  in 
obtaining  the  grant  of  letters  of  administration  to  the 
widow's  estate ;  (c)  the  estate  duty  payable  on  the 
death  of  the  widow ;  and  {d)  the  costs,  charges,  and 
expenses  of,  and  in  connection  with,  the  administra- 
tion of  the  widow's  estate. 

The  widow's  estate  consisted  of  personal  property 
only. 

Renehaw,  Q,0,t  and  Manly ^  for  the  plaintiff,  Mary 
Yeo. — Expenses  incurred  in  the  administration  of  the 
estate  of  an  intestate  are  *'  testamentary  expenses  "  : 
Sharp  V.  Lush,  27  W.  E.  528,  10  Ch.  D.  488.  Buck's 
costs  of  the  probate  action  and  the  expenses  of  taUng 
out  letters  of  administration  are  testamentary  ex- 
penses :  In  re  Pricey  Williams  v.  Jenkins^  34  W.  B. 
291,  31  Ch.  D.  485;  In  re  Pearce,  McLean  v.  Smith, 
35  W.  B.  358 ;  In  re  Shaw,  Bridges  v.  SJiaw,  43  W.  B. 
159,  [1894]  3  Ch.  615.  Estate  duty  takes  the  plaoe 
of  probate  duty ;  it  is  a  tpstamentary  expense : 
Finance  Act,  1894  (57  &  58  Yict.  c  30),  s.  6  (2), 
8  (1);  Customs  and  Inland  Bevenue  Act  (44  &  45 
Yict.  0.  12)  s.  30. 

Warrington^  Q.C.^  and  W.  M.  Cann,  for  the  resi- 
duary legatees. — ^There  cannot  be  testamentary  ex- 
penses where  there  is  no  testament.  But  if  there  can. 
Buck's  costs  of  the  probate  action  are  not  payable  as 
such,  for  the  administratrix  is  not  liable  for  them. 
Besides,  the  judge  in  the  probate  action  made  no  order 
as  to  costs :  In  re  Prince,  Godwin  v.  Prince,  47  W.  B.  25, 
[1898]  2  Ch.  225.  Estate  duty  is  not  a  testamentary 
expense. 

They  also  referred  to  Sliarp  v.  Lush. 

R,  J.  ParJcer  and  A.  M.  White,  for  the  testator's 
executor. 

Kbkbwioh,  J. — ^There  fall  for  decision  here  some 
onxiouB  and  novel  varieties  of  a  question  in  itself  not 
noveL  What  is  the  meaning  of  the  expression 
**  testamentary  expenses  "  ?  The  novelty  consists  in 
the  strange  peculiarity  that  this  direction  for  the 
payment  of  testamentuy  expenses  is  not  one  for  th^ 
payment  of  testamentary  expenses  of  the  testator 
himself,  but  of  someone  else— namely,  his  wife.  The 
fizit  point  taken  is  that  testamentary  expenses  can 
have  no  application  here,  for  there  are  none,  as 
the  ladjr  died,  aoootding  to  the  decree  of  the  Pft^bate 
Ooart»  intestate,  and  that  there  cannot  be  testamentary 


expenses  where  there  is  no  testament.  Thai  is  a 
strong  thing  to  say,  though  etymolofficaUy  tiiers  is 
justification  for  it  I  will  flxvt  deoule  that  rant 
There  are  two  grounds  of  argument  agaicvt  it.  rast, 
on  the  construction  of  the  will,  the  testator  oontsni- 
plates  that  his  executors  are  to  pay  not  only  f  onsnl 
and  testamentary  expenses,  but  also  debts,  and  tiisl 
what  is  ta  be  distributed  is  what  may  be  left  after 
clearing  his  wife's  estate*  He  contemplates  that  it 
might  be  necessary  to  expend  all  nis  estate  in 
order  to  dear  hers,  but  hers  is  to  be  cleared  out  of 
his  before  his  is  distributed.  Now,  it  seems  to  ns 
absurd  to  say  that  he  intended  his  wife's  funeral  and 
testamentarv  expenses  and  debts  to  be  paid  if  she  died 
leaving  a  will  and  only  her  funeral  expenses  and  debts  if 
she  died  leaving  no  will.  Of  course  I  am  impcxiiiig, 
and  I  think  I  must  consider  the  testator  to  nave  im- 
ported, into  **  testamentary  expenses  "  that  i 
which  has  been  attributed  to  them  by  judicial  < 
Sir  G.  Jessel  says  in  Sharp  v.  Lush :  "I 
distinguish  between  executorship  expenses  and  ( 
mentfUT'  expenses.  As  I  understand  the  i 
executorship  expenses  are  expenses  incidental  to  the 
proper  performance  of  the  du^  of  the  executor  in  the 
same  way  as  testamentary  expenses  are.'*  Bat  tbso 
I  am  asked  to  say  that  if  there  is  only  an  adminis- 
trator there  can  be  no  testsmentary  expenses.'  Tliat 
is  a  strained  and  unnatural  construction  wbioh  I  do  not 
think  I  ought  to  adopt  if  I  can  possibly  oomtme  tssfei- 
mentary  expenses  otherwise,  and  I  think  I  can  iadepsn- 
dentiy  of  the  wordsof  the  will  itself  on  genoal  gnwnds. 
In  the  first  place  the  term  testamentary  e^iensss  has 
received  a  full  exblanation  in  several  oaaes,  to  two 
of  which  I  wiU  refer — Sharp  v.  Ltuh,  before  Sir  Q. 
Jessel,  and  In  re  Prince,  Godwin  v.  Prince,  hdan 
Stirling,  J.,  who  obviously  had  before  h^,  aad 
adopted.  Sir  G.  Jessel's  judgment.  Now,  the  mewrijg 
of  testamentary  expenses  as  expounded  there  goes 
beyond  expenses  connected  with  the  will.  No  doubt 
in  the  beginning,  as  I  have  already  pointed  oat,  Sr 
George  Jessel  says  "  expenses  incidental  to  the  profwr 
performance  of  the  duty  of  the  executor  ** ;  but  ks 
goes  on  almost  immediately  afterwards  to  talk  of 
**  administration  costs,"  and  I  do  not  think  that  osie 
ought  to  consider  be  meant  simply  adminiatratioa 
costs  where  the  administration  is  at  the  suit  of  or 
against  the  executor,  and  not  at  the  suit  ol  or  against 
the  administrator.  It  is  only  in  the  particular  esse 
of  there  being  no  will  that  this  question  oan  arise^  lor 
a  direction  to  pay  testamentary  expensei  caaaoC 
recmixe  to  be  construed  where  there  is  a 
will,  not  even  if  the  executor  renonnoea.  sad 
there  is  administration  given  cum  tetiamento  aawaa. 
It  is  stiQ  cum  iestamento  annexo,  and  yon  an 
dealing  with  administration  expenses  inddentaL  to  a 
will  notwithstanding  there  is  only  a  grant  e( 
administration.  The  question  oan  only  arise  in  a  case 
of  this  kind,  and  therefore  of  course  it  was  aol 
considered  by  Sir  G.  Jessel  in  the  case  belore  hns, 
although  he  talks  of  administration  in  general  tsna. 
Beading  the  judgment  through,  I  cannot  aee  rnywH 
that  if  Sir  G.  Jessel  had  been  asked,  *'I>o  yoaliDBt 
that  to  the  case  of  an  executor  P  "  he  wonld  hate  wmt 
otherwise  than  that  he  would  decide  the  oaeaasit 
mi^ht  arise.  But  I  have  authority,  aa  I  pointed  oal 
during  the  argument,  the  authority  of  a  diotionaiy  of 
some  weight,  as  to  the  meaning  of  "  teatameatarf;* 
The  Century  Dictionary  puts  as  the  first  meaongef 
testamentai^  « relating  or  pertaining  to  a  wili  or 
wills;  also  relating  to  the  administration  of  Iha 
estates  of  deceased  persons,"  and  it  qnotaa  a  passage 
from  Blaokstone.  The  word  has  oeaaed  to  haveili 
purely  etymological  meaning.  The  erris<anna  of  a 
testament  does  not  seeoi  to  me  now  to  be  enessliBl  t» 
),the proper™. of  fh. wocd tataoenta.,. »d 1 1 
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it  may  be  equally  applied  to  the  ease  where  there  is 
no  teatament,  but  where  the  estate  is  being  adminis- 
tered aooording  to  the  law  of  the  land.  There  is  one 
obserTation  I  may  make  here,  though  it  is  not  the 
fonndation  of  my  decision.  No  one,  accordmg  to  the 
law,  really  does  die  intestate,  beoaose  the  law  makes 
a  will  for  eyeryone  so  dying,  and  that  does  illustrate 
what  I  have  been  saying,  Uiat  testamentary  refers  to 
the  adminietration  of  an  estate,  whether  there  is  a  will 
or  not.  That  being  so,  it  is  admitted  that  points  (6) 
and  {d)  would  fall  within  the  meaning  of  testi&mentary 
expenses. 

Then  there   is   one  other  point  on  this  part  of 
the  case.    This  widow  had  made  a  will  and  a  caveat 
was  entered  against  the   probata  by  two  persons, 
Mrs.   Yeo  and  Mr.   Buck,  who  were  in  the  same 
relation  to  the  alleged  testatrix,  so  that  they  were  the 
persons  entitled  to  letters  of  administration.    They 
entered  the  caveat  which  was  warned,  and  it  became 
neoessary  to   bring    an    action    which    might    be 
brought   either   by  Mrs.    Yeo    or   Mr.    Buck,    or 
by   both,    and    Mr.    Buck    brought    it    and    was 
Bucoeasful  and  in  the  result  the  will  fell  to  the  ground, 
and  letters  of  administration  were  issued,  which  were 
granted  to  Mrs.  Yeo.    The  question  then  arises,  oaa 
the  costs  of  that  action  incurred  by  Buck  be  paid  out 
of  the  testator's  estate  as  testamentary  expenses  of  the 
widow?  Can  Mrs.  Yeo  require  the  testator's  estate  to 
pay  Buck's  costs,  she  not  having  incurred  them  and 
not  being  liable  to  pay  them  herself?    That  is  the 
question.  If  Buck  had  himself  got  letters  of  adminis- 
tration he  would  clearly  be  entitled  to  his  costs,  but 
is  Mrs.  Yeo  entitled  to  get  them  ?    To  say  that  she  is 
not  must  be  founded  upon  the  technicality  that  she 
herself  is  not  liable  to  pay  the  costs  and  cannot  be 
required  to  do  so.      But  I  myself  think  that  the 
proper  inference  is  that  they  were  really  incurred  for 
the  benefit  of  the  widow's  estate — that  is  to  say,  for 
the  benefit  of  her  next-of-kin,  and  whether  the  costs 
"were  incurred  by  one  or  the  other  of  them,  Yeo  or 
Buck,  is  inmiaf  erial.    I  do  not  say  that  Buck  acted 
as  the  agent  of  Yeo,  but  I  do  say  that  these  costs  were 
incurred  for  l^e  benefit  of  the  widow's  estate,  and  the 
next-of-kin  would  be  entitled  to  nothing  unless  these 
eosts   were  paid.     The  widow's  will  has  been  got 
oat   of  the  way  at  the  expense  of  her  estate,   and 
tlierefore  I  think  that  I  ought  to  allow  the  costs 
of  that  litigation — ^that  is  to  say.  Buck's  costs,  as 
testamentaiy  expenses  of  the  widow. 

Tlien  there  is  one  more  argument.  It  is  sud  that 
the  judge  in  the  probate  action  did  not  allow 
any  coats  out  of  the  estate.  That  is  quite  true. 
Bat  I  do  not  understand  that  he  said  there  had  been 
may  improper  litigation  or  extravagance  in  the  matter 
Off  ooBta*  Li  he  had  said  that,  of  course  I  should  pay 
attention  to  it  and  look  into  it  But  all  the  judge 
HUd  'was  that  it  was  not  a  case  in  which  he 
pronld  allow  the  costs  of  either  party  out  of  the 
istate.  That,  I  think,  leaves  me  at  large  to  allow  or 
[isallov  these  costs.  But  besides  that,  I  am  not 
oneidering  whether  these  costs  ought  to  be  allowed 
»nt  of  the  estate  or  not ;  I  am  considering  whether 
hey  -were  testamentary  expenses  within  the  meaning 
f  ttiie  will.  The  learned  judge  in  the  Probate  Court 
lad  Otoe  question  before  hun,  I  have  a  different  one — 
he  question  of  the  construction  of  a  will,  which  he 
fotMtt>ly  never  saw  and  certainly  did  not  attempt  to 
yoBtrae*  1  will  call  attention  to  a  point  here.  In 
^  ^^  J^jHnce,  Qodwin  v.  Prince,  Stirling,  J.,  dealing 
itb  costs  which  the  judge  of  the  Krobate  Court 
lOOfiT^^  ought  to  be  allowed  out  of  the  estate, 
id  -tkk^y  were  not  testamentary  expenses,  showing 
^2nly  »^^  the  two  things  are  not  necessarily  the 
2ixe,  snd  may  be  quite  different. 
«I«ltere  is  one  other  point,  and  that  is  the  ^^lestion 


whether  estate  duty  is  payable  as  a  testamentary 
expense.  It  is  not  out  of  place  to  observe  here 
that  we  are  dealing  with  personal  estate  only.  I 
do  not  say  the  case  would  be  different  if  there 
was  real  estate,  but  it  might  be.  At  any  rate* 
what  I  say  only  applies  to  personal  estate  and 
the  estate  duty  payable  under  the  Finance  Act, 
1894,  s.  6  (2).  Estate  duty  may  be  said  to  have  taken 
the  place  of  probate  duty — at  least,  probate  duty  has 
been  merged  in  it,  and  an  executor  does  not  now 
pay  probate  duty.  Was  probate  duty  a  testamentary 
expense  ?  There  is  no  authority  on  that  point.  In 
the  case  of  Sharp  v.  Lwh  Jessel,  M.B.,  went  into  the 
meaning  of  testamentary  expenses,  and  he  gave  several 
instances,  but  he  did  not  mention  probate  duty,  and  for 
the  reason  that  in  the  will  he  was  there  dealing  with 
probate  duty  was  expressly  included ;  and  in  no  case 
that  I  know  of  has  the  question  whether  probate  duty 
was  a  testamentary  expense  been  raised.  But  in  any 
case  probate  duty  had  to  be  paid  before  the  grant  of 
probate  or  of  letters  of  administration.  It  was  a  nne  gud 
rum  that  you  paid  that,  before  you  got  your  grant, 
whether  of  probate  or  of  letters  of  administraf  ion,  and 
it  almost  follows  as  a  matter  of  course  that  that  duty 
was  a  testamentary  expense — that  is  to  sav,  an 
executorship  expense  if  the  executor  pays  it.  I  do  not 
see  my  way  out  of  it.  I  have  considered  it  carefully. 
I  am  reluctant  to  introduce  a  new  rule  and  to  add  to 
*'  testamentary  expenses  "  which  have  already  been  ex- 
pounded generously,  but  having  arrived  at  the  con- 
clusion that  you  could  not  have  reused  to  treat  probate 
dut^  as  a  testamentary  exi>en8e,  I  cannot  see  my  way  to 
avoid  going  on  and  saying  that  estate  du^  which 
takes  its  ^lace  is  also  a  testamentary  expense.  For 
all  practical  purposes  vou  cannot  get  a  grant  of 
probate  or  of  letters  of  administration  without  paying 
estate  duty,  any  more  than  you  could  have  got  them 
without  paying  probate  duty,  and  I  myself  see  no 
difference  between  the  payment  of  estate  duty  and 
the  payment  of  the  half-crown  or  shilling  stamp 
which  must  be  afiBxed  to  the  necessary  affidavits. 
They  are  both  costs  which  the  executor  or  adminis- 
trator is  bound  to  incur  in  order  to  put  himself  in  the 
position  of  legal  personal  representative.  It  is  true 
that  the  estate  duty  may  be  a  large  sum  while  the 
affidavit  sum  is  but  a  small  one,  but  all  of  them, 
smaller  large,  are  incidental,  and  necessarily  incidental, 
to  obtaining^  the  grant.  Reluctantly  I  must  say  that 
estate  duty  is  a  testamentary  expense.  I  do  not  see 
my  way  to  say  that  it  is  not.  The  result  is  that  this 
estate  duty  must  be  paid  out  of  the  estate  of  the 
testator  in  exoneration  of  the  estate  of  his  widow. 

Solicitors,    Boxall    &    Boxall;    Lanfear,    Tanner, 
&  Lanfear ;  W*  J.  Fotter. 


IN  BANKEUPTOT. 

Q.  B.  Div.   1  ...  nf. 

(Wright,  J.)/  April  30. 

In  re  VaVASOUB. 

Ex  parte  Vavasoub.  (a.) 

Bankruptcy  —  Practice  —  Power  of  trustee  to  employ 
solicitor — Permissimi  of  committee  of  inspection — 
Taxation— Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c. 
62),  ».  57,  suh'Section  3 ;  s,  73,  sub-section  4—Bank^ 
ruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  a.  15,  sub- 
section  3. 

A  resolution  by  a  committee  of  inspection  granting 
fermission  to  tho  trustee  to  employ  a  solicitor  must  not  is 

(a.)  Reported  by  P.  M.  F&akoxb,  Esq.,  Bazrister- 
at-Law« 
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in  general  temu,  hist  must  in  some  way  or  ether  tptcify 
the  particular  purpose  for  which  the  Bolieitor  ia  to  be 
employed. 

ApplicatioD  by  the  debtor  for  a  review  of  the 
taxation  of  the  bill  of  the  solioiton  employed  by  the 
trustee. 

The  debtor  in  this  case  had  been  adjudicated  bank- 
rapt  on  hie  own  petition  upon  the  2nd  of  July,  1897, 
and  the  official  receiver  became  trustee  in  the  bank- 
ruptcy with  a  committee  of  inspection. 

Upon  the  23rd  of  July  a  meeting  of  the  committee 
was  held,  at  which  a  resolution  was  passed  that 
Messrs.  Adams  &  Adams,  solicitors,  should  be 
employed  in  certain  matters  specified  by  the  trustee, 
the  costs  not  to  exceed  £200.  Messrs.  Adams  & 
Adams  accordingly  acted  in  the  matters  specified,  and 
their  bill  for  these  matters  was  duly  taxed  and  paid 
and  no  further  question  arose  upon  it. 

Upon  the  4th  of  May,  1898,  the  respondent  Miller 
was  appointed  trustee  in  place  of  the  official  receiver, 
and  on  the  18  th  of  May  he  called  a  meeting  of  the 
oommittee  and  stated  that  he  desired  to  continue  the 
employment  of  Messrs.  Adams  &  Adams  without 
limit  to  the  costs  to  be  iocurred  by  them. 

The  committee  accordingly  passed  the  following 
resolution,  which  was  entered  in  their  minute  book : 
*'  Besolved,  that  Messrs.  Adams  &  Adams  be  employed 
by  the  trustee  when  necessary." 

During  the  course  of  the  bankruptcy,  the  trustee 
had  occasion  to  let  various  farms  on  Uie  bankrupt's 
estates,  and  upon  each  letting  he  employed  Messrs. 
Adams  &  Adams  as  solicitors  without  any  further 
authorization  than  the  resolution  set  forth  above. 
The  creditors  in  the  bankruptcy  were  eventually  paid 
in  full,  and  a  surplus  was  left  over  for  the  bankrupt. 

When  the  bills  of  Messrs.  Adams  &  Adams  came 
before  the  master  for  taxation,  the  bankrupt  objected, 
inter  alia,  to  the  costs  incurred  in  letting  the  farms, 
contending  that  the  trustee  should  have  obtained 
from  the  committee  of  inspection  a  separate 
authorization  to  employ  solicitors  in  each  case.  The 
triistee,  on  the  other  hand,  laid  before  the  master  an 
affidavit  by  the  members  of  the  committee  of  inspec- 
tion, stating  that  they  had  intended  their  resolution 
to  cover  all  the  cases  in  which  the  trustee  had 
employed  solicitors. 

The  master  held    that   the    employment    of   the 
solicitors  had  been  duly  authorized,  and  passed  their 
bill. 
The  bankrupt  applied  to  review  his  decision. 

Eingwood,  for  the  application. — The  trustee  ought 
to  have  obtained  permission  from  the  committee  of 
inspection  in  each  case  in  which  he  employed  the 
solicitors.  Section  67  of  the  Bankruptcy  Act,  1883, 
provides  that  the  permission  of  the  committee  of 
inspection  to  employ  a  solicitor  shall  not  be  general, 
but  shall  only  be  a  permission  to  employ  a  solicitor 
to  do  a  jparticnlar  piece  of  work.  In  the  same  way, 
if  the  omciid  receiver  is  trustee  without  a  committee 
of  inspection,  he  has  to  get  permission  from  the 
Board  of  Trade  every  time  he  desires  to  employ  a 
solicitor:  In  re  Duncan,  Ex  parte  Duncan,  40  W.  R. 
159,  [1892]  1  Q.  B.  331. 

Beed,  Q.O,  {Carrington  and  Frank  Mellor  with 
him),  for. the  trustee. — The  taxing-master  was  right 
in  passing  the  bill ;  bis  duty  imder  section  73,  sub- 
section 3,  of  the  Btiukruptcy  Act,  1883,  is  to  satisfy 
himself  that  the  employment  of  the  solicitors  has 
been  duly  sanctioned.  He  had  before  him  the 
resolution  of  the  committee  of  inspection,  and  the 
affidavit  in  which  they  swore  that  their  resolution 
was  intended  to  cover  all  the  cases  in  which  the 


solicitors  were  employed,  and  he  was  satisfied  that 
the  employment  had  been  duly  sanctioned.  It  is  not 
necessary  that  there  should  be  an  anthotizatLon 
entered  in  the  minute  book  in  each  case. 

Ringwood  replied. 

Wright,  J.— This  case  involves  a  point  of  practice 
which  is  both  difficult  and  important  By  section  73, 
sub-section  3,  of  the  Bankruptcy  Act,  1883,  the 
taxing-master  before  passing  the  bill  of  a  solicitor 
employed  by  the  trustee  in  bankruptcy  has  to  satisfy 
himself  that  the  employment  of  the  solicitor  has  been 
duly  sanctioned.  Action  15,  sub-section  3.  of  the 
Bankruptcy  Act,  1890,  enacts  that  the  sanction 
requirea  under  section  73  of  the  Bankruptcy  Act, 
1883,  must  be  a  sanction  obtained  before  the  employ- 
ment, and  rule  117  requires  the  trustee  to  produce 
before  the  taxing-master  a  copy  of  the  resolution 
sanctioning  the  employment. 

On  the  other  hand,  there  is  no  provision  in  the 
Acts  or  rules,  nor  does  any  decision  on  the  subject 
require  that  the  authority  should  be  in  any  particalsr 
form  so  long  as  it  does  not  transgress  the  concluding 
words  of  section  57  of  the  Bankraptoy  Act,  1883: 
"  The  permission  given  for  the  purposes  of  this  sectioo 
shall  not  be  a  general  permission  to  do  all  or  any  of 
the  above-mentioned  things,  but  shall  only  be  a  per- 
mission to  do  the  particular  thing  or  things  for  which 
permission  is  sought  in  the  specified  case  or  cases." 

Now,  the  first  question  I  have  to  decide  in  this  case 
is,  whether  it  has  been  proved  that  the  resolution  of 
the  committee  of  iospection  was,  in  fact,  intended  to 
cover  all  the  work  which  has  been  done  by  the 
solicitors.  The  taxing-master  accepted  the  affidavit 
of  the  members  of  the  oommittee  that  the  resolution 
was  so  intended,  and  I  agree  with  that  finding  of 
fact,  and  think  that  the  committee  did  intend  the 
solicitor  to  do  what  he  has  done. 

The  second  question  is  whether  the  resolution  of  the 
committee  transgresses  the  provisions  of  section  57  of 
the  Bankruptcy  Act,  1883,  which  I  have  cited  above. 
I  should  hesitate  long  before  deciding  that  fresh 
authority  is  needed  for  every  step  in  an  action,  but 
there  must  be  a  line  drawn  somewhere,  and  I  think 
that  the  terms  of  the  permission  in  this  case  **  Besolved, 
that  Messrs.  Adams  &  Adams  be  employed  by  the 
triutee  when  necessary,"  are  too  wide  to  comply  with 
the  provisions  of  section  57.  The  resolution  must  in 
some  way  or  another  specify  the  particular  things  to 
be  done  or  proceedings  to  be  taken,  and  if  I  were  to 
hold  the  resolution  before  me  sufficient  I  aihould 
nullify  the  provisions  of  section  57.  The  case  most 
be  sent  back  to  the  taxing-master  with  an  intimation 
to  that  effect. 


Application  allowed. 

Solicitors  for  the  a 
Walton. 

Solicitors  for  the  trustee,  Adamt  (fir  AdavM, 


Solicitors  for  the  applicant,  Bohinson,  Wilkina,  ift 
Walton, 
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Feb.  19. 


l/^W%t  Of  lUlX^fi. 

Prom  a  A.) 
(England).  ) 

Fielding  v.  Mayok,  &o.,  of  Moklbt.  (a.) 

Pradioe  —  Costs  —  Solieitor  and  client  costs  —  Public 
Authorities  Protection  Act,  1893  (56  &  67  Vict.  c.  61), 
s.  1  (6). 

WTiere  an  action  is  dismissed  against  a  public  body 
acting  in  execution  of  statutory  or  other  public  duty, 
the  Public  Authorities  Protection  Act,  1893,  s,  1,  gives  the 
defendant  corporation,  solicitor  and  client  costs  in  the 
action,  hvi  the  Act  does  not  apply  to  appeals. 

Decision  of  the  Coart  of  Appeal,  sub  nomine, 
Fielding  v.  Morley  Cozporation,  47  W.  B,  295, 
[1899]  1  Ch.  1,  affirmed. 

The  appellant  brought  an  action  against  the  re- 
spondents to  restrain  them  from  doing  certain  acts 
whioh  they  m<iintained  they  were  aathorized  to  do  by 
their  special  Act. 

The  action  was  dismissed,  with  cost)  as  between 
solicitor  and  client,  and  this  was  affirmed  by  the  Court 
of  Appeal  (47  W.  B.  295,  [1899]  1  Oh.  1,  where  the 
facts  of  the  partioalar  action  are  set  ont). 

The  House  (Earl  Halsbuby,  L.G.,  and  Lords  Mao- 

NAGHTBN.    MOBBIS,    ShAND,    JaMBS    OF    HEBEFOBD, 

and  Bbamftok)  dismissed  the  appeal. 

Oripptf  Q'C,  {Moulton,  Q.C.,  and  Leigh  Clare  with 
ium),  for  the  appellant,  mentioned  the  question  of 
costs. 

Eve,  Q,C.,  and  B.  J,  Parker,  for  the  respondeits. 

Earl  Halsbuby,  L.G.,  said  the  Act  might  be  a 
hard  one,  but  was  plain  as  to  the  costs  of  the  action ; 
it  did  not  apply  to  appeals. 

Orders  appealed  from  affirmed,  and  appeal  dismissed, 
with  costs. 

Solicitors  for  the  appellant,  Firth  dt  Co.,  for  J,  E, 
Craven,  Todmorden. 

Solicitors  for  the  respondents,  Sharpe,  Parker,  & 
Co.,  for  B.  B.  Hopkins,  Morley. 


iSourt  of  jSLpptaL 

From  Q.  B.  Div.  ■) 

(A.  li.  Smith,  Vaughan Williams,  [  May  25. 

and  Bomer,  L.  JJ.)  I 

HooABTH  &  Co.  V.  Walkbb.  {b,) 

Insurance  {marine) — Policy  on  ship — Furniture — Grain 
cargo — Dunnage  mats  and  separating  cloths. 

Dunnage  mats  and  separating  cloths,  which  are  used 
tm  board  a  ship  in  connection  with  the  carriage  of  a 
prain  cargo,  are  covered  by  a  time  policy  on  ship  in  the 
Trdinary  Lloyd^s  form,  although  they  are  not  being  used 
7n  the  voyage  in  the  course  of  which  the  loss  occurred. 

Judgment  o/Bigham,  J.  (ante,  p.  47,  [1899]  2  Q.  B. 
101),  affirmed. 

-A^ppeaA  of  the  defendant  from  the  judgment  of 
Bi^ham,  J.,  in  an  action  tried  without  a  jury  in  tlie 

Co.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
^    '  at-Lftw. 

(b,)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
^  '  at-Law. 


Commercial  Court,  reported  ante,  p.  47,  [1899]  2  Q.  B. 
401. 

The  action  was  brought  by  the  owners  of  the 
steamship  Fdbridge  to  recover  a  loss  under  a  policy  of 
insurance  subscribed  by  the  defendant. 

The  policy,  which  was  a  time  policy,  in  the  ordinary 
Lloyd's  form,  was  expressed  to  be  "  during  the  space 
of  twelve  calendar  months  from  noon  June  1,  1897, 
and  ending  at  noon  June  1,  1898,  as  employment  may 
offer  in  port  and  at  sea,  in  dock  or  graving  dock,  and 
on  way,  sridirons,  pontoons,  at  all  times,  and  in  all 
places  and  on  all  occasions,  services,  and  trades  what- 
ever and  wheresoever  under  steam  or  sail,  on  the  body, 
tackle,  apparel,  ordnance,  munitions,  artillery,  boats, 
and  other  furniture  of  or  in  the  good  ship  or  vessel 
Fdbridge:' 

The  question  was  whether  the  policy  covered  a  loss 
of  dunnage  mats  and  separating  cloths  used  in 
connection  with  the  carriage  of  grain  cargoes,  The 
Felbridge  being  a  vessel  usoally  engaged  in  the  Black 
Sea  grdun  trade,  in  which  trade  it  is  customary  for 
^e  ships  to  cirry  these  mats  and  cloths.  The  mats 
are  used  to  prevent  the  cargo  from  getting  damp,  and 
the  cloths  are  used  for  the  parpose  of  separating  the 
different  parcels  of  goods.  At  the  time  of  the  loss, 
The  Fdbridge  was  on  a  voyage  from  America  and  the 
mats  and  cloths  were  not  being  used,  boards  being 
substituted  for  the  mats,  and  the  cloths  not  being 
required  as  there  was  only  one  consignment  of  goods. 
The  mats  and  cloths  were  therefore  stored  away  in 
the  fore  peak.  During  the  voyage  the  ship  came 
into  collision  with  a  pier-head,  stem  on,  and  a 
number  of  the  mats  and  cloths  were  washed  away  and 
lost. 

Bigham,  J.,  gave  judgment  for  the  plaintiffj. 

The  defendant  appealed. 

Joseph  Walton,  Q.G.,  and  J.  A.  Hamilton,  for  the 
defendant. — These  mats  and  cloths  formed  no 
integral  part  of  the  ship,  but  merely  afforded  facilities 
for  the  carriage  of  the  cargo.  They  are  therefore 
not  covered  by  the  policy :  MoArthur  on  Marine 
Insurance  (2nd  ed.)  p.  57 ;  Hoskins  v.  Pickersgill,  3 
Doug.  222 ;  Gale  v.  Laurie,  5  B.  &  C.  156.  There  is 
a  distinction  between  a  shipowner  in  his  capacity  as 
owner  of  a  ship  and  as  a  carrier  of  goods  by  sea. 
Things  required  by  him  in  the  latter  capacity  are 
not  oovered  by  a  policy  on  ship,  and  the  word 
*' furniture"  in  this  policy  must  be  construed  as 
referring  to  something  riusdem  generis  as  "  boat  **  or 
''artillery."  Bigham,  J.,  said  this  ship  would  not 
have  been  seaworthy  without  having  the  mats  and 
cloths  on  board.  That  is  not  so,  for  the  mats  and 
cloths  were  only  used  in  connection  with  a  particular 
kind  of  trade,  and  had  nothing  to  do  with  the  sea- 
worthiness of  the  ship  from  the  point  of  view  of  the 
owner. 

Bobertson  v.  Ewer,  1  T.  E.  127  ;  Brcugh  v.  Whitmore, 
4  T.  E.  206 ;  and  Hill  v.  PatUn,  8  E^t  373,  were 
also  referred  to. 

Bufus  Isaacs,  Q»C.,  and  Montague  Lush,  for  the 
plaintiffs,  were  not  called  upon. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  This  is  a  time  policy 
covering  a  trading  ship  in  the  largest  possible  way, 
and  it  is  not  disputed  that  the  trade  in  which 
the  ship  was  engap;ed  was  contemplated  by  this 
policy.  [His  lordship  read  the  portions  of  the  policy 
set  out  above.]  The  evidence  is  uncontradicted  that 
in  the  Black  Sea  grain  trade  dunnage  mats  and 
separating  cloths  are  always  required  on  such  voyages 
as  that  on  which  the  ship  usually  sailed.  If  that  is 
BO,  the  mats  and  cloths,  in  my  opinion,  obviously 
form  part  of  the  furniture  of  the  ship.    The  defendant 
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takes  ezoeption  to  the  statement  by  Bigham,  J.,  that 
the  ship  would  be  unseaworthy  if  she  went  to  sea  wiUi 
ont  the  mats  or  olotha.  The  mats  are  used  for  Uying  on 
the  floor  of  the  ship  to  preserve  the  cargo  from 
damage  by  water,  and  I  agree  with  Bigham,  J.,  that 
without  them  the  ship  would  not  be  seaworthy. 
With  regard  to  the  separating  cloths,  there  is  un- 
contradicted eyidenoe  that  they  form  part  of  the 
furniture  of  the  ship.  Bigham,  J.,  said  as  to  this : 
*'  I  can  see  no  distinotion  between  these  and  moTable 
bulkheads,  which  it  was  admitted  by  the  defendant 
would  form  part  of  the  ship's  furniture."  The  same 
admission  was  made  in  tius  court,  and  if  movable 
bulkheads  would  form  part  of  the  fumiture  of  the 
ship,  wh^  are  not  the  separating  cloths  also  part  of 
the  furmture  P  I  see  no  distinction  between  the  two 
cases.    The  appeal  must  be  dismissed. 

Yaughan  Williams,  L.J.— I  am  of  the  same 
opinion,  for  the  same  reasons. 

BoiocB.  L.J. — I  agree.  A  time  policy  such  as  this 
includes  fittings  and  things  in  the  nature  of  flttinffs, 
though  not  fixed  to  the  ship,  if  provided  by  the 
shipowner  for  the  purposes  of  uie  ship  and  reasonably 
necessary  for  the  carriage  of  the  cargo  ordinarily 
carried  by  the  ship,  even  though  not  actually  in  use 
at  the  time  when  the  loss  occurred. 

Appeal  dumieaed. 

Solicitors  for  the  plaintiffs,  BoUereU  dk  Roche,  for 
Vauglian  &  Roche,  Cardiff. 

Solicitors  for  the  defendant,  Waltone,  Johnson,  Buhh 
&  WhcUton. 


March  20,  22; 
April  9. 


From  Chan.  Div.  \ 

(Lindley,  M.E.,  Rigby  and  > 

Vaughan  WiUiams  L.JJ.]     j 

Alexandeb  v.  Automatic  Telefhoks  Co.  (a.) 

Company  —  Shares  —  Subscribers  to  memorandum  of 
association — Liability  on  shares — Payments  on  allot- 
ment — Special  bargain-^Dirtctors — Breach  of  duty. 

Subscribers  to  a  memorandum  of  association  o/  a 
company  limited  by  shares  are  only  liable  by  virtue  of 
their  subscription  to  pay  up  the  amount  of  their  shares 
€U  and  w?ien  called  up. 

It  follows  that,  in  the  absence  of  any  special  agreement 
or  article  requiring  a  subscriber  of  a  memorandum  of 
association  to  make  some  paymefd  on  subscription  or 
allotment t  nothing  is  payable  by  him  as  a  subscriber  in 
respect  of  his  shares  until  calls  are  made  on  them. 

Where,  however,  directors  who  were  subscribers  to  the 
memorandum  of  association  of  a  company  allotted  to 
themselves  the  shares  set  opposite  their  names  in  the 
memorandum  without  payment  on  allotments  but  required 
payment  on  allotment  from  other  shareholders,  and  then 
proceeded  to  make  a  further  call  on  the  shares  without 
paying  the  allotment  money  on  their  own  shares. 

Held,  that,  as  the  other  shareholders  had  not  known  or 
*sanctioned  the  directors  obtaining  the  advantage  of 
deferring  tfieir  own  contributions  to  the  company  at  the 
expense  of  the  other  shareholders,  there  was  a  distinct 
breach  of  duty  on  the  part  of  the  directors,  and  that  they 
were  bound  to  pay  up  ihe  allotment  moneys  in  the  same 
manner  as  the  other  shareholders. 

Decision  of  Gozens-Hardy,  J.,  [1899]  2  Ch.  302, 
reversed. 

This  was  an  appeal  from  a  decision  of  Cozans  -Hardy, 
J.  (reported  [1899]  2  Oh.  302,  47  W.  E.  Dig.  33). 


(a.)  Reported  by  J.  I.  Stibling,  Bsq.,  Barrister- 
at-Law. 


The  action  was  brought  by  Messrs.  li.  J.  Alexander 
and  J.  D.  Qibbs,  "  suing  on  behalf  of  themselves  and 
all  the  other  shareholders*'  in  the  defendant  company, 
against  the  company  and  three  of  its  directors — viz., 
Messrs.  Max  Margowski,  J.  Woolf  Cohen,  and  H.  G. 
Sworn.  The  other  members  of  the  board  were  the 
two  plaintiffs. 

The  company  was  incorporated  on  the  Ist  of  Jaly, 
1897,  with  a  capital  of  £100,000  in  shares  of  5s. 
each.  The  eight  signatories  to  its  memorandum  of 
association  were  Margowski  for  19,400  shares,  the 
same  gentleman  as  manaffinfl:  director  of  the  Hondurss 
Government  Banking  and  Trading  Co.  (Limited)  for 
6,000  shares,  the  plinntiff  Alexander  for  ten  shares, 
the  plaintiff  GHbbs  for  ten  shares.  Baron  Coben  for 
ten  shares,  Justin  Mendelson  for  ten  shares,  the 
defendant  Cohen  for  200  shares,  and  the  defendant 
Sworn  for  800  shues. 

Clause  5  of  the  articles  of  association  provided  that 
the  shares  of  the  company  should  be  "under  the 
contral  of  the  directors,  who  may,  subject  to  the 
terms  of  the  company's  memorandum  of  association, 
issue,  allot,  or  otnerwise  dispose  of  the'  same  to  saoh 
persons,  for  such  consideration,  and  upon  such  terms 
and  conditions  as  the  board  may  determine  .  .  .  and 
may  make  arrangements  on  the  issue  of  shares  for  a 
difference  between  the  holders  of  such  shares  in  the 
amoimtof  calls  to  be  paid  and  in  the  time  of  payment  of 
such  calls."  The  last  words  of  the  clause  are,  it 
should  be  observed,  justified  by  section  24  of  the 
Companies  Act,  1867.  Article  13  provided  that  the 
directors  might  '*  (subject  to  any  spdcial  terms  made 
on  allotment)  from  time  to  time  make  such  calls  upon 
the  members  in  respect  of  all  moneys  unpaid  en  their 
shares  as  they  thiiuc  fit,  provided  that  one  month's 
notice  at  least  is  given  of  the  time  and  place  for 
payment,  and  that  no  one  call  shall  exceed  20  per 
cent,  of  the  nominal  amount  of  the  shares,  and  thU 
such  calls  shall  be  made  at  intervals  of  not  less  than 
one  month."  The  memorandum  shares  and  a 
number  of  other  shares  were  allotted,  and  on  all  of 
them,  except  those  held  by  Margowski,  J.  W.  Cohen, 
Sworn,  and  the  Honduras  Co.,  the  sum  of  Ss. 
payable  on  allotment  had  been  paid.  In  respect  of 
the  excepted  shares  the  plaintiffs  alleged  that  only 
£784  in  all  had  been  paid,  and  that  on  these  shares 
there  was  still  due  and  payable  the  sum  of  £3,176, 
and  the  plaintiffs  complained  that  the  three  defen- 
dant directors,  being  a  majority  of  the  board,  were 
able  to,  and  did,  control  its  aotion  by  their  votes, 
and  in  breach  of  their  duty  as  directors  and  against 
the  interests  of  the  defendant  company  prevented 
the  passing  of  resolutions  for  taking  steps  to  enforce 
payment  by  those  defendants  or  the  Hondoras 
Co.  (in  which  they  were  said  to  be  interested),  of 
the  amounts  due  on  their  shares  and  the  shares 
held  hrv  the  Honduras  Co.  This,  however,  the 
plaintiffs  complained,  did  not  prevent  the  defen- 
dant directors  by  means  of  their  voting  power 
making  a  further  call  of  Is.  per  share,  and 
the  plaintiff's  case  was  that  the  defendant 
directors  were  acting  in  furtherance  of  their 
own  interests  and  in  fraud  of  the  rights 
of  the  other  shareholders,  and  were  using  the 
powers  entrosted  to  them  as  directors  for  their  own 
ends,  and  not  for  the  benefit  of  the  company.  It  was 
also  alleged  that  the  defendant  directors  had  control 
of  the  majority  of  the  votes  of  the  shareholderB  of  the 
defendant  company.  The  plaintiffs  accordingly  asked 
for  a  declaration  that  the  holders  of  the  memorandum 
shares  were  bound  to  pay  up  3s.  per  share— via.,  6d. 
on  application  and  2s.  6d.  on  allotment,  in  the  same 
way  as  the  holders  of  other  shares.  For  the  defence 
it  was  pleaded  that  on  the  30th  of  June,  1897, 
before  the  company  was  incorporated,  it  was  agieed 
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^  ftt  a  xneetiog  of  the  tiffiiatories  that  nothing  should 
J  be  payable  by  any  of  the  defendant  direoton  or  the 
^  Hondoras  Go.  on  application  or  allotment  in  respect 
\  of  their  memorandam  shares,  and  that  the  memor- 
,   andum  was  signed  by  them  on  this  condition ;  that  at 

a  board  meeting,  after  incorporation — viz.,  on  the  5th 
^  of  Joly,   1897,  two  resolutions  were  passed   (both 

plftintifFii  being  proaent  and  Toting  in  their  favour) 

for  the  allotment  of  shares;  that  by  the  first  resolu- 
'  tioo  the  memorandum  shares  were  allotted  without 
;^  requiring  any  payment  on  allotment,  and  that  by  the 
■^  second  resolutum  a  payment  of  28.  6d.  per  share  in 
-^respect  of  other  shares  was  required  on  allotment,  6d. 
"^per  ahare  havinff  been  already  paid  on  application  for 
*  theee  shares.  The  defendant  oireotors  also  said  that 
^  they  were  acting  under  the  articles  and  in  the  interests 
^  of  the  company,  and  had  committed  no  breach  of  duty. 

The  case  was  heard  before  Oozens-Hardy,  J.,  on  the 
•'llth  and  12th  of  May,  1899,  who  deUvered  the  fol- 
'  >^lowing  judgment : 

^-  "In  my  judgment  this  action  is  misconceiTed.  I 
^-assume  in  favour  of  the  plaintiffi  —  but  without 
rtn  the  least  deciding,  or  even  expressing  an  opinion 
s.'in,  their  favour — that  the  plaintifiEs  are  competent 
eto  sue  on  behalf  of  themselves  and  all  other 
i<ibe  shareholders  of  the  defendant  company.  What 
r  ^ey    ask    is    a    declaration    that   all    the    shares 

illotted  to  the  signatories  of  the  memorandum  of 
-.  ttsociatian  were  held  upon  the  same  terms  and 
1  inbject  to  the  same  conditions  as  the  shares  taken  by 
i;  she  public,  or,  in  other  words,  subject  to  the  obliga- 
£  ^tiou  to  pay  a  deposit  of  6d.  per  share  on  application 
y  4nd  a  f urtiier  sum  of  2s.  6d.  on  allotment  l^ow,  this 
;-slaiia  seems  to  be  based  upon  the  ground  that  there 
^^  a  an  immediate  debt  due  from  every  member  of  the 
^x>mpany  in  respect  of  uncalled  caratal.  That 
V  spp^ttn  to  me  to  be  an  entire  fallacy.    J^  the  words 

n  Ldndley,  M.B.,  in  In  re  Busnan  SpraU'B  PaterU, 
^6  W.  B.  514,  £1898]  2  Oh.  149,  uncalled  capital 
^M  not  a  debt — it  is  a  right  to  make  a 
^jall  and  create  a  debt.  It  is  not  correct  to 
^my    that  the  signatories   to  the  memorandum  of 

laaooiation,  by  virtue  of  which  they  agreed  to  become 
^  «Dd  became  members  of  the  company,  became  at  once 
|1  Lehtan  to  the  company  to  the  full  amoimt  of  their 
j'iuftrea.  Their  position  in  this  case  is  this,  and  this 
'  4ily — that  they  are  subject  to  article  13.  What  is 
'  he  effect  of  article  13  ?  A  member  is  to  be  liable, 
..part  from  any  special  terms,  to  pav  such  calls  as  the 
'  erectors  mav  from  time  to  time  make  upon  him ;  but 
Ue  IB  not  to  be  liable  and  cannot  be  compelled  to  pay 

'tlierwi«e  than  in  that  way.  There  is  a  further 
^  onitAtion  that  be  cannot  be  required  to  pay 
^ny    call  exceeding   20   per  cent,  of  the  nominal 

mount    of    the   sharers,  nor    can   he  be    required 

^  pay  a  call  except  at  intervals  of  one  month. 
^t   is    quite  true  that  there  is  a  power  to  make 

pecial  terms  on  allotment,  but  the  argument  on 

jie  part  of  the  plaintifiEs  seems  to  have  proceeded  on 


lumption  that  it  is  necessary  for  the  signatories 
>  prove  that  some  special  terms  are  made  in  their 
>voar.  On  the  contrary,  as  I  read  article  13,  it  is  for 
Sooe  who  allege  any  obligation  to  pay  otherwise 
jan  on  account  of  the  calls  made  at  due  intervals  and 
^th  d.ne  notice  to  prove  some  other  speoisl  terms  or 
i^rgain*  Now  we  have  the  special  terms  and  bargain 
~e  with  other  members  with  reference  to  the  6d. 
20.  6d.  The  appUoations  for  the  shares  in  respect 
"vrliioh  those  amounts  were  to  be  paid  were  made 
_^  ^rere  accepted  expressly  upon  those  terms — that 
■  aJaonld  be  paid  on  application  and  2s.  6d.  on 
Eotmant*  Tliatwaainstriotaocordanoewith  article  13. 
E^  wlma  is  aoTBQoh  arrangement  made  with  respect 
^  tfaie.  ahana  of  the  signatorieaP  loanfindnothmg, 
^  X  ftod  aifidflnoe  of  what  is  dearly  inconsistent 


with  any  such  arrangement  I  do  not  attach  weight 
to  what  took  place  on  the  30th  of  June,  1897,  which 
obviously  does  not  bind  the  company ;  but  it  furnishes 
a  motive  for  and  an  explanation  of  what  undoubtedly 
did  take  place  on  the  5th  of  Julv  after  incorporation. 
At  the  meeting  whidi  took  place  on  that  day  the 
allotments  were  made.  Not  only  were  separate  reso- 
lutions for  allotments  then  passed,  but  applications 
for  allotments  were  then  considered,  and  it  is  per- 
fectly dear  that  in  respect  of  these  signatories,  with 
whom  alone  I  have  to  deal,  the  allotments  were  made 
on  the  terms  that  nothing  should  be  payable  on 
application  or  allotment.  This  is  really  an  attempt, 
when  allotments  have  been  made  and  accepted  on 
those  terms,  to  alter  the  entire  contract  entered 
into  between  the  signatories  and  the  company,  and 
strangest  of  all,  it  is  an  attempt  made  by  two 
gentiemen  who  themsdves  approved  of  and  took 
part  in  passing  the  resolutions,  and  who  now  ask 
me  to  say  that  these  shares  could  ouly  have  been 
properly  allotted  upon  the  terms  of  the  signatories 
paying  6d.  on  application  and  2«.  6d.  on  ulotment. 
I  can  find  no  foundation  in  fact  and  nothing  in  law 
to  justify  me  in  arriving  at  such  a  condusion.  A 
member  of  a  company  is  not  liable  to  pay  anything 
except  in  respect  of  calls  made  in  the  manner  provided 
by  the  artidmi.  This  is  an  attempt  to  make  members 
of  the  company  pay  for  shares  otherwise  than  in 
accordance  with  the  articles.  In  my  judgment  the 
attempt  wholly  fails,  and  I  dismiss  the  action  with 
costs.'' 
The  plaintifib  appealed. 

Bawliruon,  Q.O.,  and  Dobh,  for  the  appellants.— 
The  respondents,  on  the  incorporation  of  the  com- 
pany, became  then  and  there  shareholders  to  the 
amount  they  had  agreed  to  take  by  the  memorandum 
of  association.  They  became,  accordingly,  immedi- 
ately liable  to  pay  the  full  amoimt  of  5s.  per  share. 
Artides  5  and  13  of  the  ariides  of  association  do  not 
apply  to  these  shares  at  all :  FothergilVa  case,  21  W.  B. 
301,  L.  B.  8  Ch.  App.  270.  at  p.  275.  Even  if  the  shares 
did  not  pass  on  incorporation,  but  only  on  the  5th  of 
July,  1897  (the  day  of  their  purported  allotment), 
yet,  since  nothing  was  then  said  as  to  their  payment, 
payment  in  full  became  immediatdy  due.  Bven 
awnrn'Tig  these  shares  were  excepted  from  payment 
of  apphcation  and  allotment  moneys  by  agree- 
ment of  the  30th  of  June,  1897,  application  and 
allotment  moneys  are  not  "calls,"  and  the  re- 
spondents remained  liable  to  these  latter.  Apart 
from  these  technical  grounds,  these  directors  were  in 
the  position  of  trustees,  and  had  no  right  to  use  their 
powers  to  forward  their  own  benefit.  lEu/us  Isaacs, 
Q,C.,  objected  that  this  point  was  given  up  in  the 
court  below.]  (a)  The  mere  fact  of  their  not  making 
calls  on  tbemsdves  is  ipso  f ado  evidence  of  malafidei. 
{h)  But  we  have  also  positive  evidence  to  prove  mala 
fides :  QUherVs  case,  18  W.  B.  938,  L.  B.  5  Ch.  App. 
559.  [LiiTDLEY,  M.B.— Your  two  clients  did  not 
dissent — they  were  parties  to  what  was  done— how 
can  they  now  complain  of  mala  fides  ?  ]  There  is 
nothing  to  show  we  understood  how  the  scheme 
would  really  work  out. 

Bu/us  Isaacs,  Q.C.,  P.  F.  Stokes,  and  Hon.  F. 
Biusell,  for  the  company  and  Margowski.— There  was 
no  mala  fides  in  the  case.  We  subscribed  on  these 
special  terms  to  try  and  prevent  the  whole  matter 
falling  through. 

Asthwry,  Q.C.,  and  Hamilton,  Q.C.,  for  Dr.  Sworn. 
— The  charge  of  mala  fides  was  abandoned  in  the 
court  bdow  and  cannot  now  be  urged  against  us. 
Apart  from  any  special  agreement  the  directors  had 
power  under  the  artides  to  make  calls  from  time  to 
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time  as  they  thoaght  fifc.    Unless  mala  fides  is  proved 
their  exercise  of  l£eir  discretion  cannot  be  impeached. 

J.  W.  Cohen  in  person. 

Bawlinson,  Q.C,  replied. 

LiNDLEY,  M!.B.— Sabsoribers  to  a  memorandum  of 
association  of  a  company  limited  by  shares  are  liable, 
and  only  liable,  by  yirtae  of  their  subscription  to  pay 
up  the  amount  of  their  shares  as  and  when  called  up. 
The  times  when  payments  are  to  be  made  and  the 
amounts  to  be  paid  are  not  prescribed  by  statute, 
except  by  section  38  of  the  Companies  Act,  1862, 
which  only  comes  into  operation  when  the  company 
is  beinp^  wound  up.  But  until  the  commencement  of 
the  winding  up  of  the  company  the  times  and 
amounts  of  payment  depend,  apart  from  express 
agreement  between  the  company  and  the  signatories, 
on  the  company's  articles  of  association.  In  the 
absence  of  other  articles,  Table  A  will  be  applicable. 
That  this  is  the  true  position  of  those  who  sign  the 
memorandum  of  association  is  perfectly  plain  from 
the  Companies  Act,  1862,  ss.  8,  11,  14,  15,  23, 
and  38,  and  Table  A,  articles  4-7.  A  subscriber  of  a 
memorandum  becomes  by  section  23  a  member  in 
respect  of  the  number  of  shares  subscribed  for  by  him, 
without  any  further  appUqation  by  him  or  allotment 
of  shares  to  him.  But  as  by  section  22  all  shares 
have  to  be  numbered,  and  the  numbers  must  be 
entered  in  the  register  (see  section  25),  there  must  be  an 
appropriation  to  each  subscriber  of  the  proper  number 
of  shares  properly  numbered,  not  to  constitute  him 
a  member,  but  to  enable  a  proper  register  to  be  kept, 
and  proper  certificates  to  be  given  and  transfers  made : 
see  sections  22,  25,  and  31,  and  Table  A,  articles  2,  3, 
and  8-16.  It  follows  from  this  that,  in  the  absence  of 
any  special  agreement  or  article  reqoiriog  a  subscriber 
of  a  memorandam  of  association  to  make  some  pay- 
ment on  subscription  or  allotment,  nothing  is  payable 
by  him  as  a  subscriber  in  resppct  of  his  shares  until 
calls  are  made  upon  thAoi.  This  is  the  strength  of 
the  defendants'  case.  Further,  if  more  shares  than 
those  taken  by  the  subscribers  of  the  memorandam 
are  issued  by  the  directors,  there  is  nothing  to  prevent 
them  from  offering  those  shares  on  such  terms  as 
regards  payment  to  the  company  on  application  and 
allotment  as  the  directors  may  think  expedient. 
Payments  so  required  to  be  made  are  not  calls, 
because  the  payments  are  to  be  made  by  persons 
who  are  not  yet  members;  but,  when  made,  those 
paymeuts  must  be  treated,  unless  otherwise  agreed, 
as  payments  on  account  of  the  nominal  capital  of  the 
company,  and  as  reducing  pro  tanto  the  liability  of 
thoso  who  pay.  Such  persons  have  nothiog  to  com- 
plain of  if  they  pay  according  to  their  birgain,  and 
the  subscribers  of  the  memorandam  pay  according  to 
theirs.  This  is  the  weakness  of  the  plaintiffs*  case. 
From  this  point  of  view  the  plaintiffs  have  no  ground 
of  complaint,  and  the  decision  appealed  from  is 
unimpecMohable.  But  there  is  another  point  of  view 
from  which  the  case  must  be  regarded.  There  are 
other  elements  in  the  case  which  have  to  be  taken  into 
oonsideration,  and  on  which  the  plaintiffs  strongly  rely. 
The  directors,  who  had  subscribed  the  memorandum 
for  an  unusually  large  number  of  shares,  issued  shares 
to  other  persons  on  tiie  terms  that  6d.  per  share  should 
be  paid  on  application  and  2s.  6d.  per  share  on  allot- 
ment—t.e.,  3s.  per  share  had  to  be  paid  by  the  allottees, 
whilst  the  directors  themselves  paid  nothing  in  respect 
of  tiieir  own  shares.  The  directors,  in  fact,  so 
managed  matters  as  to  place  themselves  in  a  better 
position  as  regards  payment  than  the  other  share- 
nolders,  and  they  aid  so  without  informing  the 
other  shareholders  of  the  fact.  This,  the  plaintiffis 
contend,  was  a  breach  of  duty  on  the  part  of  the 


directors  to  those  who  applied  for  and  took  shani 
upon  the  faith  that  the  directors  were  not  obtaims^ 
advantages  at  their  expense.    It  is  no  answer  to  thfl 
plaintiffs'  case  so  put  to   appeal   to  the  contnob 
alone,  for  the   charge  is  that  the  directors    were 
guilty  of  a  breach  of  duty  in  procuring  those  con- 
tracts,  and  in  taking  advantage  of  them  so  as  to 
benefit  themselves  at  the  expense  of  the  otber  shire- 
holders.    In  the  statement  of  claim  and  in  the  oouit 
below  the  defendants  were  charged  with  deliberste 
fraud ;  but  this  charge  was  ultimately  abandoned  in 
the  court  below,  and  having  been  abandoned,  it  csn- 
not  be  brought  forward  again,  or  be  listened  to  on 
appeal.    But,  apart  from  all  fraud,  and  although  tbe 
directors  acted  in  the  belief  that  they  were  doing 
nothing  wrong,  there  may,  nevertheless,  have  been 
a  breach  of  duty  such  as  is  relied   upon,  and  it  i) 
necessary  to  consider  whether  there  was  or  was  not 
The   company  was   registered  on   the    Ist  of  July, 
1897.     On  the   30  th   of  June   the   memorandum  of 
association  was  signed   and   the   subscribers  had  t 
meeting  at  which,  it  is  said,  they  agreed  that  the 
defendants  should   pay  nothing  in   respect  of  their 
shares  on  allotment.      Such   an  agreement,  if  ooae 
to,  could  not,  of  course,  bind  the  company,  which  v» 
not  then  formed.    But  the  defendants  say  that  tbe 
plaintiffs  Alexander  and  Gibbs  were  then  toldthtt 
the  defendants  were  not  to  pay  up  anything  on  tfadr 
shares  on  allotment,  and  that  the  plaintiffs  asaeoted 
to  this  arrangement.      The    plaintiffs  emphaticilir 
deny  that  they  knew  of  or  assented  to  any  such 
arrangement.    On  the  5th  of  July  the  first  meetxBi 
of  the  directors  was  held,  and  on  that  day  two  resda- 
tions  were  passed.   One  was  that  the  shares  subaeribed 
for  by  those  who  signed  the  memorandum  of  umomr 
tion  should  be  allotted  to  them.  The  re8'>lation  tnt^ 
them  as  applying  for  26,440  shares  of  5a.  eadi,  sad 
having  those  shares  allotted  to  them  in  the  quantitKS 
applied  for  by  each,    **  as  per  applications  and  aU<A- 
m»nt  sheet  marked  A  now  signed  by  the  chairman.** 
This  showed  that  three  of  those  subscribt^rs  of  tea 
shares    each — ^viz.,    Alexander,    Gibbs,     and   Bana 
Cohen,  had  paid  up  or  were  to  pay  up  38.  per  flhazeia 
respect  of  their  5s.  shares.     There  was  nothing  to 
show  that  the  other  subscribers  had  paid  or  woe 
to  pay  anything    on  their    shares.      There    was  a 
conflict  of  evidence  at  the  trial  as  to    whether  tba 
defendants    did  or   did    not   explain   to    their  c»- 
directors  that  they  did  not  intend  to  pay  up  Ss.  ob 
their  shares.    Tne  plaintiffs  Alexander    and   Gibbi 
distinctly  deny  that  they  were  told  anything  of  tkf 
sort.    They  deny  that  ihey  saw  the  sheet  A.    IV 
defendant  Cohen  and  the  secretary  say  that  it  wa^ 
explained  that  the  others  did  not  intend  to  pay.  mai 
that  the  sheet  A  was  produced.    Tbe  learned  jodf^ 
fiuds  that  Alrxanderand  Gibbs  knew  of  the  rPSola'irB 
and  concurred  in  it,  but  he  does  not  say  that  tks» 
gentlemen  are  not  to  be  believed  when  they  dear 
that  tiiey  were  informed  that  the  other  directors  wen 
not  going  to  pay.     Bo  far  as  it  is  neoessaiy  for  the 
defendants  to  rely  on  any  agreement  exempting  Iktm 
from  liability  to  pay  3s.  like  other  shareholders,  I  a& 
of  opinion  that  they  fail  in  proving  sudh  sn  agree- 
ment.   The  resolution  of  the  5th  of  July  to  whic^  I 
am  referring  did  not  by  itself,  and  i^Mut  from  tke 
conduct  of  the  defendants  as  directors,  either  inereaat 
or  diminish  the  defendants*  liability  as  subset ibei a  £^ 
the  memorandum  of  assodatiou.    It  simj^y  osEoad 
out    what    their    subscription  involved.    Tlw  othff 
resolution  passed  at  the  same  meetuijg  was  to  alkx 
9,560  shares  to  persons  who  had  applied  for  thesa  m 
payment  of  2s.  6d.  per  share.    This  was  in  additaaa 
to  6d.  per  share  already  paid  on  applioatiaai.    O^^ 
shares  have  been  issued  on  similar   tei  *"  ''^ 

the  plaintiffii  Alflzander  and  Qibbs  are 
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sharee   beaides    those   for    which   fhey   Buhaoribed 
the   memorandum  of   association;    and    they   paid 
up  Ss.  per   share    for   all   of  them   on  allotment. 
So  far,  therefore,  they  are  in  the  same  position  as  all 
the  other  shareholders  except  the  defendants.    The 
fact,  however,  that  three  subscribers  of  the  memor- 
andum paid  3s.  on  their  shares' whilst  the  defendants 
did  not,  is  difficult  to  reconcile  with  the  ezistenoe  of 
any  understanding  that  all  the  subscribers  should 
stand  on  their  strict  le^al  lights.     The  defendants 
rely  on  article  6  as  entitling  the  directors  to  issue 
shares  on  any  terms  they  think  expedient,  and  to 
make   difiEierences   between   some   shiiureholders   and 
others.    But  this,  I  am  satisfied,  is  an  afterthought. 
The  defendants  were  not,  in  fact,  acting  on  this  arSde 
at  all.     But,  even  if  they  did,  this  article  would  not, 
in  my  opinion,  justify  them  in  making  a  difference  in 
their  own  favour  without  disclosing  the  fact  to  the 
shareholders    and   obtaining   their    consent  to    the 
arrangement.      The  Court  of  Ohanoery  has  idways 
exacted. from  directors  the  observance  of  good  faith 
towards  their  shareholders  and  towards  those  who 
take  shares   from    the   company   and   become   co- 
adventurers  with  themselves  and  others  who  may  join 
them.  ^  The  maxim  caveat  emptor  has  no  application 
to  such  cases,  and  directors  wno  so  use  their  powers 
as  to  obtain  benefits  for  themselves  at  the  expense 
of  the  shareholders,  without  informing  them  of  the 
fact,  ceuinot  retain  those  benefits  and  must  account 
for  them  to  the  company,  so  that  all  the  shareholders 
may  participate  in  them.     Oilherfs  case  is  only  one  of 
many  instances  illustrating  this  principle.     In  this 
case  there  is  no  question  that,  by  obtaining  3s.  a 
share  from  the  other  shareholders  and  paying  nothing 
themselves,  the  defendants   threw  upon  uxe   other 
shareholders  a  burden  which  they  did  not  share  them- 
selves.   It  is  true  that  by  artide  121  dividends  were 
only  payable  in  proportion  to  the  amounts  paid  up  on 
the  shares ;  and  as  regards  dividends,  had  there  been 
any,  the  defendants  would  have  been  at  a  disadvantage. 
Bot  the  advantage  they  obtained  at  the  expense  of 
the  other  shareholders  was  the  ad?antage  of  deferring 
their  own  contributions  to  the  funds  of  the  company 
at  the  expense  of  the  other  shareholders.    This,  in  my 
opinion,  was  a  clear  breach  of  duty,  unless  the  other 
shareholders  knew  of   it  and   sanctioned   it.      The 
defendants  say  that  the  memorandum  and  artides, 
which  named  the  first  directors,  gave  notice  to  all 
the  shareholders  that  nothing  was  payable  by  the 
defendants  except  when  calls  were  made  on  their 
shares.      The   defendants    further  say   that,  at   all 
events,  the  plaintiffs  Alexander  and  Qibbs  knew  and 
assented  to  what  was  done,  and  that  this  action,  there- 
fore, cannot  be  sustained  by  them.    As  regards  the 
notioe  given  by  the  memorandum  and  the  articles  to 
the  shareholders  generally,  I  am  clearly  of  opinion 
tbat  they  give  no  notice  of  anything  except  what 
thf'y  expressly  state;  they  give  no  notioe  at  all  that 
the  directors  would  so  exercise  their  powers,  and  so 
act   towards  their  shareholders,  as  to  benefit  them- 
selves at  their  expense.    It  is  impossible  to  come  to 
the  condnsion  that  the  applicants  for  shares  knew  of 
or  sanctioned  the  conduct  of  which  they  now  com- 
plain.   The  next  question  is,  whether  the  plaintiffs 
Alexander  and  Qibbs  knew  of  and  assented  to  any 
arrangement  to  the  effect  that  the  defenduits  should 
be    in  a  better  position  than  themselves  and  other 
shareholders  as  regards  payment  on  allotment.    As 
already  stated,  the  plaintiffs  emphatically  deny  that 
they  knew  anything  of  the  sort,  and  ti^ey  say  that 
they  first  discovered  in  July  or  August,  1898,  that 
the  defendants  had  not  paid  up  3s.  on  aUotment  like 
other    shareholders.     They   say,   that    they    were 
unable  to  see  the  books  and  ascertain  the  facts  before 
that  time.    They  say,  and  Bhodes,  the  solidtor,  con- 


firms them,  that  nothing  was  said  when  the 
memorandum  of  association  was  simed  on  the  30th 
of  June,  1897,  about  not  paying  like  other  share- 
holders; and  the  plaintiffs  say  that  nothing  was 
said  about  it  when  the  allotment  was  made  on  the  5th 
of  July,  1897.  Against  this  must  be  set  the  resolutions 
then  passed,  and  the  testimony  of  Mr.  Oohen  and 
Mendelson,  the  secretary  of  the  company.  I  have 
already  referred  to  the  resolutions  and  me  sheet  A. 
Oozens-Hardy,  J.,  was  so  struck  by  these  that,  before 
hearing  Cohen's  evidence,  he  intimated  that  he  was 
in  favour  of  the  defendants.  That  would  certainly 
not  be  my  own  view.  But  Cohen's  evidence  must  be 
considered.  [HIb  lordship  reviewed  the  evidence,  and 
continued :]  In  this  state  of  the  evidence  the  only 
condusion  I  can  come  to  is  that  there  was  some 
understanding  between  some  of  the  persons  who 
signed  the  memorandum  of  association  that  Margo  wski 
and  one  or  two  of  his  friends  should  be  treated 
differently  from  other  shareholders  as  regards  pay- 
ment on  allotment,  but  that  neither  the  plaintiffi  nor 
any  of  the  shardiolders,  except  Margowski  and  his 
friends,  ever  knew  of  or  assented  to  the  use  they 
made  of  their  powers  to  secure  for  themselves  advan- 
tages as  to  ps^ent  at  the  expense  of  their  co- 
adventurers,  daving  carefully  read  the  shorthand 
notes  of  the  proceedings  of  the  court  bdow,  I  cannot 
hdp  thinking  that  Cozens-Hardy,  J.,  placed  too  much 
stress  on  the  resolutions,  and  treated  them  as  con- 
veving  more  information  than  they  really  were 
calculated  to  convey  or  did  convey  to  the  plaintiffs. 
If  the  learned  judge  had  said  that  he  did  not  believe 
the  plaintifiEs,  and  believed  Cohen  and  Mendelson 
rather  than  the  plaintiffs,  I  should  fed  more  difficulty 
than  I  do.  But  the  learned  judge  has  not  said  that 
he  disbelieved  the  plaintifb,  and  I  certainly  see  no 
reason  for  doing  so.  Upon  the  merits  of  the  case  I 
come  to  the  condusion  that  a  breach  of  duty  by  the 
directors  to  the  company  and  ihe  other  shazeholders 
in  it  has  been  established.  It  is  necessary,  however, 
to  consider  the  form  of  the  action  and  the  relief  which 
can  be  {pven.  The  breach  of  duty  to  the  company 
consists  m  depriving  the  company  of  the  use  of  the 
money  which  the  directors  ought  to  have  paid  up 
sooner  than  they  did.  I  cannot  regard  the  case  as 
one  of  mere  internal  management,  which,  according 
to  Foea  v.  HarhoUU,  2  Hare  461.  and  numerous  other 
cases,  the  court  leaves  the  shareholders  to  settle 
amongst  themsdves.  It  was  ascertained  and  admitted 
at  the  trial  that  when  this  action  was  commenced  the 
defendants  hdd  such  a  preponderance  of  shares  that 
they  could  not  be  controlled  by  the  other  shareholders. 
In  these  drcumstances,  an  action  by  some  share- 
holders, on  behalf  of  themselves  and  others,  ag^nst 
the  defendants  is  in  accordance  with  the  authorities, 
and  is  unobjectionable  in  form  :  see  Meriter  v.  Hooper's 
Telegraph  Co.,  22  W.  E.  396,  L.  E.  9  Ch.  App.  350. 
An  action  in  this  form  is  far  preferable  to  an  action 
in  the  name  of  the  company  and  then  a  fight  as  to  the 
right  to  use  the  name.  But  this  last  mode  of  procedure 
is  the  only  other  open  to  a  minority  of  shi^eholders 
in  cases  like  the  present.  Apart,  however,  from  the 
form  of  the  action,  the  defendants  contended  that, 
having  regard  to  the  pleadings  and  to  the  calls  made 
and  paid  since  the  action  was  brought,  and  to  what 
took  place  at  the  trial,  no  relief  could  now  be  given 
to  the  plaintiffs.  I  have  looked  very  caref  uUy  at  the 
pleadings,  and  have  observed  that  Cozens- Ha^y,  J., 
save  the  plaintiffs  leave  to  amend  their  daim  by 
mtrodudng  into  it  the  facts  stated  in  their  reply  to 
the  defence  put  in  by  the  defendants  Margowski  and 
Cohen.  Paragraph  6  of  this  reidy  raises  the  point 
proved  at  the  tnal — that  the  oirectors  practically 
controlled  the  voting  power  of  the  oompanv.  Mr. 
Eve,  who,  in  the  court  bdow,  placed  the  puuntiffs* 


550 


THE   WEEKLY  REPORTER,      [Jinia80,im)    VoL  XLVm 


CouBT  OP  Appeal. 


Alexandeb  v.  Automatio  Telephone  Co. 


GoTTBT  OP  Appeal. 


0886  on  its  true  equitable  basis,  gave  up  the  charges 
of  actual  fraud,  and,  calls  having  been  made  and  paid, 
he  did  not  ask  for  an  injunction  or  a  receiver.  But  he 
pressed  for  a  declaration  to  the  effect  that  the  defend- 
ants ought  to  have  paid  up  3s.  per  share  on  their 
shares  on  allotment.  This  was  never  abandoned. 
Having  regard  to  the  facts  alleged  in  the  plaintiflb' 
statement  of  claim  and  in  their  reply,  and  to  the  leave 
to  amend,  and  to  the  mode  in  which  the  plaintiffs' 
counsel  opened  the  plaintiffs'  case,  and  ursed  thebreach 
of  duty  of  the  defendants,  I  do  not  thmk  that  the 
defendants  can  successfully  maintain  that  they  have  to 
meet  on  appeal  a  really  different  case  from  that  wluch 
was  made  in  the  court  below.  The  plaintiffs'  case  was 
obscured  by  charges  of  fraud,  and  by  being  based  in 
their  pleadings,  and  to  some  extent  in  argument,  on 
legal  rather  than  on  equitable  grounds.  But  the 
facts  which  constitute  the  plaintiffs'  case  are  set  out 
in  the  pleadings,  and  were  fully  investigated  in  the 
court  below ;  and  Mr.  Eve  more  than  once  put  the 
plaintiffs*  case  on  its  true  basis.  The  plaintifb'  state- 
ment of  claim  is  full  of  charges  of  fraud.  These  have 
been  abcuidoned  and  the  plaintiffs  must  pay  all  the 
costs  occasioned  by  them.  But  it  does  not  follow 
that  their  action  ought  to  be  wholly  dismissed :  see 
Hilliard  v.  Eiffe,  L.  E.  7  H.  L.  39,  22  W.  E.  Dig. 
194.  The  proper  order  will  be :  Allow  the  appeal  and 
reverse  the  judgment  appealed  from.  Declare  that 
the  three  defendants — ^Margowski,  Cohen,  and  Sworn 
— were  gmlty  of  a  breach  of  their  duty  as  directors  in 
not  paying  to  the  company  in  respect  of  the  shares 
allotted  to  them  on  the  5th  of  July,  1897,  3s.  per  share, 
being  the  amount  which  they  obtained  from  the  other 
members  of  the  company  in  respect  of  shares  allotted 
to  them,  and  let  the  plcontiffi  have  liberty  to  apply 
for  an  order  for  payment  if  necessary.  Order  the 
three  defendants  to  pay  the  costs  of  tibe  appeal,  and 
also  the  costs  of  the  action,  except  such  costs  as  have 
been  occasioned  by  the  charges  of  fraud,  which  costs 
are  to  be  paid  by  the  plaintiffiei.  The  usual  set-off  as 
regards  these  costs. 

BiGBY,  L.  J. — Two  totally  different  lines  of  defence 
are  set  up^  by  the  respective  counsel  for  the  directors 
Margowski  and  Cohen,  and  for  Sworn  separately,  on 
the  hearing  of  this  appeal,  and  iJie  defences  are  not 
only  different  but  irreconcilable,  if  not  contradictory. 

The  first  depends  on  an  alleged  agreement  or  under- 
standing that  Margowski,  Cohen,  and  Sveom,  and  a 
certain  company  for  which  Margowski  signed,  should 
have  time  for  paying  up  the  money  due  on  the  shares 
taken  by  them.  How  much  time  was  to  be  given  is 
on  the  parol  evidence  not  very  clearly  defined,  but  the 
time  which  actually  elapsed  before  any  call  was  made 
upon  them  exceeded  one  year  and  a-quarter  (the  1st 
of  July,  1897,  to  the  18th  of  October.  1898J,  and  the 
call  was  made  after  the  commencement  of  tne  action. 

This  agreement  or  understanding  is  said  to  have 
been  arrived  at  on  the  30th  of  June,  1897,  or  at  any 
rate  on  the  5th  of  July,  1897,  at  the  first  meeting  of 
the  board  of  the  company. 

The  second  defence  tiirows  over  altogether   this 
alleged  agreement,  and  depends  simply  upon    the  ] 
signature  of  the  memorandum  and  articles  of  associa-  | 
tion. 

On  the  30th  of  June,  there  was  what  is  called  by 
the  defendants  a  meeting  of  the  signatories  of  the 
memorandum  and  articles  of  association. 

This  would  be  more  properly  called  an  appointment 
to  obtain  signatures,  since  it  was  not  ascertained  who 
were  the  signatories  and  for  what  number  of  shares, 
and  in  any  event  there  could  be  no  business  transacted 
beyond  the  obtaioing  of  the  signatures,  as  the  signa- 
tories had  no  business. 

Mr.  Khodes,  a  solicitor,  attended  for  the  purpose  of ; 


witnessinff  the  signatures,  and  did  witnen  eaeh  of 
them.  The  company  was  not  incorponited  until  the 
1st  of  July,  1897.  As  the  company  was  not  yet 
formed  on  the  30th  of  June,  no  agreement  coold 
possibly  be  then  arrived  at  which  would  bind  the 
company  when  formed,  and  no  agreement  for  tiie 
benralt  of  three  out  of  five  directors  could  be  anired 
at  by  resolution  of  the  board  at  the  meeting  of  tbe 
5th  of  July,  aforttorit  when  there  was  no  txaoe  on  the 
minutes  of  the  alleged  agreement  At  most  the 
plaintifiiB,  who  are  two  of  the  directors,  might  be  held, 
if  the  evidence  established  such  a  case,  to  be  persoosllf 
barred  from  commencing  an  action  and  bo  m>m  sniog 
on  behalf  of  themselves  and  otlier  shazeholderB,  audit 
is  solely  with  the  object  of  ascertaining  whether  they 
are  so  barred  that  it  is  wortii  while  looking  into  the 
evidence  at  alL 

But  what  actually  took  place  at  the  so-oalled  mestiqg 
of  the  30th  of  June,  or  atthe  meeting  of  the  5th  of  Jolj, 
is,  independently  of  any  contradiction,  by  no  mesiii 
clearly  made  out  by  the  defendante,  on  wnom  is  ths 
onus  of  proving  what,  if  anything,  will  he  of 
advantage  to  them.  There  is  no  note  in  writing  of 
what  is  alleged  to  have  taken  place  of  earlier  date 
than  the  18th  of  October,  1898,  made  more  tfaaa 
a  year  and  a-quarter  after  the  event,  lad 
pending  this  action,  and  entered  in  a  minate  of  the 
company  of  that  date,  the  accuracy  of  which  wh 
challenged  at  the  tima  Indeed,  I  should  infer  tket 
it  was  the  deliberate  intention  of  the  defendantu  wA 
to  disclose  the  agreement  or  understanding  by  which, 
as  they  say,  they  were  entitled  to  defer  petyment  of 
callF. 

As  to  what  actually  took  place  on  the  30tfa  of  Jane, 
1897,  the  nature  of  the  evidence  is  remarkable.  [His 
lordship  then  discussed  the  evidence,  and  oontimicd:] 
I  cannot  arrive  at  the  conclusion  that  it  was  estdh 
lished  that  the  plaintiffs  knew  anything  about  aar 
special  understanding  or  agreement  i^oh.  wow 
prevent  them  from  bringing  an  action,  even  if  know- 
ledge of  an  understanding  or  agreement  not  biBdia| 
on  the  company  would  have  prevented  them,  viiidh  I 
think  more  than  doubtful  That  there  wa«  in  fact  no 
such  understanding  or  agreement  wfaidi  oonld  head 
the  compuiy  or  absent  shareholders  is  abnndaatlf 
defendants    acted    throoghovit     end 


their     behalf    at    if 


dear.       The 

the    case    was    aig:ued    on 

directors     were     justified     in     extaxamn^ 

vested  in  them  exactly  as  they  pleaaed  so  kmif  as  ttsy 

did  not  violate  the  express  terms  of  the  powen.    The 

equitoble  doctrine,  well  established  as  it  is^  that  tfa^ 

as  fiduciary  donees  of  the  powers  are  boond  to  exerdse 

them  so  as  not  to  give  themselves  an  advantage  of« 

other  shareholders  was  practically  ignored,  tbo«^ 

since  the  Judicature  Act  it  is  the  paramonnt  rule  not 

only  in  courte  of  equity  but  in  all  oourta,  and  tbowh 

it  was  expressly  invoked  by  Mr.  Eve  on  behalf  off  as 

Elaintifis.  Assuming  for  the  moment  that  coansdior 
^r.  Sworn  were  justified  in  throwing  ov«r  tta 
agreement  which  had  been  relied  upon  as  to  n  xigkt 
on  the  part  of  the  defendante  Margowski,  Cohan,  and 
Sworn  to  postpone  payment  on  the  shares  snbsoBbed 
for  by  them,  let  us  see  how  the  matter  stood  ok  tibs 
articles  of  association  alone.  Under  artiole  d  the 
directors  had  power  to  issue  and  allot  aharca  Cor  saoh 
consideration  and  upon  such  terms  as  the  board  i 
determine.  The  defendant  directors  beoame  at 
on  the  incorporation  of  the  company  by 
their  signature  of  the  memorandum  and 
members  of  the  company  for  the  full  number  of  i 
subscribed  for  by  them  respectivety, 
in  the  case  of  li^ogowski  the  shares 
on  behalf  of  the  Honduras  Oo.  (lioDdted). 
was  perceived  that  they  would  not  under  thte  i 
literally  applied  become  liable  for  any  sums  payable 
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on  appHoaiion  or  aUotment,  bat  only  under  srtiole  13 
npon  oalls  made  in  aooozdanoe  therewith.    Acoord- 
ingly,  in  addition  to  the  10  per  oent.,  or  6d.  per 
share*  charged  on  application,  the  directors  by  the 
second  resolntion  for  allotment,  passed  on  the  6th  of 
Jnly,  made  a  further  50  per  cent.,  or  28.   6d.  per 
share,  payable  on  allotment,  the  three  defendant  direc- 
tors hoping  and  expecting  to  escape  liability  for  tins 
3s«  altogether,  and  only  to  become  liable  as  and  when 
they  made  cells  on  shares.    They  did  not  extend  this 
immnnity  to  all  the  subscribers  to  the  memorandum 
and  articles,  but  put  down  on  allotment  sheet  A 
in  a  column  indicating  what  sums  were  payable  on 
application  and  allotment  against  the  shares  sub- 
Boribed  for  by  all  the  signatories  except  the  three 
defendants   and  the   secretary   the  sum  of  6d.  on 
application  and  2s.  6d.  on  allotment,  leavins  blanks 
Against  the  shares  taken  by  the  three  defendants  and 
tbe  secretary.    In  this  manner  tiie  three  defendants 
Hionght  to  escape  liability  in  ren>ect  to  the  3s.  per 
share,  while  charging  eyery  shar^older  other  than 
themselTCS  and  the  secretary  with  that  amount,  which 
was    at   once   called   up.     Whether   the   secretary 
paid    up   the    3s.   per   share    on   the   shares   suIh 
scribed     for    by    lum    does    not    plainlj^   appear. 
It  is  true  that  the  three  directors  remained  liable 
to   calls  in  respect  of  the  whole  58.  per  share  in 
ao(»rdance  with  clause  13,  but  they  did  not  exercise 
the  ix>wer  of  making  calls,  and  had  not  done  so  to 
any  extent  at  the  time  of  the  commencement  of  the 
action.     Now,   doubtless,    the  shareholders   having 
notice  of  the  articles,  might  have  kDown  that  it  was 
quite  possible  that  the  ^wers  of  the  directors  might 
be  manipulated  after  this  fashion  without  violation  of 
the  express  terms  of  the  articles.    But  such  manipu- 
lation gave  a  dear  advantage  to  the  three  defendant 
directors  over  other  shareholders,  who,  by  virtue  of 
the  equitable  rule,  had  a  right  to  suppose  that  no  such 
advantage  would  be  taken.    There  would  have  been 
no  more  difficulty  so  far  as  the  terms  of  the  articles 
were  concerned  in  enforoine  payment  of  the  3s.  per 
share  from  the  three  defendants  than  from  the  three 
otlier  subscribers  of  the  memorandum  and  articles, 
vrho  were  called  upon  to  pay  it.    In  fact  they  had 
only  to  renounce  the  beoefit  enabling  them  according 
to  the  letter  of  the  articles  to  escape  payment,  and 
the  conclusion  would  have  followed,    ubunsel  for  the 
defendant  Sworn  argued  vehemently  that  when  once 
it  came  to  a  question  of  waiving  right  the  defendants 
most  succeed,  as  they  could  not  be  compelled  to  waive. 
If  waivi»r  were  necessary  to  enable  them  to  come  on 
i-qaal  terms  with  the  other  shareholders  they  were 
boixiid  to  waive,  otherwise  by  virtue  of  an  immunity 
which  they  themselves  had  provided  for  by  the  terms 
of    the  articles  which  they  introduced,  thev  would 
evsule  the  paramount  duty  of  acting  equally  between 
themaelves  and  other  shareholders.     Therefore,  even 
withont  an  agreement  in  their  favour,  the  defendants 
would  be  liable  for  the  3«.  per   share.      But  the 
director  defendants  did  not  even  profess  to  be  acting  on 
the  surtides  alone.    They  set  up  throughout  the  action 
that  they  had  a  separate  agreement  for  the  benefit 
of  three,  and  the  three  only,  and  the  famous  minute 
of  tlie  18th  of  October,  1898,  and  the  evidence  put 
f orvrard  in  support  of  it  have  no  meaning  on  any 
other  hypothesis.    As  hereinbefore  pointed  out,  they 
xvpreaented  on  the  5th  of  July  that  they  had  made  an 
oSer  to  subscribe  for  shares  which  was  still  open  and 
was  sMXsepted,  and  that  sluures  were  allotted  to  them 
ac(x>rdingly.    And  although  counsel  fot  Dr.  Sworn, 
after  the  evidence  had  all  been  read  and  the  argu- 
ments based  upon  it  had  been  concluded,  tried  to  with- 
draw    that   suggested  agreement,    it   was,  in    my 
jodg^ent,  altogether  too  late  to  do  so.    It  is  evident 
thAt   irith  an   agreement   such   as  that  suggested. 


the  question  whether  the  defendant  directors  had 
fairly  and  properly  exercised  their  trust  powers 
would  have  be^  very  different  from  what  it  would 
have  been  in  ^e  absence  of  such  an  agreement.  It 
wonld  not  have  been  possible  for  the  defendant  direc* 
tors  to  say  with  any  effect  that  they  had  altogether 
abandoned  the  agreement  in  their  favour  and  acted 
independently  of  it,  and  on  no  other  hypothesis  could 
they  have  sustained  the  proposition  that  they  had 
fairly  and  withont  leaning  one  way  or  another 
exercised  the  power  of  regulating  the  amounts  payable 
n^speotively  on  application  and  allotment  and  by  call. 
My  conclusion  is  uiat  there  was  a  failure  on  the  part 
of  the  three  director  defendants  to  exercise  the  powers 
as  they  ought  to  have  been  exercised,  and  that  they 
ought  to  be  held  to  the  representations  made  by  them 
on  the  5th  of  July,  and  to  be  taken  to  have  charged 
themselves  with  3s.  as  they  charged  the  other 
signatories  of  the  memorandum  and  the  applicants 
independently  of  the  memorandum  for  shares. 
The  learned  judge  seems  to  have  thought  that  the 
acquiescence  of  the  plaintiffs  Alexander  and  Qibbs  in 
the  two  resolutions  for  the  allotment  of  shares  was  of 
itself  sufficient  to  disentitle  them  to  sue,  but  in  this 
conclusion  I  am  unable  to  concur.  This  exclusive 
reliance  on  the  resolutions  accounts,  as  it  seems  to  me, 
for  the  fulure  to  examine  more  carefully  into  the 
evidence  as  to  separate  understanding  or  agreement 
I  do  not  think  that  the  learned  judge  gave  sufficient 
weight  to  the  equitable  rule. 

Aa  to  the  pleadings  and  the  point  open  to  the 
defendants  for  argument  on  the  appeal  and  the  costs, 
I  concur  with  the  Master  of  the  Bolls. 

Yaxtohan  Williams,  L.J. — The  material  facts 
seem  to  be  as  follows :  [His  lordship  stated  the  facts 
and  discussed  the  evidence,  and  continued:]  All 
this  makes  it  extremely  improbable  that  any  such 
agreement  was  made  as  is  recited  in  the  resolution  of 
the  18th  of  October,  1898. 

But  assume  that  it  was.  The  agreement  was 
withont  consideration,  and  was  in  fact  no  more  than 
an  exercise  by  the  directors  of  the  power  vested  in 
them  by  article  13  of  making  and  abstaining  to 
make  calls  on  particular  shareholders,  and  in  my 
judgment  the  resolution,  whether  taken  in  conjunc- 
tion with  thedlotment  ^eet  or  not,  does  not  amount 
to  an  agreement  for  postponement  of  any  part  of  the 
liability  of  the  signatories  in  respect  of  the  shares 
that  they  had  taken  by  signature. 

It  amounts  at  the  most  to  an  abstinence  by  the 
directors  from  calling  np  on  aUotment  the  3s.  which 
the  ordinary  applicants  were  called  on  to  pay. 

If  the  resolution  goes  further,  it  was  a  resolution 
which  the  directors  had  no  right  to  make  in  their 
own  favour,  and  the  mere  fact  that  they  purported 
so  to  do  would,  without  f  nrth(«r  evidence  of  fraudulent 
or  improper  motive,  be  sufficient  to  negative  any 
suggestion  that  such  a  resolntion  was  jMissed  in  the 
honest  exerdse  of  their  judgment  by  the  directors, 
for  a  director  cannot  use  his  power  of  making  calls 
for  his  own  interests :  see  CHiberfa  (xxm. 

It  is  impossible  to  read  the  evidence  withont  seeing 
that  the  case  really  set  up  by  the  defendants  was  that 
they  signed  the  memorandum  on  the  express  terms 
that  their  liability  on  the  shares  should  be  partially 
postponed,  and  that  any  "call'*  made  which  was 
mconsistent  with  that  postponement  woold  be  a 
«  call "  which  the  directors,  whoever  they  might  be, 
ought  not  to  make,  because  it  wonld  be  a  "call" 
inconsistent  with  an  agreement  between  the  company 
and  the  signatories  binding  on  the  company. 

It  is  true  Uiat  this  is  not  the  case  pleaded,  because 
the  case  pleaded  is  merely  that  the  signatories  took 
their  shares  on  the  terms  that  nothing  should  be 
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payable  upon  application  or  allotment,  but  that  snch 
shares  should  only  be  paid  up  on  "calls"  by  tiie 
directors  as  and  when  snoh  **  calls "  were  required 
for  the  purposes  of  the  company,  but  inasmuch  as 
want  of  money  by  the  company,  and  urgent  want  of 
money  by  the  company,  cannot  in  fact  be 
denied,  the  directors  were  necessarily  driven  to  justify 
not  caUing  up  the  3s.  from  themselves  on  the  ground 
of  the  alleged  agreement  binding  the  company  never  to 
do  BO. 

Doing  BO  would  have  provided  (having  regard  to 
the  large  number  of  shares  taken  by  the  signatories 
as  such)  a  larger  sum  than  the  Is.  call  made  on  the 
ordinary  shareholders,  and  this  even  though  the  call 
on  the  signatory  shareholders,  had  been  lumted  to  1b. 
a  share. 

The  outcome,  in  my  judgment,  is  that  there  was  no 
agreement  binding  on  the  company  for  postponement 
of  the  payment  by  the  signatories  of  any  part  of  the 
BiuuB  which  they  were  bound  to  pay  on  their  shares ; 
and  that  any  refraining  of  the  directors  from  calling 
up  the  sums  from  the  signatories  necessary  to  put 
them  on  a  level  with  the  other  shareholders  on  the 
alleged  ground  that  there  was  in  existence  an  agree- 
ment which  entitled  the  signatories  to  postponement 
of  liability  was  based  on  a  misconception  by  the 
directors  as  to  the  existence  of  such  an  agreement 
binding  the  company  and  a  breach  of  trust  committed 
by  them  for  their  own  interest. 

If,  on  the  other  hand,  the  directors  seek  to  j  ustify  their 
refusal  to  call  up  the  6d.  and  28. 6d.  from  the  signatories 
as  an  exercise  of  their  discretion,  it  seems  to  me  that, 
having  regard  to  the  want  of  money  by  the  company 
and  the  setting  up  by  the  directors  of  the  alleged 
agreement  to  postpone  as  justification  for  not  putting 
themselves  as  signatories  on  a  level  with  the  other 
shareholders,  the  action  of  the  directors  cannot  be 
regarded  as  an  exercise  of  discretion  at  all. 

%iey  considered  that  the  so-called  agreement 
precluded  the  exercise  of  any  discretion  in  the  matter. 
It  is  said  that  they  could  not  have  called  up  the  6d. 
and  2s.  6d.  except  by  calls  of  Is.  made  with  proper 
intervals  according  to  the  articles.  Well,  even  if  uiis 
were  so,  they  had  ample  opportunity  in  this  manner 
to  call  up  the  3s.,  and  they  have  not  done  it. 

The  last  point  which  I  have  to  deal  with  is  the 
suggestion  that  the  plaintifib,  having  been  privy  to 
the  resolution  of  the  dth  of  July,  cannot  as  plaiDtiffs, 
even  though  suing  on  behalf  of  themselves  aod  others, 
impeach  the  resolutions  to  which  they  were  privy.  I 
say  nothing  about^  the  antecedent  alleged  ttgreeuient, 
for,  as  I  have  already  said,  I  do  not  believe  this  was 
oommunicated  to  the  plaintifiEs.  The  answer,  so  far 
aB  the  resolutions  are  concerned,  is  that  the  cause  of 
action  here  does  not  impeach  those  resolutions 
properly  construed,  for  those  resolutions  do  not  involve 
any  agreement  for  postponement  of  any  liability  of 
the  signatories  on  their  shares. 

I  thick,  therefore,  that  the  judgment  of  Oozens- 
Hardy,  J.,  was  wrong  and  that  thu  appeal  ought  to 
be  allowed  with  costs  here  and  bslow. 

As  to  the  pleadings,  whatever  was  originally  prayed, 
ultimately  all  that  was  asked  was  a  declsration,  and 
Gozens-Hardy,  J.,  as  I  understand,  said  he  would 
make  the  necessary  amendments.  If  they  were  not 
actually  made,  these  amendments,  looking  to  the  issue 
really  fought  at  the  trial,  ought,  in  my  opinion,  to^be 
made. 

Bolidtors,  White  &  De  Buriatte;  Spyer  <fe  Sons; 
Haynes  A  ClaremonU 


Kiirt  Ctourt  of  f  ucrttce. 


Chan.  Div. 
Byrne,  J. 


j 


MarahSO. 


In  re  BsDDiNOTON. 
MiOHOLLB  V.  Sahubl.  (a.) 


WiUr-Gift  hy  testator  within  the  period  of  twdve  montti 
prior  to  his  death  of  property  to  legtUee — Ademftiak 
— Advancement — Sum  to  be  brought  into  aooonoA- 
Finance  Act,  1894  (57  dt  58  Vict,  c.  30),  a.  2,  wk- 
section  1  (c) ;  s,  9,  sub-section  1. 

Where  a  gift  inter  vivos  of  property  by  a  talaiar 
to  a  legatee  constitutes  an  ademption  pro  tanto  of  iht 
legacy  to  such  legatee  under  the  unll,  the  sum  to  bt 
brougJU  into  account  by  such  legatee  is  the  amoni 
advanced  less  the  estate  duty  charged  on  such  gifU 

Summons. 

This  was  a  summons  to  determine  several  pointi 
arising  on  the  oonstruotion  of  the  will  of  Mamioe 
Beddinffton,  deceased,  who  died  on  the  9th  of 
September,  1898,  one  of  which  points  only  oalls  for 

By  his  wiU  dated  the  30th  of  March,  1896,  Ihi 
testator  directed  that  his  residuary  estate  should  be 
divided  into  as  many  equal  shares  as  these  ahoald 
be  daughters  of  his  living  at  his  death,  or  who  dfeoeU 
have  died  in  his  lifetime  leaving  a  child  or  ddldns 
who  should  be  living  at  hu  death.  And  as  toewq 
share  so  appropriated  to  any  daughter  he  diredn 
his  trustees  to  pay  the  dividends  and  inoome  to  socb 
daughter  for  Ufe  for  her  separate  use  and  withoit 
power  of  anticipation,  and  after  her  deoesse  he 
directed  that  the  share  should  be  held  on  trart  iff 
her  children  or  child  at  the  age  of  twenty-ooe  cr 
marriage  in  the  usual  form. 

In  July,  1898,  and  therefore  within  a  period  ImiSbsm 
a  year  before  his  decease,  testator  contributed  thssaa 
of  £4,320  towards  the  purchase  of  a  residential  how 
for  one  of  his  daughters,  Sirs.  A.  B.  MiohoUa. 

In  1897,  the  testator  had  likewise  expended  the  isa 
of  £4,000  on  the  purchase  of  another  dwelling-boaKi 
which  by  an  indenture  of  settlement,  dated  the  20& 
of  June,  1898,  he  settled  on  another  daughter,  ftag 
Behrens,  her  husband  and  children,  on  the  tntt 
herein  mentioned. 

The  testator  left  him  surviving  seven  daaghtsn. 

No  daughter  of  the  testator  died  in  bis  hi^Sms 
leaving  a  child  living  at  his  death. 

The  question  was  raised  on  the  summona,  to  ^ioA 
thrte  of  the  executors  and  trustees  of  the  will  «<■« 
plaintiffs,  and  certain  of  the  beneficiaries  were  defeed- 
ants,  whether  in  ascertaining  the  share  of  the  readuBT 
estate  to  be  appropriated  to  BCrs.  MichoUs  and  Hn. 
Behrens  the  sums  contributed  to  the  purohaee  of  the 
said  houses  ought  to  be  brought  into  hotchpot  ^ 
accounted  for  by  them.  Byrne,  J.,  held  thst  u 
estimating  the  shares  of  these  ladies  in  the  rsadsnj 
estate  the  sums  expended  on  the  pnrchaae  of  ^ 
houses  ought  to  be  accounted  for.  The  qnestioa  ths 
arose  whether  the  whole  of  the  sum  advanced,  or  mk 
sum  less  estate  duty,  which  was  payable  «t  eight  pff 
cent.,  ought  to  be  brought  into  aoooimt. 

Norton,  Q.C.,  and  Alexander,  for  the  tnwtees. 

Rowden,  Q.C.,  and  Wood  HiU,  for  Mr*.  Mkbeb 
and  Mrs.  Behrens. — The  gifts  of  the  houses  wen  sea- 
tigently  charged  with  estate  duty  at  the  moment tkf 
were  given,  and  Mrs.  Behren's  house,  at  the  motf^ 
that  the  testator  gave  it,  was  contingently  Babjscitt 

(a.)  Reported  by  J.  Akthub  Pkioe,  Esq.,  Barriifsr 
at- Law. 
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estate  duty :  Finanoe  Aot,  1894,  a.  2,   sab-sectioa  1 ; 
&  9,  sab-seotion  1. 

Levett,  Q.Cf  and  Fawcua,  for  a  daaghter  of  the 
testator^  who  represented  the  class  of  iinadTanced 
daughters. 

Bybne,  J. — If  I  thought  by  reserving  judgment  I 
should  be  likely  to  come  to  a  more  accurate  conclusion 
I  should  do  so,  but  I  have  formed  my  view  upon  it, 
and  I  propose  to  give  it. 

In  this  case  the  question  arises  by  reason  of  the 

death  of  the  donor  of  a  certain  gift  within  the  year, 

the  consequence  of  which  is  that  the  eif  t  is  chargeable 

with  duty  under  the  Finance  Act.    l^w,  the  question 

arises  by  reason  of  the  doctrine  of  ademption.    I  have 

held  that  the  child  who  is  benefited  by  the  gift  is  bound 

to  bring  into  account  before  sharing  in  the  residue,  the 

value  of  the  benefit  received  by  reason  of  the  gift.  The 

question  of  ademption,  of  course,  never  arises  until  the 

death  of  the  donor.    Then  if  it  be  held  that  the  gift  is 

to  be  treated  as  an  advance,  you  have  to  ascertain  the 

amount  or  value  of  that  advance  which  has  to  be 

brought  in.    When  the  gift  was  made  there  was  a 

liability  which  would  arise  in  the  event  of  the  donor 

dying  within  the  year.    When  he  did  die  within  the 

year,   you    are  not  troubled  with  any  question  of 

actuarial  valuation  as  to  the  probable  amount  of  this 

contingent  liability,  but  you  say,  what  was  Uie  viJue 

of  the  gift  which  was  given  to  the  child  P    It  appears 

to  me  that  the  advance  was  an  advance  of  property 

which  was  subject  to  be  charged  with  duty  in  a 

certain  event ;  that  event  having  happened,  the  value 

of   the  property  so  advanced  was  lees  the  amount 

which  became  a  charge  upon  it  in  the  event  which 

happened,  aud  therefore,   as  it  appears  to  me,   the 

amount  to  be  brought  in,  is  the  value  after  dedocting 

this  which  did  become  a  charge  upon  the  property  so 

first  given. 

Solicitors,  MorUagu^  MileJutm,  do  Montagu, 


"^^Sl']  Feb.  7.  8;  March  9. 

Costa  Bioa  Railway  Co.  (Limited)  v.  Poewood.  {a,) 
Company — Dirt  dor — Contracts — Interest  of  director  in 

contracts — Disclosure — Profits — Companies  Act,  1862 

(25  cfc  26  Vict.  c.  89),  Table  A. 

The  articles  of  ctssocicttion  of  a  railway  company  pro- 
vided/or the  vacation  of  his  office  by  a  director  concerned 
in  the  profits  of  any  contract  with  the  company  unless 
he  declared  in  vrriting  the  nature  of  his  interest^  but  that 
••  no  director  shall  vacate  his  office  by  reason  of  his  being 
a    member  of  any  corporation,  company,  or  partnership 
tah-ich  haa  entered  into  contracts  with,  or  done  any  work 
/ar^  the  company,  or  by  reason  of  his  being  interested, 
either  in  his  individual  capacity  or  as  a  member  of  any 
company,  corporation,  or  partnership  in  any  adventure 
or  -utideriaking  in  which  the  company  may  also  have  an 
interest:' 

CTTie  railtvay  company  sought  to  make  the  estate  of  a 
director  liable  for  profits  received  by  him  by  reason  of 
can  trails  made  with  the  company  by  a  company  and  firm 
%n  taMch  he  was  interested,  but  which  interest  he  had  not 
disclosed. 

Heidi  follovnng  Imperial  Mercantile  Credit  Assooia- 
tioix  V.  Coleman,  18  PT.  R.  570,  L.  B.  6  Ch,  App.  558 
(jnot  overruled  on  this  point  in  21  W.  B.  696,  L,  R,  6 
^.  i.  Cos,  189),  iJiat  the  exception  in  the  article  applied, 
vind    that  the  action  must  be  dismissed,  there  being  no 

(«->  Koported  by  E.  A.  Daniell,  Esq.,  Bairister- 
at-Law. 


liability  to  account  for  profits  received  by  reason  of 
contrads  made  with  the  railway  company » 

Action. 

This  action  was  originally  commenced  in  1897  by 
the  plaintiff  company  against  Sir  Arthur  Forwood, 
claiming  a  declaration  that  the  defendant,  as  a 
director  of  the  plaintiff  company  from  April,  1886, 
to   February,   1896,  was  liable  to  account  for  all 

Srofits  made  by  the  Atlas  Steamship  Co.,  and  the 
rm  of  Leech,  Harrison,  &  Forwood,  and  the  firm  of 
Fim,  Forwood,  &  Kelloch ;  or,  alternatively,  for  idl 
profits  received  by  defendant  as  a  shareholder  in  the 
Atlas  Co.  and  as  a  member  of  the  said  firms  by 
means  of  the  *'  banana  "  and  "  syndicate ''  contracts. 
Sir  A.  Forwood  having  died  before  the  action 
came  on  for  trial,  the  action  was  revived  against  his 
executors,  and  the  question  arose  how  far  the 
executors  were  liable  for  profits  said  to  have  been 
made  by  the  deceased  out  of  contracts  entered  into 
by  the  pluntiff  company  with  the  above-mentioned 
company  and  firms. 
The  following  are  the  facts : 

One  Minor  Cooper  Keith  had,  previously  to  1884, 
worked  under  a  lease  from  the  Costa  Bica  Govern- 
ment a  railway  running  from  limon,  a  port  on  the 
Atlantic,  inland  to  Canllo. 

By  A  contract  made  in  April,  1884,  between  the 
Republic  of  Costa  Rica  of  the  one  part,  and  Keith  of 
the  other  part,  in  consideration  of  the  construction 
and  fitting  out  by  Keith  of  new  railways,  and  of  his 
repairing  and  altering  the  railways  then  in  existence, 
the  Republic  conveyed  to  him  the  lines  then  iu 
existence  and  the  new  lines  for  ninety-nine  yeard,  and 
granted  him  certain  land. 

The  contract  also  contained  a  provision  that  upon 
the  construction  of  the  railways  a  company  should  be 
formed  to  take  over  the  concession. 

Keith  grew  bananas  on  a  large  scale,  and  exported 
large  quantities  of  that  fruit  to  the  United  States ; 
the  Carillo  to  Limon  railway  connecting  the  banana- 
growing  districts  with  that  port,  whence  they  were 
shipped  to  New  York  aud  New  Orleans.  One  line  of 
steamers  owned  by  the  Atlas  Steamship  Co.  ran 
between  Limon  and  New  York,  and  another  line, 
owned  by  Phipps  &  Co.,  ran  between  that  port  and 
New  Orleans. 

Sir  Arthur  Forwood,  the  largest  shareholder  in  the 
Atlas  Steamship  Co.,  was  also  a  partner  in  Leech, 
Harrison,  &  Forwood,  their  managers,  who  wern 
entitled  to  a  percentage  on  the  gross  earnings,  and 
was  also  a  member  of  the  firm  of  Pim,  Forwood,  & 
Kelloch,  their  agents  in  America,  who  were  interested 
in  the  profits  of  the  banana  trade. 

In  April,  1886,  an  arrangement  was  made  between 
Keith,  the  Atlas  Co.,  and  Phipps  &  Co.  in  reference 
to  the  railways  and  the  c&rriage  of  bananas,  which 
sufficiently  appears  by  the  three  agreements  hereafter 
referred  to. 

On  26th  April,  1886,  the  plaintiff  company  w<  s 
incorporated  with  a  nominal  capital  of  £1,800,000  iu 
shares  of  £10  each. 

No  reference  was  made  to  the  said  agreements  in 
either  the  memorandum  or  articles  of  association. 

Article  81  provided  for  the  vacation  of  office 
of  director  '*  if  he  is  concerned  in  or  participates  in 
the  profits  of  any  contract  with  tne  company, 
or  of  any  work  done  for  the  company  withouc 
declaring  and  setting  forth  in  writing  the  nature  of 
his  interest."  Then  follow  rules  as  to  when  such 
declaration  shall  be  made,  and  the  article  continues : 
*'  But  the  above  rules  shall  be  subject  to  the  following 
exceptions  : 

<*That  no  director  shall  vacate  his  office  by  reason 
of  his  being  a  member  of  any  corporation,  company, 
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or  partnership  which  has  entered  into  oontraots  with, 
or  done  any  work  for,  the  oompany :  or  by  reason  of 
his  being  interested,  either  in  his  indiWdoal  capacity 
or  as  a  member  of  any  company,  coiporation,  or 
partnership,  in  any  adventore  or  undertaldng  in 
which  the  company  may  also  have  an  interest." 

Then  follows  a  provision  that  in  snch  a  case  any 
▼ote  given  by  him  shall  not  be  counted. 

By  the  first  agreement,  called  the  ''construction 
agreement,'*  dated  the  19th  of  May,  1886,  made  bet  ween 
tiie  plaintiff  company  of  the  one  part,  and  Keith  of  the 
6ther  part,  Keith  agreed  to  transfer  to  the  company 
the  concession  to  construct  and  equip  the  railways 
within  a  specified  time,  and  to  pay  interest  upon  the 
first  mortgage  debentures  of  tiie  company  until  the 
completion  of  the  railways,  and  until  they  had  been 
taken  over  by  the  company :  And  it  was  thereby 
agreed  that  Keith  should  be  entitled  to  the  whole 
of  an  intended  issue  of  first  and  second  debentures 
of  the  company,  and  also  to  such  portion  of  the 
share  capital  as  was  therein  mentioned,  with  the 
exceptions  therein  referred  to,  and  the  company  was, 
as  and  when  required  by  Keith,  to  issue  the  whole 
or  part  of  the  said  debentures  and  share  capital 
for  public  subscription. 

A  second  agreement,  called  the  ''  banana  agree- 
ment," dated  the  19th  of  May,  1886,  was  made 
between  the  plaintiff  compaiiy  of  the  first  part, 
Keith  of  the  second  part,  the  AtUs  Steamship  Co. 
of  the  third  part,  and  Pbipps  &  Co.  of  the  fourth 
part.  After  reciting  the  *'  construction  *'  agreement, 
and  that  Keith  was  carrying  bananas  on  the  Carillo 
to  limon  railway,  which  he  was  at  the  time  working 
himself;  that  the  parties  of  the  third  and  fourth 
parts  were  owners  of  steamers  engaged  in  the  banana 
carrying  trade,  which  were,  according  to  arrange- 
ments made  with  Keith,  being  worked  in  conjunction 
with  the  said  railway ;  that  the  plaintiff  company 
had  consented,  at  the  request  of  the  parties  thereto 
of  the  second,  third,  and  fourth  parts,  in  view  of  the 
future  transfer  to  the  pluntiff  company  of  the  said 
railways,  to  grant  facilities  and  make  arrangements 
with  reference  to  the  carrying  on  of  the  banana  trade 
upon  the  terms  therein  appearing ;  it  was  agreed  that 
the  plaintiff  company  should,  after  obtaining  possession 
of  the  railway,  and  while  the  said  agreement  remained 
in  force,  as  and  when  requested  by  Keith  or  his 
agents,  carry  to  Limon  and  store  on  vessels  to  be 
provided  by  the  parties  of  the  third  and  fourth  parts 
all  bananas  tendered  by  Keith. 

The  said  agreement  further  contained  provisions 
dealing  with  the  supply  of  special  trains,  the  pro- 
vision of  berths  for  the  vessels,  and  the  rates  of 
carriage,  which  were  guaranteed  to  reach  a  certain 
amount  per  annum. 

And  it  was  thereby  agreed  that  the  privileges 
thereby  granted  should  be  exclusively  confined  to  the 
parties  thereto,  and  that  the  plaintiff  company  should 
not,  while  the  agreement  continued,  confer  any 
privileges  on  anyone  else. 

By  a  third  agreement,  called  the  <' syndicate 
agreement."  dated  the  2l8t  of  June,  1886,  and  made 
between  Keith  of  the  first  part,  the  Atlas  Co.  of  the 
second  part,  and  Phipps  &  Co.  of  the  third  part 
(which  was  to  be  supplemental  to  the  '<  banana" 
contract  and  to  be  of  equal  duration),  Keith  agreed 
to  purchase  and  ship  at  limon  all  bananas  the  sub- 
ject of  the  contract,  and  to  sell  to  the  parties  of  the 
second  and  third  parts  as  therein  provided  aU  bananas 
in  any  way  under  his  contract. 

The  said  agreement  fixed  a  maximum  number  of 


the  joint  account  of  themselves  and  Keith;  and 
Phipps  &  Co.  wOTe  to  sell  bananas  in  New  Odssm 
for  tiie  joint  account  of  themselves  and  Keith. 

Provision  was  also  made  by  the  said  agreemoit 
whereby  profits  should  be  divided  or  losses  paid,  ai 
therein  mentioned,  by  Keith  and  the  company  whon 
steamer  had  carried  the  cargo  disposed  of. 

Sir  Arthur  Forwood  and  a  member  of  the  firm  of 
Phipps  &  Co.  were  directors  of  the  plaintiff  oompuy 
at  the  time  when  these  three  contracts  were  entered 
into  and  Sir  Arthur  Forwood  continued  in  the  offi» 
of  director  until  his  resignation  in  February,  1896. 

The  prospectus  of  the  plaintiff  oompany  did  not 
disclose  the  fact  that  Sir  Arthur  Forwood  and  lb. 
Phipps  were  interested  in  the  contracts  of  the  19tti 
of  May,  1886 ;  nor  did  Sir  Arthur  Forwood  make  any 
disclosure  of  interest  under  article  81. 

Profits  were  earned  under  the  "syndicate  agree- 
ment." 

NevUle,  Q.O.,  and  Younger,  Q.C.,  for  the  plaiatil 
company. 

Levett,  Q.Cf  8 win/en  Eady,  Q.C,  and  Bremnar.ix 
defendants. 

The  followiniz:  cases  were  cited :  Imperial  Mercantik 
Credit  Aasociation  v.  Coleman^  18  W.  R.  570,  L.  IL 
6  Ch.  App.  658,  21  W.  R.  696.  L.  R.  6  H.  L.  189; 
Dunne  v.  English,  L.  R.  18  Eq.  524;  Dean  t. 
MacDowtll,  26  W.  R.  486  8  Ch.  D.  345 ;  Ja«  t. 
Benham,  [1891]  2  Ch.  244,  39  W.  E.  Dig.  146; 
Cavendish  Bentinck  v.  Fenn,  36  W.  R.  641,  12  App. 
C*s.  652 ;  Whitney  v.  SmUh,  17  W.  R.  579.  L.  R.  4Ch. 
App.  513;  Farrar  v,  Farrars  {Limited),  37  W.  B. 
196.  40  Ch.  D.  395 ;  Aberdeen  Railway  Co,  v.  Bhtit, 
1  Macq.  461 ;  White  v.  City  of  Dmdon  Brewery  Cft., 
38  W.  R.  82,  42  Ch.  D.  237. 

March  9. — Btbne.  J.,  stated  the  facts  and  oos- 
tinued:— The  plaintiff  company  do  not  say  that  the 
''  banana''  contract  was  an  improper  contract  for  the 
railway  company,  but  they  rely  on  the  well-Vaova 
rule  of  equity,  that  no  trustee  or  person  in  a  fidadur 
position  shall  be  allowed  to  retain  a  profit  made  by 
means  of  the  use  of  any  part  of  the  trust  estate ;  aa^ 
they  say  that  Sir  A.  Forwood's  executors  oug^t  to 
accoimt  for  all  profits  made  by  the  Atlas  Co.  and  bf 
Leech,  Harrison,  &  Forwood  by  means  of  the 
«banaoa*'  and  "syndicate"  contracts;  or,  alter- 
natively, for  all  profits  due  to  the  said  onutnctt 
received  by  him  as  a  shareholder  in  the  AvJas  Co.  asd 
as  a  partner  in  the  said  firm. 

The  railway  and  the  undertaking  of  the  nulmr 
company  were  part  of  the  property  of  Uie  pkiatiff 
oompany ;  Sir  A.  Forwood,  as  a  director,  being  in  % 
fiduciary  relationship  to  it.  The  "  banana  "  coatfKi 
was  epecially  advantageous  to  Keith  and  otfasi 
interested  in  the  banana  trade,  and  made  the  earaiaf 
of  profits  easier  for  them;  and  as  the  larg^est  shai*- 
holder  in  the  Atlas  Co.,  and  senior  pwtaer  in  th« 
firm  of  Leech  &  Co.,  Sir  A.  Forwood  was  largiy 
interested  in  the  sale  of  bananas  under  that  eaoStpd^ 

In  my  opinion,  apart  from  the  articles  of  assofflstws 
of  the  plaintiff  oompany.  Sir  A.  Forwood's  sitote 
would  be  liable  to  account  to  the  platntiff  oooMMa? 
for  all  profits  made  by  him  personally  oat  of  ^ 
buiana  contract  as  a  shareholder  in  the  Atlas  Cix  sat 
as  a  partner  in  Leech  &  Co.  which  can  be  tiaosd  ti 
the  benefit  conferred  by  the  "banana"  oontnci  a 
reference  to  the  user  of  the  railway. 

Taking,  however,  the  view  which  I  do  of  the  aftki* 
of  association,  it  is  unneoessary  for  me  to  dsode  thi 


bananas  for  shipment  in  each  year ;  but  Keith  was  I  question  of  further  liability ;  but  I  must  not  be  takA 

precluded  from  entering  into  any  other  contract  with  I  in  omitting  to  deal  with  the  matter,  to  endons  w 

any  other-firm  as  to  the  excess.  I  view   that  Sir  A.  Forwood's  estate  could,   in  w 

The  Atlas  Co,  was  to  sell  bananas  in  New  York  for  Sabsenoe  of  ^r|4ples  like  the  present,  be  made  liaUs* 
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aooonnt  for  profits  made  by  the  Atlas  Co.  or  by 
Ijeech  &  Co.  by  means  of  the  contract.  It  is  said 
that  it  would  be  hard  to  ascertain  the  amount  of 
profit  made  by  Sir  A.  Forwood  owing  to  the  benefit 
conferred  by  tiie  <<  banana  *'  contract  This  might  be 
80,  bnt  in  Docker  ▼.  Somea,  2  Myl.  &  E.  655,  at  p.  667, 
the  Lord  Chancellor  points  out  that  the  mere  fact  that 
it  would  be  difficult  to  ascertain  the  amount  will  not 
prevent  the  court  from  doing  so  so  far  as  it  can. 

The  articles  of  association  of  the  plaintiff  company 
by  article  81  provide  for  the  vacation  of  the  office  of  a 
duector  '*  if  he  is  concerned  in  or  participate  in  the 
profits  of  any  contract  with  the  company,  or  of  any 
work  done  for  the  company,  without  declaring  and 
Bettanf  forth  the  nature  of  his  interest" 

It  is  admitted  that  Sir  A.  Forwood's  executors 
cannot  rely  on  this  clause,  as  no  declaration  was  ever 
made;  but  they  rely  on  the  exception,  *<that  no 
director  shall  vacate  his  office  by  reason  of  his  being  a 
member  of  any  corporation,  company,  or  partnership 
whioh  has  entered  into  contracts  with  or  done  work 
for  the  company,  or  by  reason  of  his  being  intereeted 
eitber  in  his  individual  capacity  or  as  a  member  of 
any  company,  corporation,  or  partnership  in  any 
adventure  or  undertaking  in  which  the  company  may 
alao  have  an  interest,"  with  a  provision  which  pre- 
vents his  vote  being  counted  in  such  a  case.  I  thiiik 
this  point  is  covered  by  the  decision  of  Lord  Hather- 
ley,  C,  in  Imperial  Mercantile  Credit  Association  v. 
Coleman,  [His  lordship  read  the  article  in  ^at  case 
and  the  judgment  of  the  Lord  Chancellor,  and  pro- 
ceeded :]  The  Companies  Act,  1862,  and  Table  A. 
clearly  recognize  that  this  is  a  matter  which  may  be 
regulated  by  the  company's  articles. 

The  present  clause  is  differentiy  worded  from  the 
clanse  in  that  case,  but  tiie  reasoning  of  Lord 
Hatherley  is  applicable  to  the  present  case. 

I  had  some  doubt  whether,  omng  to  the  use  of  the 
past  tense,  the  present  clause  applied  only  to  contracts 
^which  had  been  entered  into  prior  to  the  appointment 
as  a  director,  but  I  think  that  construction  would  be 
too  narrow. 

Although  Lord  Hatherley's  decision  was  reversed 
in  the  House  of  Lords,  it  remains  untouched  as 
reitards  the  present  point. 

Seliance  was  pla<>9d  on  what  Lord  Cairns  then 
said,  but  Lord  Cairns  does  not  touch  upon  Lord 
BAtherley's  reasoning  in  respect  of  a  clause  of  this 
description,  but  reserves  a  right  to  reconsider  the 
matter. 

The  plaintiff  company  therefore  fail  in  their  action, 
-wliioh  must  be  dismissed. 

Solicitors,  Norton^  Rose,  Norton,  &  Co.;  Aehurst, 
JI£arriSt  Crispf  &  Co. 


C«Sr°HSy.J.i  March  23.  29. 

In  re  Cabtsh. 
DoDDB  V.  Peabson.  (a.) 

Wm — Mortgage — Mortgagee    in  posseeaion — Devise    by 
miortgagee  of  mortgaged  property. 

Where  a  mortgagee  in  ponaeasion  deviaea  the  mortgaged 
fst€Mte  aa  if  he  were  absolute  owner  thereof  ,  the  mortgage 
%el3ft  pasaea  to  the  devisee  unleaaf  on  the  facta,  a  contrary 
i2iS^^tion  can  be  gathered, 

Tn  re  Clowes,  41  FT.   7?.  69,   [1893]  1  Ch.  214,  dia- 
yittffuiahed, 

(jct»)  Reported  by  R.  Sillkm,  Esq.,  Barrister-at- 
Law. 


Originating  summons. 

The  testatrix  Martha  Carter  by  a  codicil  to  her  will 
devised  her  two  houses  and  stable  in  G^eorge-street, 
Thomaby-on-Tees,  to  her  friend  James  Dodds,  of 
Stockton-on-Tees,  in  fee  simple.  The  two  houses  and 
stable  in  question  had  been  mortgaged  to  the  husband 
of  the  testatrix,  and  the  mortgagor  having  become 
bankrupt,  the  husband  had  entered  into  possession 
and  was  in  possession  at  the  time  of  his  death. 

By  his  will  the  husband  devised  and  bequeathed 
all  his  real  and  personal  property  to  the  testatrix,  and 
appointed  her  sole  executrix.  The  testatrix  had  entered 
into  possession  of  all  her  husband's  property  and  at 
the  time  of  her  death  she  had  no  other  property  at 
Thomaby-on-Tees. 

This  was  an  originating  summons  to  determine 
whether  James  Dodds  was  entitied  to  the  mortgage 
debt  secured  on  the  prox>erty,  or  whether  it  formed 
part  of  the  residuary  estate. 

Eve,  Q.Ct  and  St,  John  ClerJce. — ^The  cases  show 
that  the  question  must  be  determined  by  what 
was  the  testatrix's  intention.  There  is  no  absolute 
rule  on  the  subject,  and  it  is  clear  that  here  the 
testatrix  must  have  intended  to  pass  whatever  interest 
she  possessed:  see  Jar  man  on  Wills,  voL  1.,  p.  643; 
Woodhouae  v.  Meredith,  1  Mer.  450 ;  Burdua  v.  Dixon, 
6  W.  R.  427 ;  In  re  Lowman,  [1895]  2  Ch.  348,  43 
W.  R.  Dig.  195.  In  re  Clowea,  41  W.  R.  69,  [1893]  1 
Ch.  214,  has'no  application  to  this  case,  as  tuere  tlie 
mortgagee  was  not  in  possession. 

MiMem,  Q,C.,  and  J.  G.  Wood.— The  rule  is  that 
the  devise  by  the  mortgagee  of  mortgaged  property 
does  not  pass  the  mortgage  debt.  The  testatrix  was 
in  possession  merely  as  mortgagee ;  it  was  a  mistake 
of  the  testatrix  to  assume  that  the  property  was  hers, 
and  there  is  nothing  to  show  how  the  testatrix  would 
have  dealt  with  the  matter  if  she  had  remembered  her 
true  position :  Strode  v.  Ruaaell,  2  Yem.  621,  and 
Caaborne  v.  Scarfe,  1  Atk.  603,  illustrate  the  true  rule 
and  also  In  re  Clowes. 

Cozbns-Habdy,  J.,  stated  the  facts  and  the 
question  to  be  determined,  and  said  that  the  devise 
was  intended  to  pass,  and  sufficed  to  pass,  such 
interest  as  the  testatrix  had.  This  was  consistent 
with  the  decisions  of  WoodhotuM  v.  Meredith,  and 
Burdua  v.  Dixon.  "Lain  re  Lowman  Lindley,  L.J.,  said 
([1895]  2  Ch.  at  p.  354) :  <<  What,  after  all,  is  a  devise 
of  land  ?  It  is  only  a  devise  of  such  estate  or  interest 
as  the  devisor  has  in  the  land,  and  prima  facie  whatever 
estate  or  interest  this  testator  has  in  land  will  pass 
under  a  devise  of  it  by  that  name  if  it  is  specifloally 
referred  to  so  as  to  show  that  the  testator  had  that 
particular  land  in  his  mind,  and  if  there  is  nothing 
else  to  answer  the  description."  In  re  Clowea  is  dis- 
tinguishable, as  there  the  mortgagee  was  never  in 
possession  as  here ;  and  the  position  of  a  mortgage  in 
possession  is  peculiar,  as  the  tenants  are  his  tenants 
and  he  is  their  landlord.  A  mortgagee  in  possession 
treats  himself  as  owner  and  imtil  redeemed  he  regards 
himself  as  such.  There  is  no  doubt  that  Mrs.  Carter's 
intention  was  to  give  the  applicant  the  interest  in  the 
property  that  she  had,  ana  there  is  no  rule  of  law 
whioh  prevents  effect  being  given  to  her  intention,  and 
the  mortgage  debt  goes  to  James  Dodd. 

Solicitors,  Warriner  &  Co.,  for  A.  E.  Sill,  Middles- 
borough  ;  Williamson,  Hill,  &  Co. 
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High  Ooubt. 


Jan.  18,  19,  26. 


Chan.  Div.        ) 
Cozens-Hardy,  J.  j 

WooLSTON  V.  Boss,  (a.) 

Mortgage — Distress — .Receiver  of  mortgaged  property-^ 
Gonveyancing  and  Law  of  Property  Ad,  1881  (44  & 
45  Ftrf.  c.  41),  8,  19,  sub-section  1  (in.) ;  «.  24,  sub- 
sections  1,  2,  3. 

A  mortgagee,  under  sub-section  1  (m.)  of  section  19  of 
the  Gonveyancing  Act,  1881,  appointed  a  receiver  of  the 
rents  of  a  mortgaged  property.  The  rent  of  the  property 
for  one  quarter  was  outstanding.  The  receiver  declined  to 
distrain,  and  thereupon  the  mortgagor  put  in  a  distress 
without  the  receiver's  authority. 

Held,  that,  after  the  appointment  of  the  receiver,  the 
Tnortgagor  had  no  right  to  distrain,  and  that  the  distress 
was  illegal. 

The  plaintiff  in  this  aotion  was  the  assignee  of  the 
lease  ox  a  hoase  in  Porohester -terrace. 

The  original  lease  was  granted  to  Kelly  on  the 
24th  of  December,  1896,  for  a  period  of  twenty-one 
years. 

It  appears  that  some  dispute  had  arisen  immediately 
after  ue  grant  of  the  lease  to  Kelly,  as  a  part  of  the 
first  quarter's  rent  had  never  been  paid,  but  subse- 
qaently  rent  had  been  duly  paid. 

The  defendant  was  the  owner  of  the  equity  of 
redemption  of  the  property  under  a  mortgage  made 
since  1881. 

On  the  12th  of  July,  1898,  the  mortjf^agee 
appointed  a  receiver  under  sub-section  1  (iii.)  of 
section  19  of  the  Conveyancing  Act  (44  &  45  Yict.  c. 
41),  and  notice  of  this  was  served  upon  Kelly,  who 
henceforward  paid  his  rent  directly  to  the  receiver. 

A  question  arose  as  to  the  paying  of  the  first 
quarter's  rent. 

The  receiver,  after  tailing  legal  advice,  declined  to 
distrain,  and  icformed  the  defendant  that  if  he  (the 
defendant)  by  any  process  obtained  the  money  it 
would  have  to  be  paid  iuto  the  account  of  the  house 
in  his  (the  receiver's)  hand. 

Proceedings  were  sabsequently  taken  by  the  defend- 
ant in  November,  1899,  and  a  distress  warrant  was 
issued  against  the  plaintiff  as  assignee  of  the  lease, 
but  was  withdrawn  on  the  payment  of  £80  into  court. 
The  plaintiff  claimed  that  distr^PS  by  the  mortgagor 
after  the  appc  intment  of  a  receiver  was  illegal  and 
asked  for  damages  for  an  illegal  distress. 

Eve,  Q,C,,  and  Nepean,  for  the  plaintiff,  said  that  the 
receiver  was  the  proper  person  to  distrain.  After 
notice  of  the  appointment  of  a  receiver  had  b^^en 
given  the  lessee  was  released  from  hia  liability  to  pay 
rent  to  the  mortgagor :  Waddihve  v.  Burnett^  2  Binjr. 
N.  C.  538;  Trent  v.  Hunt,  1  W.  B.  481,  9  Exch.  14  ; 
Bayly  v.  Went,  51  L.  T.  Bep.  764,  33  W.  B.  Dig.  106. 

Bu^dcTna^ter,  for  the  defendant. -^-The  mortgagor  can 
distrain,  even  after  the  appointment  of  a  receiver,  if  he 
procures  the  consent  of  the  receiver  before  doing  so. 
Though  the  receiver  did  not  authorize  the  mortgagor 
to  distrain,  yet  he  allowed  him  to  take  action. 

Eve  replied. 

Cozens-Habdy,  J. — Up  to  the  date  of  the  appoint- 
ment of  the  receiver  the  defendant  had  the  right  to 
distrain,  but  after  that  date  the  right  was  vested  in 
the  receiver.  The  receiver,  although  appointed  by 
the  mortgagee,  is  the  agent  of  the  mortgagor,  but  the 
mortgagor  cannot  exercise  the  statutory  power  of 
distress  as  principal.  In  my  opinion  the  distress 
was  i) legal.    The  distress  was  withdrawn  by  mutual 

(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister- 
at-Law. 


agreement  on  payment  of  £80  by  the  plaintbff.    It  ii 
not  therefore  necessary  for  me  to  grant  an  injunctioD. 

Solicitor  for  plaintiff,  J,  G,  DaUell. 

Solicitors  for  defendant,  Downey  <b  Linndl, 


May  11,  12,  14, 15. 


Chan.  Div.  J 
Buckley,  J. ) 

Day  v.  Bilky  &  Whittakkk.  (o.) 
Trade-mark— Rectification  of  register — Mark  regislerfd 
under  Patents,  Designs,  and  Trade-Marks  Ad,  1S83 
(46  &  47  Vid,  c,  51)— Order  to  expunge  simpiy^Sd 
subject  to  application  to  amend, 

Seuible,  leave  should  not  now  be  given  to  amend  a  hd 
trade-mark,  which  was  originally  registered  under  tie 
Ad  of  1883. 

The  court  rejected  the  owner*s  contention  that  an  order 
to  expunge  his  mark,  which  had  been  registered  under  the 
Ad  of  1883,  should  only  be  made  subject  to  an  apfHes- 
tion  to  amend  being  made  by  him  within  a  reasousik 
time,  but  made  an  order  to  expunge  the  mark  absdMy. 

In  re  Wills'  Trade-Mark,  [1893]  2  Ch,  262.  41  W.  R. 
Dig,  252,  not  followed. 

Motion. 

This  was  an  application  by  the  defendants  to  reetiff 
the  register  by  striking  out  two  registered  trade- 
marks. No.  70,347  and  another,  belonging  to  the 
plaintiff,  and  was  heard  with  the  plaintiff's  actioB, 
which  was  to  restrain  infringement  of  the  mado, 
infringement  of  copyright  in  a  certain  label,  sod 
passing  off  by  the  defendants  of  their  goods  as  thi 
goods  of  the  plaintiff. 

The  mark  No.  70,347  was  in  respect  of  a  medidiii 
for  horses,  cattle,  and  sheep,  called  Day  &  fions* 
Black  Driuk,  made  by  the  plaintiff,  and  the  wtA 
consisted  of  the  whole  of  a  label  fixed  upon  emj 
bottle  sold  by  the  plaintiff.  The  label  contained  <m 
the  left  side  at  the  head  of  the  label  a  device  witk 
words  upon  it,  with  the  word  "  registered  *'  aboie, 
and  the  words  '*  trade-mark "  below  the  device  is 
question.  On  the  right  of  the  device  oocurred  tbe 
words  ''  Day  &  Sons'  Black  Drink  or  Colic  and  Sooar 
Mixture,"  and  then  followed  directions  aa  to  ho« 
the  mixture  was  to  be  used. 

This  label  was  composed  by  the  plaintiff  in  ISST. 

The  application  to  register  was  made  on  the  &td 
December,  1887,  and  the  mark  appeared  in  the  TrW- 
Marks  Jotirnal  under  date  the  18th  of  July,  IS^ 
acd  was  registered  on  the  19th  of  November,  18S^. 

It  was  now  admitted  that  the  mark  could  not  te 
supported  as  it  stood,  but  the  plaintiff  asked  that  t^ 
order  to  expunge  should  be  made  subject  to  an  appi- 
cation  to  amend  being  made  within  a  reasonable  tias. 
as  was  done  in  In  re  Wills*  Trade-Mark,  [ISW;  t 
Oh.  262,  41  W.  B.  Dig.  252. 

H.  Terrdl,  Q.C,  and  Austen  Cartmdl,  for  tk 
motion. 

Asibury,  Q.C.,  and  Arnold  Herbert,  contra* 

Bttcklet,  J.,  after  granting  an  injnnctiosi  agtiiit 
the  defendants  on  the  passing  off  claun,  and  ponxaif 
out  that  the  plaintiff  had  given  up  his  other  cbaH» 
continued  aa  follows  with  regard  to  mark  No.70,SlT: 
The  Act  of  1888  only  came  into  operation  on  tbe  1st  d 
January,  1889,  so  that  the  application  to  register  tm 
made  under  the  Act  of  1883.  Here  the  respontea 
on  the  motion  admit  that  they  cannot  rapport  ikt 
mark  as  a  mark  for  reasons  which  I  need  not  go  ia&»- 

(o.)  Beported  by  J.  F.  Walbt,  Bsq,, 
Law. 
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bnt  they  ask  to  put  the  order  in  the  form  that  was 
used  by  Wright,  J.,  in  In  re  Wills'  Trade-Mark, 
making  an  order  expunging  the  mark  unless  an 
application  to  amend  is  made  within  a  reasonable 
time.  That  is  an  order  I  oould  not  make  in  the 
absence  of  the  comptroller,  because  the  usual  under- 
taking has  been  taken ;  but  what  I  have  to  consider 
10  whether  I  ought  to  make  that  order  at  all.  It  is 
plain  the  respondents  want  the  order  in  that  form 
because  they  desire  to  preserve  to  themselves  the 
benefit  of  the  Act  of  1883,  and  not  to  register  anew 
under  the  Act  of  1888.  If  I  expunge  the  mark  from 
the  register  of  course  it  will  be  competeat  to  them  to 
make  another  application  to  register  another  mark 
which  may  be  free  from  objection  ;  but  now  that  will 
have  to  be  such  a  mark  as  will  comply  with  the  Act 
of  1888.  It  seems  to  me  that  the  mark  is  wrong, 
and,  if  it  is  wrong,  I  ought  not  to  give  the  respondent 
an  opportunity  of  availing  himself  of  the  benefit  of 
the  Act  of  1883,  now  that  an  Act  which  must  be 
taken  to  be  a  wiser  and  more  useful  Act  has  passed 
which  took  effect  in  January,  1889.  As  regardti  this 
mark,  therefore,  I  must  simply  make  an  order  ex- 
punging it  from  the  register. 

Judgment  for  the  appltcanU. 

Solicitors  for  the  plaintiff,  Wooanam  &  Smith,  for 
C.  H.  Fedley,  Crewe. 

Solicitors  for  the  defendants,  Pritchard,  Englefield, 
d;  Co.t  for  D,  L,  Sprake,  AccriDgton. 


Q.  B.  Div.  \  Tur      OA 

(Darling  and  BucknUl,  JJ.)  /  ^^^  ^"• 

Sherrard  v.  Gasooiqne.  (a.) 

Laiidlcrd  and  tenant — Ground  game ^  Agreement  divest- 
ifig  the  right  of  the  occupier  to  kill — Validity— Ground 
Game  Act,  1880  (43  &  44  ViGt.  c.  47),  «.  3. 

An  agreement  by  the  owner  of  a  farm,  whereby  he 
undertakes,  in  the  event  of  his  tenant  forbearing  to  kill 
the  ground  game,  to  compensate  him  for  loss  or  damage 
done  Ui  his  crops  by  the  ground  game,  is  void  by  section  3 
of  the  Ground  Game  Act,  1880. 

Point  of  law  raised  by  the  pleadings  in  an  action, 
and  aet  down  to  be  disposed  of  before  the  trial. 

The  action  was  brought  by  a  tenant  to  recover 
from  his  landlord  the  sum  of  £178  15s.  alleged  to  be 
doe  under  an  agreement  whereby  the  defendant 
ag^reed  to  compensate  the  plaintiff  for  damage  done 
to  tbe  plaintiff's  growiog  crops  by  ground  game. 

The  statement  of  claim  alleged  as  follows  : 

In  January,  1895,  the  plaintiff  became,  and  has 
since  continued  to  be,  the  tenant  to  the  defendant  of 
Huddlestone  Hall  Farm  and  Kewthorpe  Farm,  in  tbe 
West  Hiding  of  Yorkshire ;  and  duriog  the  negotia- 
tions for  the  tenancy  the  defendant's  agent  repre- 
sented to  the  plaintiff  that  the  defendant  was  devoted 
to  shootmg,  and,  with  a  view  to  induce  the  plaintiff 
to  le&ve  the  ground  game  on  the  farms  unshot  and 
nndistnrbed  lor  the  defendant's  benefit,  the  defen- 
dant's agent,  on  bis  behalf,  promised  tbat  in  the 
event  of  the  plaintiff  so  doing  the  defeDdanfc  would 
compensate  the  plaintiff  for  ail  damage  done  to  the 
plaintiffs  crops  by  the  ground  game.  The  plaintiff 
-WBB  induced  by  the  said  promise  to  accept  the 
tenancy,  and  during  the  year  1898,  in  reliance  upon 
and  induced  by  the  said  promise,  allowed  the  ground 
g^ame  on  the  farms  to  go  unshot  and  undisturbed  for 
the   benefit  of  the  defendant,  who  ultimately  shot 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Burrister- 
at-Law. 


over  the  farms.  The  growing  crops  of  the  plaintiff 
were  damaged  by  the  ground  game. 

The  defendant,  among  other  defences,  pleaded  that 
the  alleged  agreement  was  void  by  section  3  of  the 
Qround  Oame  Act,  1880. 

Section  1  of  the  Act  declares  that ''  ev^  occupier 
of  land  shall  have  as  incident  to  and  inseparable 
from  his  occupation  of  the  land  the  right  to  kill  and 
take  ground  game  thereon  concurrently  with  any 
other  person  who  may  be  entitled  to  kill  and  take 
ground  game  on  the  same  land." 

Section  3  provides  that  *' every  agreement,  con- 
dition, or  arrangement  which  purports  to  divest  or 
alienate  the  right  of  the  occupier  as  declared,  given 
and  reserved  to  him  by  this  Act,  or  which  gives  such 
occupier  any  advantage  in  consideration  of  his  for- 
bearing to  exercise  such  right,  or  imposes  upon  him 
any  disadvantage  in  consequence  of  his  exercising 
such  right,  shall  be  void." 

ScoU  Fox,  Q.C.  (H.  T.  Kemp  with  him),  for  the 
defendant^  cited  Anderson  v.  Vicary,  [1899]  2  Q.  B.  436. 

G.  Walsh  {Macaskie  with  him),  for  the  plaintiff. — It 
is  true  that  the  plaintiff's  agreement  to  forbear  from 
shooting  the  ground  game  is  bad.  Rut  the  defendant's 
promise  to  compensate  the  plaintiff  for  damage  done 
by  ground  game  is,  nevertheless,  good,  becaiue  it  was 
made  not  in  consideration  of  the  plaintiff's  forbear- 
ance to  shoot  or  disturb  the  ground  game,  but  in 
consideration  of  the  reservation  to  the  defendant  in 
the  lease  of  the  concurrent  right  to  shoot  the  ground 
game. 

Darung,  J.— It  appears  to  me  perfectly  dear  that 
the  agreement  alleged  in  the  statement  of  claim  is  an 
agreement  which  purports  to  divest  or  alienate  the 
right  of  the  occupier  as  declared  in  the  Act,  and  that 
it  also  purports  to  give  him  an  advantage  in  considera- 
tion of  his  forbearing  to  exercise  his  right.  I  there- 
fore thiok  that  the  agreement  was  aMolutely  void, 
and  the  plaintiff's  action  must  fail. 

BuoENiLL,  J.,  concurred. 

Actio7i  dismissed. 

Solicitors  for  the  defendant,  Williamson  &  Son,  for 
Perkin  <fc  Perkin,  York. 

Solicitors  for  tbe  plaintiff,  Vincent  <fc  Vince^it,  for 
North  &  Sons,  Leeds. 


May  10. 


Q.  B.  Div.  ) 

(Ridley  and  Dirling,  JJ.)  j 

Beaumont  v.  Bowers  (Suevbyoe  of  Taxes),  (o.) 

Inland  revenue  —  Income  tax — Deduction  —  Poor  latv 
officer — Contribution  to  superannuation  fund — Income 
Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  146— P*>or  Law 
Officers'  Superannuation  Act,  1896  (59  <&  60  Vict,  c. 
50),  s.  12. 

An  officer  or  servant  in  the  employ  of  poor  law 
guardians  is  entitled,  by  section  146  of  the  Income  Tax 
Act,  1842,  to  deduct  from  the  amount  of  his  salary  oh 
which  income  tax  is  payable  the  amount  deducted  from 
his  salary  for  the  purpose  of  the  superannuution  fund 
under  the  powers  conferred  by  the  Poor  Law  Officers' 
Superannuation  Act,  1896. 
Case  stated  by  Commissioners  of  loland  Bevenne. 
The  appellant  was  appointed  derk  to  the  Guardians 
of  the  Poor  of  the  Wakefield  Union  and  the  Assess- 


(a.)  Eeported  by  F.  O.  Eobinsow,  Esq.,  Barrister- 
at-Law. 
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ment  Committee  and  School  Attendanoe  Committee 
of  that  Union  on  the  4th  of  Mardi,  1884,  a  date  prior 
to  the  commencement  of  the  Poor  La«r  Officers' 
Saperannuation  Act,  1896,  which  came  into  operation 
from  and  immediately  after  the  29th  of  September, 
1896.  The  appellant  did  not  exercise  the  option 
allowed  to  him  as  such  officer  or  servant  by  signifying 
in  writing  to  the  aforesaid  authorities  within  three 
months  after  the  commencement  of  the  Act,  in  por- 
saance  of  section  15  thereof,  his  intention  not  to  avail 
himself  of  the  provisions  of  the  Act. 

The  appellimt  was  assessed  to  the  income  tax  under 
Schedule  E  for  the  year  ended  the  5  th  of  April, 
1899,  in  the  sum  of  £510,  the  amount  of  his  salaries 
as  such  derk.  From  this  sum  was  deducted  £221  for 
expenses  wholly  necessary  and  exdusivdy  borne  by 
him  in  the  performance  of  the  duties  of  the  appoint- 
ments which  he  held,  such  deductions  beinff  claimed 
and  made  under  section  53  of  tiie  Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  leaving  duly  payable  on 
the  net  sum  of  £289. 

The  appellant  claimed  that  the  assessment  was 
excessive  by  the  duty  on  a  sum  of  £15  10s.  deducted 
from  or  paid  and  borne  by  him  for  contributions 
made  annually  by  him  under  the  provisions  of 
sections  12  and  13  of  the  Poor  Law  Officers'  Super- 
annuation Act  of  1896,  and  it  was  admitted  by  the 
surveyor  of  taxes  that  no  allowance  or  deduction  for 
such  coDtribution  had  been  made  in  computing  the 
assess  lueut. 

Section  12  of  the  Act  makes  an  annual  contribution, 
according  to  a  scale  fixed  by  section  13,  compulsory 
on  every  officer  to  whom  the  Act  applies. 

Section  7  provides  on  certain  conditions  of  resigaa- 
tiou  or  misconduct  for  the  forfeiture  of  iJl  benefits, 
and  of  all  contributions  made  for  such  benefits,  while 
allowing  the  emploving  authority  the  discretion  of 
returning  in  such  case  the  whole  or  part  of  Hie  con- 
tributions made. 

Section  8  provides  that  if  an  officer  who  has  not  at 
the  time  become  entitled  to  benefit  loses  his  appoint- 
ment through  no  fault  or  act  of  his  own,  the  whole  of  his 
contributions  shall  be  returned  to  him.  In  return  for 
these  contributions  the  Act  provides  for  the  super- 
annuation of  the  officer  after  serving  forty  years,  or 
on  his  attaining  sixty-five  years  of  age,  and  in  other 
circamstances. 

These  contributions  are  not  set  aside  to  form  a 
Bpecittl  fund  out  of  which  the  superannuation  allow- 
ances become  payable,  but  they  are  paid  into  the 
common  fund  of  tiie  union  or  unions  in  whose  service 
the  officer  is  for  the  time  being  for  the  years  in 
question,  and  practically  go  towards  the  relief  of  the 
rates,  and  when  the  superannuation  allowance  be- 
comes payable  it  has  to  be  paid  out  of  the  common 
fund  of  the  union  in  whose  service  the  officer  then  is  at 
the  time,  and  practically  becomes  a  charge  on  the  rates 
of  that  union. 

The  assessment  to  income  tax  m  respect  of  a  public 
office  such  as  the  appellant  h^ld  is  laid  under  the 
general  charging  rule  of  16  &  17  Vict.  c.  34,  s.  2, 
Schedule  E,  into  which  has  to  be  read  the  rules  for 
charging  the  duties  assessable  under  the  now  obsolete 
Schedule  E  of  5  &  6  Vict.  c.  35,  s.  146,  the  first  of 
which  rules  charges  all  persons  holding  public  offices 
with  tax  on  all  '*  salcuries,  wages,  fees,  perquisites,  or 
profits,  after  deducting  therefrom  the  amount  of  duties 
or  other  sums  payable  or  chargeable  on  the  same  by 
virtue  of  any  Act  of  Parliament  where  the  same  have 
been  really  and  bond  fide  paid  and  borne  by  the  party 
to  be  charged." 

The  appellant  based  his  daim  on  the  words  '*  after 
deducting  the  amount  of  duties  or  other  sums  payable 
or  chargeable  on  the  same  by  virtue  of  any  Act  of 
Parliament,  where  the  same  have  been  rsAlly  and 


bond  fide  paid  and  borne  by  the  party  to  be  charged  " 
in  section  146  of  the  Act  of  1842.  . 

The  commissioners  r^Euaed  to  allow  the  appeOant^s 
claim  and  confirmed  the  assessment,  subject  to  this 
case,  the  question  for  the  court  being  whether  the 
amount  paid  by  the  appellant  under  the  provisions  of 
sections  12  and  13  of  ^e  Act  of  1896  was  a  proper 
deduction  to  be  made  from  his  salary,  fees,  and 
emoluments  as  derk  to  the  guardians  and  of  the 
other  appointments  held  in  connection  therewith,  ia 
amvinff  at  the  profits  upon  which  he  was  liable  to  bs 
assessed  for  income  tax  purposee. 

Aiquith,  Q,C.  (^Boskill  with  him),  for  the  appellant* 
— ^The  appellant  is  entitled  to  the  deduction  claimed* 
for  the  payments  to  the  superannuation  fond  come 
within  the  words  "  duties  or  other  sums  payable  or 
chargeable  on  the  same  by  virtue  of  any  Act  of 
Parlument,"  in  section  146  of  the  Act  of  1842. 

EowlaU  {Sir  R,  B.  Firday,  A.O.,  and  DanckwerU, 
Q,C.,  with  him),  for  the  respondent. — ^The  decision  of 
the  commissioners  was  right.  The  payment  is  not 
within  section  146.  If  it  were,  it  would  have  been 
unnecessary  to  expressly  authoriase  by  section  54  of 
the  Income  Tax  Act  of  1853  a  deduction  sioular  to, 
but  not  including,  that  made  from  the  appellant^s 
salary.  If  the  appellant's  argument  is  right,  the 
deduction  authorized  by  section  54  of  the  AxA  of  1853 
might  have  been  equally  made  under  section  146, 
and  the  former  section  would  nob  have  been  required. 

Bn)Li&T,  J. — I  am  of  opinion  that  the  decision  of 
the  commissioners  was  wron^  and  that  this  appeal 
must  be  allowed.   The  Poor  Law  Officers'  Superanna- 
ation  Act,  1896,  provides  by  section  12  ttiat  evtsry 
officer    and   servant   in   the    employment     of  the 
guardians  of  a  union  shall  contribute  annually  for  the 
purposes   of  the  Act  a  percentage    of  his    salary, 
according  to  the  scale  laid  down  by  the  Act.  and  saoh 
amount  is  to  be  from  time  to  time  deducted  from  the 
salary  of  such  officer.    Prima  facie  it  appears  to  me 
to  be  rightly  contended  on  behalf  of  the  appellant  that 
the  amount  so    deducted    is    a    sum  '*  payable   or 
chargeable  "  bv  virtue  of  an  Act  of  Parliament  within 
the  meaning  of  rule  1  of  Schedule  E  of  the  Income 
Tax  Act  of  1842,  s.  146,  and  therefore  it  is  right  th«t 
it  should  be  deducted  from  the  amount  of  the  salttiy 
to  be  charged  ?rith  income  tax.      An  argument  has 
been  raised  for  the  respondent,  based  on  section  54 
of    the   Income    Tax     Act,    1853,    which    provides 
that    any    person    who    shall    under    any   Act   of 
Parliament    be    liable     for    the  payment    of    an 
annual  sum  or  to  have  an    annual    sum    deducted 
from  his  salary  in  order  to  secure  a  deferred  annuity 
to  his  widow  or  a  provision  to  his  children  after  his 
deathj  shall  be  entitled  to  deduct  the  amount  of  the 
annual  sum  paid  by  him  or  deducted  from  his  salary 
from  the  sum  in  respect  of  which  he  is  liable  to  be 
assessed.    It  is  argued  that  as  it  was  necessary  to 
make  that  express  enactment,  which  does  not  apply 
to  cases  like  the  present,  because  the  only  payments 
referred  to  are  payments  to  widows  and  children  after 
death,  therefore  payments  of  this  description  are  not 
covered  by  the  Act  of    1842.     The   answer  to  this 
argiunent  is  that  a  certain  portion  of  the  ground  is 
twice  covered,  but  section  54  of  the  Act  of  1853  is 
only  dealing  with  questions  of  insurance — ^that  is  to 
say,    benefits    arising    after    death.      That    ia    the 
primary   object  of  the   section,  but,  in  order  that 
the  whole  ground  may  be  covered,  the  section  ^^oee  on 
to  say  that  even  when  the  payment  for  insuranoe  is 
not  voluntary,  but  is  deducted  from  the  salary  under 
some  statutory  authority,  it  shall  also  oome  withm 
the  section  and  be  deducted  from  the  sum  on  width 
income  tax  ia  payable.    That  provision  is  only  in- 
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•eited,  in  my  view,  beoaiue  it  ia  a  matter  analogous 
to  that  which  is  dealt'  with  by  the  earlier  part  of  the 
lection.  In  order  to  hold  that  the  sum  dedaoted  in 
the  present  case  is  not  a  sum  within  the  words  "  pay- 
able or  chargeable "  by  virtue  of  an  Aot  of  Parlia- 
ment, one  would  have  to  give  a  very  limited  meaning 
to  the  language  of  the  Act  of  1842.  In  my  opinion 
the  argument  for  the  respondent  f aiU,  and  this  appeal 
most  be  allowed. 

Daslino,  J. — ^I  am  of  the  same  opinion.  The 
deduction  is  claimed  by  the  appellant  on  the 
ground  that  he  is  entitled  to  deduct  from 
the  amount  of  his  salary  chargeable  with 
income  tax  "the  amount  of  duties  or  other  sums 
payable  or  chargeable  on  the  same  by  virtue  of  any 
Act  of  Parliament."  This  sum,  the  deduction  of 
which  is  claimed,  is  a  sum  which  the  appdlant  has 
contributed  to  the  superannuation  fimd  by  virtue  of 
an  Act  of  Parliament — ^namely,  the  Act  of  1896.  It 
is  perfectly  plain  from  the  provisions  of  that  Act  that 
the  appellant  might  have  the  deduction  made  from 
his  salary  and  yet  never  receive  any  benefit  from  it  by 
reason  of  his  death  or  other  circumetauces.  It  would 
therefore  be  working  a  very  great  injustice  if 
income  tax  were  to  be  charged  on  something  which 
bhe  appellant  might  never  receive.  The  main  argu- 
ment on  behalf  of  the  respondent  is  derived  from 
leotion  54  of  the  Income  Tax  Act,  1853,  which 
lection,  it  is  said,  would  be  wholly  unnecessary  if 
he  appellant's  contention  is  correct.  I  was  at  first 
tom^what  impressed  with  this  argument,  but  in  fact 
«H)tioQ  54  does  not  cover  all  the  ground  of  sectiou 
46.  To  some  extent,  no  doubt,  the  t«irf>  sections  do 
leiJ  with  similar  matters,  but  I  am  unable  to  deduce 
rom  that  fact  alone  that  the  language  of  section  146 
i  not  to  be  construed  in  its  natural  meaning.  If  so 
onstraed,  the  appellant's  case  clearly  comes  within 
be  language  of  the  section. 

Appeal  allowed. 

Solicitors  for  appellant,  Bridges,  SawUll,  &  Co,,  for 
^ulliamy  ^  Son,  Ipswich. 

Solicitor  for  respondent,  Solicitor  of  Itdand  Revenue, 


Q.  B.  Div.  }  A     -1  n 

:Ridley  and  Darling,  JJ.) )  ^^^  ^' 

UARDLANS   OF  THE  CAMBRIDGE  UNION  (Appellants) 

V-    Guardians  of  the  Edmonton  Union  (fic- 
spondents),  (a.) 

xw  law — Settlement  ^Removal  of  pauper — Irrtmova" 
bility — Break  of  residence, 

A, 9   a  pauper^  Jiaving  an  original  settlement  in  the 

Union,  had  hy  residence  become  irremovable  in  the 

,  Z/nion,  and  was  sent  to  the  E,  W<yrkh(mse,     Her  son 

M   »«  the  C.  Workhouse,  and,  in  order  to  be  with  him, 

e  obtained  her  discharge  from  the  E,  Workhouse  and 

*nt  to  reside  for  a  week  with  a  relative  in  another  union 

order  to  break  her  status  of  irreraovability  in  the 

Union,  after  which  she  returned  to  the  E,  Workhouse, 

tn-^Ur  to  be  serU  to  the  C,  TJnion, 

Meld,  thai  an  order  for  her  removal  to  the  C,  Union 

IB  righUy  made, 

Daae  stated  by  the  court  of  quarter  sessions  for  the 
EKDity  of  Middlesex  upon  the  hearing  of  an  appeal 
wdMut  an  order  made  by  two  justices  of  the  peace 
r  tlie  county,  for  the  removal  from  the  Edmonton 

p.)  Beported  by  P.  B.  Dubnfobd,  Esq.,  Barrister- 
at-Law. 


Union  to  the  Oambridge  Union  of  Bebeoca  Watson, 
aged  72,  an  inmate  ox  the  Edmonton  Union  Work- 
house. 

The  court  of  quarter  sessions  dismissed  the  appeal 
with  costs,  subject  to  this  case. 

The  following  facts  were  admitted  at  the  hearing 
of  the  appeal:  That  at  the  time  the  said  Bebecca 
Watson  left  Oambridge,  as  hereinafter  mentioned,  the 

§lace  of  her  last  legal  settiement  was  the  jMurish  of 
t.  Mary-the-LcBS,  in  the  Cambridge  Union,  and  that 
she  had  since  acquired  no  other  settlement. 

That  on  the  7th  of  December,  1891,  she  went  from 
Cambridge  to  reside  with  her  sister,  at  29,  MUton- 
road,  in  the  Edmonton  Union,  where  she  lived 
continuously  up  to  the  11th  of  September,  1893,  when 
she  went  into  the  Edmonton  Workhouse,  and  that  by 
such  residence  she  had,  at  the  time  she  went  into  the 
said  workhouse,  acquired  a  stetus  of  irremovabiUty 
from  the  Edmonton  Union. 

That  the  only  question  for  the  quarter  sessions  to 
decide  was,  whether  she  reteined  the  stetus  of 
irremovability  so  acquired  by  her  in  the  Edmonton 
Union  up  to  the  time  of  manng  the  order  of  removal 
on  the  26th  of  January,  1899. 

The  following  facts  were  proved  by  the  evidence  of 
the  pauper  and  her  niece : 

That  the  pauper's  son  had  resided  with  his  mother 
up  to  the  time  of  her  going  into  the  Edmonton  Work- 
house and  that  he  went  there  with  his  mother. 

That  on  the  8th  of  September,  1898,  he  took  his 
discharge  from  the  said  workhouse  and  went  to  reside 
with  his  couRin  in  the  parish  of  Webt  Ham,  in  the 
West  Ham  Union. 

That  he  subsequently  returned  to  the  pirish  of 
Edmonton  and  was  re-admitted  into  the  Edmonton 
Workhouse. 

That  on  or  about  the  7th  of  December,  1898,  he 
was  removed  to  the  Cambridge  Union,  where  his 
settlement  was. 

That  Rebecca  Watson  took  her  discharge  from  the 
Edmonton  Workhouse  on  the  9th  of  January,  1899, 
as  she  wanted  to  bd  pMsed  on  to  the  union  workhouse 
at  Cambridge  where  she  belouffed,  as  her  son  had 
been,  who  was  still  there;  and  went  without  any 
warning  to  the  residence  of  her  niece  in  the  parish  of 
West  Ham,  and  asked  if  she  could  stay  there. 

That  she  steyed  with  her  niece  in  the  West  Ham 
Union  until  the  16th  of  January,  1899,  when  she  left 
with  the  intention  of  returning  to  the  Edmonton 
Union  Workhouse,  in  oider  to  be  passed  on  to  the 
Cambridge  Union  Workhouse,  and  went  to  her  sisfer's 
house  in  the  parish  of  Edmontcn  and  steyed  until  the 
following  day,  when  she  was  re-admitted  into  the 
Edmonton  Workhouse. 

The  court  of  quarter  sessions  found  that  when 
Bebecca  Watson  left  the  Edmonton  Union  on  the  9th 
of  January,  1899,  she  left  it  with  the  intention  of 
residing  with  her  son  in  the  Cambridge  Union  Work- 
house and  with  the  intention  of  not  returning  to  the 
Edmonton  Union  to  live  there ;  and  that  when  she 
did  return  to  the  Edmonton  Union  it  was  not  with 
the  intention  of  permanently  residing  within  it,  and 
on  these  findings  they  held  that  Beb^ca  Watson  had, 
when  she  left  the  Edmonton  Union  on  the  9th  of 
January,  1899,  broken  her  residence  therein,  and  lost 
the  status  of  irremovability  therefrom  previously 
acquired  by  her,  and  that  she  was  therefore  properly 
removable  from  the  Edmonton  Union  to  the 
Cambridge  Union  when  the  order  of  the  29th  of 
January,  1899,  was  obtained. 

B.  D,  Muir,  for  the  appellante  (the  Guardians  of 
the  Cambridge  Union).— The  question  is,  did  the 
panper's  visit  to  West  Ham  constitute  a  bnfik  in  her 
residenoe  within  the  respondeat  union?    8||^|A]io 
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intention  of  making  a  new  home  at  West  Ham,  and 
that  being  bo  a  mere  intention  to  break  her  residence 
in  the  respondent  union  was  not  soffioient.  A  resi- 
dence in  one  parish  coupled  with  an  intention  to 
reside  permanently  in  another  parish  is  not  sufficient 
to  break  the  residence.  The  pauper  in  the  present 
case  had  no  intention  of  permanently  residing  at 
West  Ham,  she  only  wished  to  break  her  residence  in 
the  Edmonton  Union  in  order  that  she  might  be  sent 
to  the  workhouse  in  the  Cambridge  Union,  where  she 
intended  to  reside  permanently. 

He  cited  Reg,  v.  St,  Ives,  20  W.  R.  657,  L.  R.  7 
O.  B.  467,  at  p.  470. 

R,  Cunningham  Olen,  for  the  respondents. — It  is 
immaterial  whether  the  pauper's  residence  in  West 
Ham  was  intended  to  be  permanent  or  not.  In  order 
to  break  a  residence  there  need  be  no  intention  to 
reside  permanently  in  the  parish  to  which  the  pauper 
removes.  Any  break  in  tibe  residence,  made  inten- 
tionally, and  with  the  object  of  breaking  the  residence, 
IB  sufficient  to  destroy  the  status  of  irremovability. 

He  dted  Reg,  v.  Worcester  Union,  22  W.  E.  572. 
L.  R.  9  Q.  B.  340 ;  Newark  Union  v.  Olan/ord  Brigg 
Union,  26  W.  R.  42,  2  Q.  B.  D.  522. 

Ridley,  J. — In  this  case  we  have  come  to  the  con- 
clusion that  the  order  should  not  be  interfered  with. 
The  facts  are  rather  peculiar,  and  do  not  seem  likely 
to  occur  again,  or  to  form  a  precedent  for  other  cases ; 
but  I  do  not  think  that  a  pauper  who  wishes  to  be 
removed  from  the  union  in  which  he  is  situated  can 
be  transferred  to  anoUier  simply  by  stopping  a  week 
on  the  way,  and  then  saying  ^at  by  so  doing  there 
has  been  a  break,  in  the  residence  which  is  required  in 
order  to  give  him  the  status  of  irremovability. 

If  that  were  so,  it  seems  to  me  that  it  would  be 
very  inconvenient,  and  I  do  not  find  it  laid  down  in 
any  of  the  authorities,  all  of  which  turn  upon  the 
question  of  the  period  of  time  necessary  to  give  the 
status,  and  whether  that  period  has  been  broken. 
In  the  case  of  Reg,  v.  St.  Ives  the  pauper  left 
the  parish  with  the  intention  of  returning  to  it. 
In  the  case  of  Reg,  v.  Olossop  Union,  14  W.  R. 
329,  L.  R.  1  Q.  B.  227,  there  was  no  inten- 
tion of  returning.  In  the  present  case  the  pauper 
left  with  the  intention  of  being  sent  to  the  Cambiidge 
Union,  and  of  never  returning  to  Edmonton  to  reside, 
but  without  the  intention  of  residing  permanently  in 
tiie  union  to  which  she  first  went.  There  is  this 
saving  fact  which  enables  us  to  say  that  the  order  is 
right — that  the  pauper  did  in  point  of  fact  leave  the 
Edmonton  Union  for  the  purpose  of  being  passed  on 
to  Cambridge,  and  that  I  think  enables  us  to  affirm 
this  order.  I  am  anxious  to  do  so,  because  I  think  it 
was  the  pauper's  wish  to  be  sent  to  the  Cambridge 
Union,  and  I  should  have  thought  it  a  hardship  if 
she  had  been  prevented  from  being  sent  to  the  union 
where  her  Bon  was. 

Dablinq,  J. — I  confess  that  I  have  less  doubt  in 
this  case  than  my  learned  brother.  The  facts  are  that 
this  old  woman  had  a  settlement  in  the  Cambridge 
Union,  and  she  had  an  invalid  son  who  also  had  the 
same  settlement.  By  residing  in  the  union  of 
Edmonton  she  became  irremovable  there,  and  ulti- 
mately both  she  and  her  son  went  into  the  Edmonton 
Workhouse,  and  in  the  end  her  son  was  removed  to 
the  Csmbridge  Workhouse  as  being  his  place  of 
settlement.  His  mother  being  anxious  to  join  him  got 
discharged  from  the  Edmonton  Workhouse,  and  went 
to  a  relative  at  West  Ham  for  a  week  for  the  purpose 
of  breaking  her  irremovability  in  the  Edmonton 
Union,  and  then  returned  to  Edmonton  Workhouse 
lor  the  porpoBe  of  being  sent  to  join  her  son  in  the 


Cambridge  Workhouse.  By  virtue  of  9  &  10  Vid  e. 
66,  and  the  subsequent  Acts  amending  it,  she  had 
become  irremovable  in  the  parish  of  Edmootoo  bf 
having  resided  there  more  for  than  a  year.  Itbiok 
that  that  statute  was  passed,  not  to  make  it  smm 
inconvenient  for  a  pauper,  but  for  his  benefit,  to 
prevent  him  from  being  bustled  about  from  one  plioi 
to  another.  I  do  not  think  that  the  statute  inteiidfld 
to  deprive  a  pauper  of  his  original  settlement  if  be 
wished  to  retain  it  and  took  the  proper  steps  to  do  n. 
Now,  in  this  case  the  pauper  left  the  EdmontoD 
Union  meaning  never  to  come  back  as  a  randeot 
there.  That  is  clear  from  the  case,  for  it  is  fonad 
that  she  left  the  Edmonton  Union  with  theintentki 
of  residing  with  her  son  in  the  Cambridge  Wad- 
house.  She  left,  thereforA,  with  the  intentioaoi 
leaving  the  union  for  goad  and  of  gating  to  da- 
bridge  and  staying  there.  She  could  not  hare  best 
removed  because  she  had  acquired  a  atatoa  of  im- 
movability, but  she  was  at  liberty  to  go  away  if  ik 
liked.  She  did  not  go  direct  to  Cambridge  beam 
she  was  a  pauper,  and,  I  suppose,  had  not  the  dmoSi 
but  she  went  to  some  friends  in  another  nmx, 
meaning  to  return  to  the  Edmonton  Workhouse,  not 
in  order  to  stay  there,  but  in  order  to  be  sent  bf  du 
authorities  to  her  original  settlement ^that  is  to  sir, 
to  Cambridge.  Accordingly,  after  a  short  viitt  tit 
returned  to  the  Edmonton  Workhouse,  aad  she  vm 
sent  on  to  Ca'nbridge,  and  the  question  we  have  to 
decide  is  whether  the  order  seoding  heroaisnj^t 
or  not.  Now,  what  is  the  test  ?  In  Reg,  v.  8L  Ivo 
Quain,  J.,  who  does  not  differ  from  what  theod»r 
judges  decided,  expresses  it  veiy  dearly.  ^'Th« 
point,"  he  says,  '*  is  not  only  whether  a  petioo  ba 
left  one  parish,  but  whether  he  intended  to  resit 
permanently  in  another.*'  Applying  that  to  ttb 
case,  it  is  clear  that  the  pauper  when  she  yi 
Edmonton  did  intend  to  reside  perm^neatly  is 
another — that  is  to  say,  in  Cambridge.  Sbe  retsnai 
to  Edmonton,  it  is  true,  but  only  in  order  to  be  i^ 
to  Cambridge,  just  as  she  might  go  to  a  nilvf^ 
station  to  take  a  ticket.  I  do  not  think  thatnj 
of  the  authorities  prevent  us  frooi  saying  that  ik 
had  broken  her  status  of  irremovability  in  Edmaitaa. 
and  that  the  quarter  sessions  were  right  in  ai&iail| 
the  order  sending  her  back  to  her  original  settlotfi' 
in  Cambridge. 

Appea  I  dismissed. 

Solicitor  for  the  appellants,  Congreve,  Gambiidga 

Solicitor  for  the  respondents,  F,   Shdlon,  Lost 
Tottenham. 
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Court  of  Appeal. 


In  &z  Bsbro. 


Court  of  Appeal. 


Qoutt  Of  SyyeaL 

App.  Bankraptcy.         ^ 

(Webster,  M.B.,  and  Bigby  [ 

and  OoUins,  L.JJ.)         7 


May  25. 


In  re  Bebbo. 
Ex  parte  G.  Qibbons.  (a.) 

Bankruptcy  —  Petition  —  Withdravml  of  petition  on 
undertaking  by  debtor  to  pay  sum  larger  than  original 
debt,  interest^  and  costs — Second  petition  based  on 
substituted  debt — Refusal  to  make  receiving  order — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  7,  sub- 
sections 3,  7. 

Although  it  is  true  thai  in  bankruptcy  the  court  is 
entitled,  under  section  7,  subsection  3,  of  the  Bankruptcy 
Ad,  1883,  to  look  behindthe  judgment  on  which  a  petition 
is  based,  and,  in  cases  where  it  appears  that  the  judgment 
was  obtained  under  circumstances  which  constitute  de 
facto  extortion,  to  refuse  to  make  any  receiving  order; 
yet  the  mere  fact  that  a  petitioning  creditor  has  with' 
drawn  some  previous  petition  on  the  terms  that  he  was  to 
receive  from  the  debtor  a  sum  larger  than  his  principal, 
interest,  and  costs  does  not  in  itself  amount  to  any  such 
de  facto  extortion* 

Per  Webster,  M.B. — The  court  ought  not  to  give  its 
leave,  under  section  7,  sub-section  7,  of  the  Bankruptcy 
Act,  1883,  to  the  withdrawal  of  a  creditor's  petition  by 
consent  until  it  has  first  been  thoroughly  satisfied  as  to 
the  facts  under,  and  the  conditions  on,  which  such  petition 
is  being  toithdraum. 

Appeal  from  a  dedsion  of  Mr.  Begiatrar  Oiffard 

made  on  the  14th  of  May,  1900. 

On  the  30th  of  September,  1899,  the  petitioning 
creditor,  George  Gibbons,  issued  a  writ  against  the 
debtor,  Marcns  Bebro,  to  recover  the  sum  of  £115  lOj. 
doe  to  him  on  a  bill  of  exchange  for  £115  which  had 
been  accepted  by  the  debtor.  On  the  7th  of 
October  jadi^ment  was  obtained  against  Bebro  for 
the  snm  of  £115  158.  4d.  and  £9  Is.  4d.  costs ;  and  on 
the  26th  of  October  a  bankruptcy  petition  was  filed 
against  the  debtor  in  respect  of  these  two  sums.  The 
hearing  of  this  fjetition  was  fixed  for  the  14th  of 
Kovember,  but  prior  to  that  date  the  creditor  agreed 
with  the  debtor,  at  the  request  of  the  latter,  that  on 
the  debtor  paying  the  said  sum  of  £9  Is.  4d.  for  costs 
and  the  coBts  of  the  bankruptcy  proceedings,  and  on 
his  giring  the  creditor  a  fresh  bUl  for  £130  payable 
at  two  months,  ihe  petition  should  be  dismissed, 
on  its  being  withdrawn  by  consent,  with  the 
leave  of  the  court,  tmder  section  7,  sub- section  7. 
of  the  Bankraptcy  Act,  1883.  A  bill  for  £130 
payable  at  two  mouths  was  accordingly  drawn, 
fend  was  aooepted  by  Bebro  on  the  14th  of  November ; 
and  the  petition  was  difimissed  on  the  28th  of 
November,  the  registrar  being  ignorant,  at  tbe  time 
oi  its  dismissal^  of  the  terms  upon  which  it  was 
irithdrawn. 

On  the  29th  of  January,  1900,  Gibbons  recovered 
judgment  ag^ainst  tbe  debtor  for  the  said  sum  of  £130 
ind  costs ;  and  on  the  1st  of  February  a  bankruptcy 
petition  was  filed  by  him  in  respect  of  the  said 
judgment. 

'Aia  petition  came  on  for  hearing  before  Mr. 
Etegistrar  QiSard  on  the  14th  of  May,  and  a  receiving 
>rder  was  made  against  Bebro. 

From  this  decision  Bebro  now  appealed. 

Herbert Reed^  Q^C.y  and  Muir  Mackenzie, — ^Whenever 
I  petitaoner  withdraws  his  petition  on  tbe  terms  that 
16   is    to    receive  more  from  the  debtor  than  his 

(a.)  B^K>rted  by  J*  B.  Moebis,  Esq.,  Barrister- 
at-Law. 


principal,  interest,  and  costs,  that  fact  in  itself 
amounts  to  extortion  in  the  eyes  of  the  law:  Re 
G.,  Ex  parte  B.,  44  SouciTOES*  Joubnal  345.  We 
admit  that  in  tiie  present  case  there  has  been  no 
extortion  except  in  this  legal  sense.  But  that  is 
immaterial.  We  rely  also  on  In  re  Atkinson,  9  Marr. 
193 ;  In  re  Otway,  [1895]  1  Q.  B.  812,  43  W.  R.  Dig. 
17 ;  In  re  BetU,  45  W.  B.  98,  [1897]  1  Q.  B.  50;  and 
Smith  V.  Bromley,  2  Doug.  695. 

Rufus  Isaacs,  Q,G,,  eaid  Harold  S.  Simmons* — ^The 
prinoiple4aid  down  by  the  appellant  is  unsupported 
by  authority ;  for  In  re  G,,  Ex  parte  B„  was  decided 
on  the  point  that  there  existed  in  that  case  actual  de 
facto  extortion.  Unless  there  is  also  such  de  facto  extor- 
tion in  the  present  case,  the  mere  fact  that  Che  petition 
was  withdrawn  on  the  terms  that  the  petitioner  was  to 
receive  more  than  his  principal,  interest,  and  costs 
does  not  now  disentitle  him  to  get  his  receiving 
order.  If  it  were  so  to  disentitle  him,  the  door 
would  be  opened  to  serious  fraud.  A  debtor  might 
persuade  his  creditors  to  withdraw  a  petition  on  the 
promise  of  paying  higher  interest,  and  might  then 
proceed  to  repudiate  his  promise  in  bankruptcy.  In 
the  question  of  what  smounts  to  de  facto  extortion,  it 
is  important  to  ascertain  which  side  made  the  &nt 
move.    Here  the  first  move  was  made  by  the  debtor. 

Herbert  Reed,  Q.C.,  replied. 

Wbbsteb,  M.It. — In  this  case  the  learned  registrar 
is  of  opinion  that  there  has  been  no  extortion  in  fact. 
But  the  case  has  been  put  on  higher  ground ;  and  it 
has  been  argued  that,  if  a  petitioning  creditor 
withdraws  his  petition,  even  upon  the  express  and 
earnest  solicitation  of  his  debtor,  on  the  understanding 
that  the  latter  is  to  pay  him  a  simi  greater  than  the 
original  debt,  interest,  and  costs,  that  fact  in  itself, 
apart  from  all  actual  extortion  or  harshness,  amounts 
to  extortion  in  law.  Now,  I  think  that  the  true 
view  is  that  laid  down  by  Fry,  L.  J.,  in  Re  Atkinson, 
9  Morr.  193,  at  p.  196 :  **  In  my  opinion,  the 
moment  the  court  sees  the  petition  is  made  a  means 
of  extorting  money,  a  petitioner  should  not  be  able 
to  get  a  receiving  order."  I  think,  again — ^thoueh  it 
is,  of  course,  perfectly  true  that  there  might  stifi  be 
extoriion  even  in  a  case  where  the  request  to  with- 
draw the  petition  came  in  the  first  place  from  the 
debtor  hiinself — that  the  court  must  be  satisfied, 
before  it  will  refuse  a  receiving  order,  that  the 
petition  and  proceedings  have  been  utilized  in  order 
to  get  from  the  debtor  a  larger  amount  than  would 
otherwise  have  been  possible.  It  is  said  that  the 
court  meant  to  decide  more  than  this  in  In  re  G„ 
Ex  parte  B,  As  I  read  that  case — ^and  I  am  subject 
to  the  correction  of  my  brother  Rigby,  who  was  one 
of  the  Lord  jTustices  who  decided  it — the  registrar  was 
there  of  opinion  that  there  had  been  actual  extortion, 
and  there  is  nothing  in  the  short  report  of  the  judg- 
ment to  justify  the  construction  that  the  debtor  now 
seeks  to  put  on  It.  It  is  possible,  however,  that  the 
practice  of  the  court  has  drifted  into  too  Iiul  an 
attitude  on  the  matter  of  consenting  to  the  with- 
drawal of  bankruptcy  petitions.  I  think  that  section 
7  of  the  Bankruptcy  Act,  1883,  should  be  the  real 
criterion,  and  that  the  court  should  not  give  its 
consent  without  being  put  into  full  possession  of  all  the 
facts  and  terms. 

BiGBT,  L.J. — I  have  arrived  at  the  same  conclusion. 
I  sgree  idso  with  what  the  Master  of  the  Bolls  has 
said  about  In  re  (?.,  Ex  parte  B,  In  that  case  the 
learned  registrar  had  oome  to  the  conclusion  that 
there  had  been  de  facto  extortion,  and  when  such  is 
the  case  it  matters  nothing  whether  the  proposal  to 

I  withdraw  the   petition   came   originally   from   the 

I  creditor- or  the  debtor, 
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Collins,  L.J.— The  law  has  not  yet  gone  far 
enough  to  support  Mr.  Beed's  snggeetion.  I  think, 
indeed,  that  in  In  re  (?.»  Ex  parte  B,,  the  learned 
registrar  invited  the  Coiurt  of  Appeal  to  take  the 
wider  view,  but  that  the  court  decuned  to  take  the 
IK)int,  and  decided  purely  on  the  facts  of  that  par- 
ticular case.  It  may  be  that  the  Legislature  would  be 
justified  in  going  a  step  further,  and  in  making  it 
impossible  for  a  petitioner  to  withdraw  his  petition 
on  his  own  motion.  But  it  certainly  has  not  gone  so 
far  at  present.  Hitherto  the  courts  have  shrunk 
from  allowing  the  larger  principle. 

Appeal  diemiseed. 

Solicitors,  Braham  BameU;  J,  J.  Honda. 


From  Chan.  Div.  ) 

(Lindley,  MB.,  and  Bigby  [  May  3. 

and  CoUios,  L.  JJ.)         i 

BowLLS  V.  Bebb.  (a.) 

Will — Tenant  for  lift  and  remainderman — Poiver  for 
trustees  to  postpone  conversion — Poioer  of  management 
— Direction  as  to  income  of  unconverted  property — 
•  Property  not  yielding  income. 

If  a  discretionary  power  to  trustees'  to  postpone  con^ 
version  is  coupled  with  a  direction  that  the  tenant  for  life 
is  to  have  the  income  of  unconverted  property ^  the  rule  in 
Howe  V,  Lord  Dartmouth,  7  Ves,  137,  is  excluded  by 
virtue  of  such  direction,  and  the  trustees  can,  in  exercise 
of  their  discretion,  postpone  the  conversion  even  of 
property  that  does  not  yield  any  income,  so  that  the 
remaindermen  are  benefited  at  the  expense  of  the  tenant 
for  life. 

The  discretionary  power  of  the  trustees  is,  however, 
only  a  power  of  management,  and  cannot  be  exercised  so 
as  to  affect  the  rights  of  beneficiaries,  except  in  the  course 
of  the  management  of  the  estate  as  a  whole. 

Where,  titerefore,  the  only  item  of  outstanding  eetate 
consisted  of  a  reversion  to  a  sum  of  Consols  set  apart 
under  a  previous  will  to  answer  an  annuity  to  the  tenant 
for  life, 

Held,  that  the  representatives  of  the  tenant  for  life 
were  entitled  to  be  recouped  the  income  which  the  tenant 
for  life  would  liave  enjoyed  if  such  reversion  had  been 
sold  in  her  lifetime,  inasmuch  as  the  trustees  had  not  in 
fact  exercised  their  discretion,  and  could  not  properly 
— having  regard  to  the  state  of  the  testators  property — 
have  exercised  their  discretion,  by  postponing  the  conver" 
sion  if  their  attention  had  been  directea  to  the  matter. 

This  was  an  appeal  from  a  decibion  of  Stirling,  J. 

The  facts  were  as  follow : 

Alfred  Bowlls  BowUs  by  his  will  devised  and 
bequeathed  his  real  and  personal  estate  to  two 
trustees  ui>on  trust  for  conversion  and  investment, 
with  a  power  for  the  trustees  to  vary  investments  at 
their  discretion ;  then  to  pay  to  or  permit  the  tes- 
tator's sister,  Alice  Bowlls  BowUj,  to  receive  the 
income  of  the  investments  during  her  life,  and  after 
her  death  to  stand  possessed  of  the  trust  funds  upon 
trusts  for  her  children.  But  if  no  child  of  Aiioe 
Bowlls  Bowlls  should  attain  a  vested  interest  in  the 
trust  funds,  then  they  were  to  go  to  the  trustees 
beneficially  in  moieties. 

Then  came  the  following  clause :  **  And  I  declare 
that  no  sale  of  my  real  or  leasehold  estate  shall  be 
made  in  the  lifetime  of  my  said  sister  Alice  Bowlls 
Bowlls,  without  her  previous  consent  in  writing,  and 
that  my  trustees  shall  have  a  discretionary  power  to 

(a.)  Beported  by  J.  I.  Stirling,  Esq.,  Barrister- 
at-Law. 


postpone  for  such  period  as  to  them  shall  seem  e^ 
dient  Uie  conversion  or  getting  in  of  any  part  of  mj 
residuary  personal  estate  which  shall  at  mydeoean 
consist  of  stocks,  funds,  shares,  and  securities  of  any 
description  whatever,  but  the  unsold  real  estate  ind 
outstanding  personal  estate  shall  be  snbject  to  the 
truBts  hereiuMf ore  contained  concerning  tiie  mooeji, 
stocks,  funds,  and  securities  aforesaid,  and  the  rail 
and  yearly  produce  thereof  shall  be  deemed  sonoal 
income  for  me  purposes  of  such  trusts,  and  aochnal 
estate  shall  be  transmissible  as  personal  estate  nndsf 
and  for  the  purposes  of  the  ultimate  trnsts  herao- 
before  contained.'* 

The  testator  died  in  1887.  Part  of  his  residiui7 
personal  estate  consisted  of  a  reversionary  intmit 
m  a  sum  of  Consols  which  had  been  set  afMut  under 
the  will  of  lus  father  to  answer  an  annuity  in  U,f<m 
of  his  sister  Alice  Bowlls  Bowlls,  the  tenant  for  fife 
under  his  will  Under  the  testator's  will  Alioe  BowDi 
Bowlls  became  entitled  to  a  life  interest  in  a  ray 
considerable  propertv.  At  the  time  of  the  teststor'i 
death  she  was  aged  thirty-five.  She  subsequeati; 
became  a  lunatic,  and  died  in  1899  a  spinster.  Am  she 
died  intestate  and  without  relations,  her  estate  pssnd 
to  the  Crown.  The  reversionary  interest  in  Cknnb 
fell  in  on  her  death,  and  it  was  contended  on  bdialf 
of  the  Crown  that  this  reversionary  interest  ought  to 
have  been  realized  in  her  lifetime,  and  that  t&s  sok 
having  been  done  her  estate  was  entitled  to  he  re- 
couped to  the  extent  of  the  income  which  she  would 
have  enjoyed  if  the  conversion  had  been  made. 

Stirling,  J.,  held,  on  the  construction  of  the  inll 
and  the  authority  of  Mackie  v.  Mackie,  5  ELsie  TO, 
that  this  contention  was  inadmissible. 

llie  Crown  appealed 

Before  Stirling,  J.,  the  question  whether  the  trp 
tees  had  acted  wrongly  in  postponing  the  convenioa 
was  not  rsised,  and  his  decision  was  without  prejodifli 
to  any  daim  which  the  Crown  might  have  by  rastoa 
of  the  delay  in  conversion.  It  was  agreed  that  tbe 
Court  of  Appeal  should  dedde  the  question  left  opes 
by  Stirling,  J.,  and  evidence  was  adduced  on  tfaii 
point  Upon  this  evidence  the  court,  as  i^pean  f roa 
the  judgments,  came  to  the  oonolusioii  that  tk 
trustees  had  in  fact  exercised  no  discretion  at  sU  i& 
postponing  the  oonversion  of  the  reversionary  intoeit, 
but  had  simply  omitted  to  convert  it  without  ood- 
sidering  the  question  whether  it  oug^ht  to  have  bees 
converted  and  the  proceeds  of  conversion  invested  » 
as  to  produce  inoome  for  the  tenant  for  life. 

By  their  notice  of  appeal  the  appellants  dsiaed 
that  interest  ought  to  be  allowed  at  the  rate  of  4  par 
cent. 

Sir  E,  E.  Webster,  A,G,,  and  Joyce,  for  the  appesL 

Butcher,  Q,C,,  and  Hon.  F,  Rassdl,  coninju 

Joyce  replied. 

The  following  cases  were  referred  to :  J/cufaV  r. 
Mackie,  6  Hare  70 ;  Johnston  v.  Moore,  6  W.  B-  4»; 
In  re  Pitcaim,  44  W.  B.  200.  [1896]  2  Ch.  199;  /»« 
Goodenough,  44  W.  B.  44,  [1895]  2  Ch.  537. 

Lindley,  ]y[.B.— In  this  case  we  hav^  to  oomndsrs 
question  of  some  difficulty  both  on  the  ooostroctHa 
of  the  will  and  also  upon  what  has  been  done  under  tht 
will  since  the  death  of  the  testator.  [His  locdAiy 
stated  the  facts  and  read  the  dause  in  the  will  setoi^ 
above,  and  continued :]  Here  we  have  not  only  • 
discretionary  power  to  postpone  for  such  period  m 
to  the  trustees  shall  seem  expedient  the  conversioBif 
the  testator's  residuary  personal  estate,  but  i 
direction  which  applies  to  the  income,  if  any,  of  ^ 
unsold  real  estate  and  outstanding  perscuial  estate— ii 
other  words,  if  the  conversion  of  any  of  the  tsstitflf^ 
residuary  personal  estate  should  be  postponed,  lbs 
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the  rule  in  Eowe  v.  Lord  DartmotUh,  7  Ves.  137,  as  I 
imdentand  it,  is  excluded  by  the  words  which  I  have 
joBt  read.  Now,  pausing  there  for  a  moment 
and  assamiug  this  discretionary  power  to  have 
been  propwly  exercised  and  that  the  conversion 
of  the  residuary  personal  estate  was  postponed 
in  the  exercise  of  that  power,  it  appears  to  me, 
on  the  authority  of  Mackie  ▼.  Mackie,  that  the  decision 
of  Stilling,  J.,  is  right.  Mackie  v.  Mackie  covers  and 
decides  a  point  which  but  for  that  would  be  a  little 
difficult — that  is  to  say,  whether  this  clause  relating  to 
the  produce  of  the  unsold  real  estate  and  outstandiog 
penonal  estate  can  apply  to  property  which  does  not 
yield  income.  That  is  a  little  nut  which  was  cracked 
in  Mackie  y.  Mackie  by  the  Yioe-Chancellor  of  England 
holding  that  it  did,  and  Stirling,  J.,  has  taken  the 
same  view.  It  is  upon  this  principle  that  if  you  look 
ftt  the  will  as  a  whole  the  tenant  for  life  is  to  take 
the  income  of  the  residuary  personal  estate  for 
better  or  for  worse.  Boioe  v.  Lord  DarimovJth 
does  not  apply  against  the  tenant  for  life  or  in 
her  favour.  In  other  words,  if  the  property  is 
yielding  more  income  than  she  is  entitled  to,  if  you 
apply  tbat  principle  she  is  to  have  it,  and  if  less  she 
is  to  go  without  it.  Upon  that  authority  (which 
settles  a  point  of  some  little  difficulty)  I  have  come 
to  the  conclusion  that  upon  the  true  construction  of 
the  will  the  view  of  Stirling,  J.,  was  correct. 

Bat  another  point,  a  totuly  different  one,  has  been 
niied  before  us,  and  that  is  as  to  what  has  been  done 
nnoe  the  testator's  death.  Stirling,  J.,  assumed  that 
the  discretionary  power  had  been  exercised  by  the 
tnutees,  bat  it  has  been  by  consent  agreed  that  we 
shoold  investigate  that  question  ourselves  upon  such 
evidence  as  counsel  have  thought  right  to  lay  before 
OS,  and  they  have  laid  before  us  some  affidavits  and 
exhibits  and  a  letter  and  an  affidavit  by  the 
tmstees  in  reply.  Now,  although  it  is  quite  true 
that  these  trustees  were  trustees  and  executors 
and  residuary  leg;atees,  and  although  it  is  quite 
trae  that  it  was  to  their  advantage  tiLat  the  rever- 
aionary  interest  which  formed  a  portion  of  the 
testator's  trust  estate  should  not  be  converted,  yet  I 
am  satisfied  from  the  evidence  which  is  against  them 
as  well  as  from  the  evidence  which  is  for  them  that 
they  never  exercised  this  power  with  a  view  to  benefit 
^emselves.  I  am  perfectly  satisfied  that  this  point 
about  converting  under  the  rule  of  Howe  v.  Lord 
Dartmouth  a  reversionary  interest  to  the  income  of 
which  the  tenant  for  life  was  entitled  under  another 
will  never  crossed  their  minds  at  all,  and  it 
rcqoires  the  keen  eyes  of  an  extremely  good 
pquity  lawyer  to  see  that  there  is  such  a  point. 
However,  Uiere  it  is.  They  did  not  see  it  and 
they  never  thought  of  it.  I  do  not  mean  they 
did  not  think  of  the  reversionary  interest.  Tney  knew 
that  the  testator  had  the  reversionary  interest  and 
they  knew  that  the  sister  was  receiving  the  income  of 
it,  but  they  never  dreamt  that  she  was  iJso  entitled 
to  have  the  reversion  of  that  sum  of  which  she  was 
already  in  the  receipt  of  the  income  turned  into 
money.  It  never  occurred  to  them  at  all,  and  I  aih 
satisfied  from  their  own  evidence  that  although  they 
hnew  they  had  this  discretionary  power,  and  although 
they  knew  there  was  a  reversion,  they  never  dreamt 
that  the  tenant  for  life  was  entitled  to  have  that  re- 
version sold,  and  the  proceeds  invested  so  as  to 
increase  her  income.  It  would  not  occur  to  ninety- 
nine  men  out  of  a  hundred.  It  was  an  oversight. 
Now,  before  I  g^  farther,  I  will  consider  what  is  the 
scope  of  this  discretionary  power.  Suupposing 
th^  had  thought  of  it,  what  does  it  mean?  It 
•tiikef  me,  and  it  follows  from  what  I  have  already 
Bud  about  Mackie  v.  Mackie,  that  if  this  power  had 
been  ezerciaed  and  the  reversionary  intenrest  which 


ought  to  have  been  sold  had  not  been  sold  it  would 
have  altered  the  relative  positions  of  the  tenant  for 
life  and  the  remaindermen.  I  do  not  doubt  that,  but 
it  does  not  at  all  follow  that  this  discretionary  power 
is  anything  more  than  a  power  of  management. 
What  I  mean  is  this,  l^ere  is  nothing  in  these  words, 
to  my  mind,  which  would  give  the  trustees  a  right  to 
say,  apart  from  managing  the  estate,  "  We  will 
postpone  selling  the  reversion  in  the  interest  of  the 
children  at  the  expense  of  the  tenant  for  life."  I  do 
not  think  that  would  be  within  the  power  at  all. 
That  means  this :  "  We  will,  tmder  uie  power  of 
management  which  if  exercised  might  and  will  to  a 
certain  extent  vary  the  riffhts  of  the  tenant  for  life 
and  of  the  remaindermen,  do  more  than  that,  we  will 
make  the  tenant  for  life  benefit  the  remaindermen 
whether  she  likes  it  or  not."  I  do  not  think 
that  is  the  scope  of  it,  and  the  method  of 
treating  it  is  this.  Supposing  the  tenant  for  life  had 
insisted  upon  the  conversion  of  this  reversionary 
interest,  could  the  trustees  have  possibly  refused  ?  I 
think  not.  The  position  of  the  property  is  important. 
There  was  no  wasting  property  here.  I  am  not 
speaking  of  the  leaseholds,  oecause  that  is  another 
matter ;  bat  apart  from  those,  amongst  the  residuary 
personal  estate  there  was  no  property  yielding  more 
income  to  the  benefit  of  the  tenant  for  life  than  she 
would  be  entitled  to.  There  was  nothing,  therefore, 
which  as  a  matter  of  management  would  justify  the 
trustees  in  saying  *'  There  is  some  property  which 
might  have  been  converted  and  that  would  reduce  the 
income  of  the  tenant  for  life,  but  there  is  a  rever- 
sionary interest  which  ought  to  be  sold  and  which  will 
increase  the  income,  and  as  a  matter  of  management  we 
will  not  convert  either."  They  might  have  done  that, 
but  there  was  no  such  property.  There  was  nothing 
to  be  gained  by  anybody  by  preserving  this  rever- 
sionary interest  as  unsold,  except,  of  course,  what 
woidd  accrue  to  the  remaindermen.  I  throw  this 
out  because  I  am  perfectly  satisfied  that  these  gentle- 
men were  not  intending  to  benefit  themselves.  They 
never  thought  of  it.  If  I  am  right  that  they  never 
did  think  about  this  power,  and  that  they  could  not  if 
they  had  thought  of  it  in  this  particular  instance 
have  properly  refased  to  convert  this  reversionary 
interest,  what  follows  ?  It  follows  that  the  tenant 
for  life's  executors  or  administrators  (now  represented 
by  the  Crown,  she  having  died  intestate  and  with- 
out any  relatives)  are  entitled  to  have  that  in- 
come which  she  has  lost  during  her  life  made 
good  out  of  the  capital  of  the  estate.  I  think 
there  is  no  answer  to  that  view  unless  we  take 
another  view  of  the  case  altogether  to  which  I  will 
allude  now,  and  which  I  think  is  admissible.  It 
has  been  suggested  to  us  that  this  lady  when  her 
brother  died  was  35  years  of  age,  and  that  she  thought 
of  marrying  and  she  might  have  had  children,  and 
although  the  trustees  did  not  think  about  converting 
the  testator's  residuary  reversionary  estate,  still,  in 
point  of  fact,  what  they  had  done  was  the  right  thing 
to  do.  I  cannot  come  to  that  conclusion.  That  con- 
clusion first  of  all  involves  the  assumption  that  their 
discretionary  power  was  a  great  deal  more  than  a 
power  of  management,  which  I  do  not  think  it  was. 
And  apart  from  that  I  am  not  at  all  satisfied  that 
even  if  they  had  that  power  the  circumstances  which 
did  exist  would  have  justified  them  in  exercising  their 
discretion  to  the  extent  of  saying  this  reversionary 
interest  shall  not  be  sold  during  the  life  of  the  tenant 
for  life.  If  that  power  had  been  more  extensive  than  I 
think  it  was  it  would  have  j  ustified  them  in  postponing 
the  sale  to  see  whether  she  got  married  or  not,  but  not 
in  maldng  up  their  minds  that  it  should  not  be  sold 
whether  she  got  married  or  not.  When  this  poor 
lady  became  lunatic  it  was  obviously  wrong  in  any 
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method  of  lookmg  at  it  at  all  to  keep  this  reversionary 
interest  unsold.  She  became  lunatic  while  she  was  a 
spinster  and  before  she  had  anj  children,  and  after 
that  it  was  too  obyioasly  wrong  however  widely  you 
construe  this  power.  But  I  fall  back  upon  the 
narrower  construction  of  the  power  as  far  as  giving 
them  discretion  is  concerned.  I  do  not  think  the 
discretion  went  so  far  as  to  alter  fiie  rights  of  the 
tenant  for  life,  except  that  they  postponed  the  con- 
version of  the  one  portion  of  the  estate  rather  than 
another,  in  the  management  of  it.  Therefore  I 
think  upon  the  circumstances  as  they  stand,  and 
without  imputing  anything  whatever  against  these 
gentlemen  except  an  oversight,  which,  as  I  have  said, 
ninety-nine  people  out  of  a  hundred,  and  even  ninety- 
nine  solicitors  out  of  a  hundred,  would  very  likely 
have  made,  the  appellants  here  are  in  the  right  and  the 
account  must  be  rectified  accordingly.  The  only 
other  point  is  as  to  whether  interest  should  be  at  3 
per  cent,  or  4  per  cent.  I  have  not  lopked  it  up,  but 
I  think  I  am  right  in  saying  that  the  judgment 
statute  says  that  judgments  shall  bear  interest  at  4 
per  cent.  Of  course  we  cannot  alter  that  here.  And 
I  think  the  rules  say  that  legacies  are  to  bear  interest 
at  4  per  cent  I  think  that  is  so.  But  there  is 
no  rule  that  I  know  of,  and  I  do  not  speak  of  it 
witiiout  having  had  occasion  to  look  at  it  before, 
which  applies  in  terms  to  any  question  sach  as  this  or 
even  to  making  good  breaches  of  trust,  and  having 
regard  to  the  rate  of  interest  now,  it  appears  to  me, 
in  a  case  of  this  kind,  even  quite  apart  irom  the  view 
taken  by  Kekewioh,  J.,  in  the  case  of  In  re  Ooodenaugh, 
that  3  per  cent,  ought  to  be  the  rate  of  interest  and 
not  4  per  cent.  You  cannot  get  4  per  coit.  now  upon 
any  securities  in  which  trustees  have  any  business  to 
deal.  With  that  limitation  I  think  the  appeal  must 
succeed. 

BiGBY,  L.J. — In  this  case  two  gentlemen — solicitors, 
I  think — who  are  trustees  of  the  will  by  the  appoint- 
ment of  the  testator  himself  for  the  estate,  and  in  the 
events  which  have  happened  are  also  the  beneficid 
residuary  legatees,  claim  to  hold  the  residuary  estate 
free  from  any  claim  on  the  part  of  the  representative  of 
the  tenant  for  life  in  respect  of  the  interest  which  would 
have  been  produced  from  the  sale  and  investment  of 
the  proceeds  of  a  sum  of  £5,666  Consols.  I  mention 
these  circumstances  particularly,  because  I  thiak  they 
have  some  bearing  upon  the  construction  of  what  has 
been  done  under  the  will,  but  I  want  to  make  it  plain 
that  to  my  mind  these  gentlemen  have  not  been 
swayed  in  their  exercise  of  the  power  that  has  been 
given  them  by  the  will  by  any  notions  of  sdf -interest, 
8nd  in  fact  that  they  have  not,  except  technically, 
done  any  wrong  whatsoever  throughout  the  whole 
administration  of  the  estate,  nor  has  any  wrong  been 
called  to  our  attention,  or  suggested  in  any  way. 
Now  what  in  fact  took  place  with  reference  to  Uie 
£0,666  which  is  the  subject  of  the  question  that  is  now 
raised — raised  before  Stirling,  J.,  on  the  construction 
of  the  will,  but  raised  here  upon  such  evidence  as  is 
forthcoming — which,  of  course,  is  very  slight — of  what 
has  actually  been  done.  In  the  first  pla^  the  £0,666 
never  was  realized  during  the  life  of  the  tenant  for  life. 
I  beg  particidarly  to  repeat  what  I  have  said,  that  I  do 
not  tlunk  anything  wrong  was  done.  If  the  question 
had  been  raised  (l  am  only  going  on  an  hypothesis 
which  I  do  not  oelieve  in)  and  clearly  brought  to 
the  attention  of  the  trustees  at  the  time  when,  on 
their  petition,  the  tenant  for  life  was  made  a  lunatic, 
it  would  have  been  obviously  their  duty,  from  that 
time  forward  at  any  rate,  whatever  was  true  of  the 
preceding  time,  to  provide  for  her  estate  an  allow- 
ance upon  the  assumption  that  the  £0,666  reversion 
was  sold.  It  would  have  been  a  very  grave  malver- 
sation on  their  part  if  they  had  not  made  such  an 


arrangement.  The  chances  were  enormous  at  thit 
time  that  they  would  gain  pecuniarily  thenuelfoi 
by  continuing  to  postpone  the  sale,  and  I  do  not 
hesitate  to  say  that  if  we  had  reasons  to  suppose  thst 
the^  did  it  deliberately,  then  we  should  look  upoa 
their  conduct  in  a  very  unfavourable  view ;  but  I  m, 
satisfied,  from  the  affidavits  which  they  filed  at  the  tioie 
of  the  lunacy  proceedings  and  from  the  affidavit  wbid 
they  have  now  filed,  tluit  the  whole  thing  was  absent 
from  their  minds,  and  that  then  and  before  that 
time,  they  never  cbeamt  at  all  that  they  had  any  duty 
about  semnR  the  £6,666  reversion.  I  should  assoiBe 
that  fromthe  letter  which  they  wrote.  No  doobt 
that  letter  could  be  explained  upon  produotioa  of 
proper  evidence  in  the  way  in  which  it  was  aigned 
by  counsel  that  it  ought  to  be  explained.  It  msy 
mean  that  they  did  not  know  whether  upon  the  ooa- 
struction  of  the  postponement  clause  they  were  or  wen 
not  entitled  to  have  it  sold,  but  that  is  not  the  prima 
facie  meaning.  The  prima  facie  meaning  is  that  tin 
question  altogether — not  one  aspect  of  it,  but  the  whde 
question — ^was  brought  before  them  for  the  first  tins, 
and  I  believe  that  was  the  fact  Then  when  I  ooba 
to  read  this  affidavit,  I  do  not  suggest  that  the 
affidavit  was  otherwise  than  a  candid  and  fnr 
affidavit,  they  are  not  able  to  say  with  truth  that  ihay 
exercised  their  discretion  for  one  moment  upon  tidi 
question.  I  do  not  think  they  did.  I  do  not  thiBk 
it  ever  occurred  to  them.  I  have  pointed  out  thst  st 
the  time  of  the  lunacy  it  was  imperative  upon  thsm, 
if  they  thought  of  it,  to  decide  in  a  different  wsj. 
It  so  happens — ^and  it  entirely  depends  upon  the  full 
of  the  case — ^that  there  were  no  wasting  stocks— 
leaseholds  I  leave  out  of  consideration,  as  they  are  not 
important— but  there  was  no  wasting  prop^ty  tfaik 
could  be  affected  by  this  power  of  pos^K>nemsnt» 
and,  so  far  as  has  been  brought  to  our  attention.  oa!y 
one  case  of  a  reversion  not  producing  interest.  There- 
fore, not  only  is  it  plain  that  they  never  did  ezercNi 
their  discretionary  power  to  postpone,  but,  in  my 
judgment,  it  is  plain  also  that  they  never  ooght  to 
have  done  so.  Doing  so  would,  in  effect*  be  a  dedsioa 
that  they  would  take  from  the  tenant  for  life  the 
proportion  of  income  to  which  she  was  entitled  sai 
present  it  to  the  remaindermen,  either  her  ohildnD 
or  themselves.  I  do  not  see  any  justification  for  thst 
I  do  not  say  that  under  the  peculiar  drcamstaDOSi  of 
this  case  they  were  bound  to  seU  the  £5,666  revernoa. 
One  knows  that  the  court  looks  upon  that  to  be  ss 
safe  as  possible ;  but  I  think  they  were  bound  not  to 
exercise  the  power  to  postpone  so  as  to  produce  m 
unequal  effect  between  the  tenant  for  liSs  and  tibe 
remaindermen.  I  say  nothing  as  to  what  might  hatv 
taken  place  if  there  had  been  wasting  property  that  tiny 
knpt  on  foot.  There  was  no  such  thing.  The  exsreue 
of  their  discretion  must  necessarily  have  had  am 
result  and  one  only,  and  that  was  to  ofaarge  thi 
tenant  for  life  for  the  benefit  of  the  ramaindecasa. 
Probably  they  thought  that  the  remaindamen  wosU 
bo  the  children.  When  a  lady  has  attained  the  s^e 
of  thirty-five  years,  the  chance  of  her  not  manyiaf 
ii^  well,  pretty  large,  but  that  is  not  oonclosm,  i 
course,  and,  therefore,  they  mav  have  thought  pioh- 
ably  that  the  children  might  be  the  remaindemien;  hst 
they  must  have  known  perfectly  well  that  these  wu  a 
very  fair  chance  of  their  being  the  remaindemien  theai- 
selves,  and,  as  I  say,  they  ought  not  to  have  gone  upas 
the  hypothesis  that  the  children  were  sore  to  be  tb* 
remaindermen.  But  even  if  the  children  had  befls 
the  remaindermen,  supposing  it  were  quite  clear  tkst 
the  children  would  take  vested  interests  exclndmg  tfci 
two  trustees,  I  do  not  think  it  would  have  bes 
justifiable.  They  have  no  power  to  take  from  tte 
mother  what  has  been  mentioned  as  the  £100  a 
year  (I  only  state  that  as  a  possible  sum)  mad  girei 
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to  the  dhildren — none  whatever ;  and  their  power  to 
postpone  was  not,  to  my  mind,  couohed  in  audi  terms 
as    to    give    them    that    right.      De  facto    there 
never  was  a  time  when  they  professed  or  tiioaght  that 
they  would  exercise  their  power  to  postpone.    Dejure^ 
it  oannot  be^  assumed  that  they  did  exercise  their 
power  in  this  unequal  manner,  because  unequal  it 
would   be,  between   the    tenant   for   life   and   the 
remaindermen.    In  the  case  referred  to  of  Johnstone  v. 
Moore,  Wood,  Y.C.,  came  to  a  conclusion  which  was 
inevitable  from  the  will.     There  I  thiiJc  the  portion 
of  the  personal  estate  outstanding  consisted  of  an 
interest  in  a  business.    There  had  l^en  a  partnership 
and  the  trustees  de/ado  allowed  that  portion  to  remain 
outstanding.    Now,  unless  they  were  grossly  ignorant 
of  the  law  (and  we  must  attribute  to  them  knowledge 
of  it)  they  must  have  known  that  they  had  no  power 
primd  facie  to  leave  it  outstanding;  but  in  the  will  is 
contained  a  power  to  postpone  the  realization,  and  it 
was  assumed,  and  as  I  thmk  rightly  and  necessarily 
assumed,   that  they  had  done  so  in  the  exercise  of 
their  power,  and  the  rights  of  the  tenant  for  life  and 
remaindermen  were  adjusted  upon  that  basis.    I  have 
no  donbt  of  that.    But  it  does  not  prove  (and  I  do 
not  think  it  is  the  law)  that  if  it  turns  out  in  a  matter 
in  which  the  trustees  were  really  ignorant  that  what 
has  been  done  might  have  been  done  under  a  power 
in  the  will  it  should  be  deemed  to  have  been  so  done. 
I  think  great  injustice  would  often  be  done  by  that 
result,  and  although  I  have  already  explained  my 
opinion  that  it  oould  not  properly  have  been  done 
At  all,  yet  I  do  not  think  it  ought  to  be  assumed 
that  that  did  take  place  which  we  know  on  the 
evidence  did  not  take  place.     I  will  not  say  more 
about  the  case.     I  think  I  have  deidt  with  all  the 
points  that  are  really  of  importance.      I  will  only 
say  this,  that  if   I  had  to  deal  simply  with  the 
question   of   construction  I  should   have   hesitated 
»  jgood  deal  before  I  came  to  the  condusion  that 
Stirling,  J.,  was  wrong  in  treating  Mackie  v.  Mackie 
as  a  decision  covering  this  case.     It  is  not  necessary 
to  say  anything  from  my  point  of  view  about  that, 
and  I  must  be  held  not  to  express  any  opinion  about 
it.  ^  Bat  upon  the  facts  which  are  before  us,   and 
which  were  not  before  Stirling,  J.,  I  have  no  hesita- 
tion  in  saying  that  I  cannot   consider  there   was 
any     thing     which    would    entitie    the    residuary 
legatees  to  say,  *'  Oh,  we  must  be  deemed  to  have 
esLercised   our   power   and    to    have   exercised    it 
equitably,  and  the  result  follows  that  we  have  not 
got  to  pay  anything  out  of  the  proceeds  in  court  of 
the   £5,666."    On  all  the  facts  of  the  case  I  think 
that  such  a  conclusion  would  be  absolutely  wrong. 
However,  again  the  trustees  have  behaved  very  properly 
and  fairly.    They  say :  •*  We  will  put  the  facts  before 
you."^  I  do  not  mean  to  say  they  would  have  done 
anything  else,  but  they  have  acted  ia  a  very  fair 
spirit.     They  say:  **We  will  put  before  you  suoh 
Btatements  as  may  be  in  our  favour,  but  the  court 
will  judge  of  them  " ;  and  as  far  as  I  can  see,  they 
have  done  that  very  fairly.   In  an  ingenious  argument 
it   iKras  suggested  that  upon  the  state  of   facts  so 
apx>eariD^  they  were  entitled  to  hold  thii  money. 
I  have  said  nothicg  about  what  would  rca^y  b)tiie 
case  if  they  were  actually  asserting  a  right  adversely. 
I  do  not  consider  it  to  be  an  adverse  assertion.    They 
▼ery  fairly  have  told  us  what  has  taken  place ;  but 
from  their  position  as  trustees  and  solicitors  I  think 
they  would  have  many  difficulties  to  get  over,  which 
at  present  do  not  seem  to  arise. 

Coixnrs,  L.J. — I  agree,  and  I  have  nothing  to  add 
to  tlie  reasons  already  given  by  the  other  members  of 
the  court. 

Solicitors,  Hare  ih  Co, ;  Wallas,  Dcverdl,  <t  Co» 


Hall  v,  Duits  of  Norfolk  and  Others,  (a.) 

Mine  —  Subsidence  —  Damage  —  Liability  for  acts  of 
predecessor  in  title. 

An  action  for  damages  done  hy  subsidence  caused  hy 
working  a  mine  is  a  personal  action,  which  determines 
on  the  death  of  the  owner,  and  cannot  be  brought  against 
a  trustee  or  lessee  who  has  not  actively  caused  the 
subsidence. 

This  was  an  action  brought  by  Mr.  John  Hall,  the 
owner  in  fee  of  the  Manor. House,  Overseal,  Ashby- 
de-la-Zouch,  against  the  Duke  of  Norfolk,  as 
executor  and  trustee  of  the  late  Lord  Doninffton, 
Messrs.  Wilkinson,  Newton,  &  Spaldine,  and  the 
Moira  Colliery  Go.  (Limited),  claiming  (11  to  have  it 
ascertained  what  damage  the  plaintins  house  had 
suffered  by  reason  of  £e  working  out  of  the  main 
coal  seam  in  the  adjoining  Moira  Colliery  of  the 
defendants ;  (2)  a  declaration  that  the  defendants  were 
liable  to  make  good  such  damage ;  and  (3)  payment 
accordingly. 

It  appeared  that  in  the  years  1889,  1890,  and  1891 
the  late  Lord  Donington  worked  the  seam.  Ou  the 
2nd  of  April,  1892,  Lord  Donington  made  his  will 
appointing  the  Duke  of  Norfolk,  Mr.  George  Edward 
lAke,  and  the  Hon.  G.  T.  C.  Bawdon  Hastings 
executors  and  trustees  thereof. 

On  the  24th  of  July,  1895,  Lord  Donington  died, 
and  his  will  was  proved  by  the  Duke  of  Norfolk  and 
G.  E.  L«ke,  the  other  executor  renouncing  probate. 

The  Dake  of  Norfolk  and  G.  E.  Lake  carried  on 
the  business  of  tlie  colliery  until  the  1st  of  October, 
1695,  and  afterwards  as  agents  for  the  defendants 
Wilkmson,  Nekton,  &  Spalding,  the  lessees  of  the 
colliery  under  a  lease  of  the  16th  of  November,  1895, 
for  twenty-one  years,  and  on  the  20th  of  November, 
1895,  the  Moira  Colliery  Co.  (Limited)  was  formed, 
and  the  lease  and  the  interests  uoder  it,  were  assigned 
to  the  defendant  company. 

There  was  no  covenant  on  the  part  of  the  lessees 
to  prevent  damage  by  subsidence. 

la  November,  1895,  a  subsideuce  occurred,  and  the 
plaintiff  brought  this  action,  Mr.  Lake  having  in  the 
meantime  died. 

The  defence  was  that  the  defendants  had  not 
actively  caused  the  damage,  and  were  not  therefore 
liable. 

P.  O.  Lawrence,  Q,C,,  and  MacSunnney,  for  the 
plaintiff,  contended  that  the  decision  of  Bruce,  J., 
in  Ureenwcll  v.  Low  Beechburn  Coal  Ty.,  [1897]  2 
Q.  B.  165,  -15  W.  K.  Dig.  82,  was  icconsistent  with 
the  decision  of  the  House  of  Lords  iu  Darhy  Mv hi 
CoUivry  Co,  v.  Mitchell,  11  App.  Cas.  127,  34  W.  K. 
Dig.  108,  and  referred  to  Hex  v.  P*  r////,  1  A.  &  £.  822 ; 
Todd  V.  Flight,  9  W.  R.  145.  9  C.^  B.  N.  S.  377 ; 
Oandy  v.  Jubbtr,  13  W.  R.  1022.  9  B.  &  S.  15 ;  l^retly 
V.  Bkkmore,  21  W.  E.  733.  L.  li.  8  C.  P.  401; 
Attorney ' General  y,  Tod-Ileathy,  45  W.  B.  391,  [1897] 
1  Ch.  560. 

Warrington,  Q.C,  and  Kenyon  Parhr,  for  the 
trustees,  argued  that  Darhy  Main  (^olliery  v. 
Mitchell  was  only  a  decision  as  to  the  Statute  of 
Limitations,  and  not  as  to  who  was  a  wrong-doer, 
and  referred  to  Jordeson  v.  Sutton,  (jErc,  Oas  Co.,  47 
W.  B.  222,  [1899]  2  Ch.  217. 

(rr.)  Reported  hy  S.  B.  Williams,  Esq.,  Barristor- 
at-Law. 
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Benahawt  Q.O,,  and  Ashton  Cross,  for  the  lessees, 
oontended  that  there  was  no  negligence  or  omission 
of  duty  on  the  part  of  the  lessees  which  could  render 
them  liable. 

Lawrenc$,  Q,C.,  replied. 

Kekewioh,  J.,  said  that  some  years  ago,  in  1889- 
1891,  Lord  Donington  worked  the  coal,  which  he  had 
a  perfect  right  to  do.  Some  years  after,  towards  the 
end  of  1895,  the  worldne  of  the  coal  caused  a 
subsidence  which  injured  the  plaintiff's  hotise, 
in  respect  of  which  injury  he  was  entitled  to  recover 
damages  if  he  oould  find  the  person  who 
according  to  law  was  liable.  It  was  not  proved 
exactly  when  the  damage  first  accrued,  but 
it  appeared  on  the  evidence  that  it  did  not  occur  until 
after  November,  1895,  when  the  colliery  was  demised 
by  the  Duke  of  Norfolk  and  his  co-trustee  to  the 
other  defendants.  The  plaintiff  endeavoured  to 
recover  damages  against  Lord  Donington's  estate,  but 
that  action  failed  on  the  ground  that  it  was  a 
personal  action  which  determmed  with  the  death  of 
Lord  Donington.  He  now  seeks  to  recover  against 
the  trustees  and  the  lessees.  The  executors  and 
trustees  worked  the  coal  themselves  for  a  few 
months  under  a  power  in  the  will  and  must  for  that 
purpose  as  between  them  and  the  plaintiff  be  treated 
as  owners.  They  then  demised  the  colliery  to  the 
defendants  Wilkinson,  Newton,  &  Spalding.  It 
was  not  suggested  that  anything  done  by  the 
trustees  or  by  the  lessees  caused  the  subsidence. 
That  was  traceable,  though  not  perhaps  by  very 
direct  steps,  to  the  working  of  the  seam  by  Lord 
Donington  himself  during  the  years  1889-1891.  The 
damage  did  not  occur  till  towards  the  end  of  1895, 
and  according  to  settled  law  the  right  of  action  did 
not  accrue  till  then ;  there  was  therefore  no  question 
of  the  Statute  of  Limitations.  If  the  plaintiff  had 
sued  the  right  defendants  he  wcu  entitled  to  recover. 
The  question  was  whether  the  defendants  were  liable 
for  allowing  the  nuisance  to  continue  on  their  land 
which  had  caused  damage  to  the  plaintiff.  In  the 
case  of  Oreenvfell  v.  Low  Seechburn  Coal  Co,  Bruce,  J., 
considered  the  question  which  I  have  here  to  decide 
and  decided  against  the  plaintiff  and  in  favour  of  the 
defendants.  It  wcu  said  that  the  decision  of  Bruce, 
J.,  was  not  consistent  with  that  in  DarUy  Main 
Colliery  Co,  v.  Mitchell,  and  therefore  I  think  that  it 
is  my  duty  not  to  treat  the  point  as  concluded  by 
authority,  but  to  examine  the  question  for  myself. 
Unless  controlled  by  the  decision  in  Darley  Main 
Colliery  Co,  v.  Mitchell,  or  by  the  opinion  of  Lord 
Blackburn,  I  am  not  at  liberty  to  create  a  new  right 
of  action— that  is  to  say,  a  right  of  action  which  has 
never  yet  been  recognized  in  a  court  of  law.  Having 
read  the  judgment  of  Bruce,  J.,  I  entirely  agree  with 
it.  Bruce,  J.,  pointed  out  that  there  was  no  reported 
case  bearing  upon  the  poiqt,  and,  therefore,  to  allow 
the  plaintiff's  claim  would  be  to  create  a  new  cause 
of  action.  He  said  ([1897]  2  Q.  B.,  at  p.  177): 
**  Unless  they  are  under  an  obligation  to  prevent  the 
consequences  of  an  act  done  by  their  predecessor  in 
title,  they  have  not  been  guilty  of  any  omission  of 
duty  for  which  they  can  be  rendered  liable.  It  is 
suggested  that  the  excavated  strata  left  without 
artificial  support  amounted  to  a  nuisance,  but  I  do 
not  think  it  did.  Until  the  actual  subsidence 
happened  there  was  nothing  unlawful  in  the  state 
in  which  the  land  was  left.  At  no  moment 
prior  to  the  subsidence  can  it  be  said  that  there  was 
any  duty  upon  anyone  to  provide  artificial  support ; 
and  therefore  it  seems  to  me  that  it  cannot  be  said 
that  the  defendants  are  guilty  of  a  default  of  duty  iu 
allowing  a  state  of  things  to  continue  which  was  a 
perfectly  lawful  state  qI  things."    That  passage  is 


fully  borne  out  by  (he  opinion  of  Lord  BramweU  in 
Darley  Main  CoUiery  Co,  v.  Mitchell,  and  those  vm 
the  lines  upon  which  he  was  bound  to  decide  this  cue. 
Bruce,  J.,  was  not  without  authority  on  the  qneitiai 
of  duty.  [His  lordship  then  referred  to  Todd  v.  FUsK 
Bex  V.  Pedly,  Pretty  v.  Bickmore,  and  Rich  ▼.  BaifT- 
field,  4  C.  B.  783,  and  said  that  unless  aome  distise- 
tion  oould  be  made  through  Darley  Main  OjUierif  Ot, 
V.  Mitchell,  and  it  could  be  shown  that  Bruoe,  J.,  tak- 
understood  that  case,  this  action  must  fail.  In  tbt 
case  the  House  of  Lords  dedded  that  there  wai  a  new 
cause  of  action  with  each  new  subsidence.  That  wu 
the  whole  of  the  decision  in  that  case.  His  lordilm 
then  considered  the  judgment  of  Lord  Blackbun,  aaa 
came  to  the  condusion  that  it  was  an  expressioa  of 
opinion  directly  contrary  to  the  present  plaintiff  ad 
not  in  his  favour.]  On  the  j^int  of  law,  therefoce,  1 
am  of  opinion  that  the  plaintiff's  case  fails.  Hot 
being  so,  I  need  not  dirtinguish  between  the  deini- 
ants  nor  go  into  the  question  whether  they  isafjbX 
have  done  something  to  prevent  the  misbhief.  Then 
was  no  evidence  to  show  that  if  the  cavity  had  bees 
filled  up  the  subsidence  would  not  have  happened, 
and  therefore  I  would  have  dedded  against  tb 
plaintiff  on  that  point  also. 

Judgment  for  defendants  with  costs* 

Solidtors,  Woodcock,  Byland,  &  Parker^  for  Wi'4' 
cock  &  Sons,  Haslingden ;  Wordsworth.  Blake,  <t  C\«.  : 
Kiiigafurd,  Dorman,  &  Co,,  for  Smith,  Mammait,  H4i, 
&  Quurrell,  Ashby-de-la-Zouch. 


March  30. 


Chan.  Div.  ] 
Byrne,  J.   f 

In  re  Booth. 
PiCKARD  V,  Booth,  (a.) 

Will — Construction — Gift  of  real  estate  to  A,^  htd,  skoi^ 
she  die  witMut  child  or  children,  gift  over — £zec«tey 
limitation — Conveyancing  Act,  1882  (45  <fe  46  Vid.  a 
39),  s.  10. 

A  gift  of  real  estate  to  A,  for  her  absoluie  me— M 
should  she  die  witTtout  child  or  children,  then  ower- 
vests  in  A,  an  absolute  interest  subject  to  an  ejcteaiBrf 
limitation  over  in  the  event  of  Jier  not  havivg  any  cidd 
who  survives  her  or  attains  twenty-^ne  y&irs  during  hr 
life. 

Summons. 

This  was  an  originating  summons  to  detennine  % 
point  of  construction  in  &e  will  of  William  Booth,  d 
Sheffield,  who  died  on  the  21st  of  November,  1S97. 

The  facts  were  as  follows : 

By  his  will  testator  devised  and  bequeathed  \m 
estate,  which  was  prindpally  freehold,  to  be  diiidri 
into  three  parts,  and  continued  as  follows:  "0^ 
h^f  of  the  whole  estate  to  Helena  Swain  for  her  on 
absolute  use,  subject  to  no  control  of  any  hnsbiDd. 
but  should  she  die  without  child  or  children,  then  kr 
share  to  be  divided  equally  between  S.  H.  Booth  sad 
W.  B.  Stather,  and  should  W.  B.  Stather  die  witbRi 
coming  into  possession,  his  share  shall  be  eqinllr 
divided  amongst  William  Booth,  Bbenezer  Booth,  sai 
Lily  Owen,  my  nephews  and  nieoe,  or  their  repnsn- 
tatives.  The  remaining  half  of  the  estate  to  be 
equallv  divided  between  S.  H.  Booth  (my  brother) 
and  William  Booth  Stather.  Should  my  bcothff 
S.  H.  Booth  die,  his  share  to  be  divided  eqaiEl 
between  or  amongst  his  three  children,  "W.  Booth, 

(a.)  Reported  by  J.  Arthur  Pricb,  Esq.,  Banislcr- 
at-Law. 


VoL  XLVm.     [j«iy7,i9oo.]       THE  WEEKLY  REPORTER. 


667 


High  Covkt. 


Ik  bs  Booth.— Ik  bx  Qxtesn's  Hotkl  Co.,  Cardiff  (Lihitbd). 


HlQH  COUBT. 


Ebenezer  Booth,  and  lily  Owea,  or  their  representa- 
tivee." 

On  the  2nd  of  August,  1898,  the  oourt  held  on  an 
oriffinating  summonB  that  Helena  Piohard  (formerly 
Hdena  Swain)  was  entitled  absolutely  to  one 
moiety  of  the  testator's  estate,  subject  to  the  said 
ffif t  over  in  the  said  will  contained  in  the  event  of  her 
death  without  child  or  children.  At  that  time  Mrs. 
Pit&ard  had  no  child. 

On  the  23rd  of  April  she  had  a  child  bom  called 
Leonard  Swain  Piclcard. 

This  summons,  in  which  Mrs.  Piokard  was  plaintiff 
and  S.  H.  Booth  and  W,  B.  Stather  were  defendants, 
asked  for  the  determination  of  the  question: 
Whether  the  plaintiff  upon  the  birth  of  her  child 
became  absolutely  entitied  to  one  moiety  of  the 
testator's  residuary  real  and  personal  estate  F 

Rowden,  Q.C.f  uid  Hatfield  Oretn,  for  the  plaintiff. — 
The  case  is  not  exactly  covered  by  any  authority,  but 
it  is  dear  that  since  a  child  has  been  bom  that  the 
plaintiff  will  not  die  without  a  child.  It  is  indifferent 
for  this  purpose  whether  or  not  the  child  survives  her. 
In  case  of  doubt  the  court  always  leans  to  vesting  an 
interest  as  soon  as  possible :  Bacon  v.  Coshy,  4  De.  G. 
&  Sm.  261. 

O.  Leigh  Clare  and  O.  B,  Freeman^  for  the 
defendants.— According  to  the  Wills  Act  (7  Will.  4  & 
1  Vict,  c  26),  s.  29,  the  expression  die  without  issue 
means  die  without  issue  livmg  at  the  death,  and  by 
analogy  this  would  mean  die  without  having  had  a 
child.  [They  referred  to  Jeffreys  v.  Connor.  8  W.  E. 
672.  28Beav.  328 ;  In  re  Hambleton,  [1884]  W.  N.  157  ; 
Thickneeee  v.  Liege,  3  Bro.  Pari.  Gas.  365 ;  Hiighea  v. 
Bayer,  1  P.  Wms.  534  ]  We  ask  for  a  declaration 
under  the  Gonveyancing  Act,  1882,  s.  10. 

Jiowden,  Q,  (7.,  replied. 

Btbne,  J. — The  question  is  whether  the  words 
**  should  she  die  without  child  or  children "  mean 
should  she  die  without  having  had  a  child  or  children, 
or  should  she  die  without  a  child  or  children  living 
at  death.  The  words  used  are  ambi^ous,  and  it  is 
said  on  the  one  idde  that  the  authorities  are  in  favour 
of  construin§^  the  words  so  as  to  mean  without  a  child 
or  children  living  at  the  death.  On  the  other  hand 
it  18  submitted  that  the  general  rule  in  favour  of 
making  estates  vest  as  soon  as  possible  should  be 
followed.  The  authorities  are  not  of  very  much  use. 
Ji'ffrtye  v.  Connor,  which  is  the  nearest,  is  open  to  the 
criticism  that  there  occurred  in  the  same  will  an 
expression  which  showed  that  the  testator  meant 
'*  die  without  ever  having  had  children."  I  am  there- 
fore thrown  back  on  the  words  of  the  wiU,  and  I 
think  that  the  true  meaning  of  the  words  "  die  without 
child  or  children"  is  "  die  without  child  or  children 
tbeu  living,"  that  is,  living  at  the  date  of  death.  The 
ifvorda  are  not  free  from  difBculty,  but  this  seems  to 
be  the  best  construction  that  I  can  put  on  them. 

I>eclare  that  the  plaintiff  is  now  absolutely  entitled 
to  one-half  of  the  estate,  subject  to  an  executory  gift 
over  in  favour  of  the  defendants,  in  the  event  of  her 
not  having  any  child  who  shall  survive  her  or  attain 
twenty-one  years  in  her  lifetime. 

Solicitors.  Peacock  cfc  Ooddard,  for  Younge,  Wikoji, 
A   Co.,  Shefi&eld. 


GozSTniSdy,  J.  1  ^^^^^  ^^' 

In  re  Qu£EN*s  Hotel  Co.,  Gardiff  (Limited). 
In  re  Yebnok  Tin  Plate  Go.  (Limitsd).  (a.) 

Pradioe--  CoiU'—Dehenture'Tiolder^s  action^ Insufficient 
aeieta. 

Where  the  assets  in  a  dehenture^holder's  action  were 
sufficient  to  pay  off  the  first  debenture-holders  in  fvXl, 
hvA  not  sufficient  to  pay  the  second  and  third  debenture^ 
holders  in  full. 

Held,  thai  the  plaintiff  in  the  action  was  ordy  entitled 
to  party  and  party  costs. 

These  two  actions  were  brought  by  certain  deben- 
ture-holders, on  behalf  of  all  the  holders  of  debentures 
of  the  same  dass,  in  order  to  realize  their  security. 

BoUi  tiie  defendant  companies  were  in  liquidation, 
and  the  only  available  assets  were  the  properties  com- 
prised in  the  debentures. 

The  greater  portion  of  these  p^roperties  had  been 
already  sold,  and  the  money  paid  into  court. 

There  were  two  series  of  debentures  in  the  Queen* s 
Hotel  Co.*s  case,  both  secured  by  covering  and  trust 
deeds.  The  first  series  was  held  by  the  plaintiffs,  and 
the  second  series  bv  another  firm.  The  greater  part 
of  the  property  had  been  realized  in  the  action,  and 
the  proceeds  were  more  than  sufficient  to  cover  the 
principal,  interest,  and  costs  in  the  first  series  of  deben- 
tures, and  the  principal  and  interest  had  been  paid. 

There  was  some  doubt  whether  the  property  not 
realized  would  cover  the  principal  -and  interest  of  the 
second  series  of  debentures. 

A  summons  had  been  taken  out  by  the  plaintiffs  for 
the  taxation  of  their  costs  and  the  costs  of  the  trustees 
of  the  covering  deed  as  between  solicitor  and  client. 
In  the  plaintiffii'  costs  there  was  also  iududed  the 
charges  and  expenses  properly  incurred  as  mortgagees, 
and  in  the  trustees'  oosts  any  charges  properly  in- 
curred. 

There  were  three  series  of  debentures  in  the  Vernon 
Tin  Plate  Co.*s  case,  but  no  covering  deed.  The 
property  had  been  realized,  and  the  proceeds  were 
sufficient  to  cover  the  principal,  interest,  and  costs  in 
the  first  series  of  debentures,  but  not  enough  to  pay 
the  principal  and  interest  in  the  second  series. 

The  plaintifb  claimed  solicitor  and  dient  costs. 
The  two  cases  came  on  for  hearing  together  on  the 
summons. 

Stewart  Smith,  for  the  plaintiffii  in  the  first  action. 
—The  position  of  a  debenture-holder  suing  on  behalf 
of  himself  and  others  is  analagoas  with  that  of  a 
creditor  suing  on  behalf  of  himself  and  others  in  an 
administratiou  action.  In  the  latter  case  it  is  the 
settled  practice  that  where  the  estate  is  defident  the 
plaintiff  gets  his  costs  as  between  solicitor  and  client : 
In  re  McReti,  Norden  v.  McRca,  32  Ch.  D.  613,  34 
W.  E.  Dig.  47. 

Gounsel  also  referred  to  the  cases  of  Thomas  v. 
Jirnea,  8  W.  B.  328,  1  Dr.  &  Sm.  134,  aud  Wade  v. 
Ward,  7  W.  B.  542,  4  Drew.  602. 

J.  0.  Wood,  for  the  plaintiffs  in  the  second  action. 
— In  the  second  action  there  was  no  trust  deed  and 
the  security  could  only  be  realized  by  one  debenture- 
holder  bringing  an  action  on  the  part  of  all.  A  fore- 
dosure  action  could  not  be  brought  unless  every 
single  dehmture-holder  was  a  party:  In  re  Con" 
tinenicd  Oxygen  Co.,  45  W.  B,  313,  [1897]  1  Gh.  511. 
The  analogy  was  therefore  to  be  drawn  with 
administration  proceedings  and  not  with  proceedings 
for  foreclosure. 

(a.)  Beported  by  J.  H.  Davies,  Es^.,  Barrister- 
at-Law. 
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Eustace  Smithy  for  the  second  debenture-lioldexs  in  the 
first  action. 

G.  8.  Alexander,  for  second  and  third  debenture- 
holders  in  the  second  action. 

J.  S.  Green,  for  trustees. 

Oozens-Habdy,  J.,  said  that  the  question  really 
was,  what  were  the  rights  of  a  mortgagee  plaintiff  in 
dealing  with  the  mortgaged  property  in  a  suit.  A 
mortgagee  plaintiff  was  only  entitled  to  party  and 
party  costs  of  action ;  though  he  asked  for  sale  and 
not  for  foreclosure.  Although  the  mortgaged 
property  would  be  realized  by  sale,  the  plaintiff 
would  only  be  entitled  to  principal  and  interest  and 
party  and  party  costs.  It  makes  no  difference  tiiat 
the  plaintiff  was  suing  on  behalf  of  all  the  oUiers  of 
the  same  rank  as  himself.  In  the  unreported  case 
of  Industrial  and  General  Trust  {Limited)  v. 
South  American  and  Mexican  Co,,  which  came  before 
Bomer,  J.,  in  chambers,  the  same  point  was  di^uaeied. 
An  application  was  there  made  for  solicitor  and  client 
costs,  and  also  for  taxation  on  the  higher  scale.  The 
following  note  of  the  decision  was  supplied  by  the 
master:  "  I  will  not  depart  &om  the  usual  practice, 
which  it  is  admitted  before  me  is  this,  tax  the  costs 
between  party  and  party;  and  I  seo  no  reason  for 
taxing  costs  on  the  higher  scale.  If  I  nlade  any 
exception  in  this  case,  and  gave  solicitor  and  'Mient 
costs  and  costs  on  a  higher  scale,  I  should  have  to  do 
so  in  every  case.*'  This  decision  was  exactly  in  point. 
There  was  said  to  be  an  analogy  between  this  action 
and  an  action  for  the  administration  of  the  estate  of  a 
deceased  person,  where  a  plaintiff  creditor  might  be 
entitled  to  solicitor  and  client  costs.  But  the  analogy 
did  not  apply,  and  no  exception  could  be  made  in  the 
present  case ;  therefore,  the  plaintiffs  would  oilly  be 
entitled  to  party  and  party  costs  of  action.  ^ 

Solicitors  for  the  plaintiffs  in  the  first  actlop,  Munns 
cfc  Longdcu ;  Bell,  Brodrick,  &  Gray,  for  Cousim, 
Botsfordi  tfc  PJmnix,  Cardiff,  for  the  trustees. 

Solicitors  for  defendants,  Smiles  &  Co,      -      '   . 

Solicitors  in  second-  action,  Man  us  <S:  Lnngden, 
for  //.  P.  Charles,  Neath,  for  plaintiffs;  Tamplia, 
Tayler,  &  Joseph,  iov  defendants. 


Chan.  DIv.        ) 
Cozens-Hardy,  J.  ) 


Feb.  15,  10,  24. 


In  re  Maudslay,  Sons,  &  Field. 
Matjdslay  V,  Maudslay,  Sons,  &  Field,  (a.) 

Company — Dehen  tare- h older s — Receiver — Debt  due  from 
French  company — Unsecured  creditor^  Attachment  of 
French  debt — Contempt  of  court. 

lieceivers  were  appointed  in  three  actions  by  debenture^ 
holders  of  all  the  property  of  an  English  company,  the 
defendants  in  the  action,  A  mong  the  assets  of  the  com- 
pany  toas  a  debt  due  from  a  French  firm.  After  the 
date  of  the  appointment  of  receivers,  awther  English 
company,  P.  &  Co.,  holding  a  dishonoured  acceptance  of 
the  defendant  company,  took  proceedings  in  France  and 
according  to  French  law  to  attach  the  debt  due  from  the 
French  firm.  The  plaintiffs  in  the  debenture-holders^ 
action  moved  to  restrain  P,  &  Co,  from  obtaining  pay- 
ment  of  this  debt. 

Held,  that,  although  the  debenture-holders  had',  ac' 
cording  to  English  law,  a  charge  upon  all  the  assets  of 
the  company,  including  the  French  debt,  yet  there  was  no 
equity  in  favour  of  the  debenture-holders  as  against  P, 

(a.)  Reported  by  J.  H.  Davies,  Esq.,  Barcister-at- 
Law. 


A  Co,,  and  the  debenture-holders  could  not  restrain  P,k 
Co,  from  averting  and  enforcing  their  rights  accar^^ 
to  French  law, 

.  Held,  further,  that^  though  receivers  had  lees  op- 
pointed,  the  mere  order  of  the  court  did  not  pvt  ik 
receivers  in  possession  of  the  foreign  property  ;  scmetkU^ 
else  had  to  be  done,  and  until  t?iat  had  bisen  dote  in, 
acoordanee  with  foreign  law,  any  person  not  a  parifi  fa 
the  suit  who  took  proceedings  in  a  foreign  country  mi 
not  guilty  of  contempt. 

This  was  a  motion  for  an  order  to  restnin  u 
English  firm,  Thomas  Piggott  &  Co.,  from  obtsinnf 
payment  of  a  debt  due  to  Maudslay,  Sons,  &  FuU 
(also  an  English  firm)  from  a  French  firm,  Delanotj, 
Belleville,  &  Cie. 

The  facts  were  as  follows  : 

By  an  order  made  by  the  Vacation  Judge  on  the 
11th  of  October,  1899,  in  three  actions  by  debentoze- 
holders,  receivers  were  appointed  of  Hie  andertaUnf 
and  of  the  property  whatsoever  and  wheresoever,  botti 
present  and  future,  of  the  defendant  company,  com- 
prised in  certain  securities  therein  mentioDed.  Ths 
company  had  not  been  wound  up. 

The  (uaimants,  Thomas  Piggott  &  Co.,  were  fiie 
holders  of  a  dishonoured  acceptance  of  the  oompsny. 
Among  the  assets  of  the  company  was  a  debt  dot 
from  a  French  firm,  Delaunay  &  Cie. 

The  claimants  registered  in  Paris  the  dishononed 
bill  of  exchange,  and  served  on  Delaunay  &  Cie.,  ot 
the  2dth  of  November,  1899,  a  certain  docament,  tk 
effect  of  which  and  of  a  subsequent  dooament «» 
fully  explained  by  the  affidavit  of  the  Fffni 
advocates,  which  ail  parties  agreed  to  aooept,  intke 
folio wiag  terms : 

*<  According  to  French  law  a  debt  can  be  assigned  or 
charged,  but  in  order  to  be  operative  as  againit  third 
parties  Twhich  denomination  includes  the  creditac^ 
own  creaitors)  it  is  imperative  (1)  that  the  a«igniwt 
or  charge  should  be  oy  instrument  in  writing;  (t\ 
that  the  ad  valorem  registration  duty  should  hsTi 
been  paid  thereon ;  and  (3)  that  formal  notioe  n 
writing  of  the  assignment  or  charge  should  sftff 
such  registration  be  served  upon  the  debtor  hj 
an  officer  of  the  French  court  called  or  named  i 
huissier.  This  formal  notice  can  be  replaced  bytk 
debtor's  formal  acknowledgment  of  the  aasigniiMBS 
or  charge  in  a  notarial  French  deed;  when  these 
requirements  have  been  complied  with  and  not  before. 
the  transferee  acquires  a  legal  title  to  the  debt  ts 
against  third  parties,  as  from  the  date  of  the  fdraal 
notice.  An  assignment  or  charge  of  a  d2bt  not 
perfected  by  registration  and  subsequent  notioe  to  ^ 
debtor  passes  no  title  whatever  to  the  debt,  as  againit 
third  parties,  including  the  assignors'  own  creditor. 

**  We  are  informed  that  the  above-named  plaindfi 
claim  to  hold  debentures  or  debenture  stock  issued  bj 
the  defendant  company  in  a  form  purporting  ta 
charge  all  the  property  of  the  defendant  compaBj 
whatsoever  and  wheresoever,  present  and  fatore. 
which  by  English  law  comprises  the  money  pajabb 
or  to  become  payable  to  the  defendant  oompany  by 
Messrs.  Delaunay,  Belleville,  &  Cie.  under  their  agm- 
ment  with  the  defendant  company. 

''We  say  that,  in  the  absence  of  registration  as^ 
notice  as  aforesaid,  any  debentures  or  deboitine  stock 
have  not  according  to  French  law  passed  to  tkc 
holders  thereof,  the  moneys  payable  or  to  beooM 
payable  to  the  defendant  company  from  MMSt- 
Delaunay,  Belleville,  &  Cie.  under  the  agreenMnt, « 
given  to  tbem  any  charge  upon  or  interest  in  Has 
same  as  against  third  parties  as  aforesaid. 

*'  We  are  further  informed  that  receiven  or  seqaW' 
trators  of  all  the  property  comprised  in  the  sal 
debentures  or  debenture  stock  have  been  appoidMl 
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High  Ooxtet. 


by  this  court  on  behalf  of  the  said  debenture  or 
debenture  stock  holders.  We  say  that  according  to 
French  law  the  said  receivers  or  sequestrators  as  such 
have  no  right  whatever  to  receive  the  above-men- 
tioned moneys,  and  could  not  recover  the  same,  and 
would  receive  no  recognition  whatever  in  the  French 
oourt  as  against  attaching  creditors.  According  to 
French  law,  any  creditor,  whether  French  or  foreign, 
who  seeks  to  enforce  his  claim  on  a  debt  owing  in 
France  can  only  do  so  in  accordance  with  French 
law,  irrespective  of  the  cause  of  action  and  of  the 
place  where  it  arose.  According  to  French  law  any 
creditor,  whether  French  or  foreign,  can,  if  he  holds 
an  acknowledgment  of  debt  signed  by  his  debtor, 
such  as  a  bill  or  acceptance,  attach  in  the  hands  of  a 
third  party  the  sum  or  bills  which  may  belong  to  his 
debtor,  and  thus  prevent  the  same  from  being  handed 
over  to  him.  No  judge's  authority  is  required,  nor  is 
it  necessary  that  the  creditor,  if  foreign,  should  be 
entitled  io  follow  the  same  course  in  his  own  country, 
French  law  disregarding  entirely  foreign  laws  in 
matters  of  procedure,  which  are  exclusively  governed 
by  the  lex  fori, 

"We  have  perused  the  document  now  produced 
to  us  and  marked  *  B,'  which  is  a  copy  certified  by 
the  process  server  of  the  proceedings  taken  at  the 
request  of  Thomas  Figgott  &  Co.  (Limited).    These 
proceedings    comprise    the   attachment  {opposition), 
noUce    of     attachment     {denanciation    d*oppo8iU'on), 
and  counter  notice  of  attachment  {cvntre'd^nondation 
d*oppo8iU'on),  and  have  been  taken  in  accordance  with 
fVench  law  and  constitute  an  attachment  in  due  form 
upon  which  Messrs.  Thomas  Piggott  &  Co.  (Limited) 
are  entitled  io  rely  to  force  their  claims  against  the 
moneys  payable  or  to  become  payable  to  the  defendant 
company  by  Messrs.  Delaunay,  Belleville,  &  Cie.    The 
notice  of    attachment  contains  a  citation    for   the 
defendant  company  to  appear  before  the  .Tribunal 
Civil  of    the  tieiae,  who  has   alone  jurisdiction  to 
declare  the  attachment  valid  and  order   the  funds 
attached  to  be  paid  over  to  the  attaching  creditors. 
According  to  French  law  when  the  judgment  declaring 
an  attachment  valid  has  become  final  it  operates  as 
■n  assignment  of  the  funds  attached  to  the  attaching 
creditor,  who  is  entitled  to  recover  the  same  from  the 
party   owing   the  same,   notwithstanding  any  sub- 
sequent   attachments.      As    long  as    the   judgment 
declaring  the  attachment  valid  has  not  become  final 
any  other  creditor  could  follow  the  same  course  as 
the  one  followed  by  Messrs.  Thomas  Piggott  &  Co. 
(Limited),  if  they  have  an  acknowledgment  of  debt  as 
aforesaid,  and  in  this  case  all  attachments  would  rank 
pari  passu,  the  date  of  the  respective  attachments 
giving    no    cause    of     preference.      When     several 
sttachments  are  notified  it  is  often  the  practice  of 
Ihe  person  receiving  the  attachments  to    pay  the 
funds    he     holds    into    the    Caisse    des    Depots    et 
Consignations  subject  to  the  attachments,  so  as  to 
usure  a  legal  distribution  of  the  same." 

The  motion  now  came  on  for  argument  on  the 
inestion  whether  the  claimants  were  or  were  not 
;ntitled  to  payment  out  of  the  fund  in  oourt  (the 
"eceivers  pursuant  to  an  order  made  by  North,  J., 
01  the  21  at  of  December,  1899,  having  paid  the  sum  of 
*530  into  court).  It  was  arranged  that,  if  necessary, 
he  claimar^ts  should  be  treated  as  applying  for 
iberty  to  proceed,  notwithstanding  the  appointment 
I  receivers. 

Wmon  Smith.  Q.C,  and  Homer,  for  the  plaintiffs. — 
be  receiver  is  the  receiver  of  all  the  property  charged 
1  favour  of  the  debenture-holders,  inclusive  of  this 
"rench  debt.    It  is  an  interference  with  the  receiver 

an  English  creditor  goes  to  France  and  attempts 
>  get  hold  of  property  which  the  receiver  would 


have  in  England.  The  court  will  not  allow  it.  The 
charge  must  be  governed  by  the  law  of  this  country : 
Story  on  Conflict  of  Laws  (8th  ed.),  p.  559.  A  chose 
in  action  has  no  locality :  Lee  v.  Abdy,  34  W.  B.  653, 
17  Q.  B.  D.  309.  Having  a  good  charge  under 
English  law  the  court  will  prevent  any  other  creditor 
interfering  with  the  rights  of  the  plaintiff:  In  re 
Queensland  Mercantile  and  Agency  Co,,  39  W.  B.  447, 
[1891]  1  Ch.  536,  [1892]  1  Ch.  219,40  W.  B.  Dig.  55; 
Alcock  V.  Smith,  [1892]  1  Ch.  238,  40  W.  B.  Dig.  25. 

The  folio  iring  cases  were  also  referred  to :  Liverpool 
Marine  Credit  Co,  v.  Hunter,  16  W.  B.  758,  L.  B.  4 
Eq.  62 ;  Mercantile  Investment  and  General  Trust  Go, 
V.  River  Plate  Trust,  Loan,  and  Agency  Co,,  [1892]  2 
Ch.  303,  40  W.  B.  Dig.  105;  In  re  Akthama,  ^ew 
Orleans,  Texas,  and  Pacific  Junction  Bailway  Co,, 
[1891]  1  Ch.  213,  39  W.  B.  Dig.  49. 

Theohold,  Q.C,  and  BunJutm,  for  Thomas  Piggott  & 
Co.  (Limited). — The  receiver,  though  appointed 
receiver  of  all  the  assets  of  the  company,  is  not 
appointed  receiver  of  the  assets  in  France,  which  is 
outside  the  jurisdiction  of  the  oourt.  There  has  been 
no  contempt  of  oourt,  but  if  there  has  been  a  technical 
contempt  we  ought  to  have  leave  to  continue  ihe 
action  in  France :  Lane  v.  Capsey,  40  W.  B.  87,  [1891] 
3  Ch.  411. 

Counsel  also  referred  to  the  following  oases :  Cook 
V.  Gregson,  2  W.  B.  401,  2  Drew.  286 ;  Pardo  v. 
Bingham,  17  W.  B,  419,  L.  B.  4  Ch.  App.  735 ;  In 
re  klcebe,  33  W.  B.  391,  28  Ch,  D.  175 ;  In  re  Doetsch, 
45  W.  B.  57,  [1896]  2  Ch.  836. 

Vernon  Smith,  Q.C.,  replied. 

Cozexs-Hardt,  J.,  stated  the  facts  and  said:  I 
must  decide  this  case  on  the  footing  that  the  parties 
now  occupy  the  same  position  as  they  did  on  tiie 
2l8t  of  December.  At  that  date  Thomas  Piggott  & 
Co.  (Limited),  whom  I  will  call  the  claimants,  had 
acquired  an  inchoate  and  imperfect  title  which  would 
undoubtedly  have  been  in  due  course  made  absolute 
by  the  court  in  Paris,  unless  this  court  thought  fit  to 
intervene.  It  will  be  convenient  to  consider  the  case 
first  without  reference  to  the  appointment  of  receivers, 
and  on  the  assumption  that  the  debenture- holders 
have  a  security  which  is  no  longer  a  floating  security 
but  has  become  enforceable.  It  is  plain  that,  accord- 
ing to  English  law,  the  debenture-holders  have  by 
contract  with  the  company  a  charge  upon  all  the 
assets  of  the  company,  induding  this  French  debt, 
and  the  first  question  which  arises  for  consideration 
is  this :  Does  the  existence  of  this  charge,  which  is 
undoubtedly  valid  according  to  English  law,  entitle 
the  debenture-holders  to  prevent  the  claimants,  who 
are  unsecured  creditors  and  not  debenture-holders, 
from  asserting  and  enforcing  the  rights  that  are 
given  to  them  by  French  law  against  this  French 
debt  ?  In  other  words,  is  there  any  equity  in  favour 
of  the  debenture-holders  as  against  the  claimants  ? 
1  think  this  question  must  be  answered  in  the  nega- 
tive. The  very  point  seems  to  have  been  decided  by 
Wood,  V.C.,  and  Lord  Chelmsford  in  Liverpool 
Marine  Credit  Co,  v.  Hunter,  It  was  urged  bef  jre  me 
that  this  doctrine  applies  only  to  immovable  property 
or  to  movable  property  having  actual  locality,  and 
that  a  chose  in  action  has  no  locality.  But  for  many 
purposes  a  debt  is  deemed  to  have  a  locality :  see 
Commissioner  of  Stamps  v.  If  ope,  [1891]  A.  C.  476,  40 
W.  B.  Dig.  162,  or  as  it  is  sometimes  stated,  a  quasi 
locality.  It  seems  to  me  that  I  must  treat  the  debt 
due  from  Delaunay  &  Cie.  as  being  situate  in  France, 
and  subject  to  the  French  law,  and  I  cannot  therefore 
prevent  the  claimants,  at  the  suit  of  the  debenture- 
holders,  from  taking  any  proceedings  the  law  of 
France  allows  for  recovering  their  debt  out  of  this 
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French  asset.  The  next  question,  or  rather  the  same 
question  in  a  different  aspect,  is  this :  The  debenture- 
holders  having  according  to  English  law  a  good 
assignment  of  the  French  debt,  but  having  according 
to  French  law  no  such  assignment,  and  the  claimants 
having  according  to  French  law  a  good  inchoate 
diarge  or  assignment,  which  ought  to  prevail?  It 
seems  to  me  that  I  am  bound  to  hold  that  that 
assignment  which  alone  is  recognized  by  the  law  of 
France  ought  to  prevail,  and  that  the  claimants  have 
a  better  title  than  the  debenture-holders :  see  Dicey's 
Conflict  of  Laws,  r.  141.  Apart,  therefore,  from  the 
appointment  of  the  receivers,  I  think  the  claimants 
ought  to  succeed. 

It  remains  to  consider  whether  the  appointment  of 
receivers  makes  any  difference.  It  was  argued  with 
great  force  that  the  receivers  were  appoint^  over  all 
the  property  comprised  in  the  debentures,  and  that  it 
was  contempt  of  court  to  intercept  the  property  which 
ought  to  oome  into  the  hands  of  the  receivers. 

On  the  other  hand,  it  was  argued  that  the  order 
appointing  receivers  in   this  general  form  did  not 
extend  to  property  abroad,  and  that  in  any  view  there 
had  been  no  interference  with  the  possession  of  the 
receivers  sufficient  to  constitute  a  contempt.     It  is 
not  altogether  easy  to  ascertain  the  origin,  nature, 
and  extent  of  the  powers  of  a  receiver.    A  receiver  is 
an  officer  of  the  court,  and  the  court  does  not  allow 
the  possession  of  its  officer  to  be  interfered  with 
without   its   leave..    Where   the   court   appoints   a 
receiver  it  requires  the  parties  to  the  action  to  give 
up  possession  to  the  receiver  of  aU  property  comprised 
in  the  order,  and  treats  them  as  guilty  of  contempt 
if  they  refuse  to  do  so.    The  court  will  grant  a 
receiver  a  writ  of  possession  (ord.  47,  r.  2)  or  a  writ 
of  assistance    {Wyman    v.   Knight,    37    W.   R.    76, 
39  Oh.  D.  165)  to  enable  him  to  recover  possession, 
and  it  will  order  tenants  to  attorn  to  the  receiver. 
So  long  as  the  property  is  within  the  territories  juris- 
diction of  the  court  there  is  no  difficulty,  at  least  in 
theory,  in  putting  the  receiver  in  actual  possession. 
And  when  the  receiver  is  in  possession  the  court  does 
not  allow  his  possession  to  be  interfered  with  without 
leave.    For  example^  no  judgment  creditor  of  the 
company  would  be  allowed  to  levy  execution  upon 
the  property  of  the  company  in  England  now  in  the 
possession  of  the  receivers.    It  is  well  settled  that 
the  court  can  appoint  receivers  over  property  out  of 
the  jurisdiction.    This  power,  I  apprehend,  is  based 
upon  the  doctrine  that  the  court  acts  in  personam^ 
The  court  does  not  and  cannot  attempt  by  its  order 
to  put  its  own  officer  in  possession  of  foreign  property, 
but  it  treats  as  guilty  of  contempt  any  party  to  the 
action  in  which  the  order  is  made  who  prevents  the 
necessary  steps  being  taken  to  enable  its  officer  to 
take  possession  according  to  the  laws  of  the  foreiflrn 
country:  Keys  v.  Keys,  I  Beav.  425  ;  Smith  v.  Smith, 
10  Hare,  app.  Ixxi. ;  Houlditch  v.  Marquis  of  Donegal, 
8  Bli.  N.   S.  301.    In  other  words,  the   receiver  is 
not  put  in  possession  of  foreign  property  by  the  mere 
order  of  the  court.    Something  else  has  to  be  done, 
and  until  that  has  been  done  in  accordance  with  the 
foreign  law,  any  person  not  a  party  to  the  suit  who 
takes  proceedings  in  the  foreign  country  is  not  gailty 
of  a  contempt  either  on  the  ground  of  interfering  with 
the  receiver's  possession  or  otherwise.    For  this  pur- 
pose no  distinction  can  be  drawn  between  a  foreigner 
and  a  British  subject.    I  have  not  been  able  to  find 
any  authority  in  which  this  precise  point  has  been 
discussed ;  but  on  general  principles  I  think  I  should 
not  be  justified  in  holding  that  the  claimants  by 
taking  proceedings  in  Paris  were  in  any  way  guilty  of 
a  oont^upt  of  court.    If,  however,  I  am  wrong  ia^ 
this  view,  and  ther^  has  been  a  bontBm|(t,  it  s^dems  to 
me  that  I  ou^ht  to  ^U^yf  the  claimants  to  proceed. 


notwithstanding  the  appointment  of  a  receiver.  It 
cannot  be  reasonable  that  I  should  deprive  Eogyi 
creditors  of  a  right  against  French  assets  iriiidi 
French  creditors  undoubtedly  enjoy. 

Upon  the  whole  I  think  the  application  f  uls,  snd  I 
must  order  payment  of  the  dishonoured  bill  and  the 
costs  of  the  "French,  proceeding  and  the  costs  of  tkii 
application  out  of  the  fund  in  court,  and  the  plsintiff 
must  also  pay  the  amount,  if  any,  by  which  the  fimi 
in  court  is  insufficient  to  answer  these  costs. 

Solicitors  for  the  plaintiff,  NichoUonj  GrahaMj  is 
Graham, 

Solidton  for  the  claimants,  Tarn/^  SheHod,  t 
King. 


Chan.  Div. ) 

Buckley,  J.  f 

Sandebs-Olaek 


May  29,3a 


V.  GaosYENOR  Mansions  Go.  asd 
D*ALBSSAin)KI.  (a.) 

Nuisance  —  Reasonable  use  of  property — Ocxu^m  &/ 
flats  in  one  building  —  Residential  occupier  osd 
restaurant  keeper. 

It  is  relevant  in  nuisance  cases  to  inquire  whether  At 
defendant  was  making  a  reasonable  use  of  his  pream 
in  doing  the  ads  complained  of. 

Dictum  of  Kekewich,  J.,  in  Beinhardt  v.  Meotifti, 
38  W.  R.  10,  42  Ch.  D.  685,  at  p.  690,  dissented  ff^u. 

Different  flats  in  one  building  were  let  totlie^ifdii 
for  residential  purposes  and  to  A.,  a  restaurant  letepo', 
for  the  purpose  of  his  business.  When  the  plaintiff 
her  flat  there  were  only  private  residences  in  the  bialdi»f. 
The  plaintiff  brought  an  action  against  ike  comatA 
landlord  and  A.  to  restrain  nuisance  by  heat,  smdLt^ 
noise  arising  from  A.'s  use  of  his  premises.  Theaditm 
was  discontinued  as  against  the  landlord  on  his  makitj 
certain  structural  alterations  to  abate  the  nuisanct  Ij 
heatf  but  A.  denied  liability,  and  contested  the  rW* 
action. 

Held,  that  the  defendant  A.  was  entiUed  to  make  ana- 
sonable  me  of  his  premises  for  the  purpose  of  his  fc«i««*. 
but  not  to  make  an  unreasonable  tise  of  them,  itnd,  e»  i^ 
facts,  that  he  had  made  an  unreasonable  use  of  ha 
premises,  which  substantially  interfered  with  the  j-fai*- 
tiff*8  enjoyment  of  her  flat ;  and  therefore  thd  tb 
plaintiff  was  entitled  to  an  injunction. 

Rule  in  Ball  v.  Bay,  21  W.  R.  282,  L.  E.  8  Ch.  Ji% 
467,  at  p.  469,  applied. 

Action. 

The  plaintiff  was  the  tenant  of  a  flat  on  them 
floor  of  a  building  which  was  erected  for  the  parpoff 
of  private  residential  flats  some  time  ago.  &»  ^ 
under  a  lease  from  the  defendant  oompany  for  fooi^ 
teen  years  from  1892,  and  when  she  took  ^  ^^ 
.  there  were  only  private  residences  in  the  building. 

The  defendant  D*Alessandri  occupied  premsni  ii 
the  same  building  which  were  used  untii  1898  as  * 
private  residence,  when  they  were  altered  for  and  W 
to  him  by  the  defendant  company  as  a  reBtuncL 
They  consisted  of  a  kitchen  in  the  baseoient,  restsai*t 
on  the  ground-floor,  and  dining-room  on  the  laeni- 
nine  floor  immediately  beneath  the  plaintiff**  ^ 
The  kitchen  was  at  the  back,  immediately  undar  t^ 
plaintiff's  bedroom,  and  faced  a  closed  oonrtyazd  cr 
well. 

The  action  was  to  restrain  D'Alessandri  from  mC 
his  premises  so  as  to  cause  a  nuisance  to  tbe  plsistA 
and  on  motion  for  an  interlocutory  injunc^iofi.  ^ 


(a.)  Beported  by  J.  F.  Waley,  Esq.,  Bairister-il- 
Law. 
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nndertakuig  to  do  his  best  to  prevent  any  nnisance 
front  smell  or  noi4^>  a  person  was  appointed  by  the 
oonrt  to  report  how  the  nuisance  by  beat  conld  be 
abated.  He  made  his  report,  and  his  suggestions 
were  carried  out  at  the  expense  of  the  landlords,  tbe 
defendant  company,  as  against  whom  the  plaintiff 
subsequently  discontinued  the  action.  The  alleged 
nuisance  from  smell  and  noise  remaining  unabated, 
the  plaintiff  suggested  how  it  might  be  remedied  at 
an  expense  of  £10  to  £20,  and  offered  to  discontinue 
the  action  against  D'Alessandri  if  he  did  this  at  his 
ovm  expense  and  paid  her  costs,  but  he  replied  that 
he  did  not  consider  himself  in  any  way  liable  for  the 
heat,  and  declined  to  make  any  attempt  to  diminifOi 
the  noise  and  smell,  or  to  pay  such  costo. 

It  appeared  that  the  heat  complained  of  was  in 
effect  due  to  the  large  cooking  range  used  by  D*Ales- 
sandri  for  his  business  opening  into  a  fiue  built  to 
carry  the  heat  of  a  range  of  smaller  size,  and  the 
smeU  made  its  escape  from  the  kitchen  through  an 
open  grating  which  filled  the  window  space  and  could 
not  be  dosed. 

It  was  not  contended  that  the  plaintiff  was  entitled 
to  any  injunction  against  ti^e  carrying  on  of  a  business 
as  sudi,  in  the  building. 

AHhury,  Q,0.,  and  Bryan  Farrer,  for  plaintiff. — 
The  defendant's  user  of  his  premises  causes  a  nuisance 
to  the  plaintiff,  and  it  is  no  defence  to  say  that  the 
user  is  reasonable :  Reinhiirdt  v.  Mmtaati,  38  W.  B. 
10,  42  Ch.  D.  685,  at  p.  690. 

They  also  cited  Robinson  y.  Kilvert,  37  W.  B.  545, 
41  Ch.  D.  88,  at  p.  94;  and  Broder  v.  Saillard,  24 
W.  K.  1011,2  Ch.  D.  692.  [Btjckley,  J.,  referred  to 
Gairett  on  Nuisances  (2nd  ed.),  p.  161,  and  Gaiuit  v, 
Fymiey,  21  W.  B.  129,  L.  B.  8  Ch.  App.  8,  at  p.  12.] 

Ingpen^  Q,C„  and  AtlwateVf  for  the  defendant 
D'AJessandrL — The  construction  of  the  building  is 
responsible  for  the  heat,  and  it  is  not  this  defendant, 
but  the  defendant  company,  on  whom  any  liability  for 
the  heat  must  fall.  The  smell  and  noiee  do  not 
amount  to  a  nuisance :  Ball  v.  Bay,  21  W.  B.  282, 
li.  B.  8  Ch.  App.  467.  The  question  is.  Are  this 
defendant's  premises  being  applied  to  a  proper  pur- 
TOse?  pirisUe  v.  Davey,  [1893]  1  Ch.  316,  41 
W.  B.  Dig.  153. 

They  wo  cited  Sanderson  v.  Berwick-upon-Tweed 
Corporation,  33  W.  B,  67,  13  Q.  B.  D.  547,  and  Blake 
T.  Wool/,  47  W.  B.  8,  [1898]  2  Q.  B.  426. 

Astbury  replied. 

BuoKLBT,  J.— The  plaintiff  oomplains  of  three 
things — first,  heat;  secondly,  smell;  and  thirdly, 
Doise.  Now  there  is  some  evidence  of  noise  made  by 
clattering^  of  plates  and  by  the  saucepans  being  taken 
off  and  put  on  the  hotplate,  and  I  apply  Lord  Selborne's 
test  in  Oawii  v.  Fyunnj,  21  W.  B.  129,  L.  B.  8  Ch.  App. 
J,  at  p.  12— viz.:  "A  nuisance  by  noise  (supposiog 
malice  to  be  out  of  the  question)  is  emphatically  a 
laeation  of  degree.  If  my  neighbour  bmlds  a  house 
bgainst  a  party-wall,  next  to  my  own,  and  I  hear 
lirougli  the  wall  more  than  is  agreeable  to  me  of  the 
onnds  from  his  nursery  or  his  music-room,  it  does 
tot  folloTi^  (even  if  I  am  nervously  sensitive  or  in 
afirm  health)  that  I  can  •  .  .  obtain  an  injunction. 
Inch  thin^,  to  offend  against  the  law,  must  be  done 
A  a  manner  which,  beyond  fair  controversy,  ought  to 
e  re£^arded  as  exceptive  and  unreasonable."  That 
lie  noise  here  is  not.  It  may  be  an  annoyance  but  it  is 
ot  a  legal  nuisance.  The  defendant  is  entitled  to 
sny  on  tbe  business  of  a  restaurant  on  his  premises, 
nd  the  evidence  is  that  it  is  carried  on  in  a  quiet  and 
rderly  manner.  The  plaintiff's  case,  therefore,  fails , 
I  to  noiae. 
Then   as  to  heat  the  defendaut  D'Alessandri  says 


this  has  nothing  to  do  with  him.  But  this  defendant 
obtained  the  alterations  of  the  premises  which  led  to 
his  neighbour  being  exposed  to  excessive  heat.  There 
was  evidence  of  danger  of  fire,  and  there  was  the 
interference  with  the  plaintiff's  enjoyable  occupation 
of  her  premises.  The  defendant  was  entitled  to 
carry  on  his  business,  but  were  the  alterations  made 
by  mm  in  the  premises  such  as  to  expose  the  plaintiff 
to  annoyance  that  she  ought  not  to  bear  ?  The  law 
is  laid  down  by  Lord  Sdbome  in  Bail  v.  Btty,  21 
W.  B.  282,  L.  B.  8  Oh.  App.  467,  at  p.  469— viz. :  «» If 
the  houses  adjoining  each  other  are  so  built  that  from 
the  commencement  of  their  existence  it  is  manifest 
that  each  adjoining  inhabitant  was  intended  to 
enjoy  his  own  property  for  the  ordinary  purposes 
for  which  it  and  all  different  parts  of  it  were  con- 
structed, then  so  long  as  the  house  is  so  used  there  is 
nothing  that  can  be  regarded  in  law  as  a  nuisance. 
.  •  .  But,  on  the  other  hand,  if  either  party  turns 
his  house,  or  any  portion  of  it,  to  unusual  purposes 
in  such  a  manner  as  to  produce  a  substantiid  injury 
to  his  neighbour,  it  appears  to  me  that  that  is  not 
according  to  principle  or  authority  a  reasonable  use 
of  his  own  property;  and  his  neighbour,  shovnne 
substantial  injury,  is  entiUed  to  protection,"  and 
Mellish,  L.J.,  "  entirely  agreed  with  what  had  been 
said  by  the  Lord  Chancellor."  I  prefer  this  case  to 
BeinhardtY.  Mciitasti,  38  W.  B.  10,  42  Ch.  D.  685,  at  p. 
690,  where  Kekewioh,  J.,  said  that  the  principle  did 
not  depend  on  the  question  whether  the  defendant's 
user  was  reasonable  or  otherwise.  Here  a  restaurant 
keeper  goes  into  the  premises  where  the  flue  is  not 
big  enouffh,  and  exposes  it  to  undue  use.  That  is  not 
reasonabfo.  It  is  an  unreasonable  use  of  his  premises, 
and  he  is  liable. 

As  to  smell,  has  the  plaintiff  been  caused  discom- 
fort, and  if  so,  has  it  been  by  the  defendant's  act  P  I 
think  there  has  been  a  sensible  and  substantial  inter- 
ference with  the  plaintiff's  enjovment  due  to  the 
defendant's  unreasonable  use  of  his  premises.    The 

Slaintiff  therefore  succeeds  in  the  action.  The 
efendant  was  wron^  in  regard  to  the  heat  and 
smell,  and  I  cannot  discriminate  as  to  the  costs  of  tbe 
noise  part  of  the  case,  which  depends  on  the  same 
evidence. 

Judgment  for  plaintiff. 

Solicitors,  Nicholson,  Orakam,  4b  Qraham;  J*  Bawea 
Baron, 


April  10. 


Q.  B.  Div.  ] 

(Bidley  and  Darling,  JJ.)  j 

BOBEBTSON  [Appellant)  v.   HARRIS  AND  AnOTHBR 
{Respondents),  (a.) 

Adulteration  —  Food — Warranty — Contract  to  supply 
milk  over  an  extended  period — Necessity  of  written 
warranty  with  each  particular  delivery — Sale  of  Food 
and  Drugs  Act,  1875  (38  A  39  Viet,  c  63),  «,  25. 

On  informations  hy  a  Tnedical  officer  of  health,  IL, 
a  dairyman,  and  his  servant  were  resj)eciit}tly  charged 
with  unlawfully  causing  to  be  sold  and  stUing  milk  as 
**  new  milk**  which  was  not  new  milk,  contrary  to  section 
6  of  the  Sale  of  Food  and  Drugs  Act,  1875.  At  the 
hearing  an  agreement  in  writing  was  put  in  as  an  answer 
to  the  complaints  under  section  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  and  section  20  (4)  of  the  Sale  of 
Food  and  Drugs  Acty  1899,  and  it  was  proved  that  the 
milk  had  been  purchased  as  new  milk,  and  that  it  tvas 
sold  in  tJie  same  state  as  wlien  it  was  purchased ;  and 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 
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High  Coubt, 


is  what  the  statute  means ;  and  if  it  were  necessary  to 
decide  it  I  might  very  |>088ibly  decide  it  in  that 
sense.  Before  I  leave  this  point  I  should  like  to 
call  attention  to  one  other  case— the  case  of  Beaitie 
V.  Lord  Ehury,  20  W.  E.  994,  L.  R.  7  Ch.  App. 
777,  at  p.  804,  where  Mellish,  L.J.,  says  that : 
"There  is  a  dear  difference  between  a  misrepre- 
sentation in  point  of  fact,  a  representation  that 
something  exists  at  that  moment  which  does  not  exist, 
and  a  representation  that  something  will  be  done 
in  the  future.  Of  course,  a  representation  that  some- 
thing will  be  done  in  the  future  cannot  either  be  true 
or  false  at  the  moment  it  is  made,  and  although  you 
may  call  it  a  representation  if  it  is  anything,  it  is  a 
contract  or  promise."  Here,  as  Mellish,  L.J.,  says, 
one  may  call  this  contract  that  the  milk  shaU  be  pure 
a  representation  in  one  sense ;  one  may,  if  he  pleases, 
call  it  a  warranty,  and  if  one  likes  to  rely  on  what 
Lord  Mansfield  says,  that  a  warranty  niay  be  of  a 
future  event  and  still  be  a  warranty,  he  is  justified; 
but  as  Hellish,  L.J.,  says,  although  one  may  call  it 
a  representation,  yet  if  it  is  anythhig  it  is  a  contract 
or  promise.  I  should  myself  have  great  hesitation  in 
holding,  if  it  were  absolutely  necessary  to  the 
decision  of  this  case,  that  this  contract  dealing  with 
what  shall  be  the  case  in  the  future  with  regard  to 
milk  not  in  existence  at  the  time  the  contract  was 
made  was  a  warranty  at  all  within  the  meaning  of 
section  2d  of  the  Sale  of  Food  and  Drugs  Act,  1875. 
It  is  not,  however,  necessary  to  give  any  definite 
opinion  upon  the  point.  It  would  be  merely  an  ohiter 
dictum,  I  might  decide  the  case  on  that  ground,  and 
on  that  ground  alone,  but  it  is  not  necessary  to  do  so, 
as  I  agree  with  the  judgment  given,  that  this 
decision  must  be  reversed  on  other  grounds. 

Appeal  allowed.     Case  remiUed  to  the  magistraie. 

Solicitors  for  the  appellant,  Richard  Smith  &  Sons, 
for  Sayer,  Sheffield. 

Solicitors  for  the  respondents,  Oeare  &  Peases  for 
Robert  Fairlurn,  Sheffield. 


Q.  B.  Div. 


Q.  B.  Div.  ) 

(Ridley  and  Darling,  Jj.)  J 


April  9. 

SiMMONDs  Brothers  (Limited)  v.  Fulham 
Vestry,  (a.) 

Mitropolis  managemetit^ Street — New  street — Buildings 
on  one  side  only — Vacant  land  opposite — Repairs  to 
road — Right  of  autlwrity  to  claim  apportionment — 
Lapse  of  reasonable  time — Metropolis  Management  Act, 
1855  (18  cfc   19    Vict.  c.  120),   s,  105  ^  Metropolis 
Management  Act,  1862  (25  db  26  Vict.  c.  102),  s.  77. 
The  appellants  were  Hie  owners  of  certain  houses  in  the 
Fulham  Falace-roadt   which,   on  the  expiration  of  a 
Turnpike  Act,  became  a  highway  repairable  by  the  in- 
habitants at  large,  and  was  repaired  from  time  to  time 
by  the  respondents'  predecessors.    In  1864  it  toas  not  a 
street,  but  by  1883  it  was  built  with  houses  along  one 
side,  the  other  side  remaining  vacant  building  land. 
Between  1879  and  1898  it  was  altered  and  repaired  at 
various  times  by  the  respondents  and  otJiers.    In  1897 
the  respondents  resolved  that  the  road  was  not  paved  to 
their  satisfaction,  and  that  it  should  be  accordingly  paved, 
and  the  expenses  apportioned  upon  the  owners. 

Held,  that  the  magistrate  was  justified  in  holding  thaJt 
tJie  Fulham  Palace-road  became  a  new  street  in  1883. 

Held,  further,  that  where,  in  the  metropolis,  a  high- 
way repairable  by  the  inhabitants  at  large  becomes  a  new 

(a.)  Reported  by  P.  B.  Durnford,  Esq.,  Barrister- 
at-Law. 


streei  by  reason  of  the  erection  of  houses  along  it,  a  wsfry 
is  not  precluded  from  causing  it  to  be  paved  at  the  ad  of 
the  frontagers  by  lapse  of  time,  however  long,  afkr  it 
became  a  new  street,  even  though  it  was  in  fact  akta^ 
paved  at  the  time  it  became  a  new  street. 

Case  stated  by  a  metropolitan  ^lice  magistrate  on 
a  complaint  to  recover  apportioned  expenses  of 
paving. 

The  appellants  were  the  owners,  within  Uxt 
meaning  of  the  Metropolis  Management  Acts,  of 
twenty-two  houses  in  the  Fulham  Palace-road  in  tlie 
respondent's  parish.  Two  of  these  houses,  Noe. 
79  and  81,  Fulham  Palace-road  were  erected  before 
the  passing  of  the  Metropolis  Management  Act,  1S5$. 
and  originally  formed  part  of  a  mansion  called 
Olaybrook  House. 

The  Fulham  Palace-road  was,  at  the  date  of  the 
passing  of  the  Metropolis  Management  Act,  1855,  t 
turnpike  road.  On  the  expiration  of  the  TonpOn 
Act  in  the  year  1864  it  became  a  highway  repainbk 
by  the  inhabitants  at  large,  and  was  repaired  as  soeh 
from  time  to  time  by  the  Fulham  District  Board,  ia 
whose  district  it  then  was,  and  by  the  respondents  alba 
the  dissolution  of  the  board. 

One  section  of  the  road  was  not,  at  the  time  of  ibe 
expiration  of  the  Turnpike  Act,  sufficiently  bniU 
upon  to  be  a  street  in  the  ordinary  sense  of  the  tenii, 
the  only  building  standing  thereon  being  the  abote- 
mentioned  Claybrook  House,  with  the  exception  d 
which  the  road  ran  entirely  between  market  gardens. 
The  width  of  that  section  at  that  time  vuied  froia 
20  to  28  feet. 

By  the  end  of  1883  the  east  side  of  the  section  had 
been  covered  with  houses  along  its  entire  lengtbi 
which,  with  a  few  exceptions,  were  all  erected  about 
the  same  time.  The  whole  of  the  land  adjoimng  the 
west  side  of  the  section  is  vacant  building  land  vitb- 
out  any  building  thereon  except  a  temporary  ins 
Board  school. 

In  1879  a  portion  of  the  footpath  on  the  east  side  of 
the  section  was  paved  by  the  Fulham  District  Boaid 
at  the  cost  of  their  district. 

In  or  about  the  year  1880  another  portion  oftbe 
east  side  of  the  section  was  widened  to  the  extent  <rf 
20ft.  from  the  centre  by  the  setting  back,  on  rebdM- 
ing,  of  the  Greyhound  public -house,  which  fronted 
the  section,  and  the  footpath  was  paved  and  kefbed 
by  the  owners. 

In  or  before  the  year  1883  the  remainder  of  & 
section,  to  the  south  of  the  appellants'  houses  m 
widened  on  the  east  side  to  20ft.  from  the  centre,  and 
the  footpath  was  kerbed  and  paved  by  the  owmn, 
except  for  a  distance  of  about  110  yards  from  tbi  I 
southern  end,  where  it  was  partly  paved  with  a 
narrow  strip  of  flagstones,  and  partly,  gravelled  by  ti» 
adjoining  owners,  and  about  the  sanae  time  tbi 
northern  end  of  the  section  for  a  distance  of  aboit 
44  yards  was  widened  on  the  east  side  to  tiie  laac 
ext^t,  and  the  paving  and  kerbingof  the  foolpa& 
was  relaid  by  the  Fulham  District  Board  at  the  coil 
of  theur  district.  The  evidence  showed  that  wiiktki 
exception  of  the  work  referred  to  above  as  done  ^ 
the  board  at  the  expense  of  the  ratepayers,  and  of  As 
portion  referred  to  as  having  been  partially  navci 
the  whole  ea)t  side  of  the  footpath  was  paved  dj^ 
adjoining  owners  not  later  thtia  the  year  18S3^  Ai 
footpath  has  ever  since  been  kept  up  by  the  ho/A 
and  vestry  respectively  in  the  same  condition  as  pit 
by  the  owners.  The  whole  of  the  footpath  on  tli ' 
west  side  of  the  section  was  gravelled  and  sfavt- ; 
dotted  by  the  Fulham  District  Board  at  tiie  cost  flT- 
the  district. 

From  and  after  the  25th  of  March,  18S6.  A* 
Fulham  District  Board  was  disaolved  by  Tirtoe  of  ^ 
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High  Court.       Eobbetson  (Appbllant)  v.  Habris  and  Another  (Respondents).       High  Court. 


merely  to  show  that  a  general  agreement  like  the  one 
now  in  question  has  been  arrived  at,  unless  it  can  be 
shown  farther  that  the  particular  article  in  question 
has  been  bought  with  it.     For  that  purpose  it  is 
necessary  to  produce  some  further  evidence.    There 
was  no  such  evidence  in  this  case  as  tiiere  was  in 
Harris  v.  May,  which .  otherwise  was  very  like  this 
case;   for  the  agreement  there  did  not  contain  the 
words  "  the  milk  to  be  pure  new  milk,"  which  are 
the  words  in  this  case,  but  simply  the  description— that 
is  to  say,  "pure  milk,"  "eighty-six  gallons  of  good 
and  pure  milk."    Although  these  words  which  are 
present  in  this  case  were  not  present  in  the  case  of 
Harris  v.  3fat/,  I  think  it  is  clear  that  the  court  in  that 
case  found  that  the    words  in  the  contract   itself 
did  amount  to  a  warranty.     Lord  Coleridge,  C.J., 
there  says :  "  It  is  true  that  an  action  for  breach  of 
warranty  could  be. brought   upon    that  contract." 
That  means  that  it  was  a  warranty,  and  the  observa- 
tions made  upon  those  weirds  by  Charles,  J.,  in  the 
sabsequent  case  of  Laidlaw  v.    Wilson^  show  clearly 
what  he  understood  was  intended  by  the  court  iu 
Harris  v.  May,    Charlfs,  J.,  speaking  of  Harris  v. 
May,  says  ([1894]  1  Q.  B.,  at  p.  78):  "There,  no 
doubt,  Lord  Coleridge,  at  the  commencement  of  his 
judgment,   said  that,   ia  his  opinion,   the  contract 
redied  on  by  the  defendant  was  not  a  written  warranty 
within  the  meaning  of  the  Act.    But,  on  looking  on 
his  judgment  as  a  whole,  I  think  that  what  he  really 
meant  was  that  ic  was  not  such  a  warranty  as  would 
cover  the  specific  delivery  of  milk  on  the  12th  of 
April,  in  the  absence  of  some  written  evidence  that 
that  specific  delivery  was  made  under  the  contract." 
That  is  to  say,  that  there  may  be  a  warranty  under 
the  general  agreement  to  deliver  the  milk,  bat  there 
must  be  something  more.    It  must  be  shown  that 
the  purchase  of  this   particular   article  was  made 
with  that  warranty.    There  ought  to  be  something 
In   writing^  to   show   that   the  warranty   which  is 
contained    in   the    general   agreement  is   extended 
to    and     iucludes     this     specific    article.      I    can 
imagine,     if     this     point     had     been     free    from 
lecisions,  that  that  was  well  capable  of  argument, 
|)nt  it  is  certaiuly   too    late   for    us,    even    if   we 
'elt  any    doabt  in  the  matter,  to  say  the  contrary 
o  this;  and  therefore  in  a   case  like  the  present 
here  must   be  some  evidence  to    show    that   that 
larticiilar  article  has  been  boaght  with  that  warranty. 
'd  the  case  of   Laidlaw  v.    Wihon,  which  is  a  fair 
Dstanoe  of   this  particular  subject,  there  was  some 
mtten   evidence  to  show  that  the  specific  delivery 
ras  made  nnder  the  contract,  thus  connecting  the 
written   warranty  with  the  article  which  was  the 
abject  of  the  purchase.     It  is.  quite  true  that  it  was 
lore  easily  doue  in  that  case  because  there  wa3  not 
16  difficulty  that  arises  as  to  the  date,  as  in  the 
resent  case.     The  purchase  was  made,  and  the  sale 
as  completed   at  or  about  the  same  time;  but  if 
lere  had  been  something  in  this  case  to  show  that 
le  written  warranty  contained  in  the  general  agree- 
ent  for  the  delivery  of  the  milk,  extended  to  and 
lated  to  the  article  in  question — that  is  to  say,  the 
lily  delivery  or  supply  of  miJk,  then  there  would 
ive  been    enough  to  satisfy  the  statute.     In  the 
wence  of  that  evidence  it  appears  to  me  that  the 
agistrate  came  to  the  wrong  conclusion' when  he 
id  that  the  defendant,  who  was  charged  with  the 
fence  nnder  thia  statute,  had  brought  himself  under 
6  provisions    of  section  25.    For  these  reasons  I 
ink  that    the    conclusion  arrived   at  was   not   a 
rrect  one,  and  that  the  case  should  be  sent  back  with 
lireotion  that  the  defendant  ought  to  be  convicted. 

Dablikg,   J. — This  case  raises  questions  of  some 
Bcolty,  and,  speaking  for  myself,  I  do  not  think 


that  all  the  cases  can  be  entirely  reconciled.      In  fiust 
I  find  it  difficult  to  come  to  the  conclusion  that  there 
is  not  a  difference  of  opinion  between  the  judges 
who  decided  Laidlaw  v.  Wilson  and  the  judges  who 
decided  the  case  of  Harris  v.  May,    What  luappened 
in  the  present  case  was  this :  A  retailer  sold  milk 
which  was  not  pure  milk,  and  he  was  sunmioned  for 
that.    Then  he  sought  to  show  that  he  was  excused 
— and  the  magistrates  held  that  he  was — by  virtue  of 
section  25  of  the  Sale  of  Food  and  Drugs  Act,  1875. 
In  this  case  what  the  defendant  had  done  was  that 
long  before  the  time  in  question  he  had  entered  into 
a  contract  for  the  supply  of  milk.     He  was  supplied 
with  this  milk  in  small  quantities,  but  he  had  entered 
into  a  contract  for  the  supply  of  milk  for  a  consider- 
able period,  and  the  contract  was  this :    "I,  Sarah 
Sheldon,  agree  to  sell  to  William  Harris  1,000  gallons 
of  milk  weekly  iu  such  quantities  as  arranged,  the 
milk  to  be    pure   new  milk,   delivered,   &c."      He 
had  entered  into  a  contract  to  buy  in  future  1,000 
gallons    of    milk    a    week,    t^e    milk    to    be   pure. 
That  is  the  same  as  if  the  person  contracting  to 
supply  the  milk  had  said  the  milk  is  to  be  *'  pure 
new  milk,"  but   there  is  no  statement   that   it  is 
pure  milk;   it  does  not  exist  at  the  time.     To  my 
mind  this  statute,  as  Lord  Coleridge  has  said,  has  to 
be  construed  strictly,  especiaUy  as  it  relates  to  the 
food  of  the  people,  ana  I  have  very  great  doubt, 
although  it  is  said  for  the  first  time,  as  to  whether 
such  a  contract,  which  says  what  is  to  be  the  state  of 
things  in  future,  can  be  called  a  warranty  at  all — a 
written  warranty  within  this  section  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875.    I  have  great  doubt  about 
that  and  when  the  question  is  distinctly  raised  in  some 
future  case  I  think  it  will  be  interesting  to  have  it 
decided.    It  might  have  been  raised  in  Harris  v.  May, 
but  there  cotmsel  on  one  side  only  was  called  upon, 
and  the  question  was  not  raised.     Blackstone  in  his 
Commentaries  (3rd  vol.,  p.  180,  20th  edition)  says : 
*'Also  if  he  that  selleth  any  thing  doth  upon  the 
sale  warrant  it  to  be  good,  the  law  annexes  a  tacit 
contract  to  this  warrant,  that  if  it  be  not  so  he  shall 
make  compensation  to  the  buyer ;  else  it  is  an  injury 
to  good  faith,  for  which  an  action  on  the  case  wiU  lie 
to  recover  damages.    The  warranty  must  be  upon  the 
sale  ;  for  if  it  be  made  after,  and  not  at  the  time  of 
the  sale,  it  is  a  void  warranty ;  for  it  is  then  made 
without  any  consideration ;  neither  does  the  buyer 
then  take  the  goods  upon  the  credit  of  the  vendor. 
Also   the    warranty  can  only    reach    to    things    in 
being    at    the    time    of    the    warranty   made,    and 
not   to    things    in    future;    as,    that    a    horse    is 
sound  at   the   buying    of   him,    not  that    he   will 
be  sound  two  years  nence."      I  know  it  has  been 
said  by  Lord  Mansfield  in  a  later  case  in  which 
that  same  passage  was  cited  to  him,  namely—the  case 
of  Edea  v.    Parkinson,  2  Doug.  732 :  **  Many  points 
have  been  gone  into  on  both  sides  which  are  not 
necessary  for  the  decision  of  this  ca^e.    For  instance, 
there  is  no  doubt  but  you  may  warrant  a  future 
event.*'    It  is  perfectly  clear  from  Lord  Mansfield's 
own  statement  in  that  case  that  it  was  not  necessary 
for  the  decision  of  the  case  that  the  point  should  be 
considered,  and  his  own  observation  upon  the  point 
therefore  is  only  an  obiter  dictum ;  but  at  all  events 
take  it  to  be  good  law  that  you  may  warrant  a  future 
event,  yet  I  do  not  think  it  is  at  all  clear  that  this 
statute,  which   Lord  Coleridge,   G.J.,  has  said    in 
Harris  v.   May  is  to  be  construed  strictly  for  the 
benefit  of  the  health  of  the  people,  did  not  mean  a 
warranty  in  the  strict  sense  in  which  warranty  of 
goods  was  used  by  Blackstone^a  warranty  that  a 
thing  in  being  was  of  a  certain  quality.    I  do  not 
affect  to  decide  that  it  is  so ;  I  only  say  that  it  seems 
to  me  there  is  the  gravest  reason  to  suppose  that  that 
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High  Coubt. 


The  question  for  the  opinion  of  the  court  was 
whether  this  determination  was  right  in  law: 
(a)  Whether  the  erection  of  buildings  on  one  side 
only  of  a  road  is,  when  the  land  on  the  other 
side  consists  of  vacant  land,  sufficient  to  render 
such  road  a  new  street  within  the  meaning  of 
section  105  of  the  Metropolis  Management  Act,  1855, 
and  section  77  of  tiie  Metropolis  Management  Act, 
1862 ;  {b)  whether  a  vestry  or  district  board  can  put  in 
force  the  powers  of  those  enactments  with  respect  to  a 
new  street  which  has  been,  previously  to  its  becoming  a 
new  street,  paved  to  their  satisfaction;  and  if  not 
(c)  whether  the  lapse  of  more  than  a  reasonable  time 
since  the  street  became  a  new  street,  subsequently  to 
its  having  been  so  paved,  is  conclusive  evidence  that 
they  were  satisfied  with  such  paving  ? 

A.  Olen,  for  the  appellants. 

Aaquitk,  Q.C.,  and  Macaakie^  for  the  respondents. 

The  following  cases  were  referred  to  in  the  course 
of  the  arguments :  Rohitison  v.  Barton  Local  Boards 
32  W.  B.  249,  8  App.  Cas.  798 ;  St,  Giles,  Camberwell, 
V.  Crystal  Palace  Co.,  40  W.  E.  648,  [1892]  2  Q.  B. 
33;  Richards  v.  Kessick,  69  L.  T.  Kep.  318,  37  W.  K. 
Dig,  113;  St.  Mary,  Battersea  v.  Palmer,  45  W.  R. 
110,  [1897]  1  Q.  B.  220;  ArUr  v.  Vestry  of  Hammer- 
smith, 45  W.  R.  398.  [1897]  1  Q.  B.  646 ;  St.  Giles, 
Camberwell  v.  Hunt,  b^  L.  J.  M.  C.  65 ;  Bouelhi  v. 
Twickenham  Local  Board,  36  W.  R.  50,  20  Q.  B.  D. 
63 ;  WhiU  v.  Fidham  Vestry,  74  L.  T.  Rep.  425,  44 
W.  R.  Dig.  108 ;  Chelsea  Vestry  v.  Evans,  35  J.  P.  23, 

Ridley,  J. — We  have  neither  of  us  any  doubt  upon 
this  case.  With  regard  to  the  first  point  raised, 
perhaps  it  is  sufficient  to  say  that  the  magistrate 
having  found  as  a  fact  in  a  case  like  the  present  that 
this  became  a  new  street  in  1883,  it  should  not  be 
interfered  with.  However,  I  think  it  was  a  new 
street  within  the  ordinary  acceptation  of  the  term, 
and  I  do  not  accept  the  idea,  speaking  personally, 
that  because  the  houses  which  have  become  continuous 
are  on  one  side  of  the  road,  and  one  side  only,  that 
therefore  in  such  a  case  as  the  present  it  is  not  a  street. 
I  think  the  argument  of  Mr.  Qlen  is  sound  so  far, 
that  there  is  a  difference  between  a  place  like  Hyde 
Park,  or  the  Green  Park,  or  public  grounds  of  that 
kind,  which  cannot  be  built  upon,  and  ground  which 
might  be  built  upon  because  it  is  in  the  hands  of 
private  owners ;  but,  although  that  is  true,  I  do  not 
think  Lis  argument  gofs  so  far  as  to  prove,  and  it 
does  not  convince  me,  that  a  road  may  not  become  a 
street  although  it  has  houses  on  one  side  only.  I 
think  it  may.  In  a  district  like  the  present  it  is 
certainly  far  more  convenient  to  hold  it  does,  because 
at  one  end  of  the  road  there  is  a  street,  and  at  the 
other  end  there  is  a  street,  and  it  U  a  street  which 
is  being  built  upon,  unevenly,  no  doubt,  more,  on 
this  occasion,  on  one  side  of  the  road  than  on  the 
other,  yet  I  tiiink  it  is  a  new  street  and  properly  so 
found  by  the  magistrate. 

As  to  the  second  point,  which  is  much  more 
arguable,  I  think '  the  case  is  distinguishable  from 
the  case  of  Bonella  v.  Twickenham  Local  Board  of 
Health,  which  has  been  quoted  in  order  to  show 
that  because  the  local  authority  in  this  case  did  not 
act  within  a  reasonable  time  after  they  got  power 
to  do  so  under  section  105,  therefore  when  they  now 
wish  to  act  and  get  the  street  paved,  this  paving 
and  this  repair  must  be  done  at  the  cost  of  the 
district  and  not  at  the  cost  of  the  owners  under 
section  105.  In  the  Bonella  case,  which  was  decided 
under  the  Public  Health  Act,  1875,  s,  150,  the  state  of 
things  was  very  different  from  what  it  is  here.  There 
is  a  resemblimce  of  course  between  the  two  sections, 
between  section  150  of  the  Public  Health  Act  and 


section  105  of  the  Metropolis  Management  Act,  1855. 
There  is  this,  that  the  new  street  has  been  vested  by 
virtue  of  the  provisions  of  section  96  of  the  MetzopolJs 
Management  Act  of  1855  in  the  authority  in  a  similar 
way  to  that  in  which  the  sewers  were  vested  by  the 
Public  Health  Act  in  the  authority  which  has  to  desl 
with  them  in  that  case.  There  are  resemblances  so  fsr, 
no  doubt,  and  then  there  is  the  power  given  in  each 
Act  under  which  the  vestry  or  local  authority  may 
act,  either  in  the  case  of  the  sewers  or  in  the  case  of 
the  new  street,  if  they  do  not  find  it  to  their  satis- 
faction, but  the  resemblance  seems  to  stop  there.  In 
the  Bonella  case  the  owners  in  point  of  fact  had 
made  the  sewer  which  had  been  found  to  be  satis- 
factory and  sufficient  for  that  street  until  the 
general  system  of  sewerage  was  altered,  and  it 
became  necessary  to  make  a  new  one,  which  really 
was  laid  with  its  levels  the  other  way,  and  wss 
part  of  the  new  system  of  sewerage.  Upon  that  tlie 
authority  took  proceedings  against  the  owners  snd 
called  on  them  under  section  150  of  the  Public 
Health  Act,  1875,  to  pay  the  expenses  of  the  new 
sewer  upon  the  ground  that  that  street  was  not 
sewered  to  their  satisfaction.  The  court  decided 
that  it  could  not  be  done.  Why?  Because  the 
local  authority  had  accepted  the  sewer  as  satis- 
factory  to  them  at  the  time  when  it  in  fact  vested  in 
them,  and  had  dealt  with  it  as  satisfactory  for  what 
the  court  held  to  have  been  more  than  a  reasonable 
time  after  it  had  so  vested.  Therefore  the  court  said, 
"  Ton  can  do  no  more.  You  have  lost  your  power 
to  proceed  under  this  section,  and  you  cannot  call 
upon  the  owners  to  pay  again.*'  That  is  a  decision 
which  one  would  be  very  loth  to  quarrel  with,  even  if  one 
had  the  power  to  do  so.  It  is  almost  precisely  the 
same  reasoning  which  governed  the  decision  of  the 
court  in  the  case  of  the  Fulham  District  Board  v. 
Godwin  which  is  in  1  Ex.  D.  400,  25  W.  E.  Dig,  156. 
In  that  case  also  the  sewer  had  been  made  by 
the  owners,  and  the  court  held  that  they  could 
not  be  called  on  to  make  another  one,  and  a 
different  one,  because  other  circumstances  bad 
arisen  since  which  made  the  first  sewer  unsatis- 
factory. But  here  the  owners  have  done  nothing. 
The  facts  as  found  by  the  magistrate  show  that 
he  finds  in  the  23rd  paragraph  of  the  case  "that 
all  the  works  done  to  the  carriage-way  of  the 
said  section  by  the  respondents,  previous  to  the 
paving  thereof  in  1899,  and  also  all  the  works  done 
on  the  west  side  footway  by  the  retpDudents  up  to 
the  present  time,  were  tempornry  repairs  done  by 
them  from  time  to  time  as  surveyors  of  highways." 
Truo,  that  is  a  power  which  is  quite  different  from 
the  exercise  of  this  power,  which  is  now  called  ia 
question,  under  the  lOoih  section.  Then  be  finds 
**  that  with  the  exceptiou  of  the  above-mentioned 
250  yards  of  paying,  all  the  works  done  by  the 
respondents  up  to  the  present  time  (other  than 
those  done  by  them  on  behalf  of  the  adjoining 
owners  as  aforesaid)  on  the  east  side  footway 
were  temporary  repairs  done  b?  them  as  surveyors 
of  highways."  He  further  finds  that  none  of 
the  works  so  done  were  intended  by  them  as  an 
exercise  of,  nor  did  they  thereby  exercise,  their 
powers  under  the  105th  section  of  the  Metropolis 
Mansgement  Act.  Under  those  findings  it  is  clear 
that  they  have  done  nothing,  nor  did  they  receive 
anything  from  the  owners.  They  received  the  road- 
way as  it  was  before,  and  they  did  not  deal  witii  it 
Now,  are  we  to  say,  under  those  circumstances, 
which  are  quite  different  from  the  ones  which  arose  in 
the  Bonella  caw,  that  by  reason  of  the  fact  that 
sixteen  years  have  elapsed  after  the  street  became 
vested  in  them,  they  have  lost  the  right  to  call  upon 
the  owners  to  make  the  street  and  to  do  the  paving 
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under  Motion  106  P    The  street  is  still  a  Dew  street 
under  the  meaning  of  that  word  as  used  in  the  Act  of 
Ptrliament.    Why  shonld  sixteen  years'  lapse  or  the 
Ispse  of  anv  time  in  snoh  an  instance,  have  the  same 
eiroot  whum  it  does  when  the  sewer  actually  made 
by  the  owners  has  been  accepted  and  held  satisfactory 
for  a  space  of  time  like  that  P    I  cannot  see  how 
the  arj^nment   applies.    If  we   were   to    say  that 
it  did,  it  wonld  come  to  this— that  because  there 
was  no   traffic    there   at   one   time   so    that   the 
toad    was     fonnd    satisfactory,    the     increase    of 
traffic     is     not     to    make    any    difference.      The 
provisions  of  the  Act  were  intended  for  this :  that 
if  at  any  time,  as  I  read  it,  they  i^oald  find  that  this 
new  street  which  has  beccnne  vested  in  them,  which 
has  never  been  paved  or  made  by  the  owners  at  all,  is 
not  sufficient  for  the  traffic,  they  are  to  have  the 
power  to  call  upon  the  owners  to  make  it  so  once  and 
for  all.    I  do  not  for  a  moment  suggest  that  they  can 
do  it  twice,  but  they  have  the  power  to  do  it  once. 
To  hold  otherwise  would  be  to  say  that  the  man  who 
holds  back  and  will  not  have  anytiiing  done  to  the 
road  will  escape  having  it  done  at  his  expense.    The 
result  is  that  those  who  live  in    a  district  which 
is  becoming  populous,  and  calling  traffic  into  the 
district,  ought  to  pay  in  the  first  instance  for  the 
neoessary  making  of  the  road  which  will  be  sufficient; 
after  that  they  cannot  be  called  upon  to  pay  again. 
If  we  held  otherwise  I  think  it  would  be  a  mischievous 
reading  of  the  Act  of  Parliament,  and   I  am  quite 
dear  in  my  own  opinion  that  the  case  is  outside  the 
deoiaion  in  BoneUa  v.  TTie  Twickenham  Local  Board  of 
Health.     1  accept  the  reasonuig  of  the  learned  magis- 
trate and  I  thinx  his  conclusion  is  a  correct  one. 

Dabuho,  J. — I  am  of  the  same  opinion. 

Appeal  dimnuaed. 

Solicitors  for  the  appellants,  Watson,  8on$,  dk  Boorn^ 

SoJioitoni  for  the  respondents,  T.  Blanco  White. 


Court  of  AppeaL 


From  Q.  B.  Div.  ) 

(A.  lu  Smith,  Vanghan  Williams,  | 

and  Bomer,  L.JJ.)  ] 


May  30. 


BVAKS  V.  JnSTICBB  OF  COJTWAY.  (a.) 

Lieensing  law — Licence — Be/tual  to  renew — Appeal  to 
quarter  »es9ione — Foufer  of  quarter  eessiona  to  refute 
renewal  in  aheence  of  evidence — Alehouse  Act,  1828 
(9  Oeo.  4,  e.  61),  a.  21—Licen8ing  Act,  1872  (35  di  36 
VieL  c  94),  a.  42. 

Where  the  holder  of  a  Ueence  appeals  to  quarter  sessions 
from  the  r^usal  of  a  general  annual  licensing  meeting  to 
renew  his  lieeneSf  the  quarter  sessions  have  no  power  to 
re/uee  to  grant  a  renewal  in  the  (ibsenoe  of  evidence  in 
oppoeiUan  to  the  renewal. 

Appeal  from  the  judmient  of  a  Divisional  Oourt 
/Ghaniiell  and  Buokmll,  J  J.)  on  a  special  case  stated 
for  the  opinion  of  the  High  Oourt  by  the  justices  of 
CSamsrvoiuiliire. 

The  appellant,  William  Evans,  appealed  to  the 
G^unarvonahire  Quarter  Sessions  against  a  decision 
of  lioensinfi^  justices,  sitting  at  the  general  annual 
]f^if^»i«{i%£r  meeting  held  at  Oonway,  in  the  county  of 


(a.)  Reported  by  F.  G.  BxrcKXB,  Bsq.,  Barrister- 
at-I^aw. 


Carnarvon,  on  the  26th  of  September,  1899,  refusing 
to  renew  the  licence  of  the  Boyal  Oak  Inn,  Oonway. 

The  appellant  appeared  by  counsel  in  support  of  the 
appeal  and  to  apply  for  the  renewal  of  liie  licence. 
It  was  admitted  that  the  appellant  was  the  holder  of 
a  licence  for  the  sale  of  intoxicating  Hquors  in  respect 
of  a  house  known  as  the  Boyal  Oak  Inn,  Oonway. 
No  one  appeared  on  behalf  of  the  justices  who  sat  at 
the  general  annual  licensing  meeting.  A  solicitor 
appeared  for  the  Bev.  T.  Gwynedd-Boberts,  who  had 
objected  to  the  renewal  of  the  licence  at  the  general 
annual  licensing  meeting. 

It  was  contended  on  behalf  of  the  appellant  that 
the  solicitor  for  the  Bev.  T.  Gwynedd-Boberts  had  no 
locus  standi  and  that,  as  no  one  appeared  on  behalf  of 
the  justices,  the  appellant  was  entitled  to  have  his 
appeal  allowed  and  £ds  licence  renewed. 

The  court  of  quarter  sessions  overruled  these 
contentions,  and  decided  to  hear  the  appeal.  There- 
upon counsel  for  the  appellant,  havmg  formaUy 
proved  that  due  notice  of  the  appeal  had  been  servea 
upon  all  the  justices  Vho  sat  at  the  general  annual 
licensing  meeting,  and  that  the  appellant,  together 
with  two  sureties,  had  duly  entered  mto  the  required 
recognizances,  applied  for  the  renewal  of  the  licence. 
The  court  of  quarter  sessions,  without  hearing  any 
evidence  on  behalf  of  the  respondents  or  in  opposition 
to  the  renewal  of  the  said  licence,  dismissed  the  appeal 
and  refused  to  renew  the  said  licence. 

The  question  for  the  opinion  of  the  ffigh  Oourt  was 
whether  the  court  of  quarter  sessions  were  right. 

The  Divisional  Oourt  were  of  opinion  that  the  court 
of  quarter  sessions  had  dealt  with  the  matter  rightly, 
and  affirmed  their  decision. 

The  appellant  appealed  to  the  Oourt  of  AppeaL 

FoGte,  Q.G.^  and  Trevor  Lloyd,  for  the  appellant—  • 
The  quarter  sessions  ought  to  have  granted  a  renewaL 
They  had  no  power  to  refuse  in  the  absence  of  evidence 
in  opposition  to  the  renewal.  An  appeal  to  licensing 
Justuses  to  quarter  sessions  is  in  the  nature  of  a  re- 
hearing: Whiffen  v.  Justices  of  Mailing,  40  W.  B. 
293,  [1892]  1  Q.  B.  362 ;  Buddick^.  Justices  of  Liver^ 
pool,  42  J.  P.  406. 

Asquith,  Q.O.,  and  EUis  Griffith,  for  the  justices.— 
The  quarter  sessions  had  an  absolute  discretion  as  to 
whether  they  would  grant  a  renewal  or  not,  and  they 
were  not  bound  by  the  rules  as  to  evidence  and  onus 
of  proof  which  are  ordinarily  binding  on  courts  of 
law:  Sharp  v.  Wakefield,  39  W.  B.  661,  [1891]  A.  0. 
173 ;  Boulter  v.  Justices  of  Kent,  46  W.  B.  114.  [1897] 
A.  0. 666 ;  Tynemouth  Corporation  v.  Attomey-Oeneral, 
[1899]  A.  0.  293,  47  W.  B.  Dig.  43 ;  Beg.  v.  Justices 
of  Staffordshire,  [1898]  2  Q.  B.  231,  46  W.  B.  Dig. 
84. 

Our.  adv.  vuU. 

May  30. — A.  L.  Smith,  L.  J.,  read  the  following 
judgment  of  the  court :  The  Queen's  Bench  Division 
m  Siis  case  has  held,  with  very  great  doubt  and 
inviting  an  appeal  to  this  court,  that  when  a  publican 
appeals  to  a  court  of  quarter  sessions,  which  he  is 
clearly  entitled  to  do  imder  section  27  of  the  Alehouse 
Act  of  1828,  against  the  refusal  of  a  licensLog  meeting 
to  grant  him  a  renewal  of  his  licence,  the  court  of 
quarter  sessions  can  refuse  to  grant  him  such  renewal 
wiUiout  any  evidence  whatever  being  given  as  to 
why  such  renewal  should  not  be  granted.  It  was 
argued  by  counsel  on  behalf  of  the  justices  that  the 
cases  of  Sharp  v.  Wakefield,  Boulter  v.  Justices  of 
KeiU,  and  Tynemouth  Corporation  v.  Attorney- General 
show  that  the  court  of  quarter  sessions  can  do  so. 
We  will  deal  with  these  oases  hereafter.  It  seems  to 
us  that,  apart  from  these  cases,  a  court  of  quarter 
sessions  cannot  do  so.    The  facts  are  these :  Bvans. 
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Coxrat  0^  Appsai. 


the  publioan,  applied  to  the  general  annual  lioeodng 
meeting  for  the  renewal  of  the  Ucenoe  which  he  then 
hdd  for  the  sale  of  intoxioatine  liquors  in  respect  of 
a  house  Imown  as  the  Boyal  Oak  Inn,  Conway,  and 
the  Bev.  Mr.  Boherts  then  appeared  and  objected  to 
the  renewal  of  the  licence.  It  is  not  stated  in  the 
case  submitted  to  the  court  upon  what  grounds  he 
objected,  but  the  justices  at  me  licensing  meetinc 
renised  to  grant  the  renewal ;  nor  is  it  stated 
upon  what  ground  the  licensing  justices  refused. 
But  it  was  said  at  the  bar  that  he  objected  upon 
the  groimd,  first,  that  the  house  was  not  neces- 
sary for  the  requirements  of  the  neighbourhood;  and. 
secondly,  upon  the  ground  that  the  premises  were 
incapable  of  effective  police  supervision ;  and  it  was 
also  stated  that  it  was  thought  that  it  was  upon  the 
latter  ground  that  the  licensing  justices  refused  the 
renewf&.  The  oublican  then  appealed  to  quarter 
sessions  M^ainst  tnis  refusal.  It  was  there  proved  on 
his  behalf  that  due  notice  of  appeal  had  been  given 
and  that  he  had  entered  into  the  required  recog- 
nizances. The  licensing  justices  did  not  appear  at 
quarter  sessions  to  oppose,  nor  was  any  evidence  ffiven 
in  support  of  any  objection  to  the  renewal,  and  there- 
upon me  court  of  quarter  sessions,  without  hearing 
anv  evidence,  refused  to  renew  the  licence.  Now, 
unless  the  provisions  of  section  42  of  the  licensing 
Act,  1872,  Doth  as  to  the  notice  of  objection  whi£ 
must  be  given  and  as  to  evidence  which  must  be 
forfchcoming,  are  complied  with,  it  cannot,  we  think, 
be  doubted  that  a  renewal  of  a  licence  cannot  be 
refused  bv  licensing  justices  at  a  licensinff  meeting 

Stee  the  observations  upon  this  section  by  Blackburn, 
.,  in  Beg.  v.  Farquhar,  L.  B.  9  Q.  B.  258,  22  W.  B. 
Dig*  38) ;  and  it  has  been  held  by  Hannen  and  Quain, 
JJ.,  that  the  requirements  of  this  section  apply  equally 
to  the  court  of  quarter  sessions  when  a  publican  appeals 
thereto  against  the  refusal  of  the  licensing  justices  to 
renew  his  license  as  to  a  licensing  meeting :  Buddick 
V.  JwticeB  of  Liverpool,  Apart,  therefore,  from  the 
cases  cited  by  counsel  for  the  justices,  the  court  of 
quarter  sessions  could  not,  in  our  judgment,  without 
hearing  some  evidence,  have  done  what  they  have 
done  and  refused  offhand  the  renewal  of  the 
publican's  licence.  It  was  held  in  the  case  of 
WTiiffen  v.  Jtuiicea  of  Mailing  that  an  appeal  to 
the  court  of  quarter  sessions  against  the  refusal 
of  licensing  justices  to  renew  a  licence  amounts 
to  a  reheanng,  and  not  to  a  simple  appeal;  and, 
as  was  stated  by  Lord  Bramwell  in  Sharp  v. 
Wakejkld,  **  when  Uiere  is  an  appeal  againt  a  refusal 
of  a  first  licence,  the  appellant  (at  quarter  sessions) 
beginsi  the  harden  of  proof  is  on  him,  he  has  to  make 
out  that  he  ought  to  have  a  licence.  Where,  on  the 
other  hand,  the  appeal  is  against  a  refusal  to  renew  a 
licence,  the  ren>onaents  begin,  the  burden  of  proof  is 
on  them,  they  nave  to  make  out  that  he  ought  not  to 
have  a  licence ;  practically  that  his  licence  should  be 
taken  from  him."  And  it  is  admitted  that  it  is  the 
practice  of  the  Carnarvonshire  quarter  sessions,  in  an 
appeal  against  the  refusal  of  the  licensing  justices  to 
renew  a  ficence,  for  respondents  to  begin.  If  no  one 
is  at  quarter  sessions  to  give  evidence  upon  an  appeal 
against  the  refusal  of  the  licensing  justices  to  renew  a 
licence,  how  is  the  burden  of  proof  satisfied?  It 
appears  to  us  that  it  is  not.  My  brother  Ghannell 
says  that  a  man  who  has  a  licence  has  a  prima  fade 
right  to  have  it  renewed.  In  this  we  agree.  But  he 
sa^  that  the  court  of  quarter  sessions  may  take  away 
this  right  if  they  know  that  the  licensing  justices 
have  refused  to  renew  the  licence.  In  this  we  cannot 
agree,  for,  if  so,  what  is  the  use  of  the  appeal  which 
is  clearly  given  to  the  publican  by  section  27  of  the 
Act  of  1828  P  Apart  from  the  cases  relied  on  by  the 
justices,  in  our  judgment  some  evidence  must  be  forth- 


coming to  justify  the  court  of  quarter  sessions  in  n- 
f usingtheappellant areue walof  mslioenoe.  TSow Sharp 
V.  Wc^fidd,  the  first  case  relied  upon  by  tiie  juaticei, 
no  doubt  decided  that  justices  had  a  diKzwon  to 
refuse  the  renewal  of  a  licence,  though  that  discretum 
was  to  be  exercised  judicially  (not  according  lo 
private  opinion) ;  and  Lord  Hmchell  pouita  oat  thsi 
the  procedure  provided  by  section  42  of  the  Lioenmng 
Act,  1872,  is  still  in  force,  and,  subject  to  its  pro- 
visions being  complied  with,  the  justices  may  ezercui 
the  discretion  which  the  House  of  Lords  hidd  tint 
they  had.  When  the  case  of  BouUer  v.  JuaUca  ofKed 
is  carefully  read  it  will  be  seen  that  it  decided  two 
things,  and  two  things  only— first,  that  a  lioeiMUig 
meeting  was  not  a  court  of  summary  jurisdiction, » 
that  a  court  of  quarter  sessions,  upon  appeal  by  i 
publican  thereto  against  the  refosal  of  a  lioeosmt 
meeting  to  grant  him  a  renewal  of  his  liounoe,  oooM 
not  miUct  an  objector  in  costs,  because  it  was  oaly  is 
cases  of  appeals  from  a  court  of  *'  summary  jnri^ 
tion"  that  the  court  of  quarter  sessioos  had  tUi 
jurisdiction,  and  a  licensing  meeting  was  not  sock 
a  court ;  and,  secondly,  that  an  objector  to  tins  is- 
newal  of  a  licence  was  not  a  party  to  the  piooeediiigi. 
It  is  a  mistake  to  say  that  this  decision  in  any  wsy 
decided  that  a  court  of  quarter  sessions  was  not  i 
court  with  all  the  incidents  of  a  court  both  as  ic^gazdi 
evidence  and  onus  of  proof.  It  did  not  touch  tfaii 
question  at  all;  it  left  it  just  where  it  was  befbie. 
What  it  did  decide,  as beforestated,  was thataliosnsiDC 
meeting  was  not  a  court  of  summary  jurisdiction,  sal 
therefore  the  courtof  quartersessionscouldnotcondBaui 
an  objector  in  costs,  and  that  an  objector  was  nets 
party  to  the  proceedings.  The  third  case  cited  by 
counsel  for  the  justices  was  that  of  Tynemouih  (kr- 
poration  v.  Attorney- General,  which  deoided  thst  a 
borough  fund  with  no  surplus  could  not  be  chaziced 
with  the  costs  incurred  by  the  chief  ^  oonsfcabfe 
in  opposing  an  appeal  to  quarter  sessions  by  a 
publican  against  the  refusal  of  licensing  justices  to 
renew  his  licence.  The  dedsion,  in  our  jadgamt, 
has  no  application  to  the  present  case;  but  there  an 
two  passages,  one  in  the  judgment  of  Lord  Mocrii, 
and  the  other  in  Lord  Davey's  judgment,  which  are 
pointed  to  by  counsel  for  the  justices.  Lord  Morrii 
says  that  BouUer'a  ease  decided  that  the  chief 
constable  had  no  right  to  appear  as  a  party,  sad 
Lord  Davey  says  that  an  objector  does  not  become  a 
party  to  the  proceedings,  and  has  no  right  to  appear 
and  be  heard  on  the  appeal  to  qaarter  seemons ;  the 
only  proper  respondents  are  the  lioenainff  jostioei 
themselves,  and  if  the  objector  be  heard  it  is  aa 
amicus  curuB.  How  does  tins  show  that  a  ooait  cf 
quarter  sessions  can  refuse  the  renewal  of  a  lioeDoe, 
or,  as  Lord  Bramwell  puts  it,  that  the  puUican't 
licence  could  be  taken  from  him,  except  upon 
evidence  P  In  our  judgment  neither  Sharp  t.  Wabt" 
field  nor  BouUer^e  case  nor  the  Tgnemoulth  cose  appliei 
to  tiie  present  case ;  and  Lord  Davey  in  the  Tf^t- 
movJth  ctue  certainly  was  not  dealing  with  the  qoestka 
we  have  now  to  decide — ^viz.,  whether  the  ooortcf 
quarter  sessions  can  refuse  the  renewal  of  a  lioenoa 
without  hearing  any  evidence  at  all.  In  our  opinioa 
it  cannot  do  so.  It  follows,  therefore,  that  ths 
question  which  is  left  to  us  must  be  answered  thos— 
that  the  court  of  quarter  sessions  was  wrong,  and 
that  the  licence  must  be  renewed.  For  the  rosarwi 
above  given  this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,   Bdfrage  A    Go.,  fat 
Chamberlain  &  «7bAfia<m,  rJandudno. 

Solicitors  for  the  respondents,  Edwaxde.  <ft  GoAas, 
for  2>.  Owen  &  Orifith,  Bangor. 
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From  Chan.  Div, 


(lindley,  M.B.,  and  Bigby  > 
and  Collins,  L.JJ.)        ) 


May  3, 4, 7,  8,  9. 


Babbon  v.  Wiujs.  (a.) 

BdieUor  and  client— Confidential  relation— Benefit  to 
solicitof'a  son — Independent  advice — Confirmation, 

A  person  who  enters  into  a  transaction  which  has  the 
tffed  of  benefiting  the  solicitor  employed  or  members  of 
his  family  cannot  be  bound  by  sucK  transaction  unless  he 
or  she  has  had  independent  advice. 

By  a  deed  executed  in  1890  property  was  settled  on 
traits  in  favour  of  a  husband  for  life,  then  for  his  wife 
for  Vife^  then  as  the  husband  and  roife  should  jointly 
appoint,  and,  in  default  of  such  joint  appointment,  as 
the  survivor  should  appointy  with  an  ultimate  remainder 
as  to  one  moiety  for  one  of  the  trustees  of  the  deed,  and 
as  to  the  other  moiety  for  the  son  of  another  trustee. 

In  1891,  by  a  subsequent  deed,  the  wife*s  life  interest 
ioas  cut  down  to  an  interest  during  widowhood,  and  the 
funds  were  settled  to  go  on  trust  as  the  husband  aUme 
should  appoint,  and  in  default  (excluding  the  power  of 
appointment  in  the  wife  if  she  survived  her  husband) 
upon  the  trusts  of  the  deed  of  1890. 

By  a  third  deed  in  1894  {made  after  the  death  of  the 
husband,  who  never  eocerdsed  his  power  of  appointment) 
the  infers  life  interest  was  restored  to  her,  and  in  all  other 
respects  the  deed  of  1891  ijoas  confirmed. 

All  three  deeds  u)ere  prepared  by  the  solicitor  of  the 
husband,  who  uhu  one  of  the  trustees  of  the  deed  of  1890, 
and  whose  son  benefited  under  that  deed.  He  explained 
the  effect  of  the  deeds  to  the  wife,  but  she  had  no  inde- 
pendent advice,  and  it  was  never  pointed  out  to  her,  either 
by  the  solicitor  or  by  anyone  else,  that  she  ought  to  have 
independent  advice. 

neld,  that,  under  the  circumstances,  the  rule  of  law 
laid  down  in  Hugnenin  v.  Baseley,  14  Ves,  273,  applied, 
and  the  transaction  must  be  set  aside. 

Decision  of  Cozens-Hardy,  J.  (ante,  p,  26,  [1899]  2 
CA.  678),  reversed. 

This  was  an  appeal  from  a  decision  of  Cozens- 
Hardy,  J.  (reported  ante,  p.  26,  [1899]  2  Ch.  578). 

For  the  porpoBes  of  the  present  report  the  facts 
may  be  shortly  stated  as  foUow  : 

The  plaintiff  Mrs.  Annie  Butler  Barron,  the  wife  of 
WHIiain  Barron,  and  formerly  the  wife  of  Joseph 
Willie,  sought  to  net  aside  a  deed  executed  in  1891  to 
which  she  was  a  party,  and  also  to  obtain  a  declara- 
tion that  the  defendant  Frederick  Herbert  Bkinner 
oonld  not  take  any  benefit  under  the  said  deed  inas- 
much as  his  father,  the  defendant  William  Moore 
Skinner,  had  acted  as  her  solicitor  in  the  preparation 
9f  the  deed. 

The  defendant  was  married  to  Joseph  Willis  in 
3ctober,  1889. 

On  the  29th  of  December,  1890,  a  deed  was 
aoceoated,  which  was  made  between  Aim  Willis,  the 
nother  of  Joseph  Willis,  of  the  first  part,  Joseph 
(Willis  of  the  second  part,  the  plaintiff  of  the  thurd 
Murt,  and  the  defendants  Nicholas  THllis,  Isaac 
[Hiiiii,  and  William  Moore  Skinner  of  the  fourth  parf. 
By  this  deed  certain  proparty  was  settled  by  way  of 
konily  arrangement.  The  trusts  were  during  the 
oint  lives  of  Ann  Willis  and  Joseph  Willis  to  pay 
lim  £100  a  year,  and  subject  thereto  to  pay  the 
noome  to  Ann  Willis  during  her  life,  and  subject 
liereto  a  protected  life  interest  was  given  to  Joseph 
Willis,  and  after  his  death  a  life  interest  was  given  to 
he  widow  of  Joseph  Willis,  with  subsequent  trusts 
n  fsijonr  of  the  children  or  issue  of  Jos^h  Willis, 
Old  in  default  of  issue  a  general  power  of  appoint- 

<a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 


ment  by  deed  was  given  to  Joseph  Willis  and  tiie 
plaintiff  jointly,  and  subject  thereto  a  general  power 
of  appointment  by  deed  was  given  to  the  survivor, 
and  subject  thereto  the  property  was  settled  in  trust 
as  to  one-half  for  the  defendant  Nicholas  ¥^llis,  and 
as  to  the  other  half  for  l^e  defendant  IVederiek 
Herbert  Skinner,  the  son  of  William  Moore  Skinner, 
absolutely. 

Differences  arose  between  Joseph  YHIXUb  and  the 
plaintiff  mainly  by  reason  of  his  intemperate  habits. 

On  the  3rd  of  October,  1891,  a  deed  was  executed 
by  Joseph  Willis,  the  plaintiff,  and  Ann  Willis,  whidu 
after  reciting  that  the  present  deed  had  been  executed 
to  vary  the  trusts  of  the  deed  of  1890,  provided  that 
the  provision  for  the  widow  of  Joseph  Willis  during 
her  life  should  be  read  and  construed  as  a  provision 
for  the  benefit  of  such  widow  only  so  long  as  she 
should  remain  the  widow  of  the  said  Joseph  WiUis, 
and  that  the  words  "after  the  decease  of  the 
survivor"  should  be  read  and  construed  as  "after 
the  decease  of  the  survivor  or  the  marriage  of  the 
widow  " ;  and  by  the  same  deed  Joseph  Willis  and 
the  plaintiff,  in  exercise  of  the  joint  power  of  appoint- 
ment vested  in  them  in  case  of  failure  of  issue, 
appointed  that  the  trust  funds  should  be  held  in  trust 
for  such  person  and  in  such  manner  as  Joseph  "^^^llis 
alone  should  by  deed  appoint,  and  in  default  of 
appointment  and  so  far  as  no  such  appointment 
should  extend  then  (exdudingthe  power  oi  appoint- 
ment by  a  widow  of  JosOT>h  Willis}  upon  the  trusts 
dedared  by  the  princi^  deed  of  1890. 

Joseph  Willis  died  mtestate  and  without  issue  in 
September,  1893. 

By  a  deed  dated  the  2nd  of  August,  1894,  and  made 
between  the  plaintiff  of  the  first  part,  Ann  Willis  of 
the  second  part,  Frederick  Herbert  Skinner  of  the 
third  part,  and  Nicholas  Willis,  Issao  Dunn,  and 
William  Moore  Skinner  of  the  fourth  part,  after  recit- 
ing accurately  the  effect  of  the  deeds  of  1890  and 
1891,  and  that  it  had  been  agreed  hj  way  of  family 
arrangement  that  such  further  momfication  of  the 
trusts  as  was  thereinafter  contained  should  be 
executed,  it  was  provided  that  the  direction  contained 
in  the  settlement  of  1890  for  payment  or  application 
of  the  income  of  the  trust  funds  to  or  for  the  benefit 
of  the  widow  of  Joseph  Willis  during  her  life  should 
have  full  force  and  effect,  and  that  such  income  should 
be  paid  to  the  plaintiff  during  her  life  in  the  same 
manner  as  if  clause  1  of  the  modification  deed  of  1891 
had  not  been  inserted  therein,  and  in  all  other  respects 
the  deeds  of  1890  and  1891  should  be  and  were  there- 
by confirmed. 

All  the  three  deeds  of  1890,  1891,  and  1894  were 
prepared  by  William  Moore  Skinner  as  solicitor,  with 
the  assistance  of  counseL  William  Moore  Skinner 
was  the  solicitor  of  Joseph  Willis  and  he  admittedly 
acted  as  solicitor  for  uie  plaintiff  in  the  deed  of 
1894.  The  otiier  deeds  were  read  over  and  explained 
by  him  to  the  plaintiff,  but  she  had  no  independent 
legal  advice  on  these  deeds,  and  William  Moore 
Skinner  did  not  point  out  to  her  that  she  ought  ,to 
have  such  separate  legal  advice. 

As  will  be  seen  by  the  judgments  of  the  Court  of 
Appeal,  the  court  were  of  opinion  that  William 
Moore  Skinner,  though  he  was  not  solicitor  for  the 
plaintiff  in  the  earlier  deeds,  was  in  a  confidential 
relation  towards  the  plaintiff,  and  that  it  was  his 
duty  to  point  out  to  her  the  necessity  of  having 
independent  advice. 

Mrs.  Ann  Willis  died  in  April,  1897. 

In  November,  1897,  the  plaintiff  married  again,  and 
this  action  was  commenced  in  February,  1898. 

William  Moore  Skinner  had  purchased  the  rever- 
sionary interest  of  his  son  in  one  moietv,  but,  as 
was  pointed  out,  he  had  full  notice  of  ^11  the  fa^ 
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and  could  not  be   in  any  better  position  than  his 


Oozens-Hardy,  J.,  dismiMed  the  action.  Hia 
lordship  held  that  the  deed  of  1891  was  a  good  deed 
so  far  as  it  gave  effeot  to  the  arrangement  between 
husband  ana  wife.  It  was  prepared  by  the  husband's 
soUdtor  and  oould  only  be  impeached  on  the  ground 
of  William  Moore  Skinner's  relationship  towards  the 
plaintiff.  In  his  lordship's  view  tMs  was  not 
material,  the  transaction  bemg  between  the  husband 
yid  wife.  He  was,  however,  of  opinion  that  the 
relationship  of  solicitor  and  client  did  not  exist 
between  William  Moore  Skinner  and  the  plaintiff. 

The  plaintiff  appealed. 

HugJies,  Q.C.,  and  Aehton  Cross,  for  the  appeal. — 
Eyen  though  the  plaintiff  did  not  actuidly  employ 
William  M.  Skinner  as  her  solicitor,  a  highly 
confidential  relationship  existed  between  them. 
Whether  William  M.  Skinner  explained  the  deeds 
to  the  plaintiff  or  not,  he  never  advised  her 
on  them,  and  she  was  entitled  not  only  to 
advice,  but  to  independent  advice.  There  is  no 
question  here  of  retiuner,  or  of  the  authority  of  a 
Bolioitor.  It  is  a  case  of  personal  relationships. 
William  Moore  Skinner  was  a  trustee  of  the  deed  of 
1890,  and  he  was  also  solicitor  for  the  trustees  and 
for  the  family.  The  case,  therefore,  is  within  the 
rule  in  Huguenin  v.  Bcudey,  14  Yes.  273,  that  the 
court  will  not  allow  a  person  standing  in  a  fiduciary 
relation  to  another  to  take  a  benefit  from  that  other 
person  unless  the  other  has  independent  advice. 

They  also  referred  to  Nedby  v.  Nedby,  6  De  G.  &  Sm. 
377 ;  Liles  v.  Terry,  44  W.  E.  116,  [1895]  2  Q.  B.  679 ; 
Frodor  v.  Bobinson,  14  W.  B.  381,  35  Beav.  329 ;  Moxon 
V.  Payne,  L.  B.  8  Gh.  App.  881,  22  W.  B.  Dig.  110 ; 
Kempsan  v.  Ashhee,  23  W.  B.  38,  L.  B.  10  Oh.  App. 
16 ;  AUcard  v.  Skinner,  36  W.  B.  251,  36  Ch.  D.  145. 

Asthury,  Q.C,  and  Stokes,  for  N.  Willis.— The 
plaintiff  had  no  animtis  donandi  towards  N.  Willis. 
The  only  question  is  whether  in  1891  the  plaintiff 
knew  that  the  effect  of  what  she  was  doiog  was  to 
deprive  her  of  her  rights  in  her  husband's  property. 
There  was  no  reason  why  Skinner  should  prevent  her 
exercising  the  joint  power  of  appointment  given  to 
her  and  her  husbana.  There  is  no  case  which  makes 
a  trustee's  like  a  solicitor's  position  in  the  case  of  a 
relative  taking  a  benefit. 

Eve,  Q,0„  and  AuBten  Cartmell,  for  the  defendants 
W.  M.  Skinner  and  F.  H.  Skinner. 

F*  A.  Milne,  for  the  defendant  Dunn. 

EugJies,  Q.C,  in  reply,  referred  to  Goddard  v. 
OarlisU,  9  Price  169. 

liiNDLEY,  M.B. — ^This  case  is  an  important  one  and 
a  difficult  one,  and  although  it  has  taken  a  consider- 
able time,  I  do  not  think  we  can  say  the  time  has 
been  unnecessarily  consumed.  It  is  a  very  important 
case,  because  it  is  very  near  the  line,  and  although 
the  principles  applicable  to  the  case  are  fixed  and  well 
settled,  their  application,  I  think,  to  this  particular 
case  is  unquestionably  difficult.  The  difficulty  turns 
upon  this,  whether  it  was  Mr.  Skinner's  duty  to  take 
care  that  this  lady,  the  plaintiff,  had  independent 
advice  in  the  transactions  which  are  impeached? 
That  depends  mainly  upon  whether  he  was  in  such  a 
confidential  position  towards  her  as  to  render  it  his 
duty  to  do  so.  I  do  not  propose  to  make  any 
reflection  upon  Mr.  Skinner  beyond  this,  that  he 
certainly  did  not  consider  it  his  dutv  to  do  that,  and 
if  he  failed  in  that  respect  then  the  observations  made 
by  Turner,  1.,^.,  in  Rhodes  v.  Bate,  14  W.  B.  292,  L.  B. 
1  Ch.  App.  252,  would  apply  to  him  althougl^  ^9  vdaj 


have  acted  with  perfect  honesty,  and  that  if  he  £d 
disregard  bis  duly  the  consequence  must  follow.  Now, 
it  appears  to  me  that  when  the  facts  of  the  om  m 
grasped  it  is  impossible  to  deny  the  existeiioe  of  a 
confidential  relation  between  Mr.  Skinner  and  tin 
plaintiff  in  1891   and   1894.      Let  us  considflr  bk 
position  in  1891,  when  that  first  supplements!  deed 
was  executed.    [His  lordship  stated  the  eflfeot  of  the 
deed  of  1890,  and  continued :]  So  that  Mr.  Skmns'i 
position  under  the  deed  of  1890  was  that  he  sod  Xr. 
Nicholas  Willis  and  Vtc,  Dunn  were  trustees  sb  wefl 
for  the  plaintiff  as  for  anybody  else ;  they  had  a  dis- 
cretion as  to  the  application  of  Mr.  Joseph  WiDii'i 
income  during  his  life,  and    the  reversion  of  tbe 
beneficial  interest  in  the  settled  property  was  half 
in  one  trustee    and    half  in    the  son  of    anotiKr. 
That  is  a  position  of  difficulty  and  delicacy  for  lb. 
William  M!oore  Skinner,  who  was  the  friend  of  fte 
Willis  family,   and  unquestionably  a  very  intnute 
friend,  and  their  legal  adviser.    He  was  tniited  ^ 
them  all,  and  he  was  in  a  position  of  delicacy  beona 
not  only  was  he  the  trustee  under  the  deed,  baths 
son  took  a  beneficial  interest  under  it.     Now  that  vis 
his  position  under  the  deed  of  1890,  and  under  Uat 
deed  alone.    In  consequence  of  the  intemperate  hafaiti 
of  Mr.  Joseph  Willis  unhappy  differeaoes  arose  hetwMB 
him  and  his  wife,  and  before  the  deed  of  1891  wai 
executed  the  plaintiff  consulted  Mr.  Skinner,  lo., 
as  solicitor — that  is,  she  went  to  him  for  advice.  It 
was  quite  natural  that  she  should,  and  I  allude  to  it 
for  the  purpose  of  explaining  the  fact  that  in  Octobs, 
1891,  when  this  first  supplemental  deed  was  executed, 
she  had  been  consulting  Mr.  Skinner  about  her  poatios 
with   reference   to    her   settled   property   sad  bei 
husband,  and  about  a  possible  separation.    There  v 
some  allusion  in    the  deed  of    1890   to    a  ponUi 
separation  which  looks  as  if  even  at  that  time  it  wat 
considered  quite  possible  that  owing  to  her  hnabanfi 
haluts  of  dnnk  dliffioulties  might  arise,  and  difBonHJa 
unfortunately  did  arise.    That  was  her  position  ia 
1891.     In  the  late  summer  of  1891  there  seenu  to 
have  been  unpleasantness  between  herself  and  bsi 
husband,  and  there   was   a   family  dispute.     Ifoi 
Willis,    the  mother,  and   her    son   appear  to  have 
desired  to  have  the  deed  of  1890  altered.     I  will  sot 
go  through  the  details  of  the  arrangement  or  tk 
negotiations  which  led  up  to  it ;  but  the  husband  aod 
motiier  naturally  went  to  Mr.  Skinner  in  regard  to  it 
The  wife  was  told  that  there  was  a  mistake,  and  IM 
the  mother  and  the  husband  desired  to  have  it  put  rig^ 
or  rectified.    I  do  not  attach  much  importance  to  tk 
word  *'  rectified,"  but  they  desired  to  have  alteratiosi 
made,  and  I  am  satisfied  now,  after  the  eraminiifta 
and  croBS-examination  of  the  plaintiff  Mrs.  Bsooa 
that  she  did  know  a  great  deal  more  than  she  at  &4 
admitted  when  she  was  examined.  She  knew,  I  tUk, 
that  it  was  intended  to  cut  down  her  life  interert  to 
an  interest  for  the  duration  of  her  widowrhood  oolj, 
and  she  knew — though  here,  perhaps,  there  is  a  liide 
obscurity — ^that  the  power  of  dispositioii  was  to  be 
materially  altered.      The  exact  method  of  doing  it 
the  evidence  shows,  I  think,  that  she  did  not  koov, 
but  she   certainly   knew  and    understood  that  btf 
husband  was  to  have  some  power  of  dispoaitioa  wSndi 
he  had  not  got  before.    That  is  obvious  and  oertaii. 
Whether  she  also  realized  that  she  was  to  have  so 
power  of  disposition  is  a  littie  more  obscure,  but  Hi. 
Skinner  says  she  imderstood  that.    Perhaps  she  did. 
Now,  what  was  done  ?    Mr.  Skinner  was  instnictod  to 
carry  out  this  alteration. 

He  did  not  like  it ;  he  did  not  Uke  the  way  ii 
whidi  it  was  put  before  him,  because  it  was  pat 
before  him  by  the  mother  and  the  husband  in  tk 
shape  of  a  blunder  of  his  own,  that  he  had  Isilsd  ti 
carry    out   his   instructions.      They   talked    abosl 
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reotifTing  a  mifltake,  but  he  did  not  admit  that  there  ' 
was  any  mistake  at  all.    However,  it  was  left  to  him 
to  prepare  a  deed  to  carry  into  effect  tiie  wishes  of 
the  parties.    That  is  all  common  ground.  There  were 
Tsrious  modes  of  doing  it,  and  he  laid  instniotxons 
before  counsel  to  prepare  the  deed,  and  counsel  did 
prenareadraft  deed,  but  in  consequence  of  the  obscurity 
of  the  instructions  counsel  suggested  two  modes  of  doing 
it,  one  of  which  was  a  good  deal  more  benefidal  to  the 
nlaintiff  than  the  other,  and  the  other  of  which  was 
less  beneficial  to  the  plaintiff,  and  was  also  most 
beneficial  to  the  reversioners.    Now  the  question,  I 
think,  arises,  what  was  Mb  duty  to  Mrs.  Joseph  Willis 
with  reference  to  that  matter  P    She  says  that  she 
trusted  him.     She  looked  upon  him  as  her  confiden- 
tial adviser  and  her  solicitor.     She  did  not  employ 
him ;  of  course  she  did  not.     He  was  employed  by  the 
other  members  of  the  family,  but  she  did  look  to  him 
to  carry  that  matter  out  in  a  proper  way  and  give  her 
such  assistance  as  occasion  might  require.    Ue  does 
to  a  certain -extent.    He  suggests  that  she  should  go 
to  some  other  solicitor,  but  he  does  not  point  out  to 
her  her  real  position.     He  said  he  explained  the  deed 
to  her.     I  assume  that  he  did  to  the  full  extent  to 
which  he  says,  but  nuquestionably  he  never  gave  her 
any  advice  diowing  that  this  alt^tion  could  not  be 
made  either  without  a  lawsuit  or  without  her  consent. 
He  never  explained  to  her  that  it  was  so  adverse  to 
her  interests  that  it  would  be  inadvisable  for  her  to 
execute  it  or  ooncur  in  it  without  further  considera- 
tion*   He  did  not  consider  it  Mb  duty  to  do  that. 
He  said  he  did  not  consider  that,  and  he  thought  all 
his  duty  was  to  explain  the  deed  to  her.    There,  it 
appears  to  me,  he  formed  too  low  an  opinion,  too  low 
a  standard  of  his  duty  in  the  position  in  wMch  he  was 
placed,  and  considering  the  extent  to  which  he  knew 
he  was  trusted  by  all  parties  in  the  preparation  of 
that  deed.    We  are  invited  to  take  the  view  adopted 
by  the  learned  judge,  that  he  was  a  man  of  indifference, 
a  solicitor  merely  carrying  out  a  bargain  already 
made  between  the  parties,  and  it  was  no  particular 
businen  of  his  to  consider  that  bargain  or  to  consider 
the  interests  of  those  who  made  it.    Considering  his 
relation  to  this  lady  it  is  impossible  to  accept  that 
view  of  his  position,  and  that  is  the  key  to  the  whole 
of  this  case.     I  cannot  think  that  he  performed  his 
duty  to  bar  in  merely  explaining  to  her  the  effect  of 
the  deed   without  pointing  out  to  her  the  various 
modes  by  which  the  desire  of  the  parties  could  be 
carried  out,  and  the  extreme  importance  to  her  of  the 
method  of  doing  it  in  one  way  rather  than  another.   In 
khat  sense  it  was  not  necessary  that  she  should  have  in- 
iependent  advice,  but  it  was  necessary  that  she  should 
have  a  foller  explanation  than  she  had,  and  if  she  was 
BDtitled  to  reoeive  that  fuller  explanation  she  did  not  get 
it,  not  because  Mr.  Skinner  was  scheming  for  personal 
idvanta^ea  for  Mmself  or  his  son — I  exonerate  him 
from  any  feeling  of  that  kind— but  because  he  did  not 
rise  to  the  occasion,  he  did  not  see  the  delicacy  of  the 
position  he  was  in,  and  he  did  not  advise  that  lady  to 
^  independent  advice  so  that  she  could  realize  what 
ihe  was  domg^. 

I  caimot  bring  myself  to  think  that  if  shortly  after 
^t  deed  liad  Men  executed  Mrs.  Joseph  WilHs  had 
>btaizied  independent  advice  and  had  sought  to 
lave  it  set  aside  she  would  have  failed.  I  am 
xmviooed  that  she  would  have  succeeded.  Now, 
if  that  IB  so  tiie  rest  of  the  case  is  really  comparatively 
sasy.  I  do  not  think  it  necessary  to  refer  to 
Ihe  anthoiitieB  to  show  that  up  to  that  point  the  prin- 
!iplea  to  vrfaich  I  have  been  referring  would  carry 
the  pi^wiiJflP  all  the  way — viz.,  the  doctrines  with 
iHikuwe  are  familiar,  and  wMch  were  laid  down  in 
Ht^fuenin  ▼•  BaseUu^  Rhodes  v.  Baie^  and  LiUs  v. 
Terry  ^  ihey  are  all  mere  illustrations  of  the  great 


principle  wMch  LordEldon  laid  down  in  Huguenin  v. 
Baaeley,  wMch  Turner,  L.J.,  and  Emght-Bruce,  L.J., 
acted  upon  in  the  very  difficult  case  of  Rhodes  v.  BaUy 
and  wMch  we  act  upon  here.  But  the  principle  is  most 
important,  and  I  am  not  the  least  disposed  to  adopt  the 
riew  which  is  attributed  to  my  learned  predecessor, 
that  it  is  bad.  On  the  contrary,  it  is  a  rule  based  upon 
a  knowledge  of  human  nature,  and  it  is  laid  down  in 
order  to  prevent  the  very  miscMef  that  arises  in  a 
case  like  this,  in  a  case  on  the  line,  where  people  may 
have  acted  fairly  but  without  advice.  Then,  again,  I 
accept  what  Mr.  Skinner  says  when  he  differs  from 
what  the  lady  says.  He  says  she  was  told  in  1894 
that  she  was  in  a  position  to  attack  that  deed  in  1891 ; 
she  says  no  such  thing  was  brought  to  her  attention 
at  all.  On  the  contrary  it  was  supposed  that  she 
could  not.  She  rather  got  a  benefit  by  the 
deed  of  1894,  wMdi  was  in  her  favour,  and 
Mr.  Skinner  is  entitled  to  the  merit  of  having 
obtained  a  larger  measure  of  justice  than  perhaps 
she  would  have  g^t  without  his  assistance. 
It  does  restore  to  her  a  life  interest,  but  he  put  in  a 
clause  at  the  end  confirming  the  deed  of  1891  without 
any  further  independent  advice  or  any  further 
illustration  of  what  she  was  about,  and  to  tell  me  she 
understood  the  effect  of  that  is  telling  me  what  I  do 
not  believe  for  a  moment.  She  did  not  understand  it 
at  aU.  She  understood  what  she  was  told.  She 
understood  it  was  a  confirming  deed,  but  as  to 
whether  she  understood  what  her  rights  and  position 
were  it  gives  us  no  useful  information.  It  appears 
again  ux>on  principles  wMch  have  been  acted  upon 
and  illustrated  in  Moocon  v.  Payne  amongst  otiier 
cases  that  this  confirmation  cannot  assist  the  defend- 
ant* Neither  can  I  adopt  the  view  that  by  the 
realeasing  of  her  power  wMch  was  conferred  upon 
her  in  the  deed  of  1890  she  was  giving  up  a  mere 
trifling  benefit  so  as  to  entitle  the  defendant  to  an 
advantage,  as  Turner,  L.J.,  said  in  Rhodes  v.  Bate 
about  small  gifts  and  things  of  that  kind.  I  followed 
Mr.  Astbury's  observation  that  if  you  took  the 
reversion  into  the  market  and  were  to  calculate  her 
chance  of  selling  it,  probably  nobody  would  give 
her  anything  for  it,  but  it  does  not  follow  at  all  that 
the  power  of  appointment  which  was  vested  in  her  in 
the  deed  of  1890  was  not  of  the  greatest  possible 
value  to  her.  It  may  have  been  or  may  not.  It 
depended  on  whether  the  husband  exercised  his  power 
of  appointment.  I  don't  know  whether  he  would 
or  would  not,  but  in  the  events  which  have 
happened  I  see  the    enormous   importance  of   the 

Slaintiff  not  beng  deprived  of  that  which  she  was 
eprived  of  without  knowing  what  she  was  about. 
Now,  the  only  other  point  worth  mentioning  is  the 
position  of  Mr.  Nicholas  Willis.  Mr.  Astbury  has 
argued  his  case  with  his  usual  skill,  and  he  says  what 
is  true  enough :  Mr.  Nicholas  Willis  does  not  daim 
under  the  deed  of  1891.  He  claims  under  the  deed  of 
1890.  So  he  does.  He  claims  the  reversion.  But  if 
he  daims  the  benefit  of  the  deed  of  1891,  what  does 
he  claim  ?  He  claims  the  extinction  of  the  plaintiff's 
power,  but  so  far  as  he  relies  upon  that,  he  relies  upon 
those  who  obtained  it,  and  must  take  it  with  its  defects. 
Hiat  a  volunteer  has  no  equitv  in  setting  aside  a  deed 
of  this  kind  has  been  settled  a^^ain  and  again,  not 
only  in  Huguenin  v.  Baseky,  but  it  was  mentioned  snd 
discussed  by  my  late  brother  Pry  in  Bainhrigge  v. 
Browne,  29  W.  B.  782,  18  Ch.  D.  188,  and  it  is  quite 
obvious  that  unless  Mr.  Nicholas  Willis  was  in 
possession  of  some  equity  of  his  own  to  set  this  deed 
aside  it  does  not  avail  him.  It  appears  to  me  on  the 
whole  the  learned  judge  has  not  attributed  importance 
to  the  confidenidal  mation  which  existed  certainly 
between  this  lady  and  Mr.  Skinner  in  1891,  that  he 
has  rather  overrated  her  admission  that  she  did  not 
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employ  Mr.  Skinner — which  I  admit  to  the  full,  and 
where  we  part  is  that  he  did  not  consider  it  Mr. 
Skinner's  duty  to  do  more  than  he  did.  There  I 
cannot  agree  with  him.  Therefore  I  am  of  opinion 
that  the  appeal  mnst  be  allowed  and  that  a  declaration 
must  be  made  in  accordance  with  the  first  two  para- 
graphs of  the  prayer  of  the  claim »  and  that  the 
defendant  must  pay  the  costs  both  here  and  below, 
indndin^  the  costs  of  Mr.  John  Donn,  who  has  taken 
no  part  m  the  controversy. 

RiOBY,  L.J. — In  my  opinion  the  real  relevant 
question  in  this  case  is,  was  there  a  confidential 
relation  between  Mr.  Skinner  and  the  plaintiff  at  the 
time  of  the  ezecntion  of  the  deeds  of  1891  and  1894, 
and  had  the  plaintiff  independent  advice  ?  Gertainlv 
she  had  not  independent  advice,  and  I  do  not  think 
that  any  advice  fit>m  Mr.  Skinner  could  avail  him  in 
the  way  of  defence.  Once  or  twice  he  suggested 
that  her  husband  and  herself,  and  afterwards  her 
mother-in-law  and  herself,  should  go  to  an  in- 
dependent solicitor.  For  what  ?  There  was  never  a 
hint  that  they  should  get  advice  as  to  ilieir  rights  and 
60  on,  but  as  to  the  contents  of  the  deed  they  were  to 
g^  to  the  solicitor  as  a  dictionary.  Having  absolute 
confidence  in  Mr.  Skinner  they  did  not  think  fit  to  do 
so.  The  fact  ia,  that  is  the  only  advice  that  Mrs. 
Joseph  Willis  got  throughout  the  whole  affair.  The 
more  difficult  question  perhaps  is  as  to  the  nature  of 
the  relation  between  the  parties,  but  I  am  of  opinion, 
that  undoubtedly,  whether  in  his  own  mind  he  chose 
to  act  as  though  he  were  not  acting  as  solicitor,  the 
important  matter  is  as  to  whether  the  plaintiff  did 
right  to  place  confidence  in  him  as  her  solicitor.  I 
think  the  case  is  proven.  She  employed  him  de  facUi 
as  her  solicitor  in  reference  to  the  trouble  that  arose 
between  her  husband  and  herself,  but  even  in  the 
matter  of  the  settlement  he  und^took  on  the  30th 
of  September  to  act  towards  her  in  a  way  in  which 
I  think  is  conclusive  asainst  him  that  he  was 
her  solicitor.  To  be  sure  in  his  own  mind  he  draws 
the  line.  '*  I  went  to  tell  her,  to  give  her  informa- 
tion, but  not  advice."  Can  a  man  split  his 
duty  in  that  way  and  say,  "  I  abstained  altogether 
from  advising  her,  and  therefore  I  was  not  her 
solicitor  "PI  think  not,  and  I  think  that  would  be 
conclusive  against  him.  Now  what  ought  he  to  have 
done — for  I  want  to  be  understood — when  this  deed 
of  1891  was  agitated  or  first  spoken  of  P  He  ought  to 
have  said  to  Mrs.  Willis  (I  do  not  say  that  he  would 
not  have  said  so  if  he  had  appreciated  his  position), 
"  Now  this  is  a  case  in  which  your  interests  are  veiy 
closely  and  in  a  very  important  degree  concerned.  I 
am  acting  for  your  husband,  it  is  not  right  that  I 
should  act  for  you ;  therefore,  before  I  take  a  step  in 
the  matter  I  insist — not  only  I  recommend,  but  I 
insist — upon  your  going  to  an  independent  solicitor." 
That  independent  solicitor  I  cannot  think  would  have 
had  any  doubt  as  to  what  advice  he  should  give  her. 
He  would  say,  **  You  have  got  an  important 
light  under  the  deed  of  1891  which  must  not 
lightly  be  given  up ;  you  have  got  a  joint  power 
of  appointment  witii  your  husband,  you  have  got 
power  in  the  event  of  your  being  survivor  to 
appoint  the  whole  of  the  fund."  "  Very  well,"  she 
might  have  said  *<Ido  not  care  for  that  at  all.  I 
shall  do  as  I  please,  and  what  I  please  is  to  give 
np  those  powers."  If  that  had  taken  place  it  might 
have  been  quite  right  that  they  should  be  given  np ; 
but  it  cannot  be,  and  in  my  judgment  it  is  not  right 
at  all  that  the  husband^s  solicitor  should  act  in  the 
matter  as  if  she  had  no  rights  of  her  own  and  without 
telling  her  of  what  she  was  doing.  However  fully 
he  might  have  explained  the  deeds,  if  he  did  not 
bring  home  to  her  mind  the  rights  which  could  not ; 


be  taken  away  from  her— because  on  this  evidsDOi  I 
think  it  is  idle  to  suppose  that  the  deed  could  bi 
rectified. — I  say  nothing  about  Mrs.  Ann  Willii,  Ai 
had  strong  views,    as   ladies  sometimes  will  hsn, 
about  what  ought  to  be  done ;  but  the  misfcMrtoneii 
that  she  never  at  the  proper  time  communicated  thoK 
views  to  Mr.  Skinner.    Now  it  is  suggested  that  ^ 
learned  judge  appears  to   a  considerable   extent  to 
have  accept^  that  suggestion  that  this  was  a  hsmk 
between  husband  and  wife.    I  never  saw  a  case  vUek 
was  to  my  mind  more  hopeless  than  that.     [Hiskrd- 
ship  discussed  the  relations  between  the  pardes.  nd 
continued :]     In  my  opinion  there  is  no  evidsnoe  il 
all  of  any  bargain  between  the  husband  and  vik 
Where  is   the    barp^P      The   hnsbaiid   sent  tbt 
plaintiff  to  Mr.  Skinner,  and  she  had  to  go  to  Mr. 
Skinner,  in  whom  she  had  implicit  confideoce,  and  sit 
from  him  the  proposal.     [His  lordship  oommentedca 
Mr.    Skinner's  evidence,    and  contiiiiied:]     I  vill 
accept  his  evidence  as  far  as  it  goes,  and  I  wQl  SMiBi 
that  on  the  30th  of  September,  and  again  on  the  Sfd 
of  October,  he  explained  to  her  so  that  shemisfat 
fully  understand  them  the  terms  of  the  deed.  Botthst 
is  not  enough.    Mr.  Skinner  was  acting  as  the  sdlidtor 
for  the  husband,  and  he  never  pointed  out  to  fte 
plaintiff,  as  was  his  duty  under  the  circnmstanoM,  thit 
he  was  acting  on  behalf  of  parties  whose  internti 
were  opposed  to  hers.    But  I  will  assume  she  kasv 
what  she  was  doing    well    enough,   and   that  ^ 
executed  the  deeds  with  the  full  knowledge  of  thdr 
contents.    That  is  j  ust  the  case  that  raises  the  qontioB 
on  the  rule  of  law.    The  law  is  that  a  person  vlio 
enters  into  a  transaction  which  has  the  result  d 
benefiting  the  solicitor  employed,  or  memben  of  In 
family,  cannot  be  bound  unless  be  or  she  has  had  inde- 
pendent advice.    As  to  the  confinnation«  there  can  It 
no  confirmation  as  long  as  the  confidential  nilstioa 
continues  to  exist  whidb  is  alleged^  and  in  this  m 
proved,  to  have  existed  at  the  time  of  the  traasactka 
of  1891.    Then  as  to  the  deed  of  1894  it  is  saidtbst 
was  a  deed  of  confirmation,  but  it  would  not  antter 
if  she  confirmed  every  day  or  executed  a  desd  d 
confirmation,  because  that  would    only  pxofe  fte 
absolute  infiuence  that  the  solicitor  had  over  her  ia 
the  matter.     After  the  husband's  death  she  esesped 
from  those  infiuences,  and  only  a  few  months  infeff- 
vened  before  the  action  was  brought.     The  qoesftitt 
is  when  did  she  set  information,  and  it  is  not  tssA 
she  had  consulted  an  independent  solicitor  tiiat  ibi 
got  that. 

Ck>LLiNS,  L.J.— I  am  of  the  same  opinion,  hot  m 
we  are  differing  from  the  learned  judge  below,  I  viS 
add  a  few  wordB.  It  seems  to  me  that  when  the  fadta 
of  this  case  are  analyzed  the  point  resolves  itself  iote 
a  smfdl  and  comparatively  simple  one.  I  take  t^ 
crucial  fact  to  be  this  :  Was  there  or  waa  there  aol 
such  a  relation  between  the  plaintiff  and  Bfr.  Skinaff 
as  to  place  the  obligation  upon  hiooi  not  oslj 
to  explain  to  her  but  to  advise  her  P  Now,  if  tbt 
relation  subsisted  between  them,  he  does  not  hinirif 
contend  that  he  ever  advised.  His  case  is  that  ha  hil 
no  duty  beyond  explaining,  and  that  he  explaiBBi 
Well,  now,  did  the  relation  that  I  have  soggeite^ 
subsist  P  It  is  common  ground  that  thia  ladyksi 
within  a  short  time  before  the  deed  of  1891  «* 
contemplated,  consulted  Mr.  Skinner  upon  a  aisttff 
of  the  most  extreme  delicacy.  She  had  oohsttIw^ 
him  upon  the  relations  between  herself  and  kr 
husband  with  a  view  to  a  possible  separation.  In  Ite 
words  of  Lord  Eldon  in  nv^eiiin  v.  Basely,  it  «m 
a  demonstration,  he  says,  to  Baseley  in  that  eass,  wk 
to  Mr.  Skinner  it  would  be  here,  that  ahe  plwii 
confidence  in  him  as  high  as  one  individaal  eiv 
placed  in  another.    That  was  the  relation  aabMStsy 
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between  them  at  the  time  when  she  oame  to  him  for 
that  adyioe.  That  relation  must  be  presumed  on 
the  authority  of  Rhodes  ▼.  Baie  to  have  continued 
up  to  the  time  when  this  deed  of  1891  came  into  con- 
tonplation,  but  it  appears  to  me  obrious  that  he  was 
roeoallT  consulted  by  her  with  reference  to  that  deed. 
Ete  had  been  the  faanQy  solicitor,  he  had  been  not 
only  the  family  solicitor,  but  he  had  been  in  this 
exceedingly  confldentiaJ  relation  with  her,  and  his 
own  case  is  that  he  did  communicate  with  her  about 
this  deed,  and  did  in  a  sense  adyiseher.  That  is,  in  a 
sense  to  which  he  thought  his  obligation  was  limited 
— ^yLe.,  the  explainiog  to  her  what  the  effect  of  the 
deed  was.  The  situation  is  complicated  further  by 
this,  that  in  this  arrangement  as  to  which  he  has 
taken  up  the  role  of  a  mutual  expert  explaining  the 
situation  he  takes  for  his  son  a  possible  benefit.  Now 
how  does  that  affsct  the  relation  ?  Why,  it  introduces 
this  difficulty  into  the  matter,  that  bemg  the  person 
boond  by  virtue  of  his  relation  which  I  have  described 
to  advise  this  lady,  he,  by  so  doing,  incapa^tated  him- 
self from  doing  it,  and  he  was  no  longer  in  a  position 
to  give  her  tnat  advice  she  was  entitled  to  have; 
and,  further,  he  debarred  himself  from  accepting 
benefit  from  her  without  fhowiogf — the  burden  was 
upcm  him  of  showing — that  she  ffot  independent 
advice.  He  does  not  susffest  on  his  own  evidence 
that  she  ever  did  have  independent  advice.  He  does 
not  suggest  that  he  took  any  steps  to  procure  it  for 
her.  He  does,  as  has  been  pointea  out  by  my  learned 
brother  Bigl^,  suggest  that  she  should  get  somebody 
else  to  expuun  what  in  fact  the  meaning  of  the  deed 
was — ^that  is,  an  explanation  of  her  true  position  in 
reference  to  aJl  the  circumstanoes,  what  she  has  a  right 
to  keep,  what  she  is  to  give  up.  That  obligation  is 
not  satisfied  by  merely  measuring  what  she  has  given 
aw»y  or  what  she  has  a  right  to  keep.  That  had  to 
be  clearly  brought  before  her,  and  it  never  was 
brought  before  her  at  alL  Now  under  those  drcum- 
stanoes  this  deed  was  executed,  and  it  seems  to  me  by 
its  execution  a  slight  advantage  was  secured  for  the 
younger  Skinner,  a  barrier  which  might  have  been 
insoperable  while  the  old  airanffement  existed — viz., 
her  joint  right  of  appointment  durinff  her  husband's 
lif  etune,  and  her  aMolute  right  if  she  had  survived 
him  in  herself  alone.  Those  elements  were  removed 
oat  of  the  way  to  a  possible  succession  under  this 
reversion  deed,  and  in  my  judgment  that  was  a  slight 
advantage  secured  to  the  son  of  Skinner,  the  solicitor, 
-who,  on  the  observations  I  have  already  made,  was  the 
eoiiritor  placed  in  a  position  in  which  it  was  obligatory 
upon  him  to  give  her  full  and  impartial  advice  as  to 
mU  the  circumstances  attendinf^  the  execution  of  the 
deed.  He  had  incapacitated  mmself  from  giving  i**, 
and  he  finds  himself  there  receiving  a  ben&t  which 
he  is  incapable  of  accepting  unless  she  had  that  inde- 
pendent advice.  Therafore,  accepting  as  I  do  with 
perfect  frankness  all  the  condusions  of  the  learned 
jadge  below  on  the  question  of  fact,  it  seems  to  meon  the 
admitted  facts  of  this  case  up  to  this  point  the  plaintiff 
hjM  an  unanswerable  daim.  Then  it  is  said  that  by 
the  transaction  of  1894  she  confirmed  this  voidable 
settlement  of  1891,  but  when  you  look  at  the  facts  it 
ie  perfectly  obvious,  whatever  that  deed  is,  it  cannot 
be  confirmation.  Confirmation  when  she  did  not 
Imow  her  rights !  Oonfirmation  when  she  accepted  a 
eitoation  which  in  her  judgment  she  had  no  power  to 
oontrol,  and  she  accepted  it  because  it  was  the  most 
•be  could  ffot,  and  all  that  Frank  Skinner  and  Nicholas 
Willis  coiud  be  compelled  to  give  her  P  Is  that  con- 
firxnution  ?  There  can  be  no  confirmation  unless  she 
knaws  of  her  rights  and  has  independent  advice  upon 
tfiesn.  The  same  observation  applies  in  answer  to 
the  suggestion  that  she  slept  upon  her  rights.  She 
eleptupon  them  when  die  did  not  know  what  her 


rights  were  P  Impossible.  She  never  did  know  what 
her  riffhts  were,  and  never  got  independent  advice 
upon  Siem  until  after  she  got  married  again. 

Solicitors,  Wynne-BaaOer  d>  Keeble,  for  Bddon  A 
Achraydf  Bradford;  8umey  <k  Siimey,  for  Skinner, 
San,  <k  Church,  Sunderland;  PatersoM,  Snow,  Bloxam, 
A  Kinder,  for  Banewi,  Nelson,  <fe  Moling,  Sunderland. 


From  Q.  B.  Div.         ) 
(A.  L.  Smith,  Oollins,  and  |  Feb.  16. 

Bomer,  L.JJ.)  ; 

Smith  v.  Btttlsr.  (a.) 

Vendor  and  purehaser-^-Coniract  for  sale  of  lease  of 
public-house —  Date   of   completion^ Deposit— For- 
feiture—Conditions   of    sale— Time   during   which 
condition  imposed  on  vendor  may  be  performed. 
When  a  lessee  of  a  house,  upon  which  there  is  a  sub» 
sitting  mortgage^  agrees  to  assign  tJie  residue  of  his  lease^ 
and  the  purchdser  agrees  to  buy  it  on  the  condition  that 
the  whole  of  the  mortgage  loan  is  transferred  to  him,  and 
a  deposit  is  paid  by  him  and  a  time  fixed  for  the  com- 
pletion of  the  contract,  he  is  not  justified  in  treating 
a   refusal  of  the  mortgagee,  prior  to  the  date  ficoed 
for  completion,  to  transfer  the  whole,  but  only  a  paii,  of 
the  loan  as  entiUing  him,  the  purchaser,  to  at  once  treat 
the  contract  as  at  an  end,  for  the  vendor  has  until  the 
date  fiased  for  the  completion  of  the  contract  in  which  to 
obtain  tJie  consent  of  the  morigagee. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Buoimll,  J.,  at  the  trial  of  the  cause 
without  a  jury. 

The  action  was  hrouf^ht  to  recover  a  deposit  of 
£100  paid  by  the  plaintiff  to  the  defendant  upon  a 
contract  for  the  purchase  of  a  lease  of  a  pubHc-house. 
The  house  was  the  property  of  one  Eidd,  a  brewer, 
who  had  advanced  the  sum  of  £900,  upon  mortgage 
of  Ihe  house,  to  the  defendant,  who  was  lessee  thereof 
for  a  term  of  years. 

The  money  was  payable  on  demand,  and  it  was 
arranged  between  the  owner  and  lessee  that  the 
latter  should  repay  the  loan  by  an  annual  payment  of 
£60 ;  only  one  sum  of  £60,  however,  was  repaid. 

On  the  10th  of  September,  1898,  the  plaintiff 
entered  into  a  contract  with  the  defendant  whereby 
the  defendant,  in  consideration  of  the  sum  of  £100 
then  paid  to  him  by  the  plaintiff  by  way  of  deposit, 
and  of  the  further  sum  of  £1,700  to  be  paid  on  com- 
pletion, agreed  to  assign  to  the  plaintiff  the  lease  of 
the  said  house  and  lul  his  interest  therein  for  the 
residue  of  the  unexpired  term,  and  the  10th  of 
November,  1898,  was  fixed  as  the  date  for  the  com- 
pletion of  the  purchase.  It  was  further  provided  that 
m  case  of  de&ult  by  the  purchaser  the  deposit  of 
£100  was  to  be  forfeited ;  and  it  was  stated  that  the 
agreement  was  entered  into  conditionally  that  the 
said  Kidd  would  transfer  his  then  present  loan  of 
£860  to  the  plaintiff. 

On  tiie  4th  of  October  the  plaintiff,  the  defendant, 
and  a  broker  who  acted  for  both  parties,  had  an 
interview  with  Eidd,  who  refused  to  allow  more  than 
£700  to  remain  on  mortgage,  this  to  be  repaid  by 
instalments  of  £60  per  annum.  The  plaintiff  there- 
upon decided  to  treat  his  contract  with  the  defendant 
as  at  an  end.  Later  on  the  same  da^,  however,  the 
broker  had  another  interview  with  Eidd,  though  not 
with  the  authority  of  the  plaintiff,  when  Eidd  agreed 
to  transfer  the  whole  loan  of  £860  on  condition  that 

(a.)  Beported  by  B.  G.  Stuxwell,  Esq., Barrister- 
at-Law. 
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it  was  paid  off  by  iiutalments  of  £50  per  annum. 
The  plaintiff  was  informed  of  this  fact,  but  he  oon- 
tinaed  to  treat  the  contract  as  determined,  and  on  the 
11th  of  November  he  brought  an  action  to  reoover 
the  deposit  of  £100  paid  by  him  to  the  defendant. 

BucKnill,  J.,  before  whom  tiie  case  was  tried,  gaye 
judgment  for  the  plaintiff. 

The  defendant  now  appealed. 

Bray,  Q,G.  ((7.  X,  Atienhorough  with  him),  for  the 
appellant.— The  plaintiff  was  not  entitled  to  repudiate 
tbe  contract  when  he  did,  as  the  defendant  had  until 
the  date  fixed  for  completion  in  which  to  obtain 
Kidd's  consent  for  the  transfer  of  the  whole  of  the 
loan.  The  sale,  therefore,  went  off  by  the  plaintiff's 
default,  and  he  could  not  recoyer  the  deposit :  Day  v. 
Singleton,  anU,  p.  18,  [1899]  2  Oh.  320. 

Blake  Odgers,  Q.C.  {F.  0.  Robinson  with  him),  for 
the  respondent. — ^The  time  during  which  the  consent 
of  the  mortgagee  was  to  be  obtained  did  not  extend 
to  the  date  fixed  for  completion ;  such  consent  must  be 
obtained  within  a  reasonable  time,  and  the  refusal  of 
tbe  mortgagee  on  the  4th  of  October  was  such  as  to 
justify  the  purchaser  in  treating  the  contract  as  at  an 
end :  Davis  v.  NisheU,  9  W.  E.  840,  10  0.  B.  N.  S. 
752.  It  would  be  unreasonable  to  expect  the  pur- 
chaser to  wait  to  see  if  the  vendor  could  later  on 
perform  the  condition  and  to  incur  further  expenses 
when  he  had  good  reason  to  believe  the  condition 
would  never  be  p^ormed.  The  vendor  never  per- 
formed the  condition  because  the  mortgagee  never 
consented  to  transfer  the  mortgage,  except  on 
condition  that  it  was  repiid  by  annual  instaunents, 
therefore  the  vendor  could  not  say  that  the  purchaser 
was  not  ready  and  willing  to  complete:  WesUyn  v. 
Savage,  27  W.  R.  654, 10  Oh  D.  736;  Forrer  v.  Naah, 
14  W.  E.  8, 35  Beav.  167 ;  Lloyd  v.  Orispe,  5  Taunt.  249. 

A.  L.  Smith,  L.J. — This  is  an  appeal  from  Bucknill, 
J.,  and  in  my  opinion  his  judgment  cannot  be 
supported.  The  facts  of  the  case  are  that  a  lease  of 
a  public-house  for  a  term  of  years  was  granted 
to  the  defendant.  The  lessor,  who  was  the  owner 
of  the  house,  had  lent  £900  to  the  defendant 
upon  mortgage,  the  money  being  repayable  on 
demand,  there  beins  an  understanding  that  the 
loan  should  be  paid  off  by  annual  instalments  of 
£50,  but  as  a  matter  of  fact  only  one  such 
instalment  was  ever  paid,  so  that  there  remained  on 
mortgage  the  sum  ox  £850.  The  plaintiff  desired  to 
purchase  the  residue  of  the  defendant's  lease  provided 
that  the  owner  would  allow  the  money  then  due  on 
the  mortoage  to  remain  outstanding,  and  on  the 
10th  of  l^ptember,  1898,  he  entered  into  an  agree- 
ment with  the  defendant  for  the  sale,  the  parchase  to 
be  completed  on  the  10th  of  November,  1898.  A 
deposit  was  to  be  paid  by  the  plaintiff  on  signing  the 
contract,  which  deposit  was  to  be  forfeited  m  case  of 
any  default  on  his  part.  The  agreement  contained  a 
dause  which  proviaed  that  it  was  subject  to  the  con- 
dition that  the  owner  would  transfer  the  loan  to  the 
plaintiff.  It  seems  clear  to  me  that  if  the  owner  was 
willing  to  transfer  the  loan,  the  defendant  had  until 
the  date  fixed  for  completion  in  which  to  obtain  the 
consent  of  the  owner  to  the  transfer,  and  if  he 
obtained  such  consent  by  that  date  he  would  have 
performed  his  part  of  the  agreement  in  that  respect. 
On  the  4th  of  October  the  plamtiff  and  the  defendiuit, 
accompanied  by  a  broker,  had  an  interview  with  the 
owner,  who  refused  to  allow  more  than  £700  to 
remain  on  mortgage.  The  plaintiff  thereupon  at  once 
said  that  he  woidd  have  notning  more  to  do  with  the 
purchase,  and  that  the  contract  was  off.  Subsequently 
on  the  same  day  the  broker,  on  behalf  of  the 
defendant,  had  another  interview  wi^  the  owner, 


when  the  latter  agreed  that  he  would  oonaent  to  the 
transfer  of  the  loan  of  £850,  provided  that  it  was  psid 
off  by  annual  instalments  of  £50,  aooordiDg  to  ths 
existing  condition.  The  question  f or  us  ia  wfastfaar 
the  plaintiff,  after  the  interview  of  the  4th  of 
October,  was  justified  in  treating  the  oontnel 
as  at  an  end.  In  my  opinion,  he  was  not  lo 
entided  because  the  defendant  had  untQ  the  dsla 
fixed  for  completion— viz.,  the  10th  of  November,  to 
procure  the  consent  of  the  owner  to  the  tzansfer  of 
the  mortgage.  The  plaintiff  might  have  receded  fron 
the  position  he  took  up  after  the  interview  whsn  he 
later  on  found  that  the  owner  had  oonaented  to  tks 
transfer  of  the  whole  mortgage,  and  he  naight  Oa 
have  said  he  was  willing  to  complete,  and  bad  k 
done  so  there  would  have  been  nothing  to  prefnt 
him  from  suing  the  defendant  if  there  had  been  say 
breach  of  the  agreement  by  the  latter.  But  tk 
plaintiff  never  did  recede  from  the  position  he  took 
up  after  the  interview,  and  that  Ming  so  it  wm 
through  his  fault,  and  not  through  any  fault  oo  ikt 
part  of  the  defendant,  that  the  purchase  was  lok 
completed.  He  therefore  cannot  recover  the  depoBt, 
and  the  appeal  must  be  allowed. 

OOLLINS,  L.J.— I  am  of  the  same  opinion.  Thi 
whole  question  is  whether  the  plaintiff  was  entitlai 
to  treat  what  happened  at  the  interview  as  a  fioil 
declaration  by  the  defendant  that  he  was  unaUe  to 
carry  out  his  part  of  the  oontraot  If  he  wii « 
entitled,  then  he  could  rescind  the  oontxaot  and  we 
for  the  recovery  of  his  deposit.  In  the  preeeot  sw 
it  was  dearly  proved  that  the  plaintiff  finally  vift- 
drew  on  the  4th  of  October  from  the  oontnot,  nd 
that  he  never  afterwards  altered  his  positioii.  If  tbs 
plaintiff  had  legal  rights  in  so  treating  what  happeoBd 
on  thai  date  as  a  final  refusal  on  the  part  of  ths 
defendant  to  carry  out  the  contract,  then  he  wm 
right  in  the  present  case ;  if  not,  then  he  was  in  tit 
wrong.  What  right  had  he  to  treat  what  happasd 
at  that  interview  as  a  final  declaration  on  tbs 
part  of  the  defendant  that  he  was  unable  ts 
carry  out  his  part  of  the  contract  or  that  be  lefasrf 
so  to  do?  time  it  is  that  at  that  interview  thi 
defendant  was  not  then  in  a  position  to  say  thstbs 
was  able  to  fulfil  the  oondition  as  to  the  traoslBr; 
but  the  contract  does  not  say  that  that  oooditian  ii 
to  be  fulfilled  before  the  10th  of  November.  H 
inability  to  perform  the  condition  at  some  date  poor 
to  the  date  fixed  for  completion  is  to  be  taken  m  a 
ground  for  the  rescission  of  the  contract,  sndi  n^ 
to  rescind  must  be  established  by  the  cootcaflt  iMf 
or  by  some  independent  agreement  between  tbt 
parties.  But  there  is  absolutely  no  evidence  of  siy 
such  right  or  agreement,  or  even  of  any  ooatosttB 
that  effect,  and  therefore  the  defendant  retained  sfl 
his  rights  up  to  the  date  fixed  for  completion. 

The  plaintiff  was  wrong  in  treating  the  evsofei  of 
the  4th  of  October  as  a  final  refusal  or  deelarafinaot 
inability  on  the  part  of  the  defendant  to  oanyosl 
the  contract,  and  having  taken  up  that  posKiioa  tfd 
held  to  it  he  cannot  now  aver  rea<£ne8S  and  wiDia|- 
ness  on  his  part  to  carry  out  the  contract  This  visv 
of  the  law  is  nowhere  more  clearly  dealt  with  thtf 
by  Lord  Esher,  M.B.,  in  Johnstone  v.  I£%ili9§,  34 
W.  B.  233,  16  Q.  B.  D.  460. 

I  am  therefore  of  opinion  that  the  plaintiff  osna^ 
succeed  in  this  action. 

BoMER,  L.J. — I  agree.  It  is  dear  to  my  mind  tiat 
the  vendor  has  until  the  time  fixed  for  oompMionii 
which  to  obtain  the  consent  of  a  mortgagee  to  aoo^t 
the  purchaser  as  a  mortgagor,  or,  if  no  tims  for 
completion  is  fixed,  then  a  reasonable  time  in  w^A 
to  obtain  such  consent.  Though  the  condition  thst 
the  vendor  shall  obtain  the  consent  of  the 
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IS  one  that  nmy  be  InlfiUed  at  any  time  before  the 
oompletioii,  yet  I  do  not  think  tiiat  the  pnichaser  is 
always  boond  to  wait  until  the  actual  date  fixed  for 
oompletion.  I  can  suggest  several  such  cases.  One  such 
where  the  pnrohaser  is  able  to  proye  that  the  oon- 
ditioDS  cannot  practically  be  fomlled  by  that  date. 
Another  where  the  vendor  has  praotioaUy  admitted 
that  the  condition  cannot  be  folflUed.  A  third  where 
a  ?endQr  and  purchaser  have  agpreed  that  a  particular 
refusal  of  the  mortgagee  to  accept  the  purchaser  as 
mortgagor  is  to  be  taken  as  conclusive,  which  agree- 
mat  need  not  be  expressly  stated,  but  may  be  implied 
from  the  circumstances. 

It  is  for  the  imrdiaser  to  show  some  special  agree- 
ment or  circumstances  whereby  he  is  entitled  to  treat 
the  contract  as  at  an  end,  and  if  he  is  unable  to  show 
tiiat  he  is  so  entitled  and  goes  back  from  his  contract, 
the  vendor  may  treat  the  contract  as  broken  by  the 
pMohaser,  and  he  would  be  relieved  from  further 
csrryinff ^  out  his  part  of  the  contract  or  performing 
the  condition,  ana  in  such  a  case  the  purchaser  is  not 
entitled  to  recover  the  sum  he  has  paia  as  a  deposit. 

The  cases  which  have  been  cited  are,  wmi  one 
exception,  cases  where  the  purchaser,  before  the  time 
for  completion  had  arrived,  became  aware  of  the  fact 
tiiatthe  vendor  did  not  possess  the  legal  title  and  was 
miaUe  to  complete  the  contract. 

Those  cases  therefore  have  no  bearing  upon  the 
present  one.  The  only  case  cited  that  has  any  oearing 
upon  this  case  is  that  of  Davis  v.  Ntahett.  That  case 
was  one  on  a  demurrer,  and  the  fifth  plea  was  treated 
l^  the  court  as  an  averment  of  final  and  irrevocable 
disapproval  of  the  person  proposed  as  a  tenant,  and 
it  therefore  comes  within  that  class  of  case  I  have 
slready  pointed  out — namely,  where  there  is  a  failure 
to  perform  a  condition  which  is  shown  to  be  final  and 
oonclusive. 

It  seems  to  me  that  the  present  case  does  not  come 
within  any  of  the  classes  of  cases  that  I  have  alluded 
to.  It  is  perfectly  dear  that  the  defendant  in  this 
case  did  not  treat  the  refusal  of  the  owner  as  final 
and  conclusive,  and  in  my  opinion  the  plaintiff  under 
the  drcnmstances  was  not  justified  in  treating  the 
oontract  as  at  an  end. 

Further,  as  to  the  stipulation  that  the  plaintiff 
should  pay  off  the  mortgage  debt  by  annual  instal- 
ments, that  imposed  no  burden  upon  him,  inasmuch 
as  the  money  was  payable  on  demand.  I  agree, 
therefore,  that  the  appeal  must  be  allowed. 
Appeal  allowed. 

Solicator  for  the  appellant,  8.  J.  Attenborough. 
Solicitors  for  the  respondent,  Benwell  <£  Norfolk. 
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Goeens-Hardy,  J.  j 

In  re  Whitehead  &  Bbothebs  (Limited),  (a.) 
Company— Shares— Fully  paid  up— Certificate  of  incor- 
poration^ Contrad— Companies  Act,  1867  (30  dfe  31 
Vict,  c.  131),  s.  25— Companies  Act,  1898  (61  <k  62 
Vict.  e.  26),  s.  1. 

The  ceriifleate  of  incorporation  of  a  company  was  dated 
the  9th  of  August,  1870.  A  contract  under  which  the 
vendor  to  the  company  was  to  receive  a  certain  number  of 
fuUy-paid  shares  was  signed  on  the  2Ut  of  October  and 
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regitiered  on  the  21th  of  October,  1870.  Tht  vendor 
had  subscribed  for  the  same  number  of  shares  in  the 
memorandum  of  association.  It  was  held  in  the  case  of 
Dalton  Time  Lock  Go.  v.  Dalton,  66  L.  T.  Rep.  704, 
40  W.  R.  Dig.  40,  that  the  certificate  of  incorporation 
operated  <is  the  issue  of  the  shares  signed  for  in  the 
memorandum  of  association. 

Held,  that,  in  the  special  circumstances  of  the  ease, 
reli^  ufotUd  be  granted  to  the  personal  representative 
of  the  vendor ;  and  the  court  ordered  the  company  to 
file  a  memorandum,  which  should  operate  <ts  a  sufficient 
contract  in  writing  within  the  meaning  of  section  26  of 
the  Companies  Act,  1867,  and  as  if  it  had  been  duly  filed 
at  or  before  the  issue  of  the  shares. 

This  was  a  motion  under  section  1,  sub-sections 
1  and  4,  of  the  Oompanies  Act,  1898,  for  an  order 
for  the  fiUng  of  a  memorandum  in  writing  specifyinff 
the  consideration  for  which  1,068  ordinary  shares  of 
£100  each  in  Whitehead  &  Brothers  (Limited)  were 
issued,  and  that  such  memorandum  when  filed  should 
operate  as  if  it  were  a  sufficient  contract  in  writing 
within  the  meaning  of  section  25  of  the  Oompanies 
Act,  1867,  and  had  been  duly  filed  at  or  before  tlie 
issue  of  the  above  shares. 

The  company  was  incorporated  on  the  9th  of 
August,  1870,  and  its  nominal  capital  was  £130,000 
divided  into  1,300  shares  of  £100  each. 

By  an  agreement  made  on  the  21st  of  October, 
1870,  Balph  Baddiffe  Whitehead,  as  vendor,  sold  the 
business  to  the  company  for  £130,000,  of  which 
£106.800  was  to  be  paid  in  1,068  fully-paid  shares. 

The  agreement  was  registered  on  the  27th  of 
October,  1870,  and  afterwards  the  1,068  shares, 
numbered  from  1  to  1,068,  were  allotted,  to  B.  B. 
Whitehead  as  fully  paid  up.  The  remaining  232 
shares  in  the  company  were  issued  and  fully  paid 
up.  Taere  were  certain  material  omissions  in  the 
articles.  No  provisions  were  made  with  regard  to 
calls  upon  shues,  and  no  provision  was  made  to 
enable  the  directors  to  allot  the  capital,  but  there 
was  a  provision  as  to  new  shares. 

B.  B.  Whitehead  died  in  1871.  His  will  was 
proved  by  his  widow  and  two  other  executors,  of 
whom  his  widow  was  the  survivor.  She  was  now 
dead,  and  the  present  application  was  made  by  her 
executor. 

The  difficulty  in  the  case  arose  from  the  fact  that 
the  vendor  had  signed  the  memorandum  of  association 
in  respect  of  the  1,068  shares,  and  as  the  certificate 
of  the  incorporation  operated  as  the  issue  of  sudi 
shares,  the  contract  whereby  the  1,068  shares  were  to 
be  deemed  fully  paid  up,  was  not,  therefore,  a  suffi- 
cient compliance  with  section  25  of  the  Oompanies 
Act,  1867,  which  requires  that  such  a  contract  snould 
be  filed  at  or  before  the  issue  of  such  shares. 

Theobald,  Q.C.,  and  Bunting,  for  the  applicant. — 
According  to  the  decision  in  DdUon  Time  Lock  v. 
Dalton,  66  L.  T.  Bep.  704,  40  W.  B.  Dig.  40,  the  issue 
of  the  shares  took  place  when  the  memorandum  and 
articles  were  registered,  and,  therefore,  in  the  present 
case  before  the  contract  was  filed.  In  the  case  of  In 
re  JarvU  d>  Co,,  47  W.  B.  186.  [1899]  1  Oh.  193, 
Bomer,  J.,  refused  to  grant  reUef  under  the  Oom- 
panies Act,  1898,  but  that  case  was  distinguish- 
able from  the  present  one.  In  the  present  case  there 
was  no  definite  contract  concluded  at  the  time  the 
memorandum  was  registered,  but  the  intended  con- 
tract was  set  out  in  full  in  the  memorandum.  In 
the  case  decided  by  Bomer,  J.,  there  were  two 
^te  contracts,  and  there  was  not  apparently 
[dent  evidence  to  identify  the  shares  concerned. 

Eve,  Q.C.,  and  E.  8.  Ford,  for  the  company. 
Oozeits-Habdy,    J.-— I    think   Mr.    Theobald    is 
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entitled  to  the  relief  he  aaka.  I  think  this  ease  ia 
quite  distinflniiBhable  from  that  dedded  by  Bomer,  J. 
There  can  oe  no  difficulty  about  identifying  these 
shares  with  those  in  the  memorandiim.  I  think  this 
should  be  made  quite  dear.  I  will  preface  the  order 
by  an  expression  to  the  effect :  **  That  the  court  being 
of  opinion  that  the  1,068  shares,  numbered  1  to  1,068, 
referred  to  in  the  agreement  of  the  27th  of  October 
are  the  shares  for  whiclh  B.  B.  Whitehead  signed  the 
memorandum  of  association." 

SoUdtors,  Johmon,  WeatheraU,  &  Skirt, 
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Vendor    and  purcfuuer  —  Specific    performance — Open 
contract — Restrictive  covenants — OompeneaHoru 

In  the  case  of  an  open  contract  the  court  will  not  decree 
specific  performance  with  compensation  where  a  vendor 
lias  entered  into  an  open  contract  to  sell  property  which, 
unknown  to  the  vendor,  is  subject  to  restrictive  covenants, 
and  where  there  is  no  condition  in  the  contract  as  to 
compensation,  as  to  decree  specific  performance  with 
compensation  in  such  a  case  would  he  making  a  new 
contract^  and  not  enforcing  the  one  which  the  parties 
agreed  to. 

The  very  great  difficulty  in  assessing  compensation  in 
such  a  case  is  another  ground  for  refusing  such  relief. 

Action  for  specific  i>erformanoe  with  compensation. 

The  defendant  had  agreed  to  sell  the  plaintiff 
certain  houses  and  land  at  Harrogate,  Yorkshire,  for 
£3,600. 

The  contract  was  an  open  one  and  there  were  no 
conditions  inserted  as  to  restrictiye  coYcnauts. 

The  defendant  had  not  looked  into  her  title  when 
she  entered  into  the  agreement  for  sale.  When  the 
title  came  to  be  looked  into  it  was  foand  to  C3ntain 
restrictiye  covenants  as  to  building  and  user. 

The  plaintiff  now  claimed  speofic  performance  of 
the  agreement  with  compensation  for  the  restrictive 
covenants,  which  compensation  he  estimated  at  £1,000. 

Bramwdl  Davis,  Q.C.,  and  T,  P.  Perks,  tor  the 
plaintiff. — Here  the  purchaser  can  insist  on  specific 
performance  on  the  part  of  the  vendor,  although  the 
latter  could  not  oompd  him  to  take  the  property 
against  his  will.  The  difference  between  what  the 
yendor  contracted  to  sdl  and  what  he  is  able  to  sell 
is  a  matter  for  compensation :  Fry  on  Specific  Per- 
formance (3rd  ed.),  sections  1267-1278.  Where  you 
can  form  a  reasonable  estimate  of  the  amount  of 
compensation  from  the  evidence  of  competent  persons 
the  court  will  do  so — e.g,,  where  another  person  had 
the  right  to  dig  for  coal  imder  the  land :  Bamsden  v. 
Hirst,  6  W.  B.  349,  4  Jar.  N.  S.  200.  The  mis- 
4flscr]ption  was  not  wilful  here  and  therefore  is  not 
ground  for  refusing  to  grant  specific  performance: 
Price  V.  Macauley,  2  De  G.  M.  &  G.  339.  There  is 
no^hardship  in  this  case,  as  the  price  after  compensa- 
tion has  been  deducted  will  represent  the  real  value 
of  the  defendant's  property. 

Hughes,  Q,C.,  and  A,  L.  Ellis,  for  the  defendant. — 
This  is  not  a  case  for  compensation,  as  it  would  entail 
great  hardship  on  the  defendant.  The  plaintiff  is 
only  entitled  to  rescind  the  contract  or  to  enforce  it 
by  paying  the  full  price  :  Earl  of  Durham  v.  Legard 
13  W.  B.  969,  34  Beay.  611  ;  Cdlier  v.  Jenkins, 
Younge  296 ;  Thomas  v.  Dering,  1  Keen  729.    Bamsden 
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v.  Hirtt  is  distinguishable,  as  there  there  was  an 
express  condition  for  compensation. 

BramweU  Davis,  Q.C,  in  reply. 

Fabwell,  J. — It  is  very  material  that  both  parties 
knew  the  vendor  had  not  looked  into  her  title  nor 
knew  what  that  titie  was;  certainly  there  was  no 
holding  out  of  an  indefeasible  right  to  a  fee  simple. 
There  was  no  wilful  misrepresentation  on  the  part  of 
the  vendor.    I  am  asked  to  decree  spedfio  performaaoe 
without  compensation.     I  adhere  to  what  I  said 
in  Hexter  v.  Pearce,  ante,  p.  330,  [1900]  1  Ch.  841, 
tiie  right  to  sue  on  a  contract  is  tihe  same  in  law  and 
equity  but  the  remedies  differ  and  a  court  of  equity 
will  grant  the  equitable  remedy  in  all  cases,  so  fw  as 
I  haye  been  able  to  discover,  unless  there  haa  been 
some  conduct  on  the  part  of  the  plaintiff  disentitling 
him  to  the  relief  in  equity,  or  in  some  rare  instances 
where  there  would  be  great  hardship  imposed  on  an 
innocent  grantor  or  lessor  by  reason  of  some  inistake 
which  he  has  made,  even  if  the  other  part^  did  not 
contribute  to  it.    I  adopt  the  view  expressed  by  Lord 
Langdtle,  M.B.,  in  Thomas  v.  Dering:  "It  is  im- 
poBsU)le  not  to  see  that  the  cy  pres  execution  of  the  oon- 
tract  which  is  g^ven  in  these  cases  is  in  fact  the  execu- 
tion of  a  new  contract  which  the  parties  did  not  enter 
into,  in  which  there  is  no  mutoslity«  and  in  which  there 
are  no  adequate  means  of  ascertaining  the  just  price." 
Now,  if  I  decree  specific  performance  in  tins  case,  I 
shall  compel  the  parties  to  enter  into  a  contract  they 
never  contemplated.     The  jurisdiction  in  a  case  of 
this  sort  rests  on  a  sort   of  equitable  estoppel— yis., 
that  the  vendor  cannot   say  that,  though  he   baa 
valuable  interests  he  has  not  got  the  entirety  of  the 
property,  and  therefore  the  purchaser  shall  not  have 
the  benefit  of  his  property  :  Mordock  v.  BvUer^  10 
Yes.  292,  at  p.  316.    It  is  in  fact  a  cy  pres  execution  of 
the  contract  founded  on  the  prindple  that  the  vendor 
is  estopped  from  denying  that  he  had  the  property 
which  ne  had  represented  he  was  able  to  seU.    That 
the  doctrine  rested  on  that  ground  is,  I  think,  also 
borne  out  by  the  judgment  of  GHfford,  L.J.,  in  CkOtU 
v.  Wilkiyison,  18  W.  B.  586,  L.  B.  5  Oh.  App.   534. 
Here,  however,  there  has  no  been  no  direct  represen- 
tation, although  it  is  true  that  a  person  selling  in  this 
way  implies  that  the  fee  is  unincumbered.    Having 
regard  to  all  the  other  circumstances  of  the  preeent 
case,  I  cannot  find  the  slightest  foundation  for  any 
idea  that  the  purdiaser  has  been  misled  by  any  mia- 
representation  whatever.    Now  I  come  to  the  defence 
that  was  raised— namely,  that  specific  perlomianoe 
with  compensation  ought  not  to  be  decreed,  beoaoae 
of  the  impossibility  or  great  difficulty  in  ascertain- 
ing the  right  compensation  in  cases  of  this  kind. 
Jessd,    M.B.,  in   referring    to  the  great   diiBciitty 
in  assesfring  compensation,  says  in  OcSbo  y.  Thxnaman^ 
9  Q.  B.  D.  616,  at  p.  618,  31  W.  B.  Dig.  210 :  «  This  ia 
not  a  case  for  enforcing  spedfic  performance  on  a 
purchaser  with  compensation.    It  is  almost  impossible 
to  assess  compensation  for  covenants  of  this  natore, 
I  think  that  cases  of  specific  performance  with  com- 
pensation ought  not  to  be  extended.      In  many  of 
them   a  bargain,  substantially  different  from   that 
which  the  parties  entered  into,  has  been  subetiUited 
for  it  and  enforced,  which  is  not  right.     I  think  thia 
is  not  a  case  for    compensation."      I   respeotfnlly 
entirdy  agree  with  this.    There  should  be  no  exten- 
sion to  cases  like  the  present,   where  the  subjeot- 
matter  which  the  vendor  has  to  convey  is  substantially 
different  from  that  which  was  agreed  upon.     I  faay« 
seen  no  case  contravening  the  dictum  of  Jessd*  ILR.. 
brought  to  my  notice.    In  Bamsden  v.  Hirsi  there 
was  an    express    condition    for   compensation.      In. 
Barnes  v.   Wood,  17  W.  B.  1080,  L.  B.  8  Eq.  424, 
whidi  was  referred   to    in    CasUe   y.    WWcin$on,    » 
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man  ohose  to  say  he  liad  Bomething  "  which  m  a 
fact  he  had  not.  But  in  this  present  ease  there  has 
been  no  wilful  misrepresentation  at  all.  Farther, 
it  would  be  a  great  hardship  on  the  defendant 
if  Bpedal  performance  was  decreed,  for  instead  of 
obtaining  £3,500  as  she  expected  die  would  receive 
almost  one-third  less — a  serious  matter  for  a  woman 
with  a  limited  income.  I  think,  therefore,  the 
plaintiff  fails,  and  as  an  offer  was  made  by  the  defen- 
dant to  reduce  the  purohase-money  by  £250,  the 
plaintiff  must  pay  the  costs. 

SolicitoTs,  F.  Hatton,  for  W.  Tophcm,  Harrogate ; 
Morgan,  Price,  &  Mewlwm. 
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(Bidley  and  Bigham,  JJ.)  \  ^"^  22. 

Hawkinb  akd  Othbbs  v.  Justiobs  of 
Bbidgwatbr.  (a.) 

Licensing  Uiw — Benewal— General  annual  licensing 
meeting — Proceedings  where  no  notice  of  opposition — 
Objection—Licensing  Act,  1872  (35  <fc  36  Vict.  c.  94), 
s.  42. 

At  the  general  annual  licensing  meeting  of  a  division 
in  which  a  certain  beerhouse  was  situated,  a  report  made 
by  the  head  constable  of  the  division  was  read,  in  which 
he  asked  that  the  renewal  of  the  licence  of  the  beerhouse 
should  be  withheld  until  the  adjourned  meeting.  No 
w/tice  of  opposition  to  the  licence  had  been  served  on  the 
licence-holder  prior  to  the  meeting,  nor  Iiad  he  had  notice 
to  attend  ai  the  meeting.  The  justices  thereupon  adjowrned 
the  granting  of  the  licence,  and  gave  notice  to  the  licence- 
holder  to  attend  at  the  adjourned  meeting. 

Held,  thai  an  objection  was  made  vnthin  the  meaning 
of  section  42  (2)  of  the  Licensing  Act,  1872,  and  that  the 
justices  had  jurisdiction  to  consider  the  objection  of  the 
head  constable  at  the  adjourned  meeting. 

Case  stated  by  the  justices  of  Somersetshire. 

The  appellant  Hawkins  was  the  tenant  of  The 
Mariner's  Compass  beerhouse  in  Bridgwater  which 
was  licensed  as  such  prior  to  the  Ist  of  May,  1869, 
for  consumption  on  the  premises. 

Prior  to  the  general  annual  licensing  meeting  for 
Bridgwater,  which  was  held  on  the  28Si  of  August, 
1899,  no  notioe  of  objection  to  the  renewal  of  the 
Hoenoe  of  the  beerhouse  had  been  served  on  the 
H>pellant,  and  he  did  not  attend  tlie  meeting,  nor  was 
he  requested  to  do  so. 

At  the  meeting,  the  head  constable  for  Bridgwater 
presented  his  annual  report  (which  was  read  in  open 
court)  as  to  offences  committed  by  licensed  victuallers 
in  and  abont  licensed  premises  during  the  year. 

In  the  report  the  following  passage  occurred :  ''  It 
is  my  pleasore  to  report  a  decrease  m  the  charges  of 
cbmuennew  during  the  year  and  also  that  the  licensed 
bouses  generally  have  been  well  conducted;  but  I 
pstpeetfolly  ask  that  the  renewal  of  the  Mariner's 
Crompass  beerhouse,  St.  Mary-street,  may  be  withhdd 
mttlthe  adjourned  meeting."  No  other  objection 
bo  the  renewal  was  made  nor  was  any  ground  of 
>bjeetion  stated.  The  justices  thereupon  directed 
Jie  matter  to  stand  over  until  the  25th  of  September 
bllowing. 

On  the  7th  of  September,  1899,  two  summonses 
vere  issued  against  Hawkins,  one  for  permittiog 
lis  Uoensed  premises  to  bA  the  resort  of  prostitutes  on 
he  26th  of  August,  1899,  the  other  for  permitting 
lis  licensed  premises  to  be  used  as  a  brotliel  on  the 
!nd  of  September,  1899. 
The  faot  that  the  justices  had  directed  the  renewal 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


of  his  licence  to  stand  over  was  personally  brought  to 
Hawkins'  notice  a  day  or  two  af  cer  the  28th  of  August, 
1899,  and  he  was  ac  the  same  time  told  that  the 
charges  contained  in  the  summonses  would  be  preferred 
against  him.  Hawkins  was  convicted  on  the  first  of 
the  two  summonses  on  the  18th  of  September,  and 
the  conviction  was  ordered  to  be  indorsed  on  his 
Ucenoe.    The  second  summons  was  withdrawn. 

On  the  21st  of  September  the  justices  served  on 
Hawkins  a  notice  requiring  him  to  attend  at  the 
adjourned  annual  licensing  meeting  on  the  25th  of 
September  if  he  intended  to  apply  for  the  renewal 
of  his  licence. 

At  the  adjourned  annual  licensing  meeting  the 
head  constable  objected  to  the  renewal  of  the  licence, 
and  Hawkins,  who  attended  with  his  solicitor,  ob- 
jected that  the  justices  had  no  jurisdiction  to  enter- 
tain any  objection  to  the  renewal,  on  the  grounds, 
inter  alia,  that  no  notice  in  writing  of  objection  had 
been  served  upon  him  as  required  by  section  42  (2)  of 
the  Act  of  1872,  and  that  no  objection  to  the 
renewal  of  the  licence  was  made  at  the  general  annual 
licensing  meeting  on  the  28th  of  August  within  the 
meaning  of  the  proviso. 

The  justices  overruled  Hawkins'  objection,  and, 
having  heard  the  evidence,  refused  to  renew  the 
licence.  The  appellants  appealed  to  the  quarter 
sessions,  who  dismissed  the  appeal  subject  to  this  case, 
the  question  for  the  opinion  of  the  court  being 
whether  the  request  of  the  head  constable  that  the 
renewal  of  the  licence  should  be  postponed  was  an 
objection  within  the  proviso  of  section  42  (2)  of  the 
Licensing  Act,  1872,  which,  coupled  with  the  notice 
to  Hawlons  to  attend  at  the  adjourned  meeting,  con- 
ferred jurisdiction  upon  the  justices  to  hear  the 
objection  at  the  adjourned  meeting  without  other 
notice  of  objection. 

Section  42  of  the  Licensing  Act,  1872,  provides  as 
foUows :  '*  Where  a  licensed  person  applies  for  the 
renewal  of  his  licence  the  following  provisions  shall 
have  effect : 

"  (1^  He  need  not  attend  in  person  at  the  general 
annual  licensing  meeting,  unless  he  is  required  by  the 
licensingjustices  so  to  attend. 

"  (2)  The  justices  shall  not  entertain  any  objection 
to  the  renewal  of  such  licence,  or  take  any  evidence 
with  respect  to  the  renewal  thereof,  unless  written 
notice  of  an  intention  to  oppose  the  renewal  of  such 
licence  has  been  served  on  such  holder  not  less  than 
seven  days  before  the  commencement  of  the  general 
annual  licensing  meeting :  prorided  that  the  licensing 
justices  may,  notwithstanding  that  no  notice  has  been 
given,  on  an  objection  being  made,  adjourn  the 
granting  of  any  Ucenoe  to  a  niture  day,  and  require 
the  attf  ndanoe  of  the  holder  of  the  licence  on  such 
day,  when  the  case  will  be  heard  and  the  objection 
considered  as  if  the  notice  hereinbefore  presoribed  had 
been  given." 

Foote,  Q.C.  (F.  E.  Weatherley  and  Tlaythome  Reed 
with  him),  for  the  appellants. — ^The  justices  had  no 
jurisdiction  to  hear  the  objection.  It  was  a  condition 
precedent  to  their  jurisdiction  that,  in  the  absence  of 
notice  to  the  licence- holder  prior  to  the  general  annual 
meeting,  an  objection  should  be  made  at  the  meeting. 
No  sudi  objection  was  made :  see  Reg,  v.  Merthyr 
Tydvil  Justices,  14  a  B.  D.  584,  33  W,  B.  Dig.  122. 

Duke,  Q.C.  {D,  Metcalfe  with  him),  for  the  respond- 
ents.— An  objection  within  the  meaning  of  section  42 
of  the  Licensing  Act,  1872,  was  made  at  the  general 
annual  licensing  meeting.  What  the  head  constable 
said  at  the  meeting  was  intended  to  be  an  objection, 
and  it  was  treated  as  such  by  the  magistrates. 

Bn>LBT,  J.^The  question  in  this  case  is  whether 
an  objection  within  the  meaning  of  section  42  of  the 
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LioenBing  Aot,  1872,  was  made  at  the  general  annaal 
lioensing  meetmg.  I  hare  oome  to  the  oondusion 
that  such  an  objection  was  made.  The  section 
r^erred  to  for  the  first  time  allowed  a  licensed  person 
who  desired  a  renewal  of  his  licence  not  to  attend  at 
the  general  annaal  licensing  meeting  unless  he  was 
required  so  to  do,  and  it  provides  tmit  the  licensing 
justices  are  not  at  that  meeting  to  entertain  objections 
to  renewals  unless  a  written  notice  of  the  objection 
has  been  served  upon  the  licence-holder  before  the 
meeting.  But  notwithstanding  no  notice  has  been 
given,  upon  an  objection  being  made  at  the  meeting 
the  justices  may  adjourn  the  granting  of  the  licence 
to  a  future  day. 

Here  no  formal  objection  was  made — ^that  is  to 
say,  no  one  said,  "I  object  to  the  renewal  of  the 
licence,  and  I  ask  you  to  adjourn  the  gpranting 
of  it."  But  the  head  constable  said:  "I  respect- 
fully ask  that  the  renewal  of  the  '  Mariner's 
Compass'  beerhouse  may  be  withheld  imtil  the 
adjourned  meeting."  Thereupon  the  justices,  treating 
that  as  an  objection,  and  acting  in  pursuance  of 
section  42,  adjourned  the  granting  of  the  licence. 
The  words  of  the  head  constable  were  regarded  by  the 
justices  as  an  objection  within  the  meaning  of  the 
section,  and  they  were  also  so  regarded  by  the  head 
constable  himse&,  though  he  had  not  at  that  time 
made  up  his  mind  as  to  what  course  he  would  adopt, 
awaiting,  as  he  was,  the  result  of  the  proceedings  which 
were  then  about  to  be  taken  against  the  licence-holder. 
We  ought  therefore  to  treat  this  matter  as  if  an 
objection  had  beoi  made  at  the  general  annual 
licensing  meeting.  The  rest  of  the  proceedings 
having  been  regular,  the  justices  had  jurisdiction  to 
hear  ttie  objection,  and  the  appeal  would  therefore  be 
dismissed. 

BiQHAM,  J. — ^I  am  of  the  same  opinion.  It  is  alleged 
that  the  licensing  justices  acted  without  jurisdiction 
because  a  condition  precedent  to  their  jurisdiction 
required  by  the  provisions  of  section  42  of  the  Licensing 
Act,  1872,  was  not  complied  with.  That  condition 
precedent  is  that  in  the  absence  of  a  written  notice  to 
the  licence-holder  to  attend  the  g^eral  annual 
Uoensing  meeting  an  objection  should  have  been 
made  at  the  meetmg  itself.  The  question  is  whether 
in  the  present  instance  such  an  objection  was  in  fact 
made.     The  head  constable  had  made  a  report  to  the 

i'ustices  which  was  read  in  ox>en  court  by  the  derk  to 
he  justices.  It  contained  a  request  that  the  renewal 
of  the  licence  in  question  should  be  withheld  until 
the  adjourned  meeting.  What  is  that  request  but  an 
objection  to  the  renewal  of  the  licence  r  It  means 
that  the  head  constable  objected  to  that  being  done 
on  that  day  which  might  have  been  done— that  is  to 
say,  the  granting  of  the  renewal.  He  objected  to 
that  being  done.  How  did  the  justices  treat  the 
request  P  They  treated  it  as  an  objection,  for  they 
did  what  had  to  be  done  in  the  event  of  an  objection 
being  made.  They  adjourned  the  granting  of  the 
licence  and  required  the  attendance  of  the  licence- 
holder  at  the  adjourned  meeting.  They  did  so  in 
order  that  they  might  comply  witii  the  requirements 
of  the  Act  and  in  order  that  they  might  have  the 
appellant  before  them  when  they  dealt  with  the 
ODjection.  We  should  fritter  away  the  provisions  of 
the  Act  if  we  held  that  what  was  done  here  was  not 
an  objection  within  the  meaning  of  the  Act.  It  was 
intended  as  such,  heard  as  such,  and  acted  on  as 
such. 
Appeal  dumUaed. 

Solicitors  for  the  appellant,  Frideaux  A  Sons,  for 
Charles  E.  Hagcn,  Bridgwater. 

Solicitors  for  the  respondents.  Prior,   Church,  & 
Adama,  for  Brioe,  Bridgwater. 


Feb.  16. 
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(Channell  and  Buclmill,  JJ.) ) 

Miller  v.  Borner  &  Co.  (a.) 
Ship— Charter-party^ Agreement  to   load  cargo  "aqr 

ahout  2,800  tons "  —  Obligation  to  load  more  <Aa 

2,800  tons. 

The  charterer  of  a  ship  the  capacity  of  vhid  »u 
2.880  tons  agreed  by  a  contract  of  charter-parUf  to  loai 
**a  cargo  of  ore,  say  about  2,800  tons.**  He  loadd 
2,840  tons. 

Held,  that  he  had  performed  his  cm^tra^t. 

Morris  v.  Levison,  24  W.  R.  517,  1  C.  P.  D.  Iw, 
distinguishisd. 

Appeal  from  the  Mayor's  Court. 

The  plaintiffs,  owners  of  the  ship  Marie,  hj  a 
contract  of  charter-party  dated  the  20th  of  Deoeniber, 
1898,  agreed  with  the  defendants,  the  chartenn, 
that  the  ship  should  load  "  a  cargo  of  ore,  say  sbosi 
2,800  tons."  ^ 

The  capacity  of  the  ship  was  2,880  tons.  Ike 
defendante  loaded  2,840  tons. 

The  plaintiffs  brought  this  action  to  reoover  a  ma 
alleged  to  be  due  for  freight  on  forty  tons  above  tht 
amount  actually  loaded. 

The  judge  at  the  trial  held,  upon  the  oonstrndiaB 
of  the  charter-party  and  upon  the  authority  of 
Morris  v.  Levison,  24  W.  B.  517, 1  C.  P.  D.  155,  tbit 
the  defendants  were  bound  to  load  3  per  cent  is 
excess  of  the  2,800  tons,  the  ship  having  capacity  far 
that  amount.  He  therefore  gave  judgment  for  t\s 
plfluntiffis. 

The  defendants  appealed. 

Laing,  Q.C.,  and  BaUxxh,  tor  the  defendaata- 
Judgment  ought  to  have  been  entered  for  tiie 
defendants.  The  judge  was  wrong  in  holding  tbt 
the  case  was  governed  by  Morris  v.  Levison,  Tfes 
words  of  the  charter-party  in  that  case  were  "to  kid 
a  full  and  complete  cargo  of  iron  ore  not  ezoeednf 
what  she  could  reasonably  stow  .  .  .  say  about  1,1W 
tons  "  ;  the  ship  could  carry  1,210  tons,  and  thsosrgo 
actually  loaded  was  1,080  tons  only;  the  court  W 
regard  to  the  words  "  full  and  complete  cargo  "  m 
holding  that  3  per  cent,  over  the  1,100  tons  wu  i 
fair  cargo.  In  the  present  case  the  langnage  of  Ike 
charter-p*rty  is  different  and  it  is  satisfied  by  loading 
the  stipulated  2,800  tons  or  3  per  cent  more  or  1«» 
[Bucknill,  J.,  referred  to  Carnegie  ▼.  Conner,  M 
Q.  B.  D.  45,  38  W.  E.  Dig.  185.] 

5ofe«on,  for  the  plaintiffs.— A  "  W"?^  ".  ■■  ^^^^ 
ship  will  carry,  and  there  is  no  distinction  betvett 
**  cargo  **  and  *'  full  and  oompleto  cargo."  The  om 
is  therefore  governed  by  Morris  v.  Levison^  and  tts 
decision  of  the  judge  at  the  trial  was  right. 

Chaitnell,  J. — I  am  of  opinion  that  this  appesis^ 
be  allowed.  The  contract  was  to  load  "  a  cargo  ol  <*^ 
say  about  2,800  tons."  The  real  point  is,  doestfaafccoB- 
tract  differ  from  the  contract  in  Morris  ▼.  Levison.  » 
decision  in  that  case  proceeded  entirely  an  the  fi^ 
that  there  the  contract  was  to  ship  *<a  full  w 
complete  cargo,"  and  that  it  was  neceasaiy  in  som 
way  or  another  to  give  effect  so  far  as  poflsible  to  au 
the  words  of  the  contract,  and  to  put  a  comstnidiff 
upon  the  subsequent  words  **  of  say  about  Uw 
tons  "  that  would,  as  far  as  possible,  be  oonri^ 
with  the  meaning  put  upon  the  words  "fo^^^ 
complete  cargo."  The  carrying  capacity  of  tiie  v«»i| 
in  that  case  was  larger  than  anything  that  ooiw  M 
considered  to  be  about  the  quantity  specified.  At 
judgment  of    the  court  prooeeds   entirely  on  t* 

(a.)  Reported  by  T.  R.  Colquhouk  Dnx,  Biq.. 
Barrister*at-Law. 
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words  ''fall  and  oomplete,"  and  that  was 
pointed  out  in  the  sabsequent  case  cf  Carnegie  v, 
Conner  f  to  which  my  brother  Bncknill  has  referred. 
Having  regard  to  those  words  the  court  held  that  the 
charterer  was  bound  to  load  the  maximum  amonnt, 
which  conld  be  described  as  "  about  1,100  tons,"  and 
being  empowered  to  draw  inference  of  fact,  they  put 
the  maximum  amount  at  3  per  cent,  of  the 
stipulated  amount.  Here  the  word  used  is  "a 
osrgo" — not  a  full  and  complete  cargo,  and  what 
is  a  cargo  for  a  particular  ship  would,  I  think,  be  a 
question  of  fact.  A  very  smaU  quantity  of  goods  in 
oomDazison  to  the  carrying  capacity  of  the  vessel 
would  not  be  called  a  cargo.  It  must  to  some  extent 
spproach  her  carrying  capacity  before  it  could  be 
called  a  cargo,  and  the  question,  therefore,  what 
nnmber  of  tons  would  make  a  cargo  would  be  a 
question  for  the  jury ;  but  to  make  it  necessary  to 
leave  it  to  the  jury  the  facts  must  be  such  as  to  make 
it  reasonable  for  them  to  answer  either  way.  Here 
the  quantity  shipped  was  2,840  tons,  and  it  would  be 
imreasonable  to  say  that  this  was  not  a  cargo  for  this 
particular  vessel,  the  carrying  capacity  of  which  was 
2,880  tons  only.  I  think,  therefore,  that  there  was  no 
question  for  the  jury :  2,840  tons  was  undoubtedly 
'*a  caigo"  for  this  particular  vessel,  and  if  it  was  a 
cargo  it  was  certainly  a  cargo  of  about  2.800  tons. 
Judgment  ought  therefore  to  have  been  entered  for 
the  defendants. 

Btjcknill,  J. — I  am  of  the  same  opinion.  In 
Mcrrii  v.  Leviton  it  was  said  that  where  the  contract 
u  to  load  "a  fuU  and  complete  cargo  of,  say,  about  so 
msny  tons,"  and  where  the  ship  is  in  fact  capable  of 
holding  more  than  the  specified  number  of  tons,  it  is 
a  question  for  the  jury  what  the  word  "about" 
means.  Bat  here  the  word  "  cargo  "  only  is  used, 
and  if  the  amount  loaded  is  capable  of  being  called  a 
csigo  for  the  vessel  in  question  and  also  equals  or 
exceeds  the  specified  amount  there  is  no  question  for 
the  jury ;  the  charterer  has  done  all  that  the  contract 
required  him  to  do. 

Appeal  allowed. 

Solidtora  for  the  defendants,  Ince^  Colt,  &  Ince. 

Solicitors  for  the  plaintiff,  Eolman^  Birdwood,  &  Co, 


Feb.  16. 
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(Channell  and  Bucknill,  JJ.)  J 

Bailxy  v.  lauE  OF  Thanet  Lioht  Bailways  Co.  (a.) 

Lands    dausea  AcU  —  Compenaation  /or    injuriously 

affecting — Intention  to  use  land  for  special  purpose — 

AdaptabUHy, 

Notice  was  given  hy  a  railway  company  to  treat  for 
(he  purchase  of  a  part  of  a  piece  of  land  which  the 
daimants  had  recently  purchased  with  the  intention  of 
huilding  a  school  thereon*  The  land  was  specially 
nuitablefor  that  purpose,  and  no  otJier  site  in  the  vicinity 
vjos  equally  suitable.  The  construction  of  the  railway 
vovld  render  the  remaining  part  of  the  land  less  suitable 
for  a  school.  The  claimants  had  not  begun  to  buUd  the 
iehod. 

Held,  that^  in  assessing  compensation  for  injuriously 
affecting  the  land  retained  by  the  claimants,  their  inten- 
tion to  build  a  school  thereon  and  the  suitability  of  the 
hxnd  for  that  purpose  ought  to  be  taken  into  considera- 
tion, 

Gaae  stated  by  an  arbitrator  on  a  reference  as  to 
the  compensation  to  be  paid  on  the  taking  of  land 
vider  t^B  Land  Glauses  Acts. 

(a.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq., 
Barzister-at-Law. 


I 


The  claimants  in  the  early  part  of  1899  entered  into 
a  contract  for  the  purchase  of  a  plot  of  land  at 
Margate,  with  the  intention  of  erecting  thereon  a 
ladies'  school,  for  which  purpose  the  Icmd  was  by 
reason  of  its  nature  and  position  well  suited. 

After  the  contract  had  been  so  entered  into,  the 
Isle  of  Thanet  light  Bailways  Co.  gave  the  claimants 
notice  that  they  required  to  take  a  small  portion  of 
the  said  plot  of  land  for  the  purposes  of  tiieir 
railway. 

By  reason  of  the  construction  of  the  railway  the 
portion  of  the  plot  not  taken  would  be  rendered  less 
suitable  for  the  purposes  of  a  ladies'  school.  And  it 
was  admitted  that  there  was  no  other  land  in  the 
neighbourhood  equally  suitable  for  that  purpose. 

The  claimants  contended  that,  in  assessing  com- 
pensation in  respect  of  the  land  not  taken  but 
injuriously  affected  as  aforesaid,  the  intention  of  the 
claimants  to  use  it  for  a  ladies'  school  and  its  special 
adaptability  for  that  purpose  should  be  taken  into 
consideration. 

For  the  company  it  was  contended  that  the  needs  and 
intention  of  the  cLsdmants  in  ren)ect  of  the  land  in 
question  should  not  be  considered  in  determininff  the 
amount  of  compensation,  but  that  there  shouM  be 
taken  into  account  alone  tiie  value  of  the  land  taken, 
plus  compensation,  if  any,  for  injuriously  affecting 
the  adjoining  land  on  the  basis  of  the  land  being  the 
property  of  a  claimant  who  did  not  intend  to  make 
any  special  use  of  it.  The  arbitrator  awarded  the 
sum  of  £1,200  as  purchase-money  for  the  portion  of 
the  land  taken,  and  as  compensation  for  damage  by 
reason  of  the  injurious  affection  of  the  part  not  taken, 
if  in  the  opinion  of  the  court  the  intention  of  the 
claimants  and  the  adaptabilily  of  the  land  for  the 
purposes  aforesaid  should  betaiEen  into  consideration, 
and  the  sum  of  £726  if  in  tiie  opinion  of  the  court  the 
intention  and  adaptability  aforesaid  should  not  be 
taken  into  consideration. 

Macmorran,  Q.C,  and  E,  F,  Lever,  for  the  claimants. 
— ^Beffard  must  be  had  to  the  actual  loss  sustained  by 
the  claimants.  They  bought  the  land  for  a  special 
pupose  and  they  have  lost  its  yalue  to  them  for  that 
purpose:  Countess  Mary  Ossalinsky  v.  Manchester 
Corporation,  reported  only  in  Browne  and  Allan  on 
Compensation,  p.  718. 

Po^a,  Q,C,,  and  Vesey  Knox,  for  the  company. — 
Special  adaptability  of  land  injuriously  affscted  is  to 
be  considerod  in  ascertaining  its  value ;  but  not  the 
intention  of  the  claimant  to  put  it  to  any  particular 
use  where  the  intention  has  not  been  begun  to  be 
carried  out. 

Channell,  J. — In  my  opinion,  our  judgment  must 
be  for  the  claimants.  The  intention  to  put  the  land 
to  a  particular  use  may  properly  be  taken  into 
account.  Compensation  is  assessed  on  the  basis  of 
the  value  of  the  land  to  the  particular  claimant.  For 
instance,  where  trade  premises  with  a  goodwill 
attached  are  taken,  the  question  is  not  what  is  the 
market  value  of  the  premises,  but  what  is  their  value 
to  the  trader  who  has  the  goodwill.  If  these  ladies  had 
already  built  their  school  it  could  not  be  disputed  that 
they  would  be  entitled  to  compensation  on  the  basis 
of  the  injury  to  the  school;  and  if  the  arbitrator  is 
satisfied  that  the  intention  to  build  the  school  existed, 
he  must  treat  the  land  as  the  site  of  a  school,  and 
assess  the  compensation  accordingly.  No  doubt,  if 
there  had  been  other  neighbouring  land  equally 
adaptable  for  a  school  the  compensation  would  have 
been  only  upon  the  basis  of  the  market  value.  But  it 
was  admitted  that  no  such  other  land  was  available, 
and  I  think  that  the  claimants  are  entitied  to  com- 
pensation for  injury  to  the  land  as  a  site  for  a  schools 
although  it  was  not  yet  built. 


592 


THE  WEEKLY  REPORTER.       tJi-y  14.1m)    YoL  XLvm. 


FBIVT  COTTNOIL. 


Bahk  of  Kxw  Zbalahd  v.  Sdcfsov. 


PBIYY  GOUHGEL. 


HMf  that  evidence  cu  to  the  meaning  of  the  expressions 
'UJie  total  costs  of  the  luork**  and  '*the  estimaie  of 
£35,000  "  was  adnUssihle. 

This  was  aa  appeal  from  the  Sapreme  Ooart  of 
New  South  Wales. 

The  faots  are  fuUy  set  out  in  their  lordships' 
judgment* 

Asquith,  Q.C,  and  Vaughan  Hawkim,  for  the 
appellants. 

Upjohn,  Q.C;  and  Danekwerts,  for  the  respondent. 

The  judgment  of  their  lordships  (Lords  Daysy, 
BoBBBTSOX,  and  Sir  Biohabd  Ck>U0H)  was  delivered  by 

Lord  Davsy. — The  respondent  is  an  engineer,  who 
was  employed  by  the  MypeUants,  the  Bank  of  New 
Zealand,  to  superintena,  on  their  behalf,  the  oon- 
struction  of  a  railway  from  Bosehill  to  Pennant's 
Hills.  He  sues  the  bank  for  extra  oommission 
aUeged  to  be  due  to  him  from  them  under  the 
agreement  between  them.  The  appeal  is  from 
an  order  of  the  Supreme  Court  of  New  South 
Wales  dated  the  18th  of  November,  1898,  setting  aside 
the  verdict  of  a  jury  in  favour  of  the  appellants  and 
directing  a  new  trial.  The  question  between  the 
parties  is  exclusively  one  of  the  admissibility  of  certain 
evidence. 

On  tiie  22nd  of  Januarv,  1894,  an  interview  took 
place  between  the  respondent  and  Mr.  Chapman,  the 
manager  of  the  bank.  On  the  following  day  the 
respondent  wrote  to  Mr.  Chapman  as  foUows : 

"  113,  Phillip-street,  Sydney.  N.S.W., 

"January  23,  1894. 
«  To  L  Chapman,  Esq., 

Maniuror  of  the  Bank  of  N.  Zealand  Estates 
Co.  (Limited),  Pitt-street,  Sydney. 
''Dear  Sir, — ^In  reply  to  your  inquiry  as  to  the 
engineering  expenses  of  the  construction  of  the  first 
sedion  of  the  Pennant  Hills  and  Daral  RaUway,  I 
beg  to  inform  you  that  I  am  prepared  to  undertoke 
the  work  on  the  following  terms,  which  shall  include 
the  payment  of  all  necessary  professional  assistants 
and  mspeotors : — 

For  contract  specification  and  drawings,  2^  per 

cent,  on  £35.000. 
For  supervision  of  work,  5  per  cent,  on  ditto. 
For  measurement  of  work,  1  per  cent,  on  ditto. 
Provided  I  should  be  allowed  another  1^  per  cent,  on 
the  estimate  of  £35,000,  in  the  event  of  my  being 
able  to  reduce  the  total  cost  of  the  works  below 
£30,000.     I  propose  to  efiSoct  this  saving  by  extra 
labour  in  making  comparative  drawings  of  works  for 
the  sake  of   economy  and   not   by  sacrificing  the 
character  of  the  work,  and  for  this  reason  I  do  not 
recommend  the  adoption  of  any  rail  under  71(lbs. 

"  I  shall  be  slad  to  hear  from  you  in  reply  to  the 
terms  contained  herein.  ^ Yours  very  truly, 

"(Signed)  B.  C.  Simpson." 

No  reply  to  this  letter  was  written,  but  the  offer 
contained  in  it  was  verbally  accepted  on  behalf  of  the 
bank  and  it  admittedly  expresses  the  terms  of  the 
contract  between  the  parties. 

The  works  were  proceeded  with  imder  the 
respondent's  supervision  and  the  railway  was  com- 
pleted. The  cost  of  constructing  the  railway  exclusive 
of  the  purchase  of  land  was  £28,116  16s.  4d.  The 
cost  of  the  land  purchased  was  £5,774  12s.  lid.  The 
amoimt  of  the  respondent's  commission  at  8^  per  cent, 
on  £35,000  was  £2,975.  There  were  farther  fees  paid 
to  the  respondent  in  connection  with  the  purchases  of 
land  and  other  expenses  bringing  the  total  up  to 
£43,174  19s.  5d.  If,  therefore,  *'  the  total  cost  of  the 
irorks  "  referred  to  in  the  lettcnr  of  the  2nd  of  January, 


1894,  induded  the  cost  of  the  land  and  the  respon- 
dent's oommission  of  8}  per  cent.,  or  either  of  tuose 
sums,  he  did  not  succeed  in  reducing  the  cost  below 
£30,000,  and  the  respondent  was  not  entitled  to  bis 
extn  commission  of  l(  per  cent. 

The  respondent  contended  that  according  to  the 
true  meaning  of  tiie  agreement  the  estimate  of 
£35,000  did  not  indude  the  cost  of  the  land  purdhased 
or  the  amount  of  his  commission,  and  on  the  22nd  of 
February,  1898,  he  commenced  an  action  to  recover 
£525,  the  amount  of  the  extra  1}  per  cent. 

The  action  was  tried  by  Cohen,  J.,  with  a  jnry. 
The  respondent  gave  evidence  and  stated  his  versioii 
of  what  took  puce  at  the  interview  of  the  22nd  of 
January,  1894,  and  of  the  intention  of  the  parties. 
Mr.  Chapman  was  called  by  the  bank  and  gave  his 
version  of  what  had  taken  place  bet  ween  therespondent 
and  himself,  and  the  respondent  was  called  in  reply. 
Chapman's  evidence  was  objected  to  by  the  respondent's 
counsel,  but  admitted  by  the  learned  judge.  The 
appellants'  counsel  also  tendered  a  certain  airealar 
\^ich  had  been  prepared  by  the  respondent  and 
issued  by  him  with  tiie  concurrence  of  the  bank  before 
the  date  of  the  agreement,  and  certain  correspondence 
between  the  parties  which  it  was  said  tended  to 
support  the  view  of  the  appellants.  TtoB  evidence 
was  also  objected  to  by  the  respondent's  counsel,  but 
admitted  by  the  learned  judge. 

The  droidar  in  question  stated  that  the  "  estimated 
cost  of  the  line  "  (meaning  the  line  in  question)  wna 
£35,000,  but  that  by  economy  in  works  it  would 
probably  be  constructed  for  less,  and  after  giving 
figures  i^o«ring  an  estimated  net  revenue  of  £1,913, 
proceeded  thus:  "Assuming  that  the  cost  will  be 
£35,000  the  net  revenue  wQl  yield  a  dividend  of  5^ 
per  cent,  on  the  capital." 

At  the  close  of  ttie  trial  (after  the  jury  had  retired) 
respondent's  counsel  asked  the  learned  judge  to 
construe  the  letter  of  the  23rd  of  January  and 
direct  a  verdict  for  the  respondent.  The  learned 
judge  dedined,  and  the  jury  gave  a  verdict  for  the 
appeUants. 

The  respondent  moved  for  and  obtained  a  rule  nm 
for  a  new  trial  on  grounds  which  fully  raised  tlie 
questions  between  the  parties  and  need  not  be  stated 
at  length.  The  rule  was  made  absolute.  The 
learned  Chief  Justice  in  his  judgment  held  that 
according  to  the  true  construction  of  the  letter  *'  the 
total  cost  of  the  works  "  meant  the  cost  of  the  actual 
construction  of  the  railway  and  could  not  with  legal 
certainty  be  applicable  to  both  the  total  cost  of  the 
works  (alone)  and  also  to  the  cost  of  the  works  ^os 
the  cost  of  the  land  plus  the  engineer's  commission, 
and  that,  therefore,  the  extrinsic  evidence  objected  to 
ouffht  to  have  been  rejected.  The  Chief  Justice 
added  that  they  could  not  understand  any  penoaf 
receiving  the  letter,  after  due  consideratioii  bein^p 
misled  by  its  contents. 

Their  lordships  cannot  agree  with  the  views  so 
expressed.  The  respondent  admitted  in  his  evidenoe 
(as  indeed  is  plain  without  his  admission)  thas  wfaidi 
was  proposed  to  be  reduced  was  the  £35,000  to  belovs 
£30,000,  or,  in  other  words,  that  the  two  sums  arU 
co-extensive.  It  is  not  therefore  a  mere  questiosi 
of  the  meaning  of  the  words  *'the  total  cost  oi 
the  works  "  standing  alone,  but  the  meaning  of  "  th4 
estimate  of  £35,000"  has  also  to  be  oonsideced^ 
These  words  point  to  something  which  was  known  to, 
and  in  the  contemplation  of,  both  parties  to  thu 
contract  and  with  reference  to  which  they  contracted 
and  in  order  to  construe  and  apply  the  contract  yos 
must  ascertain  what  was  included  in  *'  the  estimate  oi 
£35,000,"  on  the  reduction  of  which  the  contraoK 
depended.  Extrinsic  evidence  is  always  admisnbl 
not  to  oontradict  or  vary  the  contract^  but  to  ^pptj  i 
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Ini  again,  owing  to  the  number  of  steamers  waiting 

0  be  loaded,  a  quay-berth  was  not  ready  for  T?ie  City 
f  Newcastle  nntil  the  2nd  of  June  at  8  a.m.  By 
laaring  for  a  foreign  port— Tiz.,  Constantinople,  she 
)tt  her  torn  for  a  quay-berth,  and  on  her  arrival 
adt  at  Poti  foimd  a  number  of  fresh  steamers  bad 

1  the  meantime  arrived,  which  made  her  position 
iih  regard  to  getting  a  quay-berth  much  worse, 
he  loaoinff  was  oomi^eted  at  7  p.m.  on  the  9tii  of 
one,  and  The  Oity  of  Newcastle  sailed  from  Poti  at 
)  a.iD.  on  the  lOdi  of  June,  laden  with  a  cargo  of 
boot  2,578  tons  of  manganese  ore. 

On  the  14th  of  July  The  City  of  Newcastle  arrived 
;  Philadelphia,  and  discharg^  her  cargo  in  two 
lyi.  The  time  allowed  for  discharge  under  the 
larter-party  for  her  cargo  of  2,578  tons  at  400  tons 
n^  day  was  6  days  eleven  hours,  and  therefore  a 
ving  of  4  days  and  11  hours  was  effected. 
On  the  14th  of  June,  by  which  date  differences  had 
isen  between  various  parties  to  the  adventure,  the 
"esent  defendants  undertook  by  letter  of  that  date 
oonsideration  of  the  plaintifEs  signing  a  certain  bill 
lading  for  the  cargo  then  on  board  The  City  of 
nocastle,  to  be  responsible  to  the  plaintiffs  for  the 
murrage  if  any  proved  to  be  legaUy  due  to  them 
der  the  charter-part^  whether  in  loading  or 
nharging  and  to  waive  all  terms  of  cesser  of 
bflity  clause. 

[Jpon  the  plaintiffs'  contention,  The  City  of  Newcastle 
8  on  demurrage  from  noon  of  the  24th  of  February 
til  1  a.m.  of  the  4th  of  March,  a  period  of  7 
fM  13  hours,  and  from  5.30  a.m.  of  the  19th  of 
fil  until  10  a.m.  of  the  10th  of  June,  a  period  of 
days  4^  hours.  The  plaintiffs  do  not  claim  any 
narrage  for  the  period  from  the  4th  of  March  until 
>  I9th  of  April,  durinff  which  The  City  of  Newcastle 
I  incapacitated  from  heading  by  reason  of  collision. 
8  plaintiffs  bring  into  account  the  4  days  11  hours 
ad  in  the  discharge.  In  respect  of  the  balance  of 
iays  18^  hours,  or  1,314^  hours,  the  plaintiffs  make 
ir  present  claim.  The  plaintifb  claim  they  should 
«  had  a  ready  quay-berth  without  reference  to  any 

Fpon  the  defendants'  contention,  inasmuch  as  TJie 
f  of  Newcastle,  but  for  the  collision,  would  have 
a  quay-berth  on  the  8th  of  March,  the  charterers 
not  responsible  for  the  demurrage  for  more  than 
;t  they  would  have  been  liable  for  if  The  City  of 
wstle  had  got  her  ouay-berth  on  the  8th  of  March 
finished  fading  by  the  16th  of  March,  and  on 
assumption  that  they  would  also  have  saved  the 
ys  11  hours  on  the  discharge. 

ifver,  Q.G.  {A.  A.  Boche  with  him),  for  the 
itHEi. — ^The  whole  risk  of  obtaining  a  berth  for 
ihip  must,  under  the  charter-parly,  be  borne  by 
lefendants,  and  the  plaintiffs  are  entitled  to  be 
for  aU  the  hours  that  she  was  detained  in  port 
'  the  lay-days  had  run  out :  Jones  v.  Adamson, 
.D.  80. 


lepA  Walion^  Q.C.,  and  T.  G.  Horridge,  for  the 
idants. — The  decision  in  Jones  v.  Adamson  does  not 
\  the  present  case,  as  in  that  case  there  were  no 
stiooSy  whereas  in  this  case  there  are.  If  it  had 
been  for  the  aoddent  the  vessel  would  have 
ned  a  berth  and  have  completed  her  loading  on 
I6th  of  March,  the  failure,  therefore,  to  get  a 
I  there  was  dne  to  a  cause  beyond  the  control  of 
lefendants,  and  comes  within  the  exceptions 
ined  in  dUose  4  :  see  Carver's  Carriage  by  Sea 
ed.),  8.  630. 

fvtr,  Q.C.^  in  reply,  dted  Kay  v.  Field  A  Co.,  31 
;  332, 10  Q.  B.  D.  241. 

WKMOTf  J* — ^J  have  come  to  the  conclusion  that  ^ 


from  the  time  this  vessel  was  in  such  a  position  that 
her  owner  was  entitled  to  say,  '*My  vessel  is  on 
demurrage,"  and  so  long  as  she  was  at  Poti,  unless 
there  was  some  act  or  default  which  may  be  attributed 
to  the  shipowner,  the  demurrage  obligation  must  be 
enforced  against  the  charterers. 

What  happened  was  that  after  the  vessel  did  come 
on  demurrage  in  accordance  with  the  terms  of  the 
charter-party,  and  after  the  demurrage  obligation 
had  begun  to  operate,  the  vessel  was  run  into  by 
another  ship,  and,  as  it  was  not  disputed,  her  captain 
took  the   proper    and   necessary    step,   imder   the 
circumstances,  of  taking  her  to  Constantinople  to 
repair.    There  was  no  daim  for  demurrage  whilst 
she  was  there.     She  could  not   be  said  to  be  on 
demurrage  when,  instead  of  being  at  Poti,  she  was  at 
Constantinople,  but,  although  she  was  at  Constanti- 
nople and   not    on   demurrage,    she  was  not  there 
by  reason  of    any  violation    of    the  charter-party 
engagement.    She    was   there   for    a  good    rea«oD, 
wmch    would    absolve   her   from    any    blame    as 
between  herself  and  those   who  were  to  load  her. 
She  again  came  on  demurrage  when  she  returned  to 
Poti,  and  on  the  whole  it  seems  to  me  that  although 
during  this  intervening  time  there  could  be  no  claim 
made  against  her  owners  for  breach  of  the  charter- 
party,  and  no  claim  made  by  her  under  the  demurrage 
clause,  the  period  of  demurrage  was  resumed  without 
any  break  in  the  legal  continuity  of  the  charterers' 
obligation  in  respect  of  demurrase.    I  do  not  think, 
on    the    whole,    that   it   can    be  truly    said    that 
this  is  an  exception  protecting  the  charierers  from 
liability  with  respect    to  the   demurrage   claimed. 
The  fact  that,  owing  to  the  presence  of  a  large 
number  of  other  steamers,  she  was  unable  to  obtain  a 
berth  appears  to  me  no  more  to  excuse  the  charterefs 
than  woiUd  the  fact  that  while  at  Poti  she  had  been 
driven  out  to  sea  by  a  gale  of  wind,  and  bad  thus  lost 
her  turn.     In  that  case  there  would  be  no  default  on 
the  part  of  the  owner.    When  once  the  demurrage 
peri^  has  begun,   it    appears  to  me  the   liability 
continues.    I  therefore  hold  that  the  plaintiffs  are 
entitled  to  recover. 

Judgment  for  the  plainiiffs. 

Solicitors  for  the  plainti£Bi,  Maples,  Teesdale,  i&  Co., 
for  Bramwell  &  Bell,  Newcastie-on-Tyne. 

Solicitors  for  the  defendants.  Field,  B*tscoe,  ds  Co., 
for  Batesons,  Warre,  A  Niocon,  liverpool. 


IPnbs  iSouncil. 


{From  the  Supreme  Court  of  New  South'  Wales,) 

Feb.  17. 

Bakk  of  Nbw  Zealand  v.  Sncpsoir.  (a.) 

Contract — Evidence — Extrinsic  evidence  —  Meaning  of 
words  used — Parol  evidence  to  explain. 

Extrinsic  evidence  is  always  admissible,  not  to  contra- 
dict or  vary  a  written  contract,  but  to  apply  it  to  the 
facts  which  the  parties  7iad  in  their  minds  and  ufere 
negotiating  about. 

Therefore,  where  S.  undertook  to  do  certain  work  on 
terms  embodied  in  a  letter  of  his  to  the  appellants,  and 
which  '*  provided  that  8.  should  be  allowed  an  additional 
percentage  on  the  estimate  of  £35,000  in  the  event  of  his 
being  able  to  reduce  the  total  cost  of  the  work  below 
£30,000," 

(a.)  Beported  by  C.  H.  Qbaptok,  Bsq.,  Barristsr- 
at-Law. 
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Court  of  Afpkal. 


AnDBBSON  v.  VlGABT. 


OouBT  OP  Affial. 


Finding  that  the  rabbits  on  the  farm  were  doing 
damage  to  his  orops,  the  defendant  caus^nl  them  to 
be  trapped. 

The  plaintiff  brought  this  action  for  trespass  to  his 
exdnsiYe  right  of  sporting,  and  he  oLiimed  damages 
and  an  injonotion. 

The  defendant  pleaded  that  he  was  entitled  to  trap 
the  rabbits  by  virtue  of  the  Ground  Game  Act,  1880. 

The  question  was  whether  the  occupier  of  a  farm, 
who  was  also  the  owner,  was  entitled  to  the  benefits 
of  the  Ground  Game  Act. 

Wright,  J.,  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Dviket  Q,G.y  and  BodiUy,  for  the  appellant.— The 
Ground  Game  Act,  1880,  was  passed  to  confer  a  new 
statutory  right  on  agricultural  tenants.  The  word 
"  occupier  '*  throughout  the  Act  means  tenant,  and 
does  not  include  occupying  landlord.  The  Act  has 
no  application  where  the  landlord  is  in  occupation : 
amith  ▼.  Hunt,  64  L.  T.  Rep.  422,  34  W.  B.  Dig.  79. 

FoGte,  Q,0.,  and  ClaveU  Salter ,  for  the  respondent. — 
The  word  "  occupier  "  in  the  Act  includes  occupying 
landlord.  So  long  as  an  occupying  landlord  has  not 
alienated  the  rights  of  shooting  he  does  not  want  the 
protection  of  the  Act,  but  as  soon  as  he  does  alienate 
them  he  wants  tiie  protection  of  the  Act  as  much  as 
a  tenant  does.  Smith  v.  Hunt  was  a  decision  on 
section  6  of  the  Act,  which  does  not  speak  of 
'*  occupier "  at  all.  And  in  that  case  there  was  no 
severance  of  the  shooting  rights. 

A.  li.  SiOTH,  L.J. — Although  I  am  in  the  minority 
I  have  a  strong  opinion  that  this  appeal  ought  to  be 
allowed.  Hie  question  is  whether  we  Ground  Game 
Act  was  passed  in  the  interests  of  landlords  as  well  as 
of  tenants.  Speaking  for  myself  I  have  no  doubt 
that  it  was  passed  for  the  purpose  of  protecting 
tenants  against  their  landlords  and  not  of  protecting 
landlands  against  their  tenants.  Then  does  the  word 
"  occupier,'  which  occurs  all  through  the  Act,  include 
a  landlord  who  has  no  tenant  P  In  the  year  1880 
landlords  were  in  no  need  whatever  of  the  protection 
which  the  Act  was  intended  to  afford.  They  had 
everything  in  their  own  hands.  It  is  suggested 
that  the  Act  was  passed  in  the  interests  of  good 
husbandry.  It  seems  dear  to  me  that  it  was 
passed  to  protf^ct  tenants  whose  crops  were  being 
eaten  up  by  ground  game  in  consequence  of  their 
landlords  failing  to  keep  down  the  ground  game. 
The  Act  is  intihued  '*  An  Act  for  the  better  protection 
of  occupiers  of  land  against  injury  to  their  crops 
from  ground  game.'*  The  word  *' occupiers"  there 
must  mean  tenants.  Where  the  occupier  of  a  farm  is 
the  landlord  himself,  he  is  completely  domintUt  and 
does  not  require  any  protection.  The  preamble  says, 
**  Whereas  it  is  expedient  in  the  interests  of  good 
husbandly,  and  for  the  better  security  for  the  capital 
and  labour  invested  by  the  occupiers  of  land  in  the 
cultivation  of  the  soil,  that  further  provision  should 
be  made  to  enable  such  occupiers  to  protect  their 
crops  from  injury  and  loss  by  ground  game."  There 
again  "  occupiers "  must  mean  tenants.  Then 
section  1  enacts  that  "  Every  occupier  of  land  " — i.e., 
every  tenant — **  shall  have,  as  incident  to  and 
inseparable  from  his  occupation  of  the  land,  the  right 
to  kill  and  take  ground  game  thereo/i,  concurrently 
with  any  oti)er  person  who  may  be  entitled  to  kill 
and  take  ground  game  on  the  same  land."  An 
occupier  of  land  who  was  the  landlord  and  had  no 
tenant  would  not  require  such  a  right  to  be  conferred 
on  him  by  the  statute.  Then  follow  three  provisoes, 
in  each  of  which  "occupier"  again  clearly  means 
tenant ;  this  is  specially  obvious  in  the  third  proviso 
with  regard  to  moorlands.    The  same  considerations 


apply  to  the  following  sections  2,  3,  4,  and  5.  in 
none  of  which,  as  it  appears  to  me,  can  the  mA 
**  occupier  "  mean  landlord.  Whether  or  not  we  mn 
right  in  our  judgment  in  Smith  v.  Hunt  on  the 
construction  of  Fection  6, 1  am  of  opinion  tfast  tla 
main  provisions  of  the  Act  are  in  the  interestB  of 
tenants,  and  that  they  are  only  to  be  brought  iots 
play  in  cases  where  there  is  both  a  landlora  sad  a 
tenant.  I  therefore  think  that  the  appeal  ougiit  to  bi 
allowed. 

YAUGHAir  Williams,  L.  J.— I  am  of  opiuico  tbt 
the  judgment  of  Wrip;ht,  J.,  is  oorreot.  We  have  to 
determine  the  meaning  of  the  words  ''occupurof 
land  "  in  the  Ground  Game  Act.  It  does  not  seem  to 
me  to  be  necessary  to  limit  the  meaning  of  the  wordi 
in  any  way.  I  think  we  may  take  them  as  mannu 
what  they  naturallv  mean— viz.,  an  occapier  of  land. 
I  do  not  sav  that  the  Act  was  passed  for  the  protoc- 
tion  of  luidlords,  but  neither  ao  I  know  that  it  «h 
passed  only  for  the  protection  of  tenants.  I  think  it 
was  passed  to  prevent  the  separation  of  the  right  ol 
killing  and  taking  ground  game  from  the  oocimatifli 
of  land.  It  provides  that  every  occupier  of  laaa  dull 
always  have  the  statutory  right  of  killing  and  toJciig 

ground  game  inseparable  from  the  oocupation  of  Ui 
nd.  That  right  is  given  subject  to  oertain  Ixmito- 
tions.  Those  fimitations  are  inapplicable  to  the  omb 
where  a  landlord  occupies  his  own  land  and  retua 
the  rights  of  shooting.  I  think  that  Smith  v.  Hvt 
was  rightiy  decided.  In  that  case  there  wm  dd 
alienation  of  the  shooting  rights  and  no  occasion  tor 
the  statutory  risht.  Where,  however,  a  lindM 
occupies  his  own  land,  but  has  alienated  the  righto  of 
shooting,  the  limitations  are  applicable.  This  vieva 
strengthened  by  section  2,  which  is  wide  enough  to 
cover  tiie  case  of  an  occupier  who  is  also  landowner  m 
well  as  that  of  an  occupying  tenant.  I  wish  to  aiy 
plainly  that  there  is  nothing  in  my  judgment  whi^ 
involves  the  proposition  that,  where  a  landlord  to  to 
occupation  and  has  not  parted  with  the  righto  of 
shooting,  tins  Act  has  any  operation.  In  anon  a  tm 
1  think  it  has  no  operation. 

BoMlEB,  L.J.— I  think  that  the  Jadgment  of 
Wright,  J.,  ought  to  be  affirmed.  In  my  opfanos 
the  policy  of  the  Ground  Game  Act  is  to  insure  thit 
all  occupiers  of  land  shall  have  the  right  to  kiQ  sad 
take  ground  game.  The  Legislature  intended  to  give 
that  right  to  all  occupiers  of  land  who  withonittito 
Act  would  not  have  such  right.  Subjeot  to  that  it 
seems  to  me  that  the  Act  contemplates  ooaapen  of 
all  sorts.  It  does  not  on  the  face  of  it  draw  ai^ 
distinction  between  different  kinds  of  oocupiers.  The 
object  of  the  Act  to  be  gathered  from  the  title  aid 
the  preamble  is  to  provide  protection  for  the  ooeoptoa 
of  land  against  injury  to  their  crops  from  gronad 
game.  Such  protection  is  necessary  tor  oooopisnof 
every  kind,  who,  not  having  the  rights  of  sfaootto^ 
cannot  keep  down  the  ground  g^me.  The  Act  doai 
not  seem  to  me  to  be  an  instance  of  cLass  lagto- 
lation;  it  does  not  purport  to  eoLclnde  wesUj 
persons  from  its  benefits.  The  intention  afpa0 
to  be  that  all  occupiers  of  land,  if  not  sbli 
otherwise  to  keep  down  ground  game,  an 
to  have  the  right  given  by  the  Act  .B 
is  argued  that  an  oocupier  within  the  iusairi»C 
of  the  Act  must  have  only  a  chattel  intend 
in  the  land.  I  cannot  see  why.  The  policy  ol  th* 
Act  applies  to  an  owner  in  fee  as  mnoh  as  to  a  tssast 
for  a  long  term.  I  see  nothing  to  jtutity  ths  ^ 
tiuction  that  is  sought  to  be  drawn ;  and.  if  it  «■* 
drawn,  I  think  it  would  cause  injustioe  in  the  wodnf 
of  thA  Act.  For  instance,  take  the  case  of  a  landtord 
who  has  an  agricultural  tenant,  and  «i^o  has  gnf^ 
f^  lease  of  shooting  rights.    The  levee  of  the  aiioottof 
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rights  cannot  interfere  with  the  right  of  the  agrionl- 
tml  tenant  to  kill  and  take  game.  Sappose,  tiien, 
that  the  agrionltnral  tenant  absoonds,  and  that  the 
landlord  ffoee  into  poBsession.  According  to  the  con- 
tention of  the  appellant,  the  landlord  woidd  then  be 
ohUged  to  work  the  farm  subject  to  the  right  of  the 
leesee  of  the  shooting,  if  he  thought  fit,  to  let  the 
poimd  game  mnltij^y.  Why  should  the  rights  of 
the  lessee  of  the  shootinff  be  thus  enlarged?  Take 
another  case.  A  young  Farmer  is  lessee  of  a  farm  of 
which  his  father  is  owner  in  fee,  and  the  father  has 
let  the  shooting  rights.  Suppose,  then,  that  the  father 
dies,  and  the  son  succeeds  as  heir,  so  that  his  lease 
becomes  merged  in  the  freehold.  According  to  the 
appeUant  the  son  loses  his  statutory  riffht,  and  the 
iMsee  of  the  shooting  acquires  a  right  nHhioh  he  did 
not  before  possess.  I  do  not  think  we  should  be 
justified  in  saying  that  we  were  forced  to  put  that 
construction  on  the  Act  by  something  which  is  cer- 
tainly not  in  the  Act  itself,  but  is  supposed  to  have 
been  the  reason  of  the  Act.  In  my  opinion,  all 
occupiers  of  land  are  within  the  Act  so  long  as,  apart 
from  the  Act,  th^  have  not  the  right  to  kill  and  take 
£round  game.  The  case  of  Smith  y.  Htmt  was  on  a 
difierent  footing  from  the  present  case,  and  in  my 
omnion  that  decision  does  not  confiict  with  the  view 
which  I  am  taking. 

A])pedl  di8mi$ded, 

SolioitQrB  for  the  appellant,  Mann  &  Orimp,  for 
Eaeher  A  Miehdmore,  Newton  Abbot. 

Solioitora  for  the  respondent.  Church,  Benddl  Todd, 
A  a>.,  for  Baker,  WaUs,  Ahop,  &  Woolcomhe,  Newton 
Abbot 


smd  I 
.)    i. 


l£ay  16. 


From  Ohan.  Div. 

(Lord  Alverstone,  M.B.,  and 

Bigby  and  Ck>llins,  L.JJ. 

WSLBBAGH    InCANDBSOBNT    GaS    LiOHT    Oo.    V. 

Nxw  SxTirLiaHT  Incandbsgeeit  Oo.  (a.) 

PraeUce — Interrogatories— Officer  of  company — Know^ 
ledge — MaUers  previous  to  formation  of  company — 
Course  of  employment  —  Sufficiency  of  answers -- 
B.  8.  C,  ard,  31,  rr.  5,  24. 

A  corporation  answering  interrogatories  by  the  proper 
officer  is  in  the  same  position  as  an  individual.  The 
officer,  thertfort,  who  answers  on  hehalf  of  the  corpora- 
Uen  cannot  be  compelled  to  inquire  of  the  officere,  eervants, 
w  agents  of  the  corporation  as  to  matters  which  happened 
before  the  corporation  came  into  existence,  or  their  know^ 
ledge  of  wAicA  was  not  acquired  by  them  as  servants  of 
ihe  corporation  and  in  the  ordinary  course  of  its  business. 

This  warn  an  appeal  from  au  order  of  Byrne,  J., 
kbat  a  farth«r  ana  better  answer  should  be  given  to 
interrogatories. 

The  action  was  brought  by  the  plaintiff  company 
m  the  ground  of  the  infringement  oy  the  defendants 
>f  letters  ^tent 

The  plamtiff  company  was  incorporated  in  1897, 
ind  acquired  the  business  and  assets  of  an  old  com- 
pany tm  a  going  concern.  The  officers  and  seryants 
if  the  old  oompany  were  continued  in  the  employ- 
sent  of  the  plaintin  company. 

The  lettera  patent  related  to  the  use  of  thorium  and 
ledum  for  the  purpose  of  impregnating  incandescent 
nantlee,  and  by  their  particulars  of  objections  the 
lefendants  allied  want  of  novelty  because  of  the 

(a.)  Beported  by  J,  1.  SnBLnro,  Bsq.,  Barrister- 
at-Law. 


user  of  these  materials  for  the  purpose  by  the  old 
oompany  in  1891  and  1892. 

Byrne,  J.,  gave  leave  to  the  defendants  to 
interrogate  the  secretary  of  the  plaintiff  company  as 
to  the  user  of  these  materials  by  the  old  company. 

The  secretary  by  his  answer  stated  that  he  had  no 
personal  knowledge  whatever;  that  he  had  made 
mquiri^sof  the  directors,  officers,  servants,  and  agents 
of  the  plaintiff  company  as  to  what  knowledge  they 
had  acquired  in  the  course  of  their  employment  by 
the  jplaintiff  oompany,  and  had  been  unable  to  obtain 
any  information  mm  them,  they  informing  htm  that, 
as  such  directors,  officers,  servants,  and  agents,  they 
had  no  knowled^  of  the  matter.  He  also  stated 
that  he  was  advised  that  he  was  not  bound  to  make 
inquiries  of  any  persons  who  might  happen  to  be 
diroctors,  officers,  servants,  or  agents  of  tne  plaintiff 
oompany  as  to  any  information  they  might  possess 
aoddentally,  not  in  the  course  of  their  emplo3rment 
and  not  in  the  ordinary  course  of  their  business  as 
such ;  and  he  had  therefore  not  made  such  inquiries. 

The  defendants  applied  for  an  order  that  the 
secretary  should  give  a  further  and  better  answer  to 
the  interrogatories,  and  Byrne,  J.,  made  an  order  to 
that  effect. 

The  plaintiff  company  appealed. 

MouUon,  Q.O.,  T.  Terrell,  Q.C.,  and  A.  J.  Walter^ 
for  the  appeal. 

Bousfidd,  Q,0.,  and  Neill,  cgntra. 

The  following  cases  were  referred  to  :  M'Initosh  v. 
The  Cheat  Western  Bailway  Co.,  4  De  G.  &  Sm.  602, 
644 ;  Be  Bamed*s  Banking  Co,,  15  W.  B.  624,  L.  B. 
2  Ch.  App.  350 ;  Moline  v.  Tasmanian  Railway  Co,,  32 
L.  T.  Bep.  828,  23  W.  B.  Dig.  177 ;  BoUkow,  Vaughan, 
&  Co.  V.  Fisher,  31 W.  B.  236, 10  Q.  B.  D.  161 ;  Chaddock 
V.  British  South  Africa  Co.,  44  W.  B.  668,  [1896]  2 
Q.  B.  163. 

Lord  Alvebstonx,  M.B.— This  case  raises  a  some- 
what important  and  perhaps  in  some  respects  a  novel 
point ;  but  we  do  not  think,  after  the  full  arguments 
we  have  beard,  that  it  is  necessary  for  us  to  Uke  any 
further  time  to  consider  before  delivering  our  judg- 
ment. 

The  case  arises  by  way  of  appeal  from  a  decision  of 
Byrne,  J.,  who  has  thought  that  the  answer  of  the 
secretary  of  the  plaintiff  oompany  is  insufficient,  the 
main  point  of  principle  being  reused  by  the  second 
paragraph,  whi&  I  will  read : 

"  I  have  been  advised  and  believe  that  I  am  not  bound 
for  the  purpose  of  answering  the  interrogatories  to 
make  inquiries  of  any  persons  who  may  happen  to  be  at 
the  present  moment  directors,  officers,  servants,  or 
agents  of  the  plaintiff  company  as  to  any  knowledge 
or  information  they  may  possess  accidentally,  not  in 
the  course  of  their  employment  by  the  plaintLff  com- 
pany, and  not  in  the  ordinary  course  of  their  bosineis 
as  such,  and  I  have  therefore  not  made  such  inquiries.** 

The  question  therefore  that  arises  is  whether  or  not 
the  officer  of  the  company  who  has  been  ordered  to 
answer  interroffatories  is  bound  to  make  inquiries  as 
to  the  knowle^e  and  information  of  the  persons  from 
whom  he  ought  to  seek  information  as  to  the  affairs 
of  the  company,  with  regard  to  matters  which  are 
outside  those  affairs,  and  which  may  have  arisen 
before  the  oompany  was  incorporated. 

I  think  it  would  perhaps  be  convenient,  in  order 
that  my  judgment  at  any  rate  may  be  understood, 
that  I  should  state  a  little  more  specifically  the  actual 
way  in  which  the  case  is  raised  so  far  as  it  is  materiaL 
It  appears  that  the  plaintiff  company  was  incorporated 
to  purchase,  and  did  purchase,  one  of  the  incandescent 
liffht  patents.  It  appears  that  this  patent  had  pre- 
v&nsly  belonged  to  the  vendors,  a  former  company, 
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and  that  among  the  managers  there  were  offioere  who 
appurently  hiM  been  in  the  emplo^ent  of  the 
prerioufl  company,  as  well  as  the  plamtiff  company, 
and  it  is  suggested  by  the  partictdars  of  objections  that 
the  defendants  have  pat  m  in  an  action  for  infringe- 
ment of  the  patent  that  at  some  time  prior  to  uie 
aotoal  taking  out  of  that  patent  the  patented  inven- 
tion had  been  worked  by  the  predecessors  of  the 
company,  and  I  do  not  know  whether  it  is  not  sug- 
gested also  by  somebody  before  the  first  company  was 
formed,  bat,  I  will  take  it,  by  the  predecessors  of  the 
company ;  therefore,  no  doabt  it  will  be  a  material 
matter  to  discass,  when  the  action  comes  to  be  tried, 
whether  that  allegation  is  trae. 

Now,  I  am  of  opinion  that  Byrne,  J.,  has  gone  too 
far«  In  my  opinion  in  sabstance  the  dbiection 
that  was  taken  by  the  '  officer  of  the  plaintiff 
company  is  a  weU-foanded  objection,  and  assaming 
that  he  has  honestiy  made  inTestigation  as  to  the 
affSairs  of  the  company,  he  is  not  bound  to  inquire  as 
to  things  which  ^ppened  before  the  company  was 
constituted,  or,  it  may  be,  as  to  matters  that  come  to 
the  knowledge  of  servants  of  the  company  quite 
apart  from  their  position  as  such  servants. 

We  have  been  addressed  very  clearly,  and  I  do 
not  think  at  too  great  a  length,  with  regard  to  the 
old  practice.  Sp^ddng  for  myself,  I  do  not  think 
there  is  very  much  difference  between  the  practice  as 
it  now  stands  and  the  practice  as  it  existed,  certainly 
before  the  Judicature  Act.  I  understand  that  an 
order  is  made  on  a  company,  as  upon  anybody  else, 
to  answer  interrogatories.  In  order  that  those 
interrogatories  may  be  answered,  some  officer  of  tiie 
company  has  to  answer  them,  and  the  court  un- 
questionably has  discretion  to  say  ^o  shall  answer, 
and  would,  in  the  exercise  of  that  discretion,  in  my 
opinion,  choose  the  officer  who  knew  of  his  own 
Imowledge  most  about  the  questions  about  which  he 
was  being  interrogated.  But  the  questions  as  to 
which  he  is  being  interrogated  still  are,  and  still 
ought  to  be,  with  reference  to  the  business  of  the 
company,  and  while  I  should  apply  to  such  an  officer 
the  same  rules  as  are  laid  down  in  a  case  to  which 
our  attention  has  been  called  as  to  the  duty  to  answer 
to  the  best  of  his  knowledge,  information,  and  belief, 
still  it  must  be  to  the  best  of  his  knowledge,  informa- 
tion, and  belief  with  reference  to  the  uBadrs  of  the 
company,  and  not  with  reference  to  tiie  affairs  of 
anytiiing  else.  Now,  it  is  suggested  that  rules  1,  5, 
and  24  of  order  31  enable  us  to  decide  thid  question. 
I  do  not  think  myself  that  there  are  any  specific 
words  in  any  of  the  rules  which  decide  the  question 
one  way  or  another.  Take  rule  24,  which  has  been 
so  mu<ui  relied  on  by  the  appellants.  The  words 
are:  '*Any  party  may  at  the  trial  of  a  cause, 
matter,  or  issue,  use  in  evidence  any  one  or 
more  of  the  answers,  or  any  part  of  the  answers, 
reserving  to  the  judge  discretion  to  use  the 
rest."  In  my  judgment  that  rule  was  only 
directed  to  the  use  that  can  be  made  of  an  answer 
when  the  answer  has  been  filed  on  behalf  of  a  party. 
I  do  not  think  those  words  were  meant  to  determine 
this  question.  I  think  the  solution  of  this  question 
rests  upon  this  broad  ground:  What  is  tiie  real 
position  of  a  person  who  answers  an  interrogatory  P 
It  seems  to  me  that  whether  you  speak  of  an  in- 
dividual who  has  to  get  information  from  his  servants, 
or  whether  you  speak  of  a  company  that  answers  by 
a  secretary  or  manager,  who  also  has  to  get  informa- 
tion from  other  officials,  the  reason  why  the  answer 
can  be  read  is  that  when  it  has  been  answered 
according  to  the  rule  which  I  have  indicated  it  is  a 
statement  on  the  part  of  the  party  by  which  he  is 
bound.  I  do  not  want  to  say  that  no  case  may  arise 
in  which  a  person  answering  on  behalf  of  a  company 


may  not  be  able  to  protect  himself  in  aome  waj  or 
other  by  the  form  of  the  answer;  bat,  apeatlug  d  k 
as  a  statement  of  fact,  I  think  the  answer  tD  tk 
interrogatory  is  intended  to  be  praotioaUy  an  adni- 
sion  by  the  person  making  the  statement,  orstsij 
rate  an  answer  by  which  under  ordinary  amm- 
stances  he  would  be  bound.    It  waa  said  tiiat  ite 
defendants  did  not  want  to  take  it  as  an  admiaBoa; 
they  were  content  to  take  the  answer  as  giviog  Am 
information,  and  not  as  being  a  statement  uy  tb 
plaintifiii.    I  personally  am  not  aware  of  aay  cm 
which  has  contemplated  answers  to  inteRog^tona 
being  framed  in  that  way.  It  seems  to  me  that  it  nigk 
let  in  a  very  dangerous  practice,  for  it  might  tin 
enable  a  person  to  set  the  oeneflt  of  heazaay  erideBfl^ 
or  of  evidence  whi^  would  not  be  admissible  beion 
the  court,  simply  because  he  had  forced  a  defendiBt 
company  through  their  officer  to  make  an  ioqaij, 
I  thmk  I  should  come  to  this  oonclasion  wifthont  taj 
previous  authority,  and  I  do  not  know  that  it  ean  n 
said  that  there  is  any  absolute  authority,  bat  I  anBt 
say  that  I  think  that  the  opinion  of  Somith,  LJ^  m 
Chaddock*$  ca$e,  which  coincides  with  tlie  view  I  a 
expressing,  is  certainly  an  opinion  wfaidh  ought  nol 
lightly  to  be  disregarded,  where  he  says,  **  1  Hoik 
the  meaning  of  ord.  31,  r.  5,  must  be  tfa&t  if  a  js^g* 
thinks  a  member  of  a  company  is  in  aach  a  ponka 
with  regard  to  the  company  that  he  is  a  proper  p&mm 
to  answer  interrogatories  on  their  bcman  he  nsj 
oidiBr  him  to  do  so,  and  his  answers  in  that  case  viS 
bind  the  company."    Certainly,  as  I  andecBtaod  thi 
old  practice,  to  a  large  extent  it  depended  npon  fti 
theory  that  tiie  person  answering  had  to  search  Mi 
conscience  and  answer  in  reference  to  the  matter  ao 
that  the  stetements  made  by  him  woald  be  biadiog 
upon  him,  and  although  it  is  quite  true  that  the  kit 
Master  of  the  Bolls,  Brett,  IlJ.,  and  lindley,  U.. 
in    BokkoWf    Vdughan,    &    Go.  v.  Fiaker    may  not 
have  had  this  particular  argument  in  their  tsaik, 
yet  still  it  is  to  be  noted  that  they  speak  of  t 
person  being   bound ,  to   answer   as    to   what  m 
known  to  his  servante  in  the  course  of  his  basiDM 
and  not  what  they  came  to  know  accidentally.   B 
seems  to  me  that  the  principle   which   lies  at  ^ 
bottom  of   tins  distinction  is  that  you  are  imSj 
intended  to  get  the  answer  of  the  party  tiiroagh  tibe 
knowledge  of  those  persons  for  whose  Imowledge  fte 
party  is  responsible,  and  you  are  not  intended  to  mt 
iDtotrogatories  or  the  answers  to  them  for  theparpOR 
of  a  channel  to  procure  information  which  wxnild  sfst 
be  binding  upon  parties  by  whom  it  was  prodaoedL 
but  which  may  have  some  mdireot  advantage  to  &• 
person  by  whom  the  questions  have  been  put  hxwuL 
If  I  could  have  seen  that  there  was  some  ass  thai 
could  be  made  of  the  further  investigation  hj  tki 
secretary  which  would  have  brought  the  ansven 
within  the  rules,  I  should  have  been  dispoewi  ts 
require  further  answers  to  be  given.    It  seems  to  at 
that  the  question  of  principle  is  clearly  raised  in  tftv 
case  and  for  the  reasons  I  have  given,  I  thiDk  tbt 
judgment  of  Byrne,  J.,  went  too  far  and  tiiat  tUi 
appeal  ought  to  be  aJlowed. 

BiGBY,  L.J. — In  my  opinion  there  never  was  117 
principle  that  there  should  be  obtained  fcon  m 
incorporated  company  mere  discovery  than  could  te 
got  from  individufds.  All  the  practice  has  hsea  a 
sort  of  makeshift  endeavour  to  get  the  same  sortoi 
discovery  as  far  as  possible  on  oath  from  a  comftaif 
that  is  got  from  individuaLs. 

Now  I  begin  with  what  I  conceive  to  be  the  eoosflk 
conclusion  from  all  the  practice  and  the  anthoriiin 
in  the  case  of  an  individual.  Can  yon  insiat  upon  ^ 
individual  going  out  of  his  way  to  ooUeot  evidsDfls  for 
the  plaintiff?     Certainly  not    The  individual  lAo 
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ohoofles  or  is  obliged  to  have  his  affairs  transaoted  by 
lerYants  and  agents  could  not,  l^  keeping  ignorant 
himaelf,  dedine  to  answer  what  ne  would  have  been 
obliged  to  disclose  if  he  had  manaff ed  his  own  affairs 
himself,  and  therefore  it  is  inouno^ent  upon  him  to 
ask  from  anyone  who  had  acted  for  him  what  they 
knew  about  it  in  the  course  of  their  employment,  but  he 
was  not  obliged  to  tak  and  fiieref ore  he  was  not  obliged 
te  answer  as  to  anything  that  they  had  happened  to 
pick  up  outside  the  course  of  their  emplb3rment. 
That,  1  think,  is  sufficiently  illustrated  in  tne  case  of 
BdckoWf  Vaughar^  <lk  Co,  t.  FUher^  and,  as  I  under- 
stand, is  the  rule  of  the  court. 

Coming  then  to  the  case  of  a  corporate  body,  the 
Srst  idea  was  to  have  a  proper  omcer  made  party, 
ind  to  set  discovery  from  him.  It  is  unnecessary  to 
SO  into  the  history  of  that,  but  it  became  established 
Jiat  you  might  nu^e  the  proper  officer  of  a  corpora- 
ion  party  to  the  action  in  order  to  obtain  from  him 
lisoovery ;  but  he  was  not  bound  to  give  discovery 
m  any  other  principle  than  any  other  party  would  be. 
The  importance  was,  that  you  got  discovery  on  oath 
zom  him,  but  the  answer  so  made  by  him  was  in 
fzactly  the  same  position  as  the  answer  of  any  otiier 
Mrson  who  happened  to  be  a  co-defendant,  and, 
mong  other  thi^^,  it  could  not  be  read  as  evidence 
gainst  his  co-defendant,  the  company.  By  degrees 
re  have  altogether  moved  away  from  that  practice ; 
nd  I  think  in  WiUon  v.  Church,  28  W.  B.  284,  it  was 
lid  down  that  the  old  practice  had  gone.  The  practice 
ow  is  to  get  against  the  corporation  an  order  that 
bey  shall  put  in  an  answer  tibrough  the  proper  officer, 
rhoever  he  may  be,  and  I  do  not  see  how  you  can 
void  the  conclusion  that  the  answer  so  put  in  by 
16  corporation,  not  by  a  co-defendant  any  longer, 
lOst  1)6  capable  of  being  read  against  them. 
^  therefore  becomes  very  im{>ortant  that  such 
1  officer  should  not  include  in  the  answer,  or 
»  bound  to  inquire  into  matters  which  the  cor- 
iratioii  or  the  company  themselves,  if  they  had  been 
dividuals,  would  not  have  been  bound  to  trouble 
lemselves  about— that  is  to  say,  the  knowlege 
'  outsiders,  or  the  knowledge  even  of  their  servants, 
it  were  acquired  otherwise  than  in  the  course  of 
eir  employment.  I  cannot  say  that  it  would  not  b^ 
pable  of  being  read  against  the  corporation.  I 
rrtain  from  saying  that  it  would  be  absolutely, 
d  m  all  cases,  bmding  upon  them,  for  if  they 
)re  able  to  make  dear  that  any  of  the  answers 
wen.  were  mistaken  or  otherwise  wrong,  I  cannot 
f  they  could  not  do  so,  but  it  seems  to  me  that 
)  officer,  in  gaining  tiie  information  that  he  is 
and  to  disclose^  is  in  the  same  position  as  any 
[▼ate  individual  acting  in  his  own  business  for  him- 
fy  and  is  not  bound  to  go  further.  I  think,  there- 
by that  this  order  of  Byrne,  J.,  that  tiie  secretary 
mid  put  in  a  further  answer,  meaning,  as  it  does, 
my  understanding  of  it,  that  he  shall  go  to  all  the 
Loers  of  the  company,  who,  by  accident,  and  apait 
m  the  course  of  their  employment  by  the  company, 
re  £[Ot  any  knowledge,  collect  it,  and  put  it  into 
\  answer,  is  not  founded  upon  a  right  principle, 
I  izK  fact  the  order  ought  to  be  discharged. 
riien  it  is  said  yon  have  always  got  a  right  to  go 

tlie  person  who  knows.  Very  well.  Within 
per  limits  that  is  a  right  principle.  If  vou  are 
airing  into  details,  for  instance,  of  a  manufactory, 
ronld  be  idle  to  suggest  that  you  should  go  to  the 
retary,  who  probably  does  not  know  one  tiling 
o  another  in  the  manufactory,  when  there  may  be 
mportant  officer  or  manager  of  the  manufactory 
>   oould  give  jou  reasonable  and  plain  answers; 

I    do   not  think,  because  you  can  argue  from 
oixnding    circumstances    that    Bo-and-so,    who 
to  DC  an  officer  of  the  company,  happens  also 


to  be  able  to  tell  you  the  truth  about  particular 
matters,  that  that  makes  him  the  proper  officer;  and 
above  all,  I  do  not  think  you  can  go  from  one  to 
another.  You  have  had  an  answer  from  the  secretarjr, 
and  that  ought  to  satisfy  you.  It  may  not  oontam 
everything  that  you  want,  but  if  it  contains  all  that 
you  are  entitlea  to,  you  cannot  then  go  to  other 
persons  and  ask  them  what  they  know  about  the  matter 
mdependently  of  the  question  how  they  acquired  the 
knowledge ;  and,  indeed,  I  do  not  see  that  you  can  get 
any  answer  from  them.  The  answer  here  seems  to  me 
to  fulfil  all  the  objects  of  an  answer ;  it  gives  the 
defendants  in  this  case  as  much  as  they  would  have 
been  entitled  to  if  the  plaintiffSw  had  be^  individuals, 
and  there  tiie  duty  of  the  court  ends.  You  are  not 
going  to  go  round.  If  you  go  to  another,  why  not 
go  to  a  tmrd,  and  then  a  fourth,  and  find  out^  among 
them  someone  who  happens  to  know  something  that 
this  company  knows  nothing  about  at  all,  and  that 
he  has  not  acquired  in  the  business  of  the  company  P 
You  have  had  an  answer,  the  answer  is  a  suffideni 
answer,  and  I  tlunk  that  no  further  order  should  be 
made. 

We  have  heard  arguments  based  on  the  theory,  for 
instance,  that  this  is  a  partnership.  It  appears  to  me 
the  plain  answer  is  that  it  is  not  a  partnership.  It  is 
a  corporation.  No  doubt  there  is  somethinff  in  that 
argument.  For  instance,  if  you  want  to  know  the 
rights  of  the  shareholders  among  themselves,  you 
may  say  company  law  is  based  upon  partnership  law, 
and  find  how  that  can  be  adapted  to  the  case  of  a 
company ;  but  I  am  quite  sure  that  that  argument 
was  never  intended  to  give  a  party  to  an  action  a 
right  to  get  further  or  other  discovery  than  the 
parties  would  have  been  entitled  to  if  the  company 
were  treated  as  a  company  quite  separate  from  the 
law  of  partnership.  I  do  not  think  it  is  necessary  to 
add  anything  further. 

Collins,  L.  J. — I  am  of  the  same  opinion,  and  as 
this  is  a  matter  of  some  importance,  and  we  are 
differing  from  the  decision  of  the  learned  judge 
below,  I  will  add  a  very  few  words% 

I  think  that  when  you  realise  that  the  evidence 
given  by  the  answer  is  the  evidence  of  the  company 
and  not  of  the  individual  who  gives  it,  the  difficulty 
is  solved.  It  seems  to  me  that  on  the  modem  system, 
at  all  events,  the  answers  of  a  company  are  on 
precisely  the  same  footing  as  the  answers  of  an 
individual— that  is  to  say,  they  are  in  both  oases 
admissions  by  the  person  who  makes  them — in  this 
case  the  company.  Being  admissions,  they  can  be 
read  a^^ainst  that  person.  It  is  idle  to  say  that  the 
admissions  can  be  qualified.  That  is  not  ad  rwn  at 
all.  The  question  is,  Does  it  cobob  under  the  category 
of  admission  P  If  it  does  it  can  be  read  against  the 
person  who  makes  it,  with  all  the  sugeestions,  sinister 
or  otherwise,  as  to  the  amount  admitted,  or  the 
qualification  sought  to  be  put  upon  it,  and  that  is 
precisely  tiie  reason  why  when  you  have  to  introduce 
somebody  who  really  is  not  the  company  to  answer 
for  the  company  you  must  hedge  uiat  admission 
round  with  proper  restrictions.  Now,  yon  are 
introducing  necessarily — because  you  cannot  make  a 
corporate  body  answer —somebody  to  answer  for  the 
company.  It  is  obvious  that  that  person  is  not  the 
company,  but  his  function  is  to  give  the  answer  of  the 
company.  Therefore  you  must  put  some  restriction 
upon  the  knowledge  which  he  brings  to  bear  in 
answering  questions.  Where  are  you  to  draw 
the  liner  It  seems  to  me  that  the  line  has  been 
drawn  logically  and  practically  in  the  restriction 
which  has  beexL  put,  I  think  by  Sir  Qeorge 
Jessel,  where  he  says  tiiiat  the  person  who  is  called 
upon  to  answer  is  not  bound  to  answer  as  to  what  he 
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has  learnt  aocidentally,  or  not  in  the  ordinary  oonne 
of  hifl  business.  It  is  the  fanotion  of  the  judge,  with 
the  assistance  of  the  counsel,  when  the  person  is 
named  who  is  to  answer  for  the  company,  to  see  that 
he  is  suoh  a  person  as  will,  from  the  course  of  his 
business  in  that  company,  be  able  to  ffive  the  proper 
information,  which,  when  g^ven,  binds  the  company 
just  as  much  as  if  the  company  itself  were  able  to 
take  an  oath,  but  with  that  limitation  put  upon  it, 
the  answer  is  the  answer  of  the  company,  and  can  be 
read  against  the  company  just  as  it  can  be  read 
against  the  individual.  But  it  is  said  that  the  infor- 
mation obtained  b^  interrogatories  may  be  exceed- 
ingly valuable ;  so  it  may  be ;  but  it  may  be  entirely 
outside  the  function  of  interrogatories,  cr  of  the  court, 
to  help  to  get  that  information.  The  party  desiring 
the  information  has  it  in  his  power,  if  he  desires,  to 
euhpcsna  the  person  who  can  give  him  the  informa- 
tion, and,  if  the  evidence  is  relevant,  it  w^  be 
admitted,  but,  as  my  learned  brother  Bigby  has 
pointed  out,  it  is  by  no  means  part  of  the  duty  of  the 
company,  b^  means  of  its  officers,  to  assist  the  plain- 
tiff in  gattme  up  evidence  to  support  his  case.  It 
seems  to  me  that  the  whole  thing  is  perfectly  logical 
when  you  once  realize  what  I  am  bound  to  say  is 
the  fundamental  principle,  that  these  answers  are  the 
answers  of  the  company  and  not  of  the  individual. 
When  you  once  grasp  that,  it  seems  to  me  that  the 
whole  thing  followR  logically;  and  therefore  the 
decision  of  Byrne,  J.,  in  this  case  was  wrong,  and 
ought  to  be  overruled. 

Appeal  aUoufed, 

Solicitors,  FaUhftUl  dk  Owen;   Michael  Ahrahama 
&  Co, 


AppeaL  \ 

(Collins,  Vaughan  Williams,  |  April  6. 

and  Bomer,  L.JJ.)         ) 

Stuart  v.  Nixon  and  Bbucb.  (o.) 

Maeiter  and  servant— Employers*  liahility — Accident — 
Compeneation — Duration  of  employment — Workmen* b 
Compensatum  Ad,  1897  (60  cfc  61  Vict.  c.  37). 

For  the  dependants  of  a  workman  who  ?uu  mei  hie 
death  by  an  accident  arising  out  of  and  in  the  course  of 
his  employment  to  be  entitled  to  compensation  under  the 
Workmen* s  Compensation  Act,  1897,  it  is  necessary  that 
the  workman,  at  the  time  of  the  accident,  should  have 
been  in  the  employment  of  the  employer  for  at  least  two 
weeks. 

Appeal  from  the  decision  of  the  county  court  judge 
of  Liverpool  on  a  point  of  law  arising  on  a  claim  for 
compensation  unaer  the  Workmen's  Oompensation 
Act,  1897. 

The  appellant  was  the  widow  of  a  deceased 
workman,  who  at  the  time  of  the  accident 
causing  his  death  was  a  stevedore's  labourer  in  the 
employment  of  the  respondents. 

The  deceased  was  a  casual  labourer  and  had 
been  employed  b^  the  respondents  for  five  days 
oontinuoiuly  at  daily  wages.  On  the  fifth  day  he 
was  killed  by  an  accident 

The  countv court  judge  held,  under  Schedule  I.  (a)  (»') 
of  the  Act,  that  the  deceased  bAving  been  emploved  for 
less  than  a  week  the  appellant  was  not  entitled  to 
compensation. 

Leslie  Scott  {Joseph  WaUon,  Q,C.,  with  him),  for  the 
appellant. — ^The  decision  in  Lysons  v.  Andrew  Knowles 

(a.)  Beported  by  P.  B.  Dttbnfobd,  Esq.,  Barrister- 
at-Law. 


A  Sons,  ante,  p.  408,  [1900]  1  Q.  B.  780,  does  not 
govern  this  case,  since  it  turned  upon  daosa  1  {hUi 
Schedule  I.,  where  the  language  is  diffiereat  Ths 
first  part  of  clause  1  (a)  [t)  of  8ch<)dule  I.  jpm 
compeusatinn  pqual  to  the  workman's  earnings  in  tht 
employment  of  the  same  employer  daring  the  thiw 
years  next  preceding  the  injury,  with  a  maximomof 
£300  and  a  minimun  of  £150.  The  rest  of  the  dsiw 
merely  provides  a  method  of  calculating  the  wock- 
man's  weekly  earnings  where  such  a  caloniatioo  ii 
necessary.  The  right  to  oompensation  is  given  bf 
Schedule  I.  In  the  present  case  the  appellaot  ■ 
entitled  to  the  minimum  amount,  £150. 

S^*^9>  Q'C.,  and  A.  G,  Sted,  for  the  renpondeDti, 
were  not  called  upon. 

Collins,  L.  J. — In  my  opinion  the  appeal  mnit  be 
dismissed.  The  question  is  whether  the  cas«  ol  § 
labourer  who  was  employed  only  for  one  day — trimg 
an  extreme  case — and  who  met  with  an  accident  snsiBg 
out  of  and  in  the  course  of  his  employment  on  dni 
day,  comes  within  the  Workmen's  (}ompeos%tioa  Aet 
It  is  contended  that  the  case  of  Lyeons  v.  Awkm 
Knowles  &  Sans  does  not  govern  the  preeent  cass^  b 
that  case  the  workman  who  was  injured,  but  noc 
killed,  by  an  accident  had  at  the  time  of  Iks 
accident  been  employed  by  the  same  employer  fort 
period  less  than  two  weeks.  It  is  said  that  the  obsertsr 
tions  of  the  court  in  that  case  upon  olaiiee  1  (a}  (i) 
are  merely  obiter  dicta  and  do  not  decide  the  piswat 
case,  and  that  the  appellant  is  entitled  to  coniptt- 
sation  to  an  amount  not  less  than  £160.  I  siw  I 
think  I  can  also  speak  for  A.  L.  Smith,  KJ. — atdvad 
at  the  conclusion,  taking  all  the  seotiona  and  pt^ 
visions  of  the  Act  together,  that  the  LegislataDi 
could  not  have  intended  to  introduce  labouecs  of  tUi 
class  into  the  Act.  I  am  not  pressed  with  the  diffi- 
culties of  this  view  suggested  in  the  ai^gnmsnt  I 
cannot  follow  those  diffiOTlties.  I  do  not  thmk  tkst 
clause  1  of  Schedule  I.  creates  any  real  diffienlty  U 
construction  at  alL  Its  meaning  is  reasonably  sispk 
The  first  part  of  clause  1,  which  deals  with  tiie  dw 
of  a  workman,  contemplates,  in  the  first  place,  tkst 
the  workman  should  have  been  in  the  employiiieBt  d 
the  same  employer  during  the  three  vran  mtt 
preceding  the  injury  causing  his  death.  If  la 
earnings  during  those  three  years  amounted  to  or 
exceeded  £300,  the  workman's  dependants  w«di 
get  that  sum.  If  his  «>amingB  did  not  amount  toXSM 
they  would  get  the  amount  of  his  eazninga,  tk 
minimum  sum  being  fixed  at  £150.  So  far  the  cisoR 
relates  to  employment  by  the  same  employer 
the  three  years  next  preceding  the  injury.  The  i 
part  of  the  clause  deals  with  a  case  wMce  the  eotplof* 
ment  is  for  less  than  three  years. 

The  Act  says  that  in  such  a  case  *'  The  anMnmt  d 
his  eaminss  during  the  said  three  yean  diall  k 
deemed  to  be  156  times  his  averaffs  weeUy 
during  the  period  of  his  actual  employnMi ' 
said  employer."  The  compensation  is  basset  npoa  tte 
average  weekly  eamxnffs  during  the  period  natid 
three  years,  ^at  is  subject  to  this,  that  the  eB^kf- 
ment  must  have  lasted  zor  at  least  two  wmAs  I^ 
not  say  that  it  is  absolutely  necessary  that  the  mk- 
man  &ould  have  been  employed  every  day  din^ 
those  two  weeks,  but  the  employment  mist  b» 
suoh  as  to  form  the  basis  for  the  oalmlatinB  cf 
average  weekly  earnings.  That  was  the  r^asosBBg 
adopted  by  this  court  in  Lysons  v.  Andrew  KmoisAs^ 
Sons,  to  which  I  still  aoherp.  It  woold  be  vest 
anomalous  to  hold  that  a  casual  workman  who  ww 
injured  by  an  accident  not  resulting  in  death  wosM 
not  be  entitled  to  any  compensatioQ,  whereas  if  tV* 
workman  died  from  the  effects  of  tlie  aocidsat  &■ 
dependants  would  be  entitled  to  oompiwitioii     ^ 
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Court  op  Appeal.        Pbabob  v,  Loitdon  aicd  SoTTTH-WssTERir  Railway  Co.        Ooxjet  of  Appsal. 


my  opinioii  this  oue  is  governed  by  the  dediedoii  in 
Lyions  ▼.  Andrew  Knowlea  <!k  8otu. 

YATTGHAir  Williams,  L.J.~In  Lyscms  t.  Andrew 
Knowlea  dt  Sans  the  oourt  decided  the  case  on  the 
ground  that,  npoa  the  oonstmction  of  the  Act,  a 
workman  who  has  not  been  in  the  emplovment  of  the 
employer  from  whom  compensation  is  claimed  for  at 
least  two  weeks  is  not  within  the  Act,  and  not  merely, 
as  it  was  contended,  on  the  gioond  that  there  is  no 
provision  for  measoring  the  compensation  to  such  a 
workman  when  the  accident  has  not  resulted  in  his 
death.  I  think  we  must  regard  aJl  the  provisions  of 
the  Act  on  the  basis  that  the  case  of  a  workman  who 
has  not  been  in  the  employment  of  the  employer  for 
M  period  of  two  weeks  is  not  within  tlie  Act  at  all. 
The  appeal  must  therefore  be  dinnissed. 

BoMSK,  L.  J. — I  agree  that  the  case  is  governed  by 
the  decision  in  LymmB  v.  Andrew  Knowlea  dt  8on$. 
Appeal  diamiaaed. 

Solicitor  for  the  appellant,  G.  J.  Linakey^  Liver- 
pool. 

Solioitorsfor  the  respondents,  William  Hurd  <b  Son^ 
for  Oliver  Jonea,  Billaarif  &  Go,,  Liverpool 


April  6. 


Appeal.  ) 

(Collins,  Yaughan  Williams,  [ 

and  Bomer,  L.JJ.)         ) 

Pbasoi  v.  London  and   Sottth-Wsstebn 
Bailway  Co.  (a.) 

Master  and  aervant — Employera*  liability — Accident — 
Oompenaatum  —  Sub'contrador  —  Accident  to  con^ 
trcu:tor*a  workman — Work  ancillary  or  incidental  to 
bueineaa  of  undertakera — Erection  of  railway  atation 
— Workmen' a  Compenaation  Act,  1897  (60  d:  61  Vict. 
c,  37),  M.  4,  7. 

A  workman  employed  by  a  contractor,  who  in  turn 
was  employed  by  a  railway  company  to  erect  a  railway 
station  /or  tJtem,  cannot  recover  compenaation  from  the 
railway  company  for  injuriea  auatained  in  auch  employ- 
ment, since  the  work  undertaken  by  the  contractor  ia 
merely  ancillary  or  incidental  to,  and  ia  no  part  of,  the 
trade  or  buaineaa  of  the  railway  company  within  the 
meaning  of  aection  \  of  the  Workmen*a  Vompenaation 
Act,  1897. 

Appeal  from  the  decision  of  the  judge  of  the 
Southwark  Oounty  Oourt  in  proc^ings  to 
nspooB  compensation  under  the  Worlonen's  Compen- 
aation Act,  1897. 

The  appellant  was  a  painter  in  the  employment  of 
Messrs.  Ferry  ft  Co.,  who  were  builders  and  con- 
bttotors.  They  had  entered  into  a  contract  with  the 
respondents  to  do  such  work  in  the  way  of  alterinp^, 
repairing,  and  p|ainting  the  respondents'  stations  m 
the  Iicndou  district  as  they  might  be  directed  to  do 
by  the  district  engineer  at  a  fixed  schedule  of  prices. 
X7iidf*r  this  contract  Messrs.  Perry  &  Co.  were 
eniiTBgod  in  reconstructing  Hampton  Court  Station, 
and  Uie  appellant  was  employed  by  them  on  the  work 
-when  he  met  with  the  accident  in  respect  of  whidi  he 
olsdmed  compensation. 

The  oounty  court  judge  held  that  the  respondents 
were  not  liable,  because  the  operation  of  sedtion  4  of 
tbe  Act  was  excluded  by  the  clause  at  the  end,  the 
Imilding  of  a  station  being  "  no  part  of  or  process 
ID  tbe  trade  or  business  carried  en  by  "  the  railway 
ooxnpany  being  **  merely  ancillary  or  incidental 
tbereto.'* 

(a.)  Beported  by  P.  B.  Dusntobd,  Esq.,  Banister- 
at-Law. 


J,  2>.  Crawford,  for  the  appellant. — ^The  respondents 
are  liable  under  section  4.  The  case  falls  within  the 
first  ^rt  of  the  section,  and  not  within  the 
exoepnon.  The  work  was  not  merely  ancillary  to, 
but  flesentud  to  the  respondents'  business. 

He  referred  to  South^Eaatem  Bailway  Co.  v. 
Bailway  Commiaaionera,  6  Q.  B.  D.  586,  29  W.  B.  Dig. 
108 ;  '<Jaterham  Bailway  Co.  v.  London,  Brighton,  and 
South  Coast  Bailway  Co.,  1  C.  B.  N.  S.  410. 

Lawaon  Walton,  Q.C,  and  B.  B.  D,  Acland  were 
not  called  upon. 

Collins,  L.J. — I  am  of  opinion  that  the  learned 
jadge  was  perfectly  right  in  this  case.  The  question 
arises  in  tins  way :  The  appellant  was  employed  by  a 
contractor  who  was  engaged  by  the  South- Western 
Bailway  Co.  to  rebuild  or  to  execute  some  repairs  or 
additions  to  the  Hampton  Court  Bailway  Station. 
There  was  a  point  raised  before  the  county  oourt  judge 
as  to  whether  this  man  met  with  his  mjury  in  the 
course  of  his  employment,  bat  I  will  assume  that  he 
WMS  disabled  from  an  accident  arising  out  of  and  in 
the  course  of  that  employment  Inasmuch,  however, 
as  he  was  not  employed  by  the  South- Western  Bail- 
way  Co.  he  could  ouly  make  them  liable  by  virtue  of 
the  provisions  of  section  4  of  the  Workmen's  Com- 
pensation Act,  which  is  in  these  terms :  '*  Where,  in 
an  employment  to  which  this  Act  applies,  the  under- 
takers, as  hereinafter  defined,  contract  with  any  per- 
son for  the  execution  by  or  under  such  oontractcr  of 
any  work,  and  the  undertakers  would,  if  such  work 
were  executed  by  workmen  immediately  employed  by 
them,  be  liable  to  pay  compensation  under  the  Act  to 
those  workmen  in  respect  of  any  accident  arising  out 
of  or  in  the  course  of  their  employment,  the  under- 
takers shall  be  liable  to  pay  to  any  workman  em- 
ployed in  the  execution  of  the  work  any  compensation 
which  is  payable  to  the  workmen  (whether  under  this 
Act  or  in  respect  of  personal  negligence  or  wilful  act, 
independently  of  this  Act)  by  such  contractor,  or 
would  be  so  payable  if  such  contractor  were  an  em- 
ployer to  whom  this  Act  applies."  Now,  to  stop 
there:  This  section,  which  is  certainly  an  enabling 
section  givioff  to  a  person  a  right  against  another 
which  he  womd  not  have  had  but  for  it,  would  impose, 
if  the  Act  stopped  there,  I  think,  a  liability  on  the 
South- Western  Bailway  under  that  section.  They  are 
the  undertakers :  they  have  employed  a  contractor  to 
do  the  work,  and  a  person  employed  by  the  contractor 
in  the  course  of  his  employment  has  met  with  an 
accident,  and  therefore  down  to  that  point  the  section 
would  apply,  but  inasmuch  as  the  L^p;islature  is  con- 
ferring a  Doon  upon  such  persons,  giving  them  aright 
of  action  against  others,  against  whom  but  for  the 
section  they  would  have  had  no  right  or  remedy,  they 
have  ^uite  naturally  dogged  that  boon  with  certain 
conditions  which  are  just  as  much  part  of  the  section 
as  the  primary  enacting  part  itself.  Now  come  the 
conditions  :  "  Provided  that  the  undertakers  shall  be 
entitled  to  be  indemnified  by  any  other  person  who 
would  have  been  liable  independently  of  this  section. 
This  section  shall  not  apply  to  any  contract  with  any 
person  for  the  execution  by  or  under  such  contractor 
of  any  work  which  is  merely  ancillary  or  incidental  to, 
and  is  no  part  of  or  process  in  the  trade  or  business 
carried  on  by  such  undertakers  respectively." 

Now  the  undertakers  in  this  case  are  the  railway 
company,  and  the  work  for  which  they  had  oontraoted 
with  the  contractor  to  do  was  the  building  or 
improving  of  a  railway  station.  It  is  said  that  it  is 
not  work  merely  ancillary  or  incidental  to  the  business 
of  a  railway  company.  In  my  opinion  it  would  bs 
difficult  to  give  a  better  illustration  of  work  which  is 
<* ancillary  or  incidental  to"  as  distinguished  from 
being  the  aotnal  work  or  buBiness  which  the  under« 
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taken  oarrjoD.  The  difficulty  that  arises  in  thii 
is  not  so  nnieh  a  diffionlty  in  oonsteuing  the  section 
as  the  difficulty  in  trying  to  make  it  applicaUe  to  a 
zailway  ooaipan^.  There  aie  plenty  of  other  dasses 
of  work  to  which  this  section  might  apply  withoat 
any  difficulty.  There  is  some  difficulty  in  applying 
it  to  the  case  of  a  railway  company,  becaose  it  is  not 
easy  to  conceive  a  railway  company  letting  oat  or 
contracting  with  others  for  the  pnrpoee  of  doing' any 
part  of  that  business  which  is  thair  own  primary  duty. 
Ton  do  not  find  laQway  companies  contracting  witii 
other  persons  to  drive  their  engines ;  you  do  not  find 
tiiem  contracting  with  other  persons  to  carry  their 
goods  for  them  from  place  to  place.  It  might  be 
done,  but  we  do  not  often  meet  with  it,  and  therefore 
it  is  not  easy  to  pat  an  illostration  of  a  railway 
actoally  contracting  witii  somebody  else  to  do  some- 
thing that  is  not  merely  incidental  to  or  ancillary. 
Bat  the  bosiness  of  a  railway  company  is  to  carry, 
and  "carriage*'  may  of  coarse  embrace  more  than 
mere  haolage;  bat  they  are  boand  to  carry,  and  that 
is  their  primary  daty.  Now,  to  baild  a  railway  station 
does  not  seem  to  be  part  of  their  daty  at  all ;  in  fact 
there  is  no  obligatum  on  the  part  of  a  railway 
company  to  pat  intermediate  stations  alon^  their  line. 
Tbey  most  start  from  some  place  and  arrive  at  some 
place,  bat  dealing  with  the  intermediate  stations  on 
the  line  is  a  matter  within  their  discretion.  They 
had  not  taken  any  statutory  obligation  to  pat  them  at 
all,  or  pnt  tiiem  at  one  place  rather  than  another, 
and  althoash  a  station  is  defined  and  a  railway  is 
defined,  still,  after  all,  the  stations,  when  they  are 
there,  are  ancillary  to  the  main  purposes  of  the  line. 
Nothing  is  carried  at  them,  goods  are  received  at 
them,  but  some  portions  of  the  accommodation  give 
unquestionably  facilities  which  tiie  railway  company 
are  bound  to  give  and  which  are  ancillary.  On  the 
'other  hand  some  parts  of  the  station  frequently  are 
not,  and  what  this  man  was  doins  was  not  anything 
which  the  railway  company  could  describe  as  being 
"  part  of  or  process  in  the  trade  or  business  carried 
on."  Their  trade  is  to  carry  passengers  and  goods 
from  place  to  place,  therefore  it  seems  to  me  the  work 
this  man  was  doing  was  something  ancillary  or  inci- 
dental to  the  ordiiuffy  work. 

If  it  was  necessary  to  refer  to  authority,  I  think 
there  ia  authority  in  this  court  covering  this  very 
case.  There  is  the  case  referred  to  by  Mr.  Orawf  ord 
where  the  owners  of  a  dye  works  applied  to  a  person 
who  deals  with  machinery  to  send  someone  to  look 
over  their  machinery ;  the  person  came  and  met  with 
an  accident  while  engaged  in  doing  it,  and  an  action 
was  brought  by  him  againut  the  owners  of  the  dye 
works,  ft  was  held  in  this  court  that  he  had  no 
remedy  against  the  owners  of  the  dye  works.  He 
was  only  engaged  in  doing  work  which  was  not  their 
primary  work  at  all,  but  which  was  simply  anoillanr 
to  and  incidental  to  their  trade  and  business.  Bfe 
had  no  claim  against  the  dye  works.  Mr.  Crawford 
says  that  point  was  not  necessary  for  the  deoudon  in 
that  case.  It  is  not  very  fully  reported  in  the  Times 
Law  Reports,  but  that  is  my  impression  of  it.  Even 
if  I  am  wrong  I  think  this  was  an  instance  where  the 
work  was  not  the  main  work  of  the  company,  but 
can  onlyproperiy  be  described  as  work  ancillary  or 
inddentaf  to  the  main  business.  For  this  reason  I 
am  of  opinion  that  this  appeal  must  be  dismissed. 

.YAT70HAN  Williams,  LJ.-— I  am  of  the  same 
opinion.  I  will  take  the  most  extreme  hypothesis 
tnat  Mr.  Crawford  put  before  us.  I  will  assume  that 
a  railway  station  is  essential,  and  I  will  also  assume 
that  there  was  an  obligation  upon  the  railway  com- 
pany to  have  this  railway  station,  still  it  seems  to  me 
perfeotiy  dear  that  the  work  of  boilding  a  railway 


station  is  not  a  part  of  or  process  in  tiie  trade  or 
boriness  carried  on  by  the  railway  oompaiy  as  ss 
undertaking. 

BoicKR,  L.J. — ^I  quite  agree,  and  cannoi  add  w^ 
folly  anything  to  idiat  my  learned  brothers  hsis 
said. 

Appeal  dUmieeed, 

Solicitors  for  the  appellant.  Brooks  A  Heller. 

Solicitor  for  tiie  respondent,  5.  Bireham* 


IDtlll  <S01ltt  of  Jf«0ttCC 


In  re  Abohibaxd  D.  Dawitay  (Ldutkd).  (a.] 

Company — Registered  contract — Shcures  subocribed  fm  « 
memorandum — Sale  to  company  for  similar  maiff 
of  shares  —  Identity  of  shares — Rdief — Cbmpnis 
AdL,  1867  (30  A  31  Vid.  e.  131),  s.  25— Cbn^nia 
Ati,  1898  (61  A  62  Vid.  c.  26),  s.  1. 

A  company  uHis  formod  to  take  over  the  htssiness  o/D^ 
and  it  ukm  agreed  that  D.  should  seU  VU  business  ts  ikt 
company  for  4,069  fully-paid  shares.  On  the  formstit^ 
of  the  company  D,  sigmed  the  memorandmm  ofassocUtias 
for  4,069  shares.  StibseguenUy  a  oowtraet  setUng  md  Ik 
terms  of  the  sale  to  the  company  was  duly  JUei  i» 
accordance  with  section  2b  of  the  Compamies  Adtt  IBETu 
There  was  evidence  thai  the  shares  for  which  D.  sigsd 
the  memorandum  were  considered  by  all  parties  to  beik 
same  as  those  issuable  to  him  under  the  contract, 

Heldf  on  a  motion  under  the  Companies  Act^  1896,  i. 
I,  for  an  order  for  filing  afresh  contract,  that  the  cmi 
had  no  power  to  grant  the  rdief 

In  re  F.  W.  Jarvis  &  Co.  (LimitedX  47  FT.  iZ.  ISC, 
[1899]  1  Ch.  193,  followed. 

The  above  company  was  incorporated  nnder  tbe 
Companies  Acts  on  the  7th  of  August,  1897,  wifli  i 
nominal  capital  of  £75,000  in  7,500  shares  of  £lOeBdk 
The  object  of  the  company  was  the  aoquisitioQ  of  tibt 
business  established  by  a  Mr.  Archibald  D.  Dawaiffi 
with  the  stock,  plant,  machinery,  and  bnnwsi 
premises.  The  basis  on  which  the  company  m 
formed  was  the  purchase  from  Mr.  Dawnay  of  ftt 
business  for  £40,690,  bv  the  allotment  to  hhn  or  la 
nominees  of  4,069  fully-paid  shares,  and  a  dnft 
agreement  to  that  effect  was  prepared  beiore  tts 
incorporation  of  the  company  read^  to  be  adopted  \f 
it  and  executed  on  its  incorporatu>n«  Mr.  Dawaaf; 
who  himself  drew  up  the  memorandum  of  assnwafinB, 
signed  it  for  « 4,069*'  shares  of  £10  eaoh  wkfafc, 
though  not  indicated  by  any  numbers,  he  undenstood 
and  were  intended,  as  he  deposed,  to  be  the  ysidrs^ 
shares  which  were  the  consideration  to  be  given  Un 
for  his  business.  He  also  signed  the  memorandms  lor 
200  further  shares,  which  he  paid  for  in  oaeh  fit 
stated  that  he  never  agreed  to  take  any  other  sfasns 
tlum  those  mentioned,  and  that  when  he  signed  ths 
memorandum  he  was  not  aware  his  doing  ao  iiqpfisd 
any  contract  or  obligation  to  pay  cash  for  tbe  4,09 
shares,  and  that  his  signing  for  them  in  those  cv- 
cumstances  was  an  inadvertence. 

There  were  other  subscribers  to  the  memotaBdaai 
for  shares  amounting  in  all  to  231  shares  and  onedhsr 
share  had  since  been  issued,  the  total  iasoe  thus  bosf 
4,501  shares ;  the  remaining  2,999  shares  were  asisr 
issued. 

(a.)  Reported  by  S.  E'.  Williaics,  Baq.,  Banislsr- 
al-Law« 
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In  bb  Abohibaij)  D.  Dawnat  (LnanD). 


High  Oovbt. 


The  agreement  for  the  sale  and  purchase  of  the 
boflinesa  was  duly  executed  on  the  11th  of  Anffust, 
1897,  after  the  incorporation  of  the  company,  and  on 
the  Idth  was  filed  with  the  Begistrar  of  Joint  Stock 
Companies. 

After  reciting  the  objects  and  formation  of  the 
company  it  was  amed  that  the  vendor,  Mr.  Dawnay , 
shonld  sell  and  the  company  should  purchase  the 
business  in  question,  and  ti^t  part  of  tne  considera- 
tion should  be  ''  £40,690  to  be  satisfied  by  the  allot- 
ment to  the  Tender  or  his  nominees  of  4,069  fully 
paid-up  shares  in  the  capital  of  the  company  to  be 
nombered  1  to  4,069  both  molusiTe,"  and  that,  as  the 
residue  of  the  consideration,  the  company  should 
undertake  to  discharge  all  the  debts  and  liabilities  of 
the  business. 

Shortly  after  the  filing  of  the  agreement  the  4,069 
shares,  numbered  as  stated  in  the  agreement,  were 
dnhr  allotted  to  the  yendor  and  registered  in  his  name, 
and  certificates  for  them  were  duly  issued  to  him. 
No  further  capital  beyond  the  75,000  shares  was  ever 
created.  No  notice  of  any  call  in  respect  o  t  any  of 
the  4,069  shares  had  ever  been  given. 

The  question  then  arose  whether  Mr.  Dawnay,  the 
vendor,  was  not  liable  to  pay  in  cash  for  the  4,069  for 
which  he  subscribed  the  memorandum,  there  being 
notliing  to  show  that  those  shares  were  identified 
with  the    4,069  numbered  shares   specified  in   the 
agreentent.    Section  25  of  the  Companies  Act,  1867, 
requires  that  every  share  in  a  company  **  shall  be 
deemed  aod  taken  to  have  been  issuea  and  to  be  held 
subject  to  the  payment  ot  the  whole  amount  thereof 
in  cash,  unless  the  same  shall  have  becm  otherwise 
determined  by  a  contract  duly  made  in  writing,  and 
filed  with  the  Begistrar  of  Joint  Stock  Companies  at 
or  before  the  issue  of  such  shares.*'    By  section  1  of 
the  Companies  Act,  1898,  the  court  is  empowered  to 
grant  relief  for  an  omission  to  file  a  sufficient  contract 
nnder  section  25   of  the  previous  Act,   where  the 
omission   has   been    ''aoddental   or   due   to   inad- 
rertence " ;   and  accordingly  the  vendor  applied  by 
notion  under  section  1  of  the  Act  of  1898  that  the 
sompany  should,  within  fourteen  days  after  the  order 
low  asked  for,  file  with  the  Begistrar  of  Joint  Stock 
Companies  a  memorandum  in  writioe  in  the  form 
icheanled  to  the  notice  of  motion ;  and  that  an  order 
ni^ht  be  made  to  the  effect  that—the  court  being  of 
ipndon  that  the  4,069  fully  paid-up  shares  mentioned 
D  the  agreement  were  the  4,069  shares  for  which  the 
residor  had  signed  the  memorandum  of  association — 
n  the  filing  of  the  said  memorandum  in  the  form 
eheduled  within  the  time  aforesaid,  such  memorandum 
hould,  in  relation  to  the  4,069  shares,  operate  as  if  it 
rare  a  sufficient  contract  in  writing  within  section  25 
f  tlie  Act  of  1867,  and  had  been  didy  filed  at  or  before 
he   issue  of  such  shares.     The  scheduled  form  of 
Bemorandum  purported  to  state  that  the  4,069  shares 
umbered  in  the  agreement  were  the  4,069  shares 
»r  -which  the  vendor  had  signed  the  memorandum  of 
■eooiation,  and  had  been  issued  in  satisfaction  of  the 
40,690,  part  of  the  consideration,  agreed  to  be  paid 

>  tlie  vendor.  An  affidavit  by  a  director  of  the  com- 
Moy  agreed  with  the  vendor  in  saying  that  the 
Maapany  never  contemplated  an  allotment  of  any 
irtner  shares  to  him,  and  never  made  any  call  in 
wpeet  of  the  4,069  shares  for  whidi  he  signed  the 
temorandum  of  association,  "considering  them  to 

>  tlie  very  shares  agreed  to  be  allotted  as  fully  paid 
y  under  the  terms  of  the  filed  agreement,  and  that 
ie  omission  to  file  a  sufficient  agreement  with  the 
emorandum  arose  from  inadvertence."  It  appeared 
SK^  the  company  was  in  a  prosperous  condition  and 
lyxDg  large  dividends. 

JVofringUmf  Q.O,,  and  BunUng,  for  the  vendor, 


relied  upon  In  re  WhUehead  A  BrotJiera  (Limited), 
[1900]  1  Ch.  804,  and  argued  that  the  present  case 
was  distinguishable  from  DdUon  Time  Lock  Co.  v. 
DaUon,  66  L.  T.  Bep.  704, 40  W.  B.  Dig.  40,  and  In  re 
F.  W,  Jarvie  &  Co.  {LimiUd),  47  W.  B.  186,  [1899] 
1  Ch.  193. 

W.  Brinton,  for  the  company,  did  not  oppose. 

Cur.  adv.  wHt. 

ExKBWiOH,    J.,    said:    Judgment    was    reserved 
because    I    was    unwilling    to    dm^art    from    the 
decision  of  Bomer,  J.,  in  In  re  F.    W.  J<trvi$  db 
Co.  {Limiied)t  or  to  adopt  that  of  Cosens-Hardy, 
J.,    in    In    re     Whitehead    tb    Brothere    {Limiied), 
without    further    consideration.       Unless  the    dis- 
tinctions which  satisfied  Cozens-Hardy,  J.,  in  the 
latter  case,  and  which  were  also  urged  here,  are 
sufficient,  tins  case  must  be  governed  by  the  decision 
of  Bomer,  J.,  which  is  directly  in  point.    The  case 
before  him  was  like  this  one.    It  was  one  in  which  a 
vendor  had  signed  the  memorandum  of  association 
for  a  number  of  shares  in  precisely  the  same  way 
as  in  the  present  case  in  consideration  of  the  issue  of 
which  as  fully  paid  up  he  contracted  after  the  incor- 
poration of  the  companv  to  sell  his  property;  and 
there,  as  here,  the  venaor's  shares  were  protected 
by  a  registered  agreement,  and  the  question  arose 
respectiog  the  same   number  of   shares  for  which 
the  memorandum  of  association  was  signed.     The 
report  stotes  ([1899]   1   Ch.,  at  p.   194)  that  there 
was  evidence  that  the  share  for  which  the  vendor 
signed   the  memorandum    of   association    were  the 
same  as  tiiose  issuable   to   him   under  the  agree- 
ment; but  the  learned  judge  did  not  consider  the 
evidence  as  sufficient,  and  indeed  says,  on  p.  198, 
that  the  two  lots  of  shares  could  not  be  identified. 
He  held  tliat  the  case  was  not  one  contemplated  by 
the  Act  of  1898 ;  but,  more  than  that,  he  considered 
it  on  its  merits,  and  though  deendng  it  a  case  of  sreat 
hardship  and  expressing  nis  regret  that  he  could  not 
help  the  applicant,  he  determined,  for  the  reasons  set 
out  in  his  judgment,  that  the  application  ought  not 
to  be  granted.    Cozens-Hardy,  J.,  came  to  a  different 
conduflion  in  In  re  Whitehead  d:  Brothers.    He  held 
that  case  to  be  distinguishable  from  that  decided  by 
Bomer,  J.    The  only  distinction  noticed  in  his  judg- 
ment is  that  there  was  no  difficulty  in  identifying  the 
shares  registered  in  the  name  of  the  vendor  as  being 
the  same  shares  as  those  subscribed  for  by  him  on  the 
memorandum.    I  cannot  myself  see  from  the  report 
that  he  had  any  better  evidence  of  identity  than  was 
before  Bomer,  J. ;  but  perhaps  there  was  some  which 
has  escaped  my  notice  or  is  not  expressly  mentioned  in 
the  report.    The  other  distinction  urged  in  argument, 
but  not  referred  to  by  the  learned  judse,  was  that,  in 
the  case  before  Bomer,  J.,  there  were  shares  not  taken 
up  more  than  sufficient  to  provide  for  the  double 
allotment,  whereas  in  In  re  Whitehead  ds  Brothers  all  the 
shares  had  been  issued.    I  do  not  say  that  this  is  not 
a  fact  worth  consideration,  and  it  is  undoubtedly 
present  here ;  but  I  do  not  think  it  sufficient,  standing 
alone,  to  induce  me  to  distinguish  a  case  similar  in 
other  respects  from  In  re  F.   W.  Jarvis  d;  Co.    An 
regards  the  other  distinction  which  I  have  commented 
upon  in  connection  with  the  case   before   Cozens- 
Haxdy,  J.,  I  need  only  say  that  I  have  no  more  con- 
vincing evidence  than  was  before  Bomer,  J.,  and  that 
it  seems  to  me — as  it  seemed  to  him — ^insufficient. 
Besides  these  distinctions  there  is  a  fact  peculiar  to 
this  case  which  deserves  separate  notice,  because  much 
was  made  of  it  in  argument.    The  applicant  subscribed 
the  memorandum  of  association  not  only  for  the  same 
nmnber  of  shares  as  that  for  which  he  agreed  to 
accept  in  payment  of  purchase-money,  but  also,  and 
separately,  for  200  shans  for  which  he  admits  he  is 
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liable  tor  pay.  The  arg^mnent  I  nnderstand  to  be  this — 
that  this  is  evidence  of  two  dasfles  of  Bhares  sabeoribed 
for,  and  that  one  of  them  is  identical  with  the  other, 
being  nndonbtedly  distinct  from  the  vendor's  shares. 
To  my  mind  the  observations  of  Bomer,  J.,  are 
equally  applicable  to  both,  and  the  fact,  peculiar 
Uiough  it  be,  does  not  assist  the  applicant.  Under 
these  circumstances  I  must  follow  the  decision  of 
Bomer,  J.,  and  refuse  the  application.  It  is  as  well 
to  add  that  I  do  this  not  so  much  because  I  am  bound 
by  the  case  of  In  re  F.  W>  Jarvis  db  Co,  as  because  it 
approves  itself  to  my  judgment,  and  I  ought  not 
readily  to  adopt  distinctions  from  it.  As  stated  by 
that  learned  judge  at  the  conclubion  of  his  judgment, 
my  order  will  not  prejudice  any  question  that  may 
hereafter  arise  between  the  applicant  and  the  court  a^ 
to  whether,  under  the  drcunuitances,  he  is  or  is  not 
bound  to  take  other  shares  under  the  memorandum  of 
association ;  but,  seeing  the  importance  of  the  case, 
the  considerable  amount  involved,  and  the  public 
inconvenience  of  a  difference  of  opinion  between 
judges  on  such  a  question,  I  venture  to  hope  that  my 
conclusion  will  be  submitted  to  review  in  the  Court 
of  Appeal. 

His  lordship  accordingly  refused  the  application, 
but  made  no  order  as  to  costs. 

Solicitors,  BarUeU  &  Co, 


^feiS'j.}  Mayl6;Jm.e22. 

In  re  Db  NioOLS. 
Db  Nioous  v.  Cublibb.  (a.) 

Domicil  —  Marriage  according  to  French  law — Com- 
munUy  of  goods — SuhaequerU  English  domicil — After^ 
acquired  real,  estate. 

The  principle  of  the  decision  in  De  Nicols  v.  Curlier, 
ante,  p,  269,  [1900]  A.  C,  21,  is  applicable  to  real  estate 
in  England. 

Where,  there/ore,  two  French  subfects  domiciled  in 
France  married  there  without  a  contract  of  marriage, 
and  afterwards  acquired  an  English  domicil, 

Held,  that  the  rights  acquired  by  the  marriage  undtr 
the  French  law  of  ** community  of  goods**  extended 
to  freehold  and  leasehold  property  in  England  acquired 
by  the  husband,  and  therefore  his  power  to  dispose  of  them 
by  wiU  was  limited  to  a  moiety. 

Originating  summons. 

In  1854  ]2.  and  MBidame  De  Nicols,  who  were 
French  subjects  bom  and  domidled  in  France,  were 
married  in  Paris.  No  contract  or  settlement  was 
made  by  the  parties  on  the  marriage,  and  conse- 
quently by  French  law  their  rights  with  respect  to 
property  were  regulated  by  the  law  of  *'  community 
of  goods." 

In  1863  M.  De  Niools  came  to  England  with  his 
wife,  where  they  became  permanently  domiciled  and 
naturalized  as  English  subjects. 

On  the  28th  of  February,  1897,  M.  De  Niools  died 
leaving  a  Urge  fortune,  induding  freehold  and  lease- 
hold estates,  and  leaving  a  will  whereby  he  gave  his 
residuary  estate,  real  ax^  personal,  to  trustees  upon 
truBt  fur  sale,  and  to  hold  the  proceeds  upon  trust 
for  his  wife  for  her  life,  and  after  her  death  upon 
trusts  for  the  daughter  of  the  marriage  and  ner 
husband  and  children.  The  widow,  however,  claimed 
a  moiety  as  her  own  absolute  property  under  the 
French  law,  and  an  originating  summons  was  taken 
out  to  determine  the  question. 

(a.)  Reported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 


Eekewich,  J.,  dedded  fbat  the  change  of  doimdl 
did  not  affect  the  rights  acquired  by  M.  and  Madame 
De  Nicols  in  eadi  ewer's  unsettled  movable  propotj 
by  their  marriage  in  France.  The  Court  of  Appeal, 
however,  held  otherwise,  and  reversed  the  dedsian  of 
Kekewich,  J.,  on  the  authority  of  LashUy  v.  H05, 4 
Patents  Sc.  App.  581. 

On  the  15th  of  December,  1899,  the  Houae  of  Lofde 
reversed  the  decision  of  the  Court  of  Appeal,  sad 
restored  the  decision  of  Kekewich,  J.  The  dedaoa 
of  the  House  of  Lorda,  however,  only  had  refepenoe 
to  movable  property,  luid  the  <juestion  now  to  le 
decided  was  whether  the  same  pnnciple  applied  to  tbe 
testator's  freehold  and  leasehold  eitates  in  England. 

Benshaw,  Q.C.,  and  IngU  Joyce,  for  Madame  De 
Nicols. 

Warringtm,  Q.C.,  and  E.  J.  Elgood,  for  the 
of  the  will. 

P.  0.  Lawrence,  Q.C.,  and  Whinney,  for  tbe 
daughter  and  her  children. 

Our.  adv,  vuU. 

Eesewigh,  J.,  in  delivering  judgment,  nid:  Un- 
doubtedly the  House  of  Lords  considered  and  deter- 
mined merely  the  question  whether   the   aianJage 
contract  affected  movable  goods  notwithstanding  tb 
change  of  domioQ,  and  all  that  was  said  most  be  read 
with  reference  to  that  question,  as  the  oaily  ooeto 
which  attention  was  directed.    Albeit  ao  reatrictod, 
the  decision  proceeded  on  the  broad  principle  tiiat  a 
contract  operating  by  force  of  law  in  the  abaenfls  d 
expression  by  the   parties   is    as    complete  and  ai 
obligatory  as  a  contract  expressed,  and  most  haw 
effect  given  to  it  on  the  same  footing.     Unleaa,  tfam- 
fore,    there   is   some   inherent    disabiKty   in  aoiN 
particular  property  to  be  bound  by  such  a  oontraeftk 
it  must  equally  be  applied  to  and  enforced  agamaftaU 
falling  within  its  scope,  and  this  ib  aooording  to  the 
language  of    the  code  and   the  evidence  giveii  ia 
explanation  of  it.    On  the  present  oocasion  the  oonit 
is  asked  to  determine  whether  in  enforcing  the  cckatMi 
it  is  right  to  include  freehold  and  leasehold  eaiidesia 
England— that  is,  what  we  term  real  estate  and  chatah 
re  J,  as  distinguished  from  personal  estate  other  tfcea 
chattels  real  which  is  covered  by  tbe  deciaioio  of  tfce 
Houffeof  Lords.  Assuming  that  these  freehold  andlaaur 
hold  estates  are  within  the  scope  of  the  oontm^  itii 
impoBsiblf^  to  avoid  the  conclusion  that  they  are  air*<<tod 
by  it,  unless,  to  repeat  what  has  been  already  aeg, 
there  is  a  disability  inherent  in  this  apedea  of  propefty. 
There  are,  therefore,  two  questions  for  oonsidflEatioa— 
one  of  fact— via.,  whether  these  estates  are  wilhla  tfce 
scope  of  the  contract ;  the  other  of  law,  whetfiflr  tfe^ 
can  be  aff^ted  by  it.    The  first  question  depends  m 
the  evidence  which  was  before  the  Houae  of  Imm^ 
some  further  evidence  given  by  affidavit  and  ocmDy  «a 
the  hearing  of  the  present  appUoation,  and  additieBel 
evidence  adduced  under  leave  given  after  thehaariag 
in  consequence  of  a  letter  from  one  of  the  witeefltf 
which  was  oommunioated  to  the  court.    This  evidffee 
was  directed  to  the  proper  meaning  of  "  immimWia 
in  the  French  code.    There  is  no  difficolty  aboot  Ae 
meaning  of  the  word  as  regards  the  cAanoter  « 
property  comprised  in  it.    It  means,  broadly,  tka  w 
itself  and  that  which  ia  attached  to  the  soil  as  da- 
tingoished  from  that  which,  being  imartarfwi  ■ 
therefore  movable.    As  in  our  own  system  of  law  » 
in  that  of  France  some  things  are,  from  their  eto 
coDuection  with  the  land,  treated  as  attached  to  it » 
therefore  immovable,  but  these  exoeptaona  do  bdIm^ 
pair  the  general  description  and  are  of  no  importaa« 
here.    The  difficulty  which  arose  was  whether  that 
oomprisedimmovables  abroad— that  is,  beyond  Frai 
The  words  of  the  code  are  apparently  wide  oDOogk  » 
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0076r  all,  wherever  situate,  and  if  it  were  an  ioBtniment 

which  the  court  is  oompetent  to  oonstroe  it  would  be 

impossible   to  avoid  the  conclusion  that  this  is  its 

real  lueaoing.    The  construction  of  the  code,  however, 

is  beyond  the  competence  of  the  court    It  is  a  matter 

of  fact  with  which  the  court  can  only  deal  according 

to  the  testimony  of  those  qualified  to  give  it.    Hence 

the  oral  and  the  additional  evidence   subsequently 

given,  to  which  reference  has  already  been  made. 

That  evidence  has  set  the  matter  at  rest  and  removed 

all  difficulty.     It  may  be  stated  in  general  terms 

that,  unless  an  exception  is  established  in  a  particular 

case  on  the  ground  of  public  policy  (and  there  is  on 

suggestion  of  that  here),  the  provisions  of  the  code  as 

regurds  "immenbles*'  are  of  universal  application, 

that  is,  apply  equally  to  immovable  proper^  situate 

in  France  and  to  that  situate  in  a  foreign  country. 

Turning  now  to  the  question  whether  there  is  any 

objection  io  law  to  the  contract  operating  according 

to  the  intention  of  the  parties  so  as  to  bind  the 

freehold  and  leuuehold  estate,  one  is  at  once  confronted 

by    the    principle    which   distinguishes   obligations 

respecting    real    estate    from  ^ose    which   affect 

penonal  estate.     That  principle  is  well  established, 

and  is  to  be  found  stated  in  different  language  in 

many  books.    It  will  suffice  to  cite  one.      In  Story's 

Conflict  of  Laws,  section  158,  the  learned  author  says 

this: 

"  The  result  of  this  reasoning  (and  it  certainly  has 
very  great  force)  would  seem  to  be  that  in  the  case 
of  a  mariiage  without  any  express  nuptial  contract 
the  lex  loci  conimcttu  (assuming  that  it  furnishes  any 
just  basis  to  imply  a  tacit  contract)  will  govern  as  to 
all  movable  property,  and  as  to  all  immovable 
property  withm  that  country,  and  as  to  propeorty  in 
other  countries  it  will  govern  movables  but  not  immov- 
ablea,  the  former  having  no  aituSf  an  1  the  latter  being 
gOTemed  by  the  lex  ret  sitce" 

In  the  following  section,  159,  he  expounds  this 
subject  in  a  manner  so  apposite  to  the  case  in  hand 
that  it  is  worth  while  to  quote  it  at  length.  It  runs 
thus: 

"  Perhaps  the  most  simple  and  satisfactory  exposi- 
tion cf  the  subject,  or  at  least  that  which  best 
horaionizes  with  the  analogies  of  the  common  law,  is 
thikt  in  the  case  of  a  marriage  where  there  is  no 
special  nuptial  contract,  and  there  has  been  no 
change  of  domioil,  the  law  of  the  place  of  celebra- 
tion  of  the  marriage  ought  to  govern  tiie  rights  of 
the  parties  in  respect  to  all  personal  or  movable 
property  whatever  that  is  acquired  and  wherever  it 
niAy  be  situate,  but  real  or  immovable  property 
ought  to  be  left  to  be  adjudged  by  the  lex  rei  sitce  ta 
not  within  the  reach  of  any  extraterritorial  law. 
Where  there  is  any  special  nuptial  contract  between  the 
parties  that  will  furnish  a  rule  for  the  case,  and  as  a 
matter  of  contract  ought  to  be  carried  into  effect  any- 
"where  under  the  ffeneral  limitations  and  exceptions 
belonging  to  all  other  classes  of  contracts.'* 

According  to  the  decision  of  the  House  of  Lords 
there  is  here  a  special  nuptiid  contract  between  the 
partitrs  ascertained  by  reference  to  the  code,  but  nut 
UMB  precisely  ascertained  because  it  was  not  reduced 
bato  writing  in  connection  with  the  particular 
oaarriage.  It  ought,  therefore  (to  adopt  the  language 
jnat  quoted),  to  be  carried  into  effect  everywhere,  but 
imder  the  limitations  and  exceptions  belonging  to  all 
yther  classes  of  contracts,  one  of  wldch  is,  that  as 
«gaxds  immovables,  the  lex  rei  hitfB  must  prevail. 
rheire  is  nothing  in  the  common  law  of  England  to 
Eialce  the  contract  which  we  have  already  seen  to  be 
lefinite  unenforceable  resj^ecting  the  fireeholds  and 
aaaeholds  in  question,  and  if  there  be  any  obstacle,  it 
Mist  be  found  in  some  statutory  provision.  There  is 
lone  but  the  Statute  of  Fnuidi,  but  that  does  not 


raise  a  formidable  objection.     Beference  was  made 
in  argument  to  both  the  4th  and  7th  sections  of  the 
statute.     I  do  not  propose  to  consider  which  of  them 
is  the  more  app^c<*ble,  because,  without  doubt,  either 
one  or  the  other  prohibits  the  creation  of  equitable 
interests  in  land,  such  as  sought  to  be  established 
here,  except  by  writing  under  the  hand  of  the  creator 
of  tiie  trust.    Nevertheless,  it  is  insiHed  that  the 
statute  has  no  application  to  the  circumstances  of  this 
case,  lUid  that  the  agreement  between  the  parties 
made  in   cousideration  of    marriage   is    sufficiently 
obligatory  notwithstanding  the  absence  ot  any  writing. 
That  is  the  point  I  am  called  upon  to  determine.     It 
is  settled  that  there  may  be  an  agreement  of  partner- 
ship by  parol,  notwithstanding  that  the  partnership  is 
intended  to  deal  with  land,  and  that  to  an  action  to 
enforce  such  agreement  the  plea  of  the  Statute  of 
Frauds  will  not  avail.    In  such  an  action  therefore 
the  rights  of  the  parties  to  the  land,  their  respective 
interests  in  it,  and  their  mutual  obligations  respecting 
it,  may  and  must  be  determined  and  enforc^  not- 
withscanding  there  has  been  no  compliance  with  the 
statutory  provision.    The  authorities  for  this  are  not 
numerous,  but  they  are  conclusive — ^namely,  Forster 
V.  Hole,  3  Yes.  696,  5  Yes.  308,  and  Dale'7.  HamtUon, 
5  Hare  369.   In  the  latter  case  Wigram,  Y.C.,  applied 
this  ruling  to  a  case  where   the  partnership    was 
intended  ta  deal  exclusively  with  land.   Lord  Lindley 
in  his  work  on  partnership  (6th  ed.,  p.  89)  says  that 
the  latter  case  goes  a  long  way  towards  repeaung  the 
Statute  of  Frauds,  and  tlwt  it  is  difficult  to  reconcile  it 
with  sound  principle  or  the  more  recent  decision  of 
Caddick  v.  SJddmore,  6  W.  R.  119,  2  De  G.  &  J. 
52.      This    is    a  strong  adverse  comment,   but  yet 
I  am  bound  to  treat  the  decision  as  sound,  and 
I  did   so    in  Gray  v.  Smith,   38    W.  B.    310,   43 
Ch.  D.  208.    Whether  it  is  competent  for  the  Court 
of  Appeal  now  to  disturb  the  ruling  above  quoted, 
or  whether  being  competent  the  court   would   be 
willing  to  do  so,  is  not  for  me  to  say,  but  at  any 
rate  I  must  take  the  ruling  to  be  established.    It  by  no 
means  follows  that  I  ought  to  extend  it,  and  it  is  f lirly 
open  to  question  whether  the  rule  obtaining  in  contracts 
of  partnership  is  properly  applicable  to  a  contract  of 
marriage.      In  one    sense,    no  doubt   that    is    also 
a   contract    of    partnerahip,    but    no    one    would, 
I  think,   venture  to  rely    oa    this,  the    ruling    in 
th«5  two  cases  referred  to  having  reference  to  com- 
merciai   partnerships    with    which    the   court    was 
there    exclusively    concerned.       Nevertheless,     the 
reasoning  of  the  Lord  Chancellor  in  Forsier  v.  Hale 
seems  to  me  to  show  that  he  intended  to  lay  down  a 
general  rule,  which  may  be  applied  without  exten- 
sion to  the  case  in  hand.     This,  I  think,  was  the 
view  of  Wigram,  Y.C.,  in  Dale  v.  Hamilton,  and  also, 
as  it  seems  to  me,  of  Lord  Lindley,  who  cites  the 
passage   from   the   Yice-Chancellor's   judgment   in 
F&rstw  V.  Hale,  which  supports  it.    The  LDrd  Chan- 
cdlor  held  that  the  question  whether  there  was  a 
partnership  or  not  must  be  tried  as  a  fact,  and  if  it 
wttre  established  by  evideuce  that  there  was  a  partner- 
ship, then  the  premises  necessary  for  the  purposes  of 
that  partnership  would  by  operation  of  law  be  held 
for  the  purposes  of  that  partnership.   It  is  established 
here  by  evidence  that  land  acquired  by  either  of  the 
two  parties  to  the  contract  would  by  force  of  the 
contract  be  held  by  him  or  her  in  certain  terms 
described  briefly  by  the  phrase  community  of  goods. 
Any  lands  subsequently  acquired  are  an  acquisitioa 
brought  within,  aad  are  required  to  fulfil  the  purposes 
of  the  contract,  and  according  to  the  Lord  Chan- 
cellor's reasoning  they  are  by  operation  of  law  held 
for  those  purposes.    There  may  be  error  in  this  way 
of  statinff  the  case  and  applying  the  Lord  Chan- 
oeilor*B  nOing,  but  I  am  unable  to  discover  it,  and 
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must,  therefore,  hold  that  the  freehold  and  leasehold 
estates  are  as  mnoh  sahject  to  the  oommimity  of 
goods  as  tiie  movables  whidh  have  been  held  sabject 
to  it  by  tiie  deciston  of  the  House  of  Lords. 

Solicitors,  JETtdb,  AmM,  A  Mcdey;  TyrrdL  Lewis, 
Lewis,  &  BroadbenL 


ChaiL.  Dir.       ) 


Hay  19. 


Gozeos-Haidy, 

In  re  Bowxs. 
Eabl  op  Stbathkobx  v.  Yavs.  (o.) 

BolicUoT — TranslaUons  tnade  in  office — Ooels — TaaxMon, 

Certain  letters  and  legal  documents  necessary  to  the 
conduct  of  an  administration  action  toere  translated 
into  English  from  French  by  competent  clerks  in  a 
solicitor's  office.  On  the  taxation  of  the  hill  of  costs,  the 
taxing-master  disallowed  the  charges  for  translation. 

Held,  that  the  taxing-master  mtist  allow  reasonable 
costs  for  the  translation  of  such  documents  as  had  been 
used  and  entered  as  read  in  the  orders  of  the  court. 

This  was  an  appeal,  oa  a  sammons,  against  the 
decision  of  the  tanng-master  as  to  taxation  of  costs. 

The  facts  were  bri««fl7  these :  John  Bevies,  an 
Engluihman,  died  leaving  a  large  estate  in  France, 
and  also  having  contracted  debts  due  to  persons 
residing  in  France.  An  action  was  brought  for 
the  administration  of  his  estate.  A  portion  of  the 
letters  and  legal  documents  in  the  case  were  written 
in  the  French  language,  and  it  was  necessary  to  have 
a  translation  made  of  these  documents.  The  solicitors 
for  the  defendant  had  them  translated  into  English, 
and  transcribed  by  competent  clerks  in  their  office, 
instead  of  by  professional  translators.  The  same 
course  was  pursued  as  regards  replies  and  notices 
required  by  the  rules  of  the  court  to  be  served  on 
persons  resident  in  France — ^that  is,  they  were  first 
written  in  English,  then  translated  into  French  and 
transmitted  abroad. 

E.  Y.  Western,  the  defendant,  a  member  of  the 
firm  of  Western  &  Sons,  was  a  trustee  and  executor 
of  the  testator's  will,  with  power  to  charse  for  work 
done  as  a  solicitor.  A  bill  of  costs,  whidi  included 
charges  for  the  translation  of  the  various  French  and 
Engush  documents,  was  drawn  up.  No  objection 
was  raised  by  plaintifiTs  solicitors ;  but,  when  the  bill 
came  to  be  taxed,  the  taxing-master  disallowed  these 
charges,  relying  on  the  case  of  Ellington  v.  Clark, 
Bunnett,  &  Co.,  36  W.  B.  873,  38  Ch.  D.  332. 

Macnaghten^  Q.C.,  and  W.  B.  Heath,  for  the 
summons. 

Vernon  Smith,  Q,C,,  and  (7.  M,  Pitman,  for  the 
other  executors. 

Cozsns-Hardt,  J.,  said  that  it  was  clearly  neces- 
sary to  have  these  documents  translated  into  the 
English  language.  If  it  were  laid  down  that  docu- 
ments of  this  nature,  many  of  them  ccmfidential, 
must  necessarily  be  sent  out  of  the  solicitor's  office,  it 
would  be  a  most  inconvenient  precedent. 

Every  consideration  of  convenience  pointed  to  this 
— ^that,  if  a  soUdtor  had  a  staff  competent  for  the 
purpose,  it  should  be  within  the  scope  of  the  solicitor's 
duties  to  use  this  staff  in  making  translations.  The 
matter  must  go  back  to  the  taxing-master  for  him  to 
make  such  allowances  as  he  mi^t  think  reasonable 
in  respect  of  such  translations  as  were  abeolutelv 
jieoessary  for  the  due  conduct  of  the  case,  and  whicm 


had  been  used  and  entered  as  read  in  tiie  orders  of  the 
conrta 

SolidtoTB,  Western  &  Sons;  Yomig,  Jones,  A  Co. 


Jan.  24,  3L 


{a.)  Reported  by  J.  H.  Dayies,  Esq.,  Barrister- 
at-Law. 


Ghan.Div.       \ 
Ck>zeDs-Haidy,  J.  j 

In  re  Nobth  of  Engijuid   Iiunr  ScBAiomp 
AasoGiATioir.  (a.) 

Company — Alteration  of  memorandum — No  eapHal— 
Jurisdiction — Companies  (Memorandum  of  Assoek- 
tion)  Act,  1890  (53  &  54  VicL  c  62),  s.  1,  wh-sediam 
i— Companies  {Winding-t^)  Act,  1890  (53  d&  54  Ful 
c  63),  a.  1,  svh-section  1. 

Hie  High  Court  has  jurisdiction  to  sanctttm  an  aUen- 
Hon  in  the  memorandum  of  assodaiion  of  a  registend 
company  with  unlimited  liability,  beeauso  it  hu  ate 
Jurisdiction  to  wind  it  up. 

Petition* 

This  was  one  of  several  petitions  by  which  applies- 
tion  was  made  to  the  court  to  confirm  spsciil 
resolution  for  the  alteration  of  the  menioranaa  of 
association  of  similar  companies  of  a  special  kind. 

The  association  was  registered  in  1876  as  m 
unlimited  company  for  the  mutual  aasuranos  of 
steamships  belonging  to  its  members.  It  had  no 
capital,  and  the  only  qualification  required  of  a 
membcET  was  that  he  should  insure  a  ship  in  liii 
own  name  or  in  his  name  as  agent  in  purBoaoce  d 
the  company's  articles  and  rules.  The  tigecisi 
resolution  aimed  at  the  enlargement  of  the  soope  of 
the  company's  operations. 

Leigh  Clare,  for  the  petition,  argued  that  eompanifli 
of  a  similar  kind  had  been  wound  up,  and  tiienlofe 
there  was  jurisdiction  to  sanction  alterationB  in  thor 
memoranda  of  association :  53  &  54  Vict.  o.  62,  s.  1. 

Our.  adv.  Mift. 

Jan.  31.— Oozbns-Habdt,  J.,  after  readinur  tks 
memorandum  of  association,  continued  as  loUovt: 
This  complied  strictly  with  section  10  of  the  CSon- 
panics  Act,  1862.  The  company  has  no  shares  and  ao 
capital.  It  is,  however,  a  company  the  winding  sp 
of  which  is  plainly  contemplated  by  section  79  of  fla 
Act  of  1862,  and  under  section  81  of  that  Act  tit 
Chancery  Division  of  the  High  Court  has  power  to 
wind  it  up.  But  by  section  33  of  the  OoanpamM 
(Winding-up)  Act,  1890,  section  81  of  the  Act  ef 
1862  is  repealed  and  section  1  of  that  Act  is 
substituted.  That  section  is  as  follows :  **  The  oooiti 
having  jurisdiction  to  wind  up  companies  is 
England  and  Wales  shall  be  the  High  Conzt.  ths 
Chancery  Courts  of  the  Counties  Palatine  of  Laucssts 
and  Durham,  the  county  courts,  and  the  StanneriBi 
Court."  And  the  question  arises  whether  liien  ii 
now  any  court  competent  to  wind  up  a  oomnsay 
which  has  no  capital  paid  up  or  credited  as  |iaia  s^ 
Upon  the  whole  i  have  come  to  the  oonduaun  thk 
I  cannot  attribute  to  the  Legislature  the  intentJoa  to 
render  all  companies  formed  under  section  9  or 
section  10  of  the  Act  of  1862  exempt  from  the 
jurisdiction  of  any  court  and  to  leave  c<impsai»s 
formed  under  section  8  liable  to  be  woond  sd. 
Section  32,  sub-section  2,  of  the  Act  of  1890,  wUtt 
is  as  follows,  '*  In  Part  IV.  of  the  Oompaoies  Aet, 
1862,  and  in  tins  Act  the  expression  '  theoout*  lUl 
unless  the  contrary  intention  appears,  mean  the  eosit 
having  jurisdiction  under  this  Act  to  wmd  up  thi 

(a.)  Beported  by  J.  F.  XsSLiir,  Esq.,  Barristcr-si- 
Law* 
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Baa.  V.  WiHDXB. 


High  Goitbt. 


I  that  Part  IV.  of  the  Aot  of  1862, 
lii  headed  '''Winding  up  of  oompaniet  and 
MMOoiationg  under  this  Aot,"  continues  in  full  foroa 
I  tlunk  I  am  justified  in  holding  that  sub-seotion  1  of 
section  1  defines  the  courts  which  have  jurisdiction  to 
wind  up  all  companies  in  England  and  Vales,  except 
so  far  as  set  down  by  the  following  sub-sections,  and 
that  sub-sections  2  and  3  apply  only  to  companies 
fanned  under  section  8,  and  which  therefore  possess  a 
oa^tttaL     The   result  is  that  the  High  Court  has 

Cisdiotion  to  wind  up  the  association,  and  therefore 
jurisdiction  to  sanction  alteration  of  the 
memorandum  of  association.  The  question  of 
jurisdiction  being  settled,  I  feel  no  difficulty  in 
confirming  the  special  resolution,  tiie  object  of  which 
is  to  enlarge  the  scope  of  the  operations  of  mutual 
insurance.    The  order,  therefore,  will  be  as  prayed. 

Solidtors,  WUliamion,  Eill,  <k  Oo.^  for  Ingledew  & 
Fenwick^  Newcastle-on-Tyne. 


I£ay21. 


a  B.  DiT.  ) 

(Bidley  and  Bigham,  JJ.)  j 

Bbo.  v.  Wimdeb.  (a.) 

Jtuticea — LicenHng  law — Appeal  to  quarter  aessions — 
Coeie — Taaxttion  out  of  aesBume — donaerU — Order  on 
borough  trecuurer  to  pay  coata  of  lieeTiaing  juaticea— 
Bight  of  treaawrer  to  he  preaent  at  the  taxation— Juria- 
didionr—Lieenaing  Ad,  1828  (9  Geo.  4,  c.  61),  a.  29. 

Section  29  of  the  Liceneing  Act,  1828,  provides  that, 
in  the  eaae  of  an  appeal  from  the  judgment  of  a  justice 
in  or  concerning  the  execution  of  the  Act  to  the  court  of 

rrier  sessions  having  been  reversed,  "  it  ahaU  be  lawful 
the  court,  if  it  ahaU  think  fit,  to  adjudge  and  order 
thai  the  treaaurer  of  the  oounJty  or  place  in  and  for  which 
fuch  justice  whoae  judgment  aJiaU  have  been  ao  reveraed 
ihall  have  acted  on  the  occasion  when  he  ahaU  have  given 
meh  judgment  ahall  pay  to  such  justice,  or  to  whomsoever 
he  sTkoU  appoint,  such  sum  as  shall,  in  the  opinion  of 
meh  court,  be  sufficient  to  indemnify  such  justice  from 
ill  costs  and  charges  whatsoever  to  which  such  justice 
nay  have  been  ao  put,** 

when  a  court  of  quarter  aessiona  under  thia  enadmeni 
trders  the  expenaea  of  licensing  justices  to  be  paid  by  the 
reasurer  of  the  county  or  place  for  which  the  justices 
ided,  the  amount  of  such  expenaea  ought  not  to  be  taxed 
ut  of  sessions  without  the  consent  of  the  treasurer ; 
md  if,  in  the  absence  of  such  conaent,  the  court  refer  the 
^aoaUon  to  their  derk  of  the  peace,  they  must  adopt  his 
*ecision  during  the  aeaaiona.  The  treasurer  is  entitled  to 
ave  notice  of,  and  to  attend,  the  taxation  of  the  expenaea. 

A  court  of  quarter  sessions  ordered  the  treasurer  of  a 
orough  to  pay  a  sum  of  money  to  the  derk  of  licensing 
tsticea  whose  judgment,  while  ading  for  the  borough, 
ctd  been  appealed  cigainst,  for  the  expenses  to  which  he 
'he  derk)  had  been  put  in  supporting  the  judgment  of 
ie/uMtices, 

Meldf  that  the  order  was  bad. 

Role  for  a  certiorari  to  quash  an  order  of  the 
latioes  of  Lancashire  made  at  their  quarter  sessions 
dd  in  October,  1899. 

In  August,  1899,  an  application  was  made  by 
uaem  Puaiey  to  the  Hcensmg  justices  of  Bolton  for 
I  alehouse  licence  in  respect  of  premises  Imown  as 
alliwetll  Lodge  in  substitution  for,  and  l^  way  of 
neural  of,  a  licence  theretofore  held  by  Paisley  in 
speot  of  premises  known  as  the  **  Bope  and  Anchor." 
Tlia  licensing  justices  refused  the  application  and 
vkmLeiy  appealed  to  the  quarter  sessions. 

s.)  Heported  by  0.  G.  Wilbrah^m,  Esq.,  Barrister- 
at-Law* 


The  quarter  sessions  allowed  the  appeal  and  granted 
the  renewal  of  the  licence.  They  also  ordered  the 
cost  of  the  justices  to  be  paid  by  the  borough 
treasurer,  and  adjourned  the  sessions  until  the  14th  of 
NoTember. 

The  derk  of  the  peace  thereupon  drew  up  the  order 
for  the  payment  of  the  costs,  leaving  tne  amount 
thereof  to  he  filled  in  afterwards. 

On  a  day  after  the  dose  of  the  sessions  and  prior  to 
the  14th  of  November  Winder  attended  before  the 
derk  of  the  peace  and  produced  a  bill  of  the  costs  and 
expenses  incurred  by  him  on  behalf  of  the  justices. 

The  bill  induded  several  items  of  "profit"  costs 
which  Winder,  under  the  terms  of  his  emplo^ent 
by  the  justices,  would  be  entitled  to  retam  for 
himself. 

The  treasurer  of  the  borough  did  not  attend  before 
the  derk  of  tOie  peace  on  this  occasion,  nor  had  notice 
been  served  upon  him  to  do  so. 

The  derk  of  the  peace  did  not  tax  any  sum  off  the 
bill,  but  certified  the  amount  of  the  costs  to  be  as 
stated  in  the  bilL  He  then  inserted  the  amount  in 
the  order  of  the  quarter  sessions,  which  was  dated  the 
first  day  of  the  sessions. 

The  order  was  as  follovra :  '*  This  court  doth  order 
the  treasurer  of  the  county  borough  of  Bolton  forth- 
with to  pay  imto  Bobert  Winder,  Esq.,  the  sum  of 
£310  16s.  4d.  for  the  reasonable  costs,  charffes,  and 
expenses  which  he  hath  been  put  unto  and  hath  ^in- 
curred  in  supporting  th»  act,  order,  or  adjudication 
of  William  Nididson,  Esq.,  sind  others,  justices  of  the 
peace  of  the  same  borough,  whereby  they  refused  to 
ffrant  an  aldiouse  licence  to  one  James  Paisley,  for 
doing  which  this  shall  be  the  said  treasurer's 
warrant.'* 

The  treasurer,  when  the  order  was  served  upon 
him,  refused  to  pay  the  costs,  and  the  justices  had 
obtained  a  rule  to  move  the  order  of  quarter  sessions 
into  the  High  C!ourt  for  the  purpose  of  being  enforced. 
Thereupon  the  Corporation  of  Bolton  moved  for  the 
present  rule,  seeking  to  quash  the  order  on  the  fol- 
lowing ffrounds :  (1)  Because  the  taxation  took  place 
in  the  absence  of  the  borough  treasurer ;  (2)  because 
no  copy  of  the  bill  of  costs  was  served  with  the  order ; 

(3)  because  the  order  directed  that  the  money  should 
be  paid  to  Winder  for  the  reasonable  costs,  charges, 
and  expenses  which  he  (Winder)  had  incurred ;  and 

(4)  because  the  costs  were  taxed  out  of  sessions  with- 
out the  consent  of  the  person  who  was  ordered  to  pay 
them. 

It  appeared  from  ui  affidavit  sworn  by  Winder 


that  on  the  9th  of  October,  1899,  the  justices  of 
Bolton  passed  a  resolution  authorizing  mnder  to 
incur  the  expense  of  apj^earing  to  support  their 
decision  at  the  quarter  sessions,  and  that  mne  of  the 
justices,  being  a  majority  of  three  of  those  who  were 
present  on  the  9th  of  October,  afterwards  signed  an 
authority  or  appointment  appointing  Winder  to 
receive  the  sum  of  £310  16s.  4d.  payable  imder  the 
order  of  the  quarter  sessions. 

Avory  showed  cause  on  behalf  of  the  justices. — ^The 
order  for  the  payment  of  the  costs  by  the  borough 
treasurer  is  not  like  an  order  for  the  payment  of  costs 
by  one  party  to  another.  It  is  analogous  to  an  order 
for  the  payment  of  the  costs  of  a  prosecution.  The 
justices  instead  of  adjourning  the  sessions  for  the 
purpose  of  the  derk  of  the  peace  ascertaining  the 
amount  of  the  costs,  might  there  and  then  have  fixed 
the  amount  and  made  it  a  part  of  their  order.  For 
these  reasons  the  treasurer  had  no  right  to  be  present 
when  the  amount  was  ascertained  by  the  derk  of  the 
peace,  nor  had  he  a  rigbt  to  be  served  with  a  copy  of 
the  bill  of  costs,  and  his  consent  to  tbe  fixing  of  the 
amount  out  of  aae^^yns  was,  lor  the  same  reasons, 
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nnneooessary.  With  regard  to  the  objection  that  the 
order  made  the  amoiint  payable  to  Winder  instead  of 
to  the  jnstioes,  that  was  merely  erroneous  prooednre 
and  not  a  defect  of  jurisdiction  :  see  Beg,  y.  Binneyi, 
22  L.  J.  M.  C.  127,  and  Reg,  ▼.  Justices  of  the  Isle  q/^ 
Ely,  4  W.  B.  5,  25  L.  J.  M  G.  1.  The  order  of  the 
justices  of  the  9th  of  October  was  a  sufficient  appoint- 
ment within  section  29  of  Winder  as  the  person  to 
receive  the  money,  talking  into  consideration  the  fact 
that  be  was  their  derk  and  the  person  they  would 
naturally  appoint  for  the  purpose. 

Lawson  WaUon,  Q,G,  (C.  TT.  Mathews  with  him),  in 
support  of  the  rule  on  oehalf  of  the  Corporation  or 
Bolton  — The  order  is  bad  on  its  face,  because  it  does 
not  direct  that  the  costs  incurred  by  the  justices 
should  be  paid,  but  that  the  costs  incurred  by  Winder 
should  be  paid.  The  result  of  that  would  be  that  it 
would  be  immaterial  whether  Winder  were  paid  by 
salary  or  by  fees.  Winder,  in  fact,  sent  iu  a  bUl  of 
costs  as  between  solicitor  and  client  of  an  exorbitant 
amount,  containiog  many  **  profit "  items.  The  bill 
contained  charges  iu  respect  of  the  employment  of 
special  counsel.  It  ought  to  be  decided  by  someone 
whether  tht»  cost  of  briefing  such  counsel  ought,  under 
the  circumstttnues,  to  be  allowed.  If  the  order  stood 
as  an  order  for  the  payment  of  the  costs  incurred  by 
Winder,  then,  assuming  that  the  employment  of  the 
special  counsel  was  authorized  by  tiie  justices,  the  cost 
of  employing  them  must  be  allowed.  But  if  the  order 
had  been — as  it  ought  to  have  been — an  order  for 
the  payment  of  the  costs  incurred  by  the  justices,  then 
the  taxing  officer  would  be  entitled  to  exercise  his 
discretion  as  to  whether  the  special  counsel  should 
have  been  employed.  The  order  was  also  bad  because 
the  justices  never  exercised  their  jurisdiction  as  to  the 
amouDt  of  the  costs,  either  directly  or  by  the  subse- 
quent adoption  of  the  figure  fixed  by  the  derk  of  the 
peace.  The  justices  cannot  delegate  their  jurisdiction' 
in  this  respect  {Beg.  v.  Lona,  10  L.  J.  M.  0.  124) ;  and 
the  taxation  cannot  take  place  out  of  sessions  without 
the  consent  of  the  person  ordered  to  pay  the  costs : 
Beg.  V.  MorOock,  7  Q.  B.  469;  Freeman  v.  Bead,  30 
L.  J.  M.  0.  123 ;  SeUwood  v.  Mount,  10  L.  J.  M.  C. 
121 ;  and  Midland  Bailway  Go,  v.  Edmonton  Union,  43 
W.  B.  309,  [1896]  1  Q.  B.  367. 

BmiiET,  J. — The  question  is,  whether,  under  the 
circumstances  of  the  case,  the  order  made  by  the  court 
of  quarter  sessions  was  good  or  bad.  [Having  stated 
the  facts  and  read  section  29  of  the  Licensing  Act, 
1828,  his  lordship  proceeded:]  One  objection  taken 
was  as  to  the  person  to  whom  the  order  in  addressed. 
The  f  irder  is  an  order  upon  the  treanurer  of  the  county 
borough  of  Bolton  to  pay  unto  Bobert  Winder,  Esq., 
such-and-such  a  sum.  It  will  be  noticed  that  section 
29  says  that  the  order  is  to  be  that  tbe  treasurer  of 
the  county  or  place  shall  pay  to  such  justice  or 
whomsoever  he  shall  appoint,  and  the  objection  is  that 
the  order  should  have  directed  payment  to  be  made 
to  the  justices  and  not  to  Bobert  Winder.  I  do  jut 
think  that  that  is  a  good  objection,  for  I  think  that 
the  fact  that  Bobert  Winddr  had  been  appointed  or 
designated  by  the  justices  ss  the  person  to  whom  the 
money  should  be  pail  (which,  I  will  assume,  was  the 
case)  would  be  sofficient.  So  that  the  fact  that  the 
order  directed  payment  to  Bobert  Winder  instead  of 
to  tiie  justices  would  not  be  one  which  would  invalidate 
the  order.  It  was  au  objection  which  could  be  got 
over. 

I  come,  however,  to  another  objection,  and  it  is 
this:  That  whereas  tbe  Act  says  that  the  sum  of 
money  to  be  paid  sball  be  such  as  iu  the  opinion  of 
the  court  is  sufficient  to  iudemnify  the  junticee,  the 
order  is  that  tbe  sum  of  money  to  be  paid  i<t  for  the 
reaflonable  costs,  charges,  and  expenses  which  Bobert 


Winder  hath  been  put  to  and  incurred  in  smpportisg 
the  act  of  the  justices.  I  think  there  is  a  taffioieni 
distinction.  Different  considerations  would  appfy  to 
the  question  how  mudii  would  indemnify  the  jutuN, 
and  to  the  question  how  much  is  to  be  allownd  tot 
solicitor  instructed  on  behalf  of  the  justioea  torappot 
their  decision.  It  may  be  that  the  differaioe  in 
amount  would  be  only  fractional  in  some  ossei,  bit 
in  the  prest'ut  instance,  having  seen  the  bill  of  ooib, 
I  am  satisfied  that  this  is  a  substantial  diatinctioD.  I 
therefore  think  that  the  order  is  bad  on  that  g^ronnd. 

Another    objection    was   that    the    sum  innrtid 
in  the  order  was  fixed  by  the  officer  of  the  onut 
out  of  court,    and    not    at  the   sissions  at  wbich 
the  decision  was  given.    That  objection  can  tbo  be 
taken  notice  of  en  the  present  occasion,  beoaiue  if  it 
is  true  it  g^oes  to  the  jurisdiction  of  the  court  of 
quarter  sesttions  to  make  the  order.    The  court  hiv« 
not  in  poir.t  of  fact  done  that  which   the  stitote 
directs  them  to  do — that  is  to  say,  they  have  not 
directed  by  their  order  such  a  sum  to  b^  paid  as  n 
iheir  opinion  wocdd  be  sufficient  to  iudeutiufy  tiM 
justices  from  all  costs  aad  charges.     The  lawistliit 
although  the  court  may,  by  its  officer,  if  it  so  thxnta 
fit,  arrive  at  the  sum  which  is  to  be  paid  in  rsspeelol 
costs,  yet  they  must  do  it  at  the  same  oossiom  tod 
must  adopt  it  as  their  own  act.    That  is  the  con- 
clusion which  ought  fairly  to  be  arrived  at  froa  t^ 
decisions  in  SeUwood  v.  Mount,  Beg.  ▼.  Long,  tnd 
Midland   Bailway   Co.   v.    Edmonton    Union.    Thrt 
seems  to  be  the  general  law,  and  although  in  t^ 
section     under     which     the     present     order    vu 
made  there    are  words  indicating  that  the  opioiiB 
of    the     court     is    to     be     tdcen     as     to    tiK 
amount     of    the    sum    to    be    paid,     I    take  it 
that  that  opinion  could  be  arrived  at  by  them  bj 
appointing  their  officer  to  ascertain  the  amonnt  and 
by  adopting  his  act.    Further,  the  amount  of  tin 
costs  could  also  be  ascertained  out  of  sessuMB  by 
consent  of  the  parties,  but  here  there  was  no  ne^ 
consent.    Therefore  I  think  that  as  the  sum  insotid 
in  the  order  was  ascertained  by  the  officer  of  tk 
justices  out  of  sessions  without  adoption  by  fheeoort 
and  without  the  consent  of  the  parties,  it  is  not  i 
sum  which  in  the  opinion  of  the  ooort  was  suflivit 
to  indemnify  the  justices  from  all  costs,  ohargei,  isd 
expenses  whatsoever  to  which  such  justices  nuy  bsfc 
been  put. 

For  these  reasons  it  appears  to  me  that  the  oidn  d 
the  court  of  quarter  sesd  ns  cannot  be  supported. 

BiGHAH,  J. — I  am  of  the  same  opinion.  I  tbnk 
the  ordei*  is  bad  in  two  respects.  It  is  bad  i^pon  ib 
face  because  it  does  not  state  that  the  motiey  is  to  bi 
paid  to  any  person  whom  the  justices  have  UDOJati^ 
for  the  purpose  of  receiving  it,  and  it  is  bad  beoisv 
the  court  of  quarter  sessions  have  not,  in  niy  ofioae. 
exercised  any  jurisdiction  at  all  in  making  it. 

It  appears  to  me  upon  the  affidavits  that  ]b> 
Winder,  in  whose  favour  the  order  purpocti  to  bi 
made,  has  never  been  appointed  aa  a  peEian  •  ; 
receive  the  money  in  question.  Some  of  the  juite  i 
appear  to  have  consented  to  it,  but  the  justioei  ^ 
are  entitled  to  the  indemnity  have  not  ia  ^  \ 
consented,  and  I  do  not  think,  thenfoie,  thai  ^ 
order  is  in  point  of  form  right.  But  a  far  more  isd^ 
question  arises  in  considering  whether  the  oont « 
quarter  sessions  have  exerdaed  their  joiisdietiaB  ^ 
ail  in  thid  matter.  What  have  they  the  po  wer  to  d». 
They  have  po«^er  to  order  the  treasurer  of  tiie  ooa<y 
or  place  to  pay  such  sum  as  shall  in  the  upinioaofA* 
court  be  sufficient  to  indemnify  such  justu^e  froai  ^ 
costs  and  charges  incurred.  The  court  6t  vpi^ 
sessions  never  has  formed  in  this  case  any  opiaioB  it 
all  upon  the  matter.    It  is  true  they  made  aa  ori* 
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that  the  treasurer  shoald  pay,  but  as  to  how  much  he 

ihoold  pay  they  have  never  formed  any  opinion  at  all, 

nor  eocprened  any  opinion.     What  the  treasurer  is  to 

pay  is  the  oosts  and  charges  to  which  the  jantioe  may 

have  been  put.    What  does  that  mean  ?    I  take  it 

that  it  means,  may  have  been  properly  put.    There 

has  been  no  taxation  at  all  of  this  bill  in  the  proper 

sense  of  the  word.    ▲  very  large  bill  was  brought  in 

hy  the   solicitor  who  represented  the  jostioes,  and 

pJaoed,  as  I  understand,  Mfore  the  derk  of  the  peace. 

The  person  who  had  to  pay — namely,  the  treasurer  of 

the  corporation,  hadno  notice  of  this  so-  called  taxation ; 

he  did  not  know  what  was  going  on,  and  his  voice 

had  never  been  heard  in  the  matter.    In  point  of  fact, 

not  a  penny- piece  was  taken  off  the  bill,  and  I,  ior  my 

part,  do  not  believe  that  any  real  taxation  took  place. 

In  proceedings  such  as  these  I  am  of  opinion  that 

the  person  who  is  ordered  to  pay  shoiild  have  an 

opportomty   of    cominsr   before   the  taxing  officer, 

whoever  he  may  be,  and  should  have  an  opportunity 

of  being  heard  as  to  what  he  shoald  pay.    He  shoald 

have  an  opportunity,  as  all  persons  have  who  are 

ordered  io  pay  costs,  of  making  objection  to  the 

items  which  are  charged  against  him.    That  right  is 

in  accordance  with  common  sense  aad  with  justice, 

and  the  treasurer  of  the  corporation  in  this  case  has 

not    had  that  right  given  to  him.    The  court    of 

quarter  sessions  has  never  formed  any  opinion  what- 

errer  as  to  what  costs  or  charges  the  justices  in  the 

Dourt  below  were  put  to,  and  the  order  ooeht  never  to 

bave  been  drawn  up.    It  mast  be  quashed. 

BuU  made  aUolute, 

Solicitor  for  justices,  R.  Winder. 

Solicitors   for   the  Corporation   of    Bolton,    Holt 
Betver  &  Co,,  for  B.  G.  Hinndl,  Bolton. 


May  17. 


Q.  B.  Div.  ( 

(Bidley  and  Bigham,  JJ.)  J 

In  re  Gbbbnwood  &  Co.  (a.) 

hmpany — Winding  up — Creditor's  petition — Right  of 
creditor  to  winding-up  order  for  his  own  benefit 
only. 

When  a  company  ia  insolvent  and  ?ias  no  tissets  dis- 
rUnUahle  amongst  its  creditors  generally  other  than 
ebenture^holderSf  an  unpaid  creditor  of  the  company  is 
ai  entitled  to  a  compulsory  winding-up  order  which 
tnsld  benefit  himself  only,  but  which  would  not  ben^ 
ic  general  body  of  creditors. 

Appeal  from  a  judgment  of  Judge  Whitdhome, 
ttin^  at  Birmingham. County  Court. 

Au  application  had  been  madtt  to  the  learned  judse 
or  tux  order  for  the  compulsory  winding  up  of  th*^ 
ifliness  of  a  limited  company  called  Thomas  Qreen- 
ood  &  Co.  (Limited),  of  Birmingham. 

The  oompany  hud  issued  debentures  in  the  ordinary 
ay  by  way  of  a  floating  charge  upon  the  assets  of 
le  company.  A  portion  of  the  assets  so  covered  by 
e  debentures  was  a  debt  owing  b^  certain  persons 

the  oompany,  and  before  any  aabon  was  taken  on 
;e  debentures  that  debt  was  a88i|;ned  by  the 
mpftny  in  the  ordinary  way  of  trade  to  one  Mr. 


itler. 


The  debenture-holders  then  commenced  an  action 
eofoToe  payment  of  their  debentures,  and  got  a 
jeiwr  appointed.  The  company,  being  in  difficulties, 
90ed  resolutions  for  its  voluntary  winding  up,  and 
gy  afterwards  commenced  an  action  for  the  recovery 

(<».)   Beported  by  Su:  Shebston  Bakxb,  Bart.. 
Banister-at-Law. 


of  the  debt  assigned  to  Butler  on  the  ground  that  it 
still  belonged  to  them  and  had  never  been  efEectually 
assigned  to  Butler. 

In  the  course  of  that  action  inteipleader  proceedings 
were  taken  between  Butler  and  the  company  to 
determine  to  whom  the  debt  belonged ;  and  in  these 
proceedings  it  was  found  that  Butler  was  the  real 
creditor  and  that  the  debt  belonged  to  him,  and 
judgment  was  given  for  him  with  costs  against  the 
company.  These  costs  thus  became  a  debt  due  from 
the  company  to  Butler.  The  proceediugs  taken  by 
the  company  were  really  in  the  interest  of  the 
debenture-holders,  as  the  debt,  if  recovered  by  the 
oompany,  would  bave  gone  to  the  debenture-holders, 
and  no  part  of  it  could  have  gone  to  the  creditors 
generally. 

Butier  applied  to  the  receiver,  who  occupied  the 
two-fold  position  of  receiver  for  the  debenture- 
holders  and  voluntary  liquidator,  to  pay  these  costs. 
The  receiver  replied  that  the  compiiny  had  not  got 
sufficient  assets  even  to  pay  the  debenture-holders, 
and  had  no  aosets  for  the  creditors  generally. 

Butler  then  presented  a  petition  in  the  county  court 
and  applied  for  an  order  for  a  compulsory  winding 
up  of  the  company,  or  in  the  alt«>mative  for  the  con- 
tinuance of  the  voluntarv  winding  up  under  the 
supervision  of  the  court.  He  contended  that  the  only 
persons  interested  in  fighting  the  action  were  the 
debenture-holders,  and  that  the  proceedings  were 
for  the  benefit,  not  of  the  insolvent  company  or  the 
other  creditors,  but  solely  for  the  benefit  of  the 
debenture-holders ;  that  the  company  were  therefore 
entitled  to  indemnity  from  the  debenture-holders, 
and  that  he  was  entitied  to  the  benefit  of  that 
indemnity. 

The  company,  it  was  admitted,  had  no  assets  that 
could  be  distributed  among  the  creditors  other  than 
the  debenture-holders.  No  other  creditors  supported 
thepetition,  and  the  debenture-holders  opposed  it. 

The  judge  was  of  opinion  that  the  expensive 
machinery  of  statutory  liquidation  ought  not  to  be 
used  at  the  instance  of  one  particular  creditor  to 
enable  him  to  obtain  payment  of  a  sum  of  money  for 
himself  alone  by  means  of  a  possible  right  of  indemnity 
against  the  debenture  holders,  and  that  as  the  grant- 
ing of  the  application  would  beuefit  the  petitioning 
creditor  only  and  not  the  general  body  of  creditors, 
the  case  was  an  exception  to  the  general  rale  that  a 
creditor  is  entitied  to  a  winding-up  order  ex  debiio 
justitioe.    He  acoordiogly  refu8<»d  to  make  the  order. 

The  petitioning  oreditor  appealed. 

C,  A.  Russell,  Q.C.  {Mamfield  with  him),  for  the 
appellant. — The  judge  was  wrong  in  the  view  he  took 
that  the  petitionmg  creditor  wa^  not  entitled  to  the 
order,  because  he  alone,  and  not  the  general  body 
of  creditors,  would  be  benefited.  An  unpaid  creditor 
is  entitled  to  the  order  ex  debito  justitioe.  It  is  not 
necessary  for  him  to  show  that  the  creditors  generally 
will  be  benefited  by  the  order;  it  is  suffioiant  if  he 
showthathehimself  will  be  benefited.  The  judge  relied 
on  In  re  Chapel  House  CoUiery  Co,,  31  W.  E.  933,  24 
Ch.  D.  259,  bat  that  case  is  distinguishable.  There 
the  creditor  was  not  able  to  show  that  he  himself 
would  be  bendited,  and  tiie  decision  merely  is  that  a 
winding-up  order  ought  not  to  be  made  at  the 
instance  of  a  creditor  who  would  derive  no  benefit 
from  it.  Here  the  petitioning  creditor  would  benefit 
by  the  order ;  and  tne  order  ought  therefore  to  have 
been  made. 

Ashton  Cress,  for  the  liquidator  (the  respondent).— 
The  learned  judffe  had  a  discretion  in  granting  or 
refusing  the  application,  and  he  has  exercised  that 
diacretion  rightly.  The  order  asked  for  by  the 
petitioning  creditor  was  for  his  own  benefit  only,  and 
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the  pieneral  body  of  creditors  oould  haTe  got  no 
benefit  out  of  it.  It  was  not  intended  that  the 
machinery  of  a  statatory  winding  up  under  these 
Acts  should  be  used  merely  for  t£e  benefit  of  one 
creditor  only  and  to  enable  one  creditor  only  to 
recover  his  debt.  The  decision  in  the  case  of  In  re 
Chapel  Hau9e  Colliery  Co.  is  wide  enough  to  cover 
this  case,  and  is  not  confined  to  the  case  where  the 
creditor  can  get  no  benefit  for  himself.  The  judge 
was  right  in  refusing  the  application. 

Russell,  Q.(7.,  in  reply. 

BiDLEY,  J. — I  think  the  coimty  court  judge  was 
right.  He  had  a  discretion  to  grant  or  refuse  the 
application  within  certain  limits,  and  it  has  not 
been  sho?m  that  he  has  gone  outside  those 
limits.  I  think  he  exercised  his  discretion  rightly 
in  refusing  the  application.  The  petitioning  creditor 
asked  for  this  order  for  his  own  benefit  only,  and  not 
for  the  benefit  of  the  creditors  generally,  and  he  did 
so  to  compel  the  liquidator  to  raise  the  question 
whether  the  debenture-holders  could  be  compelled  to 
pay  these  costs.  I  agree  witii  the  judge  that  he  would 
not  have  been  justified  in  employicg  the  expensive 
machinery  of  statutory  liquidation  at  the  instance  of 
one  particular  creditor  to  enable  him  to  recover  pay- 
ment of  a  sum  of  money  which  would  not  have  been 
distributable  among  the  creditors  generally.  The  case 
of  In  re  Chapel  Hovae  Colliery  Co,  is  an  authority, 
so  far  as  it  goes,  in  favour  of  the  decision  of  the 
judge.  There  were  no  other  creditors  assenting  to 
the  petition ;  the  application  was  at  the  instance  of 
one  creditor  for  his  own  benefit  only  and  not  for  the 
creditors  generally;  but  this  machinery  was  not 
intended  for  one  creditor  only.  We  cannot,  therefore, 
interfere  with  the  discretion  of  the  judge  in  refusing 
the  application. 

BlOHAM,  J. — I  agree.  The  Act  provides  that  where 
a  resolution  has  been  passed  for  a  volimtary  winding 
up  a  creditor  may  come  to  the  court  and  ask  to  have 
the  voluntary  liquidation  converted  into  a  compulsory 
liquidation,  or  else  to  have  it  continued  under  the 
supervision  of  the  court.  It  is  in  the  discretion  of  the 
judge  to  make  or  refuse  such  order,  and  imless  it  is 
askM  for  in  the  interest  of  the  genersi  body  of 
creditors,  the  order  ought  not  to  to  panted.  The 
order  in  this  case  was  applied  for  in  the  interest  of  one 
creditor  only,  and  I  think  the  judge  was  right  in 
refusing  it. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  Cartwright  d  Cun^ 
ningham,  for  Hargreave  &  Heatoii,  Birmingham. 

Solicitors  for  the  respondent,  Timhrell  &  Deighton, 
for  Hooper,  Tanfield,  &  Fairbairrif  Birmiogham. 


Jan.  26. 


a  B.  Div.  ) 

(Channell  and  Bucknill,  JJ.)  j 

OvBB  v.  Habwood.  (a.) 

Vaccination — Non-compliance  with  order — Evidence  of 
non-vaccination — Burden  of  proof— Vaccination  Act, 
1867  (30  &  31  Vict.  c.  84).  s.  31. 

In  proceedings  under  section  31  of  the  Vaccination 
Act,  1867,  for  non-compliance  with  a  vaccination  order, 
the  burden  of  proving  non-vaccination  lies  on  the  prose- 
cution, and  evidence  that  the  fact  of  vaccination  Jms  not 
been  notified  to  the  proper  officer  is  good  prima  facie 
e*ndence  from  which  non-vaccination  may  be  presumed 
until  the  contrary  is  shown  by  the  defendant. 

(a.)  Beported  by  T.  R.  Colqtthoun  Dill,  Esq., 
Barrister-  at-Law. 


Case  stated  by  justices  for  the  county  of  Suinj. 

An  information  had  been  preferred  by  the  !»• 
spondent,  a  vaccination  officer  appointed  bj  tk 
guardians  of  the  Famham  Unioo,  duirging  wai^ 
appellant,  being  the  parent  of  a  certain  <&ld  eM 
Gilbert  William  Over,  under  the  age  of  fomtea 
years,  unlawfully  omitted  to  carry  into  effeiA  a  ecin 
order  of  a  court  of  summary  jurisdiction  msdc 
pun>nant  to  section  31  of  the  Vaccination  Act,  Itti, 
whereby  it  was  directed  that  the  appeUant  BbooU 
cause  the  said  child  to  be  vacGinated  within  twotj* 
eight  days  from  the  date  thereof,  the  ssid  pdoi 
having  expired,  and  the  said  child  not  having  nes» 
vaccinated,  nor  shown  to  be  unfit  to  be  ywoasM, 
nor  to  be  insusceptible  of  vaccination,  oontmyts 
section  31  of  the  Act. 

Upon  the  hearing  of  the  case  the  respoafert 
produced  the  originaa  order,  and  deposed  upon  oift 
that  he  had  not  received  any  certificate  of  saBesM 
vaccination  of  the  child,  neither  had  he  reoM 
any  certificate  that  the  child  was  unfit  to  \» 
vaccinated  or  insusc^tible  of  vaccination,  fit 
admitted  that  he  had  never  seen  tiie  duld  tki 
subject  of  the  information.  He  also  prodoeedni 
Buhimitted  the  rfgister  of  vaccinations  kept  hf  Ui 
pursuant  to  section  24  of  the  Vaccination  Act,  19Ei, 
and  the  Acts  amending  the  same.  No  otlier  endeoa 
was  given  on  bihalf  of  the  proeecution,  sad  m 
evidence  was  given  on  behalf  of  the  appellant 

It  was  contended  on  behalf  of  the  appdlsat  M 
the  evidence  given  by  the  respondent  wss  vi 
sufficient  proof  that  the  appellant  was  gaUty  of  tfe 
offence  alleged  in  the  information.  For  tb 
respondent  it  was  contended  that  the  evideooevi 
sufficient  proof  thnt  the  appellant  had  not  ooapU 
with  the  order. 

The  justices,  having  regard  to  the  siatilflrT 
provisions  requiring  under  penalty  every  aestiksts 
of  suooessfol  vaccination  or  of  a  child  bnc 
uofit  for  or  insusceptible  of  vacdnation,  if  gnen^ 
a  public  vaccinator  to  be  transmitted  by  him,  tali 
given  by  any  other  medical  practitioner  to  he  tasi- 
mitted  by  the  parent  of  the  child,  accepted  ths  w 
of  the  respondent  and  convicted  the  appellant. 

The  question  for  the  opinion  of  tiie  ooiat  «> 
whether,  upon  the  facts  stated  in  the  oeK,  ^ 
decision  of  the  justices  was  right  in  point  of  kv. 

The  Vaccination  Act,  1867,  s.  31,  empovsB  i 
justice  (in  certain  cases)  to  order  an  anvasuu^ 
child  to  be  vaccinated  within  a  certain  time,  *''■ 
if  at  the  expiration  of  such  time  the  child  shsD  td 
have  been  so  vaccinated,  or  shall  not  be  ■faowntolt 
Uien  unfit  for  vaccination  or  to  be  inansosntiUe « 
vaccination,  the  person  upon  whomsnch  oroerw 
have  been  made  shall  be  proceeded  against  maamtP^ 
and  unless  he  can  show  some  reasonablft  grorndfa 
his  omission  to  carry  the  order  into  efiBset^  ibiB  h 
liable  to  a  penalty  not  exceeding  20s.*' 


Schidtess  Young,  for  the  appellant. — The  - 
does  not  cast  upon  the  defendant  the  bozte* 
proving  vaccination;  it  is  upon  the  proeeoatioB|i 
prove  the  averment  as  in  other  cases  of  an** 
neglect  of  duty :  Williams  v.  East  India  Co.,  5  &i 
192.  The  register  does  not  prove  non-vaoasifs^ 
The  public  vaccinator  ought  to  have  been  esSsi  H 
prove  that  he  had  not  vaccinated  the  duld.  ^ 
parent  is  only  required  to  transmit  the  eertiieifc^ 
the  registrar  where  the  vacdnation  has  been  psffani* 
by  a  private  practitioner.  % 

He  also  cited  Allen  v.  WoHhy,  I^  B.  5  a&liV 
18  W.  R.  Dig.  99. 

Ryde,  for  the  respondent. — ^The  oosivictioe  * 
right.  The  evidence  of  the  vaooinatioBi  offiov^ 
good  presumptive  evidence  of  noo-compliaMe 
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the  order.  If  the  child  had  been  Tacomated  and  no 
notiflcation  thereof  sent  to  the  registrar  an  offence 
under  the  Act  would  have  been  committed,  and  the 
justices  could  not  presume,  in  the  absence  of  direct 
evidence,  that  an  offence  had  been  committed. 

Chaitkeli.,  J. — I  am  clearly  of  opinion  that  this 
appeal  ought  to  be  dismissed.  The  case  is  defectively 
stated.  It  does  not  show  that  the  original  order 
under  which  these  proceedings  were  taken  was  served 
on  the  appellant  or  (which  would  probably  be 
sufficient)  made  in  his  presence.  It  does  state  that 
no  evidence  was  given  besides  that  which  is  set  out  in 
the  case.  It  appears,  therefore,  that  the  justices  had 
no  evidence  before  them  on  these  points.  But  it  is 
dear  that  the  question  was  raised  whether  sufficient 
evidence  had  been  given  of  non-compliance  with  thfi 
order,  and  we  must  take  it  that  proof  of  service  of  the 
order  was  given  (and  the  evidence  on  this  point 
omitted  from  the  case  stated)  or  that  this  point  was 
not  taken  before  thejustioes. 

The  question  is,  Was  there  any  evidence  of  non- 
compliance with  the  order  ?  I  agree  that  the  burden 
of  proving  non-oompliance  is  on  the  prosecution.  In 
some  matters  under  the  Vaccination  Act,  1867,  the 
burden  is  thrown  upon  the  defendant ;  for  instance,  in 
this  very  section  31 — **  if  the  child  shall  not  be  shewn 
to  be  then  unfit,"  &o. ;  but  this  shows  that  it  was  not 
intended  to  throw  on  the  defendant  the  burden  of 
proving  that  the  child  has  been  vaccinated;  the 
prosecution  must  prove  non-vacoination.  Some 
evidence  must  therefore  be  given  of  the  negative 
proportion,  unless  the  question  arises  on  some 
exception,  exemption,  proviso,  excuse,  or  qualification 
withm  the  meaning  of  section  39  (2)  of  the  Summary 
Jurisdiction  Act,  1879,  and  this  question  does  not  so 
arise.  The  ordinary,  and  in  most  cases  the  only,  way 
of  proving  a  n^ative  is  by  presumption,  and  the 
court  has  to  apply  the  proper  presumption.  Under 
this  Act  maohuery  is  provided  whereby  the  fact  of 
▼aocination  is  to  be  notified  by  various  persons,  and  if 
it  is  not  notified  it  can  only  be  because  someone  has 
failed  to  do  his  duty.  The  fact,  therefore,  that  no 
notification  has  been  received  by  the  proper  officer  is, 
to  my  mind,  prima  facie  evidence  that  the  diild  has  not 
been  vaccinated.  Whether  this  is  the  best  proof  is  a 
qneetion  which  does  not  concern  us.  Even  il  the 
pnbUc  vaccinator  had  been  called  it  would  still  be 
possible  that  another  practitioner  had  vaccinated  the 
child  and  the  justices  would  still  have  to  be  asked  to 
rely  on  a  presumption  arising  from  the  evidence  of  the 
public  vaccinator.  For  these  reasons  I  think  that 
there  was  evidence  on  which  the  justices  were  justified 
in  convicting,  and  that  this  appeal  should  be 
diuuMed. 

BuoBariMi,  J.— I  concur. 

appeal  dismisaed. 

Solicitor  for  the  appellant,  H.  T.  NichoUon. 

Solicitors  for  the  respondent,  Johnson^  WeatheraHy 
d:  Siurt,  for  PoUer  <fe  Crundwellf  Famham. 


(A. 


Court  of  SppeaL 

Appeal.  \ 

L.  Smith,  Vaughan  Williams,  > 

and  Bomer,  L.J  J.)  j 


June  30. 


Obossfield  &  Sons  v.  Tanian.  (a.) 

Mctster  and  aervani — Employers*  liability — Accident — 
Compeneatictn — Award  —  Application  for  review  of 
weekly  payment  —  Change  in  circurnstancea — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
Schedule  I.  (12). 

An  application  under  paragraph  12  of  Schedule  I,  of 
the  Workmen's  Compensation  Act,  1897,  for  a  review  of 
a  weekly  payment  can  only  he  made  where  some  change 
in  t?ie  circumstances  of  the  case  has  taken  place  since  the 
making  of  the  award, 

80  held,  Vaughan  Williams,  L.J.,  doubting. 

Appeal  from  the  refusal  of  the  judge  of  the  War- 
rington County  Court  to  allow  an  application  under 
paragraph  12  of  Schedule  I.  of  the  Workmen's  Com- 
pensation Act,  1897,  for  a  review  of  a  weekly  pay- 
ment. 

The  workman,  who  had  lost  an  eye  through  an 
accident  in  the  course  of  his  employment,  duly  lied  a 
request  for  arbitration,  and  in  the  particulars  annexed 
to  the  request  he  stated  that  his  average  weekly 
earnings  previous  to  the  accident  were  30s.,  and  that 
his  average  weekly  earnings  since  the  accident  were 
17s.  Id. 

The  employers,  in  their  answer,  stated  that  the 
workman's  average  weekly  earnings  previous  to  the 
accident  were  198.  lOd. 

The  answer  was  filed  only  two  days  before  the  day 
fixed  for  the  hearing. 

Bule  17  of  the  Workmen's  Compensation  Bules, 
1898,  requires  that  the  respondent's  answer  shall  be 
filed  five  dear  days  at  least  before  the  day  fixed  for 
proceeding  with  the  arbitration. 

At  the  hearing,  which  took  place  in  August,  1899, 
the  county  court  judge  held  that  the  employers, 
having  filed  their  answer  out  of  time,  were  precluded 
from  giving  evidence,  and  he  accepted  the  statement 
contained  in  the  workman's  particulars,  and  made  an 
award  for  a  weekly  payment  of  128.  6d. 

In  March,  1900,  the  employers  applied  to  the 
coimty  court  judge,  under  paragraph  12  of  Schedule 
I.,  asking  that  the  weekly  payment  which  had  been 
awarded  might  be  reviewed. 

Paragraph  12  of  Schedule  I.  is  as  follows:  "Any 
weekly  payment  may  be  reviewed  at  the  request  either 
of  the  employer  or  of  the  workman,  and  on  such 
review  may  be  ended,  diminished,  or  increased,  sub- 
ject to  the  maximum  above  provided,  and  the  amount 
of  payment  shall,  in  default  of  agreement,  be  settled 
by  arbitration  under  this  Act." 

It  was  not  suggested  on  the  part  of  the  employers 
that  any  change  in  the  circumstances  of  the  case  had 
taken  place  between  the  making  of  the  award  and 
the  application  for  a  review. 

The  coimty  court  judge  refused  the  application. 

The  employers  appealed. 

Arthur  Powdl,  ior  the  employers. — The  learned 
county  court  judge  was  wrong  in  refusing  the  appli- 
cation. Paragraph  12  ought  to  be  construed 
according  to  the  natural  meaning  of  the  words, 
which  is  that  either  the  employer  or  the  workman 
may  at  any  time  apply  to  have  the  weekly  payment 
originally  awarded  reviewed,  and  may  show  any 
grounds  why  the  amount  should  be  altered,  and  the 

(a.)  Reported  by  F.  G.  Bttokbr,  Esq.,  Barrister- 
at-Law. 
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ooonty  oonrt  judge  ought  on  such  application  to  fix 
the  payment  at  suoh  an  amount  as  may  then  appear 
to  be  right. 

W,  D,  Benson,  for  the  workman,  was  not  called 
upon  to  argue. 

A.  L.  Smith,  L.J.— The  question  is  whether,  on 
the  true  construction  of  paragraph  12  of  the  first 
Schedule  to  the  Workmen's  Compensation  Act, 
employers  can  ap^ly  for  a  review  of  a  weekly  pay- 
ment where  the  circumstances  which  existed  at  the  ' 
time  of  the  making  of  the  award  have  not  in  any 
way  altered.  An  award  has  been  made  by  a  county 
court  judge  who  had  before  him  a  statement  in 
the  workman's  particulars  that  his  average  weekly 
earnings  before  the  accident  were  30s.  The  em- 
ployers desired  to  show  that  the  man's  average  weekly 
earnings  before  the  accident  were  19s.  lOd.  But  the 
county  court  judge  held  that,  as  they  had  not  filed 
their  answer  five  days  before  the  hearing,  they  were 
out  of  time,  and  it  was  not  open  to  them  to  take  this 
point  or  to  give  any  evidence,  and  he  therefore  made 
an  award  on  the  basis  of  the  workman's  statement. 
The  award  was  made  in  August,  1899,  and  no  appeal 
was  brought  from  it.  In  March,  1900,  the  employers 
made  an  application  under  paragraph  12  of  the  first 
Schedule  to  the  Act  for  a  review  of  the  weekly  pay- 
ment. The  question  arose,  what  change  had  taken 
place  in  the  circumstances  of  the  case  since  the 
wMAing  of  the  award.  The  answer  was  that  no 
change  whatever  had  taken  place.  The  employers 
admitted  that  the  position  of  tne  workman  remained 
the  same.  But  the  point  which  the  employers  really 
wished  to  raise  was  that  the  award  was  wrong, 
because  the  coimty  court  judse  ought  to  have  found 
that  the  workman's  earnings  before  the  accident  were 
19s.  lOd.  Can  it  be  shown  that  the  award  is  wrong 
in  an  application  under  paragraph  12  ?  In  my 
opinion  it  cannot;  I  think  that  paragraph  12  was 
enacted  alio  intuitu  altogether.  It  contemplates  that 
an  injured  workman  may  get  well,  or  get  better,  or 
get  worse,  and  it  enacts  that  *'  any  weekly  payment " 
— ^not  any  award — '*may  be  reviewed  at  the  request 
either  of  the  employer  or  of  the  workman,  and  on 
such  review  may  be  ended." — i.e.,  if  the  workman  gets 
wdl  —  '* diminished  "  —  if  he  gets  better  —  •*  or 
increased  "—if  he  gets  worse.  I  think  that  the 
decision  of  the  coim^  court  judge  refusing  to  review 
the  weekly  payment  was  right,  and  that  the  appeal 
must  be  dismissed. 

Yauohan  Williams,  L.  J. — I  agree  that  it  would 
be  manifestly  unfortunate  if  paragraph  12  of  Schedule 
I.  could  be  used  for  the  purpose  of  appealine 
against  any  award  which  one  party  or  the  other  did 
not  like.  I  feel  sure  that  the  Legislature  did  not 
intend  this  enactment  to  be  used  for  such  purpose. 
But  though  I  agree  in  coming  to  that  conclusion,  I 
know  no  power  of  the  court  which  it  is  more  difficult 
to  exeroiBe,  or  which,  in  my  opinion,  ought  to  be 
more  sparingly  exercised,  than  the  power  of  what  I 
may  call  interlinear  legislation — ^that  is  to  say,  of 
introducing  into  an  Act  of  Parliament  words  which 
are  not  there.  Now  what  are  the  words  of  this 
enactment?  <*Any  weekly  payment" — ^it  does  not 
say  *'  awarded,"  but  it  is  clear  that  it  means  any 
weekly  pavment  awarded — "  may  be  reviewed  at  the 
request  either  of  the  employer  or  of  the  workman, 
and  on  such  review  may  be  ended,  diminished,  or 
iDoreased."  It  is  suggested  that  in  the  exercise  of 
the  power  which  we  have  of  interlinear  legislation 
we  should  read  in  the  words  *'  if  the  circumstances 
are  changed."  I  do  not  feel  the  necessity  for 
introducing  those  words.  But  however  that  may 
be,  it  seems  to  me  that  the  employers  here  wish 


to  bring  before  the  court  droumstanoes  wfaioh  &Sm 
from  the  circumstances  which  were  before  the  oosrt 
at  the  original  hearing.  They  wish  to  show  that  the 
weekly  earnings  of  the  workman  were  less  than  tfaej 
were  then  taken  to  be.  It  is  said  that  they  cannot  dotbt 
because  they  are  estopped  by  the  previous  awaid.  I 
am  not  sure  that  that  is  so.  An  award  is  not  s  judg- 
ment so  as  to  operate  technically  as  an  estoppel 
And  if  abstract  justice  requires  us  to  say  wMba 
there  ought  not  to  be  an  estoppel  in  this  oase,  I 
cannot  help  seeing  that  this  is  a  case  in  which  the 
question  of  amount  has  never  been  determined  on  tin 
merits  at  all.  It  may  be  that  the  result  is  that  then 
is  an  estoppel,  but  I  am  not  sure.  At  any  zate  I 
hesitate  to  read  into  the  Act  words  which  an  not 
there,  though  I  am  much  impressed  by  the  fact  tbt 
the  paragraph  is  so  drawn  that  if  we  strictly  follov 
the  mere  words  it  might  be  much  abused  I7  being 
allowed  to  give  indirectly  an  appeal  which  the  itatete 
does  not  give  directly. 

BoMBB,  L.J. — This  is  an  attempt  to  re-open  ao 
arbitration  under  the  Workmen's  Compensation  Aot 
and  to  impeach  the  award  on  the  ground  that  f«cis 
were  admitted  at  tiie  hearing  which  should  have  been 
contested.  This  is  done  unctor  cover  of  an  applicatioa 
under  paragraph  12  of  Schedule  L  In  myopimoa 
that  paragraph  was  directed  to  another  purpoae  lad 
was  not  intended  to  enable  an  award  to  be  impeMhed 
on  any  such  ground  as  that  which  the  employen  now 
rely  upon.  I  think  it  applies  to  cases  in  which  aome 
change  in  the  circumstances  has  taken  place  nnoa  the 
making  of  the  award.  Here  the  parties  admit  that 
no  new  fact  has  arisen.  If  the  appeal  were  aUowed  I 
think  it  would  lead  to  great  abuse.  Whenever  eUto 
party  was  dissatisfied  with  an  award  he  could  oontiiuia 
to  have  fresh  arbitrations  until  he  obtained  an  award 
in  his  favour.  We  are  bound,  in  my  opinion,  not  to 
give  such  an  interpretation  to  the  enactment  as  voold 
lead  to  such  a  result. 

Appeal  dismissed. 

Solicitors  for  the  employers,  W*  Hurd  &  Son, 

Solicitors  for  the  workman,  Cutdiffes  <fe  Bavenfmi, 
for  Davies  &  Forshaw,  Warrington. 


Prom  Q.  B.  Div.  . 

(A.  L.  Smith.  Yaughan  Williams,  >         Jane  l^  & 
and  Bomer,  L.JJ.)  j 

Elliott  v.  Tates  and  Another,  (o.) 

Inland  revenue — Income  tax — Non-^ymeni — Didrm- 

Authority  of  collector -^Taxes  Managemeni  Ad,  1880 

(43  A  44  Vid.  c.  19),  m.  73,  86. 

The  power  to  distrain  in  the  event  of  non^jnymBri  ^ 

taxes,  conferred  upon  a  tax  collector  by  section  $6  0/  tii 

Taxes  Management  Act,  1880,  f?uiy  be  lawfuUy  exatud 

after  the  expiration  of  the  year  in  respect  of  wkidi  ik 

tax  is  payable,  provided  thai,  at  the  time  of  the  didrm, 

the  collector  has  not  been  required  to  pay  oifter  tks  n^ 

collected  by  him,  and  to  deliver  a  schedule  of  wrrean, « 

provided  by  section  103  of  the  AcL 

Application  by  the  plaintiff  for  judgment  or  aaev 
trial  in  an  action  tried  before  OhanoeU,  J.,  aad  1 
common  jury. 

The  defendants  were  collectors  of  inoome  tax  tfi 
inhabited  house  duty,  and  the  action  was  biosgkt 
against  them  to  recover  damages  (1)  for  tiespaw  iv 
breaking  and  entering,  and  (2)  for  irregularly  in  ^ 


(a.)  EeportedbyF. 


O.  B0BIN8ON,  Baq., 
at-Iiaw, 
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distreBS  by  remaimng  in  possessioii  for  too  long  a 
period. 

The  facts,  which  are  fully  set  out  in  the  judgment, 
were  shortly  as  follows  : 

The  defendants  were  appointed  collectors  of  income 
tax  and  inhabited  house  duty  for  the  year  ending  the 
5th  of  April,  1899,  and  by  the  warrant  of  the  Com- 
miMioners  of  Taxes  they  were  authorized  to  demand 
and  collect  the  income  tax  and  house  duty  during 
that  period. 

The  plaintiff  failed  to  pay  his  income  tax  and  house 
daty  after  demand  duly  made,  and  thereupon  on  the 
25th  of  May,  1899,  the  defendants  levied  a  distress  at 
the  plaintifiTs  premises  to  recover  the  amount  due. 
The  plaintiff  subsequently  paid  the  amount,  and  the 
distress  ^as  withdrawn.  The  plaintiff  then  brought 
this  actioD. 

Chanuell,  J.,  held  that  the  defendants  had  authority 
to  levy  the  distress,  and  that  there  had  been  no  illegfu 
distress,  but  the  lean^ed  judge  asked  the  jury  to 
assess  the  damages,  and  the  jury  assessed  the  images 
at  £10. 

The  plaintiff  applied  for  judgment  or  a  new  trial 
upon  the  first  head  of  claim. 

Witt,  Q.C\,  and  Foley,  for  the  plaintiff. 

Bowen  Howlands,  Q.C.,  and  Layman,  for  the 
defendants. 

Cur.  adv,  tmZJ. 

June  28. — A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  plaintiff  in  this  action  seeks  to  recover 
from  the  defendants  damages  for  having  trespassed 
open  his  dwelling-house  at  Maidenhead  on  the  25th 
of  May,  1899.    The  defendants  are  collectors  of  in- 
come tax  under  Schedules  A  and  B  of  the  Income 
Tax  Acts,  and  also  of  inhabited  house  duties,  and 
were  appointed  by  the  Commissioners  of  Taxes  to 
collect  the  same  pursuant  to  the  Taxes  Management 
Act,  1880  (43  &  44  Vict.  c.  19),  for  the  year  ending 
the  5th  of  April,  1899.    The  defendants  justify  the 
alleged  trespass  under  a  warrant  dated  l3ie  13  th  of 
December,   1898,  duly  granted  to  them  under  the 
Taxes  Management  Act,  1880.    It  is  not  in  dispute 
(1)  that  the  taxes  for  which  the  defendants  distrained 
naid  been  duly  demanded  of  the  plaintiff  upon  the  1st  of 
January,  1899 ;  ^2)  that  such  taxes  then  became  due 
and  payable  by  the  plaintiff,  and  continued  so  down 
to  the  distress  (which  is  the  alleged  trespass)  upon 
the   25th  of  May,  1899 ;   and  (3)  that  the  plaintiff 
throughout  persisted  in  refusing  to  pay  what  was  due 
from  him,  and  that  he  had  no  valid  excuse  for  such 
refnaal.  The  first  point  taken  on  behalf  of  the  plaintiff 
is  that  imder  the  warrant  the  defendants'  authority 
to  distrain  came  to  an  end  upon  the  5th  of  April, 
1899,  and  consequently  they  were  fundi  officio  upon 
the  25th  of  May,  1899,  and  could  not  justify  under 
it.     In  my  judgment  this  is  not  so,  and  the  authority 
under  the  warrant  has  no  such  limitatioD,  and  this 
-will  be  aeen  upon  reading  it.  The  warrant,  after  reciting 
the  appointment  of  the  defendants  to  be  collectors  of 
the  dataes  arising  from  property,  professions,  trades,  and 
offioeSy  and  of  the  duties  on  inhabited  houses  for  the 
year  ending  the  6th  of  April,  1899,  eu  joins  and  requires 
the  oolleotors  to  make  demand  of  the  several  sums 
upon  the  parties  charged  therewith,  and  upon  payment 
thereof  to  give  acquittances,   and   '*  if  any  person 
ahonld  refuse  to  pay  the  sum  or  sums  charged  upon 
him     upon    demand    duly    made,   for    non-payment 
thereof  to  distrain  for  the  same  by  virtue  of  this  our 
ivrarrant  without  further  authority."    I  do  not  find  in 
this  -wvtfrant  that  the  power  to  distrain  is  limited  to  a 
distress  made  on  or  before  the  5th  of  April,  1899,  but, 
on  the  contrary,  the  power  given  is  to  oistraia  without 
limit  aa  to  time  "  for  duties  payable  for  the  year  ending 


the  5th  of  April,  1899."    I  would  point  out  that  the 
collectors  appointed  in  the  succeeding  year  for  the 
year  ending  the  5th  of  April,  1900,  coiud  not  distrain 
for  the  taxes  and  duties  due  for  the  preceding  year 
ending  the  5th  of  April,  1899.  So  much  for  the  warrant 
itself  under  which  the  defendants  justify.    But  it  is 
further  argued  for  the  plaintiff  that  by  the  Taxes 
Management  Act,  1880,  the  collectors  became  fmvdi 
officio  on  the  5th  of  April,  1899.     I  will  first  deal  with 
the  only  section  that  has  any  possible  bearing  upon 
this  point  prior  to  section  100,  for  in  that  and  the 
following  sections  the  statute  deals  with  a  new  state 
of  circumstencfs  which  does  not  exist  in  the  present 
case.    Section  73,  sub-section  1,  which  is  the  only 
section  referred  to  in  this  part  (Part  V.)  of  the  Act, 
deals  ^ith  the  nomination  of  collectors  in  the  month  of 
April  in  each  year.    There  is  nothing  in  this  section 
which  enacte  that  after  the  month  of  April,  1899,  the 
nominated  collectors  may  not  get  in  unpaid  arrears 
which  they  were  appointed  to  collect  and  which  they 
could  not  collect  owing  to  the  persistent  refusal  of 
the  taxpayer  to  pay,  and,  indeed,  sub-section  9  of  the 
section    points   to    this,    that  it   is    not   until  the 
collectors'  account  for  the  year  have  been  closed  that 
the  ooUectors'  office  is  at  an  end.    I  can  find  down  to 
section  100  nothing  which  enacts  that  a  ooUeotor's 
power  to  distrain  under  section  86  of  the  Act  ceases 
upon  the  5th  of  April  in  any  year  under  a  warrant 
similar  to  that  in  the  present  case.     The  collector 
appointed  is  not  for  one  year  only  and  no  more,  his 
appointment  is  to  collect  the  taxes  for  the  year  ending 
the  5th  of  April.    Although  there  is  a  fresh  appoint- 
ment every  year,  the  collectors  appointed  are  not  in 
place  of  those  appointed  in  the  preceding  year,  but  to 
collect  another  year's  taxes.     No  doubt,  as  a  rule, 
the  duties  of  the  collectors  for  a  particular  year  would 
be  practically  ended  with  the  year,  but  they  are  not 
appointed  only  for  the  period  of  a  year,  nor  do  their 
duties  of  necessity  end  with  the  year.     As  a  short 
method  of  description  they  might  be  referred  to  as 
collectors  appointed  for  a  year,  and  I  think  that  the 
expression  in  section  117,  sub-section  1,    *'for  the 
remainder  of  the  year/'  is  explicable  in  the  view  that 
the  Act  intended  to  show  dearly  that  the  appointment 
of  one  collector  in  lieu  of  another  was  not  intended  to 
invalidate  the  latter *s  acts  for  the  period  during  whidi 
he  had  acted.  At  section  100  there  comes  a  new  part 
of  the  Act— viz..  Part  VII.,  headed  <<Beoeipt  and 
Account."     This  gives  rise  to  other  considerations. 
By  section  100  the  board  may  appoint  in  each  year 
a  day  to  receive  the  moneys  received  by  the  collectors, 
on  which  day  the  collectors  shall  account  for  all 
moneys  given  them  in  charge  to  collect    By  section 
103  on  the  appointed  day  the  collectors  are  to  pay 
over  to  the  collector  of  Inland  Revenue  the  moneys 
received  by  them,  and  by  sub-section  (5}  to  deliver  a 
schedule  of  arrears.    Until  this  is  done,  in  mv  judg- 
ment, the  collectors'  authority   to  collect  has  not 
terminated*    By  section  105  and  the  following  sec- 
tions, under  the  heading  of  "  Schedules  of  Arrears," 
different  processes  are  prescribed  by  which  a  defaulting 
taxpayer  may  be  brought  to  book  by  the  commissioners 
and  others.    In  the  present  case  no  day  prior  to  the 
day  of  distress  had  been  appointed  for  receipt  of  the 
moneys  collected  by  them  under  section   100,  and 
consequently  no  schedule  of  arrears  was  in  existence, 
and  it  will  be  seen  that  in  this  state  of  droumstances 
none  of  the  sections  after  and  indudiog  section  100 
have  any  application  to  this  case,  aiid  I  have  not  to 
consider  what  f-ffect  they  would  have  if  they  did 
apply.    I  cannot  find  in  the  Act  prior  to  section  100, 
which  is  the  part  of  the  Act  which  applies  to  this 
case,  any  more  than  in  the  warrant  itself,  that  the 
authority  of  the  coUector  to  collect  arrears  due  before 
the  5th  of  April,  1899,  terminates  upon  that  day ;  an4 
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as  no  day  for  receipt  has  been  appointed  under 
section  100  the  sections  subsequent  thereto  do  not 
apply.  The  argument  that  the  proceedings  to  make 
the  plaintiff  pay  after  the  5th  of  April,  1899,  must  be 
by  way  of  making  him  a  Crown  debtor  is  not  well 
founded  in  this  case,  and,  in  my  opinion,  in  the 
present  case  there  is  nothing  to  justify  such  an  ar^- 
ment.  The  above  are  the  only  points  now  remaining 
in  the  case.  I  agree  with  my  brother  Channell  that 
the  defendants  can  justify,  as  they  have  done,  under 
their  warrant  of  distress  of  the  13th  of  December, 
1898.  The  appeal  must  therefore  be  dismissed  with 
costs. 

Vaitghan  Williams,  L.J.— I  agree.  No  doubt 
there  is  a  fresh  nomination  of  collectors  in  each 
year,  and  no  doubt  the  statute  contemplates  the 
rendering  of  accounts  and  the  collection  of  arrears 
and  the  closing  of  the  accounts  in  each  year,  and 
when  once  the  account  has  been  closed  there  is  no 
power  in  a  collector  to  distrain  for  arrears  without 
the  special  authority  of  the  commissioners ;  but,  not- 
withstanding this,  the  fact  remains  that  neither  in 
section  86  nor  in  the  warrant  is  there  any  Umitation 
of  the  power  of  distress  to  one  year. 

'  BoKEB,  L.J. — I  have  had  an  opportunity  of 
reading  my  lord's  judgment,  and  I  entirely  agree 
with  it. 

Appeal  dismissed. 

Solicitors  for  plaintiff,  Samuel  Price  <fk  Sons. 

Solicitor  for  defendants,  F.  FitzPayne,  for  C.  R. 
TJiomaSf  Maidenhead. 


Ifarch  13,  14. 


From  Chan.  Div.  i 

(Lindley,  M.B.,  and  Bigby  [ 

and  Collins,  L.  JJ.)         ) 

Dixon  v.  Winch,  (a.) 

Mortgage — Transfer — No  notice  to  mortgagor  —Sale  by 
mortgagor  and  mortgagee  without  disclosing  mortgage 
— Fraudulent  retention  of  purchase-money  by  m^/rt" 
ga^gee — Satisfaction  of  mortgage, 

A  solicitor  conveyed  certain  land  to  a  builder.  The 
builder  built  some  houses  thereon  and  mortgaged  it  to  the 
solicitor.  The  solicitor  transferred  the  mortgage.  No 
notice  of  su^h  transfer  was  given  to  the  builder.  Subse- 
quently the  solicitor  and  the  builder  sold  the  land,  which 
was  conveyed  by  a  deed  containing  a  recital  that  it  was 
free  from  incumbrances.  The  proceeds  of  sale  were 
received  by  the  solicitor^  who  retained  the  mortgage  debt 
out  of  them.  The  solicitor  till  he  absconded  paid  interest 
to  the  transferee, 

Heidi  that  the  purchaser  took  the  property  subject  to  the 
mortgage^  but  the  builder t  having  placed  himself  entirely 
in  the  hands  of  the  solicitor,  must  have  imputed  to  him 
the  knowledge  which  the  solicitor  actually  had,  and  must 
indemnify  the  purchaser  against  any  payments  to  be 
made  to  the  mortgagee. 

Decision   of  Cozens-Hardy,  J.   (47   W.    B.    620), 


This  was  an  appeal  from  a  decision  of  Cozens- 
Hardy,  J.  (reported  47  W.  E.  620). 

The  facts  may  be  stated  shortly  as  follow : 

By  a  deed  of  the  24th  of  March,  1892,  one  Dent 
conveyed  certain  land  at  Harlow  to  the  defendant 
Winch. 

By  a  deed  dated  the  11th  of  January,  1893,  Winch 
mortgaged  a  portion  of  the  land,  with  some  bouses 

(a.)  Beported  by  J.  I.  Stielino,  Esq.,  Barrister- 
at-Law. 


which  he  had  built  on  it,  to  Dent  to   secure  £350 
vrith  interest  at  5  per  cent. 

On  the  16th  of  January,  1893,  Dent  transferred  to 
the  defendant  Miss  EUman  the  mortgage  debt  o( 
£350  and  the  morl^ged  property  subject  to  redem^ 
tion. 

No  notice  of  the  transfer  was  given  by  Miss  Sikua 
to  Winch.  Miss  EUman  received  and  had  anee 
retained  in  her  own  possession  the  title-deeds. 

Dent  paid  Miss  EUman  interest  on  the  mortgaige 
debt  till  1898,  when  he  absconded. 

On  Dent's  disappearance  it  was  diaoovered  ihtk 
part  of  the  mortgaged  land  had  been  oooveyed  bj 
Dent  and  Winch  to  the  plaintiff  for  £685  by  a  deed 
dated  the  15th  of  September,  1893. 

This  deed  recited  that  Dent  was  seised  in  f ee  of  fiie 
land  free  from  incumbrances,  and  that  he  had  agreed 
to  seU  to  Winch  for  £100,  but  that  no  ooiive3raiioe  of 
the  land  had  been  executed,  and  that  Winch  had  built 
houses  on  the  land  and  had  agreed  to  seU  to  dw 
plaintiff  for  £685,  £100  of  which  was  to  be  paid  to 
Dent. 

By  a  deed  dated  the  25th  of  April,  1894,  and  god- 
taining  sinular  redtals,  the  rest  of  the  land  was,  in 
consideration  of  £375  paid  to  Winch,  conveyed  by 
Dent  and  Winch  to  the  plaintiff.  No  inTestigataan  A 
title  was  made  on  behalf  of  the  plaintiff,  the  azrange- 
ment  being  that  she  was  to  have  a  free  conveyufie 
prepared  by  Dent  and  to  accept  Winch's  title  iam 
nim. 

The  purchase-money  for  the  first  purchase  was  psid 
to  Dent,  and  he  retained  thereout  £451  lOs.  lor 
principid,  interest,  and  costs  said  to  be  doe  to  Im 
from  Winch. 

It  was  not  aUeged  that  the  plaintiff  had  any  Imow- 
ledffe  of  Miss  EUman's  mortgage,  and  Winch  denied 
all  Knowledge  of  the  transfer  to  Bfiss  EUman. 

The  plaintiff  claimed  a  declaration  whether  tbe 
defendant  Miss  EUman's  mortgage  was  a  vaUd  and 
subsisting  security  or  not,  and  if  it  was  to  be  entitled 
to  redeem  and  to  be  indemnified  by  Winch. 

The  defendant  Miss  EUman  counterdaimed  ian- 
dlosure  or  sale  in  default  of  payment. 

dozens-Hardy,  J.,  held  that  Miss  EUinan*8  mort- 
gage was  a  viUid  subsisting  ch%rge,  and  that  tbe 
defendant  Winch  most  indemnify  the  plaintiff  agaiiiit 
all  payments  to  be  made  by  her  to  Miss  BUa&an. 

The  plaintiff  and  the  defendant  Winch  appealed. 

Eve,  Q,0,,  and  Christopher  James,  for  the  plainti£ 

Hayter,  iat  the  defendant  Winch. 

Micklem,  Q,G,,  and  Harman,  for  the  delendaBt 
Mies  EUman. 

The  f oUowing  cases  were  referred  to :  Norrisk  v. 
Marshall,  5  Madd.  475 ;  In  re  Lord  Sotdhamptm't 
Estate,  Allen  v.  Lord  Southampton,  29  W.  R.  231. 16 
Ch.  D.  178;  Matthews  v.  WaUwyn,  4  Yea.  118; 
Williams  v.  SorreU,  4  Ves.  389 ;  Le  Neve  r.  Le  Newt, 
3  Atk.  646;  Marjoribanks  v.  Hovenden,  6  Ir.  Eq. 
Bep.  238  ;  Bradlw  v.  Ridies,  26  W.  B.  910,  9  Ck. 
D.  189;  Cave  v.  dave,  28  W.  B.  798.  16  (^  D.  631: 
In  re  Cox  and  Neve's  Contract,  39  W.  E.  412.  [18911 2 
Gh.  109;  Oliver  v.  Hinton,  48  W.  B.  3,  [189912  OL 
264 ;  KetUewell  v.  Watson,  30  W.  B.  402,  21  Gh.  D. 
685 ;  Jones  v.  Gibbons,  9  Yes.  407 ;  BicAeriem  t. 
Walker,  34  W.  B.  141,  31  Oh.  D.  151 ;  Atteritiry  r. 
Wallis,  4  W.  B.  734,  8  De  G.  M.  &  G.  4M;  HemOt 
V.  Loosemore,  9  Hare  449 ;  In  re  Oouains*  TVuds,  S^ 
W.  B.  393.  31  Ch.  D.  671 ;  BoOand  ▼.  Bart,  It 
W.  B.  962,  L.  B.  6  Ch.  App.  678. 

liiNDLEY,  M.B. — I  think  it  is  nnneoeaaaiy  to  ooe- 
sider  the  authorities  which  have  been  cited,  for  tiisR 
is  one  view  of  the  case  which,  as  it  seems  to  nsb  ■ 
quite  "sii&cient  to  enable  ns  to  dispose  of  it.    ttt 
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question  is  whether  the  plaintiff,  who  has  bought  this 
property    (previously  mortgaged  by  the  defendant 
Winch),  is  entitled  to  compel  Miss  Ellman,  to  whom 
the  mortgage  has  been  transferred,  to  give  up  her 
seouiity.     O^e  thing  is  dear— namely,  that  Dent,  the 
solicitor  who  acted  in  the  matter,  and  the  original 
mortgagee,  cheated  both  Winch  and  Mrs.   Dizon. 
Dent,   having   become  owner  of  the   land,    entered 
into  certain  arrangements  with  Winch,   for  whom 
he  acted    as    solicitor    in  every  transaction.    Dent 
having  sold  part  of  the  land  to  Winch,  the  latter 
made     a    legal    mortgage    to    Dent,    which   Dent 
transferred  to  Miss  Eulman.    Miss  EUman  paid  the 
money  to  Dent  and  received  the  deeds  from  him. 
It  did  not  occur  to  her  to  give  notice  to  Winch  of 
the  transfer  of  the  mortfi;age  to  her.    Dent  ought 
to  have  done  this ;  it  was  his  duty  both  to  her  and  to 
Winch  to  do  so,  and  not  to  allow  Winch  to  pay  the 
mortgage-money  to  the  wrong  person.    Dent  con- 
tinued after  the  transfer  tojpay  the  interest  to  Miss 
Ellman.    Then  Dent  and  Winch  together  sold  and 
oonveyed  the  property  to  Mrs.  Dixon.    Winch  left 
everything  connected  with  the  sale  to  Dent.    Dent 
inserted  in  the  conveyance  to  Mrs.  Dixon  a  deliber- 
ately false  redtal,  suppressing  altogether  the  mortgage 
and  the  transfer  of  it,  and  stating  that  the  property 
was  unincumbered.    The  result  is  that  a  gross  mud 
has  been  peipetrated  upon  Mrs.  Dixon,  but  Winch 
was  a  mere  tool  of  Dent  in  the  transaction.     Tbe 
property  was  sold  as  free  from  incumbrances,  when  it 
was  really  subject  to  the  mortgage  to  Miss  EUman. 
Winch  cannot  derive  any  benefit  from  that.     Then 
Dent,  having  thus  cheated  Mrs.  Dixon,   proceeded 
next  to  cheat  Winch.    An  account  was  settled  between 
them.  Dent  retaining  the  mortgage  debt  out  of  Mrs. 
Dixon's  purchase-money,  which  she  had  paid  to  him. 
And  now  she  says  that  this  transaction  enables  her, 
though  she  had  m  fact  bought  the  property  subject 
to  the  morigage,  to  throw  the  loss  upon  Miss  Ellman. 
She  says  that  though  she  bought  only  the  equity 
of  redemption,  yet  luckily  for  her  Miss  Ellman  has 
been  paid  off  by  means  of  tiie  payment  to  Dent,  because 
Winon  had  no  notice  of  the  transfer.    This  seems  to  me 
to  be^  a  subtle  refinement  based  upon  the  equitable 
doctrine  that,  when  a  mortgage  has  been  transferred, 
the   mortgagor   is    still   enabled  to  go  on  paying 
the   original  mortgagee  if  he  has  no  notice  of  the 
traiisfer.     But  was  the   payment  to  Dent  such  a 
payment  of  the  mortgage  debt  as  would  have  entitled 
Winoh  to   have   demanded  a  reconveyance  of  the 
jproperty  from  Miss  Ellman  ?  Ckmsidering  the  manner 
in  which  Winch  had  placed  himself  entirely  in  the 
hands  of  Dent,  I  think  the  knowled^  which  Dent 
had  must  be  imputed  to  him.    He  is,  in  my  opinion, 
affected  by  the  knowledge  of  that  which  Dent  knew, 
and   oannot   therefore   avail   himself  of   his  actual 
igpQoranoe  of  the  transfer  of  the  mortgage.    He  must 
be  treated  as  bavins  knovm  that  it  had  been  transf  ered 
to  Mies  Ellman,  ana  that  he  was  paying  the  mortgage 
money  to  the  wron^  person,  and  the  plaintiff  stands 
in   no  better  position  than  Winch.    The  mortgage 
moat  be  treated  as  still  subsisting  and  as  a  security  to 
lliaa  oilman  for  £350  and  interest,  and  the  plaintiff 
mnat   take  the  property  subject  to  it.      Both  the 
appeals  must  be  dismissed. 

filGXY,  L.  J. — I  agree.  I  sympathise  equally  with 
Mrs.  IHxon  and  with  Miss  Ellman,  who  were  both 
i^norcuit  of  legal  matters,  and  are  both  free  from 
mame.  Nor  can  I  withhold  my  sympathy  from 
Winob.  There  is  no  ground  for  attributing  to  him 
any  fraudulent  intention,  though  every  act  of  Dent 
jn  tbB  matter  was  tainted  witti  fraud.  I  have  not 
looked  carefully  at  the  cases  which  have  been  cited  to 
na  because,  in  my  opinion,  we  can  set  them  aside  for 


the  purpose  of  •  deciding  the  present  case.  Under  the 
circumstances  I  Uiink  Win<m  is  not  entitled  to  say 
that  he  was  ignorant  of  any  material  fact  which  was 
known  to  Dent.  He  must  be  taken  to  have  known 
that  the  mortgage  had  been  transferred  to  Miss 
Ellman,  and  that  in  paying  Dent  he  did  not  discharge 
the  mortgage  in  her  hands. 

Yattohan  Williams,  L.J. — ^I  am  much  troubled 
about  this  case,  because  it  deals  with  matters  my 
familiarity  with  which  is  of  but  recent  acquisition. 
But  under  these  circumstances  I  do  not  think  I 
should  be  disdiarging  my  judicial  duty  in  differing 
from  my  brethren,  unless  I  were  perfectly  certain  that 
I  was  right,  nor  merely  because,  but  for  their  opinion, 
I  might  myself  have  arrived  at  a  different  conclusion. 
Still,  I  think  it  is  my  duty  to  express  the  doubts  and 
difficulties  which  I  feel  in  arriving  at  the  same 
conclusion  as  they  do.  Cozens-Hardy ,  J. ,  based  his 
decision  upon  the  ground  that,  although  it  is  a 
recognized  .rule  in  equity  that,  when  a  mortgage  has 
been  transferred,  a  payment  made  by  the  mortgagor 
to  the  original  mortgagee  is  ^ood  as  against  the 
transferee,  provided  that  the  mortgagor  has  received 
no  notice  of  the  transfer,  yet  that  rule  ought  not  to  be 
extended  to  a  case  like  the  present,  in  which  the 
money  paid  by  the  mortgagor  to  the  original  mort- 
gagee was  part  of  the  purchase-money  fraudulently 
obtained  by  means  of  a  false  recital  in  the  conveyance 
to  the  purchaser  to  the  effect  that  there  was  no  mort- 
gage. I  do  not  understand  that  either  of  my  learned 
brethren  has  based  his  affirmation  of  the  decision  on 
that  ground.  I  understand  the  ground  of  their 
decision  to  be  this — that  in  these  transactions  as  a 
whole  there  was  such  a  general  agency  of  Dent  for 
Winch,  that  the  faiowledge  of  Dent  must  be  imputed 
to  Winch,  and  that  Winc^  cannot  be  allowed  to  set 
up  his  actual  ignorance  of  matters  which  were  within 
the  knowledge  of  Dent.  My  difficulty  in  accepting 
this  view  of  the  case  is  that  there  were,  as  it  seems 
to  me,  two  distinct  transactions  in  which  different 
persons  were  engaged.  The  first  transaction  was  the 
conveyance  of  the  property  by  Dent  and  Winch  to 
Mrs.  Dixon.  I  agree  that  in  that  transaction  you 
must  impute  to  Winch  the  knowledge  of  all  that  Dent 
knew,  and  that  as  between  Winch  and  Mrs.  Dixon  he 
cannot  be  heard  to  say  that  he  did  not  know  of  the 
transfer  of  the  mortgage  to  Miss  Ellman.  This  is 
something  very  like  an  estoppel  against  Winch 
setting  up  his  actual  ignorance  of  the  transfer.  But 
in  my  view  this  estoppel  does  not  extend  to  anything 
outside  tiiat  particular  transaction.  The  result  of  the 
first  transaction  was  that  Mrs.  Dixon  took  the  pro- 
perty subject  to  the  morigage  to  Miss  Ellman,  and  I 
do  not  understand  her  to  deny  this.  Of  course 
Winch  is  bound  to  indemnify  her  against  that  mort- 
gage. That  was  the  state  of  things  when  the  con- 
veyance was  completed,  and  Mrs.  Dixon  had  paid  the 
purchase-money  to  Dent  as  aeent  for  Winch.  Shortly 
afterwards  a  settlement  of  accounts  took  placid 
between  Dent  and  Winch,  and  Winch  allowed  Dent 
to  retain  the  mortgage  debt  out  of  the  purchase- 
money.  Then  the  question  is,  ought  we  to  impute  to 
Winch  at  that  moment  the  knowledge  of  the  fact  that 
Dent  had  transferred  the  mortgage  to  Miss  Ellman  ? 
In  truth  and  in  fact  Winch  knew  nothing  about  it,  and 
his  allowing  Dent  to  retain  the  money  is  the  strongest 
possible  evidence  that  he  believed  Dent  to  be  still  the 
mortgagee,  and  as  such  entitled  to  receive  the  mort- 
gage-money. It  may  very  well  be  that  the  knowledge 
of  Dent  must  be  imputed  to  Winch  on  the  ground 
that  he  had  placed  himself  in  such  a  general  relation- 
ship to  Dent  that  be  must  be  treated  in  all  matters  as 
having  the  knowledge  which  Dent  bad.  I  agree  that 
the  two  traoBaotJo^  "^^^  inunediatdy  consequent  on 
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one  another,  and  were  very  olosely  oonneoted,  though 
I  have  felt^  a  difiSioaltj  in  treating  them  as  one. 
Under  the  cironmstances,  it  might  be  right  to  draw 
the  inference  of  fact  that  there  was  saoh  a  general 
agency  of  Dent  for  Winch  that  we  oaght  to  impute 
to  Winch  the  knowledge  of  all  which  Dent  knew, 
and  that  he  must  be  taken  to  have  Imown  that  he 
was  paying  the  money  wrongfully.  On  this  question 
of  imputed  knowledge  I  prefer  to  adopt  the  judgment 
of  my  learned  brethren.  I  have  only  intended  in 
what  I  have  said  to  point  out  the  difficulties  which  I 
have  felt  in  treating  both  the  transactions  as  one,  and 
then  imputing  Dent's  knowledge  to  Winch. 

Solicitors,  Druces  &  AtUee;  West,  King,  Adams,  <fc 
Co, ;  C,  F,  Ingram. 


April  7. 


Ohan.  Div.  i 
Byrne,  J.  f 

Eastwood  Brothers  (Limited)  v.  Honley  Urbak 
CoiFwciL.  (a.) 

Local  government — Sewer — Sewage  matter-' Pollution — 
Trade  effluent — Bivere  Pollution  Prevention  Act,  1876 
(39  &  40  Vict,  c,  16)— West  Biding  of  Yorkshire 
Bivers  Act,  1894  (67  <fc  68  Vict.  c.  dxvi,),  ss,  9,  10— 
Public  Health  Act,  1876  (38  &  39  Vict,  c.  66),  ss. 
17,  21— PttWtc  EeaUh  Amendment  Act,  1890  (63  <fc 
64  Vict.  c.  69),  s.  17. 

WJiere  a  prescriptive  right  exists  to  discharge  drainage 
into  a  sewer,  trade  ejfluent  may  also  he  discharged,  and  a 
local  authority  has  no  right  to  cut  off  the  connection  of 
the  drain  and  tJie  sewer,  although  as  a  matter  of  fact  the 
discharge  may  prejudicially  affect  the  discharge  of  the 
sewage  matter. 

Trial  of  action. 

This  was  an  action  tried  virithout  pleadings  on 
affidavit  evidence,  in  which  the  plaintiffs  claimed  an 
iojonotion  to  restrain  the  defendants  from  cutting  off 
the  connection  between  a  sewer  and  a  drain  from  the 
plaintiffs'  Tnill. 

The  facts  of  the  case  were  as  follows :  The  mills  in 
question  were  known  as  Thirston  Mills  and  were 
acquired  by  the  plaintiffs  in  1890.  The  mills  which 
had  existed  in  1863  had  been  from  that  time 
materially  enlarged  and  there  was  some  evidence  to 
the  effect  that  the  volume  of  trade  effluent  had 
increased  in  recent  years,  but  there  had  been  no 
material  alteration  in  its  character. 

In  1893  a  dam  was  constructed  from  the  mills 
which  carried  the  trade  effluent  discharged  in  the 
processes  of  the  manufacture  into  a  channel  known  as 
Thirston  dyke,  that  channel  discharged  itself  into  a 
stream  which  itself  flowed  into  the  Biver  Holme. 
There  was  no  interruption  on  the  user  of  the  drain  for 
trade  effluents  so  long  as  it  discharged  into  Thirston 
dyke. 

In  1886  the  Honley  Local  Board,  the  then 
sanitary  authority  for  the  district,  carried  out  a 
sewerage  system,  under  which  they  constructed  a 
sewer  near  Thirston  dyke,  and  the  workmen  of  the 
board  (as  appeared  from  the  evidence),  virithout  any 
direction  or  any  communication  with  the  then 
owners  of  Thirston  mills,  took  up  the  drain  from 
the  mills  at  the  point  where  it  met  the  new  sewer  and 
made  a  connection  between  them ;  so  that  from  that 


(a.)  Beported  by  J.  Arthur  Price,  Esq.,  Barrister- 
at-Law. 


time  the  drain  ceased  to  discharge  into  Thirston  dyk&, 
and  the  effluent  matter  passed  into  the  Biver  Hoke 
through  the  sewer. 

Under  the  Local  (Government  Act,  1894,  the  Honkj 
Local  Board  became  the  Honley  District  ConndL 

In  1896  a  joint  committee  of  the  Honley  Urbio 
District  Council  and  the  South  Croyland  Urbu 
District  Council  was  formed  for  the  purpose  of  mftkiDf 
sewers  for  the  two  districts,  and  sulMequaitly  tfaii 
committee  acquired  land  for  the  construction  of  out- 
fall and  purification  works. 

In  April,  1897,  the  joint  sewerage  committee  vii, 
under  a  provisional  order,  superseded  by  a  joint 
sewerage  board,  but  only  for  the  management  of  tbe 
main  sewers,  sewers  already  made  by  either  of  thetvo 
councils  remained  vested  in  and  under  the  control  of 
the  council  in  whose  district  they  were  situate. 

The  defendants  were  advised  that  the  trade  ei&oflDi 
from  Thirston  Mills  into  this  sewer  on  account  of 
temperature  and  for  other  reasons  injuriously  affeettd 
the  disposal  of  the  sewage  matter,  and  exposed  tbee 
to  liabilities  under  the  Bivers  Pollution  PreTentioB 
Act,  1876  (39  &  40  Vict.  c.  75),  s.  4.  Thqr  soooid- 
ingly  informed  the  plaintiffs  of  their  intention  to  est 
off  the  connection  between  the  sewer  and  the  drain. 

Levitt,  Q.G.,  and  Waggett,  for  the  plaintifi. 

Asquith,  Q.C,  and  Clayton,  for  the  defendaati. 

Byrne,  J. — ^Having  regard  to  the  ciicnmstanfia 
under  which  the  connection  between  the  drain  lad 
the  sewer  was  made,  and  to  the  length  of  tine, 
during  which  the  connection  has  oontinned,  I  think  I 
ought  to  hold  that  the  connection  was  duly  and 
lawfully  made. 

The  plaintiffs'  predecessors  in  tide  had  a  ligkt  to 
cause  the  drain  to  empty  into  the  sewer  of  the  locsl 
authority,  now  vested  in  the  defendant  disbict 
council  (see  Ainley  v.  KirkhecUon  Local  Board,  60 
L.  J.  Ch.  734,  and  Brown  v.  Dunstable  Corpor^diff^ 
47  W.  E.  538,  [1899]  2  Ch.  378),  and  theplaintiib  ham, 
a  right  to  cause  their  drain  to  empty  into  the  saoe 
sewer  under  section  21  of  the  Pulilic  Healtii  kt^ 
1876. 

The  plaintiffs*  predecessors  in  title  were  and  tk 
plaintiffs  still  are  entitied  to  open  through  the  dnii 
into  the  sewer  in  question,  not  only  sewage  madv. 
but  manufacturing  effluents :  see  Peebles  ▼•  OswaU- 
tmstle  Urban  CounctZ,  J"  1897]  1  a  B.  384  (reported  os 
appeal  45  W.  E.  454,  [1897]  1  Q.  B.  625).  Thiscaw 
was  reversed,  but  it  was  not  reversed  on  any  poist 
material  to  the  present  case.  Under  theee  eircsB- 
stances  the  plaintiffis  are,  in  my  judgment,  eot^ 
to  an  injunction  to  restrain  the  defendants  faoa 
cutting  off,  as  they  threaten  to  do^  the  oammnniBi^ 
tion  between  the  plaintiffi'  drain  and  the  defendnto* 
sewer :  see,  amongst  other  cases,  Attorn^-Qenfral  ▼• 
Clerkenwdl  Vestry,  40  W.  B,  186,  [1891]  S  Ch.  aT- 
and  the  cases  there  cited. 

Having  regard  to  the  provisions  of  section  16  ol  tkf 
Eivers  Pollution  Prevention  Act,  1876,  I  do  i^ 
think  that  section  7  of  that  Act  gives  power  to  ttt 
defendants  to  stop  up  the  communication  in  quflstHS. 
even  if  it  had  been  proved  beyond  all  question— «■  ^ 
has  not,  in  fact,  been  proved — ^thatthe  liquid  disobsxip^ 
from  the  drain  into  the  sewer  would  prejiMSoilt 
affect  the  disposal  by  sale,  application  to  land, « 
otherwise  of  the  sewage  matter  conveyed  akmg  l^ 
sewer.  The  defendants  may  or  may  not  be  eat^tb^ 
to  some  other  remedy  against  the  plaintijffis  in  reipR^ 
of  the  effluent  discharged  into  the  sewer ;  I  expRMW 
opinion  on  this  point  which  does  not  aoiae  m  ^ 
action,  but  I  am  of  opinion  that  the  plaintift  0 
entitied  to  an  injunction  to  restrain  intemiption  di 
the  communication  of  the  drain  with  the 
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Judgment  for  plaintiffa* 

Solicitors,  Van  Sandau  &  Co,,  for  Jliilh  &  Co,, 
Hnddersfield ;  Jaques  &  Co.,  for  Armitage,  Sykes,  A 
Hinchdiffe,  Huddersfield. 


Chan.  Div.  I  -m-      oo 

Parwell,J.  }  ^^  28. 

Hat  v.  Nobthoote.  (a.) 

Conflict  of  laws  —  Marriage  —  Validity  —  Marriage 
9olemnized  abroad  be/ore  British  consul  —  British 
subject  and  foreigner — Foreign  decree  of  nullity — 
Consular  Marriage  Act,  1849  (12  <fc  13  Vict.  c.  68). 

A  marriage  between  a  British  subject  and  a  foreigner 
solemnited  abroad  in  accordance  with  the  requirements  of 
the  Consular  Marriage  Act,  1849,  is  valid  in  England, 
although  such  marriage  has  been  declared  void  by  a 
foreign  eourt. 

Action  to  set  aside  a  settiement  on  aoconnt  of*  its 
failure  of  consideration. 

On  the  24th  of  May,  1880.  Louis  AlphonseDuperrel, 
a  Frenchman  domicued  in  France,  but  bom  m  the 
Manritins,  and  Louisa  Harriet  l^rwhitt,  an  English 
woman  domiciled  in  England,  were  married  before 
the  British  Consul  at  Bordeaux,  in  accordance  with 
the  regulations  of  the  Consular  Marriage  Act,  1849. 

By  an  indenture  dated  the  20th  of  July,  1880,  made 
between  Edmund  Tyrwhitt  (since  deceased)  of  the 
one  part  and  G«orge  Burges  (since  deceased)  of  the 
other  part,  after  rediiog  that  previously  to  the 
marriage  of  Louis  Alphonse  Buperrel  with  the  defen- 
dant Louisa  Harriet  Tyrwhitt.  a  daughter  of  the  said 
£dmnnd  Tyrwhitt,  the  said  Edmund  Tyrwhitt  agreed 
to  aasiffn  use  two  policies  of  assurance  thereioafter 
partiouJarly  described  upon  the  trusts  thereinafter 
dedlared  concerning  the  same,  and  also  to  enter  into 
a  oovenant  for  the  pajrment  of  an  annual  sum  of  £40 
in  the  manner  theremafter  provided,  and  that  the 
marriage  of  the  said  L.  A.  Buperrel  and  the  defen- 
dant L.  H.  Tyrwhitt  was  duly  solemnized  on  the 
25ih  of  May,  1880,  for  efiEectuating  the  said  agree- 
ment, and  in  consideration  of  the  promises  the  said 
Bdmnnd  Tyrwhitt  assigned  the  two  policies  of 
aaaurance  thereiu  particu&rly  described  unto  the  said 
George  Burges,  his  executors,  administrators,  and 
assigns,  to  hold  the  same  upon  trust,  to  receive  and 
invest  all  moneys  assured  by,  or  to  become  payable 
nnder,  the  said  policies,  and  to  pay  the  income  there- 
of to  the  defendant  L.  H.  Tyrwhitt  during  her  life 
and  after  her  decease  ux>on  trust  for  all  the  children 
of  the  defendant  L.  H.  Tyrwhitt  by  the  said  L.  A. 
I>nperTel  or  any  future  husband,  and  it  was  thereby 
decHared  that  if  there  should  be  no  issue  in  whom  the 
trost  funds  should  become  absolutely  vested,  then  the 
trastee  should  hold  the  said  funds  upon  trust  for  the 
next-of-kin  of  the  defendant  L.  H.  Tyrwhitt,  and 
the  said  Edmund  Tyrwhitt  covenanted  to  pay  during 
tHe  joint  lives  of  himself  and  the  defendant  L.  H. 
Tyrwhitt  the  annual  sum  of  £40  to  the  said  Qeorge 
Burges  for  the  benefit  of  the  defendant  L.  H. 
TyrwhitL 

On  the  15th  of  March,  1882,  the  tribunal  of  first 
instance  of  Bordeaux  made  a  decree  on  the  petition  of 
tlie  wife,  the  husband  concurring,  deciding  this 
XDazriage  null  and  void.  After  this  decree  Louisa 
Sarriet  Buperrel  lived  with  her  father,  who  ceased 
to  ]pay  her  the  £40  annuity,  but  kept  up  the  policies 
-srlixoh  remained  in  the  hands  of  the  trustee  of  the 
settlement. 

(€S.)  Beported  by  C.  W.  Msad,  Esq.,  Barrister-at- 
Law. 


On  the  21st  of  July,  1899,  Edmund  Tyrwhitt  died, 
and  his  will  was  proved  by  his  executors,  the  plaintiff 
and  the  defendant  G.  E.  Northcote. 

The  defendants  G.  S.  Northcote  and  G.  B.  North- 
cote were  the  present  trustees  of  the  settiement. 

The  defendants  had  received  the  moneys  payable 
under  the  policies  since  the  death  of  Edmund 
Tyrwhitt. 

The  plaintiff  now  claimed  a  declaration  that  the 
said  indenture  of  settiement  was  not  binding  on  the 
estate  of  the  said  Edmund  Tyrwhitt  and  ou^t  to  be 
delivered  up,  and  an  order  to  the  defendants  G.  S. 
and  G.  B.  Northcote  to  transfer  and  pay  the  trust 
fund  to  the  executors  of  the  will  of  the  said  Edmund 
Tyrwhitt. 

Bramwdl  Davis,  Q,C.,  and  E.  8.  Ford,  for  the 
executor. — ^The  marriage  was  solemnized  in  France, 
the  French  court  is  therefore  competent  to  declare 
the  marriage  null  and  void :  Sottomayer  v.  De  Barros, 
27  W.  B.  917,  5  P.  D.  94. 

Badcock,  Q.C.,  and  A.  F.  Peterson,  for  the  trustees 
of  the  settlement. — By  the  Consular  Marriages  Act, 
1849,  a  marriage  celebrated  before  a  British  Consul 
abroad  is  as  valid  as  if  it  had  been  celebrated  in  her 
Majesty's  dominions,  acd  its  validity  can  only  be 
determined  by  an  English  court :  Simonin  v.  MaUcui, 
2  8w.  &  Tr.  67,  8  W.  B.  Div.  Dig.  16.  Pemberton  v. 
Hughes,  47  W.  B.  354,  [1899]  1  Ch.  781,  was  a  case  of 
divorce,  where  different  considerations  apply. 

Bramwell  Davis,  Q.C.,ia  reply. — The  court  should 
follow  the  decree  of  the  French  court  unless  it  offends 
views  of  substantial  justice :  Pen^>erton  v.  Hughes, 

Fabwbll,  J.,  after  stating  the  facts:  It  is  now 
contended  that  a  marriage  which  has  been  declared 
null  and  void  by  a  court  in  France  should  be  also 
declared  null  and  void  in  this  country.    In  the  first 

Slaoe  I  have  to  decide  if  the  marriage  is  good  in 
Sngland.  I  do  not  think  the  case  is  distinguishable 
from  Simonin  v.  Mdllac.  That  was  a  case  of  two 
foreigners  domiciled  abroad  who  came  to  England 
and  were  married  in  order  to  evade  the  law  of  their 
own  country,  and  the  marriage  had  on  that  ground 
been  there  declared  void.  In  the  present  case  the 
parties  are  not  two  foreigners,  but  an  Englishwoman 
and  a  Frenchman  who  were  married  before  the 
British  consul  at  Bordeaux  in  1880.  Now,  a  marriage 
of  this  nature  was  at  that  date  governed  by  the 
Consular  Marriage  Act,  1849.  [His  lordship  read  the 
preamble  and  section  1  of  the  Act,  and  continued :] 
It  is  admitted  that  the  marriage  was  solemnized  in 
the  manner  provided  by  the  Act.  There  is,  therefore, 
first,  an  enactment  of  the  English  Legislature  saying 
that  a  marriage  solemnized  as  this  was,  before  a  duly 
authorized  British  Consul,  shall  be  valid  according  to 
ShigUsh  law;  and  secondly,  an  Enslish  settiement 
providing  for  the  wife  and  diildren,  tne  trustee  being 
an  Englishman  resident  in  England  and  the  trust 
funds  being  in  this  country.  I  am  asked  to  say  that 
the  marriage  was  void  here  because  it  was  declared 
void  in  France.  But  it  seems  perfeotiy  clear  that  the 
marriage  was  not  void  in  England.  The  Act  was  exactiy 
follow^  and  covered  the  very  case,  thereby  giving 
statutory  validity  to  the  marriage.  In  Simonin  v. 
Mallac,  Sir  Cresswell  Cresswell,  in  delivering  the  con- 
sidered judgment  of  himself,  Channell,  B. ,  and  Keating, 
J.,  says :  **  The  great  importance  of  having  some  one 
certain  rule  applicable  to  all  cases ;  the  difficulty,  not 
to  say  impossibility,  of  having  any  rule  applicable  to 
all  cases,  save  that  of  the  law  of  a  country  where  a 
marriage  is  solemnized  shall,  in  that  country  at  least, 
decide  whether  it  is  valid  or  invalid ;  the  absence  of 
any  judicial  decision,  or  dictum,  or  even  any  opposite 
opuuon  of  any  writer   of  authority  on  the  law  of 
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nationB  have  led  ii8  to  the  oondiLiion  that  we  onffht 
not  to  found  our  jadgment  in  this  case  on  any  ot£er 
rule  than  the  law  of  England  as  prevailing  amongst 
English  snbjeots."  In  my  opinion,  on  the  true  con- 
struction of  this  Act,  this  marriage  must  be  treated  as 
solemnized  in  England.  The  consulate  must  for  this 
purpose  be  considered  as  English  territory.  The 
English  Legislature,  it  is  true,  cannot  make  French 
territory  English,  but  it  can  say  that  acts  done  in  a 
certain  manner  shall  have  the  same  effect  as  if  the 
territory  were  English.  Simanin  v.  Mallac  is  there- 
fore applicable,  and  whether  the  decree  of  the  Firench 
court  was  good  or  not  in  France,  this  marriage  is 
perfectly  good  in  England.  In  SoUomayer  ▼.  De 
Barros  there  was  an  inability  of  the  parties  to  con- 
tract inter  se,  and  Simonin  v.  Mallac,  though  dis- 
tinguished on  those  grounds,  was  cited  without  disap- 
proval by  the  Court  of  Appeal.  I  therefore  hold 
that  the  settlement  is  binding  on  the  father's  estate. 

Solidtors,  Bohina^  Hay^  Waters  &  Hay, 


Casb  V,  Lynch,  (a.) 

Statute  of  Frauds — Memorandvmi  in  writing — Sufficient 
description. 

The  Statute  of  Frauds  is  satisfied  if  the  parties  are 
sufficiently  descrihed,  so  that  their  identity  cannot  be 
fairly  disputed.  Thus  a  letter  stating :  **  In  considera- 
tion of  your  having  this  day  paid  me  the  sum  of  £50,  / 
hereby  agree  and  undertake  to  grant  you  or  your  assigns 
a  further  lease  of  twenty-four  years  ,.,ofthe,,. 
Warders  Arms  .  .  .  immediately  after  the  expiration  of 
the  term  granted  by  the  now  existing  lease,  ,  ,  .  such 
new  lease  to  be  at  the  same  rental  ,  .  .  and  to  contain 
similar  covenants  and  conditions  as  are  contained  in  the 
existing  lea^e,**  but  not  containing  the  name  of  the 
person  to  whom  it  was  addressed,  was  held  to  sufficiently 
identify  the  existing  tenant  of  the  premises  {who  had  that 
day  paid  £50  to  his  landlord)  to  satisfy  the  statute. 

Action  for  specific  performance  of  an  agreement  to 
grant  a  lease. 

The  defence  alleged  that  the  agreement  relied  on 
by  the  plaintiff  was  not  sufficiently  clear  to  satisfy 
the  Statute  of  Frauds. 

The  defendant  had  granted  a  lease  of  the  Warden 
Arms,  Kentish  Town,  to  Charles  Smith  for  a  term  of 
twenty-eight  years  from  the  24th  of  June,  1885,  at  a 
rent  of  £50. 

niis  lease  was  assigned  to  Jajme  in  1898. 

Jayne  negotiated  with  the  defendant  for  an  exten- 
sion of  the  lease,  and  in  December,  1895,  they  agreed 
together  that  Jayne  should  have  a  further  term  of 
twenty-four  years  for  a  fine  of  £50.  Jayne  paid  this 
sum  to  the  defendant,  who  thereupon  handed  him  the 
following  memorandum : 

'*  3,  Avenue- villas,  Cricklewood,  London,  N.W., 
"  Dec.  30,  1898. 

''Dear  Sir, — In  consideration  of  you  having  this 
day  paid  to  me  the  sum  of  £50  (fifty  pounds),  I 
hereby  agree  and  imdertake  to  grant  you  and  your 
assigns  a  further  lease  of  24  years  (twenty-four), 
'  W.  L.,'  of  the  premises  known  as  the  Warden  Arms, 
27,  Warden-road,  Kentish  Town,  London,  N.W.,  to 
run  immediately  after  the  expiration  of  the  term 
panted  by  the  now  eidsting  lease  dated  the  24th  of 
June,  1885,  and  made  between  William  Lynch  and 
Charles  Smith  of  the  premises.    Such  the  new  lease 

(a.)  Reported  by  C.  W.  Mead,  Esq.,  Barrister-at- 
Law. 
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Any  dealing  with  property  subject  to  a  pomr  >-' 
appoititinent  which  is  inconsistent  with  the  extroM  •  * 
tJutt  power,  releases  the  power. 

(a.)  Reported  by  J.  F.  Iselik,  Esq.,  Ba^rista^^^ 
Law. 


to  be  subject  to  the  same  rental,  £50  (fifty  ponndi), 
and  to  contain  similar  covenants  and  conditioiu  ii 
contained  in  the  now  existing  lease. 

*'  (Signed)  Williah  Lyhch. 

"  Witness— Abthub  Fredbbice  SIbsvbs  Jayhk." 

The  plaintiff  subsequently  took  an  aasigmnent  of 
the  existing  lease,  and  the  b^icdt  of  the  extenskm 
from  Jayne. 

The  plaintiff  was  prepared  with  evidence  to  picm 
that  Jayne  had  sinied  his  name  intending  to  be  boood 
by  the  memorandum,  and  that  signing  his  dmm 
apparently  as  witness  only  was  done  by  mistika. 
The  defendant  adadtted  that  Jayne  had  paid  him 
£50,  but  alleged  that  the  agreement  with  him  wii 
only  for  an  extension  for  fourteen  years,  and  thit 
the  memorandum  was  not  sufficient  to  satisfy  ths 
statute. 

Younger,  Q.C,  and  W.  Baker,  for  the  plainti£- 
The  memorandum  sufficiently  defines  Jayne  as  tha 
proposed  lessee,  for  he  is  admitted  to  be  the  penon 
who  paid  the  £50,  and  he  was  then  the  lessee  of  the 
prenuses,  a  further  lease  could  therefore  only  be 
granted  to  him  or  his  assigns. 

Ingpen,  Q.C,  and  A,  L,  Ingpen,  for  the  defendsiit 
— ^The  description  is  insufficient,  for  others  mi^ 
have  paid  £50  on  the  30th  of  December,  1898,  lad 
a  *' further  lease"  might  be  a  reversion  to  anyone. 
The  description  is  therefore  iosufficient  to  idoitiiy 
Jayne  as  the  person  to  whom  the  lease  was  to  be 
granted:  Potter  v.  Duffidd,  22  W.  R.  585.  L.  B.  1§ 
Bq.  4 ;  Williams  v.  Jordan,  26  W.  R.  230,  L.  B.  6 
Ch.  D.  517. 

Farwell,  J. — I  should  be  sorry  if  I  had  to  ilknr 
the  defendant's  plea  of  the  Statute  of  Fiuods  to 
prevail  in  this  case.  If  the  parties  are  so  described 
that  their  identity  caonot  be  fairly  disputed,  tbe 
statute  is  satisfied  according  to  the  rule  in  PdUr  t. 
Duffield*  In  this  case  it  is  plain  on  the  meoionDdiiB 
that  the  lease  is  to  be  granted  to  the  person  who  pud 
the  £50.  This  is  quite  as  good  a  description  as  tbe 
word  ''proprietor,^  which  was  held  sufficient  in  SaU 
V.  Lambert,  22  W.  R.  478,  L.  R.  18  Bq.  1,  and  it  ii 
admitted  in  the  defence  that  that  person  was  Jayiw* 
If  further  authority  is  wanted  there  is  the  reoent  qui 
of  Plant  V.  Bourne,  46  W.  R.  59,  [1897]  2  Ch.  281.  U 
certum  est  quod  reddi  potest,  A  further  point,  wbadL 
by  itself,  might  have  been  more  diB&fsult,  is  tb^ 
reference  to  a  "  further  lease."  If,  however,  I  bsi 
felt  any  doubt  on  the  first  point,  the  employmeDt  d  I 
this  phrase  would,  in  this  case,  have  removed  it, 
though  apart  from  the  context  the  phrase  might  odIj 
have  pointed  to  a  reversionary  lease.  The  sllffci 
mistake  as  to  the  word  ''witness"  mi^ht  also  hire 
been  relied  on  if  it  had  been  necoosaiy  to  hetf 
evidence.  But  the  first  is  sufficient  to  dispose  of  the 
case,  and  I  give  judgment  for  tiie  plaintiff  with  oottt. 

Solicitors,    Williamson,    EiU,    &     Co.;      Lfgf^ 
Rubinstein,  &  Co, 
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Aotion»  with  witnesaes,  for  an  aooount  of  a  trust 
estate. 

By  a  marriage  settlement  made  in  1858  the  Ipswich 
Journal  with  its  appurtenances  were  settled  upon 
trust  for  the  wife  for  life  for  her  separate  use  with- 
out power  of  anticipation,  with  remainder,  as  to  one 
moiety,  upon  trust  for  F.  J.  Foakes  Jackson,  her 
son  by  a  former  marriage,  during  his  life,  remainder 
upon  trust  for  the  benefit  of  his  children,  and  in 
default  of  such  children  upon  the  trusts  of  the  other 
moiety,  which  were  for  the  husband  for  life,  and  after 
his  decease  for  F.  J.  Jackson  and  the  children  or  issue 
of  the  marriage  as  the  husband  aud  wife  should 
jointly  appoint,  and  in  default  of  such  appointment 
as  the  survivor  should  appoint,  and  in  default  of  such 
appointment  upon  certain  trusts  for  the  benefit  of 
F.  J.  Jackson  and  the  children  of  the  maftiage. 

Only  one  child  of  the  marriage,  a  son  named 
W.  J.  E.  Foakes,  survived  to  attain  a  vested  interest 
under  the  settlement. 

By  an  indenture  dated  the  14th  of  June,  1886,  to 
which  the  husband  and  wife,  Jackson,  and  W.  J.  E. 
Foakes  (the  two  latter  of  whom  had  both  attained 
the  age  of  twenty-one  years)  were  parties,  the  pro- 
perty subject  to  the  settlement  was  transferred  and 
assigned  to  Jackson  for  his  own  use  and  benefit,  he 
covenanting  to  pay  to  W.  J.  E.  Foakes  (after  the 
death  of  his  mother)  one- fourth  of  the  net  annual 
profits. 

The  pla]nti£G9,  who  were  the  infant  children  of 
W.  J.  E.  Foakes,  claimed  imder  a  subsequent  appoint- 
oaent  by  the  husband  after  the  wife's  death.  The 
lefendants,  the  trustees  of  the  settlement  and  Jackson, 
2laimed  that  the  deed  of  1886  was  an  execution  of  the 
joint  power  of  appointment,  or  in  the  alternative 
operated  as  a  release  of  that  power,  and  that  conse- 
gnently  the  later  appointment  was  inefPectual.  This 
point  was  argued  as  a  preliminary  objection. 

Bramwdl  Davis,  Q.C.,  Bawlinson,  Q,C.,  and  T.  T, 
Methcld,  for  the  defendant  Jackson,  argued  that  the 
leed  of  1886  showed  a  clear  intention  to  pass  the 
»roi>erty  to  Jackson,  and  therefore  was  an  exercise  of 
ihe  joint  power,  and  the  absence  of  any  allusion  to  the 
)Ower  was  not  material. 

P.  M.  Walters^  for  one  of  the  trustees. 

J,  O,  Wood,  for  the  other  trustee. 

Hamilton,  Q.C,  Oriffith- Jones,  and  M.  Griffith^ 
^onesy  for  the  plaintifls,  contended  that  the  deed  did 
lot  show  on  its  face  that  the  husband  and  wife  in- 
ended  to  exercise  their  joint  power  of  appointment. 
Sie  property  was  only  assigned  to  Jackson  for  pur- 
loses  of  management.  [Fabwell,  J.,  referred  to  In 
•c  Ly<ms  and  CarrolVs  Contract,  [1896]  1  I.  E.  383.] 
3ie  deed  of  1886  was,  therefore,  no  exercise  of  the 
lower,  and  the  rights  of  the  surviving  donee  to 
xerciBe  the  subsequent  power  in  favour  of  the  infant 
>laintifrs  was  not  thereby  affected. 

Fabwell,  J.,  after  referring  to  the  settlement  of 
858  and  the  deed  of  1886,  said :  In  my  opinion  the 
eed  of  1886  operated  either  as  an  appointment  under 
he  joint  power  or  as  a  release  of  the  husband's 
ower.  It  might  have  been  more  difficult  to  hold 
bat  it  operated  as  an  appointment  if  the  parties 
atitled  in  default  of  appointment  had  not  concurred ; 
mt  as  they  and  the  donees  of  the  power  all  joined 
rith  the  intention  of  passing  the  property,  which 
3ald  only  pass  absolutely  indefeasibly  by  an 
ppointment,  the  deed  would— and  I  should  hold,  if  it 
ere  necessary  in  order  to  give  full  effect  to  the 
eed,  that  it  did — operate  as  an  appointment.  In  In 
{  Hancock,  Malcolm  v.  Bwrford-Hancock,  44  W.  B.  426, 
15,  [1896]  2  Ch.  173,  a  husband  who  had  power  to 


appoint  amongst  his  children,  and  also  a  power  to 
appoint  by  de^  one-fourth  of  the  income  to  his  wife 
for  her  life,  exercised  the  latter  power  by  two  deeds 
in  favour  of  each  of  two  successive  wives,  having  in 
the  interval  between  the  two  deeds  irrevocably 
appointed  one-third  of  the  trust  funds  to  each  of  his 
three  children  by  the  first  marriage.  It  was  there  held 
that  the  appointment  in  favour  of  the  second  wife  was 
ineffectual,  and  Lindley,  L.J.  [1896]  2  Ch.  at  p.  183. 
approved  the  rule  that  any  dealing  with  the  estate 
by  the  donee  of  the  power  inconsistent  with  the 
exercise  of  a  power  put  an  end  to  it.  In  the  present 
case  all  the  persons  interested  are  parties  to  the  deed, 
and  they  intended  to  transfer  the  estate  to  Jackson 
absolutely,  and  whether  the  deed  operated  by  appoint- 
ment or  release  the  plaintiffs  have  no  title,  and  their 
action  must  be  dismissed  with  costs. 

Solicitors,  A,  M,  Griffith  Williams;  Walters,  Walters, 
Wood,  Walters,  Bawlinson,  &  Deverell;  H.  0.  SouUer. 
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May  V,  Platt.  (o.) 

Vendor  and  pttrcJicuer — Construction — **  AU  estate,  term, 
and  interest  ...  in  land  coloured  red  in  plan  " — 
Covenant  for  title — Damages — Conveyancing  and  Law 
of  Property  Act,  1881  (44  cfe  45  Vict.  c.  41),  «.  7, 
subsection  1  (a). 

A  conveyance  expressed  to  he  supplemental  to  a  **  prin- 
cipal agreement,"  wherein  the  vendor,  **as  beneficial 
owner"  assigned  and  conveyed  "  all  the  estate,  term,  and 
interest  ,  ,  ,  in  the  said  piece  of  land  coloured  red  in 
the  said  plan  annexed  to  the  said  principal  agreement, 
and  a  copy  of  which  is  annexed  hereto,"  is  a  covenant  by 
the  vendor  thai  he  has  the  interest  given  to  him  by  tJiC 
principal  agreement  in  the  land  coloured  red. 

Where  the  vendor  has  not  all  the  land  coloured  red  in 
the  plan,  he  is  liable  to  make  good  the  damage  which  the 
purcJuiser  suffers  by  the  deficiency. 

Action  for  damages  for  breach  by  the  defendant  of 
the  covenants  for  title  implied  by  the  Conveyancing 
Act,  1881,  s.  7,  sub-section  1  (a). 

By  an  agreement  dated  the  13th  of  June,  1891, 
between  J.  A.  Brand  and  the  defendant,  the  defendant 
was  entitied  to  a  lease,  on  completing  certain  buUdings, 
of  certain  pieces  of  land  coloured  red  and  yellow  in  the 
plan  annexed  to  the  deed.  On  the  plan  a  certain  piece 
of  land  lying  next  to  the  land  coloured  yellow,  which 
formed  a  slipway  from  the  river,  was  coloured  red, 
and  there  was  nothing  to  distinguish  it  from  the  rest 
of  the  land  coloured  red. 

Towards  the  end  of  1891  the  defendant  agreed  to 
sell  the  land  coloured  yellow  in  the  plan.  Upon  a 
resurvey  the  slipway  was  foimd  to  oelong  to  the 
land  coloured  yellow,  and  with  the  assent  of  the 
defendant  a  lease  of  the  land  coloured  yellow  was 
granted,  including  the  slipway. 

On  the  Idth  of  September,  1898,  the  defendant 
agreed  in  writing  to  sell  to  the  plaintiffs  all  his  estate, 
term,  and  interest  in  the  principal  agreement  of  the 
13th  of  June,  1891,  in  the  land  coloured  red  on  the 
said  plan  annexed  thereto. 

By  an  indenture  dated  the  30th  of  November,  1898, 
and  made  between  the  defendant  of  the  one  part  and 
the  plaintiffs  of  the  other  part,  and  expressed  to  be 
supplemental  to  the  principal  agreement  of  the  13th 
of  June,  1891,  after  reciting  that  the  plan  annexed 
to  the  indenture  now  in  statement  was  an  exact  copy 


(a  )  Reported  by  C.  W.  Mead,  Esq.,  Banister-at- 
Law. 
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of  the  plan  annexed  to  the  said  priDdpal  agreement, 
and  the  lands  oolonred  red  and  yellow  on  the  plan 
annexed  to  such  prinoipal  agreement  were  exaotly 
delineated  on  the  plan  annexed  to  the  indenture  now  in 
statement,  and  were  therein  also  oolonred  red  and 
yellow ;  and  reciting  that  a  lease  of  the  land  coloured 
yellow  had  been  duly  granted  in  respect  thereof  under 
the  prinoipal  agreement ;  and  reciting  the  agreement 
of  the  15th  of  September,  1898,  it  was  witnessed  that 
the  defendant  *'  as  beneficial  owner  doth  hereby 
assign  and  convey  unto  the  purchasers,  their  executors 
and  administrators,  all  the  estate,  term,  and  interest 
of  him  the  said  J.  E.  Flatt  under  and  by  virtue  of  the 
said  principal  agreement,  in  the  said  piece  of  land 
coloured  red  in  the  said  plan  annexed  to  the  said 
principal  agreement,  and  a  copy  of  which  is  annexed 
hereto,  and  the  full  benefit  of  the  said  principal  agree- 
ment and  all  rights,  powers,  and  privileges  of  him  the 
Said  J.  E.  Piatt  thereunder,  to  hold  the  same  unto  the 
purchasers,  their  executors,  administrators,  and 
assigns,  for  ever." 

The  fact  that  the  slipway  had  been  included  in  the 
lease  of  the  land  coloured  yellow  on  the  map  was 
discovered  by  the  plaintiffs  after  the  conveyance.  The 
defendant  admitted  that  the  slipway  had  been  leased 
with  the  land  coloured  yellow,  but  alleged  that  the 
plaintiffs'  agent  was  aware  of  the  fact  before  the 
conveyance,  that  the  difference  was  immaterial,  and 
that  the  slipway  was  included  in  the  conveyance  by 
inadvertence  and  contrary  to  the  true  intention  of  the 
parties,  and  counterdaimed  for  rectification  of  the 
conveyance.  The  plaintiffs  denied  all  these  allega- 
tions. 

Warmingion,  Q.O.^  and  MacSwinneyy  for  the  plain- 
tiffs.— The  defendant  has  broken  the  covenant  implied 
when  he  conveyed  as  "beneficial  owner."  The 
defendant  cannot  by  parol  evidence  show  that  there 
was  something  agreed  on  outside  of  the  written  con- 
tract. The  conveyance  and  the  agreement  both  agree, 
and  any  evidence  to  show  that  what  was  agreed  to 
be  conveyed  was  not  all  the  land  coloured  red,  but 
that  a  part  is  not  included,  is  not  admissible :  Dames 
V.  FitUm,  2  Dr.  &  War.  225 ;  Caio  v.  TJwmpson,  9 
a  B.  B.  616;  31  W.  R.  Dig.  210;  Page  v.  Midland 
Bailway  Co.,  42  W.  B.  116,  [1894]  1  Gh.  11.  The 
defendant  is  not  entitled  to  rectify  the  agreement, 
for  the  error  is  not  common  to  bom  parties.  If  the 
defendant  were  allowed  to  rectify  it  would  be  allowing 
him  to  vary  the  agreement  by  parol  and  then  grant 
him  specific  performance  of  the  agreement  so  varied. 

Hughes,  Q.C.,  and  Whinney,  for  the  defendant. — 
The  assignment  is  of  the  defendant's  "  estate,  term, 
and  interest  ...  of  the  piece  of  land  coloured 
red  on  the  plan  annexed  to  the  principal  agree- 
ment." This  means  *'  estate,  term,  and  interest,  if 
any."  Theplaintiffs  should  have  ascertained  the  nature 
and  extent  of  the  interest:  Delmer  v,  M'Cahe,  14  Jr. 
C.  L.  Bep.  377 ;  Allen  v.  HolUm,  37  Mass.  458 ;  Sweet 
V.  Brown^  53  Mars.  175.  Cooke  v.  Founds,  1  Lev. 
40,  is  distinguishable.  The  defendant  is  entitled  to 
rectification  on  the  ^oimd  that  there  was  a  mistake 
if  the  covenant  apphes  at  all.  If  the  mistake  is  not 
mutual  the  remedy  is  rescission  with  the  option  of 
accepting  rectification :  Harris  v.  Pepperell,  16  W.  R. 
68,  L.  B.  5  Eq.  1 ;  Garrard  v.  Frankel,  30  Beav.  445. 
[Farwell,  J,,  referred  to  Dart  on  Vendors  and 
Purchasers  (6th  ed.),  839.] 

Fabwbll,  J.— The  plaintiffis  ask  for  a  declaration 
that  the  defendant  is  liable  to  make  good  the  damage 
they  have  suffered  by  the  breach  on  tiie  defendant's 
part  of  the  covenant  for  title  implied  in  the  con- 
veyance of  the  30th  of  November,  1898.  It  is  said 
that   the  covenant   is   not   applicable.    That  is  a 


question  of  construction.    The  oonvevaoce  first  refers 
to  the  principal  agreement,  under  which  the  defen- 
dant  held,    and   then    the   defendant   conveys  as 
benefidal  owner  all  his  estate,  term,   and  interest 
under  and  by  virtue  of  the  principal  agreement  in 
the  piece  of  land  coloured  red  in  the  plan  annexed 
to  the  principal  agreement.      It  is  said  that  that 
is    equivalent    to     saying    "all    such     estate   and 
interest,  if  any,"  as  the   defendant   may  have  in 
the  piece  of  land  oolonred  red,  and,  inasmuch  as  he 
had  no  interest  at  all  in  the  slipway,  the  covenant 
does  not  extend  to  it.    In  my  opinion  that  is  not  a 
sound  construction.    Several  cases  have  been  oited, 
but  the  form  of  this  conveyance  appears  reasonably 
plain.  The  words  <<  all  the  estate,  term,  and  interest " 
are  put  in  witii  reference  to  the  principal  agreement 
and  show  that  what  is  conveyed  is  not  freehold,  bat 
the  estate  limited  by  tiie  principal  agreement.    There 
are  two  things  to  consider — namely,  the  guanium  of 
the    estate  of  the  assignor  and  the   limits  of  the 
property  to  which  that  estate  applies.    The  quantum 
of  the  estate  is    limited  to  the    estate    wnioh  the 
defendant  had  under  the  principal  agreement  and  the 
limits   of  the  property  are  denned  by  the  part  of 
the   plan  coloured  red.      The  defendant  ooveoants 
that   he    has    the   interest   given   to    him    by   the 
principal  agreement  in  the  land  coloured  red.      That 
18  the  fair  and  reasonable  construction  of  the  covenant 
I  treat  the  American  authorities  with  respect,  bat 
they  are  decisions  on  the  construction  of  ot£er  deeds 
and  do  not  assist  me  in  the  present  case.     The  Irish 
case  of  Delmer  v.  M^Cahe  is  also  merely  a  depsion 
on  the  words  of  a  particular  covenant.    The  point  of 
the  decision  appears  to  me  to  be  found  on  p.  382, 
where  Monaham,  0.  J.,  construing  the  covenant,  says: 
"  There  is  no  covenant  that  the  party  is  seised  in  fee 
simple,  or  of  any  estate  whatever,  as  is,  to  say  the 
least  of  it,   generally  found  in  the  conveyance  of  an 
estate  in  fee  simple ;  or  that  he  has  power  to  oonvey 
a  fee  simple  as  for  a  freehold    or  any    particular 
estate ;  but  he  has  good  power  to  convey  his  estate 
and  interest  under  the  deed  of  1841,  saying,  m  I  read 
it,  almost  in  so  many  words — *  I  do  not  know  what 
estate  I  have  under  the  deed  of  1841 ;  whether  it  is 
freehold  or  chattel ;  but  whatever  it  is,  I  give  it  to 
you  as  I  have  got  it ;  I  have  not  done  an^  act  to 
dispose  of  it  or  incumber  it ;  and,  such  as  it  is,  I  sell 
it  to  you.' " 

That  is  merely  a  decision  on  construction,  and  it  is 
not  for  me  to  say  whether  I  agree  with  it  or  not.  If 
it  were  intended  as  a  decision  that  the  generality  of 
the  witnessing  part  of  a  deed  could  be  limited  by 
reference  to  the  covenant,  it  would  be  contrary  to  the 
decisions  of  the  Court  of  Appeal  in  Page  v.  Midland 
Railway  Co.  I  may  observe  tiiat  Delmer  v.  McCabe  is 
referred  to  in  Elphinstone  on  the  Interpretation  of 
Deeds  at  p.  468,  where  tiie  old  English  oase  of  Cookt 
V.  Founds  is  cited  as  a  decision  to  the  contrary.  On 
that  point,  therefore,  I  am  of  opinion  that  the  coven- 
ant is  applicable. 

Then  it  is  said  that  the  plaintiffs  by  their  asent  knew 
of  the  diminution  of  the  land  coloured  red  before  the 
date  of  the  conveyance.  I  haverejected  evidence  on  that 

Soint  altogether.  First  of  all,  I  cannot  admit  it  as  a 
efence  in  the  action,  if  there  is  a  latent  ambiguity 
in  the  description  of  the  property  oonveyed  so  that 
the  words  used  are  susceptible  of  two  meanings  ; 
but  where  there  is,  as  here,  no  ambiguity  at  all,  bat 
the  property  is  conveyed  by  a  clear  and  definite 
description  and  pUm,  parol  evidence  to  contradict  the 
deed  is  altogether  inadmissable.  If  authority  is 
wanted  for  that  proposition  it  is  supplied  by  Oofo  v. 
Thompson.  Page  v.  Midlwad  Bailway  Co.  also  shows 
that  the  eenenUitv  of  the  covenant  foi^titie  cannot  he 
restirictea  by  proving  that  the  defect  was  known  to 
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the  purohasen— t.e.,  in  this  case  by  showing  that  the 
plaintiffii  knew  that  the  plan  was  ooloured  rod  beyond 
the  trae  boundary.  If  the  coTenant  is  clear  and 
refers  to  the  property  expressed  to  be  conveyed, 
evidence  is  not  admissible  to  contradict  it,  and  even 
the  recital  in  the  conveyance  in  Page  v.  Midland 
Bailway  Go.  showing  the  defect  was  held  not  admis- 
sible for  that  purpose,  that  beine  only  an  illustration 
of  the  principle  that  dear,  unambiguous  words  in  the 
witnessing  {Mot  of  the  deed  cannot  be  contradicted  by 
a  recital. 

I  now  come  to  the  consideration  of  the  counter- 
claim, which  aeke  for  rectification.    In  my  opinion, 
the  evidence  tended  to  show  there  was  a  mistake  is 
inadmisBible  for  this  purpose  also.      In  a  suit  for 
rectification  parol  evidence  of  material  mistaJie  is  of 
ooone  admissible  to  show  that  the  completed  deed  is 
not  in  accordance  with  the  true  agreement  between 
the  parties;   but  when  such  agreement  is  itself  in 
writing  and  is  plain  and  unambiguous  and  in  exact 
Booord  with  the  deed,  it  is  obvious  that  the  person 
claiming  rectification  must  first  rectify  the  agreement. 
But  what  does  that  involve?     In  a  case  Uke  the 
[niesent,  where  the  vendor  counterclaims  for  rectiiica- 
tbn  only,  he  necessarily  implies  that  he  desires  the 
transaction  to  stand  as  rectified  ;  or,  in  other  words, 
itartiDg  de  novo  with  the  contract,  he  first  asks  the 
Dourt  to  rectify  it,  and  then  grant  specific  performaoce 
of  the  contract  as  rectified.    This  is  contrary  to  the 
vell-aettled    practice  estabHshed  by   cases  such   as 
Woolam  V.  Hearn,  7  Ves.  211,  that  a  plaintiff  cannot 
)btain  specific  performance  of  a  written  contract  with  a 
[Mrol  variation.   If  further  authority  is  wanted  it  will 
to  found  in  Daviea  v.  Fitton,  where  Lord  St.  Leonards 
lays :  *<  It  is  said  that  there  is  a  mistake  in  the  deed ; 
[,  however,  cannot  see  any.    The  question  and  the 
Ause  is,   whether  the  lease  has  been  prepared  in 
x>nformity  with  the  agreement  P    The  plaintiffs  say 
hat  by  the  agreement  I  can  reform  the  lease ;  if 
his  be  so,  parol  evidence  is  not  required,  but  the 
Mrol  evidence  is  tendered  to  show  that  the  lease 
i  contrary  to  the  spirit  of  the  agreement  " — that  is, 
t  is  not  in  accordance  with  the  true  intention  of  the 
Arties — "inasmuch  as   there  is  something  de  novo 
he  contract  agreed  upon  between  the  parties  which 
ras  omitted  in  the  lease.    Now,  the  rule  of  law  is  so 
rell  settled  that  it  is  idle  to  discuss  it.    How  can  I 
eoeive  parol  evidence  on  the  part  of  a  plaintiff  to 
Bctify  a  written  agreement  of  which  he  seeks  a 
pedfic  execution  P    I  cannot  decree  a  specific  per- 
mnance  with  a  variation  of  a  new  term,  no  matter 
ow  iooonsiderable  that  term  may  be — as,  for  instance, 
le  payment  of  taxes—  uor  how  clearly  the  term  may 
9  proved  by  parol  evidence.      The  court  cannot 
loeive  the  evidence."      Then  he  goes   on  a  littie 
ter  to  say :    "If  the  plaintiff  had  come  here  to 
ive    the    contracts    executed,   I  must  have  given 
lem  the  precise  lease  which  actually  exists.  Can  I  now 
lorm  this  lease  by  that  evidence,  which  if  the  lease 
»ted  in  fieri  would  be  inadmissible  to  aid  the  carry- 
f  it  into  execution  P    It  would  be  more  violent,  I 
ink,  now  to  reform  this  lease  by  that  evidence  than 
rmerly  to  use  it  for  the  purpose  of  executing  the 
otraot."    That  seems  to  me  to  be  a  clear  decision 
at  I  cannot  admit  parol  evidence  to  rectify  a  con- 
ryance  made  in  accordance  with  a  written  contract 
ithout  first  rectifying  the  contract  and  enforcing  it 
rectified,  and  this  I  have  already  said  I  cannot  do. 
ben  the  defendant  has  pressed  me  to  admit  the 
idence  on  the  ground  that  it  would  show  the  parties 
ere  not  ad  idem^  and  the  plaintiffiB,  as  defendants  to 
e  counterclaim,  would  be  put  to  their  election  to 
oept   rectification  or  submit  to  rescission.      Tins 
se  does  not,  I  think,  really  arise  for  my  decision  at  all, 
cause  I  am  bound  to  reject  the  evidence  altogether. 


I  would  point  out,  however,  that  the  counterclaim 
asks  only  for  rectification.  In  my  judgment,  in  order 
to  get  rescission  after  conveyance  the  allegations 
woiSd  have  had  to  be  very  different.  I  have  always 
understood  the  law  to  be  that  in  order  to  obtam 
rectification  there  must  be  a  mistake  common  to  both 
parties,  and  if  the  mistake  is  ooly  unilateral,  there 
must  be  fraud  or  misrepresentation  amounting  to 
fraud.  It  is  true  that  Lord  Romilly  in  Harris  v. 
Pepperdl  and  Oarrard  v.  Frankely  and  perhaps 
Bacon,  V.C,  in  Paget  v.  Marshall,  33  W.  H.  608, 
appear  to  have  shnmk  from  stigmatizing  the  defend- 
ant's couduot  in  terms  as  fraud,  but  they  treated  it 
as  equivalent  to  fraud,  and  in  my  opinion  would 
have  had  no  jurisdiction  to  grant  the  relief  that  they 
did  in  the  absence  of  fraud.  Rescission  after  con- 
veyance of  land  can  only  be  obtained  on  the  ground 
of  unfair  dealing  :  BrownUr  v.  Campbell,  5  App.  Cas. 
925,  29  W.  It.  Dig.  232  (per  Lord  Selbome).  and 
Soper  V.  Arnold  36  W.  R.  207,  37  Ch.  D.  96 
(Cotton,  L.J.).  It  is  only  necessary  to  say  this  in 
the  present  case,  in  consequence  of  the  defendant's 
argument:  if  it  were  a  case  of  fraud  which 
unravels  everything,  there  would  be  no  difiiculty 
in  looking  into  the  evidence  to  see  how  the  contract 
was  induced,  as  well  as  how  it  was  carried  out, 
but  in  the  absence  of  fraud — of  which  there  is  no 
suggestion — I  cannot  see  how  the*  evidence  could  be 
admitted  for  any  purpose  whatever ;  there  will  there- 
fore be  a  declaration  that  the  defendant  is  liable  to 
make  good  the  damage,  and  an  inquiry  as  to  the 
amount.  The  defendant  must  pay  the  costs  of  the 
action,  the  costs  of  the  inquiry  being  reserved.  The 
counterclaim  will  be  dismissed  with  costs. 

Solicitors,  LeighUm  <fe  Savory  ;  Field,  Roscoe,  &  Co,, 
for  Wrigley,  CI<iydon,  &  Trusiram,  Oldham. 
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(Mathew,J.)j  May  25,  28;  June  1. 

Dribfontein  Consolidatbd  Mines  (Limited)  v. 

Janson. 
West  Rand  Central  Gold  Mines  (Limited)  v, 
De  Rouqemont.  (a.) 

Insurance— Bullion — Seizure  by  Oovernment  of  assured* s 

country — Subsequent  declaration  of  war— Insurance 

of  property  of  enemy. 

Gold  bullion,  the  property  of  a  company  registered  and 
carrying  on  business  in  the  Transvaal,  was  insured  at 
Lloyd^s  during  transit  from  the  mine  to  the  United 
Kingdom  by  a  'policy  which  covered  the  usual  risks  of 
capture  and  deletion.  The  gold,  while  in  transit,  was 
seized  on  the  Ind  of  October  by  the  orders  of  the  Trans- 
vaal Government.  At  that  date  it  appeared  probable  that 
hostilities  might  shortly  break  out  between  this  country 
and  the  Transvaal,  but  hope  of  a  peaceful  settlement  had 
not  been  entirely  abandoned.  On  the  Wth  of  October, 
hostilities  commenced.  In  an  action  on  the  policy,  it  having 
been  agreed  that  the  ease  wcu  to  be  dealt  with  as  if  the 
war  was  over. 

Held,  that,  cm  at  the  date  of  the  seizure  a  state  of  war 
did  not  exist,  the  plaintiffs  were  not,  as  alien  enemies, 
disentitled  to  recover. 

The  first  of  these  two  cases  was  an  action  on  a 
policy  of  insurance  subscribed  by  the  defendant  and 
other  underwriters  at  Lloyd's. 

The  plaintiffs  were  a  gold  mining  cooipanv 
incorporated  according  to  the  laws  of   the  South 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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African  Eepablio  and  carrying  on  business  in  the 
Transvaal. 

By  the  policy,  certain  gold  bullion  belonging 
to  the  plaintiffs  was  insured  during  transit  from  the 
mine  near  Johannesburg  until  its  arrival  in  the 
United  Kingdom.  The  policy  covered  the  usual 
risks  of  capture  and  detenuon. 

On  the  2nd  of  October  gold  which  was  the  subject 
matter  of  the  insurance  was  seized  by  agents  of  the 
Transvaal  •  Government  while  in  coarse  of  transit. 
Actual  hostilities  between  the  governments  of  the 
Transvaal  and  of  this  country  began  on  the  11th  of 
October. 

The  plaintiffs  alleged  that  the  gold  had  been  lost 
through  perils  insur^  against — viz.,  by  seizure  or  theft 
by  agents  of  and  for  the  behalf  of  the  Transvaal 
Government. 

The  material  points  of  the  defence  and  the  argu- 
ments of  counsel  are  fully  stated  in  the  judgment. 

The  second  action  was  also  on  a  policy  of  insurance 
on  gold,  and  the  claim  also  arose  out  of  a  seizure 
of  gold  by  the  Transvaal  Government.  The  only 
points  of  difference  between  the  two  cases  were, 
that  in  this  case  the  plaintiffs  were  a  company 
registered  in  England,  and  that  a  portion  of  the 
gold  seized  was  at  the  time  of  seizure — ^namely,  on 
the  9  th  of  October,  in  the  charge  of  a  bank  at 
Johannesburg,  where  it  had  been  received  from 
the  plaintiffs  on  the  5th  of  Octobeor. 

The  defendant  alleged  as  to  this  portion  that  it  was 
never  in  transit,  and  that  the  policy  never  attached  ; 
and,  alternatively,  that  there  had  been  a  deviation  or 
abandonment  or  change  of  voyage  relieving  the 
defendant  from  liability. 

Lawson  WaUon^  Q*0,,  Carver ^  Q*C,t  and  Scrutiony 
for  the  plaintiffs. 

Joseph  Walton,  Q.G,,  Lord  Robert  Cecil,  Q.C,  and 
J,  A.  Hamilion,  for  the  defendants. 

The  following  cases  were  cited  in  the  course  of  the 
arguments :  Beg,  v.  Jameson,  12  Times  L.  R.  551, 
45  W.  R.  Dig.  43;  The  Heratelder,  I  C.  Bob.  113; 
The  Boedea  Lust,  5  C.  Rob.  233 ;  Furtado  v.  Bodgers, 
3  Bos.  &  P.  191 ;  The  Ionian  Ships,  Spink's  Prize 
Court  Cases,  193  ;  Kellner  v.  Le  Mesurxer,  4  East  396  ; 
Gamha  v.  Le  Mesurier,  ibid,  407  ;  Brandon  v.  Curling, 
ibid.  410 ;  Society  for  the  Propagation  of  the  Gospel  v. 
Wheeler,  2  Gall.  104  ;  The  Jonge  Klassina,  b  C.  Rob. 
297 ;  M'Conndl  v.  Hedor,  3  Bos.  &  P.  113 ;  C<mway  v. 
Gray,  10  East  536;  Aubnt^.  Gray,  3  B.  &  S  163; 
The  Danckebaar  A/ricaan,  1  C.  Rob.  107  ;  The  Success, 
1  Dod.  131 ;  Campbell  v.  Innes,  4  B.  &  Aid.  423 ;  The 
Abby,  5  C.  Rob.  251  ;  The  Packet  de  Bilboa,  2  C. 
Rob.  133 ;  The  Hoop,  1  C.  Rob.  196 ;  Potts  v.  Bell,  8 
T.  R.  548. 

Our,  adv.  vuU. 

June  1. — Mathew,  J. — ^The  first  of  these  two  cases 
was  an  action  brought  by  the  plaintiff  company 
against  underwriters  at  Lloyd's  to  recover  a  loss 
through  the  capture  of  gold  while  in  transit  from 
Johannesburg  to  the  United  Kingdom.  The  policy 
covered  the  usual  risks  of  capture  and  detention. 
The  facts  were  these,  ^e  gold  was  despatched  from 
Johannesburg  by  train  on  the  2nd  of  October,  1899, 
and  while  in  transit  was  seized  at  the  frontier  of  the 
Transvaal  by  the  orders  of  the  Transvaal  Gbvemment, 
On  the  9th  of  October,  an  ultimatum  was  issued  by 
the  Transvaal  Government  to  the  British  Government 
announcing  that  it  certain  demands  contained  therein 
were  not  complied  with,  the  conduct  of  the  British 
Government  would  be  treated  as  a  declaration  of  war 
Ht  5  p.m.  on  the  11th  of  October.  The  gold  was 
taken  absolutely  out  of  the  control  and  possession  of 
the  plaintiff  company,  and  a  demand  was  made  on  the 


imderwriters  for  payment  of  the  amount  of  the  hm, 
but  the  underwriters  refuse  payment  on  the  groondi 
stated  in  the  points  of  defence  as  follows:  "Thi 
plaintiffs  are  a  limited  companv  incorporated  soooid- 
ing    to    the   laws   of,    and    domiciled    within  tb 
territories  of,    the  present  South  African  Repab&c 
and  are    alien   enemies    of   her    Majesty,  and  tk 
loss,    if    by    any   peril   insured    against,    was  hf 
an   arrest,  restraint,  or  detainment  by  the  Govsn- 
ment    of     the    present     South    African     Bepoblie 
incidental  to   actual  or  expected  hostilities  agaifiii 
her  Majesty   and  made    for    a  purpose     conniBetd 
therewith — namely,  to  supply  the  said  Goveomflok 
with  funds  with  which  to  levy  war  upon  her  Majeity, 
as  they  were  then  proposing,  and  shortly  afterwizdi 
proceeded,  to  do,  whereby  the  plaintiffs'  dalm  hsRii 
is  for  an  indemnity  which  is  oontrary  to  public  pofiq 
and  is  altogether  barred  and  cannot  be  motntsinsi*' 
For  the  purposes  of  this  action  it  was  agreed  that  ikit 
Blue  Books  issued  by  the  Government  of  this  oonalnr 
should  be  treated  as  containing  the  evidence  of  •& 
material  facts,  and  it  was  further  agreed  thsl  w 
dilatory  plea  should  be  set  up  based  on  the  fast  tbst 
the  plaintiffs  were  an  alien  oomoany,  and  thente 
could  not  sue  in  this  country  wnile  the  war  lastsi 
The  case,  it  is  agreed,  is  to  be  dealt  with  as  if  tlism 
was  over. 

The  first  point  raised  on  behalf  of  the  defendant  it 
argument  was  this.     It  was  said  that  it  was  showa 
from  what  appears  in  the    Blue    Books   that  tht 
Transvaal  Government  were,  on  the  2Qd  of  Ocbte, 
resolved  to  g^  to  war,  and  that  the  seizure  of  the  goU 
was  made  with  the  object  of  obtaining  the  msans  of 
prosecuting    the  war  effectively.     The  aeiziiie  m 
said,  therefore,  to  be  like  an  attack  actnally  BM^e 
by  a  belligerent  Power  upon  enemy's  territory.   U 
that  contention  is  riffht,  all  the  serious  oonaeqnsnoM 
of  a  state  of  war  would  have  followed  from  the  iad  of 
October.    If  war  had  then  commenced,  all  oommerail 
relations  between  the  subjects  of  the  two  ooontnai 
should  have  ceased,  and  every  kind  of  commnnicatioa 
that  could  relieve  the  pressure  of  hostilities  wait 
violation  of  duty.    I  am  dear  that  there  was  no  Statt 
of  war  on  the  2nd  of  October.    What  ooostitatBi  s 
state  of  war  is  well  described  in  BEall's  InteniatiflBi& 
Law  (4th  ed.),  at  p.  63 :  "  When  differences  betvMs 
States  reach  a  point  at  which  both  parties  resort  to 
force  or  one  of  them  does  acts  of  vioWoe  wbioh  ^ 
other  chooses  to  look  upon  as  a  breach  of  the  pesA 
the  relation  of  war  is  set  up,  in  which  the  oombataa^ 
may  use  regulated  violence  against  each  other  um 
one  of  tiie  two  has  been  brought  to  aooept  snob  tscos 
as  his  enemy  is  willing  to  grant."    There  was  ao 
evidence  before  me  of  the  existence  on  the  2iid<f 
October  of  an  intention  to  settle  the  diispate  fay  fim^ 
and,  in  fact,  the  negotiations  for  a  peaceful  aettifla^ 
continued  for  several  days  after  that  date.     Mofsow 
both  Governments  were  aware  of  the  seimre  of  ^ 
gold,  and  neither  treated  it  as  an  act  of  war.    ^ta* 
was  no  evidence  of  any  intention  at  that  date  toii^ 
the  sudden  ultimatum  which  was  eventually  defivstd 
on  the  9  th  of  October.    Under  these  oironmstaiioeii^ 
is  quite  clear  that  the  intention  to  wage  war  mAm- 
quently  cannot  be  treated  as  creating  an  sMStnalStito 
of  war.    Now,  if  the  seizure  was  not  at  the  tia*  * 
hostile  act,  as  is  my  view,  and  if  there  waa  no  olkv 
valid  defence,  the  plaintiffs  would  deady  be  entidi^ 
to  sue  and  to  recover  for  the  loss.    But  a  sseoad 
point  was  raised.    It  was  said  that  when  the  war  tf 
actually  break  out  the  seizure  of   the  gold,  e«9 
assuming  it  to  have  been  a  neutral  act  beiote.  tlA 
acquired    a   hostile   character.      The    pn.NjIaimti'* 
of    war   on   the    11th    of    October    vdated   buk 
it  was  said,   to  the  previous  seizure    on    tks  ^ 
of  October,  with  the  same  result  as  if  the  saotf 
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had  been  made  after  war  was  dedared.  In 
sapport  of  ihiB  oontentioii  the  cases  of  The  Herstelder, 
1  C.  Bob.  113,  and  The  Boedea  Lust,  5  C.  Bob.  233, 
were  cited.  The  case  was  said  to  resemble  that  of  an 
embargo  laid  on  alien  ships  followed  by  a  dedaration 
of  war.  In  such  a  case  it  would  seem  not  to  be 
din>Qted  that  the  embargo  would  become  a  capture, 
and  it  is  argued  that  here  the  seizure  of  gold  ripened 
into  a  capture  after  the  declaration  of  war.  There  is, 
however,  in  my  opiniou,  no  analogy  between  a  seizure 
such  as  this,  whidi  only  applies  to  the  owner  of  the 
property  seized,  and  an  embargo.  In  the  case  of  an 
embargo  the  property  remains  in  the  owner's  hands,  but 
here  the  bullion  was  wholly  remoyed  from  the  control  of 
the  plaintiff  company  by  seizure  in  invitum.  Again, 
tiie  oases  referred  to  relate  to  the  acts  of  a  belligerent 
and  throw  no  light  on  a  case  such  as  this,  where  the 
seizure  was  by  the  Transvaal  Government  of  the 
property  of  a  company  which  is  in  the  position  of  a 
subject  of  that  Government.  There  is  no  authority 
for  this  supposed  doctrine  of  the  relation  back  from 
the  date  of  the  declaration  of  war  to  the  date  of  the 
seizure,  creating  a  state  of  war  which  did  not  in  point 
of  fact  exist  at  that  time. 

Then  it  was  said  there  was  a  further  ground  of 
defence.    It  was  said  that,  even  if  the  original  seizure 
was  not  an  act  of  war,  and  that  a  right  of  action 
would,  therefore,  under  ordinary  circumstances,  have 
arisen  as  soon  as  the  seizure  took  place,  the  subsequent 
war  extinguished  the  liability  of  the  underwriters. 
The  principle  of  law  contended  for  was  that  any  con- 
tract which  operates  to  protect  the  enemies*  property 
from  the  calamities  of  war  is  against  public  policy  and 
illegid.    The  oases  cited  in  support  of  this  supposed 
principle  were  the  well-known  prize  cases  decided  in 
the  early  days  of  this  aexitary—Furtado  v.  Rogers,  3 
Boe.  &  P.  191 ;  Kdlner  v.  Le  Mesurier,  4  East  396  ; 
Gamba  v.  Le  Meawriery  ibid,  407 ;  Brandon  v.  Curling, 
ibid.  410,  and  the  statement  of  the  law  in  Duer  on 
Insurance,  vol.  1,  p.  414.    No  doubt  it  is  the  law  that 
insnrances  by  English  underwriters  against  English 
capture  are  illegal.  In  the  word  s  of  Lord  Ellenborough 
in   Brandon  v.    Curling',    ** Where  the  insurance  is 
mpon  goods  generally,  a  proviso  to  this  effect  shall  in 
au  cases  be  considered  as  engrafted  therein— viz., 
provided  thoA  this  insurance  shall  not  eoctend  to  cover  any 
loss  happening  during  the  existence  of  hostilities  between 
the  retpedive  countries  of  the  assured  and  the  assurer. 
Because  during  the  existence  of  such  hostilities  the 
snl^ects  of  the  one  country  cannot  allowably  lend 
their  assistanoe  to  protect  by  insurance  the  property 
and  oommeroe  of  the  subjects  of  the  other.'*     The 
ground  for  this,  as  stated  in  the  earlier  cases,  is  that 
to    permit   sudi    insurance     would    be    obviously 
repugnant  to  the  interests  of  the  State.    Capture  is 
intended  to  defeat  and  weaken  the  resources  of  the 
enemy,  and  a  contract  of  indemnity  would  frustrate 
that  purpose.    It  is  said  that  the  principle  disclosed  by 
these  authorities  should  be  developed  and  extended 
so  as  to  include  this  case,  and  that  a  further  exception 
should  be  written  into  this  policy — viz.,  the  exception 
of  capture   by    a   belligerent    Government    of    the 
property  of  its  own  subjects.    It  is  said  that  to  pay 
dunn^  the  war  the  amoimt  of  the  loss  of  the  assured 
must  increase  the  resources  of  the  belligerent  Power 
of  which  the  assured  is  a  subject.      Wiuiout  dealing 
at     length    with    this    pro^sition     and     without 
oonsidering  how  far  it  could,  in  fact,  be  maintained, 
it  is  obvious  that   no    such    contention    can    arise 
when  the  war  is  over,   and    it    has    been  agreed, 
as  I   have  already  said,    that    this   case  is  to    be 
treated  as  if  the  war  were  at  an  end.    The  principle 
oontended  for  on  behalf    of   the    defendant  womd 
wholly  override  the  well-kno?m  rule  of  law  that, 
when  both  the  contract  of  indemnity  is  entered  into  | 


and  the  loss  occurs  before  the  commencement  of 
hostilities,  the  declaration  of  war  only  suspends  the 
remedy  whilst  the  war  lasts.  The  authorities  for  that 
proposition  are  to  be  found  in  FUiuUt,  Waters,  15  East 
260,  Alcinous  v.  Nigreu,  3  W.  B.  26,  4  E.  &  B.  217. 
and  Duer  on  Insurance,  vol.  1,  p.  434.  I  am  satisfied 
that  my  judgpuent  in  the  first  case  must  be  for  the 
plaintiff  company. 

A  point  was  argued  at  considerable  length  by  Mr. 
Carver  in  his  reply  that  the  plaintiff  company  was  not 
an  alien  enemy,  on  the  ground  that  the  majority  of 
the  shareholders  were  French,  (Germans,  and  subjects 
of  the  Queen,  and  that  a  very  few  were  the  subjects 
of  the  Transvaal  Government.  In  my  opinion  this 
trading  company,  being  incorporated  under  the 
Transvaal  law,  must  be  treated  as  a  Transvaal  subject, 
and  it  is  clear  from  the  decision  of  Story,  J.,  in  the 
case  referred  to  by  Mr.  Walton,  Society  for  the  Pro^ 
pagation  of  the  Gospel  v.  Wheeler,  2  Gall.  104,  that  a 
company  may  be  treated  as  an  alien  enemy. 

In  the  second  action  the  only  material  difference  is 
that  a  point  was  raised  by  the  defendant  that  at  the 
time  of  the  loss  the  goods  were  not  covered  by  the 
policy.  That  is  a  question  of  fact.  The  course  of 
Dusiness  followed  by  the  plaintiffs  was  that  parcels  of 
bullion  were,  from  time  to  time,  forwarded  from  the 
mine  to  a  bank  in  Johannesburg,  in  order  that  they 
might  be  sent  on  to  the  United  Kingdom,  and  the 
bank  would  make  advances  against  the  parcels  of 
bullion.  On  the  5th  of  October  uie  bullion  in  question 
was  sent  from  the  mine  to  the  bank,  and,  according 
to  the  terms  of  the  policy,  the  gold  was  to  be  covered 
at  and  from  the  mines  to  its  ultimate  destination, 
^e  plaintiffs'  manager  hoped  that  when  the  gold 
reached  the  bank  an  advance  would  be  made  and  the 
gold  would  be  forwarded  to  its  destination  in  the 
usual  way ;  but  by  that  time  it  had  become  known 
that  seizures  of  gold  by  the  Transvaal  Government 
were  taking  place,  and  the  bank  refused  to  make  any 
advance  on  the  gold,  or  to  take  any  responsibility  in 
respect  of  forwarding  it.  It  was  thereupon  arranged 
that  the  gold  should  remain  in  the  custody  of  the 
manager  of  the  bank,  and  should  not  be  forwarded 
without  further  communicatioii  from  the  plaintiffB. 
It  was  contended  on  behalf  of  the  defendant  that  the 
gold  was  ne^er  in  transit.  On  the  evidence  before 
me  I  am  dearly  of  opinion  that  it  was.  It  was  also 
argued  that  in  the  circumstances  there  was  a  devia- 
tion, but  I  am  satisfied  that  it  was  the  duty  of  the 
assured,  under  the  well-known  clause  of  the  policy, 
to  take  proper  steps  to  safeguard  the  subject-matter 
of  the  insurance,  and  that  the  arrangement  come  to 
between  the  plaintiffs'  manager  and  the  bank  was 
the  best  that  could  be  done  in  the  position  of  the 
property  in  question  at  that  time. 

My  judgment,  therefore,  in  the  second  case  also 
must  be  for  the  plaintiffs  for  the  amount  claimed* 

Judgment  for  the  plaintiffs  in  both  actions. 

Solicitors  for  the  plaintiffs,  William  A,  Crump  & 
Son. 

Solicitors    for  the   defendants,    WaUoiis,  Johnson, 
Bulb,  <fc  Whatton, 
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Medway  v.  Medway.  (a.) 

Divorce  —  Practice  —  Summary  Jurisdiction  {Married 
Women)  Act,  1895  (58  &  59  Vict,  c.  39)— Case  remitted 
to  justices —  Wife's  costs, 

A  deed  of  separation  is  conclusive  evidence  on  the 
question  whether  the  husband  has  neglected  to  maintain 
his  wife. 

Where  a  wife  has  obtained  a  decision  in  her  favour 
under  the  Summary  Jurisdiction  {Married  Women)  Act, 
1895,  and  comes  to  the  High  Court  to  support  it,  she  will 
have  her  costs. 

Appeal  ag^nst  order  of  Kent  jastices,  Ashford 
division,  by  husband  against  a  separation  order  and 
an  order  to  pay  to  his  wife  lOs.  a  week. 

The  parties  were  married  in  1882  fuid  lived  together 
till  July,  1887,  when  a  deed  of  separation  was 
executed  and  the  wife  left  for  America,  where  she 
remained  till  August,  1899,  when  she  returned,  and 
on  going  to  her  husband's  house  was  refused  access. 
She  then  took  out  the  necessary  summons  under  the 
Sammary  Jurisdiction  (Married  Women)  Act,  1895,  and 
on  the  27th  of  December,  1899,  the  justices,  after 
hearing  both  the  husband  and  wife,  made  the  order 
appealed  against  on  the  ground  of  wilful  neglect  to 
provide  reasonable  maintenance  for  the  wife,  and  by 
such  neglect  caused  her  to  leave  and  live  separate  and 
apart  from  him. 

Barnard,  for  the  husband,  in  support  of  the  appeal, 
submitted  (1)  that  there  was  no  evidence  that  the 
appellant  had  wilfully  neglected  to  provide  reasonable 
maintenance  for  his  wife  and  by  such  neglect  had 
caused  her  to  live  separate  and  apart  from  him ;  (2) 
that  there  was  evidence  that  the  appellant  and 
respondent  were  living  apart  under  an  agreement  for 
a  separation ;  (3)  and  that  the  complaint  had  not  been 
made  within  six  calendar  months  from  the  time  when 
the  matter  of  complaint  arose.  The  offence  of  neglect 
is  not  a  continuing  offence  {EUis  v.  Ellis,  45  W.  B. 
144,  [1896]  P.  251),  thereforo  the  six  months  elapsed 
before  summons.  If  anything  was  paid  under  the 
separation  deed  that  makes  it  bmding.  The  deed  was 
evidence  of  the  separation  by  consent  and  afterwards 
the  husband  was  not  bound  to  receive  her  back. 

Macaun,  for  the  wife,  said  the  neglect  to  support 
began  in  August,  1899. 

Barnard  in  reply. 

Jeune,  p. — In  this  case,  to  my  mind,  this  marital 
agreement  lies  at  the  root  of  the  whole  matter.  The 
only  charge  is  that  the  appellant  wilfully  neglected  to 
provide  reasonable  maintenance  for  the  respondent,  and 
by  such  neglect  caused  her  to  leave  and  live  separately 
and  apart  from  him.  If  the  charge  was  intended  to 
be  that  he  did  that  in  1887,  an  application  founded 
thereon  would  be  out  of  time.  Ellis  v.  Ellis  decided 
that  point,  and  I  think  rightly.  Therefore,  imless 
there  was  some  other  occasion  upon  which  the  g^und 
of  complaint  can  be  justly  fixed,  the  application  of 
the  wife  must  necessarily  fail.  But  that  depends  upon 
the  memorandum  of  agseement.  If  it  be  the  case  uiat 
the  wife  left  the  husband  by  mutual  consent,  but  only 
temporarily,  if  it  was  not  settled  between  them  in 
1887  that  there  was  to  be  a  final  separation,  I  do  not 
see  why  she  necessarily  forfeiti'd  her  right,  at  any 
time  when  that  temporary  arrangement  came  to  an 
end,  to  return  to  him ;  and  when  she  did  return  and 
he  shut  the  door  in  her  face,  it  ought  fairly  be  con- 
tended that  at  the  time  there  was  neglect  by  him  to 

(a.)  Beported  by  J.  Qerabd  Laing,  Esq.,  Barrister- 
at-La  w. 


provide  maintenance  for  her,  and  by  sach  nq^bct 
caused  her  to  leave  and  live  separately  and  apait  fron 
him.  It  all  depends  upon  the  agreement.  I  sa 
reluctant  to  say  that  the  justices  who  saw  the  pactiei 
and  heard  their  evidence  were  wrong  in  aooepmig  tk 
wife's  story,  extraordinary  though  it  be,  as  a^^init 
that  of  the  husband. 

But  the  justices  had  not  all  the  evidence  befon 
them,  they  had  not  the  solicitor  who  attested  the 
document,  and  whose  evidence  should  be  concfaiafe. 
If  he,  being  called  as  a  witness,  were  to  say  that  the 
consideration  money  was  paid,  and  if  he  were  to  deDj, 
saying  that  the  document  was  not  worth  the  paper 
it  was  written  on,  that  would  be  condoaiTe  agunit 
the  wife  on' this  summons.  I  think,  therefore,  tint 
this  case  must  be  remitted  to  the  justioee,  with  the 
expression  of  opinion  that  the  document  is  oondusm, 
one  way  or  the  other,  when  the  whole  avaHaUa 
evidence  as  to  it  shall  have  been  given.  If  tha 
document  is  invalid,  then,  in  my  opinion,  the  wh 
has  a  good  ground  of  complaint;  if  valid,  the  hndisad 
has  a  complete  answer. 

Babnes,  J. — I  am  of  the  same  opinion.  It  ii 
impossible  to  decide  this  case  properly  without  knov- 
ing  whether  thero  is  a  binding  agreement  or  not 
Although  the  justices  have  decided  upon  the  evideoee 
of  the  wife  that  it  is  not,  it  is,  in  my  judginent, 
desirable  that  the  case  should  be  sent  back  to  tiiei 
in  order  that  the  whole  of  the  evidence  on  the  siifajed 
may  be  given. 

Macoun  asked  for  the  wife's  costs. 

Jbxtnb,  p.— The  rule  that  we  have  already  Isii 
down  and  acted  upon  is  that,  where  a  wife  has  obteiaed 
a  decision  in  her  favour  and  comes  here  to  support  it, 
she  ought  to  have  her  costs.  The  appellant  most, 
therefore,  be  ordered  to  pay  the  costs  of  the  re- 
spondent upon  this  appeal. 

Solicitors  for  the  appellant,  Ridddl  <&  Oo.^  for  Lewis 
&  Pocock,  Cardiff. 

Solicitor  for  the  respondent,  B,  Walker  Kemp, 
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Practice — Appeal— Notes  of 
Summary  Jurisdiction  (.' 
(58  <fe  59  Vict.  c.  39). 

Upon  appeals  under  the  Summary  JwHsOdie* 
{Married  Women)  Act,  1895,  tuw  copies  of  (A«  notes  ^ 
proceedings  in  the  court  below  ouaht  to  he  providei  fif 
the  use  of  this  court  by  the  appelant,  and  the  eoeU  wB 
be  allowed  on  taxation. 

Appeal  by  the  husband  from  an  order  made  vsdr 
the  Sunmiary  Jurisdiction  (Married  Women)  Aet, 
1895. 

Barnard,  for  the  appellant. 

Jeune,  J.— Only  one  copy  of  the  notes  taksa  hf 
the  clerk  in  the  court  below  has  been  supplied  for 
our  use.  I  wish  it  to  be  known  that  in  fntun  ten 
copies  will  be  required,  and  should  be  famished  is 
every  case  by  the  appellant.  The  costs  thereof  «A 
be  allowed  on  taxation. 

Baenes,  J.-— I  quite  agree  two  oopiea  ■kouU  he 

supplied. 

(a.)  Beported  by  J.  Gbeard  Laino,  Esq.,  Bacristor- 
at-Law. 
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High  Coubt. 


'  The  Crimbon." 


High  Cottrt. 


Tbe  case  was  ultimately  adjourned  on  other  grounds 
not  neoessary  to  report. 

Solicitors,  Pitman  &  8ona» 


Prob.  Div.  &  Adm.  Div. 
Admiralty. 


May  21. 


'The  Crdoon."  (a.) 


Practice  —  Caveat  warranJt — Arrest — Personal,  under- 
taking to  put  in  bail  —  Jtekase — Condemnation  in 
damages  and  costs  occasioned  by  arrest — Eidea  of  the 
Supreme  Court,  ord,  29,  r.  18. 

The  plaintiffs  in  an  action  in  rem  against  a  foreign 
vessel  caused  the  vessel  to  be  arrested  by  the  marshal, 
notwithstanding  thoit  a  caveat  warrant  had  been  taken 
out  and  an  undertaking  given  by  the  defendants'  solicitors 
to  put  in  bail  in  the  suit  or  pay  money  into  court  within 
three  days  of  its  institution.  At  the  time  of  the  arrest 
the  vessel  was  not  under  the  arrest  of  the  court  in  any 
dher  action,  and  was  about  to  leave  the  port  where  she 
was  then  lying. 

The  defendants,  on  the  day  after  the  arrest,  applied  to 
the  court  for  the  vessel  to  be  released  and  that  the 
plaintiffs  should  be  condemned  in  damages  and  costs. 
At  the  hearing  of  the  application  the  plaintiffs  never 
objected  in  any  uoay  that  the  personal  security  of  the 
defendants*  solicitors  ufos  inadequaie. 

Held,  that  the  vessel  must  be  released  and  the  plaintiffs 
condemned  in  the  damages  and  costs  occasioned  by  the 
vrrest. 

This  was  an  action  of  salvage  instituted  on  behalf 
rf  the  owners,  master,  and  crew  of  The  Helene 
Woermann  in  rem  against  the  foreign  atcAmship 
(hrimdon,  her  cargo  and  freight. 

Previously  to  the  institution  of  the  action  a  caveat 
warrant  had  been  entered  by  Messrs.  Downing, 
Bolam,  &  Co.,  solicitors  for  the  owners  of  The 
Trimdon,  but  notwithstanding  this  caveat  the  plaintiffs 
m  the  26th  of  March  last  took  out  a  warrant  of 
HTest  under  which  TJie  Grimdon,  her  cargo  and 
Mght,  were  arrested  on  the  27th  of  March  at 
Plymouth,  where  she  had  been  brought  in  after  the 
alvage  services  proceeded  on  in  the  action,  and  from 
rhioh,  but  for  the  arrest,  she  would  have  been 
amoved. 

On  the  28th  of  March  last  the  solicitors  for  the  de- 
endants  applied  to  the  judge  in  chambers  to  order 
he  release  of  The  Crimdon  and  to  condemn  the 
ilttntifEs  in  damages  and  in  the  costs  of  and 
Mndental  to  the  arrest,  release,  and  detention  of  the 
lid  vessel,  her  cargo  and  freight,  and  the  judge,  no 
hjection  having  been  raised  by  the  plaintiffs  to  the 
«rsonal  security  of  the  defendants'  solicitors,  who 
lad  in  due  course  undertaken,  in  pursuance  of  ord. 
9,  r.  12,  of  the  Bules  of  the  Supreme  Court,  to  enter 
a  appearance  in  the  action  and  give  bail  therein  in 
biee  days  after  notice  in  a  sum  not  to  exceed  the 
ilue  of  The  Orimdon,  her  cargo  and  freight,  or  to  pay 
Qch  sum  into  the  Admiralty  Begistry — (see  Bules  of 
ke  Supreme  Gourt,  1883,  Appen£x  A,  Part  II.,  Form 
fo.  18) — ^the  judge  ordered  The  Crimdon,  her  cargo 
od  fretffht,  to  be  released,  and  directed  the  rest  of 
be  applioation  to  stand  over  until  the  trial  of  the 
ctioQ. 

Bail  having  been  perfected  in  accordance  with  the 
hove  undertaking  of  the  defendants'  solicitors,  the 
otion  came  on  on  the  17th  of  May  to  be  heard  before 
lie  judge  in  court  (Mr.  Justice  Barnes),  when  the 

[a.)  Beported  by  C.  F.  Jsmmett,  Esq.,  Barrister- 
at«Law. 


court  awarded  salvage  remuneration  to  the  plain- 
tiffs and  further  adjourned  the  plaintiffs'  applioation 
for  the  condemnation  of  the  defendants  in  the  costs 
and  damages  occasioned  by  the  arrest* 

May  21. — On  this  day  the  adjourned  application 
came  on  to  be  heard  before  the  judge  in  court. 

Aspinall,  Q,C,,  and  Noad,  for  the  defendants,  in 
support  of  tbe  application. — There  was  no  reason 
alleged  by  the  plaintiffs  for  even  supposing  that  the 
defendants'  solicitors  would  not  per£)rm  their  under- 
taking or  that  if  they  failed  in  so  doing  they  were  not 
sufficiently  solvent  to  meet  any  liability  they  might 
become  subject  to  by  reason  of  such  failure.  The 
defendants  cannot  therefore  show  any  "good  and 
sufficient  reason  "  within  the  meaning  of  the  Bules  of 
the  Supreme  Court,  ord.  29,  r.  18,  for  having  arrested 
T?ie  Crimdon,  The  wording  of  the  rule  is  quite  wide 
enoueh  to  include  cases  like  the  present,  where  the 
vessel  arrested  was  not  arrested  in  any  other  action, 
and  was  at  the  time  of  the  arrest  not  in  a  dock  or 
dismantled  but  ready  to  proceed  on  her  voyage.  The 
court  has  a  discretion  where  there  has,  as  in  this  case, 
been  a  disregard  of  a  rule  of  practice  to  condemn,  not 
only  in  costs,  but  also  in  damages.  In  some  cases  a 
condemnation  in  costs  would  be  sufficient  {TheJohann 
Benjamin,  Pritchard's  Adoiiralty  Digest,  vol.  1, 
p.  370),  here  it  is  submitted  there  should  also  be  a 
condemnation  in  damages. 

Scrutton  and  CJtaytor,  for  the  plaintiffs,  contra, — 
Ord.  29,  r.  18,  cannot  extend  the  jurisdiction  of  the 
court  to  condemn  in  damages,  which  jurisdiction  ia 
confined  to  cases  where  there  has  been,  as  has  not 
been  the  case  here,  crassa  negligentia— [They  referred 
to  The  Don  Ricardo,  28  W.  B.  431,  5  P.  D.  121 ;  The 
Evangdiemos,  Swa.  378 ;  The  Kate,  Br.  &  Lush.  218, 
12  W.  B.  Adm.  Dig.  32 ;  The  Volant,  Br.  &  Lush.  321 ; 
The  Strathnaver,  1  App.  Cm.  58,  24  W.  B  Dig.  281 ; 
The  British  South  Africa  Co.  v,  Campanhia  Mo^ambigue^ 
[1893]  A.  C.  628.]  A  plaintiff  who  has  a  claim  in  rem 
has  a  right  to  have  the  res  detained  under  the 
hand  of  the  law  (see  The  Comer,  Br.  &  Luh.  161, 
12  W.  B.  Adm.  Dig.  27)  until  money  sufficient 
to  answer  the  claim  has  been  paid  into  court 
or  adequate  bail  by  two  sureties  has  been  put 
in.  Moreover,  in  a  salvage  suit  the  plaintiff  is 
entitled  to  have  the  vessel  proceeded  ag^ainst  kept 
under  arrest  until  the  nature  of  the  res  has  been 
ascertained.  Ord.  29,  r.  5,  and  the  rule  as  to  damages 
on  which  the  defendants  rely  ought  not  to  be 
strained  to  take  away  that  right.  A  failure  by  a 
solicitor  to  perform  his  undertaking  may  indeed 
subject  him  to  be  attached,  but  the  rales  will  be 
construed  most  strongly  in  favour  of  the  liberty  of 
the  subject,  and  in  all  probability  a  plaintiff  who  has 
been  compelled  to  part  with  the  security  of  the  res 
before  bail  has  been  perfected  may  in  the  result  find 
himself  without  any  security  for  his  claim  at  all: 
TJie  Anna  and  Bertha,  7  Asp.  Mar.  Law  Cases,  N.  S. 
31,  39  W.  B.  Dig.  8 ;  WUliams  and  Bruoe's  Admiralty 
Practice  (2nd  ed.),  pp.  281-282.* 

*  Ord.  29,  r.  18,  is  a  reproduction  of  one  of  the 
Admiralty  Court  Bules  of  1859  to  the  same  effect^ 
and,  although  general  in  terms,  and  capable  (as  the 
case  of  The  Crimdon  shows)  of  being  applied  where 
there  has  only  been  the  issue  of  one  warrant  of 
arrest,  was,  it  would  seem,  probably  framed  merely 
for  the  purpose  of  altering  ttie  practice  which,  up  to 
its  introduction,  prevailed  of  a  claimant  in  rem  being 
able  to  insist  on  his  right  of  arresting  the  property  he 
proceeded  against,  notwithstanding  that  at  the  time 
the  same  property  was  already  under  the  arrest  of 
the  court  in  other  actions :  see  The  Europa,  13  Jur. 
866. 
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High  Court. 


'  The  Crimdon.' 


High  Coxtkt. 


Barnbs,  J. — ^The  questiou  is  whether  the  plaiatiffd 
are  liable,  in  the  ciroutnstances,  to  be  condemned  in 
ooets  and  damages,  under  the  Boles  of  the  Sapreiie 
Ck>urt,  ord.  29,  r.  18,  for  proceedinf;  to  arrest  The 
Crimdon  after  a  caveat  warrant  had  been  filed  by  the 
solicitors  for  the  defendants. 

The  writ  in  the  action  was  issued  against  the  vessel 
on  the  26th  of  March  in  {he  district  registry  of 
Plymouth.  On  the  same  day  the  warrant  of  arrest 
was  extracted  out  of  the  same  registry.  Before  the 
warrant  was  issued,  the  agents  of  the  plaintiffs  and 
the  district  registrar  inquired,  in  accordance  with  the 
practice,  whether  a  caveat  had  been  filed  against  the 
arrest  of  The  Crimdon;  and  the  principal  registry 
communicated  by  telegram  the  fact  that  there  had 
been  a  caveat  against  the  arrest  already  entered. 
It  appears  that  on  the  same  day,  the  26th  of  March, 
Messrs.  Downing,  Bolam,  &  Co.  filed  the  usual 
undertaking,  which  is  termed  the  prcecipe  for 
caveat  warrant.  It  was  signed  by  Messrs.  Downing, 
Bolam,  &  Co.  without  any  qualification.  The 
plaintiffs,  however,  according  to  the  correspondence, 
were  not  satisfied  with  the  undertaking  of  the 
solicitors — although  their  own  solicitors  appear  to 
have  been  satisfied  with  it — and  decided  that  the 
ship  should  be  arrested.  The  ship  was  arrested  on 
the  following  day,  the  27th,  and  she  remained  under 
arrest  until  the  evening  of  the  28th  of  March.  In 
the  meantime,  on  the  28th  of  March,  on  an  applica- 
tion made  to  me  to  direct  the  ship  to  be 
released  from  arrest,  I  ordered  that  the  warrant 
should  be  discharged,  and  The  Crimdon  was  accord- 
ingly released.  At  the  time,  according  to 
my  recollection,  no  objection  was  made  to 
the  solicitors  who  had  signed  the  undertaking. 
Then  the  question  comes  to  this,  whether  for  the 
day's  detention,  from  the  27th  to  the  28th  of  March, 
wluch  has  been  proved  to  have  involved  the  defendants 
in  expenses  amounting  to  about  £18  and  costs,  the 
plaintiffs  ought  to  be  held  responsible. 

Counsel  for  the  plaintiffs  raised  an  objection  to  the 
form  of  the  undertaking,  and  argaed  that  the  dolioitor 
does  not  render  himself  personally  liable  by  signing 
such  a  document;  but  there  is  no  substance  in  the 
objection  to  the  form  of  the  undertaking,  which  is  in 
accordance  with  the  rules,  and  my  opinion  is  that  if 
a  solicitor  himself  signs  an  undertaking  of  this  kind, 
without  any  qualification,  he  is  personally  responsible 
to  see  that  it  is  carried  out. 

The  next  point  taken  on  behalf  of  the  plaintiffs  is 
that  it  is  not  unreasonable  to  object  to  the  substitu- 
tion of  a  personal  undertaking  for  the  security  of  the 
shi]p,  and  that  the  plaintiffB  were,  tiierefore,  entitled 
to  msist  upon  the  arrest.  On  this  point  rule  18  of 
order  29  of  the  Rules  of  the  Supreme  Court  is 
material.    It  provides  as  follows : 

**  Nothing  in  this  order  shall  prevent  a  soUdtor 
taking  out  a  warrant  for  the  arrest  of  any  property 
notwithstanding  the  entry  of  a  caveat  in  the  '  Caveat 
Warrant  Book,'  but  the  party  at  whose  instance  any 
property  in  respect  of  which  a  caveat  is  entered  shall 
be  arrested  shall  be  liable  to  have  the  warrant 
discharged  and  to  be  condemned  in  costs  and  damages 
unless  he  shaU  show  to  the  satisfaction  of  the  judge 
good  and  sufficient  reason  for  having  so  done." 

Now,  **  the  good  and  sufficient  reason  "  referred  to 
in  that  rule,  which  the  plaintiffs  have  to  show  to  my 
satisfaction,  is  stated  by  them  to  be  that  they  were 
not  bound  to  accept  a  solicitor's  undertaking,  and 
were  entitled  to  arrest  the  ship.  I  think  that 
that  is  an  erroneous  position  to  take  up,  having  regard 
to  the  rules  and  practice  of  this  court  It  seems 
to  me  that  the  position  arrived  at  by  these  rules 
is  analogous  to  that  of  bail  being  tendered. 
In  the  case  of  bail  tendered  names  have  to  be  given, 


and  the  other  party  has  twenty-four  hoars  to  oomk 
whether  he  will  object  to  the  bail  or  not,  and  if  be 
objects  to  the  bail  he  can  do  so ;  but  I  think  he  objeeti 
more  or  less  at  his  peril,  for  in  the  case  of  211? 
Corner,  after  objection  had  been  taken  and  foood 
to  be  unfounded,  the  party  objecting  was  yd 
liable  in  damages.  It  seems  to  me  that  a  siodlir 
class  of  considerations  comes  in  in  thia  case.  Then 
is  an  undertaking  and  the  object  of  it  is  to  pnfat 
a  ship  being  arrested  by  providing  other  aaequte 
security. 

If  the  undertaking  is  g^ven  it  appears  to  me  tbl 
the  opposite  party  is  to  have  a  reasonable  opportanitj 
of  seeing  whether  he  ought  to  accept  or  not;  indtf 
he  does  not  accept  and  shows  to  the  satiaf action  of  &« 
court  good  and  sufficient  reason  for  obiecting,  then  be 
will  not  be  condemned  in  the  costs  and  damages. 

I  think  in  this  case  if  the  plaintiffs  had  said,  "  We 
have  not  time  to  act,"  or  **  We  are  not  satisilsdaii 
some  grounds  that  there  is  adequate  secnrity,*^  the 
point  would  have  been  a  perfectly  good  one  to  tde; 
but  neither  of  those  points  were  raised.     The  pbiB- 
tiffis  themselves— not  their  solicitors — said,  "Ko;in 
will  not  have  this  undertaking  at  all,  we  will  haTstbe 
security  of  the  ship,"   and  they   never  raised  soj 
question  as  to  requiring  time  to  investigate.  T^ 
only  ground  really  taken  now  is  that  the  plaintiiEi  tn 
entitled  to  have  the  security  of  the  ship ;  hot  tbe 
rules    say,    ''No;    if   you    have    adequate  secmitT 
otherwise."       That   is    the   real   principle,   and  I     | 
think  it  is  right  from    a  business  point  of  rier.     | 
The  whole  object  of  the  rules  and  of    the  pndice 
in    this    court    is    to    facilitate    business,   and  if  i    , 
solicitor  can  give  an  undertaking  which  is  satisfactoiy, 
then  business  will  proceed  easily  and  satisfactoiily* 
On  the  other  hand,  if  no  facilitiee  of  this  kind  an  to    ^ 
be   allowed,     the    rules    are    rendered    practia&l 
nugatory,  and  the  argument  put  forward  on  bdiaU  ^ 
the  plaintiffs  is  that  the  rules  are  practically  osbImb. 
To  my  mind,  however,  there  was  reasonable  tuae- 
because  there  was  practically  a  day — and  if  the  pois^ 
had  been  taken  and  inquiry  made  into  the  staini^ 
of  the  parties  it  would  have  been  found  that  tiun 
was  no  reason  for  arresting  the  vesseL 

It  seems  to  me  that  no  groand  has  been  shown  to 
objecting  to  this  undertaking,  and,  therefore,  tbt 
the  plaintiffs  are  liable  for  the  costs  and  dami^ 
occasioned  by  the  arrest.  So  far  as  the  damages  «R 
concerned,  I  think  that  they  ought  to  be  fiucsd  i^ 
£18,  and  the  costs  must  be  a  matter  for  taxatioo. 

Solicitors  for  the  plaintiffs,  BoUereU  4b  Roche* 

Solicitors  for  the  defendants.  Dawning,  &Iam,i  Ofc 
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GOITBT  OV  APFBAL. 


Lady  Batxican  v.  Fabbb  ahd  Othbbs. 


COTOT  OF  AfPSAL. 


July  2.  3. 


(Sourt  of  AppeaU 

From  Cluui.  Div. 

(Lord  Alyerstone,  M.B.,  and 

Bigby  and  Collins,  L.JJ.) 

Lady  Bateman  v.  Fabeb  and  Othbbs.  (a.) 

SeUUment  —  ConstrueUon — Meaning  of  *' income" — 
Tithee — Bent-charges  under  ifie  Improvement  of  Land 
Ad,  1864  (27  A  28  Vict.  e.  lU) —  Voluntary  abate- 
menU  to  tenanU — Unlet  property — Fereonal  occupMon 
of  unlet  property. 

In  calculating  tJie  amount  of  **  income  " — €u  tAe  word 
it  used  in  a  popular  sense — actiuUly  derived  from  landed 
estates  for  any  particular  year,  it  is  right  to  deduct  from 
the  gross  receipts  sums  payable  by  way  of  tithe  and  of 
rent-charges  under  the  Improvement*  of  Land  Act,  1864, 
created  by  the  predecessor  in  title  of  t?ie  person  whose 
** income"  is  being  calculated;  and  also  sftch  voluntary 
abatements  of  rent  to  tenants  cu  are  fairly  necessitate 
by  the  circumstances  of  tfie  case.  The  owner  of  the 
"  income"  is  not  to  be  credited  with  rent  for  any  part  of 
the  property  which  happens  to  be  unlet  during  the  par- 
ticular year. 

Decision  q^Eekewioh,  J.  (ante,  p,  165),  affirmed. 

Appeal  irom  a  dednon  of  Eekewioh,  J.,  (ante, 
p.  165). 

By  an  indenture  dated  the  26th  of  June,  1867,  and 
made  between  Lord  Bateman  of  the  one  part  and  Sir 
Bdward  C.  Kerrisoh  and  B.  BUioe  of  the  other  part, 
after  certain  redtals  from  which  it  appeared  that  Sir 
Edward  0.  Kerriflon  and  B.  Ellioe  had  agreed  to  lend 
Lord  Bateman  the  sum  of  £11,430  on  the  condition 
{inter  alia)  that  the  proviaion  thereinafter  appearing 
should  be  made  for  Xady  Bateman,  Lord  Bateman, 
m  consideration  of  the  said  loan,  conveyed  to  Sir 
Bdward  0.  Kerrison  and  B.  Ellice  his  life  interest  in 
oertain  freehold  estates  upon  trust  as  a  security  for  the 
due  parformanue  by  him  of  certain  covenants  relating 
to  the  loan,  and  subject  therbto  upon  further  trust  to 
pay  the  rents  and  profits  of  tbe  said  estate  to  Lady 
Bateman  for  the  term  of  her  life.  The  deed,  how- 
ever, contained  a  proviso  that  if  at  any  time  Lady 
Bateman  should  *'  succeed  to  an  income  in  her  own 
right  of  £8,000  or  more  per  annum  for  her  separate 
use,  then,  and  in  such  case,  tbe  trust "  tbereiDoefore 
declared  on  her  behalf  should  "  absolutely  cease  and 
determine."  After  such  determination  of  the  said 
trust  the  property  was  to  be  held  in  trust  for  Lord 
Bateman.  £ord  Bateman  subsequently  mortgaged 
his  interest  in  the  estates  to  one  Andrew  Montagu, 
who  died  on  the  8th  of  October,  1895,  leaving  the 
defendant,  G.  D.  Faber,  his  sole  executor  and 
residuary  legatee. 

Sir  Edward  C.  Eerrison  died  in  1886,  and  on  his 
death  Lady  Bateman  became  entitled  to  a  life  estate 
in  oertain  properties  in  Norfolk,  Suffolk,  and  Middle- 
B^x,  A  question  having  arisen  as  to  whether  Lady 
Bateman,  after  her  succession  to  these  estates,  had 
not  become  entitled  to  an  income  in  her  own  right 
and  for  her  separate  use  of  £8,000  or  more  per 
annum,  the  present  action  was  commenced  by  her 
against  Q,  D,  Faber  and  others,  claiming  {inter  alia) 
a  declaration  that  she  had  not  at  any  time  since  the 
execution  of  the  indenture  of  1867  succeeded  to  an 
"  income  "  of  £8,000  or  more  per  annum. 

On  the  trial  of  the  aotion  before  Eekewioh,  J.,  on 
the  24th  of  June,  1897,  it  was  ordered  that  an  inquiry 
should  be  held  in  chambers  as  to  whether  the  plain- 
tiff had  at  any  time  since  the  31st  of  Deoember,  1886, 


(a.)  Beported  by  J.  E.  Mobbib,  Esq.,  Barrister- 
ftt-Iiaw, 


succeeded  to  an  income  of  £8,000  or  more  a  year, 
and  the  further  consideration  of  the  aotion  was 
reserved.  An  inquiry  having  been  held  in  chambers, 
the  master  found  that  in  no  year  subsequent  to  the 
said  31st  of  December,  1885,  had  Lady  Bateman's 
income  from  the  Eerrison  estates  exceeded  the  sum  of 
£8,000.  He  found,  however,  that  her  income  for  the 
single  year  from  the  11th  of  October,  1886,  to  the 
11th  of  October,  1887  (which  had  been  agreed  on  by 
the  parties  for  taking  the  account),  had  amount«>d  to 
£7,750  12s.  Tne  defendants  thereupon  issued  a 
summons  to  vary  the  master's  certificate  on  the 
^rounds  that  in  calculating  the  lady's  income 
for  the  year  in  question  the  master  had  wrongly 
deducted  from  the  gross  amount  received  oy 
her — (1)  certain  payments  for  tithe ;  (2)  certain  rent- 
charges  made  by  a  predecessor  in  title  under  the 
Improvement  of  Land  Act,  1864 ;  and  also  (3)  certain 
voluntary  abatements  of  rent  msde  by  her  to  tenants. 
The  master  had  al«o  failed  (4)  with  respect  to  oertain 
property  called  Oakley  Hall,  wbich  had  been  unlet 
during  a  portion  of  th  e  year  in  question,  to  credit  Lady 
Bateman  with  the  estimated  rental  value  during  the 
unlet  period ;  and  had  further  neglected  (5)  to  credit 
her  with  an  adequate  occupation  rent  for  Broome 
HalJ,  which  she  had  personally  occupied  during  the 
whole  year  in  question,  though  he  had,  in  fact,  credited 
her  with  an  occupation  rent  calculated  on  the  basis 
of  six  months'  occupation  only.  He  had  also  (6)  taken 
account  only  of  copyhold  fines  actually  received  by  her 
during  the  particular  year.  It  would  have  been 
fairer  to  have  taken  an  average  for  the  past  eleven 
years. 

Eekewioh,  J.,  on  the  29th  of  November,  refused, 
however,  to  vary  the  master's  certificate,  and  from 
this  decision  the  defendants  now  appealed. 

Swinfen  Eady,  Q.O..  Butcher,  Q.O.,  and  Brabant, 
for  the  appellants,  used  arguments  generally  similsr 
to  those  employed  in  the  court  below. 

The  only  authority  dted  by  them  was  Beg,  v. 
Commissioners  of  8ot4hampton,  18  W.  E.  1171, 
L.  B.  4  H.  L.  449. 

Warrington,  Q.C,  and  Beaumont,  for  the  respond- 
ents, were  not  called  upon. 

Lord  Alybbstonb,  M.B.— First  of  all  with  regard 
to  tithe,  the  deduotiou  of  which  is  objected  to.  I  cannot 
see  that  there  is  any  reasonable  doubt  about  it. 
Whether  you  regard  the  tithe  as  payable  by  the 
landlord  instead  of  by  the  tenant  under  the  Act  of 
1890,  or  whether  you  regard  it  as  a  ri^ht  against 
the  land  which  the  clergy  have,  I  think  it  is  im- 
possible, in  the  construction  which  we  must  put  upon 
this  covenant,  to  assume  that  Lady  Bateman  suc- 
ceeded to  an  "  income  "  in  respect  of  the  £1,000  that 
she  has  had  to  hand  ovj>r  for  tithe  during  the  year  in 
question.  In  the  same  wav  with  regard  to  the  charges 
under  the  Improvement  of  Laud  Act,  1864.  They  were 
not  created  by  Lady  Bateman  herself,  or  else  very 
different  considerations  might  possibly  arise.  They 
were  created  by  her  predecessor,  and  lasted  for  a 
number  of  years,  and  when  she  came  into  tiie  enjoy- 
ment of  these  estates  the  income  was  already  charged 
by  statute  with  these  annual  payments.  It 
is  said  that  we  ought  to  dissect  these  pay- 
ments, and  see  how  much  was  principal  and 
how  much  interest;  and  it  is  said  that  to  the 
extent  that  they  were  principal  the  property  was 
gradually  getting  richer.  That  may  be  perfectly 
true;  and  it  may  very  possibly  anticipate  or 
accelerate  the  time  when  Lady  Bateman  will  sneered 
to  an  income  of  £8,000  a  year ;  but  I  cannot  oonsider 
that  we  are  entitled  in  the  year  when  these  particular 
[  charges  w^re  paid  to  assume  that  she  was  in  receipt 
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of  them  as  inoome,  because  part  of  the  charges  would 
improve  and  benefit  the  estate. 

I  now  come  to  Oakley  Hall;  and  I  confess  that, 
if  we  were  dealine  with  Oakley  Hall  upon  an  average 
of  years,  I  shouldhaTe  felt  a  very  great  difficulty  in 
the  matter,  because  it  does  seem  to  me  there  is  very 
substantial  evidence  that  Oakley  Hall,  with  the 
shooting,  is  worth  a  considerable  sum  of  money — 
£900  or  £1,000  a  year — and  in  this  particular  year 
£250  only  is  credited  for  it.  But  that  reaUy  depends 
upon  the  basis  upon  which  this  year  has  been  selected, 
and  in  the  year  which  was  taken  it  is  not  really 
disputed  that  all  that  Lady  Bateman  received  was 
this  proportionate  amount  of  rent,  £250.  Therefore, 
adopting  the  principle  of  treating  this  year  as  being 
the  best  year  for  the  defendants'  purpose,  I  do  not 
think  we  shall  be  justified  in  setting  aside  the 
master's  finding  that  £250  was  the  amount  of  inoome 
that  year,  because  she  was  possessed  of  a  house  and 
shooting  which  could  be  let  in  other  years  for  a 
larger  sum. 

I  have  had  some  difficulty,  speakinff  for  myself, 
about  Broome  Hall;  and  if  I  comd  see  any 
substantial  evidence  that  the  correction  with 
respect  to  Broome  Hall  alone  would  turn  the 
scale,  I  should  desire  to  hear  what  counsel  for 
the  respondent  had  to  say  on  the  subject,  but  I 
think,  for  reasons  which  I  will  shortly  explain,  that 
it  will  not  really  avail  the  defendants.  It 
appears  that  the  master  has  only  allowed  £125  as 
representing  six  months'  occupation  rent,  whereas 
there  is  no  doubt  that  Lady  Bateman  was  in  occupa- 
tion for  the  whole  twelve  months;  and  I  am  not 
prepared  to  say  that,  if  the  account  even  for  that 
year  were  taken  in  the  strictest  way,  you  ought  not 
to  charge  another  £125.  But  that,  of  course,  will 
not  be  enough  for  the  defendants.  They  would  still 
require  £225  to  make  up  the  required  total.  Can  we 
increase — have  we  materials  on  which  we  should  be 
justified  in  increasing — the  annual  amount  which  has 
been  allowed  for  Broome  Hall?  I  think  we  have 
not.  There  was  evidence,  upon  which  the  master 
may  have  acted,  that  the  cheapest  thing  for  Lady 
Bateman  to  do  was  to  go  into  that  house  herself. 
It  is  said  we  ought  to  act  upon  an  advertise- 
ment in  which  they  had  asked  £500  a  year  for  the 
house  and  shooting.  I  think  we  ought  not  to 
act  upon  a  mere  expectation,  when  the  question  is 
upon  this  basis,  what  was  the  income  to  which  Lady 
Bateman  actually  succeeded  P  I  really  think  we  have 
not  the  materials  before  us,  and  I  do  not  think  we 
oup^ht  to  disturb  such  a  finding  as  that  of  the  master. 
With  regard  to  the  allowances,  it  would  be  idle  to 
suggest  that  allowances  made  in  this  class  of  tenancy 
are  really  charitable  or  gifts  of  bounty.  If  there  had 
been  an  occasion  of  a  son  coming  of  age,  and  every 
tenant  had  been  allowed  a  quarter  of  a  year's  rent ; 
or  if  there  had  been  a  deduction  of  10  per  cent,  in 
consequence  of  some  great  victory ;  or  if  a  beneficent 
landlord  had  returned  to  his  tenants  a  certain  sum  of 
money;  nobody  would  contend,  I  suppose,  that 
pa3^ents  such  as  these  wotdd  not  have  been  a  part 
of  the  income  that  the  landlord  enjoyed.  But  in  the 
present  case  it  is  clearly  established  that,  in  the  case 
of  a  large  estate  which  it  is  not  suggested  has  been 
improperly  managed,  these  payments  were  simply 
ordinary  allowances  made  off  rents  fixed  some  tune 
beforehand  in  order  to  maintain  good  relations  between 
landlord  and  tenant;  and  I  think  it  would  be  extremely 
wrong  to  take  the  view  that  Lady  Bateman,  because 
she  might  have  distrained  in  law,  or  because  she 
might  have  brought  an  action  for  recovery  of  arrears 
of  rent,  must  therefore  be  assumed  to  have  made  a 
voluntary  gift  out  of  her  own  income  in  respect  of 
money  which  never  came  into  her  pocket  at  all. 


With  regard  to  the  copyhold  fines,  the  question 
stands  or  falls  upon  the  baas  of  taking  the  average  of 
years  or  the  single  year. 

For  these  reasons  I  have  come  to  the  coDclnsioii 
that  we  cannot  overrule  the  iudgment  of  Kakewidi, 
J.,  or  vary  the  master's  certificate. 

BlGBY,  L.J. — I  cannot  think  that  this  is  a  qnestkm 
of  gross  income.  Lady  Bateman  is  to  zeoeive  Htb 
income  in  her  own  right  and  for  her  separmta  uss. 
Take  the  case  of  tithes.  Did  she  receive  l£at  part  d 
the  income  which  was  necessarily  paid  away  for  tiis 
tithe  rent-charge  due  to  the  parson  for  her  sepento 
useP  IdonotuiinkshereceiveditinthataenMatsn; 
and  I  think  we  must  take  a  reasonable  view  and  satisfy 
ourselves  as  to  whether  the  lady  ever  had  a  apendiag 
income  of  £8,000.  If  we  do  this  the  ifcema  d  tithe 
rent-charge  must,  of  course,  be  deducted,  as  also  the 
items  of  &e  other  charges  upon  the  property  which 
were  created,  not  by  her,  but  by  her  predeceasor,  and 
were  at  the  time  payable. 

But  there  is  a  more  formidable  questioii.  What  ii 
meant  by  an  income  of  £8,000  a  year  ?  That  does 
not  primd  facie  mean  an  income  of  £8,000  for  cos 
vear ;  it  is  '*  per  annum,"  and  there  might  very  well 
be  in  the  first  year  in  which  Lady  Bateman.  came  into 
tiie  enjoyment  of  the  property  a  smaller  receipt  for 
her  separate  use  than  in  subsequent  years ;  and  if  the 
defendants  had  daimed  to  have  an  averam  taken,  I 
am  not  at  all  sure  that  they  would  not  nave  dooe 
rightiy.  It  would  have  been  rather  difficult  to  ssy 
over  how  many  years  such  an  average  should  go ;  bat 
it  would  be  very  plausible  and  probably  right  to  say 
that  at  any  rate  a  fair  average  snould  be  taken.  Birt 
for  reasons  best  known  to  tiiemselves  the  defendanis 
have  chosen  to  go  upon  the  first  year;  and  I  under- 
stood their  counsel  to  explain  that  they  thought  that 
that  was  the  bent  year  for  their  puipoae.  That  at 
once  does  away  with  all  idea  of  charging  Lady  Bate- 
man with  any  income  that  she  did  not  actually 
receive,  on  the  ground  that  in  subsequent  years  she 
might  have  received  something.  Even  if  the  OaUey 
Park  property  might  have  been  let  in  sabteqaent 
years,  yet  non  constat  that  all  the  farms  which  are  nov 
reckoned  at  the  rate  they  were  paying  in  that  first 
year  would  have  been  let  in  other  years  for  the  same 
rents.  In  fact  we  know  nothing  about  it.  We  have 
nothing  to  go  upon  except  the  items  of  the  reoetpte 
and  disbursements  for  that  first  year  which  the 
parties  have  treated  as  binding. 

Now,  with  regard  to  Broome  Hall  we  have  not 
heard  the  argument  on  the  other  side.  We  do  not 
know  what  might  have  been  said.  It  appears  prima 
facie  perfectly  correct  that  Lady  Bateman  should  he 
charged  with  an  occupation  rent  of  certain  pcoperiiss, 
but  we  do  not  know  what  might  have  been  said  to 
the  contrary  effect.  I  shall,  however,  assume,  with- 
out deciding  it,  that  an  occupation  rent  of  sons 
kind  was  payable  in  cases  where  there  was  ooeopa- 
tion.  Now,  Broome  Hall  is  such  a  case;  and, 
if  it  were  made  out  that  so  much  extra  oceopa- 
tion  rent  ought  to  be  charged  against  Lady  Baftwan 
in  respect  of  that  property  as  would  brin^  her  ioooaie 
over  £8,000  a  year,  I  should  have  considered  that  aft 
any  rate  we  should  call  upon  counsel  for  the 
respondent,  but  I  am  also  satisfied  that  that  lesdt 
cannot  be  reasonably  expected.  I  will  aasniBe. 
although. we  have  not  heard  the  argument,  that  it 
would  be  reasonable  to  charge  Lady  Bateman  lor  a 
whole  year,  she  having  practically  been  in  aetoal 
occupation  for  the  whole  of  that  period.  Sir  Bd virl 
Eemson  died  on  the  12th  of  Jmy.  When  pipcisciy 
this  lady  went  into  occuf>ation  has  not  been  called  to 
our  attention,  but  assuming  she  went  into  poosesaoa 
at  once,  and  assuming  further  that,  by  virtue  of  that 
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entry  into  possesrion  and  sabsequent  oooapation 
dnxing  the  whole  time  she  was  chargeable  witn  the 
yearns  rent,  yet  even  that  fact  would  only  make 
the  charge,  aooordinc  to  the  master's  Tiew  of  the 
evidence,  £250  instead  of  £125,  and  that  would  not 
alter  the  merits  of  the  case  between  the  parties.  I  do 
not  see  in  anv  of  the  CTidence  a  sufficient  primd  fade 
reason  for  (marging  Lady  Bateman  with  as  much 
money  as  would  brSig  the  total  amount  of  her  income 
up  to  £8,000  a  year.  Therefore,  I  concur,  and  havinff 
read  Tery  carefully  the  judgment  of  Eekewich,  J.,  1 
BST  that  I  concur  ffenerally  with  all  that  he  says,  and 
I  have  only  been  left  in  doubt  upon  this  question  of 
Broome  Hall,  which  I  do  not  thmk  can  be,  upon  the 
evidence  the  parties  have  given,  the  basis  of  a  judg- 
ment making  the  charge  by  way  of  occupation  rent 
so  large  as  to  bring  Lady  Bateman's  income  above 
the  total  of  £8,000  a  year. 

CoLLnre,  L.J.— Concurring,  as  I  do  in  all  points, 
with  the  judgment  of  Eekewich,  J.,  I  have  nothing 
to  add  to  the  judgments  which  have  been  idready 
given. 

Appeal  diimiued* 

Solicitors,  Qreenfidd  A  OraeknaU ;  Hudson^  MaUhewSy 


Add.  Bankruptcy.  \ 

(Lord  Alverstone,  M.B.,  and  >  June  29. 

Bigby  and  Collins,  L.JJ.)    I 

In  re  Wbnham. 
Ex  parte  Battahs.  (a.) 

Bankrupiey  —  Practice — Partnership  —  Dissolution  of 
partnership— Judgment  against  dissolved  partnership 
— Bankruptcy  notice  addressed  to  dissolved  partner- 
ship  —  Petition  against  laJte  partners  separately — 
Bankruptcy  Act,  1883  (46  cfe  47  Vict,  c  52),  m.  4 
(1)  (g).  115»  143— JSanAruptey  Bules,  rr.  136,  262— 
Bankruptcy  Forma,  Form  6--Bules  of  the  Supreme 
Court,  ord.  48a,  rr.  1,  4. 

A  creditor  issued  a  vmt  for  the  recovery  of  a  sum  of 
money  against  a  recently-dissolved  firm  of  partners. 
The  writ  was  served  personally  on  each  of  the  late 
partners,  and  judgment  was  oitained  against  the  late 
firm.  The  creditor  suhsequenUy  served  a  bankruptcy 
notice  addressed  to  the  late  firm  on  each  of  the  two  former 
partners^  hut  neither  of  them  complied  with  its  terms, 
and  he  thereupon  presented  separate  petitions  against 
themf  addressed  to  each  in  his  individual  name. 

Held,  thcUf  even  if  the  hankruptcy  notice  was  technically 
incorrect  and  insufficient,  yet  that  this  was  a  case  in 
which  tJie  court  might  overlook  the  defect  under  the  terms 
of  section  143  of  the  Bankruptcy  Act,  1883 ;  hut 

Held  (Collins,  L.J.,  dissenting)  that  the  bankruptcy 
notice  waSf  as  a  matter  of  fact,  technically  correct  and 
sufficient  unthin  the  terms  of  section  115  o/  the  Bank- 
ruj^  Acty  1883. 

Per  Bigby,  L.J. — The  aeneral  rule  of  law  or  equity 
embodied  in  order  48a,  Vumgh  not  the  order  itself,  is 
apModl>le  in  bankruj^tcy. 

jDeeision  of  the  Divisional  Court  (Wright  and  Darling, 
JJ.)  (44  BoiJOiTOBS*  JouBNAL,  468)  affirmed. 

Appeal  from  the  decision  of  a  Divisional  Court 

iWi^^ht  and  Darling,  JJ.),  reported  in  44  Solioitobb' 
OUBKAI.,  468. 

The  debtor,  John  Wenham,  and  his  brother,  T.  B. 
Weobaoiy  formerly  traded  in  partnership,  under  the 
style  of  '*  Wenham  Brothers,"  as  butchers,  at  Woking 

(a.)  Baported  by  J.  E.  MoBSicu  ^-i  Barrister- 


and  elsewhere,  down  to  the  18th  of  November,  1899, 
when  the  partnership  was  dissolved  by  an  order  of  the 
Chancery  Division. 

On  the  8th  of  December  the  petitioning  creditors, 
Battams  &  Co.,  issued  a  writ  against  "Wenham 
Brothers  "  for  goods  suppUed  to  the  firm  during  the 
currency  of  the  partnersnip.  This  writ  was  personally 
served  on  both  John  ana  T.  B.  Wenham,  but  they 
entered  no  appearance,  and  allowed  judgment  to  be 

g'ven  against  them  by  default  on  the  80th  of 
Bcember. 

On  the  8th  of  January  Battams  &  Co.  issued  a 
bankruptcy  notice  founded  on  the  judgment,  and 
addressed  to  *<  Wenham  Brothers."  This  notice  was 
served  personally  on  both  the  brothers  on  the  9th  of 
January.  Neither  of  them  complied  witii  its  require- 
ments ;  and  on  the  30th  of  January  Battams  &  Co. 
piresented  separate  petitions  against  the  brothers 
Wenham  adoressed  to  each  of  them  in  his  own  name, 
alleginff  as  the  act  of  bankruptcy  relied  on  their 
respective  non-compliance  with  the  requirements  of 
the  bankruptcy  notice  addressed  to  "Wenham 
Brothers." 

The  petitions  came  on  for  hearing  on  the  20th  of 
March,  .when  T.  B.  Wenham  consented  to  a  receiving 
order  being  made  asfunst  him ;  but  John  Wenham 
took  the  technical  objection  that  he  had  not  com- 
mitted any  act  of  bankrupt^  by  non-compliance 
with  a  bankruptcy  notice  addressed  to  "Wenham 
Brothers." 

The  reeistnr  of  the  county  court  of  Ghiildford 
accordingly  dismissed  the  petition ;  but  his  decision 
was  revened  by  the  Divisional  Court  on  the  14th  of 
May. 

From  this  decision  of  the  Divisional  Court  John 
Wenham  now  appealed. 

Cooper  Willis  and  Tynddl  Davies,  for  the  appellant. 
— Even  assuming  that  the  judgment  recovered  against 
"Wenham  Brothers"  is  good  as  against  "John 
Wenham  "  under  ord.  48,  rr.  1  and  3,  and  that  he  is 
consequently  liable  to  execution  under  ord.  48,  r.  8, 
yet  buikruptcy  is  governed  by  a  code  of  its  own  (In  re 
QyU,  Ex  parte  The  Board  of  Trade,  37  W.  B.  164,  5 
Morr.  272),  and  the  Bules  of  the  Supreme  Court  do  not 
apply.  This  petition  could  only  be  presented  against 
John  Wenham  under  the  terms  of  section  115  of  the 
Bankruptcy  Act,  1883,  and  those  terms  have  not  been 
compliea  with,  having  regard  to  the  terms  of  rule  262 
of  the  Bankruptcy  Bules,  which  must  be  read  in  close 
connection  with  the  section :  Ex  parte  Young,  In  re 
Young,  30  W.  B.  330.  19  Ch.  D.  124 ;  In  re  Howes, 
Ex  parte  Hughes,  40  W.  B.  647,  [1892]  2  Q.  B.  628 ; 
In  re  Collier,  Ex  parte  Ban  Rylands  {Limited),  8  Morr. 
80.  Technical  defects  such  as  this  are  insuperable 
in  bankruptcy,  especiiUy  in  the  initiation  of  toe  pro- 
ceedings. The  only  course  now  open  to  the  respond- 
ent is  to  commence  proceedings  over  again  and  to 
recover  judgment  against  John  Wenham  under  his 
own  name.  Jackson  v.  Litchfield,  30  W.  B.  531,  8 
Q.  B.  D.  474,  and  Ex  parte  Ide,  In  re  Ide,  35  W.  B. 
20,  17  Q.  B.  D.  755,  are  distangrdshable  cases. 

George  Wallace  and  H.  C.  Davenport,  for  the 
respondent.-— These  proceedings  are  valid  within  the 
conditions  laid  down  by  section  4  (1)  (^)  of  the 
Bankruptcy  Act,  1883.  A  number  of  cases  collected 
in  lindley's  Partnership  in  a  note  on  p.  217  (dth  ed«, 
1888>— e.^.,  Ex  parte  Williams,  11  Yes.  3 ;  Crawshay 
V.  Collins,  15  Yes.  218;  and  Butchart  v.  Dresser, 
4  De  G.  M.  &  G.  542,  show  that  the  dissolution  of  a 
partnership  cannot  get  rid  of  obli^tions  incurred 
during  its  continuance.  This  prinoqile  was  codified 
by  section  38  of  the  Partnership  Act,  1800.  Anyhow, 
any  formal  defect  is  covered  by  section  143  of  the 
Bankruptcy  Act,  1883. 
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Cooper  WiUiBt  in  reply.  —  Section  143  of  the 
Bankruptcy  Act,  1883,  was  never  meant  to  cure  a 
defect  80  radical  as  this. 

Lord  Alyebstone,  M.B.— Upon  the  first  point  in 
this  case — namely,  as  to  whether  or  not  there  was  a 
good  judgment  against  John  Wenham,  there  really 
is  no  docn[>t.  Ord.  48a,  rr.  1  and  4,  establish  to  my 
mind  perfectly  clearly  that  where  you  have  served  a 
partner  and  obtained  judgment  after  proper  service, 
or  where  he  has  appeared  in  x>er8on,  then  judgment 
against  the  firm  is  a  judgment  which  can  be  enforced 
against  the  partner.  Then  there  remains  the  perhaps 
more  important  point,  whether  or  not  there  was  a 
defect  in  the  bemkruptcy  notice,  founded  on  the 
judgment,  which  prevents  the  banloruptcy  proceedings 
from  being  good.  Speaking  for  myself,  I  have  no 
doubt  that  these  proceedings  are  stnctiy  in  order,  in 
accordance  with  the  true  and  real  meaning  of 
section  115.  I  think  that  the  words  of  that  section, 
**  being  partners,"  are  intended  to  mean  "  those  who 
have  carried  on  business  in  partnership  for  the 
purpose  of  the  liabilily  which  is  sought  to  be  en- 
forced." I  do  not  thmk  that  any  dissolution  would 
enable  partners  to  get  rid  of  the  liability .  to  have 
proceedings  taken  against  them  under  that  section 
when  such  proceedings  are  intended  to  enforce  against 
them,  and  against  the  members  of  the  firm,  a  partner- 
ship debt.  For  this  purpose,  I  think  the  true  meaning 
of  section  115  is  this— that  if  peisons  are  partners 
in  a  business,  then  bankruptcy  proceedings  can  be 
taken  against  them  in  the  partnership  aame.  It  is 
said  that  that  is  not  the  meaning  of  the  section 
because  of  rule  262,  which  provides  that  a  receiving 
order  made  against  a  firm  shall  operate  as  though  it 
were  made  against  each  of  the  partners  who  at  the 
date  of  the  oroer  was  a  partner  in  that  firm.  I  think 
that  is  not  the  effect  of  the  rule,  and  that  it  does 
not  lead  to  the  conclusion  which  is  now  coutended  for. 
Bule  262  is  an  enabling  rule,  enabling  you  to  get  a 
separate  receiving  order  against  individual  partners. 
I  think  it  cannot  be  held  to  cut  down  the  rights  and 
liabilities  which  arise  from  the  language  of  section  1 15. 
Therefore,  so  far  as  these  proceedings  are  concerned,  I 
think  that  there  is  no  objection  to  their  having  been 
headed,  or  directed,  to  *'  Wenham  Brothers,"  altiiough 
as  a  matter  of  fact  at  the  time  when  the  notice 
was  issued  ''Wenham  Brothers"  no  longer  existed. 
It  does  not  matter  for  this  purpose  whether  the 
creditors  were  aveare  of  that  fact  or  not ;  though  it 
would  be  a  strange  thing  if  any  private  dissolution 
could  put  an  end  to  their  rights.  The  claim  was 
against  the  debtors  while  they  were  partners,  "  being 
partners"  meaning  '*  being  in  partnership  for  the 
purpose  of  their  liability  to  have  bankruptcy  pro- 
oeecungB  taken  agaiost  them."  Then  we  come  for 
one  moment  to  the  preceding  section  (section  4,  sub- 
section 1  (cr),  of  the  Bankruptcy  Act,  1883),  under 
which  the  bankruptcy  notice  was  issued.  It  is  true 
that  there  has  been  a  practice  that  the  notice  should 
follow  the  judsuent,  but  it  has  not  been  sufficiently 
borne  in  mind  that  under  the  terms  of  rule  136  a 
bankruptcy  notice  ought  to  be  in  accordance  with 
Form  6  in  the  Appendix,  with  such  variations  as 
circumstances  may  require.  If  we  turn  to  Form  6 
we  find  that  it  may  be  addressed  to  "  A.  B.  or  A.  B. 
&  Co.,"  and  that  it  then  provides  that  it  shall  be 
stated  that  judgment  has  been  obtained.  I  can  see 
no  reason  why  it  should  not  be  indicated,  if  necessary, 
on  the  face  of  the  bankruptcy  notice,  that  it  is 
directed  to  the  members  of  the  firm  by  name,  although 
the  body  of  it  must,  of  course,  follow  the  judgment. 
I  should  have  thought  that  that  was  possibly  the 
variation  contemplated  by  the  rules.  It  is  quite 
clear,  however,  that,  so  fur  as  the  following  out  of 


this  form  is  oonoemed,  there  is  no  substance  in  the 
objection  now  taken,  because  the  judgment  in  tlu 
bankruptcy  notice  was  in  this  case  a  joi^ment  wiud 
had  been  actually  obtained,  and  because  it  wmi 
judgment  which,  as  I  have  already  pointed  oak, 
could  be  enforced  a^^ainst  John  Wenham.  The  odIj 
point  about  the  notice  which,  it  is  suggested,  might 
possibly  be  misleading  is  a  point  in  oonnection  in& 
its  heading,  where  it  is  addressed  to  "Weobn 
Brothers."  It  was  served  personally,  and,  if  tb 
view  I  take  of  section  115  is  inooneot»  cooniel 
for  the  appellant  is  driven  to  contend  there  ou^  to 
have  been  separate  proceedings  on  a  separate  notioi, 
possibly  involving  a  separate  action  and  jadgment, 
and  that  no  person  having  properly  obtained  thi 
judgment  against  '*  Wenham  Brothers,"  altfaoagkii 
was  binding  agaiost  individual  partners,  oould  lodge 
a  bankruptcy  notice  addressed  to  the  iadividusL  It 
one  breath  he  says,  "  Ton  must  follow  the  jodgmait; 
yet  you  must  not  make  it  dear  that  the  judgcnent  ii 
going  to  be  enforced  against  the  individuaL"  I  iko 
think  that,  under  the  ciroumstanoes  of  the  case,  tin 
was  a  defect,  if  defect  indeed  it  be,  which  oould  h«8 
been  cured  under  section  143.  There  was  a  liabtHtf 
by  John  Wenham  to  satisfy  this  judgment.  Hem 
personally  served.  He  was  told  it  was  in  respect  of 
a  debt  incurred  whilst  he  was  a  partner  of  **  Weolm 
Brothers."  In  the  language  of  section  143  no  "snib- 
stantial  injustice  has  been  caused  by  the  defect  or 
irregularity  complained  of."  Under  aU  tiMM 
circumstances  I  see  no  reason  why  the  heading 
(if  that  is  the  proper  designation  to  be  given  to  A 
words)  should  not  be  amended.  I  think,  howevec, 
thtit  there  is  no  substance  in  the  technical  objeetias 
raised ;  and  I  think  that  the  Divisional  Ooart  ra 
right  in  the  deoiflion  to  which  they  came. 

BiGBY,  LJ. — ^From  the  first  I  have  been  nnaUe  ti 
see  what  ground  of  complaint  John  Wenham  oosU 
possibly  have  under  the  circamstanoes  of  this  cu^ 
meaning  by  *' ground  of  complaint"  any  difBeaHy 
or  per^ezity  or  trouble  in  which  he  mi^t  poasiblf 
be  involved.  There  have,  of  course,  been  geaeni 
suggestions,  but  I  have  not  heard  a  pariieiiltf 
difficulty  explained  in  a  manner  tiiat  I  can  lukder- 
stand.  It  is  easy,  it  is  true,  to  imagine  cases  ■ 
which,  though  there  might  be  no  solid  Kromid  of 
complaint,  yet  it  would  be  quite  enough  unoer  oertn 
circumstances  if  you  could  show  that  the  provisioiis  d  < 
the  Bankruptcy  Act,  and  the  rules  made  under  it,  hai 
not  been  complied  with.  But  that  is  not  the  case  hm^ 
Techuicaliv,  no  doubt,  an  objection  of  a  fN»t  is  ogm. 
to  John  Wcoiham  here.  But  what  does  it  amount  U 
when  we  look  at  its  substance  P  Persons  who  csaj 
on  business  under  the  name  of  a  firm  hold  out  a 
effect  to  those  with  whom  they  deal,  *'  You  caa 
your  rights  against  us  enforced  on  the  basis  of  tit 
firm."  It  has  under  many  circumstances  beea  ked 
that  they  are  not  at  liberty  by  a  dissolution  eBedtutif 
to  alttr  that  state  of  things.  I  n«ed  only  refer  bst 
to  that  particular  rule  48a,  which  does  not 
lav  down  anything  new,  but  to  reoogbijEe  C-_. 
wnat  was  wdll  Imown  law  before— i.e.,  that 
cannot  alter  in  substance  their  relations  to~ 
creditors  on  the  ground  that  they  ha?e  djmcitwti 
partnership.  That  is  a  general  principle  of  law  ail 
understand  it.  Rule  48a  is,  no  doubt,  a  partieair 
application  of  it  for  the  purposes  of  the  Hich  Gba^ 
and  I  quite  agrt^e  witii  counsel  for  the  appeuiuit  tti^ 
qua  rule,  it  cannot  be  introduced  into  Daakrapfe^. 
it  was  not  intended  for  that  purpose.  Bankra^^ 
has  its  own  rules  of  procedure ;  but  the  rule  i 
the  foundation,  and  I  may  say,  in  a  sense,  the  _ 
cation,  of  order  48a,  is  a  rule  of  equity— at  say 
a  rule  of  general  law— and  general  rules  of  \mw 


VoLXLVm.     [A,Mj.i,ii»o.3        THE  WEEKLY  REPORTER. 


639 


OOVBT  OF  ArPXilL. 


Iir  BE  Wenham.— Bias  v.  Koakes  &  C!o. 


OouRT  OF  Appeal. 


of  equity  are  peipetiuJly  dealt  with  in  bankruptcy 

though  not  repeated  in  the  Bankmptcy  Acts  or  in 

HDy  of  the  banjoruptcy  rules.    Now,  we  are  Juatified 

in  saying  that   the   judgment  against    *' Wenham 

Brothers  **  operated  nnder  the  drcumstanoes  to  charge 

John  Wenham  separately.    Why,  then,  there  should 

not  be  a  bankruptcy  notice  founded  on  that  judgment 

I  am  unable  to  see.      For  my  part  I  think  that 

oonntel  for  the  appellant  is  right  in  saying  that  we 

must  follow  the  ]udp;ment.    It  would  not  be  wise,  or 

perhaps  even  pemussible,  to  vary  so  much  from  the 

judgment  as  to  include  io  the  notice  the  individual 

names  of  the  partners,  but  I  think  it  must  be  right  to 

issue  a  notice  to  "  Wenham  Brothers  '*  and  to  oalTupon 

"  Tfenham  Brothers  *'  to  defend  that  notice  id  such  a 

way  as  is  pointed  out  by  the  notice  itself  and  by  the 

deosions  upon  it.    I  am  unable  myself  to  see  that 

there  is  any  technical  dffloulty  when  the  matter  is 

thorouffhly  considered,  and,  therefore,  I   am  con- 

strsined  to  say  that  in  my  opinion  the  judsment  of 

the  court  below  is  quite  right,  and  that  this  appeal 

fails. 

Collins,  L.J. — ^I  cannot  say  that  I  feel  so  dear 
upon  the  question  of  the  tecbmcal  difficulty  as  do  my 
learned  brothers  It  seems  to  me  there  is  a  primd 
fade  technical  difficulty;  but  I  think  it  is  one  which 
coines  within  the  amending  section,  and  I  think  that 
ohTioualy  no  sort  of  injustice  will  be  doue  by  using 
that  section  against  John  Wenham.  But,  apwrt  from 
that,  I  have  not  altogether  got  over  my  misgivings  as 
to  the  technical  difficulty  itself.  In  my  opinion  there 
was  a  perfectly  good  judgment  obtained  under  the 
rules  against  John  Wenhun  and  his  brother,  they 
hayinff  been  members  of  a  firm  which  was  subse- 
(juentTy  dissolved.  But  then,  when  we  come  to  the 
baokruptpy  proceedings,  we  set  into  a  new  code.  We 
leave  the  old  rules  of  procedure  behind  us,  and  we 
tfe  governed  thenceforth  by  whatever  principle  the 
ttatute  has  thought  proper  to  prescribe.  We  find 
he^  bankraptoy  statute  dealivg  with,  the  case  of  a 
Lesire  on  the  part  of  partners  to  miJce  another  person 
«nkmpt ;  or  on  the  part  of  somebody  dse  to  make 
artnen  bankrupt.  The  statute  provides  certain 
lacbinery  for  effecting  this  purpose;  and  without 
!iat  madhinpry  you  cannot  accomplish  that  end.  It 
lust  be  done  nnder  the  machinery  of  the  Bankruptcy 
ct,  or  it  oannot  be  done  at  all.  It  seems  to  me  that 
le  maohineiy  of  section  116,  whether  by  oversight 
*  not*  only  oontemplates  proceedings  by  or  asainst 
iO90  who  are  partners  at  the  time  of  the  proceedings. 
ole  262,  tkgam,  contemplates  proceedings  only 
;ainst  persona  who  are  partners  at  the  time.  It  is 
ly  by  putting  some  slight  strain  on  the  words  of 
stion  115  that  you  can  get  it  to  mean  "  persons  who 
ire  partners  at  one  time,  but  who  are  not  at  the 
le  tne  prooeedinn  were  taken."  But  whether  iiiis 
wo  or  not»  I  thiok  that  this  is  obviously  a  case  in 
*ioh  the  court  should  f^erdse  the  power  of  amend- 
Dt,  if  it  haa  that  power.  It  seems  to  me  that 
tion  143  amply  oovers  this  particular  case.  Th^re- 
9,  for  theme  reasons,  I  agree  with  my  learned 
thera  that  this  decision  must  be  affirmed  with 
v. 

ppeai  dismissed, 

^Moit^Tm,  Mann  A  Crimp;  H.  J.  F.  PhilpoU, 


June  26,  27. 


Prom  Chan.  Div.  \ 

(Lord  Alverstone,  M.B..  and  | 

Bigby  and  Collins,  L.J  J.)    J 

BlOE  V,  NOAKBS  &  Co.  (a.) 

Mortgage—  Public-home—  Leasehold—*  *  Tied  house  '  '— 
Clogging  redemption — Once  a  mortgage  always  a 
mortgage. 

The  principle  of  equity  that  nothing  in  a  mortgage 
transaction  will  he  permitted  to  dog,  fetter,  or  impede  the 
borrower's  right  to  redeem  is  still  valid  and  unimpaired^ 

A  covenant  in  a  mortgage  of  a  leasehold  public-house 
that  the  mortgagor  shall,  during  the  continuance  of  the 
lease,  buy  his  beer  only  from  the  mortgagees,  ie  a  dog  on 
the  equity  of  redemption,  inasmuch  as  it  prevents  the 
mortgagor  from  getting  back  the  property  unimpaired. 
The  mortgagor  is  therefore  entitled  on  redemption  to  an 
assignment  of  the  premises  free  from  the  covenant, 

Santley  v.  Wilde,  ante,  p,  90.  [1899]  2  Ch,  474, 
distinguished. 

This  was  an  appeal  from  a  decision  of  Cozens- 
Hardy,  J.  (reported  ante,  p.  110). 

In  1897  the  plaintiff,  a  Hcensed  victualler,  purchased 
the  lease  of  a  public-house,  known  as  the  Einff's 
Arms,  Camberwell,  from  the  second  mortgagees  for 
£6,800.  The  term  created  by  the  lease  would  expire 
Christmas  1923. 

The  defendants,  who  were  brewers,  were  first 
mortgagees  under  a  mortgage  which  contained 
provisions  almost  identical  withuiose  of  the  mortgage 
next  mentioned. 

Tlie  defendants  released  thtsir  security  to  enable 
the  sale  to  the  purchaser  to  be  made. 

On  the  sale  the  plaintiff  borrowed  £4,850  of  the 
purchase-money  from  the  defendants  upon  the 
security  of  a  first  mortgage  of  the  premises,  dated 
the  7th  of  October,  1897. 

By  the  mortgage  deed  the  plaintiff  demised  the 
leasehold  premises  and  fixtmres  and  the  goodwill  of 
the  business  and  benefit  of  the  licences  to  the 
defendants,  subject  to  the  proviso  for  redemption. 

The  proviso  tor  redemption  declared  that  if  the 

Sintiff  should,  either  on  demand  by  the  defendants 
t  at  the  demised  messuage,  or  without  such 
demand,  pay  to  them  the  principsl  and  interest  to 
be  then  due  on  the  security,  then  the  defendants 
would  at  the  request  of  the  plaintiff  surrender  or 
reconvey  the  premises  to  the  plaintiff  or  as  he  should 
direct;  and  the  plaintiff  covenanted  to  pay  the 
principal  sum  and  mterest,  and  all  further  sums  due 
for  money  advanced,  and  for  goods  sold  and 
delivered  by  the  defendants  to  the  plaintiff.  And 
the  deed  also  contained  the  following  pro- 
vision :  **  And  for  the  considerations  aforesaid  the 
mortgagor,  so  as  to  charge  the  premises  hereby 
demised,  into  whosesoever  possession  the  same 
may  come»  whether  by  act  of  the  party  or 
by  operation  of  law  or  by  any  other  ways  or 
means  however,  and  to  the  further  intent  that  the 
obligation  of  this  covenant  may  run  with  the  land» 
doth  hereby  covenant  with  the  company  that  the 
mortgagor  shall  not,  nor  will  at  any  time  during  the 
continuance  of  the  term  aforesaid,  and  whether  any 
principal  moneys  or  interest  shall  or  shall  not  lie 
owing  upon  the  security  of  these  presents,  use  or  sell, 
or  permit  to  be  used  or  sold,  in,  upon,  or  about  the 
saia  demised  premises  any  malt  liquors  except  such 
as  shall  be  bond  fide  purchased  by  the  mortgagor  of 
the  company.  And,  further,  that  if  and  whenever 
there  shall  be  a  breach  of  the  said  covenant,  he,  the 
mortgagor,  shall  and  will  pay  to  the  said  company* 

(a.)  Reported  by  J.  I.  SmtUNO,  Esq.,  Barrister- 
at-Law. 
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the  inm  of  £1,000  as  and  for  ascertained  liquidated 
damases  for  eaoh  saoh  breaoh,  and  will  sell  all  Booh 
malt  fiqaors  pure,  unadulterated,  and  unmixed,  and 
of  the  like  strength,  eharaoter,  and  Quality  in  all 
respects  as  the  same  shall  be  supplied  to  him."  It  was 
also  declared  that  the  words  **  the  mortgagor  "  and 
*<  the  company,"  exoept  when  otherwise  controlled  by 
the  context,  should,  throughout  the  deed,  indude  all 
persons  deriving  title  under  tiiem  respectiTely. 

The  plaintiff  was  willing  to  pay  off  all  moneys  due 
to  the  defendants  under  the  mortgage,  and  required 
them,  on  payment  being  made,  to  reconvey  the 
leasehold  property  to  him.  and  to  release  him  from 
the  covenant  l^  which  the  house  purported  to  be 
<*  tied  "  to  the  defendants  during  ttie  whole  currency 
of  the  lease,  or  to  transfer  the  mort^^age  to  him  and 
the  benefit  of  the  covenant  to  his  nominee.  The 
defendants  were  willinff  to  reconvey  or  transfer  the 
property  but  not  to  release  or  assign  the  covenant. 
The  present  action  was  brought  that  the  plaintiff 
might  obtain  a  declaration  that  he  was  entitled,  not 
only  to  a  reconveyance  or  transfer  of  the^property, 
but  also  to  a  release  or  re-assignment  of  the 
covenant. 

OoBODs-Hardy,  J.,  held  that  the  *<  tie,"  though 
valid  duriog  the  continuance  of  the  security,  oomd 
not  be  maintained  after  payment  of  all  moneys 
due  on  the  security,  and  granted  the  declaration 
asked  for. 

The  defendants  appealed. 

Haldane,  Q.C.,  Eve,  Q.G.,  and  Stanley  Fisher,  for 
the  appeal.— The  two  early  rules  of  equity  are>— (1) 
There  must  be  no  clog  on  equity  of  redemption ;  (2) 
a  mortgap;ee  must  not  stipulate  for  collateral  advan- 
tage to  himself.  Our  contention  is  tiiat  we  have  here 
two  quite  separate  transactions,  though  both  are  put 
on  a  single  piece  of  paper.  Hence  not  within  the 
mischief  of  above  two  rules.  Point  still  open,  though 
some  recent  cases  come  near  it :  Biggs  v.  EoddinoU, 
47  W.  B.  84,  [1898]  2  Ch.  307.  [Lord  Alybsstostb, 
^.B^—Gmoe  Mainland  y.  Dpjohn,  37  W.  B.  411,  41 
Oh.  D.  126,  it  is  no  lon^  possible  to  say  you  may 
not  stipulate  for  a  bonusTj  x  es,  that  case  shows  that 
collateral  stipulation  is  now  bad  only  if  unconscion- 
able. [Lord  Alybbstonb,  M.B.— But  how  if  col- 
lateral advantage  continue  after  mortgage  is  paid  off  P] 
That  is  immaterial  if  the  bargain  not  unconscionable. 
Here  the  **  dog  "  is  not  on  l£e  equity  of  redemption, 
but  on  the  property  itself.  This  case  is  exactly 
covered  by  SanUey  v.  Wilde,  afUe,  p.  90,  [1899]  2  Ch. 
474,  but  is  more  in  the  favour  of  the  mortgagor.  The 
old  doctrine  of  clogging  has  been  cut  down.  The 
thin  edge  of  the  wedge  was  inserted  in  Mainland  y. 
Upjohn.  Since  that  case  it  has  been  open  to  the 
parties  to  make  any  barsain  they  like,  provided  it  is 
not  uoconsoionable.  Prior  to  tnat,  I  i^mit,  it  was 
not  open  to  a  mortgagee  to  get  more  than  his  principal, 
interest,  and  costs. 

They  also  referred  to  Teevany.  Smith,  30  W.  B.  716, 
20  Oh.  D.  724. 

Astbury,  Q,C,,  and  Beaumont,  contra,  —  Salt  v. 
Marquis  of  NoHhampton,  40  W.  B.  629,  [1892]  A.  C.  1, 
shows  that  it  is  wron^  to  say  that  interest  could  be 
raised  now,  tliough  it  could  not  have  been  before 
Mainlani  v.  Upjohn.  In  SanUey  v.  Wilde  two  of  the 
judges  were  under  the  impression  that  they  were 
following  Biggs  v.  HoddinoU,  but  SanUey  v.  WUde  is 
distinguishable.  In  Jennings  v.  Ward,  2  Yem.  620, 
there  was  no  very  atrodous  hardship,  but  the  dedsion, 
it  is  submitted,  was  right.  The  rule  as  to  dogging 
the  equity  of  redemption  has  never  been  ''blown 
upon"  in  Santley  v.  Wilde  or  any  other  case. 
There  used  to  be  three  old  rules :  (1)  There  must  be 
no   dog   on   ihe   equity;    (2)    there   must  be   no 


collateral  advantage ;  (3)  no  larger  sum  nrast  be 
recoverable  than  pnndpal  and  interwt.  Of  these  three 
rules  2  and  3  are  undoubtedly  gone.  But  there  is 
no  authority  whatever  for  saying  that  1  is  gone. 

Haldane,  Q.C.,  replied. 

Lord  AXiYSBSTOirB,  M.B. — ^This  case  is  one  of  very 
great  importance,  and  I  am  glad  to  think  that  tlie 
parties  have  such  an  interest  and  are  in  suoh  a 
position  that  in  all  probability  we  shall  have  the 
guidance  of  the  House  of  Lords  in  future  upon  it. 

Having  regard  to  one  argument  addressed  to  us,  it 
is,  I  thiu,  desirable  that  I  should  very  briefly  state 
the  facts.  [His  lordship  steted  the  facts,  and  ooo- 
tinned :]  The  question  is  whether  or  not  the  covenant 
not  to  use  malt  liquors  except  those  purchased  from 
the  def endante  in  this  mod^^age  deed  can  stand.  I 
have  endeavoured  to  make  mysdf  aeqnainted  with 
what  I  may  call  the  history  of  the  matter,  Mud, 
speakinff  for  mysdf,  it  seems  to  me  quite  imposdUe 
to  say  that  this  doctrine,  which  has  been  spokmi  of  as 
"dogging  the  equity,"  is  one  which  can  be  dis- 
regarded by  the  courts  in  the  present  day,  or  which 
has  disappeared  in  oonsequenoe  of  any  dedrions.  It 
is  fair  to  say  that  the  defendanto  did  not  contend 
that.  The  main  argument  is  that  this  covenant  was 
not  a  dog  on  the  equity,  but  for  the  purposes  oi  my 
judgment  I  will  read  the  way  in  which  tiie  role 
as  to  dogging  was  expressed  by  a  great  oommon 
law  judge  (Bo wen,  L.J.),  who  was  the  dissentient 
judge  in  the  case  of  Marauis  of  Northampton  v. 
PoUock,  39  W.  B.  66,  46  Oh.  D.  190,  but  whose 
expression  of  the  rule  was  approved  of  by  the  House 
of  Lords  when  tiie  same  case  was  before  them  under 
t^  title  of  SaU  v.  Marquis  of  Narthamj^iofu  He 
said :  '*  Whenever  a  transaction  is  in  reality  one  of 
mortf^age  equity  regards  the  mortgaged  property  as 
secunty  only  loir  money  and  wul  permit  of  no 
attempt  to  dog,  fetter,  or  impede  ike  borrower^e 
right  to  redeem  and  to  rescoe  what  was  and  still 
remains  in  equity  his  own."  I  oonld  ]ioC»  of  course, 
hope  to  express  the  propodtion  more  deaxly.  I 
understand  it  to  mean  that  the  mort^;agor  is  entitled 
to  have  back  what  he  mortgaged,  and  that  anything 
which  would  prevent  his  getting  bade  what  he  mort- 
gaged when  the  obligation  as  mortgagor  is  foMUed 
wifl  not  be  allowed  to  be  good  upon  the  ground  that 
it  fetters  or  impedes  his  right  to  rodeem.  It  has  been 
pointed  out  in  the  course  of  the  argument  that  that 
language  of  Bowen,  L.J.,  is  expresdy  approved  by 
Lord  Bramwdl,  who  steted  the  same  propodtion  in 
somewhat  different  Isnguace,  and  therefore  I  need 
not  quote  the  expressions  that  he  used,  but  it  is  most 
important  to  observe  that  in  SaU  v.  Marquis  of  North- 
ampton no  doubt  whatever  is  thrown  upon  the  general 
pnndple,  and  so  much  is  it  taken  for  granted  that  Lord 
Bdbonie  in  his  judgment  practically  does  not  discuss 
it  at  all.  and  the  whole  discussion  seems  to  have 
proceeded  upon  the  question  whether  or  not  under 
the  very  peculiar  and  special  circumstances  of  that 
case  the  rule  did  apply.  Therefore  I  approaoh  the 
consideration  of  this  case  from  the  point  of  view  that 
the  rule  as  steted  by  Bowen,  L.  J.,  still  applies. 

Now,  in  this  case  is  it  true  that  this  covenant  does 
not  impair  the  property  which  the  mortgagor  is 
entitled  to  have  back  P  If  I  may  venture  to  use  the 
expresdon.  Does  it  or  does  it  not  dog  the  equi^  P 
What  is  the  podtionP  I  should  Slink  m  all 
probability,  upon  the  authorities,  it  was  a  stipulation 
or  a  covenant  that  wotdd  run  with  the  land  in 
ordinary  circumstances;  but,  in  any  event,  if  it  is 
hdd  to  be  binding,  it  provides  that  up  to  1923~aad 
assuming  the  money  to  be  now  pud  off,  that  is  for  a 
period  of  twenty-four  years-^the  owner  of  tiie 
property  is  not  to  be  able  to  use  it  as  a  public-house. 
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obUining  beer  in  the  best  marlrrt.  butheia  to  be 
bound  to  obtain  beerirom  thenrcifgagees.  How- 
erer  you  regard  it,  it  seems  to  me  iui^iossible  to  come 
to  the  oonouision  that  that  is  not  a  stipulation  which 
diminishes  the  property  which  was  originally  mort- 
gaged and  which  is  intended  to  be  reconveyed  on 
repayment  of  the  mortgage  money.  Whatever  may 
be  the  proper  mode  of  expressing  it,  in  my  opinion 
it  is  sometliing  which  impairs  or  affects  the  property 
BO  that  the  mortga^r  does  not  get  it  back.  It  is 
something  which  unpedes  the  borrower's  right  to 
redeem  and  rescue  that  which  was  his  own  at  the 
time  that  he  mortgaged  it.  Kow,  that  being  so, 
apart  from  any  alteration  of  the  rule  by  any  special 
case  which  has  been  decided  by  some  author!^  oind- 
ingupon  us,  I  should  have  thought  that  me  case 
was  nurly  clear.  I  will  note  in  passing  that  as  far 
as  I  can  gather  from  the  notes  to  Howard  v.  Harris^ 
2  Wh.  &  Tu.  L.  C.  11,  there  are  a  number  of  other 
oases  in  which  this  principle  has  been  applied,  so  that 
I  think  it  would  be  very  dilELcult,  even  if  there  were 
not  the  judgment  of  the  House  of  Lords  as  recently 
as  the  year  1892,  to  contend  that  that  principle  does 
not  still  apply. 

Kow,  it  is  said  that  a  course  of  decisions  ending  with 
Santley  v.  Wilde  has  laid  down  certain  rules  binding 
upon  us  which  show  that  this  particular  contract  is 
nut  one  which  affects  the  equity  of  redemption,  but 
must  be  regarded  as  a  collateral  bargain,  and  titiere- 
fore  one  which  could  be  enforced.  I  think  I  may 
dismiss  with  a  word  the  case  of  Mainland  ▼.  U^'ohn, 
as  to  which  I  do  not  really  know  whether  in  early 
days  such  a  stipulation  would  have  been  held  to  be 
legal.  Probably  before  the  usury  laws  were  abolished 
it  would  not,  and  I  am  not  sure  that  the  courts  of 
equity  would  many  years  ago  have  decided  aJl  tiiese 
cases  exactly  as  they  have  been  decided.  But  I  do 
not  consider,  taking  these  cases  and  seeing  what  they 
do  dedde,  that  I  am  in  any  way  departing  from  those 
decisions.  Mainland  v.  Upjohn  was  a  case  in  which 
the  mortgagee  obtained  further  advantages  in  the 
shape  of  commissions  and  bonuses  out  of  the  property 
or  out  of  the  dealings  with  the  property  which  was 
mortgaged  to  him,  and  is  dearly  distinguialiaUe  on  the 
ground  that  it  was  a  further  money  consideration  in 
respect  of  the  transactions  of  mortgage.  BiggB  v.  Boddi- 
nott,  it  has  been  suggested,  carriea  the  matter  further. 
I  doubt  mvself  wheQier  it  did.  There  the  stipulation 
was  that  the  money  should  not  be  called  in  for  four 
or  five  years.  Again,  whether  or  not  that  provision 
would  have  been  considered  in  old  days  to  be  one 
which  could  be  inserted,  I  do  not  think  it  is  worth 
while  stopping  to  consider.  The  Court  of  Appeal 
have  dedded  mat  sudi  a  stipulation  is  good,  and  I 
should,  speaking  for  myself,  in  that  case  pee  no  reason 
at  all  to  express  the  slightest  dissent.  It  was  a 
perfectly  reasonable  bargain  that  there  should  be  a 
term  fixed  within  which  the  money  should  not  be 
caUed  in,  and  during  that  time  it  was  perfectly 
proper  that  the  mortgagor  should  agree  to  purchase 
his  beer  from  the  mortgagee  during  the  continuance 
of  the  mortgage,  but  if  I  have  correctly  stated  the 
facts  of  the  case,  it  is  obvious  that  it  was  not  a  con- 
tract which  affected  the  property  when  redeemed,  or 
which  could  in  an^  way  be  said  to  dog  the  equity  of 
redemption  or  to  interfere  with  the  rights  of  the 
mortgagor. 

Kow,  when  we  come  to  Santley  v.  Wilde,  1  admit  it 
is  very  much  more  difficult,  and  if  SanUey  v.  Wilde 
had  dedded  that  such  a  contract  as  this  did  not  dog 
the  equity  of  redemption,  of  course  we  should  be 
bound  by  it.  Speaking  for  myself,  I  do  not  know 
that  I  should  have  come  to  the  same  decision  as  the 
Court  of  Appeal  in  SanUey  v.  Wilde  on  the  facts  there 
without  some  difficulty.     But  for  the  purposes  of 


to-day  it  is  only  important  that  we  should  see  that 
we  are  not  departmg  from  any  rule  or  material 
principle  laid  down  in  Samiley  v.  WUde,  because  it,  of 
course,  is  binding  upon  us,  and  if  we  could  have 
protected  oursdves  under  that  judgment  it  would 
have  been  a  very  easy  way  of  disposing  of 
this  case.  But  when  that  judgment  of  the  Court 
of  Appeal  is  understood,  certainly  it  did  not  pur- 
port to,  and  I  do  not  think  it  did  infringe  in  any 
way  on  the  doctrine  laid  down  by  the  House  of 
Lords  in  Salt  v.  Marquis  of  Northampton.  In  that 
case  Miss  Santley,  who  was  going  to  open  a  theatre, 
by  the  terms  of  her  mortgage  agreed  that  she  would 
pay  the  prindpal  amount  back  by  instalments  running 
over  five  years  and  would  give  a  certain  shsure  of  the 
profits  for  the  remaining  five  vears,  the  total  term 
being  ten  years.  There  is  no  doubt  that  the  profits 
would  issue  or  might  issue  out  of  the  property  after 
the  time  when  the  mortgage  money  had  been  repaid, 
but  it  is  clear  that  the  Court  of  Appeal,  as  I  read  that 
judgment,  considered  that  that  was  not  in  any  way 
something  which  issued  out  of  the  equity  of  redemp- 
tion, but  they  thought  it  was  a  term  of  the  mortgage 
that  the  property  should  be  mortgaged  as  security 
for  the  profits  as  wdl  as  for  the  £2,000.  Lindley, 
M.B.,  says :  *'  The  principle  is  this :  a  mortgage  is  a 
conveyance  of  laud  or  an  assignment  of  chattels  as  a 
security  for  the  payment  of  a  debt  or  the  dischurffe  of 
some  other  obligation  for  which  it  is  given.  This  is 
the  idea  of  a  mortgage  and  the  securitv  is  redeemable 
on  the  payment  or  disdiarge  of  such  debtor  obligation, 
any  provision  to  the  contrary  notwithstanding. 
That,  in  my  opinion,  is  the  law."  After  referring  to 
the  terms  of  the  agreement  in  thiit  case,  he  says: 
*'  That  means  that  this  lease  is  granted  or  assigned  by 
the  mortgagor  to  the  mortgagee  as  security  not  only 
for  the  payment  of  the  £2,000  and  interest,  but  also 
for  the  payment  of  the  one-third  of  the  net  profit 
rents  to  the  end  of  the  term.  If  I  am  right  m  the 
prindples  I  have  laid  down,  that  does  not  doff  the 
right  of  redemption  upon  the  performance  of  the 
omigation  for  which  the  security  was  given."  The 
dedaration — which  I  confess  at  first,  until  I  had 
studied  the  case,  I  did  not  immediatdy  understand — 
was  that  the  defendant  was  entitled  to  hold  the 
mortgage  during  the  residue  of  the  term  notwith- 
standing all  the  prindpal  and  interest  had  been  paid, 
or,  in  other  words,  the  court  has  construed  that 
contract  as  a  contract  that  the  property  should  be 
charged  for  a  period  of  ten  years  with  an  obligation 
to  pay  the  profits  as  well  as  the  security.  Kow,  if 
that  be  so,  one  sees  at  once  that  there  was  no  attempt 
there  to  infringe  or  to  do  away  with  the  main 
prindple,  and  that  Lindley,  M.B.,  came  to  the  con- 
dusion  that  on  the  face  of  that  contract  the  lease  was 
intended  to  be  security  for  the  profits,  but  he  did  not 
intend  to  say  that,  the  mortgagor  having  discharged 
all  her  obligation,  the  property  could  still  be  held  for 
the  benefit  of  the  mortgagee.  That  that  is  the  correct 
view  of  the  case  is  m^ie  dear,  at  any  rate  so  far  as 
the  other  two  members  of  the  court,  Sir  F.  Jeune  and 
Bomer,  L.J.,  are  concerned,  because  they  both 
dedded  that  they  were  following  Biggs  v.  Hoddinott, 
which,  as  I  have  already  pointed  out,  was  a  case  in 
which  the  collateral  privuese  given  to  the  mortgagee 
was  only  to  enure  during  me  term  of  the  mortgage. 
This  distinction  is  a  distinction  which  my  brother 
Cozes 8-Hardy,  J.,  has  pointed  out.  He  says  at  the 
end  of  his  reference  to  Santley  v.  Wilde,  ''If  I 
rightly  understand  the  judgment  of  the  Court  of 
Appeiu,  it  establiehed  that  a  mortgage  of  leasehold 
proper^  expressed  to  be  a  security  for  the  due 
discharge  of  future  recurring  obligations  cannot  be 
redeemed  before  those  obligahons  have  matured,  even 
I   though  the  period  covered  by  the  obligations  may 
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or  must  exceed  the  diuation  of  the  lease.  I  do  not 
think  any  other  or  larger  principle  can  be  extracted 
from  th»t  case."  That  is  the  learned  judge's  view 
of  what  the  principle  of  the  decision  was  in  SanUey 
y.  Wilde,  which  I  have  endeavoured  to  express  from 
my  own  point  of  view,  of  course  somewhat  differently 
in  lauguage  though  not  in  principle.  In  luy  judg- 
ment Santley  v.  Wilde,  rightly  understood,  does  not 
afford  any  authority  to  the  appellants  here,  for  the 
proposition  that  such  a  contract  as  this,  which,  as  I 
nave  ahready  said,  in  my  opinion  does  affect  the 
equity  of  redemption  and  prevent  the  mortgagor 
getting  his  property  back,  is  one  which  can  stand 
having  regard  to  the  principle  which  the  House  of 
Lords  so  emphatically  recognized  in  Salt  v.  Marquie 
of  Northamfion. 

It  remains  only  to  say  one  word  upon  the  point 
which  at  one  time  seemed  to  me  to  create  some 
difficulty.  It  was  said  that  this  was  nsally  a  tied 
house  all  the  time,  and  that  the  substance  of  the 
transaction  is  that  Bice,  having  bought  a  tied  house, 
only  mortgaged  a  tied  house,  and,  therefore,  only 

t  back,  or  was  entitled  to  get  back,  a  tied  house, 
u  the  face  of  the  deed  it  is  treated  as  being  a  free 
iroperty,  but  I  do  not  think  this  contention  would 
elp  the  defendants  in  this  case,  because  even 
assuming  that  there  had  been  this  original  contract, 
and  the  defendants  were  entitled  to  refer  to  it,  if  I 
am  riffht  it  was  a  stimulation  which  could  have  been 
got  rid  of  by  the  origmal  mortgagor.  I  do  not  think 
that,  that  being  the  nature  of  the  stipulation,  the 
defendants  are  entitled  to  say  Bice  is  to  be  considered 
as  having  taken  the  property  subject  to  a  restriction 
that  he  could  not  get  rid  of,  and,  therefore,  I  do  not 
think  the  defendants'  position  would  be  better  even 
assuming  that  they  are  entitled  to  go  to  a  certain 
extent  behind  the  terms  of  the  deed,  and  say  it  must 
be  considered  to  be  a  tied  house  all  the  time,  and  to 
be  mortgaged  as  a  tied  house. 

I  need  scarcely  say  that,  dealing  with  a  subject 
with  which  I  am  not  and  do  not  pretend  to  be  very 
familiar,  and  having  to  deal  with  principles  which  I 
have  not  often  had  to  apply,  and  with  authorities 
which  I  have  not  often  had  to  consider,  I  express  my 
judp;ment  with  some  doubt— not  doubt  as  to  the 
decision  but  doubt  as  to  whether  I  have  properly 
appreciated  all  the  arguments  put  forward  before  us, 
but  I  do  come  to  a  very  dear  opinion  in  the  end  that 
the  doctrine  as  to  doggiujg  the  equity  still  stands,  and 
this  clause  would  be  an  infringement  of  it,  and  that 
the  judgment  of  Cozens-Hardy,  J.,  was  right,  and  that 
this  appeal  ought  to  be  dismissed. 

BiGBY,  LJ. — I  agree  entirely  with  what  the 
Master  of  the  Bolls  has  said,  whi<m  to  me  appears  in 
substance  to  recognize  and  affirm  what  has  been  said 
by  Cozens-Hardy,  J.  I  will  not  go  into  detail 
at  all.  I  will  only  say  something  to  indicate  the 
prindples  whidi  I  oonceive  to  be  underlying  this  and 
similar  cases.  I  would  say  first  tiiat  the  maxim,  Once  a 
mortgage  always  a  mortgage,  has  not  been  in  any 
degree  infringed  upon.  Of  course  a  maxim  of  that 
sort  is  a  convenient  thing  to  refer  to,  but  it  must  be 
applied  very  carefully  to  the  facts  in  each  case.  That 
maxim  no  doubt  came  indirectly  under  review  in 
8aU  V.  Marquis  of  Northampton,  and  I  vraiture  to  say, 
after  reading  the  report  again  to  remind  myself  of 
what  actuafly  took  place,  that  the  only  branch  of 
that  maxim  which  was  under  discussion  really  was 
whether  the  transaction  in  that  case  was  once  a 
mortgage,  and  the  majority  of  the  judges.  Lord 
Hannen  dissenting,  came  to  the  conclusion  that  it 
was  ab  initio  a  mortgage.  The  other  maxim,  that  it 
was  always  a  mortgage,  was  taken  for  granted  by 
everybody,  and  therefore  I  consider  8aU  v.  Marquis  of 
Northampton  is  a  dear  recognition  and  an  undonbted  * 


enforcement  of  that  maxim.  There  is  another  way  of 
expressing  the  same  prindple  that  you  shall  not  dog 
the  redemption.  Again,  the  maxim  requires  expan- 
sion, and  is  not  always  easy  of  application,  bat  irfurnt 
you  say  you  shall  not  dog  the  ademption,  I  think 
that  you  must  understand  that  there  shall  be  a 
redemption  o\  the  property  in  substance  which  was 
mortgaged,  and  that  the  property  that  oomes  back  to 
you  shul  not  be  worse  than  it  was  when  it  was 
mortgaged,  and  that  the  mortgagee  shall  not,  either 
by  express  language  or  by  implioacioa,  reserve  to 
himsdf  any  hold  upon  that  property  af  rer  the  time 
for  redemption  has  arrived,  and  the  redemption  has 
been  put  in  force. 

Now,  if— and  I  do  not  entertain  a  doubt  about  it^-- 
those  maxims  are  still  in  force  to  their  full  extent,  it 
would  be  idle,  for  instance,  to  talk  about  not  dogging 
the  redemption  when  the  property  is  taken  back  as  a 
tied  house  when  it  had  been  a  free  house.  The 
redemption  is  clogged  to  an  extent  which  it  wonld 
be  almost  imposaiUe  to  exaggerate  in  the  case  of  a 
public-house  in  London.  The  difference  of  valne 
approaches  very  nearly  to  the  whole  yalue  of  the 
property,  because  if  a  man  cannot  borrow  mone^  from 
a  brewer  upon  it  upon  the  terms  that  it  diaU  be  a 
tied  house  during  the  existence  of  the  security  there 
is  very  little  he  can  do  and  the  property  is  next 
door  to  valudess.  I  take  it,  therefore,  that  if  w%  can 
treat  the  property  as  a  free  house  before  the 
mortgage  it  must  come  back  as  a  free  and  not  as 
a  tied  house.  The  argument,  however,  was  raised — 
that  it  was  a  tied  house  ab  initio.  1  do  not  think 
that  that  argument  can  be  maintained  upon  the  fact*. 
No  doubt  there  was  a  tie  upon  the  whole  term  in  the 
hands  of  the  preceding  tenant.  If  our  judgment  in 
this  case  is  correct,  though  the  tie  existed  it  was 
illegal,  and  might  have  been  satisfied.  SnppodnK 
^at  Bice  had  gone  to  the  former  tenant  and  bar- 
gained with  her,  as  he  might  have  done,  that  sbe 
should  transfer  tiie  mortgage  and  the  property,  I  do 
not  see  how,  consistently  with  the  judgment  that  we 
are  giving,  there  could  be  any  doubt  that  he  would 
have  been  able  to  get  rid  of  the  covenant  tieing  the 
property  during  the  term  exactly  as  he  seeks  now  to 
do ;  and  I  do  not  think  the  fact  that  the  transaction 
was  carried  out  somewhat  difiSerently  as  a  matter  of 
conveyancing  can  possibly  make  any  difference  in 
f  ayour  of  the  brewers.  I  think,  then,  that  the  property 
is  to  be  treated  as  having  been  free  at  the  time  of  the 
mortgage,  and  has  been,  by  means  of  terms  intro- 
duced into  the  mortgage,  rendered  a  tied  house 
possibly  for  many  years  after  the  mortgage  would 
come  to  an  end,  and  that  therefore  we  cannot  support 
that  tie  for  all  that  time  without  doing  violence  to 
the  two  maxims  that  I  have  referred  to. 

It  was  said,  and  I  do  not  quarrd  with  the  state- 
ment, that  unless  there  is  something  unconsdonable 
a  collateral  bargain  is  perfeotiy  legaL  I  must  say  I 
was  yery  much  struck  with  the  argument  of  Mr. 
Beaumont  on  that  point.  This  is  deiiberatdy  made 
a  mortgage  on  demand.  It  was  a  mortgage  on 
demand — ^not  an  unusual  mortgage  with  brewers,  I 
should  think,  but  I  do  not  know.  At  any  rate,  I  am 
not  going  to  suggest  that  the  defendants  vrould  have 
done  a  shabby  thing  and  that  they  would  have 
turned  the  man  out  and  used  their  money  to  get  a 
similar  tie  upon  another  house.  It  would  have  been 
shabby,  but  I  think  it  would  haye  been  quite  within 
their  power  and  quite  within  what  they  bargained 
for,  and  if  we  had  had  to  dedde  whether  or  not  this 
is  an  unconsdonable  collateral  advantage,  though  I  do 
not  think  it  is  necessary  to  dedde  that  point,  I  do  not 
know  that  we  should  have  been  in  favour  of  the 
brewers. 

OoLLnrs,  L.J.^I  am  of  the  same  opmion.    I  think 
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fhe  qaeition  is  oomx>arstiyely  simple  when  the  facts 
are  ondentood.  Nothing,  so  far  as  I  see,  has  been 
said  in  any  of  the  aathorities  which  have  dealt  with 
ooUateral  bargains  as  between  mortgagor  and  mort- 
gagee which  has  altered  the  rule  compendionsly 
stated  by  Cozens-Hardy,  J.,  whidi  is  this :  <*  <  Once  a 
mortffage  always  amortgi^ '  is  still  a  somid  maxim. 
Anything  which  is  oomprued  in  a  mortgage  security 
most,  when  the  debt  is  paid  or  the  obl^^tion  is  dis- 
charged, be  retomed  to  the  mortgagor.  It  must  be 
retomed  in  its  entirety.  Ko  part  of  it  can  be 
retamed  by  the  mortgagee."  Now,  the  principle  is 
quite  unaffected  by  those  cases  in  which  the  point 
was  what  was  secured  by  the  mortgage ;  for  instance, 
in  the  case— last  and  most  important-H>f  SanOey  ▼. 
Wilde  the  real  decision  was  that  the  profits  likely  to 
accrue  or  capable  of  accruing  during  the  whole  term 
were  secured  by  the  mortgage  quite  as  much  as  the 
lump  sum  advanced  of  £2,000.  That  was  the  ground 
upon  which  Lindley,  M.B.,  distinctly  rests  his  judg- 
ment. After  reading  the  terms  of  the  deed,  he  says : 
"That  means  this,  that  this  lease  is  granted  or 
assigned  by  the  mortgagor  to  tiie  mortgagee  as 
security,  not  only  for  the  payment  of  the  £2,000  and 
interest,  but  also  for  the  payment  of  the  one-third  of 
the  net  profit  rents  to  the  end  of  the  term.  If  I  am 
right  in  the  principle  which  I  have  laid  down  that 
does  not  dog  the  right  of  redemption  upon  the 
performance  of  the  obugation  for  which  the  security 
was  given.'* 

Now,  that  term  in  itself  constituting  these  rents 
as  part  of  the  security  certainly  could  not  be  a  dog 
upon  that  whidi  l^  its  contemplation  could  not  come 
into  existence  untQ  those  rents  as  well  as  the  lump 
sum  were  paid.    It  is  true  that  inddentally  the  effect 
was  in  the  circumstances  of  that  particular  case  that 
there  could  never  be  a  right  of  redemption,  but  that 
only  arose  just  as  it  might  arise  from  a  stipulation 
defining  the  time  within  which  the  redemption  cotdd 
not  be  asked  for.    It  is  not  a  dog  on  the  equity  of 
redemption,  and  that  is  made  clear  because  the  equity 
of  reaempUon  could  only  be  exercised  upon  pay- 
ment of  the  sum  charged  on  the  security.    It  was  a 
mere  collateral  inddent  that  the  amount  for  which 
the  property  granted  did  stand  as   security  could 
not  be  ascertained  until  an  event  which  would  be 
coterminous  with  the  expiration  of  the  interest  of 
the  mortgagor  in  the  term.  That  is  merdy  a  collateral 
inddent  of  the  case,  and  it  does  not  in  the  slightest 
degree  affect  the  only  matter  we  have  to  decide  now — 
namdy,  whether  or  not  there  was  anything  between 
the   parties   which   on   payment   of    all   that  was 
secured  would  debar  the  mortgagors  from  getting 
back    the   whole   subject-matter   of    the    security. 
Those    dedsions   as   to   collateral  contracts   which 
have  been  considered  both  in  SanUey  v.  WUde  and 
in  Bigga  v.  Hoddmott  appear  to  me  not  to  be  very 
rdevant  to  the  decision  in  this  case,  nor  to  impair  in 
the  slightest  degree  the  prindple  stated  by  dozens- 
Hardy,  J.     Therefore  it  seems  to  me  that  when  you 
oome  to  deal  with  this  case  the  one  and  only  question 
in  it  is,  what  was  that  which  was  secured  by  the 
mortgage,  and  what  was  granted  as  security  P    Now, 
what  was  granted  ?    It  seems  to  me  when  you  look 
at  the  mortgage    deed   that   which    was    granted 
was  the  unincumbered  term — a  tenn  less  one  day, 
which  the  mortgagor  was  possessed  of.    That  is  what 
he  grants.    What  he  grants  it  as  a  security  for  is  the 
advance  of  money.     Therefore  it  follows  when  the 
money  is  repaid  tibat  which  stood  as  security  for  it 
was  to  be  handed  over  unimpaired.    Now,  in  that 
deed  there  is  a  contract  which  imposes  a  tie  upon 
the  covenant — not  a  personal  tie  upon  the  mortgagor. 
The  result  is  that  if  I   am  right  in  saying  uiat 
what  was  the  subject-matter  of  the  security  was  the 


unincumbered  term  this  covenant  which  is  introduced 
puts  it  out  of  the  power  of  the  mortgagee  to  assign 
back  to  the  mortgagor  that  which  he  was  bound  to 
assign  to  him — ^namdy,  the  unincumbered  term.    The 
mortgagee  can  only  assign  back  a  term  which  in  a 
sense  is  not  an  unincumbered  term,  but  a  term  that 
would  be  bound  in  the  hands  of  everyone  to  whom  it 
comes  during  its  existence  by  this  equitable  obligation 
imposed  by  the  covenant.    Therefore  it  comes  back 
to  this  question :  Aye  or  no,  was  the  thing  granted 
as   a  security   a   term   witii    the   tie,  or    a   term 
without    the    tie?       It    is    contended    that    the 
only  thing  granted   was    the   term  with   the  tie, 
but    the    defendants    were    obliged   to    say    that 
because  in  one  and  the  same  deed  by  the  terms  of 
which  without  any  qualifications  the  term  unincum- 
bered is    made  tSie  mortoage  security  you  find  a 
covenant  which  is  intended  to  be  a  clog  on  the  term 
itsdf ,  you  must  assume  that  the  contract  of  mortgage 
is  one    coming   after    and    independently    of  aud 
collateral   to    this    covenant,    so     that    the  thing 
mortgaged  is  not  the  term  without  the  covenant,  but 
the  term    with  the    covenant.      It   seems    to    me 
impossible  to  isolate  that  transaction  of  the  covenant 
from  the  transaction  of  the  mortgage.     It  seems  to 
me  that  it  is  one  and  the  same  transaction  and  that 
the  mort^pbge  is  what  the  deed  purports,  a  mortgage 
of  the  unmcumbered  term  with  the  superadded  pro- 
vision whidi  has  the  effect  (whether   it  was  con- 
templated  or   not)   of     making  it    imposnble   to 
comply    wit^    the    rule    laid   down    by    Oozens- 
Haidy,    J.,  that    <*no    part  of   it"— that   is,   the 
mortgage  security — "can  be  retained  by  the  mort- 
gagee.   It  must  be  returned  in  its  entirety."    I  give 
this  opinion  treating  the  rule  laid  down  bv  Cozens- 
Hardy,  J.,  as  being  a  rule  by  which  I  am  bound.    I 
do  not  think  anything  in  any  of  the  cases  in  the 
slightest  degree,  so  far  as  I  see,  impairs  it,  and  it  is  the 
basis  of  the  decision  in  the  case  in  the  House  of  Lords 
which  has  been  so  much  referred  to.    Whether  or  not 
it  ought  ever  to  have  been  brought  into  existence  is  a 
matter  which  I  am  not  competent  to  pronounce  an 
opinion  upon.    I  take  it  as  it  is,  and  takmg  it  as  it  is, 
I  am  bound  to  apply  it  to  this  case  unless  I  could 
arrive  at  the  oondusion  that  what  was  mortgaged 
was  the  term  with  the  tie  and  not  the  term  without 
the  tie. 

It  was  also  suggested  that  we  might  look  behind 
the  deed  itself,  and  inight  look  at  the  whole  transac- 
tion from  its  inception.  The  transaction  at  its  in- 
ception found  a  publican  holding  a  term  which  was 
mortgaged  and  tied.  If  the  transaction  of  mortgage 
had  purported  to  be  one  mortgaging  the  tenant's 
interest  as  it  then  stood,  I  do  not  fed  quite  dear 
whether  as  between  the  parties  to  such  a  mortgage, 
where  both  thought  they  were  dealing  with  and 
intended  to  deal  with  the  term  as  it  stood,  such  a 
mortgage  would  be  effectual  to  give  to  the  mort- 
gagee the  tie  he  thought  he  had  or  not.  If  that  was 
uie  subject-matter  of  the  bargain  and  the  subsequent 
transaction  was  between  the  parties  to  that  bargain 
who  intended  to  mortgage  that  and  nothing  dse,  I 
am  not  quite  sure  whether  the  argument  might  not 
have  beoi  sound  that  the  mortgagee  would  not  have 
been  bound  to  return  to  the  mortgagor  more  than 
as  between  him  and  the  mortgagee  it  was  intended 
he  should  return,  but  I  do  not  think  that  that 
question  arises  here  to-day  because  the  transaction 
was  such  at  the  inception  of  the  matter  as  between 
these  two  parties  that  the  term  was  untied  and  free, 
and  it  is  the  free  and  untied  term  that  was  made 
subject  to  the  tie. 

iWef ore  for  the   reasons  I  have  given  I  think 
this  appeal  must  be  dismissed. 
Solidtoni  Fiiheri  ;  Band4kMdi  4  Oo. 
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In  re  Plttioceb. 
Ex  fHxrte  The  Tbvbtbe.  (a.) 

Bankruptcy-^Voluntary  aetOemeni^Fluctuating  huHneta 
—Bankru^^  Act,  1883  (46  &  47  VM.  c.  62),  ».  47. 

A  gift  of  money  does  not  constitute  a  "  settlement " 
Within  the  meaning  of  section  47  of  the  Bankruptcy  Act, 
1883,  tmless  it  is  the  intention  of  the  giver  that  the  money 
sTiaU  he  invested  in  some  form  which  wiU  enable  it  «*&- 
sequenUy  to  he  traced. 

The  decision  tn  In  re  Player,  15  Q.  B.  D.  682,  34 
W,  R,  Dig,  170,  discussed  and  approved. 

Where  a  father  released  certain  debts  and  securities  due 
to  him  from  a  trading  company  as  a  part  of  the  con- 
sideration  received  hy  the  company  for  the  sale  of  their 
business  to  his  son,  and  it  appeared  that,  at  the  time  of 
the  father's  subsequent  bankruptcy,  the  stock-in-trade 
of  the  business  as  it  came  to  the  son  had  been  entirely 
altered,  toith  a  few  trifling  exceptions. 

Held,  that  there  was  no  gift  to  the  son  with  the  inten- 
tion thai  what  was  given  him  should  be  invested  in  some 
form  which  would  enable  it  subsequently  to  he  traced. 

Decision  o/ Wright,  J.,  affirmed. 

Appeal  from  a  dedaion  of  Wright,  J.,  giyen  on  the 
3ath  of  April,  1900. 

The  bankrupt  William  Plommer  formerly  carried 
on  business  as  a  draper  at  Lewisham,  in  Kent ;  and 
on  the  20th  of  May,  1896,  he  converted  his  bonness 
into  a  limited  company  under  the  s^le  of  Plommer's 
Stores  (Limited). 

The  company  issued  a  series  of  160  debentures  of 
the  value  of  £50  each;  and  of  these  debentures,  at 
the  time  of  the  transaction  which  it  was  now  sought 
to  set  aside,  100  were  registered  in  the  company's 
books  in  the  name  of  William  Plummer,  whilst  60 
others  had  been  deposited  by  him  with  Messrs. 
^rday  &  Co.,  the  bankers,  as  security  for  certain 
adyances,  amounting  in  all  to  the  sum  of  £3,500, 
made  by  them  to  the  company.  In  the  event  of  the 
sum  not  bemg  repaid  to  the  bank,  William  Plummer 
would  become  a  creditor  of  the  company  to  that 
amount. 

The  company  was  unsuccessful  in  its  trading,  and 
on  the  26th  of  May,  1898,  a  debenture-holder's  action 
was  commenced  against  it,  and  a  receiver  was 
appointed,  at  the  smt  of  William  Plummer. 

On  the  3rd  of  June  the  company  passed  a  resolution 
for  voluntary  winding  up. 

On  the  13th  of  July  the  company  agreed  to  sell  its 
imdertaking  to  Frederick  G.  Plummer,  the  son  of 
William  Plummer,  as  from  the  25th  of  June,  1898, 
for  the  consideration  that  the  said  Frederick  O. 
Plummer  should  pay  the  company  £13,000  in  manner 
therein  more  particularly  provided,  and  should  pay 
the  trade  creditors  of  the  company  the  further  sum 
of  £5,700 ;  that  William  Plummer  should  surrender 
to  the  company  60  of  the  100  debentures  already 
mentioned  as  registered  in  his  name,  and  should 
release  the  company  from  all  claims  against  them  in 
respect  of  the  sum  of  £3,500  already  referred  to,  and 
in  respect  of  a  further  sum  of  £688  then  actually 
owing  to  him  by  the  company ;  and  that  William  and 
Frederick  G.  Plummer  should  together  undertake  the 
the  joint  payment  of  any  trade  debts  owing  by  the 
company,  but  unknown  at  the  time  to  its  receiver  and 
liqmdator.  This  arrangement  was  duly  carried  out 
by  a  deed  of  covenant  and  indemnity  executed  on  the 
15th  of  August,  1898. 


(a.)  Beported  by  J.  E.  Mobbis,  Esq.,  Barrister- 
at-Law. 


It  was  admitted  that  WiUiam  Plummflr,  m  maldng 
these  releases  and  in  undertaking  this  joint  liabOitja 
was  partljr  actuated,  apart  altogether  from  any  desn 
to  estabhsh  his  son  in  business,  by  anxie^  to  save 
his  own  credit  and  reputation  as  an  otherwise 
successful  trader,  and  to  escape  from  bein^;  involved 
in  the  downfidl  of  a  company  which  was  unable  to 
pay  even  its  debts. 

On  the  25th  of  March,  1899,  William  Plnnuner 
filed  his  petition  in  bankruptcy;  and  on  the 
28th  of  February,  1900,  his  trustee  moved  beloce 
Wright,  J.,  for  (1)  a  declaration  that  the  tnnafar 
of  the  business  of  the  company  to  Fxedeiick 
G.  Plummer,  and  the  payments  made,  and  releasss 

S'ven,  by  the  bankrupt  fdr  the  purpose  of  effiscting 
e  same,  constituted  a  voluntary  ^'settlemeni" 
within  the  meaning  of  section  47  of  tiie  Bankraptoj 
Act,  1883 ;  or  (2)  in  the  alternative,  for  a  dedlaratiaa 
that  all  ffLfts  and  payments  made,  and  all  daims 
released,  by  the  bankrupt  to  or  for  the  bene&t  of  his 
son  Fredendk  G.  Plummer  were  void  as  against  the 
trustee. 

Section  47  of  the  Bankruptcy  Act,  1883,  enads 
that :  "  (1)  Any  settlement  of  property,  not  bemg  a 
settiement  made  before  or  in  consideration  of  maxriage, 
or  made  in  favour  of  a  purchaser  or  incambcencer  in 
good  faith  and  for  valuable  consideration,  or  a  settle- 
ment made  on  or  for  tiie  wife  or  children  of  the 
settlor  of  property  which  has  accrued  to  the  settlor 
after  marriage  in  right  of  his  wife,  shall,  if  the  aettior 
becomes  baz&rupt  within  two  years  after  the  date  of 
the  settlement,  be  void  against  the  trustee  in  bank- 
ruptcy, and  shall,  if  the  settior  becomes  bankn^  at 
any  subsequent  time  within  ten  years  after  the  date 
of  the  settiement,  be  void  against  the  trustee  in  the 
bankruptcy,  unless  the  parties  claiming  nnder  the 
settiement  can  prove  that  the  settior  was  at  the  time 
of  making  the  settiement  able  to  pay  all  his  dsibts 
without  tiie  aid  of  the  property  oomprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  sodi 
property  had  passed  to  the  trustee  of  sndh  settiement 
on  the  execution  thereof." 

**(S)  'Settiement'  shall  for  the  purposes  of  this 
section  include  any  conveyance  or  tranurfer  of  pR>- 
perty." 

It  was  admitted  that  all  the  stock-in-trade  of  the 
business,  as  it  came  to  Frederick  G.  Plumioer  on  the 
25th  of  June,  1898,  had  since  been  sold,  with  the 
exception  of  a  few  insignificant  items ;  and  that  the 
existing  stock  had  been  subsequentiy  purchased  in 
the  usual  course  of  business. 

On  the  30th  of  April,  1900,  Wright,  J.,  came  to 
the  oondusion  that  the  considaration  received  by 
WUliam  Plummer  in  respect  of  which  he  sorrendena 
his  debentures  was  not  so  fictitious  or  unreal  as  to 
make  the  transaction  one  that  could  be  impeadied 
under  section  47. 

From  this  decision  the  trustee  now  appealed. 

Younger,  Q.O.,  and  A.  H.  Dennis^  for  the 
appellant.— The  release  of  the  debentures  was  mads 
without  consideration,  and  is  aooordiugly  a  volnntazy 
settiement  on  his  son  by  the  bankrupt  under  section  47 
of  the  Bankruptcy  Act,  1883:  In  re  VassmtkMH, 
Ex  parte  Brown,  41  W.  B.  32,  [1893]  1  Q.  B.  181. 
The  only  difficulty  in  the  way  of  this  contention  is 
the  decision  in  In  re  Player,  Ex  parte  Harvof^  16  Q.  B.  D. 
682,  34  W.  B.  Dig.  170,  in  which  it  was  held  that»  in 
order  to  constitute  a  settiement  under  seotion  47,  it  is 
necessary  that  the  retention  of  the  property  should  he 
contemplated,  and  not  its  immediate  alienation  or 
consumption.  The  authority  of  that  case,  however, 
is  much  diminished  by  certain  observations  of 
lindley,  L.J.,  in  In  re  Farnham,  [1895]  2  Oh.  799,* 
at  the  bottom  of  p.  807,  44  W.  B.  Dig.  98,  as  wU 
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pointed  out  by  Wright,  J.,  in  In  re  Tankard,  Ex  parU 
Official  Beceiver,  47  W.  R.  624,  [18991  2  Q.  B.  67. 
Similarly,  in  In  re  CaHer  and  Kenderdine*8  Contract, 
45  W.  B.  484,  [1897]  1  Oh.  776,  Lindley,  L.J.,  again 
remarks  on  p.  486  (45  W.  B.):  ''This  seotion  47, 
acoording  to  its  terms,  limits  a  oonveyance  or  transfer 
of  prepay  of  any  sort"  The  decision  in  In  re  Player 
ought  now  to  be  d^nitely  ovezraled  by  the  Ooort 
of  Appeal. 

Herhert  Reed,  Q.C,  and  Muir  Mackenzie,  for  the 
respondents, — The  settlement  was  made  for  valuable 
consideration :  Hance  ▼.  Harding,  36  W.  B.  629,  20 
Q.  B.  D.  732.  Bat  even  supposing  this  were  not  the 
case,  the  stock-in-trade  has  long  smce  been  sold,  and 
the  priooiple  in  In  re  Player  is  applicable.  That  case 
is  good  law.  In  Ex  parte  Bishop,  In  re  Tbnnies,  21 
W.  B.  716,  L.  B.  8  Oh.  App.  718,  it  was  held  that  a 
covenant  for  payment  of  a  sum  of  money  not 
8{>eoifioally  ear-marked  was  not  a  "settlement" 
within  the  meaninff  of  section  91  of  the  Bankruptcy 
Act,  1869.  Similany  it  has  been  held  that  money, 
not  being  a  subject  of  oonvevance,  was  not  within 
the  meaning  of  section  126  oz  the  Bankruptcy  Act, 
1849:  Griffith  and  Holmes  on  Bankruptcy,  1867, 
at  p.  438. 

Younger t  Q,G,,  in  reply. — If  this  settlement  were 
zoade  for  valuable  consideration  at  iJl,  the  con- 
sideration was  clearly  inadequate,  and  this  has  been 
held  sufficient  to  upset  a  transaction  under  statute  13 
Blizsbeih,  c.  5 :  Matthews  v.  Feaver,  1  Oox  Oh.  Oas. 
278.  Similarly,  it  was  sufficient  to  avoid  a  settlement 
mider  section  91  of  the  Bankruptcy  Act,  1869 :  Ex 
parte  Hillman,  In  re  Pumfrey,  27  W.  B.  667,  10 
Oh.  D.  622.  The  release  of  the  debentures  was 
dearly  made  by  William  Plammer  for  the  benefit 
of  his  son;  Christy  v.  Courtenay,  13  Beav.  96; 
Wray  v.  Steele,  2  Yes.  &  B.  388.  As  to  the  alteration 
in  the  nature  of  the  settled  property,  there  is  no  such 
change  as  to  hinder  the  trustee  from  following  it : 
In  re  Mouat,  Kingston  Cotton  Mills  Co.  v.  Mouai,  47 
W.  B.  606,  [1899]  1  Oh.  831 ;  Dowse  v.  Gorton,  40 
W.  B.  17,  [1891]  A,  0.  190. 

iod  Ai.TBBaxaHX,  JILB.— In  this  case  we  have 
received  much  assistance  from  the  arguments  of 
counsel.  The  question  is  whether  certain  transactions 
are  void  as  against  the  trustee  in  bankruptcy  on  the 
ground  that  thev  constituted  *'  a  settlement "  within 
section  47  of. the  Bankruptcy  Act,  1883.  Before 
dealing  with  the  facts  it  will  perhaps  be  convenient 
to  state  my  view  on  the  law.  It  seems  that  there 
have  always  been  two  classes  of  cases  both  under  the 
old  statutes  and  under  section  47  of  the  Act  of  1883. 
(1)  If  a  ffift  were  intended  to  be  invested  in  something 
that  comd  be  traced  it  remained  the  property  of  the 
trustee  and  constituted  *'a  settlement.^'  On  the 
other  hand,  we  have  a  class  of  cases  in  which  we  have 
a  gift  of  money  which  was  not  intended  to  be  invested 
in  something  that  could  be  traced ;  and  in  such  cases 
the  gift  of  money  has  not  been  held  to  be  *'  a  settle- 
ment." The  two  separate  cases  entitled  In  re 
Player  happen  to  illustrate  both  these  classes — 
the  case  reported  in  16  Q.  B.  D.  at  p.  682  illus- 
trating a  gift  which  does  not  constitute  *'a 
settlement";  that  reported  in  2  MorreU  at  p.  261 
illustrating  a  gift  which  does.  I  think  that 
Yanghan  Williams,  J.,  in  in  re  Vaneittart  and 
Wright.  J.,  in  In  re  Tankard,  exnressed  the  same 
prindide  in  different  words.  I  could  not  myself  use 
better  language  than  that  of  Wright,  J.,  in  In  re 
Tankards  at  p.  625  (47  W.  B.).  "  I  conceive,"  he 
SAys,  *'  thongh  there  seems  to  be  no  authority  on  the 
point,  that  neither  the  original  alienee,  nor  the  trans- 
fcsee  from  him,  could  be  required  to  restore  money 


which  he  has  spent  or  property  which  he  has  aliened 
before  the  bankruptcy,  and  without  notice  of  any  act 
of  bankruptcy  (or,  perhaps,  without  knowledge  of 
insolvency),  though  tne  alienee  probabl;^  is  liable  to 
account  for  any  proceed  which  remain  in  his  hands 
at  the  time  of  the  Ixuikruptcy— at  any  rate,  if  the 
acquisition  by  him  of  those  proceeds  was  an  object  of 
the  gift  to  him  so  that  the  proceeds  can  properly  be 
said  to  represent  the  gift."  It  seems  to  me,  then, 
that  there  are  two  dear  classes  of  cases— two  distinct 
lines  of  thought  running  through  them  all.  Having 
thus  stated  my  view  as  to  the  principles  of  law)  it  will 
now  be  convenient  if,  at  this  pomt,  I  briefly  suminarize 
the  facts.  [His  loidship  summarized  them  briefly.] 
Nowin  the  first  place  it  is  admitted  that,  from  beginning 
to  end,  the  whole  basis  of  this  action  lies  in  the  fact 
that  tiiere  was  nothing  improper  or  fraudulent  in 
these  transactions.  The  whme  question  is  whether, 
William  Pluomier  having  since  become  bankrupt, 
these  transactions  are  accordingly  void  under  seotion 
47.  It  is  not  argued  that  any  money  passed  from 
the  father  to  the  son.  But  it  is  said  that  the  result 
of  the  fatiier  surrendering  his  debentures  and  with- 
drawing his  cbiim  for  the  £688,  for  whioh  he  was  a 
simple  contract  creditor,  was  to  improve  the  position 
of  the  son.  I  am  not  myself  disposed  to  dispute 
that  result  I  am  not  concerned  to  dispute  that 
these  transactions  may  have  resulted  in  the  son 
getting  some  greater  benefit  than  he  might  otherwise 
have  got.  Bi3i  I  do  not  tiunk  that  that  fact  is  by 
itself  enough.  The  learned  judge  in  the  court  below 
found  that  he  was  '*  quite  unable  to  say  that  the  con- 
sideration received  by  the  father  in  respect  of  which 
he  made  his  contribution — ».e.,  the  son  undertaking 
the  paying  of  creditors— was  so  fictitious  or  unreal 
as  to  make  the  transaction  one  that  should  be 
impeached  on  that  ground."  In  my  opinion  also  the 
son  was  a  purchaser  for  adequate  value,  and  I  think  he 
must  therefore  be  deemed  a  purchaser  for  the  purposes 
of  section  47.  But  secondly,  even  if  this  were  not  so, 
there  still  remains  the  question  whether  the  transac- 
tion could  properly  be  called  a  *<  settiement."  We 
are  asked  by  the  appellant  to  say  that  the  trustee  is 
entitled,  at  any  rata  to  the  extent  to  which  these 
raleaMB  were  made  by  the  father  in  favour  of  his  son, 
to  daim  this  business  on  behalf  of  the  bankrupt's 
estate.  It  is  not  disputed,  however,  that  there  is  no 
authority  on  the  construction  of  the  Bankruptc;jr  Act, 
1883,  for  the  application  of  the  principle  of  section  47 
to  a  fluctuating  business  such  as  this.  All  those 
authorities  in  which  moneys  have  been  accounted  for 
are  cases  in  which  gifts  have  been  given  in  the  shape 
of  investment  or  mortgage — are  cases  in  which  there 
was  something  which  could  justiy  be  thought  to 
represent  the  actual  proceeds  of  the  present.  That, 
however,  is  not  the  case  here. 

BiOBY,  L.J.— I  am  of  the  same  opinion.  I  accept 
as  adequate  and  correct  the  statement  of  facts  made 
by  the  Master  of  the  Bolls,  and  I  arrive  from  them  at 
the  same  oondusion.  All  I  wish  to  add  is  that  I 
do  not  think  that  the  authority  of  In  re  Player 
has  been  successfully  impeached.  The  judgments 
in  that  case,  both  of  Mathew  and  Oave,  JJ.,  pro- 
oeeded  on  the  very  intelligible  principle  that  a  gift 
of  money  which  was  not  hMged  about  with  conditions 
to  the  effect  that  it  was  to  be  invested  and  kept  in  a 
certain  state  could  not  be  called  "a  settiement" 
within  the  meaning  of  section  47.  Some  of  the 
criticisms  of  that  judgment  in  the  present  case  were 
based  on  a  misunderstanding.  It  was  not  there 
pretended  that  money  could  never  be  settied,  but  it 
was  said  that  section  47  could  never  have  been 
intended  to  cover  a  case  such  as  this.  The  authority 
of  that  qase  \^  not  been  impeached  by  any  of  the 
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other  auihoritiM  referred  to.  As  to  the  other  pdnt 
of  the  present  case,  my  short  opinion  is  this :  tiiat 
though  William  Plommer  oertainlv  released  his 
deheiitures  to  the  oompanv,  yet  he  didf  not  do  it  with 
any  Tiew  of  making  a  setutment  on,  or  assignment  to, 
his  son,  though  he  undoubtedly  did  effect  wat  his  son 
should  become  a  purchaser  on  terms  which  would 
have  been  impossible  had  he  himself  insist«d  on  his 
strict  rights.  Indeed,  had  he  insisted  on  them  I 
doubt  wnether  the  sale  vrould  e^er  have  taken  place 
at  aU.  ^ 

Collins,  L.J. — I  am  of  the  same  opinion.  The 
point,  I  think,  is  one  of  fact.  I  should  be  sorry  to  say 
that  when  a  father  buys  a  business  for  a  son  it  might 
not  be  a  settlement  under  section  47.  I  think  it 
would  depend  on  the  character  of  the  business.  But 
when  it  is  impossible  to  trace  the  business  afterwards, 
it  is  dear  that  it  is  not  a  setUement  of  the  kind  which 
the  Legislature  intended  to  include  in  the  section  in 
question. 

Appeal  dismissed. 

Solicitors.  Marshall  <b  Ptidham,  for  Oripps,  8on,  A 
DaUh,  Tunbridge  Wells;  Phelps,  Sidgwick,  di  BiddU. 
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powerto  sell  the  property  and  to  take  shsns  in  otiur 
similar  companies. 

The  Swansea  business  not  being  a  soooeBS,  the 
company  proposed  to  dispose  of  it  to  the  Aa^^ 
French  Nickel  Go.  for  the  sum  of  £25,000  in  shani, 
and  to  lease  the  hereditaments  to  the  same  oompsny 
for  three  years  at  a  rent  of  £1,000  a  year. 

The  shareholders  in  Messrs.  H.  H.  Yi^isn  ft  Go. 
passed  a  resolution  agreeing  to  the  proposed  ssle  os 
the  6th  of  April,  bat  the  consent  of  the  plsiidiif 
bank  to  the  sale  had  not  been  obtained. 

The  Anglo-French  Nickel  Co.  (Limited)  intsndsd, 
so  it  appeared,  to  raise  £25,000  by  the  issos  d 
debentures  on  tilie  Swansea  business,  which  fonned 
pert  of  the  security  of  the  plaintiff  bsuok. 

Eve,  Q.O.,  and  W,  B,  Sheldon,  for  plaintiffi,  ood- 
teuded  that  if  the  sale  took  place  there  woold  bet 
discontinuance  of  the  business  which  the  comptnj  hid 
covenanted  to  carry  on,  and  that  it  was  net  intiis 
ordinary  course  of  the  company's  business  to  promote 
the  sale :  /n  re  Borax  Co.,  [1899]  2  Gh.  130,  47  ¥.  B. 
Dig.  29. 


Mbtbopolitan   Bank   of  England   and    Wales 
(LnoTBD)  V.  H.  H.  VivLAN  &  Co.  (LDnnBD).  (a.) 

Company — Debentures— Floating  security— Sale  of  part 
of  the  securities— Injunction. 

The  holders  of  debentures  in  a  company  had  a  floating 
security  over  the  property  of  the  company,  which  consisted 
of  a  business  carried  on  in  three  distinct  branches.  Power 
was  reserved  to  the  company  in  the  trust  deed  to  sell  the 
business  carried  on  al  one  of  the  three  branches,  and  to 
take  shares  in  other  similar  companies. 

Held,  thai  the  debenture-holders  could  not  restrain  the 
company  from  geUing  rid  of  one  of  the  three  businesses, 
as  U  was  being  done  in  good  faith  and  for  the  benefit  of 
the  company. 

This  was  a  motion  on  behalf  of  the  Metropolitan  Bank 
of  England  and  Wales,  suing  for  itself  and  the  other 
debenture-holders  for  an  in  junction  to  restrain  the 
defendant  company,  Messrs.  H.  H.  Vivian  &  Co. 
(Limited},  from  selling  to  the  AnglvFi^nch  Nickel 
Oo.  niimited),  or  otherwise  disposing  of  the  business  of 
the  defendant  company  carried  on  at  Swansea, without 
first  makinff  due  provision  for  the  payment  of  out- 
standing debentures  issued  by  the  defendant  oompany, 
and  secured  by  an  indenture  dated  the  24th  of  June. 
1898. 

H.  H.  Vivian  &  Co.  was  formed  in  1882  to  carry 
on  a  smelting  business  in  three  distinct  branches, 
two  of  which  were  at  Birmingham,  and  one  at 
Swansea. 

In  1890  the  Metropolitan  Bank  advanced  the  sum 
of  £80,000  on  the  security  of  debentures,  and  this 
charge  was  intended  to  be  a  floating  security. 

The  company  reserved  a  power  in  the  trust  deed 
to  lease  the  Swansea  premises  for  three  years  and  by 
the  articles  and  memorandum  of  association  it  had 

(«.}  Reported  by  J.  H.  Datibb,  Esq.,  Bazrister- 
at-Law. 


Macnaghten,  Q,C,^  end  Q,  P,  Lawrence,  for 
dants,  referred  to  Hubbuck  v.  Helms,  35  W.  B.  574. 

MarteUi,  for  trustees  of  the  covering  deed. 

Cozxns-Habdt,  J. — I  think  this  motion  isili. 
The  plaintiffs  have  a  floating  security.  What  sie  the 
rights  of  the  holders  of  debentures  in  that  dssi  d 
securities  P  It  cannot  be  more  accurately  described  tins 
in  the  w<nrds  of  Lord  Maonaghten  in  the  case  of  Tk 
Oovemment  Stock  and  Other  SecuriUes  Investmeni  Co, 
( Limited)  v.  The  Manila  Bailway  Go.  {LttMUd),^  ¥.  B. 
353,  [1897]  A.  C.  81 :  "  A  floating  security  ii  an 
equitable  cnai^  on  the  assets  for  the  time  bemg  of  a 
going  concern.  It  attaches  to  the  subject  charged  in 
xhA  varying  condition  in  which  it  happens  to  be  bm 
time  to  time.  It  is  of  the  essence  of  such  a  chsigt 
that  it  remains  dormant  until  the  undertaking  cfasiged 
ceases  to  be  a  going  concern,  or  until  the  person  in 
whose  favour  the  charge  is  created  intervenes,  ffii 
right  to  intervene  may,  of  course,  be  suspended  bj 
agreement.  But  if  tiiere  is  no  agreement  iff 
suspension  he  may  exercise  his  right  whenever  ki 
pleases  after  default"  It  is  said  there  are  tim 
businesses  but  only  one  undertaking.  What  ii  tiM 
business  of  the  company?  It  oonsists  of  tiii« 
branches,  all  parts  of  one  business,  carried  on  Vf  a 
company  as  covenanted  by  the  trust  deed.  Ii  itoos- 
sistent  with  the  canying  on  of  the  business  to  diipoa 
of  the  stock-in-trade  of  one  branch  ?  The  direolon 
have  come  to  the  conclusion  that  it  is  to  their  intwit 
to  get  rid  of  the  Swansea  properbr.  They  piopoaeio 
sell  it  to  the  Anglo-French  Nickel  Ca  fnie  compn^ 
had  power  to  sell  and  also  to  invest  in  the  shsniv 
another  company,  and  there  is  nothing  in  the  dote* 
tures  or  in  the  trust  deed  to  prevent  thedkeotai 
from  doing  what  they  now  propose  to  do  in  food 
faith  and  for  the  benefit  of  the  oompany.  No  &^ 
it  is  depriving  the  debenture-holders  of  part  of  tiisr 
security,  but  tiiey  have  not  guarded  a^plnst  tiiii-  ^ 
think  the  motion  is  wrong,  and  dismiss  it  with  w^ 

Solicitors  for  the  plaintiffii,  BurUm,  Yeates,  Jt  Af^ 
for  Johnson,  Barclay,  A  Lowe,  Bihningham* 

Solicitors  for  the  defendants,  HdUam;  Sons,  Om^ 
dfc  Hawktley. 
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BuaKiAim  V.  Bjjoklajxd. 
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SSe^J:)  June 28.  29;  Julys. 

BvOKLAJSfD  V.  BvaKLAKD.  (a.) 

Married  woman — In/arU — Marriage  settlemerU — Implied 
covenant  by  htuband  —  Married  Women's  Property 
Ad,  1882,  B.  19. 

An  ante^nupHal  eettlement  entered  into  in  1891  hy  the 
intending  wife  {an  infant)^  the  ititending  htuband,  and 
tnuteee,  rectted  thai  it  was  agreed  that  a  legacy  to  which 
the  lady  *oas  entiUed,  but  not  given  Jor  her  aeparaie  use, 
should  be  settled  upon  t?ie  trttste  thereinafter  declare.  The 
tettahim  woa  thaiy  in  pursuance  of  the  agreementy  the 
lady,  with  the  privity  and  approbation  of  the  intending 
husband,  declared  thai  the  legacy  should  be  held  upon 
certain  trusts.  There  wets  not  any  express  agreement  by 
the  husband.  The  lady  repudiated  the  settlement  when 
of  age. 

HMy  that  a  covenant  would  be  implied  on  the  part  of 
the  husband  to  do  what  was  necessary  to  give  effed  to  the 
settlement,  and  that  therefore  the  instrument  vwuld  have 
barred  the  marital  right  of  the  husband  if  the  Married 
Women's  Property  Act,  1882,  had  not  been  passed,  and 
foas  a  settlement  under  section  19  of  that  Act,  and  con^ 
sequently  remained  unaffected, 

JamM  Cookie,  who  died  in  1875,  by  his  wUl,  after 
appoiotiiiff  his  wife  and  the  defendants  Cookie  and 
Blaokett  his  exeontors,  bequeathed  (among  others) 
a  legacy  of  £1,000  and  some  shares  in  a  company  to 
his  danghtf^r,  the  plaintiff  Jeanette  E.  Buokland, 
then  Jeanette  B.  Cookie,  and  he  directed  his  tmstees 
to  inyest  the  legacies  of  the  females  who  were  nnder 
twent¥-one  yean  or  unmarried,  and  apply  the  in- 
come for  their  maintenance  until  twenty-one  years  or 
marriage. 

There  was  no  direction  that  the  legacy  should  be 
for  the  separate  use  of  the  daughter. 

In  1891,  Miss  Buokland,  still  an  inftot  of  about 
eighteen  years,  married  the  plaintiff,  Felix  Buddand. 
Prior  to  themarriage,  an  indenture  was  made  betweea 
IGss  Cookie  of  the  first  part,  Mr.  Buokland  of  the 
second  iMurt,  and  the  defendants  Cockle  and  Blaokett 
of  the  third  part,  and  executed  by  all  parties,  which 
redted  the  will  of  James  Cockle,  that  Miss 
Cookie  was  an  infant,  and  that  a  marriaffe  was  in- 
tended between  IGss  Cockle  and  Mr.  Buoklanri,  and 
that  upon  the  treaty  for  the  intended  marriage  it 
had  been  agreed  that  the  legacy  should  be  settled 
upon  the  trusts  thereinafter  declared.  The  teetotum 
was  that  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  intended  marriage  the  lady, 
with  the  priTity  and  approbation  of  Mr.  Buokland, 
declared  tnat  uie  trustees  of  the  will  of  James 
Cockle  should  stand  possessed  of  the  legacy  upon 
frost  after  the  marriage  for  the  lady  for  life  for  her 
separate  use  without  power  of  anticipation,  and  after 
her  death  upon  the  usual  trusts  for  the  c^dren  of 
the  marriage  and  for  other  persons  in  default  of  such 
children. 

Upon  attaining  twenly-one  Mrs.  Buokland  repudi- 
ated the  settlement  and  claimed  the  legacy  as  her 
own  freed  from  the  trusts.  She  later  desired  the 
tmstees  to  pay  the  legacy  over  to  her,  but  they 
refused  to  do  so  without  the  authority  of  the  court. 

This  action  was  thereupon  brought  by  Mr.  and  Mrs. 
Buokland  against  the«tru8tees  and  the  two  children  of 
the  marria^,  asking  a  declaration  that  the  settlement 
was  not  binding  upon  the  plaintiffi,  and  that  the 
legacy  diould  be  paid  to  the  wife.  The  question  was 
as  to  the  effect  of  section  19  of  the  Marzlod  Women's 
Property  Act,  1882,  which  sajs :  '*  Nothing  in  this 


(a.)  Bepoited  by  Nevillk  Tebbutt,  Bsq.,  Bar- 
rister-at-Law. 


Act  contained  shall  interfere  with  or  affect  any  settle- 
ment or  agreement  for  a  settlement  made  or  to  be 
made,  whether  before  or  after  marriage,  respecting 
the  property  of  any  married  woman." 

Attioater,  for  the  plainti£b.  —  As  Mrs.  Buokland 
repudiated  the  settlement  the  legacy  became  her 
separate  property  under  the  Married  Women's  Pro- 
perty Act,  1882,  and  nothing  that  the  husband  could 
do  would  affisot  it.  This  case  is  distinguishable  from 
Hancock  v.  Hancock,  36  W.  R.  417,  38  Ch.  D.  78,  as 
there  was  a  subsisting  settlement  there,  and  so  also 
in  Stevens  v.  Trevor-Garrick,  41 W.  B.  412,  [1893]  2  Ch. 
307,  and  the  question  was  as  to  its  effiBOt  Here,  since 
the  repudiation  there  is  no  settlement.  I  rely  on  In  re 
Queade's  Trusts,  33  W.  B.  816,  upon  which  see  observa- 
tions in  Wolstenholme*s  Settled  Land  Acts  (6th  ed.), 
pp.  286,  287.  The  only  agreement  in  the  settlement 
was  between  all  three  parties.  There  was  none  between 
the  husband  and  the  trostees.  The  husband  only 
joined  to  show  his  consent,  and  negative  allegation 
of  fraud  on  his  marital  right.  It  thus  neither  bound 
the  husband  nor  the  wife,  and  has  no  effect. 

St.  John  Gierke,  for  the  dbfeudants.— The  case  is 
covered  by  Stevens  ▼.  Trevor-Garrick.  There  have 
been  a  series  of  cases,  from  In  re  Stonor*s  Trusts, 
24  Ch.  D.  196,  31  W.  B.  Dig.  169,  and  In  re 
WJiitaker,  35  W.  B.  217,  34  Ch.  D.  227,  to  that 
case,  showing  that  section  19  appUes  whenever 
the  wife*s  property  would  have  been  affected  if  the 
Act  had  not  been  passed.  Here  that  would  be  the 
case,  for  the  husband  is  bound  by  the  recital  In 
Dawes  v.  Tredwell  29  W.  B.  793,  18  Ch.  D.  364, 
and  in  Young  v.  Smith,  L.  B.  1  Eq.  180,  14  W.  B. 
Ch.  Dig.  44,  there  were  express  covenants  by  the 
husband.  Here,  there  being  none,  a  covenant  on  his 
part  will  be  implied. 

The  following  oases  were  also  cited :  In  re  Armstrong, 
Ex  parU  Boyd,  36  W.  B.  772,  21  Q.  B.  D.  264 ;  In  re 
Lumley,  46  W.  B.  147,  [1896]  2  Ch.  690;  and  Pimm 
V.  Insall,  1  Mac.  &  G.  449. 

Gur.  adv.  vuU. 

July  3. — BvOKLEY,  J.— In  In  re  QueadeU  Trusts 
the  settlement  was  a  post-nuptial  settlement 
made  in  the  year  1847  between  the  wife,  who 
was  an  infant,  the  husband,  and  the  trustees.  It 
contained  an  agreement  and  declaration  by  the  parties, 
and  a  covenant  by  the  husband,  that  all  future 
property  by  the  wife  should  be  settied.  In  1883— that 
IS  to  say,  after  the  passing  of  the  Married  Women's 
Property  Act,  1882— the  wife  became  entiUed  as  one 
of  next-of-kin  to  a  share  of  undisposed-of  residuary 
estate.  There,  as  here,  the  wife  was  at  the  date  of  the 
deed  an  infant,  and  there  was,  therefore,  no  settle- 
ment by  her.  Chitty,  J.,  held  that  section  6  of  the 
Act  of  1882  was  operative  in  those  circumstances,  and 
that  the  wife  was  entitied.  In  Hancock  v.  Han^ 
cock  that  case  was  disapproved.  The  Court  of 
Appeal  held  that  aocordiag  to  its  true  construction 
the  19th  section  of  the  Act  of  1882  prevents  section  6 
from  interfering  with  any  settlement  which  would 
have  bound  the  property  if  the  Act  had  not  been 
passed.  The  argument  that  **  settlement "  in  section 
19  must  mean  a  settiement  which  is  binding  upon  the 
wife  was  advanced  and  failed.  The  settiement  in  that 
case  did  not  contain  any  covenant  by  the  wife  or  any 
joint  declaration  or  agreement.  Subsequently  in 
Stevens  v.  Trevor-Qarrick  Chitty,  J.,  held  that  in 
a  case  where  not  section  6  of  the  Act  but  section 
2  was  the  relevant  section,  the  principle  of  the 
dedsion  of  the  Court  of  Appeal  was  equally 
applicable.  In  this  state  of  things  it  appears 
to  me  that  the  decision  in  In  re  Queade*s  TrusU  u 
gone  altogether,  and  that  it  cannot  be  maintained,  aa 
was  argued  before  me,  that  the  effect  of  section  19  if 
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merely  to  pToyide  that  the  oonrtraotion  of  the  eettle- 
ment  is  not  to  be  affected  and  that  the  Act  does  not 
apply  ezoept  where  the  wife  is  bound  by  or  has 
assented  to  the  settlement.  I  oonoeiTe  that  I  mnst 
deal  with  the  present  case  npon  the  footing  that 
section  2  is  not  to  interfere  with  the  settiement,  if  it 
be  a  settlement  which  would  have  bound  the  property 
if  the  Act  of  1882  had  not  been  passed.  What  then 
would  haye  been  the  effect  of  the  settlement  of  the 
8th  of  December,  1891,  if  the  Married  Women's 
Property  Act,  1882,  had  not  been  passed  ?  At  the 
date  of  the  marriage  in  December,  1891,  the  lady  was 
entitled  to  a  lefi;aoy  of  £1,000  under  the  will  of  her 
father,  who  had  died  in  1876.  It  was  not  given  for 
her  separate  use.  It  was  therefore  a  sum  to  whidh 
the  husband  would  after  the  marriage  haye  been 
entitled  by  virtue  of  his  marital  right  upon  reducing 
it  into  possession.  In  that  state  of  tbhigs  a  deea 
was  executed  to  which  the  lady  (then  an  infant), 
the  intended  husband,  and  certam  trustees  were 
parties.  Now,  seebg  that  the  lady  was  at  this 
date  an  infant,  the  agreement  redted  in  this  deed 
cannot  have  been  with  her.  It  must  have  been 
an  agreement  between  the  intended  husband  and 
the  trustees  for  the  beneficiaries,  induding  the 
children  of  the  marriage  if  there  should  be  such.  In 
pursuance  therefore  of  this  agreement  between  the 
mtended  husband  and  the  trustees,  the  intended 
wife  with  the  privi^  of  the  intended  husband  declares 
that  the  legacy  shall  be  held  upon  certain  trusts.  As 
a  declaration  by  the  infant  this  of  course  had  no  effect 
at  all,  so  that,  unless  the  redtal  of  the  agreement  is 
to  be  operative  as  between  the  parties  who  are  recited 
to  have  agreed,  the  instrument  will  have  been  wholly 
inoperative  as  to  the  property  purporting  to  be 
settled.  The  case  therefore  seems  to  me  parallel 
with  that  of  Eolli$  v.  Carr,  2  Freem.  8,  8  dwanst, 
688,  referred  to  hy  Lord  BomUly  in  Toung  v.  SmitL 
There  is  a  plain  recital  of  an  agreement  that 
the  legacy  shall  be  settied  upon  trusts  which  are 
in  the  instrument  after  declared,  and  no  subse- 
quent operative  part  to  give  effidct  to  that  agree- 
ment, miless  it  be  found  in  implying  a  covenant 
on  the  part  of  the  husband  to  do  such  things  as  are 
necessary  to  give  effect  to  the  settiement  which 
the  infuit  purports  to  make  with  his  privity  and 
approbation.  Under  these  circumstances  it  appears 
to  me  that  there  is  in  this  instrument  an  agreement 
by  the  husband  which  Innds  the  marital  ri^t  which 
is  his  upon  the  footing  that  the  Married  Women's 
Property  Act,  1882,  has  not  been  passed.  In  other 
words,  I  think  that,  as  in  Hancock  v.  Hancock,  the 
agreement  by  the  husband  to  settie,  although  un- 
accompanied by  any  obHsation  binding  the  infant 
wife,  is  an  agreement  whidi  would  have  bound  the 
property  if  the  Act  of  1882  had  not  been  passed,  and 
that  upon  the  true  construction  of  tiiat  Act  section  19 
prevents  section  2  from  interfering  with  it.  I  mav 
add  that,  as  a  matter  of  fact,  it  is  plain  from  the 
evidence  which  was  given  before  me  that  the  guardian 
of  the  lady,  who  was  one  of  the  trustees,  stipulated 
lor  the  execution  of  the  settiement  as  a  condition  of 
approving  the  marriage,  and  that  there  was  in  fact 
an  agreement  as  between  the  husband  and  Mr.  H.  F. 
Oodue,  the  trustee,  that  the  property  should  be 
settied  as  appears  by  the  instrument  of  the  8th  of 
December,  1891. 

Action  dinniased. 

Solidtor  for  all  parties,  C.  N.  Dodd,  Lewisham. 


a  B.  Div.  I 

(Bigham  and  Phillimore,  JJ.)  J 


June  16,  21. 


Boots'  Oash  Ghbmists  (Lakoashibx)  (Ldoted)!!!) 
Othsbs  it.  Gbitndy  ahd  Asothxb. 

Action,  catue  of—Ttridc  oombination — (7*rci«far— /«far- 
ference  ttnth  buHnesB  ^Inducing  persona  not  to  dml 
with  the  plaintiffs. 

A  statement  of  daim  in  effect  stated  that  the  defendmk, 
in  combination  with  others^  had  mdliciousily  inttr/eni 
wiUi  t?ie  plaintiffs  in  carrying  on  their  husinm  hf 
issuing  a  circular  ashing  ]^sons  not  to  deal  with  them. 

It  was  alleged  that  the  inUrUion  of  the  defendaids  tad 
other  signatories  to  the  circular  was  to  induct  friat- 
sellers  to  refrain  altogether  from  dealing  wOh  an^  prist 
puhlisher  who  might  seU  any  goods  to  the  plaintiffi,  and 
to  coerce  printsdlers  into  refusing  to  sunply  the  ^nb'fi 
with  any  goods ;  that  th»  defendant  haa  so  coerced  tks 
majority  of  the  printsdlers  in  this  country ^  and  thai  (kt 
plaintiffi  had  suffered  damage  in  consequence. 

Held,  hy  Bigham«  J.  (PhiUimore,  J.,  dufeii%), 
that,  as  an  action  would  not  lie  against  persons  who,  far 
their  own  heneftt,  combined  to  induce  others  to  rtfniis 
from  dealing  with  a  particular  person^  the  plaiidifi 
statement  of  daim  disclosed  no  cause  of  adion,  f  tiU0  ihs 
axis  complained  of,  if  done  by  an  individual,  woM  ham 
been  lawful,  and  they  did  not  become  tortious  beooHse  (% 
were  done  by  several  in  oonibinatian. 

This  was  a  motion  by  tiie  defendants  to  have  thi 
action  dismissed  on  the  ground  that  the  statemeotol 
daim  disdosed  no  cause  of  action. 

The  plaintiflb  and  the  defendants  both  sold  Mtdofp 
and  engravings,  and  the  plaintiifti  in  their  atatesMBJ  of 
daim  cUleged  tiiat  the  defendants  in  combinatioii  with 
others  htSi  malidonsly  and  without  jast  cause  or 
excuse  interfered  with  them  in  cairying  on  Mt 
business  by  indudng  customers  not  to  deal  with  them 
by  issuinp^  a  droular  which  was  in  tiiese  terms : 

**  Jn  view  of  the  combination  of  aevenl  d  tbi 
London  publishers,  it  is  time  that  all  hondfldejaA- 
sellers  throughout  the  provinces  became  united  to 
defend  themsdves.  It  is  known  that  two  ortkm 
firms  have  admitted  that  thev  supply  Boots  ftCk 
stores,  drapers,  and  others  ^who  are  ncn-suhscribtf 
to  the  Printsdlers*  Assodatum)  at  half-price,  sndvi 
think  it  very  unfair,  when  iShey  know  tiiat  ttw 
people  want  them  to  sell  to  the  puUio  at  25  per  oast 
off  Republished  price,  and  advertise  the  fact.  Utiie 
provincial  trade  will  all  agree  not  to  order  any  gooli 
from  travellers  representii^  houses  whoee  pmbhestioBi 
are  systematically  diown  and  ofBerea  l^  ikm 
notorious  undersdlers,  then  their  reports  aod  aos- 
snccess  would  show  their  principals  how  very  seoodl^ 
we  take  it;  and  although  the  measured  proposiiiA 
the  general  meeting  of  the  PiintwUera'  Assfwntini 
will  not  go  to  the  root  of  the  evil,  we  fed  sunits 
bringing  tiie  aggressors  into  a  smaller  radioi,  td 
will  to  some  extent  mitigate  the  pemidoos  system  d 
undersdling.  This  matter  is  becoming  so  mdobi 
throughout  the  provinces  that  we  ventore  to  bn^ 
this  suggestion  before  your  notice  in  the  hope  i^ 
by  your  assistance  it  wm  have  the  desired  efBCt- 
We  are,  yours  faithfully." 

Then  followed  the  names  of  twenty-one  signsftorift 

The  defendants  and  the  ngniitories  mn  * 
members  of  the  Printsdlers'  AsKciatioii. 

The  pbintiffs  allc^  that  the  intention  d  ft» 
del endimts  and  the  signatories  waa  to  hidaes  isii^ 
sdlers  to  refrain  altogether  from  dealing  wm  Mf 
printsdler   who    might    sell    any    goods   to  ^ 

(a.)  Beported  by  BssKiirx  Bsm,  Esq.,  Baniitr 
at-Law. 
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plaintiffii,  and  to  ooeroe  printsellen  into  lefiudng 
altogether  to  supply  the  plaintiflh  with  any  goods  at 
all.  That  the  defendants  had  ooerced  the  majority 
of  printsellers  in  this  oonntry  into  refosinff  to  sell 
an^  of  their  publications  or  any  goods  at  au  to  the 
nUuntiffii,  and  that  the  plaintiffs  had  suffered 
damage  through  their  acts. 

The  plaintifra  aooordingly  daimed  an  injunction 
to  restrain  the  defendants  from  wrongfully  and 
malioioualy  interfering  with  the  plaintiffs  in  the  free 
oonduot  of  their  business,  and  from  continuing  to  do 
so  by  repeating  the  acts  complained  of. 

They  also  claimed  damages. 

Bu/ui  Iboocb,  Q.a,  and  T.  E.  SerutUm,  for  the 
defendants.-jThe  issue  of  this  circular  by  a  trade 
combination  is  not  an  actionable  conspiracy,  for  even 
if  the  defendants  by  means  which  are  not  unlawful 
succeed  in  inducing  others  to  do  an  act  injurious  to 
the  plaintifiii,  no  action  will  lie  against  them.  All 
that  the  droular  alleged  affainst  thd  plaintiffs  is  that 
they  compete  unfairly  with  other  sdlers,  and  it 
asks  those  who  take  that  view  of  the  way  the 
plaintiffs  trade  not  to  assist  them  in  their  unfair 
dealine.  That  is  a  perfectly  lawful  act:  Mogul 
BUamihip  Co.  v.  McGregor,  Qaw,  df  Co,,  40  W.  B.  937, 
23  Q.  B.  D.  598,  [1892]  A.  0.  26.  This  would  not 
become  unlawful  if  done  by  one  person  with  a 
malicious  motive  {AUen  v.  Flood,  46  W.  B.  258, 
[1898]  A.  0.  1),  nor  yet  if  done  by  many :  Kearney  v. 
Lloydy  26  L.  B.  Ir.  268;  HuUley  v.  SimmoM,  [1898] 

1  0.  B.  181,  46  W.  B.  Dig.  35;  acottUh  Co-operative 
Boeidy  {Limited)  v.  GUugow  Flahera'  Association,  35 
Scottuh  Law  Beporter  645.  A  mere  combination  to 
do  an  innocent  act  only  becomes  an  unlawful 
combination  if  the  act  done  is  done  by  iUeical  means. 

They  also  dted  Beg.  v  Warburton,  19  W.  B.  165, 
L.  B.  1  0.  G.  B.  274;  Beg.  v  AspinaU,  25  W.  B.  283, 

2  Q.  B.  D.  48 ;  Bex.  v.  Turner,  13  JBast  228 ;  Temperton 
v.  Bussea,  41  W.  B.  565,  [1893]  1  Q.  B.  715. 

Joseph  WaUon,  Q.C.,  and  Arthwr  Colefax,  for  the 
plaintiflSBk  —  The  statement  of  daim  discloses  a 
perfectly  good  cause  of  action  since  it  alleoes  a  trade 
conspiraoy  to  injure  the  pJaintiffii  in  then:  trading. 
An  act  done  l^  an  individual  which  would  be 
innocent  may  well  become  illegal  if  done  in  com- 
bination by  many.  Alien  v.  Flood  does  not  deal 
with  this  dass  of  act,  but  it  was  recognized  as 
aotionable  in  the  Mogul  Steamship  Co.  v.  McGregor, 
[1892]  A.  0.  25,  and  Lord  Halsbury  deals  with  it  at 
p.  38  and  Lord  Bramwdl  at  p.  45.  This  is  a  far 
ataronger  case  than  that  of  the  plaintiffB  in  the  Mogul 
ease,  and  tiie  action  should  be  allowed  to  go  to  trial. 

Bufus  Isaacs,  in  reply,  dted  Tarleton  v.  M^Gawley,  I 
Peake  K.  P.  G.  270.  The  court  cannot  examine  Uie 
reasonableness  of  a  trade  competition,  and  that  is 
what  the  court  is  asked  to  do  here  by  the  plaintiff!i, 
for  they  say  that  nothing  short  of  a  tort  in  attaining 
» legal  object  would  make  its  attainment  unlawfuL 

Cur,  adv.  vuU. 

Jane  21. — ^Thb  Gottbt  differed  in  opinion. 

Fhilldcosb,  J.— The  motion  before  us  is  to  strike 
oat  the  statement  of  daim  as  disdosing  no  cause  of 
aotion,  and  the  only  cause  of  action  upon  which  in 
the  argument  before  us  the  plaintiffs  placed  reliance 
may  be  summed  up  in  these  words.  The  plaintiffs 
oomplainthatthedexendants  have  combined  withothers 
to  prevent  tiiem  from  carrying  on  their  trade  by 
«€fectnally  inducing  third  parties  not  to  sdl  to  them, 
and  that  they  have  done  this  malidoudy  without  just 
oaase  or  excuse.  The  words  **  malidoudy  without 
juat  cause  or  excuse  "  probably  add  nothing  to  the 
strength  of  the  plaintiffr  complaint ;  but  they  antid- 


pate,  and  by  antidpation  repd,  that  which,  if  alleged 
and  proved,  woula  be  a  sufficient  defence — ^namdy, 
that  the  acts  of  the  defendants  were  acts  of  traae 
competition  and  in  furtherance  of  their  own  trade : 
see  Mogul  Steamship  Co,  v.  McGregor,  When 
regard  is  had  to  tne  detailed  allegations  with 
wmdi  this  framework  of  complaint  is  clothed 
in  the  statement  of  daim,  it  seems  not  improb- 
able that  the  defendants  would,  if  the  case  went 
to  trial,  prove  this  defence  and  win  the  cause.  But 
for  the  moment  we  have  not  to  oonnder  this.  The 
question  for  us  appears  to  be  whether  a  combination  by 
several  against  one,  not  for  their  own  advantage,  but 
for  the  purpose  of  depriving  him  of  his  trade  or  doing 
him  some  other  pecuniary  mjury,  gives  to  the  person 
so  injured  a  cause  of  action  against  the  confederates. 
That  any  single  person  can  use  his  utmost  endeavour 
to  prevent  third  persons  from  dealins  with  another 
man,  and  thus  denprive  him  of  his  trade  and  even  of 
his  means  of  livelihood,  is  settled  by  the  decision  of 
the  House  of  Lords  in  AUen  v.  Flood,  and  I 
presume  that  what  one  could  do  any  number 
of  persons  acting  separatdy  and  without  concert 
couid  equally  do.  But  the  effectual  strength  of 
one,  or  even  of  a  number  acting  separatdy, 
is  as  nothing  compared  with  the  force  of  a  com- 
bination which  may  be  irresistible.  If  in  such 
a  case  the  injured  person  has  no  cause  of  action 
dther  for  damaffes  or  an  injunction  he  is  without 
remedy ;  for  if  we  combination  be  not  actionable,  it 
certainly  is  not  crimmal,  and,  conversdy,  wherever  an 
act  is  criminal  the  person  injured  has  (subject  to  the 
rule  of  public  poliov  whidi  postpones  avil  proceedings 
for  a  fdony)  a  right  of  action  for  the  civil  injury. 
Now  there  are  certainly  some  injurious  acts  which 
one  person  may  do  towards  another  without 
comnutting  a  crime,  and  which  when  done  bv 
several  persons  in  combination  become  criminaL 
The  books  jrive  several  dasses  of  indictable 
conspiracy.  Some  of  them  may^  be  obsolete, 
or  may,  upon  a  more  careful  analysis,  appear  to  be 
not  substantive  crimes,  but  only  modes  of  looking 
at  other  crimes,  or  the  evidence  of  an  attempt  to 
commit  crimes.  But  when  all  deduction  is  made 
there  remain  some  cases  of  consmracy  which  are' 
criminal  soldy  because  of  the  combination.  Know- 
ingly to  diarge  a  man  falsely  with  the  commisdon  of 
a  cnme  is  orud  and  wicked,  out  if  the  accuser  avoids 
giving  evidence  and  committing  perjury  he  will 
escape  the  criminal  laws.  The  combination,  however, 
of  several  to  charge  an  innocent  person  with  a  crime 
is  laid  down  to  oe  an  indictable  conspiraoy.  The 
books  also  say  that  a  combination  to  injure  a  man 
by  fraud  is  an  indictable  conspiracy;  and,  though  it 
seems  difficult  to  say,  with  the  modem  improvements 
in  our  criminal  law,  that  there  are  many  oases  in 
which  a  single  person  can  injure  another  by  fraud 
without  committinff  a  crime,  still  there  are  some, 
and  at  one  time  were  were  more,  and  to  tliem, 
when  done  in  combination,  the  law  of  conspiracy 
was  applied.  Beg.  v.  Bohinson,  1  Leadi,  37,  is  a 
case  in  point;  and  in  the  more  modem  case  of 
Beg.  V.  Warburton,  the  Court  for  Grown  Gases  Beserved 
assumed  that  for  the  act  charged  at  the  time  it  was 
committed  an  individual  woud  have  been  scathe- 
less, but  hdd  confederates  liable.  If  and  where  the 
practice  of  boycotting  "  malidoudy  and  without  just 
cause  or  excuse  "  was  carried  on  to  such  an  extent  as 
to  deprive  a  man  or  woman  of  the  means  of  livdihood 
it  would  be  a  blot  upon  our  law  if  the  confederate 
boycotters  could  not  be  punished.  In  these  instances, 
therefore,  confederacy  would  be  indictable  and 
therefore  actionable.  Now  that  the  case  of  Beao. 
V.  Turner,  has  been  disapproved,  and  the  authority 
of  it,  I  think,  destroyea  l^  Beg,  v.  lUwlands,  17 


640 


THE  WEEKLY  REPORTER.        cAii«.4.i»oa.]    VoLXLYm. 


H.O.    Boots'  Oash  Ohsmists  (Lanoashibb)  (Limitbd)  and  Othvbs  v.  Gbukdy  awd  Akothiil   EC. 


Q.  B.  671,  I  shonld  hold  that  all  oonfederades  to 
injure  a  man  by  committme  torts,  which  wonld  be 
actionable  against  indiyidualB  oommittmg  them 
separately,  bMome  indictable  by  reason  of  the  com- 
bination. It  seems,  further,  that  confederacies  to 
injure  without  committing  actionable  torts,  but  by 
doing  acts  punishable  only  in  the  Ecdesiastiosl  Gourt, 
are  also  indictable  conspiracies :  Beg.  t.  Beti,  2  Ld. 
Baym.  1167 ;  Bex.  y.  Lord  Grey,  9  St.  Tr.  127.  It 
remains  to  consider  whether  a  confederacy  to  injure, 
which  can  be  carried  out  without  the  commission  of 
any  tort  actionable  against  an  individual  and  without 
any  breaeh  of  the  old  ecclesiastical  law,  may  not, 
neyertheless,  be  a  conspiracy.  I  say  the  old  eodeu- 
astical  law  because  it  may  be  that  the  abolition  of  the 
ecclesiastical  jurisdiction  in  defamation  has  made 
what  was  relied  upon  in  Beg,  t.  Best  as  an  ecclesi- 
astical offence  one  no  longer.  It  is  true  that  the 
language  of  the  judges  who  charged  the  jury  in  Beg, 
V.  Pamdl,  14  Cox  0.  G.  508,  is,  with  regard  to  their 
third  division  of  the  crime  of  conspiracy,  hesitating 
and  varying,  and  even  the  same  might  be  stdd  of  the 
judgment  of  Bo  wen,  L.J.,  in  The  Mogul  Steamship 
Co.  V.  McGregor,  37  W.  E.  766,  23  Q.  B.  D.  598. 
SometimeB  the  learned  judges  speak  in  the  most 
general  language  of  any  combmation  to  do  any 
jform  of  injury,  and  sometimes  they  seem  to  speak 
of  combinations  to  commit  actionable  wrongs. 
But  the  observations  of  Lords  Bramwell,  Hannen, 
and  Field  when  deciding  the  last-named  case  in  the 
House  of  Lords,  and  the  reservation  of  Lords  Her- 
sohell  and  Macnaghten  when  giving  their  decision  in 
AUen  v«  Flood,  lead  me  to  couolude  that  they  recog- 
nized the  wider  view  of  conspiracy  taken  in  the  older 
cases.  I  do  not  see  that  iu  Beg,  v.  Bobinson  there  was 
any  actionable  wrong,  or  that  in  Beg,  v.  Warburton  the 
injured  partner  would  have  had  any  civil  remedy 
except  in  the  Court  of  Chancery.  I  have  made  my 
observation  on  Beg,  v.  Best,  and  I  can  see  that 
in  a  conspiracy  fauely  to  charge  a  man  with  criuue 
some  at  least  of  the  conspirators  might  take  an 
effectual  share  without  uttering  slander  or  committing 
any  actionable  wrong.  I  think,  therefore,  that  if  the 
confederacy  in  this  case  for  the  motives  and  purposes 
alleged  in  the  statement  of  claim  were  proved  as  laid 
it  would  be  indictable,  and  at  least  equally,  if  not  a 
fortiori,  actionable.  In  other  words,  given  the  con- 
federacy, the  motive  and  purpose  make  all  the 
difference.  If  a  number  of  persons,  because  of 
political  or  religious  hatred,  or  from  a  spirit  of 
revenge  for  previous  real  or  fancied  injury,  combine 
to  oppress  a  man  and  deprive  him  of  his  means  of 
livelihood  for  the  mere  purpose  of  so-called  punish- 
ment, I  think  the  sufferer  has  his  remedy.  If  the 
combination  be  to  further  their  own  prosperity,  if  it 
be^  constructive,  or  destructive  only  as  a  means  to 
being  constructive,  the  case  is  otherwise. 

BiOHAM,  J.,  read  the  following  judgment :  It  is 
necessary  to  read  this  statement  of  claim  with  care  in 
order  to  ascertain  its  true  legal  effect.  It  begii^s  by 
alleging  that  the  plaintifis  and  the  defendants  are 
both  engaged  in  the  trade  of  printsellers,  and  it  pro- 
ceeds to  state  that  the  defendants  *' with  others" 
(which  I  take  to  mean  with  the  co-operation  of 
others)  issued  to  a  number  of  persons  in  the  trade, 
both  printsellers  and  print  publisherd,  the  circular  set 
out  'm  paragraph  2.  The  pleader  then  goes  on  to 
impute  to  the  defendants  and  to  the  other  signatories 
of  the  circular  an  intention  in  issuing  the  circular 
«to  induce  printsellers  to  refrain  altogether  from 
dealing  with  any  print  publisher  who  might  sell 
any  goods  to  the  plaintiffs,  and  to  coerce  print 
publishers  into  refusing  altogether  to  supply  the 
plaintiffii  with  any  go^  at  all."    This   intention 


is  alleged   to  be  expressed   in   the  droolar  itnlf, 
but  for  my  part  I  &  not  find  it  there.    The  only 
intention  I  find  is  an  intention  to  induce  printaelki 
to  refrain  from  dealing  with  publishers  who  oaniiine 
to  supply  the  plaantiffii  on  such  terms  or  at  taoh  pnoM 
as  wm  enable  the  latter  to  resell  at  thb  lov  prioei 
objected  to,  and  in  that  way,  and  to  th«t  ertent  only, 
to  coerce  such  publishers  to  refuse  to  supply  the 
plaintiffs.    No  intention  is  eomressed  in  the  drcokr 
to  coerce  publishers  to  refuse  altogether  to  lopply  the 
plaintiffii.    I  do  not,  however,  1^7  on  this  distiuctioo 
for  the  purpose  of  mv  judgment.  The  fifth  parsgnph 
alleges  that  the  defendants  have,  by  mesos  of  tin 
said  droular,  in  concert  with  the  other  signstoriei, 
induced  persons  not  to  buy  from  pubLishen  willing  to 
sell  to  iaie  plaintifib,  and  have  thereby  ''coerced" 
the  publishers  into  refusing  altogether  to  sell  iny 
pubhcations  at  all  to  the  plaintiffd,  to  the  damag* 
of    the    plaintiffs    in    theur    business.      The  only 
meauing  of  tins  paragraph  is  that  the  object  wi^ 
which  the  circular  was  issued  has   been  attsined, 
and    that   loss   has   resulted  to  the  plaintiffi.    It 
is  not  suggested  that  the  defendants  have  done  more 
than  issue  the  circular  and  abstain  themselves  from 
buying  of  tiie  offending  publishers ;  and,  if  it  ha  trae 
(as  for  the  present  purpose  I  must  assume)  that  the 
publishers  nave  refrained  altogether    from  dea]iD|; 
with  the  plaintiffs,  I  doubt  if  such  action  on  their 
part  can  be  said  to  flow  naturally  from  the  acts  of 
the  defendants.       So  far   the    statement  of  olaim 
amounts  to  nothing  more  than  a  charge  against  the 
defendants  of  requesting  a  particular  body  of  traddn 
not  to  give  orders  for  goods   to  another  body  of 
traders— the  ''  provincial  trade  "  is  requested  not  to 
give  orders  to  those    publishers    who    supply  tht 
plaintiffs — and  an  allegation  that  the  request  hy 
been  followed  by  commiance.  ^  In  my  opinion,  ths 
charge  amounts  to  nothing  which  can  be  described 
as  a  wrong  done  to  the  plaintiffs.    If  true  it  does  not 
violate  any  right  of  the  plaintiffs,  and,  thecefoNi  i( 
affords  them  no  cause  of  action,  for  one  man  ii 
entitled  as  aeaunst  all  the  world  to  ask  another  to 
refrain  from  doing  an  act  which  that  other  may  law- 
fully omit  to  do.   Butitissaidthatthedefendante'aGti 
were  calculated  to  damage  and  were  done  witii  the 
intention  of  damaging  the  plaintiffis  in  their  boaiDe|B, 
and,  further,  that  they  were  unlawful  and  in  nstneiiit 
of  the  pUuntiffii'  right  to  trade  freely,  and  were  dose 
maliciously  and  wiUiout  just  cause  or  excuse.   Tbm 
allegations  do  not  better  the  plaantitffli*  position.  The 
intention  is  immaterial  if  the  acts  themselves  are  not 
wrongful,  and  merely  to  say  they  are  unlawfd  doa 
not  make  them  so.    That  they  resulted  in  losstolte 
plaintiffii  or  in  a  restriction  of  their  trade  is  eqoillf 
immaterial,  for  no  one  is  responsible  to  another  lorthi 
consequence  of  a  lawful  act.    It  is  useless  to  say  tiiit 
lawful  acts  are  malicious  or  are  done  without  fd 
cause  or  excuse,  for  no  lawful  act  can  be  malidoois 
a  legal  sense  nor  does  it  require  to  be  defeodn 
by  any  just  cause  or  excuse.      It  oazries  iti  j^ 
cause   or  excuse  with  it.      Oausee  of  action  ads 
out  of  acts  done,  not  out  of   intentions,  nor  tfi 
of  consequences ;   and  though  moirall^  a  man  w^ 
be  blameable    for    exercising    hia    rights  for  tbc 
mere  purpose  of  hurting  his  neighbour,  it  is  Mk 
in  my  view,  that  he  would  be  oondeinned  in  tti 
tribunal  of  public  opinion  than  that  his  inteBt0 
should  be  the  subject  of  inquiry  in  a  court  d  It** 
With  reference  to  the  intention  with  which  thes* 
charged  against  the  defendsnts  wece  dona,  I  nottf 
that  the  statement  of  claim  does  not  allege  tbili^ 
was  merely  to  dan^age  the  plaintifEs.     The  alle^*^ 
of  intention  is  consiBtent  with  a  oonoorrent  inW> 
to  benefit  the  defendants'  own  trade.     I  draw  ttt^ 
tion  to  this,  not  because  I  think  it  makes  any  ^ 
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enoe  in  point  of  law,  bnt  beoause  it  has  in  some  oases 
been  said  (I  think  erroneonsly)  that  when  a  right  is 
exerciBed  for  the  mere  purpose  of  damaging  another 
the  sot  may  become  a  tort.    It  was,  however,  npon 
the  concluoinff  words  of  paragraph  6  of  the  statement 
of  dsim  that  uie  plaintifiii  reaUy  relied.    Those  words 
are  as  foUows:  "Farther,  the  defendants  have,  as 
the  aforesaid  acts  show,  maliciotisly  combined  with 
one  another  and  with  otiiers  to  induce  the  publishers 
of  engrayings  not  to  enter  into  contracts  or  deal 
with  the  plaintiffB,   and   to   induce   others   not  to 
deal  (except  upon  terms  which  did  not  allow  the 
plaintiffs  to  do  profitable  business)  with  the  plaintiffs. 
Such  combination  was  unlawful,  witiiout  just  cause  or 
excuse,  and  has  occasioned  damage  to  the  plaintiffs." 
The   plaintiffs'    counsel    admitt^    that    upon    tbe 
authorities  the  statement  of  claim  probably  disclosed 
no  cause  of  action  apart  from  the  aUegations  of  com- 
bination and  conspiracy.    It  remains,  therefore,  only 
to  consider  whether  in  the  present  case  the  acts,  being 
lawful  if  done  by  one,  beoome  tortious  if  done  by 
seyeral  in  combination.  It  is  necessary,  in  my  opinion, 
to  define  the  word  "  conspiracy."    A  conspiracy  exists 
when  two  or  more  combine  to  do  an  unlawful  act,  or 
to  do  a  lawful  act  by  unlawful  means.    No  conspiracy 
is,  in  my  opinion,  known  to  the  law  which  has  not  for 
its  object  the  accomplishment  of  an  unlawful  act  (not 
necessarily  a  criminal  act),  or  whidi  does  not  inyolye 
the  use  of  unlawful  means.    This,  I  think,  is  the  result 
of  the  judgments  m  Kearney  y.  Lloyd  and  Mogul  Steam" 
ihip  Co,  v.  McGregor.     Further,  I  think  that,  though 
probably  all  conspiracies,  as  I  define  them,  are  criminal, 
and  therel ore  indictable,  no  conspiracy  can  giye  rise  to 
a  ciyil  action  unless  it  yiolatee,  or  threatens  to  violate, 
the  rights  of  an  individual  as  distinguished  from  the 
lights  of  the  public  at  large.     If  it  d(>es  violate  the 
rights  of  an  individual,  he  may  sue  for  damages ;  if  it 
threatens  such  a  violation,  he  may  sue  for  an  injunc- 
tion.   But  before  any  action  can  lie  a  right  in  the 
individual  must  be  violated  or  threatened.    To  use  the 
words  of  Lord  Halsbury  in  Mogul  Steamship  Co,  v. 
McOrwor,    [1892]  A.   C,   at  p.   38:   "If  no  legal 
right  has  been  iuterfered  with,  and  no  legal  injury 
inflicted,    it  is  vain  to   say  ^at  the  thing  might 
have  been  done  by  an  individual,  but  cannot  be  done 
by  a  combination  of  persons."      In  the  same  case 
Lord  Watson  says,  at  p.  41,  speaking  of  the  com- 
bined action  of  the  defendants :   *'  I  apprehend  that 
in  order  to  substantiate  their  claim  the  plaintiffs 
must  show  either  that  the  object  of  the  agreement 
was  unlawful  or  that  illegal  methods  were  resorted  to 
in  its  prosecution.    If  neither  the  end  contemplated  by 
tbe  agreement  nor  the  means  used  for  its  attainment 
were  contrary  to  law,  tbe  loss  suffered  by  the  plaintiffs 
was  damnum  sine  injuria,**    I  ought,  I  think,  to  refer 
to  the  judgment  of  Lord  Hannea  in  the  same  case.   He 
says,  at  p.  59 :  '*  I  arrive  at  the  conclusion,  therefore, 
that  the  objects  sought  and  the  means  uued  by  the 
defendants  did  not  exceed  the  Hmits  of  allowable  trade 
oompetition,  and  I  know  of  no  restriction  imposed  bv 
law  on  competition  by  one  trader  with  ano&er  with 
the  sole  object  of  benefiting  himself.     I  consider  that 
a  different  case  would  have  arisen  if  the  evidence  had 
diown    that   the    object  of   the  defendants  was  a 
malicious  one — viz.,  to  injure  the  plaintiffs,  whether 
the  defendants  should  be  benefited  or  not.    That  is  a 
question  on  which  it  is  unnecessary  to  express  an 
opinion."     As  to  this  part  of  the  judgment.  I  think, 
for  reasons  which  will  be  found  in  Lord  Herscbell's 
judgment  in  Alkn  v.  Flood — ^first,  that  the  fact  that 
the  case  was  one  of  trade  competition  is  of  no  signifi- 
oance;    and,  secondly,  that  the  acts  complained  of 
beinfc  lawful  the  object  with  which  they  were  done 
could  in  no  case  be  materiaL  In  the  present  case  I  can 
can  find  no  act  alleged  against  the  defendants  which  ^ 


amounts  to  a  violation  of  any  right  in  the  plaintiffs 
nor  can  I  find  any  act  alleged  against  tbe  defendants 
which  is  unlawful  as  against  any  other  individual  or 
against  the  public  at  large,  and  I  com^,  therefore,  to 
tbe  conclusion  that  the  statement  of  claim  disclosed 
no  cause  of  action.  I  am,  moreover,  quite  satisfien 
that  to  allow  such  an  action  as  this  to  go  to  trial  would 
merely  cause  unnecessary  loss  to  tbe  parties  and  a 
waste  of  public  time. 

As  their  lordships  differed,  Phillimore,  J.,  with- 
drew his  judgment,  and  accordingly  the  action  was 
ordered  to  be  dismissed. 

Leave  to  appeal  was  granted. 

Solicitor  for  the  defendants,  Lewis  W.  Taylor, 

Solicitors  for  the  plaintiffs,  Tyrrell  Lewis,  Lewis,  & 
Broadbent, 


ittontt  of  Appeal. 


Prom  Q.  B.  Div.  ) 

(Earl  of  Halsbury,  L.O.,  and  A.  L.  [  July  24. 

Smith  and  Yaughan  Williams,  L.J  J.)  ) 

Babon  v,  Poetslade-by-Ssa  Ubban  Distsiot 
Council,  (a.) 

Local  government — Sewers — Neglect  to  cleanse  sewers — 
Nuisance  —  Action  against  local  authority — Public 
Health  Act,  1875  (38  4?  39  Vict,  c,  55),  ss.  19,  299. 

Where  a  local  authority  has  neglected  to  perform  the 
duty  imposed  upon  them  by  section  19  of  the  Public 
Health  Act,  1875,  of  properly  cleansing  the  sewers  vested 
in  them,  and  damage  is  thereby  caused  to  an  individual, 
an  action  will  lie  against  the  local  authority  at  the  suit 
of  the  person  injured. 

Appeal  from  the  judgment  of  Mathew,  J.,  after  the 
trial  of  the  action  with  a  jury. 

The  action  was  brought  to  recover  damages  for  a 
nuisance. 

The  plaintiff  was  the  occupier  of  land  in  the 
defendants'  district.  An  open  sewer  ran  through  the 
plaintiffs'  land,  tbe  sewer  having  been  made  by  a 
private  individual  for  the  purpose  of  draining  a 
brewery  and  some  cottages  not  on  the  plaintiff's 
land. 

The  sewer  became  vested  in  the  defendants  under 
the  PubUc  Health  Act,  1875. 

Formerly  by  arrangement  between  tbe  plaintiff  and 
the  defendants  tbe  sewer  was  cleaned  out  periodically, 
and  the  defendants  paid  for  tbe  expense  thereof. 

In  1898  a  dispute  arose  between  the  plaintiff  and 
the  defendants,  and  the  result  was  that  the  sewer  was 
not  cleaned  out.  In  consequence  thereof  quantities 
of  sewage  and  filth  overflowed  on  to  the  plaintiff's 
land  and  caused  a  nuisance  and  damage  to  bim.  The 
defendants  contended  that  the  plaintiff's  only  remedy 
was  by  complaint  to  the  Local  Gh}vemment  Board 
under  section  299  of  tbe  Public  Health  Act,  1875. 

At  the  trial  the  jury  assessed  the  damages  at  £75. 
Tbe  learned  judge  held  that  an  action  would  lie  for 
neglect  of  the  daty  imposed  on  the  defendants  by 
section  19  of  the  Public  Health  Act,  1876,  of 
properly  deausing  the  sewer,  and  he  accordingly 
gave  judgment  for  the  plaintiff. 

The  defendants  appealed. 

Macmorran,    Q,C,,    and    Thorn    Drury,    for    fhe 

(a.)  Eeported  by  W.  P.  Babey,  Esq.,  Barrister-at- 
Law. 
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Babon  v.  Pobtsladb-by-Sba  Urban  Disteiot  Council.— Cohbk  v.  Tannae, 


C.A. 


defendants. — The  plalntifiTB  sole  remedy  for  the 
neglect  by  the  defendants  of  the  duty  of  properly 
cleansing  the  sewer  imposed  upon  them  by  section  19 
of  the  Pablio  Health  Act,  1875,  is  by  complaint  to 
the  Local  Gh}yemment  Board  under  seotion  299: 
Pcamore  v.  Otwaldtwistle  Urban  Council,  [1898]  A.  C. 
387,  46  W.  E.  Dig.  107  ;  Robinson  ▼.  Workinoton  Cor- 
ponOion,  46  W.  B.  453,  [1897]  1  Q.  B.  619.  The 
cases  of  Bateman  v.  Poplar  District  Board  of  Works, 
36  W.  B.  501,  37  Oh.  D.  272 ;  and  Hammond  v.  8t 
PancroB  Vestry,  22  W.  B.  826,  L.  B.  9  0.  P.  316,  are 
not  in  point,  as  there  is  no  section  in  the  Metropolis 
Mansffement  Acts  similar  to  section  299  of  the  Public 
Health  Act,  1875.  Further,  the  defendants,  as  they 
did  not  make  the  sewer,  have  only  been  guilty  of  non- 
feasance, for  which  no  action  will  He:  Attorney- 
General  ▼.  Dorking  Union.  30  W.  B.  579,  20  Ch.  D. 
595 ;  Brown  y.  Dunstable  Corporation,  47  W.  B.  538, 
[1899]  2  Gh.  378 ;  Dent  v.  Bournemouth  Corporation, 
66  L.  J.  a  B.  395,  45  W.  B.  Dig.  90. 

J.  Q.  WiU,  Q.C.,  and  Sinclair  Cox,  for  the  plaintiff, 
were  not  called  upon. 

Earl  of  Halsbxtrt,  L.0.~I  entirely  adopt  the  law 
laid  down  in  the  various  oases  which  have  beeu  cited,  but 
in  my  opinion  they  are  all  beside  the  present  question. 
The  sewer  in  question  is  vested  in  the  defendants, 
and  according  to  the  practice  previously  followed  it 
was  cleansed  at  stated  intervals,  with  the  result  that 
no  nniwnce  was  created.  The  defendants,  however, 
discontinued  that  ordinary  and  natural  mode  of 
dealinff  with  the  sewer,  and  thereby  a  nuisance  was 
created  which  occasioned  damage  to  the  land  of  a 
private  dtisen.  There  is  all  the  difference  possible 
between  the  jurisdiction  to  call  upon  a  local  authority 
to  make  niiw  sewers  or  a  new  system  of  drainage,  and 
the  jurisdiction  to  call  upon  them  to  deal  with  th«* 
existing  sewers  in  a  reasonable  and  proper  manner. 
There  is  no  question  in  the  present  case  of  making  a 
new  sewer.  The  plaintiff's  complaint  is,  that  the 
sewer,  which  is  vested  in  tiie  defendaiits,  and  which 
the  defendants  have  hitherto  dealt  with  in  a  reason- 
able and  proper  manner,  has  been  skllowed  by  tho 
defendants  to  become  a  nuisance  by  reason  of  the 
neglect  of  the  duty  imposed  upon  them  by  section  19 
of  the  Pnblic  Health  Act,  1875.  I  fail  to  see  why 
that  obUgataon  should  not  be  enforced  by  action. 
The  earlier  words  of  seotion  299  of  the  Act  of  1875, 
which  speak  of  default  in  providing  the  district  with 
sufficient  sewers,  manifesuy  have  reference  to  the 
oreatum  of  new  works.  The  only  difficulty  arises 
with  reference  to  the  succeeding  words,  as  to  default 
in  the  maintenance  of  existing  sewers.  But  when 
one  looks  at  the  context  with  which  those  words  are 
asKMiated,  it  seems  to  me  that  they  refer  to  default  in 
tiie  performance  of  a  duty  of  a  kind  somewhat  similar 
to  tnat  dealt  with  in  the  preceding  words.  The 
section  does  not  mean  that  every  time  a  local  authority 
ne|;lect  to  use  proper  diligence  in  the  management  of 
existing  sewers,  the  only  remedy  to  the  person  injured 
thereby  is  by  complaint  to  the  Local  Gh}vemment 
Board.  Where  there  is  neglect  by  the  local  authority 
in  the  management  of  existing  sewers,  and  damage 
reedlta  therenom  to  a  nrivate  citizen,  there  is  nothing 
in  the  statnte  which  taxes  away  the  ordinary  common 
law  light  of  action.  The  judgment  of  the  learned 
judge  was  therefore  right 

A*  L.  Smith,  L.J. — I  am  of  the  same  opinion, 
fleolioii  19  of  the  Public  Health  Act,  1875,  impoees 
the  duty  on  the  local  authority  of  keeping  the  sewers 
belonging  to  them  so  as  not  to  be  a  nuisance  or 
in|iirioiis  to  health,  and  of  properly  cleansing  and 
emptying  them.  Why  has  not  the  person  injured 
by  ti»e  neglect  of  that  duty  a  cause  of  action  ?  None 
of  the  authorities  cited  go  anywhere  near  saying  that 


when  a  local  authority  does  not  properly  oletue 
their  sewers,  the  only  remedy  is  by  compUint  to  th 
Local  Government  Board  under  section  299. 

YAuaHAir  Williams,  L.J.,  agreed. 

Appeal  aUowed. 

Solicitors  for  the  plaintiff,  Bodgers  d  OUhni, 

Solicitors  for  the  defendants,  Biggs-Boche,  Sawyer, 
&  Co,,  for  BuckweU  df  Berkeley,  Brighton. 


From  Q.  B.  Div.  \ 

(A.  L.  Smith,  Yaughan  Williams,  [  July  17. 

and  Bomer,  ImZJ.)  ) 

OoHEir  V.  Taitnab.  (a.) 

Landlord  and  tenant — Lease^Underlease—Covenanifdf 
quiet  ef^'oyment — "  Wit?ioui  any  interruption  hy  tk 
landlord  or  any  person  claiming  through  hin"- 
Original  leaee  with  covenant  not  to  cusign  or  undcrU 
— Grant  of  underlease  in  breach  of  covenant—8vkt- 
queni  assignment  of  reversion — Action  of  ejedmtnt  h^ 
assignees  of  reversion — Consent  of  underleuor  i» 
Judgment, 

The  defendant,  being  the  lessee  of  a  s1u>p  whitk  h 
covenanted  not  to  assign  or  underlet  without  the  apprml 
of  the  landlord,  let  the  premises  to  the  plaintiff  for  fit 
residue  of  the  term  without  having  obtained  such  appnmi 
The  sub-lease  contained  a  covenant  by  the  defendani  Ud 
the  plaintiff  should  hold  and  enjoy  the  premises  wHkad 
any  interruption  by  the  defendant  or  any  person  JawfiHii 
claiming  through  him.  Subsequently  the  superior  hod- 
lord  assigned  the  reversion,  and  the  assignees  bnmgU  a 
action  of  ejectment  against  the  defendant,  on  the  groaA 
that  he  had  forfeited  his  lease  by  breach  of  covewi 
The  defendant  ctmsented  to  judgment  being  signed  agthi 
him,  and  the  plaintiff  was  obliged  to  go  out  ofpotami^. 
In  an  action  by  the  plaintiff  against  the  defendastj" 
breach  of  covenant  for  quiet  etijoyment,  Ridiey,  /.,  f» 
judgment  for  the  plaintiff. 

Held,  on  appeal,  tluU  there  was  evidence  thsi  (if 
interruption  of  the  plaintiff  *s  tenancy  was  caused  Ui^ 
act  of  the  defendatU  in  consenting  to  a  judgmesi  knf 
signed  against  him  which  he  might  have  resiM;  at 
that,  therefore,  the  appeal  must  be  dismissed. 

Appeal  from  the  judgment  of  Bidley,  J.,  on  fnfte 
coonderatton  after  the  trial  of  an  action  with  s  jcj* 

The  action  was  brought  by  a  tenant  agsiait  hi 
landlord  to  recover  damages  for  breach  of  a  uuisai 
for  quiet  eojoyment 

By  an  agreement  dated  the  7th  of  Septembsr,  16^ 
Gh*orge  Cunningham  Smith  let  a  ahop  in  CSisspa^ 
in  the  City  of  London,  to  the  defendant  for  ttsi, 
of  three  years  from  the  29th  of  Septemhv,  1^ 
The  defendant  agreed,  inter  alia^  not  to 
underlet,  or  part  with  the  poenasion  of  the  ^ 
without  the  written  approval  of  the  landlonL  fl 
agreement  contained  a  condition  for  re-entxyl 
breach  of  any  covenant  by  the  defendant. 

By  an  agreement  dated  the  16th  of  Kottahf 
1898,  the  defendant,  without  obtaining  the  ipfnj 
of  his  landlord,  let  the  said  premioes  to  the  pw 
for  the  residue  of  the  term.  This  agreencat  fld 
tained  the  following  clause  :  "  The  landkfd  tgrt 
that  the  tenant  paying  the  rent  hereby  ressrttdtf 
performing  and  obeenring  the  oonditiooi  d  a 
agreement  on  the  part  of  the  tenant  herein 
may  peaceably  hold  and  enjoy  the  said 


(tt.)  Beported  by  F. 


O.  BUGKKE, 

at-Law. 


Bsq.,  Bsjcnt^ 
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during  the  tenanoy  without  anv  mterraptkni  by  the 
landlord  or  any  penon  lawfiuly  olainkiDg  tbrongh 
him." 

On  the  25th  of  November,  1898,  the  Bnperior 
landlord,  Georve  OunniDgham  Smith,  asflignea  the 
retetsion  to  Ezddel  Lery  and  Henry  Franks. 

On  the  16th  oi  December,  1898,  Lery  and  Franks 
served  on  the  defendant  a  notice  that  he  had  forfeited 
his  lease  by  parting  with  the  possession  of  the 
premises  withont  the  written  approval  of  the  land- 
lords. 

On  the  10th  of  January,  1899,  Levv  and  Franks 
commenced  an  action  against  the  defendant  to  recover 
possession  of  the  premises,  and  on  the  1st  of  February 
the  defendant's  solicitor  signed  a  consent  to  judgment 
in  that  action  being  signed  against  the  defendant, 
and  judgment  was  signed  accordingly;  and,  a  writ 
of  possession  having  been  directed  to  the  sheriff,  the 
plaintiff  was  obliged  to  go  out  of  possession. 

The  plaintiff  thereupon  commenced  this  action  for 
breach  of  covenant  for  quiet  enjoyment. 

At  the  trial  the  jury  assessed  the  damages  at  £160, 
and  Bidlev,  J.,  on  further  consideration,  gave 
judgment  for  the  plaintiff  for  that  amount. 

The  defendant  appealed. 

BawUnwmt  Q,C,,  and  F.  Shewdl  Cooper,  for  the 
defendant.— There  has  been  no  breach  of  the  covenant 
for  quiet  enjoyment.  The  interruption  which  the 
plaintiff  has  suffered  was  not  the  act  of  the  defendant 
or  of  any  person  claiming  through  him,  but  was  the 
act  of  the  superior  landlord :  see  Kelly  v.  Bogers,  40 
W.  B.  616,  [1892]  1  Q.  B.  910. 

Bchert  Wallace,  Q.C.,  and  iT.  S.  Simmons,  for  the 
plaintiff. 

A.  L.   B^iTH,    L.J.— It  is  clear  that  Levy  and 
Franks    were   not  entitled  to  bring  an   action    of 
ejectment  against  the  defendant.    The   defendant's 
breach  of  his  covenant  against  assignment  happened 
before    the    reversion  was  assigned   to   Levy   and 
"FrHokB;     and     there     was     therefore    no    breach 
of  covenant  conferring  on  them  a  right  of  re-entry. 
But  the  defendant  consented  to  judgment  for  posses- 
sion beings  signed  against  him,  and  in  consequence  of 
that  the  plaints  huL  to  go  out.    Bidley,  J.,  thought 
that  the  interruption  of  the  plaintiff's  tenanoy  was 
caused  by  the  act  of  the  defen&nt  in  consenting  to  a 
judgment  bdng  sisned  against  him,  which  he  might 
have    reaisted.      I   am  of   opinion  that  there  was 
evidence  on  which  the  learned  judge  might  so  find, 
and  therefore  I  think  that  the  appeal  must  be  dis- 
mistad. 

Vaitohak  Williams  and  Romeb,  L. JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Nordon  &  De  Frece, 

Solicitors  for  the  defendant,  Svjann,  Qreen,  &  Co, 


From  Q.  B.  Div. 


jfrom  ^^  IS.  inv.  i 

(A.  li.  Suiith,yaughanWilIiams,  [ 
and  Bomer,  L.JJ.)  ) 


June  21,  22. 


BUBGEB  V.  InDEMKITT  MUTUAL  MABINE  ASSUBANOE 

Co.  (Limited),  (o.) 

Inaurance,    marine — Collision  clause — **  Injury  to  the 

other  ship  or  vessel  itself  " — Wreck — Co8t  of  removal. 

A  policy  of  marine  insurance  on  hull  and  machinery 

contained  a  collision  clause  which  covered  sums  paid  by 

the  assured  in  the  event  of  a  collision  with  another  vessel 

(a.)  Beported  by  F.  O.  Eobinson,  Esq.,  Barrister- 
at-Law. 


"  in  respect  of  injury  to  the  other  ship  or  vessel  itself,** 
The  insured  ship  came  into  collision  vnth  a  tug  in  a 
river  and  sank  it.  The  wreck  of  the  tug  \uas  removed  by 
a  conservancy  board  under  tJieir  statutory  pouftrs,  and 
the  cod  of  doing  so  was  paid  to  the  board  by  the  owners 
of  the  tug  and  recovered  hy  them  from  the  assured  in  a 
collision  ttction. 

Held,  that  the  cost  of  removing  t7^  wreck  was  wA 
recoverable  by  the  ctssured  under  tJie  policy. 

Appeal  of  the  defendants  from  the  judgment  of 
Mathew,  J.,  in  an  action  tried  without  a  jury  in  the 
CommeroiEil  Court. 

The  action  was  brought  on  a  policy  of  marine 
insurance  granted  by  the  defendants  and  dated  the 
1st  of  April,  1897,  for  £3,500  on  the  hull  and 
machinery  of  the  plaintiff's  steamship  Durward  for 
twelve  months  from  the  1st  of  April,  1897. 

The  policy  contained  the  following  clause :  '*  Col- 
lision clause. — Cross-liability. — And  we  further  a^ree 
that  if  the  ship  hereby  assured  shall  come  mto 
collision  with  any  other  ship  or  vessel,  and  the 
assured  shall  in  consequence  thereof  be  found  liable 
to  pay,  and  shall  pay,  any  sums  (not  exceeding  the 
value  of  the  ship  hereby  assured)  in  respect  of  injury 
to  such  other  ship  or  vessel  itself,  or  to  the  goods 
and  effects  on  board  thereof,  or  for  loss  of  freight 
then  behig  earned  by  such  other  ship  or  vessel,  we 
will  sevmdly  pay  the  assured  such  proportion  of 
three-fourtli  parts  of  said  sums  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  ship 
hereby  assured.  .  .  .  But  this  agreement  is  in 
no  case  to  be  construed  as  extending  to  any  sums 
the  assured  may  become  liable  to  pay,  or  shall  pay, 
in  respect  to  loss  of  life  or  personal  injury  to  inm- 
viduafs  from  any  cause  whatever." 

On  the  25th  of  November,  1897,  The  Durvnrd  oeane 
into  collision  with,  and  sank,  the  tug  Victory  in  the 
Biver  Tees,  and  The  Victory  became  a  wreck,  which 
was  subsequently  dispersed  by  the  Biver  Tees  Con- 
servancy Board  acting  under  their  statutory  -powen. 

The  costs  of  dispersing  the  wreck,  £1,178  19b.  lOd., 
were  claimed  by  the  board  under  their  statutory 
powers,  and  were  duly  paid  by  the  owners  of  The 
Victory. 

In  an  action  arising  out  of  the  collision,  brought  in 
the  Admiralty  Court,  T?ie  Durward  was  held  alone  to 
blame,  and  her  owner  was  found  liable  to  pay,  and 
did  pay,  to  the  owners  of  The  Victory  the  sum  of 
£1,178  19s.  lOd. 

The  plaintiff  claimed  from  the  defendants  their 
proportion  of  that  sum.  The  defendants  pleaded  that 
the  payment  was  not  a  sum  paid  in  respect  of  injury 
to  The  Victory  itself  within  the  meaning  of  the  collision 
clause. 

Mathew,  J.,  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Carver,  Q.C,  and  Serutton,  for  the  defendants. — 
The  cost  of  removing  the  wreck  was  not  an  injury  to 
the  tug  itself  within  the  meaning  of  the  clause  in  the 
poUcy.  The  clause  clearly  does  not  cover  all  the 
damages  recoverable  in  a  collision  action,  because  in 
such  an  action  freight  to  be  earned  can  be  recovered 
{The  Argeniino,  37  W.  B.  219,  14  App.  Cas.  519), 
whereas  this  clause  onl3r  covers  freight  o^g  earned 
at  tiie  time  of  the  coUinon.  But  if  the  clause  covers 
the  cost  of  removing  the  wreck,  it  would  also  cover 
freight  then  being  earned,  and  t^e  express  stipulation 
as  to  freight  would  be  unnecessary.  The  use  of  the 
word  <* itself  "  after  the  word  *«  vessel"  shows  that 
the  underwriter's  liability  is  to  be  limited :  The  North 
Britain,  42  W.  B.  243;  The  Engineer,  46  W.  B.  630, 
[1898]  A.  C.  382.  The  proviso  exoluding  liability  to 
pay  for  loss  of  life  or  personal  injury  is  not  inoon- 
pistent  ^yj  this  view.     That  proviso  was  ipsfrtr d 
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beoanse  of  the  ooofliot  of  opinion  between  England 
and  Scotland  «8  to  whether  damages  for  loss  of  life 
or  personal  injuries  oonld  be  recovered  in  a  collision 
action :  Taylor  ▼.  Dewar,  12  W.  R.  579,  5  B.  &  8.  68; 
Coey  V.  Smith,  22  Court  of  Sess.  Cas.  (2nd  series)  955. 
Joseph  Waltmi,  Q.C.,  and  «/,  A.  Ham%lt07i,  for  the 
j^UuntifiF. — The  decision  of  Mathew,  J.,  was  right. 
The  word  **  itself  "  is  used  in  contradistinction  to  the 
words  ''  goods  and  effects  on  board  "  and  "  the  freight 
then  being  earned,"  and  has  not  the  effect  of  lindtmg 
the  underwriter's  liability  to  the  cost  of  repairing 
the  vessel,  as  contended  for  by  the  defendants.  If 
*<  yessel  itself  "  means  the  yessel,  and  nothing  but  the 
vessely  the  proviso  as  to  loss  of  life  and  personal 
injury  was  not  required. 

A.  L.  Smith,  L.J. — In  this  case  I  dissent  with 
diffidence  from  the  judgment  of  Mathew,  J.  The 
facts  are  as  follows:  The  owner  of  The  Durward 
insured  his  vessel  in  a  policy  containing  the  dause 
in  question.  That  vessel  collided  with  the  tug 
Victory  and  sent  it  to  the  bottom,  ike  collision 
being  due  entirely  to  the  negligence  of  The  Durward, 
whose  owner  has  paid  all  the  damages,  some  £3,330, 
which  the  owner  of  The  Victory  sustained.  The 
wreck  being  in  the  fairway  of  the  Biver  Tees 
Navigation,  the  conservators  under  their  statutory 
powers  dispersed  it  by  explosives  at  a  cost  of  £1,178, 
which  ^  they  claimed  from  the  owners  of  the  tug. 
They  in  their  turn  claimed  and  received  the  same 
amount  from  the  owner  of  The  Durward,  who  in 
this  action  claims  a  proportion  of  that  sum  from  the 
underwriters  contending  that  his  liability  is  covered 
by  the  collision  clause.  The  whole  question  is  whether 
it  is  covered  or  not.  Mathew,  J.,  has  held  that  it  is, 
and  the  underwriters  appeal  fiom  hisjudgment.  Now, 
the  clause  in  question  runs  thus :  [His  lordship  read 
the  collision  clause  set  out  above.]  Thus  the  obliga- 
tion of  the  underwriters  is  limited  to  three  subject- 
matters — (a)  in  respect  of  injury  to  the  other  ship  or 
vessel  itself,  (6)  in  respect  of  injury  to  goods  and 
effects  on  boani  thereof,  (c)  for  loss  of  freight  then 
being  earned  by  such  other  ship  or  vessel.  Those  are  the 
three  subject-matters.  The  underwriters  have  to  pay 
such  proportion  of  three-fourths  of  the  amount  paid 
in  respect  of  them  as  their  several  subscriptions  bear 
to  the  value  of  The  Durward,  the  ship  insured.  Now, 
pausing  there,  with  all  deference  to  Mathew,  J.,  I 
think  the  construction  of  this  clause  is  reasonably 
dear.  I  am  not  disposed  to  alter  the  words  **in 
respect  oV*  into  '*in  consequence  of,"  as  suggested 
in  the  argimient  on  behalf  of  the  respondents,  or  into 
any  other  words.  The  words  are  <*in  respect  of 
injury  to  such  other  ship  or  vessel  itself.''  The 
word  *<  itself "  is,  I  think,  strongly  in  favour  of  the 
appellants'  contention.  The  sums  paid  by  the  owner 
of  The  Dftrum'd  in  respect  of  injury  to  The  Victory 
itself  have  already  been  paid  by  the  underwriters. 
The  £1,178  paid  fordearing  away  the  wreck  is  not, 
in  my  opinion,  a  sum  paid  in  respect  of  injury  to  the 
tug  itsdf.  It  is  contended  for  the  respondent  that 
the  third  heading,  **  loss  of  frdght  then  being  earned 
by  such  other  ship  or  vessd,"  does  not  create  a 
liability  on  the  underwriters,  but  limits  an  existing 
liabili^  wide  enough  to  cover  it.  However  that 
paay  be,  it  does  not  condude  the  question.  But  it 
is  said  in  addition  there  is  the  proviso,  **  This 
agreement  shall  in  no  case  be  construed  as 
extending  to  any  Rums  the  assured  may  become 
liable  to  pay  in  respect  to  loss  of  life  or  personal 
injury  to  individuals  from  any  cause  whatever." 
It  is  contended  that  this  proviso  limits  a  liability, 
which,  but  for  the  proviso,  the  dause  would  have 
imposed  upon  the  underwriters.  But  that  is  not, 
in  my  opinion,  the  real  object  of  the  proviso.    The 


imderwriters  have  not  inserted  a  dause  imposing  a 
liability  to  pay  in  the  widest  sense  all  sums  paid  by 
tiie  assured  consequent  upon  any  injury  to  the  other 
vessd,  and  then  excepted  from  such  liability  any 
sums  paid  in  respNBct  to  loss  of  life  or  pencmal  injury 
to  individuals.  The  proviso  is,  in  my  opinion,  added 
ex  abundtinti  caitteld^  This  argument  of  the  respon- 
dent is  not  strong  enouA^h  to  induce  me  to  hold  that 
the  earlier  part  of  the  dause  imposes  a  liability  to 
pay  the  sums  claimed  in  this  action.  The  appeal  will 
therefore  be  allowed. 

YjlVQIUlr  Williamb,  L.J. — I  am  of  the  tame 
opinion.  The  assured  has  been  obliged  to  pay  to  tihe 
owners  of  The  Victory  the  expenses  of  dispenmg  the 
wreck.  He  now  daims  to  recover  those  expenses 
from  the  underwriters.  Whether  he  can  do  ao 
depends  on  the  construction  of  the  words  "  in  re^Mot 
of  injury  to  such  other  ship  or  vessd  itself  or  to  the 
goods  and  effects  on  board  thereof,  or  for  loss  of 
freight  then  being  earned  by  such  other  ship  or 
vcsmL"  Tliose  words  seem  to  me  so  dear  as  to 
require  no  explanation  whatever.  They  catalogue 
the  injuries  in  respect  of  which  the  underwriters 
undertake  to  pay  the  assiured  if  the  assured  has 
to  pay.  Primd  facie  it  is  impossible  to  say  that 
the  sum  of  money  which  the  assured  paid  for 
dearing  the  tideway  of  the  Biver  Tees  was  a 
sum  paid  "in  respect  of  injury  to  such  other 
ship  or  vessd  itsdf."  But  we  are  invited  to  put  that 
meaning  on  those  words  because  of  the  proviso  that 
«this  agreement  shall  in  no  case  be  construed  as 
extending  to  any  sums  the  assured  may  become  liable 
to  pay  in  respect  to  loss  of  life  or  personal  injury  to 
inmviduals  from  any  cause  whatever."  If  the  words 
defining  the  subject-matter  of  the  insurance  are  dear 
one  cannot  alter  them  because  of  a  proviso  which  is 
in  its  very  nature  one  which  a  prudent  underwriter 
might  think  it  advisable  to  introduce  into  every 
poUcy.  I  do  not  think  Mathew,  J.,  relied  mudi  on 
this  proviso.  His  judgment  was  based  on  the  con- 
struction of  the  earlier  part  of  the  clause,  and  I 
cannot  agree  with  the  view  he  took  of  its  meaning. 

BoMEB,  L.J. — I  agree.  One  thing  is  dear — ^vis., 
that  the  collision  clause  was  not  intended  to  make  the 
underwriters  liable  to  pay  money  for  every  injury  or 
loss  in  consequence  of  a  collision.  Their  liability  is 
limited  to  three  heads — ^injury  to  the  vessel,  injury  to 
goods,  and  loss  of  freight.  The  last  proviso  with 
regard  to  loss  of  life  is,  in  my  opinion,  quite  usdess, 
and  is  onlv  added  out  of  superabundant  caution ;  bat 
a  mere  addition,  however  usdess,  is  not  enou^  to 
alter  the  natural  construction.  If  the  construction 
proposed  by  the  respondent  is  adopted,  if,  that  ist 
'*  in  respect  of  "  is  to  oe  read  as  '*  in  oonsequenoe  of»" 
there  is  this  additional  difficulty,  that  there  would 
then  be  no  use  in  adding  "  injury  to  goods  "  or  '<  loss 
of  freight."  For  there  could  hafdly  be  an  injury  to 
goods  or  a  loss  of  freight,  through  a  collision,  which 
would  not  be  in  consequence  of  an  injury  to  the  ship 
itsdf.  So  that  the  same  difficulty  which  aiisee  on 
the  appellants'  construction  would  arise  on  the 
respondent's  also,  except  that  there  would  be  two 
usdess  dauses  instead  of  one. 

Appeal  allowed, 

Solidtors  for  the  plaintiff,  William  A.  Crump  & 
Son. 

Solidtors  for  the  defendants,  Walton*,  Johnson, 
Buhb,  &  Whatton. 
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In  re  Dk  Wilton. 
Db  Wilton  v.  Montefiobe.  (a.) 
Married  woman — Marriage — Capacity — Unde  and  niece 

— Oelebrati<m  abroad — Domicit—^ewa — Marriage  Act, 

1836  (6  <fc  7  Will.  4,  c.  85),  «.  2— Jfarr^e  Ad,  1840 

(3  <fe  4  Ftrf.  c.  72),  a.  b— Marriage  Ad,  1836  (6  cfe  6 

PFtW.  4,  c.  64). 

A  marriage  between  a  niece  and  an  unde,  who  are 
membere  of  the  Jewish  faith  and  domiciled  British 
subfeeta,  is  invalid,  although  celebrated  abroad  where 
such  a  marriage  would  be  legal. 

This  was  a  summoiui  rairiog  a  question  as  to  the 
shares  into  which,  in  the  eyents  which  had  happened, 
the  residuary  estate  of  the  testatrix,  Mrs.  Laura 
JudiUi  De  Wilton,  was  divisible. 

This  involved  a  further  question  as  to  the  validity 
of  a  marriage  contracted  between  a  daughter  of  the 
testatrix  and  her  maternal  imde,  both  of  the  parties 
being  of  the  Jewish  faith  and  the  marriage  having 
been  solemnized  according  to  the  rights  and  usages 
of  the  Jews  at  Wiesbaden,  where  such  a  marriage 
would  have  been  legal. 

The  testatrix  by  her  will  dated  the  30th  of  July, 
1889,  gave  certain  stocks  and  securities  to  her  trustees 
upon  trust  to  divide  the  same  into  three  equal  shares, 
and  declared  that  her  trustees  should  stand  possessed 
of  one  of  such  shares  upon  trust  to  pay  the  income 
thereof  to  her  daughter,  Oonsueloe,  during  her  life, 
and  after  her  deatii  to  sttuid  possessed  of  such  share 
in  trust  for  the  children  or  remoter  issue  of  such 
daughter  bom  or  to  be  born  during  her  life,  or  within 
twenty-one  years  after  her  death,  as  the  daughter 
should  appoint,  and  in  default  of  appointment  in  trust 
for  aU  the  children  cf  the  daughter,  who  being  sons 
should  attain  twenty-one  or  being  daughters  should 
attain  that  age  or  marry.  And  if  there  should  be  no 
child  or  other  issue  of  such  daughter  who  should 
attain  twenty-one,  or  being  daughters  should  marry, 
then  after  the  death  of  the  daughter  and  default  or 
failure  of  children  or  issue,  the  testatrix  declared  that 
the  said  share  of  the  trust  fund  should  accrue  to  the 
shares  of  any  other  daughter  or  daughters  who  should 
be  living  at  her  death  in  equal  shares.  And  the 
testatrix  further  declared  that  the  trustees  should 
stand  possessed  of  another  of  such  one-third  shares 
upon  the  like  trusts  in  favour  of  her  daughter 
Kngenie  and  her  issue. 

After  disposing  of  the  remaining  one-third  share  the 
testatrix  save  her  residuary  estate  to  the  trustees  in 
trust  for  ail  her  children,  including  any  who  miffht  have 
died  in  her  lifetime  leaving  issue  U  via  g  at  thedeath  of 
the  testatrix,  and  so  that  the  share  of  any  child  who 
might  have  died  in  her  lifetime  leaving  issue  as  afore- 
said should  devolve  on  his  or  her  representatives  in  the 
same  manner  as  if  he  or  she  had  survived  the  testatrix 
and  died  immediately  after  her.  And  she  directed 
that  the  trustees  should  retain  the  share  of  each 
daughter  in  the  residuary  trust  fund  and  hold  the 
same  upon  the  like  trusts  in  favour  of  each  such 
daughter,  her  ohildrian,  or  issue,  as  were  thereinbefore 
declared  of  and  concerning  their  said  resx>ective  one- 
third  share  of  the  before-mentioned  trust  fund. 

By  a  oodidl  dated  the  12th  of  June,  1893,  the 
testatrix,  after  reciting  that  her  daughter  Eugenie 
had  recently  died,  revoked  the  trusts  in  favour  of 
Eugenie  and  her  issue,  of  and  concerning  the  one- 

(a.)  Beported  by  Paxtl  Stbickland,  Esq.,  Barrister- 
at-Law. 


third  share  of  the  first-mentioned  trust  fund,  and 
disposed  of  it  otherwise,  and  in  all  other  respects  she 
confirmed  her  will.  She  afterwards  made  further 
codicils,  which  did  not  affect  the  present  question. 

On  the  30th  of  January,  1899,  the  testatrix  died. 

The  question  arose  as  to  the  share  which  would 
have  come  to  the  daughter  Eu^;enie  if  she  had  sur- 
vived her  mother.  Mrs.  De  Wilton  was  by  birth  a 
Jewess,  but  married  a  Christian  in  accordance  with 
the  rites  of  the  Church  of  England.  Her  daughter 
Eugenie  was  brought  up  as  a  Christian.  In  1876 
Eugene  De  Wilton  became  engaged  to  be  married  to 
her  maternal  unde,  Joseph  Gbmpertz  Montefiore. 
Both  were  British  subjects  domiciled  in  England. 
Mr.  Montefiore  was  an  adherent  of  the  Jewish  faith. 
Miss  De  Wilton  was  desirous  of  being  admitted  to  the 
same  faith,  but  could  not  be  so  admitted  according  to 
the  rules  of  the  synagogue  to  which  Mr.  Montefiore 
belonged,  nor  could  she  be  married.  They  there- 
fore went  to  Wiesbaden,  in  G^ermany,  where,  on 
the  20th  of  August,  1876,  they  went  through  the 
form  of  civil  marriage,  and  afterwards  of  marriage 
according  to  the  custom  and  practice  of  the  Jews.  At 
that  time  Miss  De  Wilton  had  not  been  formally 
admitted  into  the  Jewish  faith,  but  she  was  so 
admitted  at  Paris  on  the  17th  of  September,  1876 ; 
and  afterwards,  on  the  same  day,  she  there  went 
through  the  form  of  marriage  with  Mr.  Montefiore 
according  to  the  Jewish  custom  and  practice.  The 
evidence  showed  that  such  a  marriage  was  valid 
according  to  the  law  in  force  ab  Wiesbaden.  There 
were  issue  of  the  mariiage  five  children,  of  whom  four 
were  still  living.  The  testatrix  appeared  in  her  life- 
time to  have  recognized  them  as  children  of  ht-r 
daughter.  The  question  was  whether  the  testatrix's 
daughter  Eugenie  left  children  or  issue  within  the 
meaning  of  the  will  of  the  testatrix. 

Dicey,  Q.C. ,  and  B.  Cohen,  appeared  for  the  children 
of  the  dlaughter. 

Henriques,  for  other  parties* 

Btibling,  J.,  after  stating  the  facts,  said  that  two 
contentions  were  raised  on  behalf  of  the  children^- 
(1)  that  the  marriage  was  valid;  if  so,  they  were 
children  of  the  testatcix's  daughter  according  to  the 
strictest  construction  of  the  word ;  and  (2)  that,  even 
if  the  marriage  were  invalid,  the  language  of  the  will 
was  such  as  to  include  them  under  the  designation 
*'diildren"  as  used  m  the  will  of  the  testatrix. 
Considering  the  second  point  first,  it  was  based  on  the 
doctrine  laid  down  by  Lord  Cairns  in  Hill  v.  Crook,  22 
W.B.137,L.B.  6H.  L.  265,  andbytheCourt  of  Appeal 
in  In  re  JodreU,  38  W.  B.  721,  44  Ch.  D.  590— via., 
that  the  will  was  to  be  taken  as  a  dictionary  to  find 
the  meaning  of  the  terms  used  by  the  testatrix*  If, 
for  example,  the  testatrix  had  referred  to  her  daughter 
Eugenie  as  the  wife  of  Mr.  Montefiore  (as  she 
had  done  with  respect  to  her  two  sisters),  there 
would  have  been  no  difficulty  in  holding  that  the 
children  of  Eugenie  must  include  those  who  had 
sprung  from  the  union  referred  to.  Unfortunately, 
nothing  of  the  kind  was  found  in  the  testamentai^ 
dispositions  of  the  testatrix.  What  were  rdied  on 
were  the  trxpressions  found  in  the  codicil,  and 
particularly  the  confirmation  of  the  will  found  in 
it.  If  in  the  will  or  codioQ  anything  had  been 
found  showing  an  indication  in  Uie  will  that  the 
testatrix  regarded  her  daughter  Eugenie  as  having 
left  children  or  issue  her  surviving,  I  would  wilUnffly 
have  applied  the  rule  to  which  I  have  referred ;  out 
after  careful  examination  of  those  instruments  I  have 
failed  to  find  anything  which  satisfies  me  that  the 
testatrix  used  the  word  "  issue"  or  "  children"  other- 
^^6  than  ux  th^  proper  legal  meaning,  and  I  am 
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unable  to  deoide  on  that  ground  in  f  aTour  of  the 
children. 

I  haye  now  to  consider  the  first  point— viz.,  the 
yalidity  of  the  marriage.  It  was  not  disputed  that 
the  marriaffe  of  an  unde  and  niece,  beinff  British 
subjects  domiciled  in  England,  was  void  under 
the  statute  6  &  6  Will.  4,  c  54.  That  depended 
on  the  enactments  contained  in  32  Hen.  8,  c.  38, 
as  judicially  interpreted,  the  leading  authorities 
being  Coke's  2nd  Inst.,  p.  683;  Reg.  v.  Ohadwick, 
11  Q.  B.  173;  and  Brook  ▼.  Brook,  9  W.  B.  461,  9 
H.  L.  Gas.  193.  The  last-mentioned  case  established 
that  such  a  marriage  was  Toid  although  celebrated  in 
a  country  where  it  would  be  legal  as  between  parsons 
domiciled  there.  It  was  said,  noweyer,  that  none  of 
those  statutes  had  any  application  to  Jews,  and  it  was 
contended  that  two  such  persons,  if  of  the  Jewish 
persuasion,  might  according  to  English  law  contract 
a  valid  marriage.  There  was  no  decision  to  that 
effect.  The  argument  was  based  on  the  language  of 
Lord  Stowell  in  the  case  of  Litido  v.  Bdisario,  1  Hagg. 
Cons.  216,  and  on  that  of  the  Legislature  in  various 
Acts  of  Parliament  dealing  with  the  subject  of 
marriage.  The  history  of  the  Jews  in  this  country,  so  far 
as  it  was  material  to  the  present  question,  was  given  in  a 
note  to  the  report  of  Lindo  v.  BeHsarto,  1  Hagg.  Cons. 
217.  From  that  time  forward  (1673)  the  Jews 
appeared  to  have  been  permitted  to  reside  in  England 
and  to  practise  the  rites  of  their  religion,  and  in  par- 
ticular to  solemnize  marriages  according  to  their  own 
Qsaffes.  For  a  lonf^  time  no  lej;islative  provision  was 
made  on  tihe  subject  of  their  marriages;  but  by 
section  18  of  Lord  Hardwioke's  Act  (26  Geo.  2,  c  33), 
hitituled  ''An  Act  for  the  better  nreventing  of  clan- 
destine marriages,"  it  was  enacted  that  ''nothing  in 
this  Act  contained  shall  extend  to  that  part  of  Gbeat 
Britain  called  Scotland,  nor  to  any  marriages  among 
the  people  called  Quakers,  or  amongst  the  persons 
professing  the  Jewish  religion,  where  both  the  parties 
to  any  such  marriage  shall  be  of  the  people  called 
Quakers,  or  persons  professing  the  Jewish  religion 
respectively,  nor  to  any  marriages  solemnized  beyond 
the  seas.'*  In  that  state  of  things  the  case  of  Lindo  v. 
Btiiaario  was  decided.  It  was  the  first  case  in  which 
the  validity  of  a  Jewish  marriage  was  considered  by 
an  ecclesiastical  court.  In  dealing  with  it  Lord 
Stowell  used  language  which  would  not  have  been 
inappropriate  if  the  question  before  him  had 
related  to  the  capacity  of  the  contracting  parties  as 
well  as  to  the  formalities  of  the  marriage.  In  Uot, 
however,  the  question  related  to  the  formalities 
only;  it  was  one  of  intricacy  and  difficulty,  and 
I  am  unable  to  find  anything  in  the  judgments 
which  indicated  that  the  observations  to  which  I 
have  referred  were  directed  to  anything  beyond  that 
which  the  learned  judge  was  called  on  to  decide; 
certainly  I  cannot  look  on  them  as  an  authority 
for  the  proposition  that  the  capaci^  of  members 
of  the  Jewish  faith  to  contract  marriage  was  regu- 
lated by  their  own  law  and  not  by  the  law  of  this 
country.  The  question  in  Beg,  v.  MiUis,  10  GL  & 
Fin.  634,  was  also  one  of  form,  and  to  it  the  remarks 
of  Lord  Brougham  (see  p.  736)  and  Lord  Campbell 
(see  p.  794).  cited  in  argument,  appear  to  have  been 
addraesed. 

I  now  turn  to  the  language  of  the  statutes.  Belianoe 
wa8ohiefiyplaoedonthatfoundin6&  7  Will.4,  c  85. 
8.  2,  and  3  &  4  Yict  c  72,  s.  5,  where  it  was  enacted 
that  persona  profesainff  the  Jewish  religion  may  con- 
tinue to  contract  and  solemnize  marriage  acoord- 
iDg  to  the  usaf^es  of  the  said  persons.  It  was 
oontended  that,  inasmuch  as  ccmtract  was  spoken  of 
in  addition  to  solemnization,  it  must  ba  taken  that 
the  Legislature  had  treated  as  valid,  marriages  con- 
tracted in  accordance  with  the  rules  of  the  Jewish 


law,  not  merely  as  regards  the  form  of  marriage,  bat 
also  as  to  the  capacity  of  the  contracting  partiei. 
I  am  unable  to  arrive  at  that  condnsion.  In  the 
first  place,  the  word  "  usages "  was  more  ^t 
with  r<*gard  to  matters  of  form  than  in  relatioa 
to  capacity  of  parties.  Next,  both  these  statutes 
(like  26  Geo.  2,  c.  33)  dealt  with  the  formalities  of 
marriage,  and  an  enactment  wiUi  respect  to  capacity 
was,  primd  facU  at  least,  beyond  the  purview  of  them. 
Again,  in  the  statute  10  &  11  Vict.  o.  58,  passed  for 
the  express  purpose  of  remoTing  doubts  as  to  the 
validity  of  the  marriages  of  Quakers  aud  Jews 
'^solemnized  accordio^  to  the  usages  of  those 
denominations  respactively,"  it  was  dedarel  and 
enacted  *'  that  all  marriages  so  solemnized  as  aforesaid 
were  aud  are  good  in  law  to  all  intents  and  purposes 
whatsoever";  that  declaration  and  enactment 
related  to  form  only.  It  was  further  to  be  remarked 
that,  although  in  the  statutes  jost  mentioned,  as  in 
many  others  relating  to  formalities  of  marriage  (as, 
for  example,  4  Gdo.  4,  c.  76;  19  &  20  Vict  c  119  ; 
and  61  &  62  Yict.  c.  58),  there  was  found  an  express 
exception  of  Jewish  marriages,  there  was  no  such 
exception  in  5  &  6  Will.  4,  c  54,  which  dealt  with 
capacity.  In  my  opinion,  therefore,  the  marriage 
in  question  was  not  valid  according  to  the  law 
of  England,  and  the  fund  must  be  distribnted  on 
the  footing  of  the  testatrix*s  daughter  Bagame 
having  died  in  her  lifetime  without  leaving  inne. 

Solicitors,  Emanud  &  Simmondi. 


May  29 ;  Jane  1. 


Chan.  Div.        | 
Cozens-Hardy,  J.  j 

In  re  Ohant. 
Ghamt  v.  Lbmok.  (a.) 

TFtW— (7oiM<rac<io»— " Die  unmarried*' — Seooiularjf 
meaning. 

TeaUUrix  by  her  will  directed  her  UnuieeB  to  divOg 
a  certain  fund  between  two  benefidarieB  if  her  hmiher 
"  thaU  die  unmarried  and  without  leaving  ang  chUdnm 
or  a  child  who  ehall  attain  twentg^one  years."  The 
brother  died  leaving  a  widow,  biU  no  chUd,  eurviwiag 
him. 

Held,  that,  in  thie  case,  the  wordi  "  die  unfnarried  ** 
meant  "  die  without  leaving  a  wife,'*  and  that  there  was, 
there/ore,  an  intestacy. 

Summons. 

The  testatrix  A.  M.  Ohant  by  her  will  gave  a  file 
interest  ia  her  residuary  real  and  peraonal  estate 
(subject  to  the  discretion  of  trustees)  to  her  brottsr 
Frederick  Ohant,  and  after  his  death  lor  his  chfldrsa, 
"  but  if  he  shall  die  unmarried  and  witlioat  laariaf 
any  children  or  a  child  who  shall  attain  tw«nty-oas 
years,*'  then  the  trust  fund  was  to  be  divided  beitwa 
Kitty  Lemon  and  Sarah  Hawkina.  Frederick  Gbaat 
who  survived  the  testatrix,  died  leaving  a  wider 
but  never  having  had  a  child. 

The  question  to  be  decided  was  wbeQiir 
an  intestacy  or   whether  Kitty  Lemosi  and 
Hawkins  were  entitled  to  the  oontingesit  gift* 

B,  J,  Parker,  for  next-of-kin. — ^It  ia  clear  tint  tki 
meaning  of  the  words  " die  nnmacried*'  here  m**dm 
without  having  a  wife  at  the  time  of  deatk."  Bf 
adooting  this  reading  only  can  the  phzaaa  be  ^uk 
intelligible. 

He  referred  to  the  oases  of  Doe  v.  Cooke,  7  Rast30; 

(a.)  Beported  by  J.  H.  Dayibs,  Esq..  Barastor-ah 
I*w. 
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High  Coubt. 


Bbnrbtt  (Appbllant)  v.  Habdino  (Bbspoitdbnt). 


High  Coxtbt. 


Doe  Y.  Baufding,  2  B.  &  Aid.  441 ;  In  re  Sander's 
Trutta,  14  W.  R.  576,  L.  E.  1  Bq.  676. 

Ingle  Joyce,  for  the  representative  of  Kitty  Lemon. 

Lighiwood,  for  the  representatiTe  of  Sarah  Hawkms. 
—The  primary  meaning  of  '^  die  unmarried"  is  "  die 
without  having  been  married."  This  case  is  covered 
by  Maherley  t.  Strode,  3  Ves.  450 ;  Bell  v.  Phyn,  7 
Ves.  453 ;  In  re  Sergeant,  32  W.  B.  987,  26  Gh.  D. 
575 ;  Grey  v,  PearBon,  6  W.  B.  454,  6  H.  L.  Cae.  61. 

Cozens-Habdy,  J. — Two-  meanings  might  be 
attached  to  the  words  "  die  unmarried."  The  primary 
meaning  was  ''die  having  never  been  married." 
That  meaning  did  not  fit  in  with  the  context  in  the 
will  before  the  court.  The  secondary  meaning  was 
"  die  without  If  aving  a  wife."  This  appeared  to  be 
the  correct  reading  in  the  present  case,  as  it  made 
clear  the  meaning  of  all  the  words  in  the  clause. 
There  was,  therefore,  an  intestacy,  and  there  must  be 
a  declaration  accordingly. 

Solicitors  for  the  applicants,  Oeare,  Son,  ib  Peaee. 

Solicitors  for  the  respondents,  Bowcliffee,  Rawle,  & 
Co,;  Sole,  Turner,  &  Knight,  for  Blake,  Eted,  A 
Lapthorn,  Portsmouth. 


Q.  B.  Div.  1  T„„^  • . 

(Grantham  and  ChanneU,  JJ.)  f  ^^^^  ^*- 

Bbnnbtt  (Appellant)  v.   HABDlxa  (Respondent),  (a.) 

Metropolis  —  Public  health  —  Sanitary  ctfnveniences — 
Stdbleyard—*'  Wwkplace  ''^Persons  "  in  attend- 
ance ''--Public  HeaUh  (London)  Act,  1891  (54  &  55 
Vict.  c.  76),  «.  38. 

Section  38  of  the  Public  Health  (London)  Act,  1891, 
provides  that  every  factory,  workshop,  and  workplace 
shall  be  provided  with  sufficient  and  suitable  accommo- 
dation in  the  way  of  sanitary  conveniences,  regard  being 
had  to  the  number  of  persons  employed  in  or  in  attendance 
at  such  building. 

Held,  that  the  stable-yard  and  stables  of  a  cab  pro- 
prietor, where  a  number  of  men  were  employed  as  horse- 
keepers  and  cab-deaners,  and  where  cabdrivers  were 
daily  in  attendance  for  the  hiring  of  cabs  and  horses, 
constituted  a  **  workplace "  within  the  meaning  of  the 
section,  and  that  the  cabdrivers  were  *^in  attendance'' 
at  the  premises,  and  that  sanitary  conveniences  must  be 
provided  for  the  persons  employed  in  the  premises  and 
for  the  cabdrivers  who  came  there  to  hire  cabs. 

Case  stated  by  Mr.  Bros,  metropolitan  police 
magistrate  sitting  at  Glerkenwell  police-court. 

The  respondent  EEarding  was  summoned  to  answer 
the  complaint  made  by  the  appellant  Bennett,  sanitary 
inspeotor  to  the  Holbora  District  Board  of  Works, 
wlblch  charged  that  the  respondent,  being  the  ocon- 
pier  or  ownfr  of  the  premises  9,  10,  16,  17, 18,  27,  35, 
38,  and  44,  Ormond-yard,  within  the  district  of  the 
board*  did,  on  the  Ist  of  January,  1900,  unlawfully 
fail  to  provide  sufficient  and  suitable  accommodation 
in  the  way  of  sanitary  conveniences  for  the  persons 
employed  in  or  in  attoidance  at  the  above-mentioned 
premiaea,  contrary  to  the  provisions  of  section  38  of 
the  Pablio  Health  (London)  Act,  1891. 

The  msg^trate  dismissed  the  complaint,  but  without 
ooatff. 

Section  38  of  the  Public  Health  (Louduu)  Act,  1891 
(64  &  55  Vict.  c.  76),  is  as  follows  :  •*  Every  factory, 
workahopt  and  workplace,  whether  erected  before  or 

(a.)  Beported  by  Sir  Shbbston  Bakbe,  Bart., 
Barrister-at-Law. 


after  the  passing  of  this  Act,  shall  be  i»rovided  with 
sufficient  and  suitable  accommodation  in  the  way  of 
sanitary  conveniences,  regard  being  had  to  the  number 
of  persons  employed  in  or  in  attendance  at  sooh 
building    .     .     ." 

(2)  '*  Where  it  appears  to  a  sanitary  authority  that 
this  section  is  not  complied  with  in  the  case  of  any 
factory,  workshop,  or  workplace,  the  sanitary  autho- 
rity shall,  by  notice  served  on  the  owner  or  occupier 
of  such  factory,  workshop,  or  workplace,  require  him 
to  make  the  alterations  and  additions  necessary  to 
secure  such  compliance,  and  if  the  person  served  with 
such  notice  fails  to  comply  therewith  he  shall  be 
liable  to  a  fine  not  exceeding  twenty  pounds,  and  to 
a  fine  not  exceeding  forty  shillings  for  every  day 
after  conviction  during  which  the  non-compliance 
continues." 

At  the  hearing  of  the  complaint  the  following  facts 
were  proved  or  admitted : 

That  the  appellant  was  the  sanitary  inspector  to 
the  Holbom  Boatd  of  Works. 

That  the  board  of  works  was  the  sanitary  authority 
for  the  Holborn  district,  and  had  duly  authorized  the 
appellant  to  serve  a  notice  as  required  by  section  38 
(2)  of  the  Public  Health  (London)  Act,  1891,  upon 
the  respondent,  and  to  make  the  comphdnt. 

That  the  premises  consisted  of  texi  stables  and  a 
stable-yard,  and  were  in  the  occupation  of  the 
respondent,  who  is  a  cab  proprietor  in  a  large  way 
of  business. 

That  the  respondent  kept  upon  these  premises 
110  horses  and  a  large  numbsr  of  cabs  of  which  he 
was  the  owner. 

That  the  respondent  employed  upon  the  premises 
a  number  of  men  as  horse-keepers  and  cab-deaners 
for  the  purpose  of  attending  to  the  horses  and  cabs. 

That  the  business  of  the  respondent  consisted  in 
letting  out  these  cabs  and  horses  by  the  day  to 
drivers,  and  that  the  cabdrivers  were  dail]^  in 
attendance  at  the  premises  for  the  purpose  of  hiring 
the  horses  and  cabs,  changing  horses  and  returoing 
the  horses  and  cabs  after  use* 

That  the  horse-keepers  and  'cab-deaners  when  not 
at  work  Uved  with  their  respective  families  in  different 
rooms  having  sanitary  conveniences,  situate  over 
different  portions  of  the  premises. 

'Hiat  in  the  stables  and  stable-yard  there  was  no 
accommodation  in  the  way  of  sanitary  conveniences 
for  the  horse-keepers  and  cab-deaners  employed 
therein. 

That  many  complaints  of  the  want  of  sanitary 
conveniences  had  been  made  to  the  appdlant  and  to 
the  board. 

It  was  contended  before  the  magistrate  on  behalf 
of  the  appellant  (a)  that  the  premises  were  a 
'^workplace"  within  the  meaning  of  section  38  (1) 
of  the  Public  Health  (London)  Act,  1891 ;  and  ]b) 
that  as  the  respondent  had  after  receiving  tne 
notice  required  by  section  38  (2)  failed  to  comply 
therewith,  or  to  provide  any  accommodation  at  the 
premises  for  the  use  of  persons  employed  in,  or  in 
attendance  thereat,  he  was  liable  to  tiie  penaltiea 
imposed  by  section  38  (2)  of  the  Act. 

It  was  contended  on  behalf  of  the  respondent  (a) 
that  the  premises  were  not  a  "work^lue"  within 
the  meaning  of  the  Act ;  and  (b)  that  if,  contrary  to 
the  respondent's  contention,  the  premises  were  a 
**  workplace "  within  the  meaning  of  the  Act,  fchen 
that  the  cabdrivers  were  not  '* in  attendance*'  at  the 
premises  within  the  meaning  of  the  Act 

The  magistrate  dismissed  the  oomplaont,  as  he  was 
of  opinion  that  the  premises  were  not  a  "  workplace  " 
efusdem  generis  with  factory  or  workshop ;  uid 
further,  ^t  cabdrivers  were  only  in  attenouioe  as 
customers    dsA  t^ere  was  no  duty  thrown  upon  the 
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respondent  to  provide  sanitary  conveniences  for 
them. 

The  questions  for  the  opinion  of  the  court  were: 
first,  whether  the  stables  and  stable-yard  were  a 
**  woikplace  *'  within  the  meaning  of  the  Act ;  and, 
secondly )  whether  cabdrivers  were  persons  '*  in 
attendance  at  such  building  "  within  the  meaning  of 
the  Act. 

Thtf  arguments  were  similar  to  those  before  the 
magistrate. 

CotiriJiope  Munroe  {W,  Leese  with  him),  for  the 
appellant. 

Macmorran,  Q,G,  {Ellis  Griffiths  with  him),  for  the 
respondent. 

Gbantham,  J.— In  my  judgment  the  learned 
magistrate  was  wrong  as  to  the  meaning  of  the 
expression  **  workplace,"  and  as  to  those  ''in  attend- 
ance "  there.  We  think  he  ought  to  have  convicted 
the  respondent.  The  magistrate  has  found  in  the 
case  that  these  cabdrivers  were  daily  in  attendance  at 
the  premises.  We  all  know  that  a  business  of  this 
kind  does  not  consist  merely  in  the  cabdiiver  taking 
out  one  horse  and  one  cab  in  the  morning  and  not 
ooming  back  with  the  horse  and  cab  till  the  night. 
The  cabdriver  requires  a  dhang^  of  horses  during  the 
day.  He  ffoes  in  the  mominff,  goes  back  affain 
during  the  &y,  and  returns  in  uie  evening,  and  so 
on.  I  cannot  suggest  any  class  of  men  who  would  be 
more  likely  to  need  this  accommodation  than  these 
cabdrivers  while  waiting  about  in  the  stable-vard.  I 
think  they  were  in  attendance  there,  and  I  think  the 
magistrate  was  right  in  so  holding,  but  I  think  he 
was  wrong  when  he  said  that  because  they  were  in 
attendance  as  customers  they  were  not  in  attendance 
within  the  meaning  of  the  Act.  They  were  in 
attendance  there,  and  sanitary  conveniences  ought  to 
have  been  provided  for  them.  The  other  question  is 
whether  this  was  a  "  workplace  "  or  not.  I  think  it 
was,  and  I  cannot  imagine  a  word  more  suitable  to 
describe  this  place  than  the  term  "  workplace.** 
Hor8e-ke^>ers  and  cab-cleaners  come  there  and  work 
there  aU  day,  and  the  work  is  all  done  in  a  limited 
area.  In  my  opinion  this  was  no  ground  for  saying 
that  to  be  a  workplace  it  must  be  ^'usdem  generis  with 
the  two  things  before  it — ^namely,  factory  and  work- 
shop, and  that  it  must  be  a  place  where  something  is 
manufactured.  To  adopt  that  view  would  be  to 
largely  take  away  the  value  of  the  section.  In  my 
judgment  these  premises  were  a  workplace,  and  the 
cabdrivers  were  in  attendance  there  within  the 
meaning  of  this  section.  The  respondent  ought  there- 
fore to  Save  been  convicted. 

Ohannell,  J. — ^I  am  of  the  same  opinion.  The 
first  question  is  whether  this  stable-yard  is  a  work- 
place. Even  assuming  that  Uxe  doctrine  of  ejusdem 
getieris  applies— and  I  do  not  feel  sure  that  it  does 
i^ply — but  assuming  that  it  does  apply,  that  does 
not  mean  a  similarity  with  a  factory  or  workshop  in 
the  work  that  is  done  there,  but  it  must  mean  a 
similarity  with  reference  to  the  objects  of  the  Act  of 
Parliament,  a  similarity  in  keeping  persons  employed 
on  the  premises  for  a  oonsideraole  length  of  tune,  but 
not  a  similarity  in  respect  of  the  work  done  in  a 
factory  or  workshop.  A  workplace  must  be  a  place 
where  work  is  done  permanently  and  where  persons 
assemble  together  to  do  work  permanently.  That 
being  so,  these  stables  are,  as  it  seems  to  me,  a  work- 
place witbin  the  meaning  of  this  section.  Then  some- 
one or  other— it  is  not  (uear  from  the  Act  whether  it 
i«  to  be  the  magistrate  or  the  sanitary  authority — ^has 
to  judge  of  the  sufficiency  of  the  accommodation  in 
the  way  of  these  sanitary  conveniences.  He  has.  in 
the  first  place,  to  take  into  aoooont  all  the  persons  | 


who  are  employed  there,  and  when  he  has  oonsidersd 
the  sufficiency  of  the  accommodation  for  those  em- 
ployed there,  then  he  has  to  consider  the  number  of 
those  who  are  in  attendance  there,  and  who  are  likely 
to  be  there  for  a  considerable  length  of  time,  so  as  to 
bn  Ukely  to  use  these  conveniences.  Those  *'m 
attendance  "  mean  persons  who  are  in  fact  upon  the 
premises  for  a  considerable  length  of  time,  and 
they  are  not  the  less  in  attendance  because  they 
are  there  as  customers.  The  purpose  or  object 
for  which  they  are  on  the  premises  does  not  seem  to 
me  to  affect  the  questiou  whether  they  are  in  attend- 
ance there  or  not.  I  had  some  doubt  as  to  whether 
the  case  finds  that  these  cabdrivers  were  on  the 
premises  for  a  sufficient  length  of  time  to  entitle  os  to 
say  that  they  were  in  attoodance,  but  the  purpose  o! 
their  being  there  as  customers  does  not  prevent  thsa 
from  being  in  attendance  if  they  otherwise  would  be 
so.  I  think,  therefore,  that  the  magistrate  ought  to 
have  convicted  the  respondent. 
Appeal  allowed.  Case  remitted  to  (he  magittraie. 
Solicitor  for  the  appellant,  Matthew  E.  Hale, 
Solicitors  for  the  respondeat,  MarpoU  A  MarpcU, 


June  12. 


Q.  B.  Div.  I 

(Ghnntham  and  Ghannell,  JJ.)  j 
Magkbell  and  Anotheb  V,  JusTiCBS  OF  Bbentfobd 

Division  of  Middlbbbx.  (a.) 
Licensing  law—Beerhouse— Licence^PriviUgetl  house— 

No  heer  sold   in    beerhouse—Application    to   rp«w 

licence—Jurisdiction  of  justices  to  re/use  reMwal— 

Wine  and  Beerhouse  Act,  1869  (32  <fe  33  Fid.  c.  27), 

M.  8,  19. 

A  beerhouse  was  licensed  prior  to  May^  1869,  oatf 
remained  continuously  licenced  down  to  1898,  hwt  m 
beer  had  been,  sold  in  the  house/or  many  years,  A  not 
tenant^  who  had  become  the  occupier  of  the  premises  and 
who  intended  to  carry  on  the  business  of  the  bearhomse, 
but  to  whom  a  transfer  of  the  licence  had  been  refusei 
applied  at  the  annual  licensing  meeting  for  a  renewal  of 
the  licence. 

Held,  that  the  justices  had  no  jurisdiction  U>  refim  tk 
renewal  on  the  ground  that  no  beer  had  been  soid  in  tk 
house  or  that  the  house  was  not  required  by  the  neigl- 
bourhood,  but  that  they  were  limited  by  section  19  o/Ck 
Wine  and  Beerhouse  Act,  1869,  to  the  four  yrommii 
specified  in  section  8  of  that  AcL 

Oase  stated  l^the  court  of  quarter  sessions  for  tbe 
county  of  Midalesez. 

An  appeal  was  heard  by  the  oourt  of  quKtar 
sessions  against  a  refusal  of  the  lioensing  jnstiees  ior 
the  Brentford  Division  to  grant  by  way  of  renewal  • 
beerhouse  certificate  in  respect  of  the  Brittania  1^ 
beerhouse,  Twickenham,  to  one  Shepherd,  ijbm  iMCMym 
of  the  premises.  On  this  appeal  Mackrell,  the  owav 
of  the  premises,  and  Shephera,  the  occupier,  w«re  the 
appellants,  and  the  Uoensing  justioes  of  the  Brenftloi^ 
division  were  the  respondentii. 

The  following  facts  were  proved  or  admitted : 

The  premises  were  premises  in  respect  of  whiek  » 
beerhouse  licence  for  the  sale  by  retell  of  beer  sad 
cider  to  be  consumed  on  the  premiaea  was  in  fam 
on  the  1st  of  May,  1869,  and  such  Uoeooe  had  bs« 
(within  tiie  meaning  of  section  7  of  the  Wine  «tf 
Beerhouse  Act,  1870)  continuoady  ieoew«4  froa 
time    to    time    down    to    and    imuudrng    the   ytf 

(a.)  Reported  by  Sir  Shsbsiov  Bakkb,  Bait, 
Banastoi  -at  Law. 
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1898,  but,  notwithatanding  such  constant  renewals, 
no  beer  bad  been  sold  on  tbe  premises  lor  at  least 
twenty-eigbt  years.  No  signboard  was  exhibited, 
Dor  was  there  any  indication  of  a  licence  except  that 
the  words  **  licensed,  &c.,"  were  printed  in  small 
letters  over  the  door.  The  premises  were  thirty 
yards  back  from  the  high  road  in  an  enclosed  yard, 
and  there  were  no  fittings  on  the  premises  for  the 
sale  of  beer. 

Tbe  licence  for  the  premises  had  from  the  year  1895 
been  held  by  one  Harbor,  the  then  resident  occupier, 
but  no  beer  had  been  sold  there  by  Harbor,  nor  had 
any  beer  been  sold  by  retail  for  many  years  before. 
He  was  not  expected  to  trade  t^ere  and  had  no 
instructions  to  do  so,  but  he  acted  as  manager  for  his 
employers,  who  were  brewers  of  Twickenham. 

Harbor  sought  to  transfer  his  licence  to  one 
Shepherd  in  January,  1899,  at  special  transfer  sessions, 
and  the  licensing  justices  then  first  became  aware 
that  the  lieensee  (Harbor)  had  failed  to  exercise  his 
rights  as  to  the  sale  of  beer  on  the  premises.  The 
transfer  was  refused  as  not  coming  within  section  4 
of  the  Alehouse  Act,  1828,  by  which  the  justices  are 
to  licence  such  persons  intending  to  keep  inus  thereto- 
fore kept  by  other  persons  beuig  about  to  remove 
from  such  inns." 

The  occupation  of  the  premises  by  Harbor  was  as 
tenant  to  the  lessees  of  the  premises,  who  were  brewers, 
and  for  whom  he  acted  as  manager.  These  brewers 
were  the  owners  of  other  licensed  premises,  and  the 
Britannia  Ta^  beerhouse  was  for  many  years  used 
only  as  a  residence  for  their  managers,  and  since 
1895  as  the  sole  residence  of  Harbor,  and  as  a  whole- 
sale store  for  beer  of  his  employers.  No  information 
was  ever  given  to  the  justices  of  these  facts,  and  the 
renewals  were  granted  in  ignorance  of  the  fact  that 
no  trade  was  carried  on. 

In  1898  the  lease  of  the  brewers  expired,  and  the 
appellant  Mackrell  became  by  purchase  the  owner  of 
the  premises;  and  on  the  4tii  of  January,  1899, 
Mackrell  let  the  premises  at  the  rent  of  £30  per 
annum  upon  a  yearly  tenancy  to  the  appcJlant  Shep- 
herd, who  entered  into  occupation  of  the  premises 
(whioh  were  vacated  by  Harbor)  under  the  lease,  and 
was  at  the  time  of  the  refusal  of  the  certificate,  and 
btiU  is,  the  occupier. 

In  January,  1899,  an  application  for  the  transfer 
of  the  lioence  was  made,  and  on  the  above  facts 
being  known,  was  refused,  on  the  authority  of  Beg,  v. 
CUham,  46  W.  E.  512,  [1898]  1  Q.  B.  802. 

At  the  general  annual  licensing  meeting  for  the 
Brentford  division  on  the  7th  of  March,  1899,  the 
appcdlant  Shepherd  applied  for  a  renewal  to  himself, 
as  real  resident  holder  and  occupier  of  the  premises, 
of  the  oertifioate  previously  granted  to  and  held  by 
Harbor. 

Notice  of  objection  to  such  renewal  was  given  by 
direction  of  the  justices  on  the  grounds  that  no  beer 
had  been  sold  on  the  premises  for  many  years,  and 
that  the  beerhouse  was  not  required  for  the  needs  of 
the  neighbourhood. 

No  objection  was  made  on  any  of  the  four  grounds 
applicable  under  the  Wine  and  beerhouse  Act,  1869, 
8.  8,  to  beerhouse  licences  granted  prior  to  the  year 
1869. 

The  application  for  the  renewal  was  refused  by  the 
lioeusiiig  justices  at  their  adjourned  meeting;  on  the 
30th  of  March,  and  the  appdlants  appealed  to  the 
quarter  secisions  against  the  refusal  of  the  renewal  of 
the  certificate. 

It  was  contended  by  the  respondents  (1)  that  the 
applioation  of  Shepherd,  being  one  for  the  renewal  of 
the  ueriifioato,  the  appellant  or  his  predecessor  must 
be  a  person  **  keeping  "  an  inn  within  section  1  of  the 
Alehotuie  Act,  1828,  and  that  this  applicant  was  not 


such  a  person;  (2)  that  the  matter  was  governed  by  the 
case  of  Reg,  v.  Uotham ;  (3)  that  as  no  beer  had  been 
sold  upon  the  premises  by  the  previous  occupiers,  there 
was  no  jurisdiction  under  the  Alehouse  Act,  1828,  or 
under  the  Wine  and  Beerhouse  Act,  1869,  to  grant  to 
the  appellant  Shepherd  a  renewal  of  the  certificate ; 
(4)  that  the  previous  renewal  purporting  to  be 
granted  under  section  1  of  the  Alehouse  Act,  1828,  at 
Sie  annual  licensing  sessions  in  1898,  was  a  void  and 
empty  form,  and  in  law  could  not  be  renewed  in 
1899 ;  (5)  that  there  must  be  some  actual  keeping  or 
user,  without  which  the  licensing  justices  had  no 
jurisdiction  to  exercise  their  powers  under  the 
lacensiDg  Act,  and  that  it  was  against  public  policy  to 
renew  the  form  of  a  certificate  to  exercise  a  privileged 
trade  when  it  was  not  intended  to  be  exercised. 

It  was  contended  for  the  appellants  that  the 
premises  were  a  privileged  beerhouse  within  the  mean- 
ing of  sections  8  and  19  of  the  Wine  and  Beerhouse 
Act,  1869,  and  bcction  7  of  the  Wine  and  Beerhouse 
Act,  1870,  and  that  a  renewal  could  only  be  lawfully 
refused  on  one  or  more  of  the  four  grounds  mentioned 
in  section  8  of  the  Wine  and  Beerhouse  Act,  1869 ; 
that  the  case  of  Beg.  v.  Gotham  was  not  appUcable,  as 
there  the  application  was  made,  not  for  a  renewal 
under  section  1  of  the  Alehouse  Act,  1828,  but  for  a 
transfer  under  section  4  of  that  Act,  which  requires  a 
transferor  to  have  been  a  person  about  to  remove 
from  premises  kept  as  licensed  premises,  and  in  the  . 
case  of  Beg  v.  Cotham  the  transferor  had  not  lived  in 
the  licensed  premises  for  many  years,  such  premises 
being  kept  by  other  persons  as  a  draper's  shop. 

Tbe  appellants  therefore  alleged  that  the  present 
application  was  distinguishable  from  the  above  case 
as  made  under  a  different  section  of  the  Act  of  1828, 
and  by  a  person  duly  qualified  by  residence. 

The  justices  found  as  a  fact  that  no  beer  had  been 
sold  by  retail,  and  that  the  successive  licensees  had 
not  carried  ou,  nor  had  they  the  intention,  nor  could 
they  have,  carried  on  an  inn  on  the  premises  as 
licensed,  and  that  such  licence  was  merely  colourable. 

The  justices  were  of  opinion  that  Beg,  v.  Gotham 
was,  notwithstanding  the  difference  as  to  occupa- 
tion, in  principle  applicable  to  this  case,  and 
tbey  held  that  as  no  beer  had  been  sold  on  the 
premises  under  previous  certificates  for  so  long  a  time, 
such  premises  had  not  been  kept  as  a  beerhouse,  that 
no  use  had  been  made  of  the  licence,  that  the  succes- 
sive transferees  had  not  intended  to  keep,  and  had  not 
kept,  an  inn,  and  that  therefore  there  was  no  juris- 
diction to  grant  a  certificate  by  way  of  renewal  to  the 
applicant  Shepherd,  notwithstanding  that  he  was  the 
occupier  of  the  premises  at  the  time  of  the  application. 

The  quarter  sessions,  therefore,  dismissed  the  appeal. 

The  question  for  the  court  was  whether  the  justioes 
were  right  in  so  holding,  or  whether  they  were 
limited  in  refusing  the  renewal  of  the  certificate  to  the 
four  grounds  specified  in  section  8  of  the  Wine  and 
Beerhouse  Act,  1869,  or  whether  they  were  justified  in 
law  in  dismissing  the  appeal. 

Bruce  Williamson,  for  the  appellants. — ^The  quarter 
sessions  decided  the  case  entimy  on  Beg,  v.  Gotham, 
They  were  wrong  in  so  doing,  as  that  case  has  no 
appioation  at  aU  to  a  ca»e  like  the  present.  In 
Beg,  V.  Gotham  the  application  was  made,  not  for  a 
renewal  as  in  the  present  case,  but  for  a  transfer 
under  section  4  of  the  Act  of  1828,  and  the  licence 
had  previously  been  held  in  the  name  of  a  person 
who  had  not  resided  in  the  premises  for  ten  years ; 
so  that  the  previous  holder  of  the  licence  did  not 
reside  on  the  premises  at  all,  so  as  to  bring  his 
case  within  section  4.  The  present  is  a  totally 
different  case,  as  the  applicant  is  the  resident 
oooupiar,  and  the  iq^^plioation  is  not  for  a  transfer,  ^ 
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but  for  a  renewal.  It  is  made  by  a  person  to  whom  a 
transfer  was  refused.  He  was  not  the  holder  of  the 
previous  lioenoe,  and  it  is  not  necessary  that  he 
should  be  so.  He  was  the  tenant  and  oocupier,  and 
as  suoh  he  was  entitled  to  apply  for  a  renewal  though 
he  was  not  the  licensed  person  and  though  a  transfer 
had  been  refused  to  him :  Symona  v.  Wednuyre,  42  W.  B. 
301,  [1894]  1  Q.  B.  401.  This  was  a  privileged  beer- 
house, so  that  section  19  of  the  Act  of  1869  applies, 
and  &e  justices  therefore  have  no  option,  but  are 
bound  to  renew  the  Hoence  unless  on  one  or  more  of 
the  four  ffrounds  specified  in  section  8.  Not  selling 
beer  on  the  premises  is  not  one  of  those  grounds,  and 
is  therefore  not  a  ground  on  which  the  renewal  can 
be  refused.  The  case  clearly  comes  within  SymoriM  v. 
Wedmore^  which  shows  liiat  Shepherd  was  entitled  to 
the  renewal  although  he  was  not  the  holder  of  the 
licence,  and  a  tnuosfer  to  him  had  been  refused. 
The  respondent  justices  did  not  appear. 

Gbantham,  J. — In  this  case  it  is  strange  that  the 
licensing  laws  should  have  left  altogether  out  of  sight 
a  oase  of  this  kind,  whether  the  licensing  justices  are 
bound  to  renew  a  beerhouse  licence  year  after  year, 
although  no  beer  is  sold  on  the  premises,  and  although 
the  homer  of  the  Ucenoe  may  not  intend  to  sell  bmr 
there.  That,  however,  is  not  exactly  this  oase,  and 
we  have  to  determine  this  case  upon  its  own  particular 
facts.  The  question  is,  when  a  house  has  been  licensed 
as  a  beerhouse  in  1869,  and  has  been  continuously 
licensed  ever  since,  and  a  person  applies  for  the  re- 
newal of  the  licence  who  Ixmd  fide  intends  to  carry  on 
the  business  there,  whether  or  not  the  justices  have 
power  to  go  outside  the  four  grounds  specified  in 
section  8  of  the  Wine  and  Beerhouse  Act,  1869,  and 
refuse  the  renewal  because  no  beer  has  been  sold 
there  for  a  long  period,  or  because  Ihe  house  is 
not  required  for  Uie  needs  of  the  neighbourhood. 
In  my  judgment  they  have  no  power  to  refuse 
the  renewal  on  any  such  grounds.  Section  19  is 
dear  to  show  that  in  the  case  of  these  privileged 
beerhouses  the  renewals  cannot  be  refused  except 
on  one  or  more  of  the  four  grounds.  I  refer  to  the 
oase  to  see  the  grounds  on  which  this  licence  was 
refused.  It  says:  ''Notice  of  objection  to  suoh 
renewal  was  given  by  the  direction  of  the  justices  on 
the  grounds  that  no  beer  had  been  sold  on  the 
premises  for  many  years,  and  that  the  beerhouse  was 
not  required  for  tiie  needs  of  the  neighbourhood.  No 
objection  was  made  on  any  of  the  four  grounds 
applicable  under  the  Wine  and  Beerhouse  Act,  1869, 
s.  8."  Suppose  that  only  one  year,  or  even  a  few 
months  omy,  had  elapsed  since  the  sale  of  beer  on  the 
premises,  could  the  justices  have  refused  the  licence 
on  that  ffround  P  I  think  it  would  not  have  been  a 
ground  for  refusing,  and  they  have  weakened  their 
case  by  saying  that  the  house  was  not  required  tfj 
the  neighbourhood.  That  is  not  a  reason  which  they 
can  properly  take  into  acooimt.  I  think  the  case 
comes  under  section  19,  and  that  we  are  bound  by 
section  19.  That  section  has  created  a  class  of 
privileged  houses,  and  I  see  no  reason  for  holding 
that  this  house  has  forfeited  that  privilege.  I  think, 
therefore,  that  both  the  licensing  justices  and  the 

Quarter  sessions  were  wrong  in  refusing  this  licence, 
'hey  ou^ht  to  have  granted  the  renewal,  and  this 
appeal  will  therefore  be  allowed. 

Ohannbll,  J. — ^I  have  oome  to  the  same  conclusion. 
It  seems  to  me  that  the  applicants  are  entitied,  by 
section  19  of  the  Wine  and  Beerhouse  Act,  1869,  to 
have  the  renewal.  That  section  provided  that  in  the 
case  of  these  beerhouses  the  renewal  should  not  be 
refused  except  on  the  four  grounds  mentioned  in 
section  8.  That  section  preserved  those  rights  for 
one  year  only,  but  in  the  following  year  tiie  Wine 


and  Beerhouse  Act,  1879,  in  section  7,  applies  tbe 
provisions  of  section  19  to  cases  where  the  liosooss 
have  been  continuously  renewed  from  year  to  year. 
Since  that  Act  it  seems  to  me  that  a  person 
who  has  got  a  privileged  licence  under  the  Act  of 
1869,  whidi  has  been  continuously  renewed,  can  cons 
and  ask  for  a  renewal,  and  that  suoh  renewal  osa 
only  be  refused  on  one  or  more  of  the  four  grounds. 
The  fact  that  no  beer  has  been  sold  on  the  pramisM 
for  a  long  period  is  not  one  of  those  grounds,  and  it 
not  a  ground  for  refusing  the  renewaL  On  tiu 
authority  of  Symons  v.  W^more  the  present  tenant 
of  this  house  was  in  a  position  to  come  at  the  end  of 
the  year  and  ask  for  a  renewal,  though  he  was  not  in 
a  position  to  get  a  transfer.  I  think  his  rights  wen 
preserved,  and  that  he  could  come  under  section  19  of 
the  Act  of  1869,  as  extended  by  section  7  of  the  Act 
of  1870,  and  ask  for  a  renewal,  which  could  only  bs 
refused  on  the  four  grounds.  Tne  jnstioes  weiB 
therefore  wrong  in  ref osing  it  upon  other  groaoda 
I  think  they  were  also  mistaken  in  holding  that  Beg* 
V.  Cotham  applied.  That  oase  merely  shows  that  the 
transfer  machinery  does  not  apply  to  such  a  case  as 
the  present. 

Appeal  allowed.     Case  remitted  to  the  jaeticee. 

Solicitors  for  the  i^pellants,  Charlea  Robinaon  &  Co. 
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(Wright,  J.)i 

In  re  Lanb-Fox. 
Ex  parte  Thb  Tbxtstbb.  (a.) 

Bankruptcy  —  Voluntary  settlement  — 13  EUz.  c  5— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  «.  47. 

Where  a  voluntary  settlement  has  been  executed  more 
tftan  two  years  prior  to  the  bankruptcy,  and  the  sMfir 
was  at  the  time  of  the  execution  of  such  settlement  ablr-  to 
pay  all  his  deibts  without  the  aid  of  the  property  com- 
prised in  the  settlement,  it  will  not  be  set  aiide,  except 
upon  proof  of  actual  intent  to  defraud  future  creditm 
on  the  part  of  the  settlor  or  the  trustees  of  the  eettiemenL 

Motion  by  the  trustee  in  the  bankruptcy  of  llifl 
Louisa  Emma  Lane-Fox  to  set  aside  a  mtUemeni 
executed  by  the  bankrupt  on  the  30th  of  January, 
1891. 

Miss  Lane-Fox  came  of  age  upon  the  2dtii  of 
January,  1891,  and  thereupon  became  entitled  to 
about  £15,000,  not  subject  to  the  oontrol  of  aoj 
settlement  or  any  trustee.  She  was  reoommended  by 
her  unde,  with  whom  she  resided,  and  by  otfasr 
relatives  to  make  a  settlement  for  her  own  bensfit, 
and  she  accordingly  executed  the  deed  now  sought 
to  be  avoided  upon  the  30th  of  January,  1891.  By 
this  deed  she  conveyed  to  trustees  the  stooks,  funds, 
and  securities  set  out  in  the  sohedule  therslo 
annexed,  upon  trust  at  their  discretion  to 
convert  and  invest  as  therein  mentioned,  and  oat 
of  the  moneys  coming  to  their  hands,  whetUr 
capital  or  income,  to  pay  her  present  sod 
future  debts  as  they  might  think  fit,  sad 
during  her  life,  in  their  absolute  disaetioa, 
pay  and  apply  the  income  of  the  trust  premises  to  ff 
for  her  benefit  or  the  benefit  of  any  husband  or  ivse 
of  hers.  Any  surplus  income  was  to  be  aooumnlatei 
After  her  death  the  trust  premises  were  to  he  held 
in  trust  for  her  issue  attaining  twenty-one  or  many- 
ing  as  she  should  by  deed  or  will  appoint,  and  is 

(a.)  Beported  by  P.  M.  Fbaboke,  Esq.,  Barnstsr- 
at*Law. 
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default  of  appointmeut  for  all  her  ohildren,  and  in 
default  of  cmldren  for  such  persons  as  she  should 
when  diflooYert  by  deed  or  will,  or  when  oovert 
by  willy  appoint,  and  in  default  of  appointment 
for  her  next-of-kin  aooording  to  the  Statutes  of 
Distribution. 

The  settlement  oontained  a  power  of  revocation, 
with  the  oonsent  of  the  trustees,  of  all  or  any  of  the 
trusts. 

At  the  time  of  the  execution  of  the  settlement 
sufBknent  money  was  kept  out  of  settlement  to  enable 
Miss  Lane-Fox  to  pay  her  then  existing  debts,  so  she 
was  absolutely  solvent  when  she  executed  the  deed 
without  the  aid  of  the  money  thereby  settled.  She 
aubeequeutly  became  very  extravagant,  and  the 
trustees  on  two  occasions  consented  to  revocation  of 
the  trusts,  and  raised  sums  out  of  the  settled  funds  to 
pay  the  debts.  Finally  they  refused  to  raise  any  more 
sums  out  of  the  settled  funds,  and  on  the  14th  of 
February,  1900,  Miss  Lane-Fox  filed  her  own 
petition  with  the  object,  as  she  admitted,  of  avoiding 
the  settlement. 

'  She  was  adjudicated  bankrupt,  and  a  trustee  was 
appointed  who  moved  to  set  aside  the  deed  under 
section  47  of  the  Bankruptcy  Act,  1883,  but  upon  it 
being  proved  that  Miss  Lane -Fox  was  solvent  when 
she  executed  the  deed  in  1891,  the  trustee  obtained 
leave  to  amend  his  notice  of  motion  and  sought  to 
avoid  the  settlement  as  fraudulent  within  13  Eiiz. 
c.  6  as  having  been  made  with  intent  to  defeat  or 
hinder  oreditors. 

Muir  Matkenziet  for  the  trustee  in  bankruptcy. 

P.  Jf.  Franche,  for  Miss  Lane-Fox. 

jReed,  Q.C,  and  Oarrtngton,  for  the  trustees  of  the 
settlement. 

Wbioht,  J. — ^This  is  a  somewhat  remarkable  case. 
The  trustee  in  the  bankruptcy  of  Miss  Lane-Fox 
seeks  to  have  it  declared  that  as  against  him  a  settle- 
ment which  she  made  upon  trusts  for  her  own  benefit 
in  1891  is  to  be  treated  as  void.  One  of  the  curious 
droumstanoes  of  the  case  is  that  the  reoeivinff  order 
Was  made  upon  the  petition  of  the  lady  hersdf ,  and 
her  object  in  making  herself  bankrupt  was  to  get  rid 
of  this  settlement ;  for  what  reason  I  need  not  inauire, 
whether  it  is  her  dislike  to  her  trustees,  or  her  desire 
to  pay  her  debts,  or  to  get  control  of  her  money ;  but 
the  question  is  whether  this  settlement  ought  to  be 
treAted  as  void  or  voidable  against  the  truitee.  He 
based  his  oase,  in  the  first  instance,  on  section  47  of 
the  Bankruptcy  Act,  1883,  which,  however,  turned 
out  to  have  no  application  whatever,  because  at  the 
time  the  settlement  was  made  the  lady  had,  in  point 
of  fact,  enough  money  to  pay  her  debts  without  the 
aid  of  the  property  comprised  in  the  settlement,  and 
the  settlement  wta  more  than  two  years  old.  Then, 
by  leave  of  the  court,  the  application  has  been  turned 
iuto  one  to  avoid  the  settlement  under  the  statute  of 
Biizttbeth  or  the  common  law  which  that  statute 
restated.  It  seems  to  me  that  the  law  on  the  subject 
u  this:  that  in  a  oase  like  the  present — one  where 
there  are  no  existing  oreditors  at  Ihe  time  of  the 
settlement  for  whom  sufficient  provision  did  not 
remain  outside  the  settlement — it  is  necessary,  in 
Older  to  avoid  the  settlement,  to  show  that  tiiere  was 
Ml  actual  iuteution  to  defeat,  delay,  or  hinder  future 
creditors.  I  ihink  that  the  law  is  best  laid  down  in 
the  judgment  by  Lord  Westbury — a  great  authority 
ill  these  matters — ^in  the  case  of  SpireU  v.  Willowa,  13 
W.  B.  329,  34  L.  J.  Gh.  365,  where  he  htys  down  two 
propositions,  the  first  of  which  has  been  questioned 
»»y  Lord  Selbome  in  Freeman  v.  Pope,  18  W.  E.  906, 
L.  R.  5  Gh.  App.  538,  as  being  too  wide,  but  the  other 
has  not  been  questioned  so  fiu:  as  I  am  aware. 


The  first  proposition  which  has  been  deemed  to 
be  too  wide  is  this— I  am  reading  from  34  L.  J. 
Oh.,  p.  365—*'  If  the  debt  of  the  creditor  by  whom 
the  voluntary  settlement  is  impeached  existed  at  the 
date  of  the  settlement,  and  it  is  shown  that  the 
remedy  of  the  creditor  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether 
the  debtor  was  or  was  not  solvent  after  making  the 
settlement."  That  has  been  thought  too  wide.  It 
does  not  apply  here  because  the  creditors  here  were 
not  creditors  at  the  date  of  the  settlement.  But  then 
comes  this  passage :  '*  But  if  a  voluntary  settlement 
or  deed  of  gift  is  impeached  by  subsequent  creditors, 
whose  debts  had  not  been  contracted  at  the  date  of 
the  settlement,  then  it  is  necessary  to  show  either 
that  the  settlor  made  the  settlement  with  express 
intent  to  delay,  hinder,  or  defraud  creditors,  or  that 
after  the  setdemeut  the  settlor  had  no  sufficient 
means  or  reasonable  anticipation  of  being  able  to  pay 
his  then  existing  debts ;  that  is  to  say,  was  reduced 
to  a  state  of  insolvency,  in  which  oase  the  law  infers 
that  the  settlement  was  made  with  intent  to  hinder 
or  defraud  the  creditors,  and  is  therefore  fraudulent 
and  void."  I  think  no  decision  can  be  found  any- 
where inconsistent  with  the  proposition  that  an  honest 
settlement  affirmatively  proved  to  be  honest  ought 
not  to  be  set  aside  meraly  because  some  years  after- 
wards it  is  proved  to  have  the  effect  of  defeating 
or  delaying  subsequent  creditors.  Here  the  case 
was  one  of  an  inexperienced  and  probably  im- 
pulsive young  woman  just  oome  of  age  possessed 
of  considerable  means — some  £15,000, 1  think— which 
through  one  accident  or  another  had  come  into  her 
control  without  being  under  the  protection  of  any 
settlement  or  of  any  trustee.  Under  those  circum- 
stances her  friends  and  relations  most  properly,  most 
wisely,  and  most  prudently  prevailed  upon  her,  and 
she  most  properly,  wisely,  and  prudently  consented 
that  the  money  should  be  put  into  a  kind  of  settle- 
ment. Everything  was  open,  everythiog  was  in  the 
ordinary  form  and  in  perfect  good  faith,  and  to  my 
mind  it  is  affirmatively  proved  that  this  was  a 
perfectly  honest  arrangement,  and  it  is  proved  before 
me  that  there  were  no  debts  at  the  time  beyond  the 
amount  of  the  moneys  which  were  in  hand  to  meet 
them.  I  think  it  would  be  outrageous  if  a  settle- 
ment of  such  a  description  were  to  be  set  aside 
because  afterwards  the  lady  turns  out  to  have  become 
more  extravagant  than  was  supposed.  Not  merely 
were  there  no  existing  debts  unprovided  for 
at  the  time,  but  there  was  no  reason  to  apprehend 
any  future  embarrassments.  The  income  which  she 
would  derive  under  the  settlement  would  be  sufficient 
for  aU  the  probable  expenses  of  a  youn^  eirl  of  that 
class,  who  might  be  supposed  to  be  unlikely  to  wan- 
tonly throw  away  her  means.  She  had  no  intention 
of  trading,  nor  is  there  any  circumstance  to  show 
that  she  is  within  one  or  other  of  the  very  few  ex- 
ceptions which  have  been  established  under  the 
general  rule  as  laid  down  in  such  cases  as  SpireU  v, 
WUlow$  and  Freeman  ▼.  Pope.  1  think  all  the  cases 
that  have  beeen  cited  are  consistent  with  what  I  have 
said  but  perhaps  the  language  of  the  Court  of 
Appeal  in  the  case  of  Ex  parte  Mercer,  In  re  TTise, 
17  Q.  B.  D.  290,  34  W.  B.  Dig.  169,  is  as  strong 
as  any.  To  the  same  effect  was  Yice-Chanoellor 
Eindersley's  judgment  as  far  back  as  the  case  of  Jenhfn 
V.  Vaughan,  4  W.  B.  214,  3  Drew.  419;  and  I  think 
there  arc  many  other  similar  oases. 

To  my  mind  the  application  of  the  trustee  in  bank- 
ruptcy fails,  but  it  is  a  case  in  which  I  cannot  say 
that  he  was  wrons  to  investigate  the  matter.  If  he 
had  made  his  application  in  proper  form  I  do  not 
think  he  ought  to  have  been  made  to  pay  any  costs  ; 
but  hece  he  baaed  his  appUcatioa  upon  section  47  of 
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the  Aot  of  1883,  and  he  has  no  eyidence  to  sustain 
his  ease  under  that  section,  and  I  think,  as  he 
obtained  leave  to  amend  only  on  terms  as  to  costs 
remaininff  in  my  discretion,  he  ongbt  to  pay  the 
costs  of  this  application. 

Solicitor  for  Miss  Lane-Fox,  F,  C.  Sydney. 

Solicitors  for  the  trustee  in  bankroptcy,  Colyer  A 
Colyer* 

Solicitors   for    the     settlement  trustees,  Darlty  & 
Cumberland, 
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(Wright,  J.)  j  ^y  21.  28. 

In  re  VAumr. 
Ex  parte  The  Teustbb.  (a.) 

Bankrui)tcy  —  Fraudulent  preference  ^  Bepayment  of 
money  lent  far  a  special  purpoae—Bankruptcy  Act, 
1883  (46  <fe  47  Vict.  c.  52),  a.  48. 

When  a  debtor,  though  knowing  himadf  to  be  insolvent, 
repays  a  loan  to  a  creditor  in  the  belief  on  reasonable 
grounds  that  he  ia  botmd  by  contract  to  return  the  money, 
hi  does  not  commit  a  fraudulent  preference. 

Application  by  tiie  trustee  in  the  baokruptoy  of 
Claude  Yautin  for  a  declaration  that  a  payment  of 
£1,000  made  by  the  bankrupt  to  the  respondent 
Turner,  after  the  date  of  the  act  of  bankruptcy  on 
wnich  the  receiving  order  bad  been  made,  was  a 
fraudulent  preference,  and  for  an  order  that  Turner 
should  hand  over  such  sum  of  £l»000  to  the  trustee. 

Tne  facts  were  as  follows :  Upon  the  morning  of  the 
27ih  of  October,  1899,  Yautin  called  upon  Turuer  and 
askod  him  for  a  loan  of  £1,000,  representing  that  that 
amount,  together  with  £3,000  which  he  had  borrowed 
upon  securities  from  a  financial  company,  would  dear 
hun  of  all  his  debts  and  '*make  him  a  free  man." 
Turner  gave  Yautin  a  cheque  for  £1,000  upon  the 
distinct  understanding  that  it  sho^d  be  used  together 
with  the  £3,000  in  dearing  Yautin  of  liability,  and 
that  if  that  should  prove  impracticable  the  money 
should  be  returned. 

Yautin  took  the  cheque  and  cashed  it,  but  later  in  the 
day  some  unforeseen  claims  were  made  against  him, 
he  saw  that  the  amount  he  had  been  able  to  borrow 
would  not  dear  off  his  liabilities,  and  dedded  to  leave 
the  country.  On  his  way  to  the  coast,  on  the 
evening  of  the  27th  of  October,  he  posted  two  £500 
notes  to  Turner,  who  received  them  on  the  following 
morning,  after  Yautin  had  committed  the  act  of 
bankruptcy  on  which  a  receiving  order  was 
eventually  made  against  him — viz.,  departing  out  of 
England  with  intent  to  defeat  or  dday  his  creditors. 

The  reodving  order  against  Yautin  was  made  on 
the  4th  of  November,  he  was  adjudicated  bankrupt, 
and  Mr.  Saffery,  the  applicant  in  this  motion,  was 
appointed  trustee. 

Mu4r  Mackenzie  and  E.  Kiach,  for  the  trustee. 
Eeed,  Q,C.,  and  Carrington,  for  the  respondent 
Wbioht,  J. — In  this^case  it  seems  to  me  that  there 
are  more  grounds  than  one  upon  which  the  applica- 
tion fails.  In  the  first  place,  I  come  to  the  con- 
clusion of  fact  upon  the  evidence  that  the  bargain 
between  the  parties  was  in  substance  that  thi«  £1,000 
should  be  advanced  by  Turner  by  way  of  supplement 
to  ihi^  £3,000  which  was  advanced  by  the  finaudal 
compauy  for  the  express  purpose  that  it  should  be 
usea  with  the  £3,000  for  clearing  off  the  liabilities  of 
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the  debtor  and  making  him  a  free  man,  and  for  that 
purpose  only.    I  accept  Mr.  Turner's  statement  that 
it  Wds  put  of  the  understanding  between  the  paities, 
although  he  does  not  allege  that  it  was  ezpreaily 
mentioned,  that  if  that  were  found  impracticable  the 
money  was  to  be  returned.    'Mi.  Turner  has  not  bees 
cross-examined,  and  I  am  the  more  disposed  to  gtre 
credence  to  his  evidence  because,  when  the  matter 
was  expressly  brought  to  his  mind  as  to  whether  then 
was  any  actual  promise  to  return  the  moneyifitooald 
not  be  applied  as  intended,  he  had  the  candour  to  ssj 
that  he  did  not  recollect  anything  of  the  sort  having 
been  expressly  mentioned.    If  that  was  the  under- 
standing, it  seems  to  me  that  the  case  was  broiuiit 
within  the  authority  of  Toovey  v.  MUne^  2  B.  &  Aid. 
683,  a  case  which  has  been  recognized  in  In  re  Bogen, 
Ex  parte  Holland,  8  Morr.  243,  and  in  the  leading  cs« 
of  BiUa  V.  Smith,  13  W.  B.  407,  and  in  several  other 
cases.    And,  in  addition  to  that,  I  think  it  not  at  all 
immaterial  to  observe  that,  if  Mr.  Turner's  statement 
is  correct,  part  of  the  contract  was  that  part  jxuis 
with  the  advance  of  thu  money  there  should  be  • 
security  on  shares  which  the  bankrupt  was  to  sell 
that  day  for  the  purpose  of  providing  the  secmitfi 
and  h(^  was  not  to  have  the  money  except  00  the 
terms  that  he  gave  that  security.     If  he  did  not 
sell    the    shares,    and    consequently    did   nut  (pT« 
the  security,    he   was   to    return   the    money.     I 
think  that  strengthens  the   view    very  much  thit 
the   real   nature  of   the   transaction  was  that  tiM 
money  should   be  returned   unless   in    all  respedi 
the  intention  of  the  parties  could  be  carried  ont 
If  that  is  the  case,  even  though  the  trustee  shonld  he 
held  eutitied  to  this  money,  he  would  come  nnder  • 
liability  to  give  effect  to  the  arrangement  that  secoiity 
was  to  be  given.    However  that  may  be,  I  think  Ha 
trustee  fails  on  the  other  ground — namely,  the  groond 
of  fraudulent  preference,  as  well  as  on  the  gnnmd— 
which  is  a  distinct   ground — ^that  the  money  wu 
advanced  for  a  spedfio  purpose,  and  did  not  form  pazt 
of  the  general  assets  of  the  bankrupt.    I  think  the 
case  as  to  fraudulent  preference  fails,  becaose,  on  the 
facts  as  they  are  stated  by  Mr.  Turner,  I  oome  to  the 
condusion  that  it  is  not  shown  by  the  trustee  thai 
the  dominant  view  with  whidi  the  £1,000  was  r^ipsid 
was  to  prefer  Mr.  Turner.    I  arrive  at  that  conclDeinn 
upon  this  ground — a  ground  which,    I  think,  goes 
somewhat  beyond  any  dedded  cases — and  I  state  it 
plainly  in  order  that,  if  I    have   gone   wrong,  1 
may   be   set    right — and   I   draw     the   canclnafls 
from    the  evidence  —  that    the     bankrupt,    wImb 
he  made   the    repayment   of    the    £1,000   to  ICr. 
Turner,  did  so  in  ti^e  bdief ,  on  reasonable  grooodi, 
that  he  was  bound  by  contract  to  return  the  mxMif* 
I  say  I  doubt  if  any  case  goes  so  far  as  I  am  going 
now,  because,  irrespective  of  whether  there  wu  • 
legal  contract  effected  or  not,  I  think  the  cases  jmtiff 
me  in  holding  that  if  the  bankrupt  in  good  f  «ith  and 
on  reasonable  grounds  bdieved  he  was  legally  booni 
then,  even  if  he  was  not  legally  bound,  that  prordits 
it  being  a  fraudulent  preference,  because  it  nrefcsli 
the  preference  being  the  dominant  view.    I  thud( 
that  doctrine  is  justified  by  what  is  said  by  tbs  ^otA 
in  Billa  v.  Smith,  as  wdl  as  by  the  judgment  of  tk 
Court  of  Appeal  in  New,  Prance,  <fe  OarrartTa  Tnd* 
V.  HunHng,  45  W.  B.  577,  [1897]  2  a  B.  19,  and  ^ 
the  House  of  Lords  in  Sharp  v.  Jackton,  [1899]  A.  G 
419.    I  think,  therefore,  that  this  application  vk 
abd  must  be  dismissed  with  costs. 

Solicitors  for  trustee,  Beyfua  A  Beyfua. 

Solidtors  for  the  respondent,  Aahurat,  Morris,  ^^ 
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FozwELL  V.  Van  QBTjTrmr.  (a.) 

WiU — E$UUe  tail  —  Fee  expectant  in  remainder  on 
termination  of  estate  tail — Direction  to  trustees  to 
convey— Construction — Intestacy — Heir  by  purchase 
or  by  descent 

A  testator  who  died  in  1815  hy  his  wUl  gave  an  equity 
able  estate  tail  in  certain  lands  to  his  daughter,  and  aft&r 
her  death  directed  his  trustees  {in  whom  was  the  legal 
estate)  to  legally  convey  the  said  lands  unto  such. heirs  of 
his  daughter  as  should  attain  twenty-one,  and  to  their 
severed  and  respective  heirs.  The  testator's  daughter  died 
without  having  barred  her  estate  tail,  leaving  a  son  who 
attained  twenty-one.  He  died  in  1894  intestate  and 
unmarried. 

Held,  that  this  grandson  of  the  testator  took  an  estate  in 
fee  simple  under  the  will,  and  therefore  his  heir-at-law 
was  entitled  to  the  property. 

Appeal  from  a  deouion  of  the  Gonrt  of  Appeal 
(A.  L.  Smith,  Biffby,  and  Collins,  L.JJ.},  afiKrmmg  a 
judgment  of  Bigham,  J. 

l£e  appellants  brought  this  action  to  recover  posses- 
sion of  certain  lands  in  the  county  of  Cornwall, 
claiming  as  the  heirs  of  William  Harris,  who  died  in 
1815,  or  as  the  heirs  of  his  daughter  Mary,  who  died 
in  1844. 

The  respondent  claimed  as  heir  of  William  Hartley, 
Mary's  only  child,  who  died  in  1894  unmarried  and 
intestate  above  the  age  of  twenty-one  years. 

The  case  of  Van  Orutten  v.  Foxwell  (before  the 
House  in  1897),  46  W.  B.  426,  [1897]  A.  C.  658,  had 
decided  that  tne  testator's  daughter  Mary  took  an 
equitable  estate  tail  under  her  father's  will,  and  the 
farther  point  of  constraction  was  now  considered  as  to 
whether  the  testator  had  given  to  his  grandson  on 
attaining  twenty-one  an  estate  in  fee  sim^e  expectant 
on  the  termination  of  the  previous  estate  tail. 

By  his  will  dated  the  Slst  of  October,  1804,  the 
testator  William  Harris  devised  the  property  in 
question  to  trustees  in  trust  in  the  first  place  to  have, 
receive,  and  take  the  rents,  incomes,  issues,  and 
profits  of  all  and  singular  my  said  freehold  lands  and 
tenements  and  tyn  bounds  to  and  for  the  use  and 
benefit  of  such  my  child  or  children  as  shall  be  living, 
or  wherewith  my  wife  may  be  ensient  at  the  time  of 
my  death,  and  to  pay,  apply,  and  dispose  of  such 
n-nts,  incomes,  and  profits,  or  such  and  so  much  thereof 
M  they  my  said  trustees,  or  tibe  major  part  of  them, 
or  the  survivors  and  survivor  of  tbem,  or  the  heirs  of 
such  survivor  shall  deem  right  and  proper  into  and 
about  the  maintenance  and  education  of  such  child  or 
children  until  he,  she,  or  they  shall  severally  and  respec- 
tively attain  the  nge  uf  twenty -one  years,  or  be  married. 
And  from  and  after  such  child  or  children  shall  have 
attained  the  age  of  tweuty-one  years  or  be  married 
then  in  trust  to  permit  and  suffer  such  child  or 
children  as  they  shall  severally  attain  the  said  age  of 
twenty-one  years  or  be  married  to  have,  receive,  and 
take,  if  more  than  one,  in  equal  shares  and  propor- 
tions, the  said  rents,  incomes,  and  profits  of  all  and 
singular  my  said  freehold  lands,  tenements,  and 
hereditaments  hereby  devised  to  my  said  trustees  to 
and  for  her,  his,  and  their  own  use  and  benefit  for 
and  during  the  term  of  her,  his,  and  their  natural  life 
and  lives.  And  if  I  leave  only  one  child  and  my  wife 
not  ensient,  or  if  ensient  and  such  child  or  children 
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wherewith  she  may  be  ensient  shall  not  be  bom  alive 
or  die  before  he,  she,  or  they  shall  attain  the  age  of 
twenty-one  years  or  be  married,  then  to  permit  and 
suffer  in  like  manner  such  one  diild  to  have,  receive, 
and  take  the  said  rents  and  profits  of  my  said  free- 
hold lands,  tenements,  and  hereditaments,  tyn  bounds, 
and  premises  to  and  for  her  or  his  sole  use  and  benefit 
for  her  and  during  the  term  or  her  or  his  natural  life. 
And  from  and  immediately  after  the  death  of  such 
child  or  children  then  my  will  is  that  my  said  trustees 
shall  stand  sdsed  and  be  possessed  of  all,  every,  and 
singular  my  said  freehold  Umds,  tenements,  hereidita* 
ments,  tyn  bounds,  and  premises  hereinbefore  devised 
to  them  in  trust  unto  and  to  the  use  of  the  heirs  of 
the  body  and  bodies  of  such  child  or  children  law- 
fully begotten;  if  more  than  one,  to  be  equally 
divided  between  them,  such  freehold  lands,  tene- 
ments, hereditaments,  tyn  bounds,  and  premises  to 
be  legally  conveved  and  assured  unto  such  heirs  of 
my  child  or  chudren  in  equal  shares  as  they  shall 
severally  and  respectively  attain  the  ajg;e  of  twenty- 
one  years  or  be  married,  and  to  theur  several  and 
respective  heirs  and  assigns  for  ever. 

U  was  held  by  the  Court  of  Appeal  that  the 
testator's  grandson  William  Hartley  took  a  remainder 
in  fee  expectant  on  the  determination  of  the  estate 
tail  given  to  his  daughter,  and  that  such  remainder 
was  now  vested  in  the  respondent  as  heir  to  the 
grandson  William  Hartley. 

OrackantJiorpe,  Q,0,,  and  Foote,  Q,0,,  for  the 
appellant. 

Haldane,  Q,C.,  T,  ff,  Carson,  and  Boome,  for  the 
respondent. 

Their  lordships  took  time  to  consider  their 
judgment. 

liord  Macnaghten.— The  will  of  William  Harris, 
the  testator  in  this  case,  has  in  its  time  given 
occasion  for  a  vast  amount  of  discussion,  profitable 
and  otherwise.  But,  happily,  there  is  very  little 
room  for  argument  in  regard  to  the  question  which 
your  lordships  are  now  called  upon  to  decide.  The 
point  is  a  short  one,  and  plain  enough,  I  think,  if 
only  you  are  content  to  take  the  testator's  words  as 
the  guide  to  his  meaning,  and  suppose  it  possible 
that  the  testator  meant  what  he  said.  The  will 
contains  a  devise  to  trustees  (who  are  vested  with  the 
legal  estate)  of  all  the  testator's  lands,  tenements,  and 
hereditaments  upon  trust  for  the  testator's  children, 
if  more  than  one,  in  equal  shares  as  tenants  in 
common  in  tail,  or,  if  there  should  be  but  one  child 
(as  in  the  event  happened),  upon  trust  for  that  only 
child  as  tenant  in  tail.  So  far  the  construction  of  the 
will  has  been  settled  in  this  House.  After  the  death 
of  such  child  or  children  the  trustees  are  directed  to 
convey  and  assure  the  said  lands,  tenements,  and 
hereditaments  in  fee  simple  to  the  heirs  special  **  as 
they  shall  severally  and  respectively  attain  the  age  of 
twenty-one  years  or  be  married."  The  real  question 
seems  to  be  whether  that  direction  is  part  and  parcel 
of  the  machinery  and  apparatus  employed  by  the 
testator  in  and  about  the  umitation  of  the  estates  or 
estate  tail,  or  whether  it  is  an  independent  eLft  to 
take  effeotin  favour  of  designated  persons  in  theline  of 
succession.  Judicial  opinion  is  divided  on  the  subject. 
On  the  original  trial,  where  the  question  arose  indirectly, 
the  latter  view  was  adopted  incidentally  by  all  th^ 
members  of  the  Court  of  AppeiJ,  consisting  of  Lord 
Halsbury,  C,  and  Lopes  and  Bigby,  L.JJ.  In 
your  lordahips'  House  it  found  favour  with  a 
majority,  which  included  Lord  HersoheU  and  Lord 
Watson.  On  the  rehearing  it  was  supported  by 
Bigham,  J.,  in  a  very  able  and  ludd  judgment,  whioh 
was  approved  in  ^^  Court  of  Appeal  by  A.  L.  Smith 
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and  Bigby,  L. JJ.    But  Lord  Barey,  on  the  former 
occaBion,  was  of  a  different  opinion,  and  on  the  re- 
hearing Collins,  L.J.,  expressed  "a  strong  prefer- 
ence "  for  liord  Davey's  Tiew.      The  learned  Lord 
Justice  begins  by  stating  his  belief  as  to  what  the 
meaning  of  the  testator  really  was.    He  thinks  that 
the  testator  meant  to  give  a  life  estate  to  Mary  Harris, 
who  was  his  only  child,  and  then  to  give  "  a  remainder 
in  fee  simple  "  to  her  children.    Before  it  was  taken 
up  by  the  appdlants  that  was  once  Mr.  Haldane's 
favourite  contention.    On  the  former  occasion  it  was 
put  forward  as  the  principal  ground  of  appeal.    But 
then  the  parties  to  this  litigation  seem  to  me  to  have 
acted  every  now  and  then  just  like  duellists  in  a  play, 
dropping  and  exchanging  their  weapons,  and  eadi 
in  his  turn  receiving  the  sharpest  thrust  from  some 
point  which  was  once  his  own.    I  cannot  think  that 
Mr.  Haldane  lost  very  much  when  this  weapon  was 
forced  out  of  his  hand.    It  is  difficult  to  grasp.    And 
certainly  there  are  serious  flaws  in  it.    '&e  gift  is  to 
**  the  heirs  of  the  body  or  bodies  '*  of  the  testator's 
child  or  children — a  technical  expression  which  must  be 
understood  in  its  technical  sense,  unless  it  can  be  shown 
from  the  will  that  the  expression  was  used  in  another 
sense,  and  that  other  sense  can  be  ascertained.    Now, 
the  majority  of   the  noble  and  learned  lords  who 
heard  this  case  originally  wete  satisfied  that  there  was 
nothing   whatever    in  the    will  from    first    to    last 
inconsistent  with  the  words  in  question  having  their 
proper  and  technical  meaning.    There  was  nothing  to 
oe  rejected,  nothing  to  be  modified.    But  the  odd 
thing  about  this  view  is  that  when  you  have  changed 
the  expression  " heirs  of  the  body  "  into  ''children " 
you  are  further  off  than  ever  from  an  estate  in  fee 
simple.    At  the  date  when  this  will  was  made  a  gift 
of  lands,  tenemente,  and  hereditaments  to  a  desig- 
nated person,  was  a  gift  for  life  merely,  and  not  a 
gift  in  fee.    It  is  difficult  to  suppose  that  the  person 
who  drew  the  will  was  ignorant  of  an  elementary 
rule  of  law  which  at  that  time  was  common  know- 
ledge with  all  lawyers,  good,  bad,  and  indifferent. 
The  opinion  of  the  Lord  Justice  as  to  the  testator's 
real  meaning  is,  I  think,  the  key  to  his  judgment. 
*' What  construction,"  he  asks,  '<  is  to  be  placed  on 
the  concluding  words  of  the  clause  directing   the 
trustees  to  convey  the  legal  estete  at  a  given  date 
to  the  persons  whom  he  had  intended  to  make  the 
object  of  his  bounty  P  "    So  framed  the  question  bears 
on  its  face  its  own  answer.    But  I  need  hardly  remind 
your  lordships  that  there  is  no  provision  in  the  will 
directing  the  trustees  "to  convey  the  legal  estate." 
The  expression  which  the  learned  judge  attributes  to 
the  testator  seems  to  be  taken  from  a  passage  in  one 
of  the  judgments  in  the  former  case  where  it  was 
used  to  explain  and  enforce  a  particular  view  of  the 
testotor's   meaning.     If  you  restore  the   tostetor's 
own   words,   the  question  will  then  run:    "What 
construction   is   to   be   placed   on   the    concluding 
words  of  the  clause  directing  the  trustees  to  convey 
the  teetetor's  lands,  tenements,  and  hereditements  at 
a  given  time  to  the  persons  whom  he  had  intended  to 
make  the  objects  of  his  bounty  P "      Now,  if  you 
assume  that  the  testetor  was  under  the  impression 
that  he  had  alreadv  given  the  proposed  objects  of  his 
bounty  an  equiteble  "  remainder  m  fee  simple,"  the 
direction  in  question  could  only  be  intended,  as  the 
.  Lord  Justice  says,  "  to  clothe  wese  persons  with  the 
legal  estete."    There  would  be  nothmg  upon  which 
the  direction  could  operate  except  the  oare  legal 
estete.     But   it  is  always  dangerous,  I  think,  to 
speculate  on  the  imexpressed  meaning  of  a  testetor. 
And   there   is    much   force    in    Ijora   Cranworth's 
observation  that  "  it  is  not  the  duty  of  a  court  of 
lustice  to  search  for  the  tostetor's  meaning  otherwise 
than  by  fairly  interpreting  the  words  he  has  used  "  : 
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grotest.  The  learned  Lord  Justice  alleges  that  his  tiet 
as  the  support  of  the  Lord  Chancellor  and  Lopes,  Ll, 
founding  himself,  or,  rather,  speculating  upon,  Pome 
interlocutory  observations  thrown  out  by  them  in  the 
course  of  the  argument,  and  ignoring  altogether  &b 
language  of  their  considered  judgpnent.  It  woald, 
perhaps,  be  sufficient  for  the  purposes  of  the  pnseat 
case  if  I  were  to  content  myself  with  pointuig  out 
what  really  took  place  during  the  argument,  tod 
what  was  really  said  in  the  judgment.  The  Lord 
Chancellor  expressed  no  opinion  of  his  own.  All 
that  the  liOrd  ChanceUor  did  was  to  put  intopliis 
and  pointed  language  a  proposition  which  the  learnsd 
counsel  addressing  the  court  was  aiming  at  witii  tiope 
and  metephor.  On  that  Lopes,  L.J.,  no  donbfemd 
something  in  approval  of  the  proposition.  "ISiit 
is,"  he  said,  **  exactly  how  it  strikes  me.  That  seeni 
a  reasonable  way  of  considering  the  words."  Kisi 
impressions  are  always  interesting,  but  somethiui 
second  thoughts  are  best.  In  his  written  judgoMot 
Lopes,  L.  J.,  pointe  to  "  the  provision  that  the  tmiiea 
are  ultimately  to  convey  the  fee  sunple  to  Hm 
beneficiaries,"  and  concludes  that  they  had  the  legal 
estete  vested  in  them  throughout — *'that  is,"  be 
adds,  ''  until  it  became  their  duty  to  convey  it  in  fee 
simple  to  those  who  were  to  be  absolutely  eiititled.*' 
Now,  your  lordships  will  notice  that  Lopes,  L.J, 
ffives  due  effect  to  the  words  of  limiteticn  in  tiie 
direction  to  the  trustees.  The  conveyance,  he  BB71, 
was  to  be  made  in  '*  fee  simple."  But  more  tins 
that— it  was  to  be  made  "  to  those  who  were  to  be 
absolutely  entitled."  What  does  that  mesnP  It 
does  not,  of  course,  refer  to  acquisition  of  titie 
by  a  disenteilirtg  assurance,  for  such  an  asBoniMe 
would  have  got  rid  of  the  direction  to  the  trustees  m 
well  as  of  the  estate  tail«  It  must  mean  ''  absblatdy 
entitied  "  xmder  the  provisions  of  the  will.  Bat  tiie 
only  provision  in  the  will  under  which  the  ban 
special  could  become  absolutely  entitled  is  the  gift  to 
be  found  in  the  direction  to  convey.  When  you  bev 
in  mind  that  Lopes,  LJ.,  was  anparently  under 
the  impression  that  the  gift  of  the  reversion  in 
fee  to  a  tenant  in  tail  would  operate  to  destzof 
the  tenancy  in  tail  and  vest  in  the  donee  n 
immediate  estate  of  fee  simple  in  possessioD,  Us 
meaning  is  perfectly  plain.  It  differs  in  notbisf. 
except  in  that  one  mistaken  point,  from  tb 
opinion  of  Lord  Herschell  and  those  who  agreed  witk 
him.  Lord  Herschell  asks :  <*  What  is  there  incoo- 
sistent  with  the  creation  of  estates  tail  thst  the 
testetor  should  direct  his  trustees  to  convey  ibe 
reversion  in  fee  to  the  heirs  of  the  tenante  in  tau  its 
particular  time  P  "  Lopes,  L.J.,  speaks  of  the  tini 
when  it  would  become  "  their  du^  to  convey  it  n 
fee  simple  to  those  who  were  to  be  absolot^f 
entitled.''  The  language  is  all  but  identical  WHfc 
the  exception  to  which  I  have  referred  the  mesmBf 
is  precisely  the  same.  Bigby,  L.  J.,  expresced  bimseif 
in  very  similar  language.  He  observes  that  tie 
extent  of  the  legal  estete  vested  in  the  tnuteeBit 
shown  to  be  nothmg  less  than  the  fee  simple  **  I7  the 
direction  that  the  property  is  *  when  the  trust  for 
maintenance  cea8<)s  to  be  legally  conveyed  in  ^ 
simple.' "  And  the  Lord  Chancellor  agreed  vit^ 
each  of  his  colleagues.  So  there  can  be  no  doubt  tf 
to  the  opinion  of  every  member  of  the  court.  Bst  to 
come  to  a  matter  of  far  greater  importenoe  than  ik 
opinion  of  individual  judges  on  a  question  of  oos- 
struction,  I  must  say  I  rather  doubt  the  ezpedieoflT 
of  treating  a  casual  remark  thrown  out  in  the  oooK 
of  the  argument  by  a  judge,  however  eminent,  it 
something    committing    him   to   an   opinion  or  1^ 
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being  in  any  way  binding  upon  anybody  elae.  A 
judge  who  interposes  in  the  oourse  of  counsel's 
address  does  so,  I  should  imagine,  either  to  inyite 
attention  to  some  difficulty  which  occurs  to  him  at  the 
moment,  and  which  counsel  ought  to  have  an  oppor- 
tunity of  meeting,  or  else  to  euoit  some  information 
which  he  thinks,  rightly  or  wrongly,  will  not  come 
from  counsel  in  due  course,  or  perhaps  to  direct  and 
shorten  the  argument,  though  I  k]u>w  some  people 
fancy  that  interruptions  from  the  bench  have  not  uie 
effaot  of  shortening  arguments — at  least  not  always. 
Bat  the  yery  last  thing  that  a  judge  means  to  do 
when  he  interrupts  counsel  is  to  express  an  opinion 
on  any  matter  still  open  to  debate.  When  the  case 
was  before  your  loroships  on  the  former  occasion  I 
intimated  my  view  on  the  present  question.  It  was 
necessary  to  consider  the  meaning  and  effect  of  the 
clause.  Almost  every  judge  before  whom  the  case 
came  took  it  into  consideration,  though  in  the  result 
it  did  not  form  a  ground  of  the  decision  of  the  House. 
I  am  not  going  to  repeat  what  I  said  then.  I  am 
quite  prepared  to  accept  the  judgment  of  Bigham,  J., 
as  expressing  more  fully  and  more  clearly  the  view 
which  I  was  led  to  take.  I  woidd  onljr  venture  to 
add  a  very  few  words.  On  a  critical  examination  of  the 
will  I  am  inclined  to  think  that  the  clause  now  in 
question  did  not  form  part  of  the  instrument  as 
originally  prepared.  It  seems  probable  that  originally 
the  gift  to  we  collateral  relations  was  intended  to 
take  effect  in  every  case  on  the  determination  of  the 
previous  limitations.  If  this  suggestion  be  well 
founded  it  would  account  for  the  way  in  which  the 
direction  to  the  trustees  is  introduced.  It  was 
introduced,  I  think,  by  way  of  amendment,  and 
causes  perhaps  a  little  awkwardness  in  the  run  of  the 
sentence,  as  amendments  so  introduced  frequentiy  do. 
However  that  may  be,  when  once  the  testator 
determined  that  the  g^t  to  the  collaterals  was 
not  to  take  effect  if  any  one  of  the  tenants 
in  tail  married  or  attained  twenty-one,  the 
question  must  have  suggested  itself — Wha^  is  to 
become  of  the  reversion  in  fee  if  that  condition  is 
fulfilled  ?  Surely  the  most  obvious  and  the  most 
natural  thing  for  the  testator  to  do  was  to  give  it  in 
that  case  to  his  own  issue  fulfilling  the  prescribed 
conditions.  The  learned  counsel  who  spoke  second 
for  the  ap^llants  argued,  as  I  understood  him,  that 
the  reversion  expectant  on  the  determination  of  an 
estate  tail  was  so  shadowy  and  trumpery  a  thing  that 
DO  testator  would  be  likely  to  concern  himself  about 
it  at  all.  I  do  not  think  that  this  is  the  general 
opinion  among  people  who  have  property  of  tS^i  sort 
to  dispose  of.  Certainly  this  testator,  who  evidently 
bestowed  much  thought  and  care  on  the  disposition 
of  his  property,  did  concern  himself  about  this  rever- 
sion, and  that  in  a  very  special  manner.  The  learned 
counsel  for  the  appellant,  adopting  the  argument  of 
Collins,  L.J.,  laid  much  stress  on  the  words  "  sudi 
h^irs."  The  Lord  Justice  observes  that  '*  the  words 
'  heirs  of  the  body '  being  once  decided  to  be  words 
of  limitation  only,  the  words  *  such  heirs '  following 
cannot,  without  undue  straining,  be  interpreted  to 
mean  individuals  who  are  to  be  the  objects  of  a  new 
gift.*'  Now  I  must  say  that  I  cannot  follow  that 
observation.  No  doubt  the  words  ''heirs  of  the 
body "  have  been  decided  to  be  words  of  limitation 
only.  What  difference  could  it  make  if  they  were 
words  of  purchase  also  ?  Heirs  of  the  body  who  take 
by  descent  are  just  as  much  human  beinss  and  just 
as  much  individuals  as  heirs  of  the  body  vmo  take  by 
purchase.  If  a  testator  chooses  to  make  a  gift  to 
heirs  of  the  body  taking  by  descent  **  as  ana  when 
they  shall  attain  twenty-one  or  be  married,"  I 
cannot  see  what  difficulty  there  is  in  ascertaining 
the  persons  intended.    If  the  dause  is  to  be  con- 


strued as  meaning  only  that  the  trustees  are  to 
convey  tiie  legal  estate  when  their  duties  have  come 
to  an  end  there  is  no  difficulty  about  the  matter. 
But  the  advocates  of  that  construction  contend  that 
if  it  is  the  reversion  in  fee  which  is  to  be  conveyed, 
and  not  a  bare  legal  estate,  a  sort  of  mist  or  darkness 
descends  upon  the  scene,  and  no  one  can  find  the  per- 
sons to  teke,  though  they  are  the  very  same  persons 
who  on  the  other  construction  would  take  the  legal 
estate,  and  are  described  by  the  very  same  words. 
In  my  opinion  the  expression  '*  such  hetrs*' creates 
no  difficulty.  It  refers  to  the  preceding  words,  and 
means,  of  course,  "  heirs  of  the  Dody  or  bodies  of  the 
teetetor's  diild  or  children  '* — the  pmons  forming  as 
they  come  into  existence  the  whole  line  of  succession 
capable  of  inheriting.  But,  however  numerous  they 
may  be,  the  first  in  the  line  on  attaining  twenty-one 
or  marrying  carries  off  the  whole  estete  or  the  whole 
share  as  the  case  may  be,  and  there  is  nothing  left  for 
those  who  come  after.  That  is,  I  think,  the  solution 
of  the  suggested  difficulty.  I  had  thought  at  one 
time  that  the  difference  of  view  which  has  been  ex- 
pressed in  tins  case  mi^ht  possibly  have  sprung  out  of 
Uie  notion  which  prevailed  with  tiie  Court  of  Appeal 
on  the  former  occasion,  that  the  sift  of  the  reversion 
in  fee  to  a  tenant  in  tail  woula  have  the  effsot  of 
merging  or  d^eating  the  tenancy  in  taU.  Certainly, 
if  the  gift  of  the  reversion  had  such  an  effisot,  I  should 
have  admitted  tiiat  the  limitetions  in  this  will 
were  so  nnmtmjiing  and  whimsical  that  there 
would  have  been  some  difficulty  in  construixu^  the 
words  of  the  testetor  in  their  natural  and  ordinary 
sense.  But  after  the  argument  which  we  have 
heard  I  rather  think  that  the  difference  of 
opinion  is  due  to  the  very  different  estimates 
formed  of  the  capacity  of  the  lawyer  who  drew 
this  will.  It  was  suggested  in  argument,  and 
broadly  hinted,  I  think,  by  the  Court  of  Appeal 
in  the  former  case,  that  the  lawyer  who 
drew  the  will  was  so  incompetent  that  his 
words  were  hardly  deserving  of  close  and 
serious  attention.  On  the  other  hand,  there 
are  some  who  think  that  the  drafteman  of  this 
will  was  a  fairly  competent  lawyer.  And  I  confess 
I  share  that  opinion.  I  do  not  even  see  any 
evidence  to  prove  that  he  did  not  know  or  appre- 
ciate the  rule  in  Shelley's  case,  1  £ep.  88a,  as  well 
as  it  was  known  and  appreciated  at  the  time. 
The  will  was  drawn  in  what  may  be  called  the 
durk  ages,  when  liOrd  Eldon  confessed  that  his 
mind  was  ''overpowered*'  by  the  number  and 
perplexity  of  the  deosioiis.  But  I  think  it  is 
extremely  likely  that  the  draftsman  of  the  will 
was  not  acquainted  with  the  case  of  HarUm,  v. 
HarUm  7  T.  R.  652  which  was  decided  only  a 
short  time  before  the  date  of  the  will,  and,  as  far 
as  I  can  make  out,  not  even  reported  then.* 
Certainly  it  had  not  then  acauired  the  authority 
which,  in  spite  of  Lord  Eldon's  criticism  and 
the  qui»lified  approval  or  disapproval  of  Wigram, 
y.C.  it  afterwards  acauired.  It  was  the  rule 
laid  down  in  HarUm  v.  narUm,  or  rather,  I  should 
say,  the  rule  derived  from  that  case,  which,  as  it 
seems  to  me,  upset  the  draftman's  calculations. 
Another  argument  addressed  to  your  lordships 
was  that  the  direction  to  the  trustees  might  be 
rejected  altogether  on  the  strength  of  a  well- 
known  line  of  cases  which  dedde  that  limitetions 
superadded  to  a  gift  to  heirs  of  the  body  which  are 
inconsistent  with  the  devolution  of  an  estete  tail  are 
to  be  rejected.  But  why  are  they  rejected  P  They 
are  rejected  because  they  are  repugnant  to  the  gift. 
But  no  one  can  say  that  a  gift  ox  the  reversion  in  fee 

•Norton  V.  flarton  was  decided  in  1798. 
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to  a  tenant  in  tail  (if  that  be  the  tme  constraction  of 
the  testator's  will)  is  repugnant  to  the  gift  of  the 
tenanoy  in  tail.  On  the  contrary,  it  is  perfectly  con- 
sistent with  it.  It  seems  to  me  that  if  yon  construe 
the  will  fairly,  giving  to  technical  expressions  their 
technical  meaning,  and  to  expressions  not  technical 
their  ordinary  and  grammatical  signification,  you 
have  a  sensible  construction  perfectly  natural  and 
quite  consistent  with  the  scheme  of  the  will.  In  my 
opinion  the  testator  meant  exactly  what  he  said,  and 
deliberately  provided  for  the  event  which  actually 
occurred.  II  I  am  told  that,  after  all,  that  is  a 
matter  of  opinion  on  which  no  certain  judgment  can 
be  pronounced,  I  can  only  take  refuge  in  "Lord  Thur- 
loVs  maxim,  that  **  the  good  sense  of  all  these  oases 
is  to  believe  that,  where  persons  have  expressed 
themsdves  right,  they  knew  what  they  meant " : 
J<yn€8  V.  Morgan,  1  Br.  Gh.  Oas.  205,  at  p.  221.  I  think 
that  the  Court  of  Appeal  was  perfectly  right,  and 
therefore  I  move  your  lordships  that  the  appeal  be 
dismissed.  Your  lordships  have  been  given  to  under- 
stand that  an  arrangement  has  been  made  between 
the  parties  as  to  the  costs  of  the  appeaL  It  will 
therefore  not  be  necessary  to  say  anything  about  costs. 

Lord  MoBAis  and  Lord  Shaio)  concurred. 

liord  Davey.  —  I  have  endeavoured  to  con- 
sider the  point  of  construction  on  this  will  which 
has  now  been  fully  argued,  and  ia  directly  brought 
before  us  for  decision,  with  an  open  mind,  unpreju- 
diced by  anything  which  was  said  by  me  on  the 
former  occasion.  But  I  am  bound  to  say  that  I 
cannot  find  any  sufficient  reason  for  altering  the 
substance  of  the  opinion  I  then  expressed.  It  has 
been  said  that  opinions  were  expressed  by  both  liOrd 
Herschell  and  Lord  Watnon  on  this  point  in  agreement 
with  that  of  Lord  Macnaghten.  I  need  sc^cely  say 
that  if  I  found  myself  at  variance  with  the  delilierate 
judgments  of  these  eminent  lawvers  as  well  as  that 
of  my  noble  and  learned  friend,  I  would  bow  to 
authority  and  not  trouble  your  lordships  with  any 
observations  of  my  own.  But  the  point  was  not 
argued  at  the  bar  on  the  previous  occasion,  and  it 
was  not  necessary  for  the  judgment  then  pronounced, 
because  the  present  respondents  were  then  insisting 
on  the  validity  of  a  disentailing  deed  which,  if 
established,  would  have  barred  all  subsequent  limita- 
tions, including  the  one  in  question,  if  it  be  a  new 
limitation.  I  therefore  feel  myself  at  liberty  shortly 
to  state  the  grounds  upon  which  I  adhere  to  my 
previous  opinion.  It  is  quite  true  that  I  was  in  error 
in  speaking  of  the  opposite  construction  as  operating 
a  defeasance  of  the  estate  tail.  I  used  the  expression 
inadvertently  in  reference  to  a  suggestion  to  that  effect 
in  the  judgment  of  Bigby,  L.  J.  If  anything,  it  is  a 
remainder  to  take  effect  on  the  termination  of  the  estate 
tail.  But  that  accidental  slip  does  not  alter  the  sub- 
stance of  my  opinion,  that  the  words  in  question  do  not 
create  a  new  limitation,  bat  are  merely  ancillary  to 
the  previous  limitation,  which  we  have  construed  to 
be  an  estate  tail  (in  the  events  which  happened)  in 
Mary.  The  words  are,  '*  such  freehold  lan(u,  &c.,  to 
be  legally  conveyed  and  assured  unto  such  heirs  of 
my  child  or  children  in  equal  shares  as  they  shall 
severally  and  respectively  attain  the  age  of  twenty- 
one  years  or  be  married,  and  to  their  several  and 
respective  heirs  and  assigns  for  ever."  The  will  is 
obviously  drawn  by  a  draltsman  who  was  acquainted 
with  legal  phraseology,  but  not  a  sufficiency  good 
lawyer  to  be  master  of  it  or  know  how  to  use  it 
accurately.  A  succession  of  estates  is  carefully  pro- 
vided for  in  the  will,  and  in  every  other  instance  a 
new  limitation  is  introduced  with  the  appropriate 
language  for  that  purpose.  The  words  <<to  be 
legSily  conveyed,  ^.,"  follow  immediately  after  the 


words  "  to  be  equally  divided,  &c.,"  which  are  deariy 
ancillary  to  or  rather  form  part  of  the  previous  gift 
to  the  heirs  of  tiie  body,  fifo  f ar  as  the  form  of  the 
clause  goes,  it  appears  to  me  appropriate  for  express- 
ing a  direction  annexed  to  the  previous  gift  and 
inappropriate  for  creating  a  new  gift  in  suocessioiL 
Then,  again,  who  are  referred  to  as  "subh  heirs"? 
According  to  the  scheme  of  the  will  and  the  oonoep- 
tion  of  the  testator,  they  mean  a  class  of  penoni 
whom  he  describes  as  heirs  of  the  body  of  his  childm, 
and  between  whom  he  d<>sired  his  estate  to  be  dhrided 
on  their  deaths.  According  to  their  lesal  construc- 
tion the  words  used  by  the  testator  included  aU  the 
heirs  of  the  body,  taken  in  a  course  of  snooei- 
sion,  and,  therefore,  the  nde  in  8hdUy*9  our 
applies.  But  the  construction  of  the  claase  in 
question  adopted  in  the  courts  below  appean  to 
me  to  confine  the  description  in  that  dacue  to  tfas 
first  members  of  the  class  who  attain  twenty-one  or 
marry,  and  so  to  give  a  meaning  to  the  words  different 
from  that  which  uiey  bear  in  the  previous  gift  Thii 
testator  did  not  know  or  forgot  the  role  in  SheBa^t 
ooae,  and,  in  my  opinion,  he  has  attempted  to  engnft 
on  words  which  created  an  estate  tail  a  direction  to 
convev  to  the  heirs  in  tail  in  fee  simple.  Sach  a 
direction  is  repugnant  and  may  be  disregarded,  ai 
has  been  held  in  a  line  of  cases  beginning  with 
Qoodright  v.  PvUyn,  2  Ld.  Baym.  1437.  and 
Wright  v.  Pearson,  Amb.  358.  I  think  my  noble  and 
learned  friend  has  been  too  severe  in  his  oriticisiii  of 
the  judgment  of  Collins,  L.J.  The  rule  in  SkeOaft 
case  is  a  rule  of  law  and  not  a  rule  of  oonsbiiotioa, 
and  in  its  application  frequentlv  overrules  the  inten- 
tion plainly  expressed  on  the  hce  of  the  will  where 
it  is  one  which  the  law  cannot  carry  into  effect  I 
believe  that  euoh  is  the  case  on  the  will  before  ue.  It 
seems  to  me  extravagant  to  suggest  that  this  testator 
intended  or  supposed  that  his  children  would  tab 
more  than  a  life  estate.  But  the  law  says  otherwiie, 
and  must  prevail.  For  the  purpose,  however,  of 
construing  such  words  as  those  we  have  before  n, 
and  saving  whether  they  create  a  new  limitation  or 
one  to  be  regarded  only  as  an  ancillary  provision  to  the 
previous  limitation,  I  think  it  legitimate  to  look  to  the 
intention  expressed  in  the  instrument,  although  it  is  not 
one  which  can  be  carried  into  effect  modo  d/orma,  and 
this  I  understand  to  be  the  bads  of  the  learned  Lord 
Justice's  argument.  The  Lord  Justice  was  of  oonne 
aware  that  under  the  old  law  a  gift  to  one  withoot 
words  of  limitation  passed  only  a  life  estate  nnlen 
a  contrary  intention  appeared  on  the  wilL  Bot 
I  presume  that  the  Lord  Justice  would  have  eaid, 
if  be  had  been  asked,  that  he  found  such  an  intention 
in  the  direction  to  the  trustees  to  convey  to  the  hnn 
ofthebody  in  fee  simple.  The  second  point  argaed 
by  Mr.  Orackanthorpe  depends  on  the  tme  oonstro^ 
tion  of  the  setUement  of  the  31st  of  August,  1819, 
made  by  Mrs.  Hartley  on  her  marriage.  It  rvm 
questions  of  some  difficulty  and  nioety.  Bat  ei  I 
understand  that  the  majority  of  your  loMships  are  ie 
favour  of  the  respondents  on  the  principal  poiat 
argued,  in  which  case  these  questions  do  not  ariie,  i(  > 
unnecessary  for  me  to  express  any  opinion  iipQ> 
them. 

Lord  Bbamfton.— I  concur  in  the  judgment  «< 
liOrd  Macnaghten,  and  substantially  for  the  reaeoai 
which  he  has  very  clearly  explained*  After  mm 
protracted  litigation,  the  only  question  now  remen- 
ing  in  controversy  seems  to  be  whether,  aooording  to  tM 
true  construction  of  that  clause  in  the  will  of  WiUiiB 
Harris  directing  his  trustees  to  convey  to  the  beir  o( 
the  body  of  his  only  daughter  the  fee  simple  of  t* 
property  in  dispute,  that  heir  by  such  gift  and  ooa- 
veyance  took  an  estate  in  fee  simple  by  purohaie  ff 
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by  desoent  either  from  Mary,  his  mother,  or  from  the 
testator,  his  grandfather.  If  by  purchase,  the 
respondent  is  entitled  to  the  judgment  of  tibis  House. 
If  by  descent,  the  appellants  are  so  entitled,  for  they 
are  the  heirs  of  both  Mary  and  her  father,  the 
testator.  The  testator  William  Harris  died  so  long 
ago  as  the  year  1815,  seised  in  fee  simple  of 
the  estate  in  question,  called  Bosewame,  in  the 
county  of  Cornwall.  By  his  will,  made  in  1804, 
he  vested  in  trustees  the  fee  simple  of  that  estate, 
upon  trusts  to  which  I  refer  only  so  far  as  they 
apply  to  events  as  they  actually  happened,  to 
receive  and  dispose  of  the  whole  income  derivable 
therefrom  for  the  use  and  benefit  of  his  only 
child,  a  daughter  Mary,  during  her  lifetime,  and 
after  her  death  to  stand  seised  of  the  estate  in 
trust  unto  and  to  the  use  of  the  heir  of  the  body 
of  such  daughter,  with  a  direction  legally  to  convey 
and  assure  the  said  estate  to  such  heir  on  his 
attaining  the  age  of  twenty-one  years  or  being 
married,  and  to  his  heirs  and  assigns  for  ever. 
Mary  survived  the  testator,  and  married  in  1819 
one  Winchoombe  Hartley,  by  whom  she  had  one 
child  only,  William  Henry  Hcu*tley,  who  attained 
the  age  of  twenty-one  in  1844,  survived  his 
mother,  who  died  in  1868,  and  himself  died  in 
1894  intestate  and  without  issue.  Putting  aside 
altogether  this  direction  to  convey  the  fee  simple, 
an  equitable  estate  in  tail  was  given  to  Mary 
Hartley,  with  remainder  to  her  son  William 
Henry.  This  estate  tail  was  never  in  fact  barred, 
and  William  Henry  was  only  equitable  tenant  in 
tail  expectant  upon  the  death  of  his  mother  until 
that  erent  happened,  when  the  devise  of  or  the 
direction  to  convey  the  fee  simple  came  into 
operation.  Beading  this  devise,  or  direction  to 
convey,  in  connection  with  the  trusts  creating  the 
estate  tail,  I  have  come  to  the  conclusion  that  the 
testator  did  not  intend  it  to  be  a  part  and  parcel 
of  the  machinery  or  language  employed  for  the 
limitation  of  the  estate  tail.  It  was  useless  and 
unnecessary  for  that  purpose.  It  looks  rather  as 
if  the  testator  felt  that  when  Mary  died  and  her 
son  came  of  age,  the  object  with  which  the  trusts 
were  created  would  be  accomplished,  but  there 
would  still  be  the  fee  simple  outstanding  in  the 
trustees,  and,  the  trusts  having  been  fulfilled,  hn 
determined  to  make  a  speciid  nnd  new  gift  of  the  fee 
simple  to  the  heir  of  the  body  of  his  daughter,  by 
directing  the  trustees  to  convey  to  him  the  fee  simple 
which  was  no  longer  required  for  the  carrying  out  of 
the  trusts  reposed  in  them,  for  which  alone  they  were 
created.  Such,  I  think,  was  the  testator's  intention, 
and  such  intention  is  quite  sufficiently  expressed  and 
carried  out  by  the  words  employed.  It  follows  that 
Wdliam  Henry  took  the  fee  simpl<(^  by  purohase,  and 
that  his  heirs,  on  his  death  iutest-ite,  were  and  are 
entitled  to  the  estate  in  fee  simple,  and  that  the 
appeUants,  not  being  such  heirs,  cannot  disturb  the 
respondent  in  his  pos«e8(*ion.  which  he  claims  as  b»*ing 
himself  the  heir.  I  think,  therefore,  that  this  appeal 
should  be  dismissed. 

Order  appealed  from  affirmed^  and  appeal  dismissed. 

Solicitors  for  the  appellants,  B(^bins,  Billing,  &  Co,, 
for  Clarke,  Son,  &  Walsh,  Preston. 

Solicitors    for    the    respondent,     Colly  er-Bristow, 
Bussell,  Bill,  Curtis,  &  Dods. 


(SsmX  of  appeal* 

From  Chan.  Div.  \ 

(Lord  Alverstone,  M.B.,  and  [  July  16,  23. 

Bigby  and  Collins,  L.  J  J. )     ) 

In  re  JoLLY. 
Gathebcole  V,  Norfolk,  (a.) 

Limitation  statutes — Adverse  possession — Bent—Set-off 
—  Will — Construction — Beal  Property  Limitation  Act, 
1833  (3  c&  4  Will.  4,  c.  27),  m.  34,  ^2— Beal  Property 
Limitation  Act,  1874  (37  <fc  38  Vict,  c.  57),  «.  1. 

The  effect  of  the  Limitation  Acts  of  1833  and  1874  is 
that,  where  a  tenant  has  obtained  an  absolute  title  to 
property  by  reason  of  the  expiration  of  the  statutory 
period,  all  rights  which  the  reversioner  would  have  had 
in  reaped  of  the  land  come  to  an  end,  and  rent,  the  non~ 
payment  of  which  has  given  the  occupier  his  title,  cannot 
be  deemed  to  be  owing. 

Consequently,  rent  in  respect  of  the  period  previous  to 
the  extinguishment  of  the  landlord's  estate  cannot  be 
brought  into  accou7it  under  a  hotchpot  clause  in  his  will. 

Decision  of  North,  J.  ([1900]  1  Ch.  292),  reversed. 

A  testatrix  gave  her  property  in  trust  for  the 
benefit  of  her  four  children  in  equal  shares,  with 
substitutionary  gifts  to  the  children  of  any  of  them 
who  should  die  in  her  lifetime. 

By  her  will  she  declared  "  that  all  sums  which  I 
have  already  paid  or  advanced  or  which  I  shall  here- 
after pay  or  advance  to  or  for  the  benefit  oi  any  child 
of  mine,  and  all  moneys  owing  to  me  at  my  death 
by  any  diild  of  mine,  whether  for  rent  or  otherwise, 
shall  be  taken  in  or  towards  satisfaction  of  the  share 
under  my  will  of  such  child  or  his  or  her  child  or 
children,  and  shall  be  brought  into  hotchpot  and 
accoimted  for  accordingly,  and  that  no  such  child  of 
mine  nor  the  child  or  children  of  any  such  child  of 
mine  shall  be  entitled  to  receive  any  share  under  my 
wUl  until  such  moneys  so  owing  shall  be  paid  to  my 
executors." 

In  1868  she  let  to  her  son  a  farm,  which  belonged 
to  her  in  fee,  at  the  rent  of  £80  a  year,  without  any 
written  agreement.  The  rent  was  paid  to  April, 
1881.  He  remained  in  posseseion  till  his  moth^^r's 
death  in  1899,  without  paying  further  rent  or  giving 
any  acknovvlfdgiueut  of  her  title  or  his  liability,  so 
that  her  title  was  extinguished  in  1893. 

The  question  raised  by  the  summons  taken  out 
by  her  executors  and  trustees  against  the  son, 
was  whether  unpaid  rent  for  the  twelve  yean 
from  1881  to  1893  ought  to  be  deducted  from  the 
son's  share  in  his  mother's  estate  under  the  above 
hotohp<)t  clause. 

North,  J.,  held  that  such  rent  was  so  to  be  brought 
into  account  in  fixing  the  son's  share,  [1900] 
1  Ch.  292. 

The  son  appealed  from  this  decision. 

Vernon  Smith,  Q  C,  and  A.  H.  Poyser,  for  the 
appellant. — The  whole  of  the  respondents'  oase  is 
based,  wrongly,  on  the  assumption  that  there  was  a 
tenancy  during  the  twelve  years.  But  no  such  con- 
tractual relationship  exiHted  between  the  parties. 
Up  to  the  passing  of  3  &  4  Will.  4,  c  27  no  such  title 
as  is  admitted  in  the  case  could  have  been  acquired, 
for  it  was  always  an  answer  to  a  claim  of  right 
arising  from  possession  that  the  possession  had  not 
been  adverse.  The  effect  of  the  Act  was  to  abolish 
that  doctrine  of  ''non-adverse"  possession;  there 
was  no   interference  with  the  doctrine  of  adverse 

(a.)  Beported  by  Warwick  H.  Dkapke,  Esq., 
Barrister-at-Law. 
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posseBBion  {per  Ijord  Deoman  in  Nepean  v.  Doe  d. 
Knight,  2  Smith's  L.  Cos.,  10th  ed.,  542,  and  Dart  on 
Vendors  and  Purchasers}.  The  object  and  method  of 
the  Act  appear  clearly  by  comparing  the  treatment 
of  tenancies  by  lease,  at  wi]l,  and  from  year  to  year, 
in  each  of  which  cases  an  exact  period  is  fixed  at 
which  the  possession  is  to  be  deemed  to  be  adverse. 
The  moment  the  Act  has  run  its  course  it  forms  (so  to 
say)  the  sole  muniment  of  the  possessor's  title,  and  aU 
prior  relationships  are  swept  away.  The  appellant 
now  being  in  possession,  it  is  evident  that  such 
possession  must  be  deemed  to  have  become  adverse  to 
the  landlord  the  moment  the  statutory  period  com- 
menced to  run.  This  being  wholly  inconsistent  with 
the  contractual  relationship  of  landlord  and  tenant, 
no  rent  could  have  accrued  due  during  the  period,  so 
that  there  was  no  debt  which  the  executors  could 
retain. 

H,  Terrell,  Q.C,  and  Napier,  for  the  executors. 
The  landlord's  estate  was  extinguished  by  the  42nd 
section  of  the  Act  of  William  lY.,  so  that  we  admit 
that  no  rent  can  be  considered  due  in  respect  of  the 
period  after  1893.  But  a  debt,  the  power  to  recover 
which  has  been  taken  away  by  statute,  is  not 
destroyed  but  only  changed  in  character.  The  Acts 
of  1833  and  1874  deal  only  with  land  and  not  with 
rent.  Flight  v.  BentUy,  7  Sim.  149;  Tichborne  v. 
Weir,  67  L.  T.  Eep.  735,  41  W.  Jt.  Dig.  120;  In  re 
Akerman,  Akerman  v.  Akerman,  40  W.  B.  12,  [1891] 
3  Ch.  212,  were  referred  to. 

BoU,  for  a  daughter  of  the  testatrix. 

Cur,  adv,  vuU, 

Lord  Alvbbbtone,  M.R.,  after  stating  the  facts, 
continued :  North,  J.,  haa  decided  that  the  executors 
should  deduct  from  the  share  of  the  son  twelve  years' 
rent  of  the  farm  for  the  period  1881  to  1893.  I  am 
unable  to  adopt  this  view.  In  the  year  1893  the  son 
obtained,  by  virtue  of  the  Real  Property  Limitation 
Act,  1874,  section  1,  an  absolute  title  to  the  property. 
It  is,  I  think,  inconsistent  with  his  right  so  acquired 
that  the  rent  which  he  ought  to  have  paid  should  be 
deemed  to  be  still  owing.  The  effect  of  the  Limita- 
tion Acts  of  1833  and  1874  is,  in  my  opinion,  that, 
after  the  expiration  of  the  statutory  period  of  twenty 
and  twelve  years  respectively,  all  rights  which  the 
reversioner  would  have  had  in  respect  of  the  land 
have  come  to  an  end,  and  I  do  not  think  it  would 
be  consistent  with  that  position  that  rent,  the  non- 
payment of  which  has  given  the  occupier  a  title  to 
the  land,  ^ould  still  be  deemed  to  be  owing.  I  am 
therefore  of  opinion  that  this  appeal  should  be 
allowed,  and  that  the  trustees  are  not  entitled  to 
deduct  anything  in  respect  of  the  arrears  of  rent. 

BlOBT,  L.J. — I  am  of  the  same  opinion.  A  very 
ingenious  argument  was  addressed  to  us  on  behalf  of 
the  trustees,  that  the  Heal  Property  Limitation  Acts 
dealt  only  with  land,  and  that  you  must  go  to  the 
statute  01  James  as  to  a  contract  for  rent.  Then  it 
was  said  that  although  the  Acts  barred  the  remedy 
as  to  the  recovery  of  the  land,  they  did  not  bar  the 
right  to  recover  the  twelve  years'  arrears  of  rent.  It 
is  a  very  curious  point,  and  not  the  less  so  because 
more  than  half  a  century  has  passed  since  the  statute 
of  1833  came  into  operation  (the  Act  of  1874  only 
changes  the  period  from  twenty  to  twelve  years),  and 
fJtbough  there  must  have  been  thousands  of  cases  in 
which  people  have  been  bitterly  disappointed,  yet  no 
one  ever  seems  to  have  brought  an  action  for  rent  in 
a  case  where  the  Beal  Property  Limitation  Acts  have 
operated.  Nevertheless,  such  an  action  must  have 
lam  in  all  cases  if  the  view  of  the  trustees  is  right. 
Let  us  consider,  however,  what  the  usual  practice  of 


the  pax>f  ession  has  been.  It  Beems  to  me  that  the  day 
after  twelve  years  are  gone,  the  right  to  bring  an 
action  plainly  determines.  The  right  of  action  can 
only  last  for  twelve  years,  and  in  the  case  of  a  tenancy 
from  year  to  year  the  right  of  action  is  to  be  held  to 
have  first  accrued  when  the  last  payment  of  rent  was 
made.  You  have  a  rieht  of  action  if  the  rent  is  not 
paid.  A  landlord  could  not  eject  xmtil  the  day  aftsr 
the  rent  becomes  due.  The  assumption  is  that  on  the 
day  after  the  twelve  years  have  elapsed,  the  tenant  \g 
to  be  taken  to  be  no  longer  tenant.  He  is  holding 
the  land  under  a  title  which,  aocordina:  to  the  older 
law,  would  have  been  an  adverse  title.  That  is 
absolutely  inconsistent  with  an  agreement  to  pay, 
and  so  it  was  held  that  the  tenant  was  no  longer  in 
possession  as  a  tenant  from  year  to  year  or  aa  a  tenant 
at  all.  That  is  absolutely  inconsiBtent  with  a  right 
to  recover  rent.  The  son  in  the  present  case,  who 
has  been  tenant,  was  under  no  liaoiUty  to  pay  rent 
after  twelve  years,  not  having  been  tenant  at  all 
during  twelve  years,  although,  if  he  had  been  saed 
before  the  twelve  years,  it  would  have  been  quite  a 
different  matter.  After  the  twelve  years  a  change  of 
things  arises. 

CoLUNS,  L.  J. — I  am  of  the  same  opinion.  I  think 
the  crucial  point  was  put  by  Mr.  Poyser — viz.,  that 
the  effect  of  the  statute  was  to  do  away  with  non- 
adverse  possession.  It  is  incompetent  for  the  land- 
lord to  say  that  he  still  retains  the  right  to  reooTsr. 
I  think  that  is  emphasised  when  you  compare  the 
position  of  a  tenant  under  a  lease  in  writing  with  that 
of  a  tenant  from  year  to  year.  I  think  the  tenant 
was  in  possession  during  those  years  not  as  tenant  to 
the  testatrix,  but  in  a  right  under  which  he  had  no 
obligation  to  pay  rent. 

Appeal  allowed. 

Solicitors,  Field,  Eoacoe,  &  Go.,  for  Birhrtt  A  Ridley, 
Ipswich ;  Morris  <fe  Bristoto,  for  Jackama}^  SonSt  ^ 
Miller,  Ipswich. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  Yaughan  Williams,  |  July  10. 

and  Bomer,  L.JJ.]  j 

Bbabd  v.  London  General  Omnibtts  Go.  (a.) 

Master  and  servant — Negligence  of  servant — LiaHnUbf 
of  master — Scope  of  authority — Omnibus  driven  if 
conductor. 

On  the  trial  of  an  action  for  negligence  againd  w 
omnibus  company,  it  toas  proved  by  t?ie  plaintifi 
witnesses  that  the  omnibus  by  which  the  plainiif  wai 
run  down  and  injured  had  just  finislitA  one  of  ib 
journeys  and  was  coming  down  an  incline  at  the  file  of 
eight  miles  an  hour  while  making  a  slight  detour /or  ^ 
purpose  of  coming  to  the  starting-place  facing  the  ny^ 
way  for  commencing  a  fresh  journey,  and  that  ii  w 
being  driven  by  the  conductor,  who  was  not  the  regular 
driver. 

Held,  that  the  judge  loas  right  in  withdrawing  the  ctK 
from  the  jury  at  the  close  of  the  plaintiff's  case,  on  tf* 
ground  that  there  w<u  no  evidence  that  the  person  vk 
was  driving  the  omiiibus  was  acting  within  the  sccfft<^ 
his  authority. 

Application  for  a  new  trial  of  an  action  triad  bsto 
Lawrance,  J.,  and  a  jury. 

The  action  was  brought  to  recover  damages  fv 
negligence. 

(a.)  Beported  by  F.  G.  Bttoebb,  Esq.,  Bairittff- 
at-Law. 
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The  plaintiff,  while  ridinff  a  bioyde,  was  nm  down 
and  iDJured  by  an  omnibus  belonging  to  the  defend- 
ants. 

It  appeared  from  the  evidenoe  of  the  plaintiff's 
witnesses,  that  the  omnibus  had  just  finished  one  of 
its  journeys,  and  that  at  the  time  when  the  accident 
happened  it  was  coming  down  an  incline  at  the  rate 
of  eight  miles  an  hour,  while  making  a  slight  detour 
for  the  purpose  of  coming  to  the  starting-place  facing 
the  right  way  for  commencing  a  fresh  journey,  and 
that  it  was  being  driven  by  the  conductor,  who  was 
not  a  licensed  dnver. 

At  the  dose  of  the  plaintiff's  case  Lawranoe,  J., 
withdrew  the  oaae  from  the  jury  on  the  ground  that 
there  was  no  CTidenoe  that  the  person  who  was 
driving  the  omnibus  was  acting  within  the  scope  of 
his  authority,  and  he  directed  that  judgment  should 
be  entered  for  the  defendants. 

The  plaintiff  applied  for  a  new  trial. 

Moysea  {A,  J,  Wallach  with  him)  for  the  plaintiff. — 
The  learned  judge  was  wrong  in  nonsuiting  the 
plaintiff.  The  question  whether  the  driver  of  an 
onmibus  was  acting  within  the  scope  of  his  authority 
is  a  question  of  fact  for  the  jury ;  it  has  always  been 
treated  so  since  Limpua  v.  London  Oenercd  Omnibus 
Co.Al  W.  £.  149,  1  H.  &  0.  526.  The  present  case  is 
different  from  that  of  Grvilliam  v.  Twiit,  43  W.  R. 
566,  [1895]  2  Q.  B.  84,  where  the  driver  and  the  con- 
ductor of  an  omnibus  authorized  a  stranger  to  drive 
the  omnibus  home.  It  is  well  known  to  be  an  every- 
day occurrence  for  the  conductor  of  an  omnibus  to 
drive  for  short  distances  durinp^  the  temporary  absence 
of  the  driver,  espedally  in  bringing  the  omnibus  to 
its  starting  point  for  a  fresh  journey.  The  jury  ought 
to  have  been  allowed  to  say  whether  in  fact  the  con- 
ductor was  acting  within  the  scope  of  his  authority 
in  the  present  oase. 

Jelf,  Q.G.,  and  OUtvell  Salter,  for  the  defendants. 

A.  L.  Smith,  L.J. — If  the  plaintiff  had  simply 
proved  that  the  defendants*  omnH)us  was  beine  driven 
negligently,  as  in  fact  it  was,  then  I  thmk  the 
presumption  would  have  been  that  it  was  being 
driven  bv  the  person  whom  the  defendants  had 
authorized  as  their  agent  to  drive.  But  the  plaintiff's 
case  itself  showed  that  the  omnibus  was  not  being 
driven  by  the  driver,  but  by  the  conductor.  The 
duties  of  a  driver  and  a  conductor  are  independent 
duties,  and  primd  facie  it  is  not  the  duty  of  a  con- 
ductor to  drive.  It  seems  to  me  that  the  plaintiff's 
case,  as  it  was  presented,  negatived  the  presumption 
which  might  otherwise  have  existed  in  his  favour.  I 
think  that  Lawrance,  J.,  was  right  in  holding  that 
there  was  no  evidence  that  the  acddent  happened 
through  the  default  of  an  agent  authorized  by  the 
defendants  to  drive.    The  appeal  must  be  dismissed. 

Vauohan  Wiixiams,  L.J.— This  case  seems  to  me 
to  be  on  the  border-line.  I  do  not  think  that  we 
ought  to  assume  that  it  is  necessarily  bevond  the 
functions  of  a  conductor  of  an  omnibus  to  take  charge 
of  the  omnibus  during  the  temporary  absence  of  the 
driver.  If  a  plaintiff  were  to  prove  that  at  a 
time  when  one  journey  was  at  an  end  and  another 
journey  was  about  to  commence  the  conductor  turned 
the  omnibus  round,  and  did  so  negligently,  and  by 
his  negligence  injured  the  plaintiff,  then  I  think 
there  would  be  a  case  to  go  to  the  jury,  and  it  would 
be  for  the  defendants  to  show,  if  they  could,  that  it 
was  outside  the  functions  of  the  conductor  to  take 
charge  of  the  omnibus  during  the  temporary  absence 
of  the  driver.  But  here  the  evidence  shows  that  the 
omnibus  was  coming  down  a  hill  at  the  rate  of  eight 
miles  an  honr,  and  that  is  consistent  with  this — ^^at 
the  driver  may  have  done  what  he  certainly  had  no 


right  to  do,  that  is  to  say,  he  may  have  ddegated  his 
authority  generally  to  the  conductor.  I  think  it 
would  be  unfortunate  if  it  should  go  forth  that, 
whenever  a  conductor  is  found  exercising  the  functions 
of  a  driver,  then  no  case  can  be  made  out  against  the 
proprietors  of  the  omnibus  in  an  action  for  negligence, 
unless  the  plaintiff  accounts  for  the  temporary  absence 
of  the  driver.  And  the  mere  fact  that  the  aiot  of  tibe 
conductor  is  an  act  of  driving  does  not  seem  to  me 
to  be  a  sufficient  reason  for  not  leaving  the  case  to 
the  jury.  But  inasmuch  as  the  plaintiff's  witnesses 
show  that  the  omnibus  was  being  driven  by  a  person 
who  was  not  the  regular  driver,  down  hill  at  a  great 
pace,  an  act  of  driving  of  such  a  character  that  it 
could  only  be  within  the  scope  of  authority  of  a  driver, 
I  think  that  the  onus  was  on  the  plaintiff  to  show 
that  this  act  was  authorized  by  the  defendants. 

ROMEB,  L.J. — I  agree  in  thinking  that  the  appeal 
fails.  In  my  opinion  the  presumption  of  authority 
which  would  primd  facie  exist  in  the  plaintiff's  favour 
may  be  rebutted  by  the  evidence  of  the  plaintiff's 
own  witnesses.  And  I  think  that  it  was  rebutted  in 
this  case  when  it  was  proved  that  the  person  who 
was  driving  the  omnibus  was  not  the  regular  driver 
but  was  the  oond\ictor,  who  was  dearty  not  from 
his  position  authorized  by  the  defendant  company  to 
drive.  The  onus  was  therefore  cast  on  the  plaintiff 
to  give  evidence  that  the  conductor  was  in  fact 
authorized  to  drive  in  the  present  oase,  but  no  such 
evidence  was  given.  Neither  was  it  alleged  that 
there  was  any  necessity  for  the  driver  to  ddegate  his 
authority  to  the  conductor. 

Application  diamueed. 

Solidtors  for  the  plaintiff,  Oshom  &  Oshom. 

Solidtors  for  the  defendant,  Hicka,  Davis,  &  Hunt. 


From  Chan.  Div.  \ 

(Lord  Alverstone,  M.B.,  and  f        June  21 ;  July  5 
Bigby  and  Oollms,  L.JJ.)    j 

BOGBBS   v.    HOSEGOOD.  (a.) 
Vendor  and  purchaser — Restrictive  covenant — Covenant 
running  with  the  land — Intention — User — Restriction 
on  number  of  houses— Private  dwelling-house— Resi- 
dential  flats, 

Hdd  (1)  that  when  the  benefit  of  a  covenant  Tias  once 
been  clearly  annexed  to  a  piece  of  land,  it  passes  by 
assignment  of  that  land,  and  may  be  said  to  run  with  it, 
as  well  in  contemplation  of  equity  as  of  law,  without 
proof  of  special  bargain  or  representation  on  the  assign^ 
ment ;  (2)  that  the  erection  of  a  block  of  flats  is  a  breach 
of  a  covenant  not  to  erect  more  than  one  messuage  or 
dwelling-house  on  a  piece  of  land;  and  (3)  thcU  such 
erection  is  also  a  breach  of  a  covenant  not  to  u$e  such 
messuage  otherwise  than  ae  a  private  residence. 

Decision  of  Farwell,  J.  (ante,  p.  202)  affirmed  as  to 
(1)  and  (2),  but  reversed  as  to  (3). 

This  was  an  appeal  from  a  decision  of  ParweD,  J. 
(reported  ante,  p.  202). 

The  facts  are  fully  set  oat  in  the  report  of  the  case 
in  the  court  below,  but  for  the  purposes  of  this 
report  they  may  be  shortly  stated  as  follow. 

The  action  was  brought  by  the  trustees  of  the  will 
of  the  late  Sir  John  Millais  and  by  W.  B.  Bogers,  as 
owners  of  property  in  Palace  Gate,  Kensington,  for 
the  purpose  of  enfordng  restrictive  covenants  to 
which  the  defendant's  adjoining  land  was  alleged  to 
be  subject. 


(a.)  BeportoA  by  J-  ^-  STmLnro,  Esq.,  Barrister' 
at*Law. 
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bought  it  with  the  land,  and  this  oan  hardly  be  the 
ease  where  the  purohaser  did  not  know  of  the 
existence  of  the  restrictive  covenant.  Bat  when,  as 
here,  it  has  been  once  annexed  to  the  land  reserved, 
then  it  is  not  necessary  to  spell  an  intention  out  of 
surrounding  facts,  such  as  the  existence  of  a  building 
scheme,  statements  at  auctions,  and  such  like 
drcumstances,  and  the  presumption  must  be  that  it 
passes  on  a  sale  of  that  land,  imless  there  is  something 
to  rebut  it,  and  the  purchaser's  ignorance  of  the 
existence  of  the  covenant  does  not  defeat  the 
presumption.  We  find  nothing  in  the  conveyance  to 
Sir  John  Millais  in  any  degree  inconsistent  with 
the  intention  to  pass  to  him  the  benefit  already 
annexed  to  the  land  sold  to  him.  The  covenant 
by  the  vendor  to  build  a  wall,  if  required  by 
Sir  John  Millais  to  do  so,  in  order  to  prevent 
Sir  John  Millais' s  windows  overlooking  the 
adjoining  plot  does  not  seem  to  us  to  have  any 
bearing  on  the  point,  and  we  are  of  opinion,  therefore, 
that  Sir  John  Millais's  assigns  are  entitied  to  enforce 
the  restrictive  covenant  against  the  defendant,  and 
that  his  appeal  must  be  diraussed. 

It  is,  however,  still  necessary  to  consider  the  question 
raised  by  the  cross-notice  of  Mr.  Bogers.  Mr.  Bogers 
is  one  of  the  covenantees  with  whom  the  Duke  of 
Bedford  (Covenanted  in  a  deed  of  the  30  th  of  October, 
1876,  "  that  every  messuage  to  be  erected  on  the  two 
plots,  or  either  of  them,  should  at  all  times  there- 
after be  adapted  for  and  used  afi  and  for  a  private 
residence  only."  Mr.  Bogers  was  a  party  to  a  deed 
of  even  date,  whereby  he  and  his  partners  released 
the  Duke  from  the  covenants  restricting  the  number 
of  houses  to  be  built  on  the  plots  contained  in  the 
conveyances  of  May,  1869,  and  July,  1869.  He 
afterwards  took  an  assignment  from  his  partners  of 
two  other  plots  of  the  firm's  building  land,  near  to 
the  Bedford  and  Millais  plots.  FarweU,  J.^  dismissed 
the  action,  so  far  as  it  set  up  any  claim  by  Bogers, 
on  the  ground  that  the  latter  could  not  after  the 
release  above-mentioned  complain  of  the  erection  of 
several  dwelling-houses ;  and  the  learned  judse  did 
not  consider  that  the  proposed  building  would  be  a 
violation  of  the  covenant  with  Mr.  Bogers,  that  every 
house  to  be  erected  on  the  two  plots,  or  either  of  them, 
or  any  part  thereof,  should  at  all  times  thereafter  be 
adapted  for  and  used  as  and  for  a  private  residence 
only.  We  are  of  opinion,  however,  that  such  a  block 
of  flats  as  it  is  proposed  to  erect  would  involve  a 
breach  of  this  covenant.  Though  we  agree,  as  we 
have  said,  that  such  a  building  does  involve  a  breach 
of  the  covenant  that  no  more  than  one  messuage  or 
dwelling-house  should  be  erected  or  standing  on  such 
plot,  and  that  such  messuage  should  be  adapted  for 
and  used  as  and  for  a  private  residence,  we  think  it 
is  also  a  breach  of  the  covenant  in  question.  Though 
it  is  certainly  not  one  messuage  or  dwelliug-house 
only  adapted  for  and  used  as  a  private  residence, 
neither  does  it  seem  to  us  to  ccmstitute  several 
separate  dwelling-houses  adapted  for  and  used  as 
private  residences  only,  within  the  meaning  of  the 
covenant.  We  think  residential  flats,  involving  the 
use  of  a  public  entrance  and  staircase,  do  not  answer 
tiie  descnption  of  private  residences  contemplated  by 
the  words  quoted.  The  covenant  must,  we  think,  be 
construed  in  an  ordinary  or  popular,  and  not  in  a 
legal  and  technical,  sense;  and  we  do  not  think  that 
residential  flats,  though  for  many  purposes  separate 
dwelling-houses,  come  within  the  popular  description 
of  the  dass  of  buildings  which  it  was  intended  to 
permit.  The  cross-appeal,  therefore,  of  Mr.  Bogers 
must  be  allowed. 

Solicitors,  Parker  &  Thomas;  Stibhard,  Oihsorif 
A  Co. 


From  a  B.  Div.  ) 

(A.  L.  Smith,  Vaughan  Williams,  [ 

and  Bomer,  L.JJ.)  ) 


June  21. 


Gkbat  Wbstsbn  Railway  Co.  v.  liONDOK  aid 
County  Banking  Co.  (o.) 

Banker  ^Bill  of  exchange — Cheque— Croated  cJuquf- 
Receipt  of  payment  for  cuatomer — Bills  of  Excha^i 
Act,  1882  (45  tk  46  Vid.  c.  61),  «.  82. 

A  rate  collector  had  been  for  many  years  in  the  hai^ 
of  taking  cheques  which  he  received  in  payment  of  rata 
to  a  branch  bank  of  the  defendants  and  getting  theai  tf 
cash  the  cheques,  bvi  he  did  not  keep  any  aecoaiii  wiH^ 
tJie  defendants.  Having  fraudulently  obtained  a  tktu^ 
fr<yin  the  plaintiffs  by  falsely  pretending  that  a  rakiai 
been  made,  he  took  the  cheque  to  the  brandi  bank  in  acawd- 
ance  with  his  usual  practice.  The  cheque  was  drawn  m 
a  London  bank  and  was  made  payable  to  the  coUedorv 
order,  and  was  crossed  generally  and  marked  "Kit 
negotiable.'*  The  defendants  cashed  the  cheque  and  tat 
it  up  to  their  head  office  in  London  for  collectuiu,  ani  it 
was  duly  presented  and  paid.  In  an  action  to  rtootv 
the  amount  of  the  cheque. 

Held,  that  the  proper  inference  to  he  drawn  from  ik 
facts  was,  first,  that  the  collector  was  a  customer  of  iU 
defendants;  and,  secondly  (Vaughan  Williams,  LJ^ 
doubting  as  to  this),  that  the  defendants  received  paymad 
of  the  cheque  for  him;  and  therefore  the  defadiuh, 
having  acted  in  good  faith  and  without  negligeset^  wm 
protected  from  liability  by  section  82  of  the  Biili  cf 
Exchange  Act,  1882. 

Judgm^ent  of  Bigham,  J.  (ante,  p.  144),  affirmed. 

Appeal  from  the  judgment  of  Bigham,  J.,  tt  the 
trial  of  an  action  without  a  jury  (reported  ante,  p.  li^. 
[1899]  2  Q.  B.  172). 

The  action  was  brought  to  recover  £142  IQc., 
money  had  and  received  by  the  defendants  to  the  we 
of  the  plaintifib,  or,  in  the  alternative,  to  reoovec 
damages  to  a  like  amount  for  the  coiiveraioo  of  i 
cheque. 

The  facts  were  as  follows:  One  Huggtns  had  bees 
for  many  years  a  rate  collector  in  the  employmest  d 
the  Wantage  Bural  District  Council  and  of  other 
similar  bodies.  In  this  capacity  he  had  been  in  ths 
habit  of  receiving  from  the  plaintifis  and  otfaffi 
cheques  for  the  amounts  payable  by  them  for  nta. 
and  the  cheques  so  received  he  used  freqoeotly  to 
cash  through  the  defendants*  branch  bank  at  Vtntige. 
He  had  been  in  the  habit  of  cashing  cheques  in  thH 
way  for  fifteen  or  twenty  years,  and  a  oonadeaAM 
number  of  such  cheques  (fifty  or  sixty)  were  cashed  hf 
him  in  the  course  of  each  year.  He  was  wall  knon 
to  the  managers  and  offidfds  of  the  brandi  bank  *^  I 
Wantage,  but  he  kept  no  account  with  the  defrndaoti, 
nor  had  he  any  pass-book ;  his  transactions  with  tbe 
defendants  were  completely  disposed  of  in  each  ckk 
as  and  when  he  brought  the  cheques.  The  Wantage 
Bural  District  Council  kept  their  accounts  at  the 
defendants'  branch  bank. 

In  November,  1898,  Huggins  falsely  pretsoded  to 
the  plaintiffs  that  a  rate  had  been  made,  and  thai  w 
plaintiffs  owed  in  respect  of  the  same  £142  10^  B/ 
this  means  he  induced  the  plaintiffs  to  give  him  their 
cheque  for  that  amount.  The  cheque  was  drawn  oa 
the  head  of&ce  of  the  London  Joint  Stock  Bask  a 
favour  of  Huggins  or  order ;  it  was  crossed  geDeraliT 
and  marked  **  not  negotiable." 

On  the  16th  of  November  Huggins,  in  accordance 
with  his  usual  course  of  dealings  with  the  defendaati. 
took  this  cheque  to  their  bank  at  Wantage  to  ffi^ 

(a.)  Beported  by  P.  G.  Buckbr,  Esq.,  Bairiitff- 
at-Law. 
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oashed.  He  indorsed  ifc,  handed  it  across  the  counter 
to  the  bank  clerk,  and  the  latter  filled  up  a  payin^- 
in  slip,  which  Hnggins  signed.  This  paying-in  shp 
oootained  no  reference  to  the  cheque  itself,  but  pur- 
:    ported  to  show  a  payment  into  the  bank  of  £142   10s. 

)  in  money,  a  payment  out  to  Huggins  of  £117  lOs., 
and  a  payment  to  the  credit  of  the  district  council's 

'-  account  at  Husgins's  request  of  £25.  Haying  thus 
obtained  the  (meque,  the  defendants  crossed  it  to 
themselves,  and  sent  it  up  to  their  head  office  in 
London  for  collection. 

On  the  next  day,  the  17th  of  November,  the  cheque 
was  duly  presented  and  paid.  Huggins's  fraud  was 
immediately  discovered,  and  on  the  18th  of  November 
he  was  arrested  on  a  charge  of  obtaining  the  cheque 
by  false  pretences,  and  on  the  2nd  of  January,  1899, 
he  was  tried  and  convicted.  The  plaintiffs  then 
brought  this  action  against  the  defendants. 

At  the  trial  Bigham,  J.,  found  as  fact  that  the 
defendants  received  payment  of  the  cheque  in  good 
faith  and  without  neghgence,  and  that  they  received 
it  for  Huggins ;  and  he  was  of  opinion  that  Huggins 
was  a  customer  of  the  defendants  within  the  meaning 
of  section  82  of  the  Bills  of  Exchange  Act,  1882.  He 
accordingly  held  that,  though  Huegins  had  only  a 
defective  title  to  the  cheque,  and  by  section  81  of 

;      the  Bills    of   Exchange  Act    could    not    give   the 

'-  defendants  a  better  title  than  he  had  himself,  yet  by 
lection  82  the  defendants  were  protected  from 
liability.   He  therefore  directed  that  judgment  should 

*      be  ent^^  for  the  defendants. 

By  section  81  of  the  Bills  of  Exchange  Act,  1882, 
"  Where  a  person  takes  a  crossed  cheque  which  bears 
on  it  the  words  '  not  negotiable,'  he  shall  not  have, 
and  shall  not  be  capable  of  giviug,  a  better  title  to 
the  cheque  than  that  which  the  person  from  whom 
he  took  it  had.'' 

By  section  82 :  "  Where  a  banker,  in  good  faith 
and  without  negligence,  receives  payment  for  a 
cheque  crossed  genonally  or  specially  to  himself,  and 
the  customer  has  no  title  or  a  defective  title  thereto, 
the  banker  shall  not  incur  any  liability  to  the  true 
owner  of  the  cheque  by  reason  only  of  having  received 
such  payment." 
The  plaintiffs  appealed. 

H.  D.  Greene,  Q.a,  Asquith,  Q.C.,  and  Park  Ooff, 
for  the  plaintiffs. 

A.  T.  Lawrence,  Q,C.,  and  Quy  LuahingUm,  for  the 
defendants. 

The  following  cases  were  cited :  MaUhewa  v.  Broum 
&  Co.,  eS  L.  J.  Q.  B.  494 ;  Lacave  A  Co.  v.  GrSdit 
Lyonnais,  [1897]  1  Q.  B.  148.  45  W.  E.  Dig.  8 ; 
Maithiesaen  v.  London  and  County  Bank,  27  W.  E.  838, 
5  C.  P.  D.  7 ;  Natioival  Bank  v.  Silke,  39  W.  E.  361. 
[1891]  1  Q.  B.  435. 

Cuu  adv.  vtdi, 

June  21.— A.  L.  Smith,  L.J.,  read  the  following 
judgment:  This  action  is  brought  by  the  Ghreat 
Western  Eailway  Co.  to  recover  from  the  London 
and  Connty  Banking  Co.  as  money  had  and  received 
by  the  defendant  bank  to  the  use  of  the  plaintiffs  a 
sum  amounting  to  £142  10s.,  or,  in  the  alternative, 
in  trover  for  a  cheque  for  the  like  sum,  which  cheque 
had  been  fraudulently  obtained  from  the  plaintiffs  by 
a  man  named  Huggins,  and  which  had  been  cashed 
by  the  defendants  for  Huggins  and  its  proceeds 
received  by  the  defendants  from  the  plaintiff  company 
under  the  followiug  drcimistances.  Huggins  was  a 
rate  collector  at  Wantage,  and  by  falsely  pretending 
to  the  plaintiff  company  that  certain  rates  were  due 
from  them  obtained  from  the  plaintiff  company  in 
supposed  nayment  of  the  rates  the  cheque  in  question. 
It  was  a  cneque  drawn  by  the  plaintiff  company  upon 


the  liondon  Joint  Stock  Bank  in  London  in  favour  of 
Huggps  or  order,  and  was  crossed  "  and  Co.,"  <<  not 
negotiable."  It  was  proved  that  the  plaintiff 
company  always  paid  Huggins  the  rates  due  from 
them  by  cheques  m  the  al^ve  form.  The  cheque,  it 
will  be  seen,  was  a  cheque  drawn  upon  the  head 
office  of  the  London  Joint  Stock  Bank  in  London, 
and  what  I  will  ciJl  Huggins's  ordinary  course  of 
business  with  the  defendant  bank  was  to  go  to  its 
Wantaee  branch  when  he  received  cheques  from  the 
plaintifa,  indorse  them,  and  then  present  them  at 
the  Wantage  branch  to  be  cashed.  And  this  the 
defendant  bank  was  accustomed  to  do  for  Huggins. 
This  was  the  course  of  business  between  the  defendant 
bank  and  Huggins;  and  at  times,  at  Huggins's 
request,  the  branch  bank  would  place  some  portion 
of  the  cash,  which  would  otherwise  have  been 
handed  to  Huggins,  to  accounts  uamed  by  Huggins. 
The  branch  buik  then  forwarded  the  cheque  so 
cashed  for  Huggins  to  its  head  office  in  London, 
which  then  presented  and  obtained  payment  of  the 
cheque  from  the  drawers,  in  this  case  the  plaintiffis 
in  this  action.  This  as  regards  the  cheque  in  question 
had  all  taken  place  before  the  fraud  of  Huggins  was 
detected  by  the  plaintiffs,  and  when  they  cud  after- 
wards discover  it  they  demanded  the  cheque  or  its 
proceeds  from  the  defendants,  which  was  refused. 
The  plaintiffs  thereupon  brought  this  action.  The 
plaintiffs  in  the  first  instance  attempted  to  show  that 
the  defendants,  when  they  took  the  cheque,  took  it 
with  notice  of  Huggins's  fraud,  but  in  this  they 
wholly  failed,  and  this  was  abandoned  at  the  trial. 
I  will  assume  that  money  had  and  received  or 
trover  will  lie  in  the  circumstances  of  this  case ;  but 
in  the  view  I  take  it  is  not  oecessary  to  decide  this, 
for  supposing,  as  I  will,  that  such  actions  or  either 
of  them  win  lie.  if  the  question  decided  by  my 
brother  Bigham  is  rip^htly  decided,  as  I  think  it  is, 
this  question  becomes  immaterial,  for  the  real  question 
is,  Did  the  defendant  bank  in  cashing  the  cheque  for 
Huggins  as  they  did,  though  crossed  and  with  the 
words  "  not  negotiable  "  thereon,  come  within  the 
protection  afforded  to  bankers  by  section  82  of  the 
Bills  of  Exchange  Act,  1882  ?  It  is  true  that  section 
81  of  the  Act  eoacts  that  "  where  a  x>erson  takes  a 
crossed  cheque  which  bears  on  it  the  words  'not 
negotiable '  he  shall  not  have  and  shall  not  be  caxMible 
of  giving  a  better  title  to  the  cheque  than  that  which 
the  person  from  whom  he  took  it  had  "—in  this  case 
no  better  title  than  Huggins,  which  after  disaffirm- 
ance of  the  transaction  by  the  plaintiffs  would  be  no 
title  at  all.  But  section  82  protects  a  banker  who 
receives  payment  for  a  customer  of  a  crossed  cheque 
as  follows :  '*  Where  a  banker  in  good  faith  and 
without  negligence" — which  it  is  admitted  is  the 
defendants'  position  in  this  case — "receives  pay- 
ment for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  himself,  and  the  customer 
has  no  title  or  a  defective  title  thereto,  the 
banker  shall  not  incur  any  liability  to  the  true  owner 
of  the  cheque  by  reason  only  of  having  received  such 
payment."  Two  points  are  made  by  the  plaintiffs 
upon  this  section  82.  The  first  is  that  Huggins  was 
not  a  customer  of  the  bank  within  the  meaning  of 
this  section ;  and,  secondly,  if  he  were,  the  bank  did 
not  receive  the  proceeds  of  the  cheque  from  the 
plaintiffs  for  their  customer  but  for  themselves.  It 
was  proved  that  the  course  of  business  between  Hug- 
gins and  the  defendants — viz.,  the  defendants'  cashing 
cheques  for  Huggins,  whether  crossed  and  with  the 
words  "  not  ni'gotiable "  thereon,  or  without  being 
crossed,  at  the  Wantage  bank,  and  collecting  them — 
had  been  in  existence  for  some  twenty  years,  and  that 
this  was  the  way,  as  between  Huggins  and  the 
branch  bank,  in  which  he  obtained  cash  for   the 
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cheques  received  by  him  as  rate  collector.  I  agree 
with  my  brother  Bigham  that  whether  or  not  a  man 
is  a  customer  of  a  bank  is  a  question  of  fact.  I  do 
not  agree  with  the  suggested  reading  of  the  section 
that  the  word  '*  customer  "  is  confined  to  the  case  of 
a  person  who  keeps  a  current  account  with  a  bank. 
I  can  find  no  such  limitation  in  the  section.  This  is 
not  like  the  case  of  a  stranger  coming  to  a  bank  upon 
an  isolated  occasion  to  get  a  cheque  cashed,  which 
was  the  case  in  Matthews  v.  Browne  where  it  was 
held  that  such  a  person  was  not  a  customer  within 
the  section,  Cave,  J.,  saying  that  the  word 
"customer"  involves  something  of  use  and  habit. 
In  the  present  case  there  has  been  use  and  habit  for 
twenty  years.  It  was  upon  the  same  priaciple  that 
Collins,  J.,  in  Lacave  &  Co»  v,  Crddit  Lyonnais 
decided  that  one  Ponce  was  not  a  customer,  the 
learned  judge  saying  that  to  constitute  him  one 
his  relations  must  be  much  nearer  and  closer 
than  those  of  Ponce  in  that  case.  I  think  that  the 
cashing  of  the  cheques  for  Huggins  and  then  the 
collecting  of  the  cheques  by  the  defendant  bank 
daring  a  period  of  twenty  years  as  a  matter  of  fact 
constituted  Huggins  a  customer  of  the  bank,  and  I 
agree  with  Bigham,  J.,  as  to  this. 

Then  comes  the  next  question,  Did  the  bank  receive 
payment  of  the  cheque  from  the  plaintiff  company  for 
their  customer  Huggins,  or  for  themselves  ?  If  they 
received  such  payment  for  Huggins  I  do  not  see  how  it 
can  be  even  argpied  that  Huggios  was  not  their  cus- 
tomer. It  is  said  for  the  plaintiffs  that  the  defendant 
bank  did  not  do  so,  for  it  purchased  from  Huggins  the 
cheque  in  question,  and  took  it  for  better  or  for  worse. 
I  cannot  think  so.  The  defendant  bank  charged  nothing 
for  undertaking  the  suggested  liability.  Why  should 
they  have  done  so  ?  I  heard  no  reason,  and  I  cannot 
conceive  why  they  should  have  done  so  P  The  truth 
is  that  the  branch  bank,  to  accommodate  Huggins 
and  possibly  themselves,  in  being  able  to  pass  money 
to  London,  cashed  the  London  cheque  at  Wantage, 
undertaking  to  collect  it  for  Huggins,  he  and  not  tiie 
bank  stanmng  the  risk  of  the  cheque  not  beine  met 
by  the  drawers.  In  my  judgment  they  did  not 
purchase  the  cheque  at  all.  They  collected  it  for 
Huggins,  and  not  for  themselves,  as  argued.  This  is 
the  inference  Bigham,  J.,  drew,  and  I  draw  the 
same.  For  the  reasons  above  I  am  of  opinion  that 
the  defendants  are  entitled  to  the  protection  afforded 
to  bankers  by  section  82  of  the  Act,  and  I  agree  with 
my  brother  Bigham  in  the  conclusion  at  which  he 
arrived.    The  appeal  must  be  dismissed. 

Vatjghan  Williams,  L.J.,  read  the  following 
judgment:  Apart  from  the  Bills  of  Exchange  Act, 
1882,  I  think  there  can  be  no  doubt  but  that  the 
defendant  bank  would,  in  the  circumstances  of  this 
case,  have  become  holders  for  value  to  the  extent  of 
the  amount  of  the  cheque,  and  would  have  been  able 
to  sue  in  their  own  right  for  that  amount.  The 
defendants  would  in  no  sense  have  had  to  sue  as 
trustees  for  Huggins.  This  would  have  been  their 
right  and  position  as  endorsees  bond  fide  for  value,  and 
that  value  being  the  full  amount  of  the  cheque  it 
seems  to  me  immaterial  for  the  question  to  be  decided 
in  the  present  case  whether  you  speak  of  the  defen- 
dants as  discounters  or  purchasers  or  holders  for  full 
value.  In  any  view  they,  apart  from  the  Bills 
of  Exchange  Act,  1882,  would  have  been  holders 
of  the  cheque  able  to  sue  in  their  own  right 
for  the  whole  amount:  see  Thiedemann  v.  Gold" 
Schmidt,  8  W.  R.  14,  1  De  G.  F.  &  J.  4,  at  p. 
11.  Now,  of  such  persons  it  seems  to  me  that  it 
would  be  prima  facie  wrong  to  draw  the  inference 
that  they  were  bankers  receiving  payment  for  a 
cnitomer  of  a  cheque  endorsed  generally  by  the 
payee  and  payable  on  demand,  not  being  post-dated. 


Apart  from  some  evidence  of  a  contrary  intentzon  tin 
right  inference  to  draw  in  such  a  case  would  be  tJist 
the  bankers  received  it  for  themselves  and  not  for  the 
customer.  Now  what  is  the  evidence  of  contruy 
intention — that  is,  of  an  intention  that  the  defendant 
bank  should  collect  and  receive  payment  of  the 
cheque  as  agents  for  Huggins  P  Nothing  that  I  cm 
see,  except  the  fact  that  they  made  no  charge  &r 
cashing  a  cheque  payable  on  demand.  Against  tbis 
is  the  fact  that  there  are  no  entries  in  the  bank  booh 
and  no  receipt  or  other  document  such  as  one  would 
expect  if  the  bank  were  really  acting  as  collectiog 
agents  for  Huggins.  The  bank  were  willing  to  gire 
cash  for  the  cheque  because  thev  trusted  Hnggiu. 
The  mere  absence  of  an  express  bargain  in  the  mam 
of  years  leaves  the  primd  facie  presumption  where  it 
was.  To  draw  the  inference  of  agency  in  the  absaoce 
of  evidence  is  very  like  repealing  the  81  st  sectioiiioi 
the  case  of  bankers.  If  this  is  the  right  view,  doei 
the  fact  that  this  cheque  was  marked  "not 
negotiable*'  make  any  and  what  difference  in 
the  position  of  the  l>ank?  Are  the  defendints, 
notwithstandioe  these  words  "  not  negotiable," 
holders  for  valne  P  I  think  they  are.  Section  81 
runs  thus :  [His  lordship  read  the  section.]  The 
section  does  not  say  that  the  person  to  whom  the 
payee  of  the  cheque  gives  a  crossed  cheque  marked  not 
negotiable  shall  not  become  transferee  of  the  dieqne, 
but  merely  that  he  shall  not  take  a  better  title  tban 
that  which  the  person  from  whom  he  took  it  had. 
The  transferability  of  the  cheque  is  not  affected  bj 
the  words  "  not  negotiable,"  but  only  its  negotiability. 
Such  being  the  effect  of  section  81, 1  see  nothing  in 
this  case  to  induce  me  to  draw  the  inference  that  the 
defendants,  after  they  ceased  to  retain  the  cheque  br 
presenting  it  at  the  bank  on  which  it  was  drawn  and 
received  the  amount,  received  or  held  that  amoant  as 
agents  for  Huggins;  but  Bigham,  J.,  and  my 
brethren  take  a  Afferent  view  of  the  facts,  and  draw  the 
inference  that  the  defendant  bank  received  the  amoant 
of  the  cheque  for  their  customer  Hog^gins,  notwith- 
standing the  fact  that  when  they  took  the  oheqae 
from  him  they  paid  him  the  full  amount  by  paying 
for  him  £25  to  the  Wantage  Bural  District  GoodoI 
and  giving  him  the  balance  of  £117  10s.  in  cash.  1 
do  not  think  that  I  ought  to  differ  from  three  jadgei 
on  a  question  of  fact,  and  it  therefore  becomes 
unnecessary  to  consider  the  question  of  the  right  of 
action  of  the  plaintiffs,  the  drawers,  on  the  assumption 
that  section  82  affords  the  defendants  no  protectios ; 
but  I  see  no  reason  to  doubt  but  that  the  plaint^ 
a^  true  owners  of  the  cheque,  would  have  an  action 
for  the  money  obtained  by  the  presentation  of  the 
cheque,  notwitbstuiding  the  fact  that  the  cheque 
when  issued  was  a  voidable  and  not  a  void  instru- 
ment. It  would  have  been  otherwise  bat  far  the 
statutory  effect  of  the  words  "  not  negotiable,"  bat  I 
am  inclined  to  think  that  the  effect  of  those  wordi  is 
to  place  the  person  taking  the  cheque  bearing  thoee 
words  in  exeu^y  the  same  position  as  the  person 
from  whom  he  takes  it ;  but  in  the  view  of  the  bi^ 
taken  by  my  brethren  it  is  not  necessary  to  decide 
this  question. 

BoMBK,  L.J.,  read  the  following  judgment:  This 
is  a  curious  case,  and  one  of  difficulty ;  but  I  hafe 
come  to  tiie  conclusion  that  Bigham,  J.,  was  right  is 
holding  the  defendant  bank  protected  by  section  ^ 
of  the  Bills  of  Exchange  Act,  1882.  I  think  on  the 
facts  the  preferable  view  of  the  arrangement  betvces 
Huggins  and  the  bank  with  regard  to  the  cheqos  in 
question  is  that  the  latter  was  to  forward  the  obequ 
for  collection,  and  to  receive  the  proceeds  on  behalf  of 
Huggins  in  the  sense  in  which  the  section  speaki  of  • 
bank  receiving  payment  for  a  oustomer,  and  that  is 
anticipation  of  suoh  receipt  the   bank  advanced  to 
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HuKgins  tke  amount  of  the  cheque.    Of  course,  the 
bank  had  the  right  to  apply  the  proceeds  in  repay- 
luent  of  the  advance,  and  had  a  lien  on  the  cheque  for 
the  amount  of  the  advance ;  but  this,  while  establish- 
ing^ that  the  bank  had  a  beneficial  interest  to  the 
fullest  extent  in  the  cheque,  does  not  conflict  with  the 
position  taken  up  by  the  bank  that  in  a  legal  sense,  in 
the  sense  of  the  wording  of  section  82,  tiiie  bank, 
when  r<»ceiving  the  proceeds  of  the  cheque,  did  so  on 
behalf   of  Huggins.    Suppose  in  this  case  Huggios 
had  a  current  account  with  the  bank,  which  was  not 
in  credit,  and  that  the  cheque  had  been  paid  in  by 
him  in  the  ordinary  way  as  a  customer,  and  that  the 
bank  had  credited  him  with  the  amotmt  at  once,  and 
allowed  him  to  draw  against  that  amount  before  the 
bank  received  payment  of  the  cheque— in  that  case, 
equally  with  this,  the  bank  might  have  had  a  bene- 
ficial interest  in  the  cheque  even  to  the  extent  of 
its  fall  value ;  but  it  would  clearly,  in  my  opinion, 
have  received  payment  of  the  cheque  for  its  customer 
within  section  82.    In  that  case,  as  in  this,  the  bank, 
as  against  the  world,  would  have  been  a  '*  holder 
for  value"  of  the  cheque  within  the  definition  of 
holder  for  value  in  the  Act.    But  this  is  perfectly 
consistent  with  the  view  that  in  both  cases,  within 
the  meaning  of  section  82,  the  bank  received  pay- 
ment of  the  dieque  for  Huggins.  The  chief  facts  which 
lead  me  to  the  conclusion  ^t  in  this  case  the  bank 
received  payment  of  the  cheque  for  Huggins  are  that 
throughout  the  loog  period  during  which  Huggins's 
cheques  were  cashed  by  the  defendant  bank  there  is 
no  evidence  or  suggestion  of  any  bargain  being  come 
to  between  them,  or  of  any  contract  of  purchase  being 
negotiated  or  really  intended.     It  is  clear  that  no 
remuneration  was  paid  to  the  bank  by  Huggins  for 
advancing  the  amounts  of  the  cheques,  and  I  cannot 
think  that  it  was  intended  that  the  bankshould  run  auy 
risk  in  the  matter  of  title,  or  any  risk  whatever  other 
than  that  involved  in  the  mere  advance  of  the  amounts 
of  the  cheques.    It  must  be  remembered  that  what  the 
bank  cashed  for  Huggins  were  cheques  payable  imme- 
diately and  drawn  to  liis  order,  and  were  not  even  like 
short  bills ;  and  the  true  intent  of  the  parties  is,  in  my 
opinion,   further  shown  by  the  fact  that  the  bank 
advanced  to  Huggins  the  full  amounts  of  the  cheques 
without  charge,  even  though  some  were,  like  the  one 
in  question  in  this  action,  crossed  '*  not  negotiable," 
which  to  a  bank  must  necessarily  have  caused  hesita- 
tion or  doubt  if  the  bank  was  doing  anything  more 
than  acting  as  a  bank  in  receiviog  payment  of  the 
cheques  on  behalf  a  customer.    If  I  am  right  in  the 
view  Uiatthe  true  arrangement  between  Huggins  and 
the  bank  in  cashing  his  cheques  was  that  the  bank 
should  receive  payment  of  them  for  Haggins  and 
apply  the  proceeds  in  repayment  of  its  advances,  then 
I  cannot  doubt,  bearing  in  mind  how  loog  and  con- 
tinuously that  arrangement  had    existed  and  been 
acted  on,  but  that  at  the  time  the  cheque  in  question 
in  this  action  was  cashed  the  relation  of  baiter  and 
customer  existed  between  the  defendant  bank  and 
Huggins,  and  that  the  bank  received  payment  of  that 
cheque  for  a  customer  within  the  meaning  of  section 
82.      It  cannot  have  been  essential  that  a  current 
account  should  have  been  opened,  into  which  the 
advances  on  the  cheques  on  the  one  hand  and  the 
payments  to  the  bank  on  those  cheques  on  the  other 
hand  should  be  entered.    This  view  renders  it  un- 
necessary for  me  to  consider  whether,  if  the  bank 
could  not  avail  itself  of  the  provisions  of  section  82, 
it  could  as  an  innocent  party  escape  liability  on  the 
ground  that  the  payment  of  the  cheque  to  it  was  by 
the  act  of  the  plaintiff  company  itself. 
Solicitor  for  the  plaintiffs,  Bohert  Rogers  Nelson. 
Solicitors  for  the  defendants.  Harries,  Wilkinson,  <fe 
Baikes. 


From  Chan.  Div. 
(Webster,  M.R.,  and  Bigby  ! 
and  Collins,  L.JJ.)         j 


Mayl7,21,22,31. 


In  re  BixoN. 
Heynes  v.  Dixon. 


(a.) 


Bond — Bond  to  secure  loan — Breach  of  condition — 
Interest  from  dtUe  of  breach — Damages—^  &  5  Anne, 
c.  16,  fl«.  12,  XZ'-Husband  and  wife — Loan  to  husband 
of  wife's  separate  property — Statute  of  Limitations^ 
1833  (3  (fc  4  Will,  4,  c.  42),  s.  6. 

Interest  is  payable  as  interest,  and  not  as  damages, 
under  a  bond  having  a  condition  or  defeasance  to  make 
void  the  same  upon  payment  of  a  lesser  sum  at  a  day  or 
place  certain,  even  though  no  express  mention  of  interest 
is  made  in  the  bond.  The  fact  tliat  the  bond  is  con^ 
ditioned  for  payment  of  principal  at,  and  of  interest  up 
to,  a  certain  date  does  not  preclude  interest  being  payable 
subsequently  to  thai  date  in  accordance  with  the  before^ 
stated  rule. 

Acting  within  the  provisions  of  a  marriage  settlement , 
the  trustees  of  the  eettlement  lent  the  trust  fund  in  1852 
to  the  husband  on  the  security  of  his  bond,  conditioned 
for  repayment  of  tlis  sum  advanced  six  months  after 
date,  with  itUerest  thereon  at  £4  per  cent  This  interest 
was  payable  under  the  trusts  of  the  settlement  to  the  wife 
for  life,  and  to  the  husband^  for  life  after  her  death. 
Husband  and  wife  lived  together  in  perfect  amity.  The 
wife  died  in  1876,  and  the  husband  in  1896.  The 
husband  had  never  paid  the  sum  secured  by  the  bond,  or 
any  part  thereof,  and  had  never  paid  any  interest  on  the 
same. 

Held,  that,  under  the  circumstances,  the  hand  to  pay 
and  the  hand  to  receive  the  interest  having  been  the  same, 
no  payment  over  vxis  necessary  ;  and  that,  therefore,  the 
Statute  of  Limitations  did  not  run,  and  the  bond  was 
still  subsisting. 

Held,  also,  that,  having  regard  to  all  the  circumstances 
of  the  case,  the  husband  must  be  considered  to  have  kept 
possession  of  the  trust  fund  in  the  capacity  of  a  quasi- 
trustee,  and,  thai  being  so,  the  Statute  of  Limitations 
could  not  in  any  case  have  run  in  his  favour. 

Decision  o/ Byrne,  J.  (ante,  p.  71,  [1899]  2  Ch.  561), 
affirmed. 

Appeal  from  the  decision  of  Byrne,  J.,  ante,  p.  71, 
[1899]  2  Ch.  661. 

By  a  settlement  dated  the  1st  of  Ootobcur,  1847, 
and  made  on  the  intended  marriage  (which  was 
afterwards  solemnized)  of  Thomas  Dixon  and  Jane 
Heynes,  the  one-fifth  share  of  certain  real  estate  to 
which  the  said  Jane  Heynes  was  then  entitled  was 
conveyed  to  certain  trustees  upon  trust  for  sale  and 
for  re-investment  of  the  proceeds  on  real  or  personal 
security,  and  upon  further  trust  to  pay  the  income  to 
the  wife  for  life  for  her  sole  and  separate  use ;  and 
after  her  death  to  the  husband  for  life ;  and  after  the 
death  of  the  survivor  upon  certain  ultimate  trusts. 

It  was  also  provided  that  no  investment,  or  change 
of  investment,  should  be  made  during  the  lives  of 
Thomas  Dixon  and  Jane  Heynes,  or  the  life  of  the 
survivor  of  them,  without  first  obtaining  his  or  her 
consent  in  writing. 

In  1852  the  real  estate  was  sold,  and  the  proceeds 
thereof  amounted  to  £1,928  58.  lOd. 

By  a  memorandum  in  writing  dated  the  12th  of 
February,  1852,  the  said  Jane  Heynes  authorized 
the  trustees  of  the  settlement  to  lend  this  sum  of 
£1,928  5s.  lOd.  to  her  husband,  Thomas  Dixon, 
upon  his  giving  them  a  bond  conditioned  for  repay- 
ment of  the  said  sum  with  interest  thereon  at  the  rate 

(a.)  Reported  by  J.  B.  MoRBiS,  Esq.,  Barrister- 
at-Law. 
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of  4  per  cent,  per  annum.  The  trustees  aooordingly 
lent  the  said  sum  to  Thomas  Dixon,  and  reoeived 
from  him  in  return  a  bond,  dated  the  13th  of 
Febmary,  1852,  by  which  he  boxmd  himself «  his 
heirs,  executors,  and  administrators,  in  the  penal  sum 
of  £3,856  lis.  8d.,  the  condition  of  the  bond 
being  that  if  he,  the  said  Thomas  Dixon,  his  heirs, 
executors,  or  administratorsjjshould  pay  to  the  trustees 
of  the  settlement  the  full  sum  of  £1,928  5s.  lOd.,  with 
interest  for  the  same  at  the  rate  of  4  per  cent,  per 
annum,  upon  the  13th  of  August  then  next  ensuing, 
then  the  obligation  should  be  void  and  of  no  effect ; 
bat  that  otherwise  the  bond  should  remain  in  full 
force  and  virtue. 

Jane  Dixon  was,  by  the  terms  of  the  settlement, 
entitled  to  the  inteo^st  of  the  money  secured  by  the 
bond  for  the  term  of  her  life.  She  died  on  the  2 1st  of 
May,  1876|  and  her  husband,  the  said  Thomas  Dixon, 
then  became  entitled  to  such  interest  for  his  life. 
Thomas  Dixon  died  on  the  1st  of  January,  1896, 
without  having  paid  the  said  principal  sum  of 
£1,928  OS.  lOd.,  or  any  part  thereof,  and  without 
having  at  any  time  paid  any  interest  in  respect 
thereof.  It  appeared  that  husband  and  wife,  during 
their  married  lives,  had  lived  together  in  perfect 
amity. 

The  bond  of  the  13th  of  February,  1852,  remained 
for  many  years  in  the  possession  of  Thomas  Dixon, 
and  was  discovered,  together  with  the  memorandum 
of  the  12th  of  February,  1B52,  among  his  papers  after 
his  death. 

The  present  action  was  instituted  by  the  trustees 
of  the  settlement  of  the  1st  of  October,  1847, 
agaiost  the  defendants,  who  were  the  executors  of 
Thomas  Dixon,  for  the  administration  of  the  real  and 
personal  estate  of  the  testator,  and  the  plaintiffs 
claimed  payment  of  the  sum  of  £1,928  5s.  lOd.,  with 
interest  thereon  at  the  rate  of  4  per  cent,  per  annum 
from  the  date  of  the  testator*s  death. 

Byrne,  J.,  on  the  trial  of  the  action,  decided 
(1)  that  the  hand  to  pay  and  to  receive  the 
interest,  during  the  lifetime  of  the  wife,  as  well 
as  afterwards,  having  been  the  same,  no  pay- 
ment over  was  necessary,  and,  therefore,  that  the 
Statute  of  Limitations  did  not  besin  to  run  until  the 
husband's  death,  and  that  the  oond  was  still  in 
existence;  (2)  '*that  interest  is  payable  as  interest 
and  not  as  damages  under  a  bond  having  a  condition 
or  defeasance  to  make  void  the  same  upon  payment  of 
a  lesser  sum  at  a  day  or  place  certain,  even  although 
no  express  mention  of  interest  is  made  in  the  bond  ; 
and  that  he  could  not  see  "any  just  reason  for 
holding  that  the  amount  of  interest  recoverable  is 
diminished  by  reason  only  of  the  bond  being  con- 
ditioned for  payment  of  principal  and  interest  up  to  or 
at  a  certain  date." 

From  this  decision  the  defendants  now  appealed. 

Levett,  Q,C,,  and  Baker,  for  the  appellants.— (1)  The 
condition  of  this  bond  being  broken,  the  sum  of 
£1,928  5s.  lOd.  with  interest  thereon  at  4  per  cent, 
up  to  the  13th  of  August,  1852,  became  immediately 
recoverable;  but  anything  in  tiie  nature  of  interest 
after  the  13th  of  August,  1852,  is  recoverable,  if  at 
all,  only  in  the  form  of  damages,  for  there  is  no 
provision  whatever  in  the  bond  for  the  payment 
of  interest  after  that  date:  Cook  v.  Fowler,  L.  B. 
7  H.  L.  27,  22  W.  E.  Dig.  260 ;  Cameron  v.  Smith 
2  B.  &  Aid.  305 ;  In  re  Roberts,  Ooodchap  v.  Boberts, 
28  W.  R.  870, 14  Ch.  D.  49 ;  Foster  v.  IVeston,  6  Bing. 
709 ;  Hogan  v.  Page,  1  Bos.  &  P.  337.  (2)  This  being 
so,  the  claim  became  barred  by  the  Statute  of  Limita- 
tions during  the  lifetime  of  the  wife :  Stone  v.  Stone, 
18  W.  E.  225,  L.  E.  5  Ch.  App.  74 ;  MilU  v.  Borthwick, 
13W.  E.  707;   In  re  Hawes,  41  W.  E.  173;   In  re 


Flamank,  Wood  v.  Cock,  37  W.E.  502,  40Gh.D.461, 
and  sioiilar  cases,  are  all  distinguishable.  (3)  This  ii 
alsoa  claim  against  the  estateof  a  dead  pennon,  and  the 
onus  of  showing  that  the  debt  still  sutMists  is  on  the 
respondents  :  In  re  Wynne-Finch,  Wynne-Finch  v. 
Wynne-Finch,  31  W.  E.  526,  23  Ch.  D.  267;  In  re 
Hodgson,  Beckett  v.  BamsdaU,  34  W.  E.  127. 31 CLD. 
177;  Fladongy.  Winter,  19  Yes.  196.  The  fact  that  the 
bond  was  found  among  the  husband's  papers  raises  a 
presumption  that  it  has  long  ago  been  discharged. 

Haldane,  Q.C,  and  Christopher  James, for  the  respon- 
dents.—(1)  Interest  is  recoverable  as  saoh  even 
after  the  13th  of  August,  1852 ;  Bona/ous  ▼.  Byhci,  3 
Burr.  1370 ;  Farquhar  v.  Morris,  7  T.  B.  124 ;  WaUm 
V.  Meredith,  3  T.  &  C.  Eq.  Ex.  264.  The  piindple  of 
Cook  V.  Fowler  applies  only  to  oases  of  a  simaler 
obligatio,  not  to  bonds  with  a  poialty.  (2)  The  debt 
accordingly,  is  not  statute-barred :  Caton  ▼.  Rideovi, 
1  Mac.  &  G.  599;  Coxwellr.  Franklinksky,  12  W.  B. 
1072 ;  Amos  v.  SmUh,  10  W.  E.  759,  I  H.  &  a 
238.      (3)  But  even  assuming  that  no  interest  was 

gayable  after  the  13th  of  August,  1852,  yet  the 
tatute  of  Limitations  will  not  run  in  favour  of  s 
quasi-inut&&,  which  was  praoticaUy  the  character  of 
the  husband  here.  SpickerneU  v.  Eotham,  2  W.  B. 
638,  1  Eay  669  ;  Soar  v.  AshuM,  42  W.  E.  163, 
[1893]  2  Q.  B.  390. 

Levett,  Q.C.,  replied. 

Cur,  adv.  twtt. 

May  31.— Webster,  M.E.— This  is  an  appeal  from 
Byrne,  J.,  and  the  principal  question  in^ved  ii, 
whether,  under  the  circumstances,  a  bond  given  in 
the  year  1852  is  barred  by  the  Statute  of  Limita- 
tions. Now,  the  chief  contention  which  was  raised 
before  us  on  the  part  of  the  appellanta  was  thii, 
that  this  bond  ought  to  be  regstfded  as  a  common 
money  bond  for  the  repayment  of  money,  and  that  by 
applying  the  principle  of  Cook  v.  Fowler,  and  by  apply- 
ing in  particular  the  proposition  laid  down  in  that  case 
by  Lord  Selbome  (L.  E.  7  H.  L.  27),  at  p.  37,  *  we  ought 
to  treat  this  bond  as  being  statute-barred,  npoa 
the  ground  that  there  has  been  no  acknowledg- 
ment or  x>Ayment  within  a  period  of  twenty  yesn 
during  the  lifetime  of  the  wife.  But  having  regard 
to  the  view  which  I  take  of  the  law,  I  l£uik  «e 
must  come  to  another  conclusion.  I  have  had  an 
opportunity  of  seeing  the  jadgment  whidh  has  ben 
written  by  Etgby,.  L.J.,  dealing  with  many  of  the 
cases  bearing  on  this  branch  of  the  law,  and  therefoe 
I  shall  not  think  it  necessary  to  go  through  them  sll 
myself;  but  I  will  state,  as  deany  as  I  oan,  what  I 
understand  to  be  their  general  result.  I  Unnk  that  it 
is  certain  that  ever  since  the  case  of  Bona/ous  v.  Rj/bd* 
and  the  judgment  in  that  case  of  Lord  Mansfield,  it 
has  been  considered  that  the  just  intent  of  sooh  a 
contract  as  the  one  embodied  in  tiiis  bond  is  to 
secure  the  repayment  of  principal,  int«rest,  and  oodi 

*  **  Unless  it  can  be  laid  down  as  a  general  role  of 
law  that  upon  a  contract  for  the  payment  of  maaef 
borrowed  for  a  fixed  period,  on  a  day  oertain,  with 
interest  at  a  certain  rate  down  to  that  day,  a  farther 
contract  for  the  continuance  of  the  same  rate  of 
interest  after  that  day,  untQ  actual  pi^yment,  is  to  be 
implied,  the  decision  of  the  Yice-Chancellor  in  thii 
c«se  is  not  erroneous.  I  entirely  agree  .  • 
that  no  such  contract  is  to  be  implied,  unless  there  ii 
something  to  justify  it,  upon  the  construction  of  the  , 
words  of  the  particular  instrument ;  and  that, 
although  in  cases  of  this  class  interest  for  the  delay  of 
payment  post  diem  ouffht  to  be  given,  it  is  oo  the 
principle,  not  of  implied  contract,  but  of  damagee  for 
^  a  breach  of  contract." 
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by  means  of  the  penalty.  We  were  pressed  to 
say  that  unless  the  principal  were  also  claimed  no 
suit  would  have  been  entertained  for  interest  alone. 
I  do  not  know  that  it  is  necessary  to  decide  that 
point;  but  I  should  certainly  have  thought  that 
it  was  open  to  argument  whether  at  any  rate  a 
court  of  equity  woi3d  not  have  had  jurisdiction  to 
order  interest  in  cases  in  which  a  suitor  was  asking 
for  interest,  but  not  for  repayment  of  principal ;  but 
it  may  be  that  if  the  purties  went  on  their  strict 
rights,  the  contract  must  be  regarded  as  a  contract 
for  payment  of  principal  and  interest  together 
secured  by  the  penalty  up  to  a  certain  date.  There 
is,  however,  in  my  opinion,  another  incident  in  con- 
nection with  this  case  that  I  do  not  think  can  be  lost 
sight  of,  and  that  is  the  fact  that  the  bond  was  given 
by  the  husband  in  respect  of  a  loan  which  was  made 
to  him  with  full  notice  of  the  terms  of  the  settlement. 
It  appears  on  the  face  of  the  bond  that  this  money 
was  advanced  by,  and  was  to  be  repaid  to,  the 
trustees  of  the  settlement ;  and  from  the  language  of 
the  settlement  itself  it  is  obvious  that  the  trustees  had 
no  power  to  invest  except  upon  interest- bearing 
securities.  Now,  if  we  once  succeed  in  firmly  grasping 
the  fact  that  sndi  a  security  as  the  one  here  given  would 
be  regarded  in  those  courts  which  are  most  conversant 
with  the  rights  and  duties  of  trustees  as  an  interest- 
bearing  security,  then  there  would  be  nothing  imusual 
in  such  a  security  being  taken,  assuming,  of  course, 
that  it  comes  within  the  words  ''  personal  security.** 
This  is  a  further  point  which  it  is  not  necessary  to 
consider  to-day ;  but  I  will  just  add  this  mudi^that 
I  think  that  the  position  of  the  husband  who  took 
this  money  and  gave  such  a  bond  would  bring  him 
within  the  class  of  those  persons  who  would  be 
regarded  as  bound  to  a  great  extent-~I  do  not  wish 
to  put  it  too  high — by  the  same  rules  as  would  bind 
trustees.  I  endeavour  to  use  what  may  appear  to  be 
somewhat  imtechnical  language,  because  we  were 
pressed  as  to  the  distinction  Mtween  implied  and 
constructive  trustees.  I  should  like  to  call  atten- 
tion to  the  language  of  Bowen,  L.J.,  in  Soar  v. 
Aihwell,  [1893]  2  Q.  B.,  at  p.  396,  in  which  he 
enmnerates  various  classes  of  persons  who  are  subject 
to  the  rules  binding  trustees.  *'  Thirdly,"  he  says, 
*'a  similar  extension  of  the  doctrine  has  been 
acted  on  in  a  case  where  a  person  received  trust 
property  and  dealt  with  it  in  a  manner  inconsistent 
with  trusts  of  which  he  was  cog^zant."  I  myself 
think  that  if  it  be  held  that  this  bond  was  given  by 
the  husband  for  a  receipt  of  money,  which  was,  in 
effect,  a  breach  of  trust,  he  would  be  in  the  position 
contemplated  by  Bowen,  L.J.,  and  would  not  be  a 
person  entitled  to  plead  the  Statute  of  Limitations  so 
far  as  the  money  remained  in  his  hands.  But,  from 
whatever  point  of  view  you  regard  it,  it  seems  to  me 
that  it  would  be  an  extremely  difficult  thing  to  say 
that,  applying,  as  we  are  bound  to  ftpply>  that  further 
rule,  the  statute  would  run  durine  the  lifetime  of  the 
wife.  It  seems  dearly  established  on  the  authorities 
that,  whether  you  regard  it  as  a  receipt  of  interest  or 
as  a  receipt  of  the  wife's  income,  yet,  so  long  as  the 
husband  and  wife  live  together,  the  form  need  not  be 
gone  through  of  handing  the  money  &om  the  one  to 
the  other.  I  may  point  out,  with  regard  to  the  case 
of  Amo$  V.  Smithy  to  which  I  have  already  referred, 
that  I  do  not  understand  that  case  to  have  rested 
•—as  we  were  pressed  by  Mr.  Levett  to  say  that 
it  did  rest  —  solely  on  the  fact  that  receipts  had 
been  given.  I  think  that  Lord  Bramwell  said  dis- 
tinctly that  no  suit  in  equity  could  be  maintained  by 
the  husband  against  the  wife  in  respect  of  the  income 
which  he  had  received.  We  were  asked  to  say  that 
it  was  necessary  that  some  formality  should  lie  gone 
through  in  the  shape  of  receipts  bemg  given  by  the 


one  or  the  other,  in  order  to  come  to  the  conclusion 
that  the  statute  would  not  run.  I  cannot  take  that 
view.  I  think  the  effect  of  the  principle  which  has 
been  acted  upon  in  many  casetf  in  courts  of  equity  is 
this:  that  if  husband  and  wife  are  living  together 
xmder  such  circumstances  that  the  wife's  income  is 
being  received  and  dealt  with  by  the  husband,  as  it 
was  in  this  case,  the  statute  does  not  run.  Therefore, 
it  being  common  ground  that  unless  barred  at  the 
death  of  the  wife,  it  has  not  been  barred  since,  I 
think,  accordingly,  that  the  bond  was  in  force  at  the 
date  of  the  wife's  death. 

BiOBT,  L.J. — As  a  main  part  of  the  appeal  in  this 
case  was  based  upon  the  argument  that  a  bond  within 
the  statute  4  &  5  Anne,  c.  16,  s.  13,  does  not  carry 
interest  properly  so  called,  but  that  damages  only 
can  be  recovered  for. non-payment  of  the  sum  secured 
by  it — though  a  jury  may  eive  such  damages  in  the 
shape  of  interest — it  may  oe  worth  while  to  repeat 
the  often- stated  grounds  which  show  such  argument 
to  have  no  foundation.  The  Court  of  Chancery  gave 
relief  against  the  strictness  of  the  conmion  law  in 
cases  of  penalty  or  forfeiture  for  non-payment  of  a 
fixed  sum  on  a  day  certain,  on  the  principle  that  the 
failure  to  pay  the  principal  on  a  certain  day 
could  be  compensated  sufficiently  by  payment 
of  principal  and  interest  with  costs  at  a 
subsequent  day.  It  had  no  jurisdiction  xmtil 
quite  modem  times  to  give  damages  for  breach 
of  contract,  but  could  always  refer  it  to  a  master  to 
compute  interest  and  costs.  The  principle  included, 
but  was  not  confined  to,  the  case  of  a  common  money 
bond  with  a  penalty ;  but,  of  course,  did  not  extend 
to  the  case  of  a  simple  bond  where  there  was  no 
penflJty  to  relieve  against.  The  explanation  given 
by  Lord  Macclesfield,  C,  in  the  leading  case  of 
Peachy  v.  DtiJce  of  Somersetf  1  Strange  453  (7  Geo.  1, 
1721),  has  always  been  received  as  correct:  *'The 
true  ground  of  relief  against  penalties  is  from  the 
original  intent  of  the  case  where  the  penalty  is 
designed  only  to  secure  money,  and  the  court  gives 
him  all  that  he  expected  or  desired"— i.e.,  principal 
and  interest. 

The  case  before  Lord  Macclesfield  was  one  of  an 
attempt  to  obtain  relief  against  forfeiture  of  copy- 
holds grounded  on  the  law  relating  to  copyhold 
tenure,  and  failed  because  the  principle  of  the  court 
did  not  include  such  cases ;  but  the  Lord  Chancellor 
says :  '*  Even  in  cases  of  copyholds  there  are  some 
cases  of  forfeiture  intended  for  a  different  purpose, 
as  for  non-payment  of  rent  or  fine,  which  are  only 
by  way  of  security  of  the  rent  or  fine,  and  there- 
fore when  these  are  paid  afterwards  with  interest 
the  money  itself  is  paid  according  to  the  intent 
only  as  to  the  circumstance  of  time."  In  Beynolds 
V.  Pitt,  19  Ves.  134,  Eldon,  L.C.,  speaking  of 
relief  in  equity  against  forfeitures,  says  (p.  140): 
''The  origin  of  this  doctrine  is  to  be  attributed  to 
those  cases  in  which  relief  was  given  originally  with 
reference  to  non-payment  of  money  at  the  specified 
time,  the  court  holding  that  by  the  payment  of 
interest  the  party  was  put  in  just  the  same  state  as  if 
the  principal  had  been  paid  at  the  time  stipulated." 
The  context  shows  that  Lord  Eldon  had  originally 
grave  doubts  as  to  the  soundness  of  this  doctrine ; 
but  this  only  makes  his  statement  of  the  doctrine 
really  acted  upon  more  emphatic.  In  the  same  case 
he  mentions,  as  the  earliest  reported  authority  on  the 
point,  the  case  of  Cage  v.  Russell,  2  Ventr.  362. 
That  is  not  a  case  of  a  bond,  but  of  a  penalty 
imposed  by  a  will.  It  is  a  very  remarkable  case, 
illustrating  tiie  manner  in  which  the  principle  was 
applied.  Of  course,  as  the  payment  of  interaet  was 
due  to  the  doctrine  of  the  court,  it  was  altogether 
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timmportuit  whether  or  not  interest  was  mentioned 
in  the  ooriffinal  contract.    In  the  special  case  of  a 
money  bona  with  a  penalty  the  court  therefore  held 
that  the  true  intent  of  the  penalty  was  to  secure 
payment,  with  or  without  anteioedent  inteorest,  of  the 
principal  money  on  the  day  fixed;  and  that  non- 
payment was  to  be  compensated  for  by  payment  at  a 
subsequent  day  with  interest  down  to  the  date  of 
payment.     This  subsequent  interest  was  therefore 
hdd  to  be  due  upon  the  bond,  though  not  mentioned 
in  it.    The  statute  4  &  d  Anne,  c.  16,  ss.  12  and  13, 
recognized    and    confirmed     the     docteine     in    the 
case   of  bonds  with  a  penalty,  which  thencefor^ 
became  binding  on  the  common  law  courts.    Thence- 
forward     the      cases     at     common    law    became 
important,  and  the  decisions  in  those  courts  are  to 
be  considered,  though  the  principle  on  which  courts 
of  equity  proceeded  was  not  Taried.    But  with  the 
exception  of  cases  within  the  statute  of  Anne,  the 
Court  of  Chancery  alone  had  jurisdiction  to  relieve 
ag^st  forfeiture:  see  for    a    modem  case    of  its 
existence.  In  re  HuUe^  Ex  parte  Dagenham  Thames  Dock 
Co.,  L.  R.  8  Oh.  App.  1022,  per  James  and  Mellish, 
L.JJ.     Before,  however,  noticing  particularly  the 
common  law  cases,  it  will   be  convenient   to  call 
attention  to  the  lame  class  of  cases  (including  all 
except  those  where  the  penalty  is  intended  to  secure 
a  money  payment  only)  in  which  it  remained  necessary 
to  call  in  a  jury  to  ascertain  damage  with  a  view  to 
relief  from  forfeiture.    Sloman  v.  Walter ,  1  Bro.  C.  C. 
418,  coram  Thurlow,  L.O.,  is  a  leading,  though  not 
the  earliest,  case.    There  the  object  of  the  penalty 
was  to  secure  the  use  of  a  room  in  a  house,  and  the 
plaintiff  asked  for  an  injunction  to   restrain  pro- 
ceedmgs  at  law  for  the  penalty  pending  the  trial  of 
an  issue  of  qtmntum  damnifioaJtus^  the  direction  of 
which  was  part  of  the  relief  prayed.     A  common 
injunction  was  granted;  and,  on  the  coming  in  of 
the  answer.  Lord  Thurlow  continued  it  to  the  trial. 
Gases  of  this  kind  were  very  numerous.    The  court 
did  not  send  them  away  to  common  law,  but  granted 
an  injunction,  and  directed    an  issue  of    quantum 
damnificaius ;    and  on  the  retmm  of  the  issue  relieved 
from  forfeiture  on  payment  of  damages  and  costs.    It 
might  have  been  expected  that  anyone  endeavouring 
to  show  that  damages  only  are  recoverable  for  brea(£ 
of  an  agreement  to  make  a  money  payment  would 
have  produced  some  instance  of  an  issue  quantum 
indemnifioaius    directed   in   such    a   case,    or   some 
decision,  or,  at  the  very  least,  some  authoritative 
dictum,    to   the   effect    contended    for.      But    the 
authorities  actually  referred  to  are  uniformly  opposed 
to  the   contention.     Passing  by  the  weigbfy  and 
authoritative  remarks  of  Lord  Mansfield  in  Bwuifous 
y.  RuMf  quoted  in  the  judgment  of  the  learned  judge 
in  the  court  below,  we  may  go  at  once  to  the  case 
of  Farquhar  v.  Morris^    decided  by  the  Court  of 
King's  jBench  (liOrd  Eenyon,  C. J.).    The  question 
was,  on  what  terms  a  penalty  in  a  bond  makins  no 
mention  of  interest  and  not  even  fixing  expresuy  a 
day  for  payment  of  the  principal  sum  was  to  be 
relieved  against.    The  court,  exercising  in  1797  the 
jurisdiction  exdusivelv  vested  before  the  statute  of 
Anne  in  the  Court  of  Chancery,  made  the  precise 
order  which  the  Court  of  Chancery  would  have  made 
—that  is  to   say,  they  referred  it  to  a  master  to 
compute  principal,  interest,  and  costs,  so  fixing  the 
full  amount  recoverable  on  tiie  bond,  reckoning  the 
interest  from  the  date  of  the  bond  itself.    Neither 
before  nor  after  that  case  has  tiiere  been,  so  far  as 
appeared  by  any  authority  cited  to  us,  any  question 
that  in  a  case  falling  within  the  statute  of  Anne 
interest  was  to  be  computed  as  opposed  to  damages 
being  assessed.    In  Cameron  v.  Smith,  Bayley,  J.,  and 
in  Fostsr  v.  W^sUm^  6  Bing.  709,  Tindal,  C.J.,  in  answer 


in  each  case  to  a  claim  to  have  interest  and  not  damsigei 
in  respect  of  a  document  not  within  the  statute  of  Aime, 
pointed  out,  as  a  reason  for  refusing  the  relief,  tJiat  it 
was  not  a  bond.  This  seems  to  me  to  be  CNiuivalenl 
to  saying,  in  each  case,  it  is  notorious  that,  in  respect 
of  a  bond  within  the  statute,  interest  is  chargeable, 
but  that  is  not  the  case  here !  In  Amos  v.  Smith, 
Martin,  Bramwell,  and  ChanneU,  B.6.,  held,  or, 
rather,  assumed  as  plain,  that  interest  was  cfaargeabk 
on  a  bond  within  the  statute.  I  am  unable  to  see  the 
relevancy  of  the  cases  cited  for  the  puipoee  of  showing 
that  interest  beyond  the  amount  of  the  penalty  is 
not  recoverable. 

In  Amos  v.  Bmith  it  was  held  that  receipts  given  by 
a  wife  entitled  for  her  separate  use  to  the  interest  on 
a  bond  payable  by  her  husband  were  sufficJent 
evidence  of  payment  of  interest  on  the  bond  to  take 
the  case  out  of  the  Statute  of  Limitations  which  is  set 
up  here,  although  no  money  actually  passed.  The 
court  pointed  out  that  payment  by  the  husband  to 
the  trustees,  and  by  the  latter  to  the  wife,  was  not 
necessary.  The  question  is  whether  there  is  anything 
here  which  a  court  of  equity  would  hold  to  Im 
equivalent  to  (he  receipts  given  by  the  wife  in  Awfos 
V.  Smith,  Now,  in  eqoity,  when  a  wife  living  in  amity 
with  her  husband  aUows  him  to  retain  money  which 
she  might  have  insisted  on  having  paid  to  her  lor  her 
separate  use,  she  is  to  be  assumed  to  have  given  to 
him  all  arrears  of  income.  CaUm  v.  Bideout  is  frequently 
dted  as  tihe  authority  for  this  proposition ;  but  it  only 
recognized,  and  did  not  lay  down  for  the  first  time, 
the  doctrine  on  which  the  court  proceeds.  Here  the 
wife  was  restrained  from  anticipation  and  could  only 
acquiesce  in  the  husband's  retainer  as  from  the  date 
when  the  interest  became  due.  But  even  where  there 
is  no  restraint  on  anticipation  the  wife  is  only  bound 
as  to  arrears.  No  presumption  of  an  agreement  to 
give  to  the  husband  future  income  arises.  In  thii 
case  the  wife  might,  had  she  been  so  minded,  hive 
maintained  by  her  next  friend  a  suit  against  hs 
husband  and  the  trustees  of  the  settlement  to  enforce 
the  execution  of  tiie  trust  of  the  settlement,  and  to 
pay  her  tiie  interest  on  the  bond.  To  such  a  suit 
there  would  have  been  no  defence ;  and  it  certainly 
would  not  have  been  the  course  of  the  court  to  send 
her,  as  was  suggested,  to  common  law.  If  the 
advance  of  the  money  to  the  husband  was  for  soy 
reason  a  breach  of  trajBt,  I  should  agree  with  what 
the  Master  of  the  Bolls  has  said  on  this  point.  There 
remains  only  the  question  of  presumption  of  payment 
of  the  bond  by  reason  of  its  being  found  in  the 
husband's  possession  at  the  time  of  his  death.  But 
upon  the  evidence,  and  having  re^^ard  to  the  fact  thst 
during  his  life  he  himself  was  entitled  to  the  intflRit 
for  which  he  was  liable,  and  that  he  would  have  been 
entitled  to  the  income  of  any  investment  of  the 
money  arising  from  the  discharge  of  the  bond,  I  do 
not  think  that  any  such  presumption  arises.  The 
case  is  totally  different  from  one  in  which  the 
obli^r  of  a  bond  has,  apart  fiom  the  obligation, 
nothing  to  do  with  the  obligee.  I  am  of  oDinjon 
that  the  appeal  fails  and  ought  to  be  dismissed  with 
costs. 

Collins,  L.  J. — I  am  of  the  same  opinion.  But  in 
deference  to  the  very  closely  reasoned  argument  of  Mr. 
Levett,  I  will  add  a  few  words.  It  seems  to  me  thst 
the  one  point  at  the  bottom  of  this  case  is  this^-vsi 
this  security,  as  between  the  parties,  an  interestrbeir- 
ing  security  F  If  it  was,  then  the  presumption  of 
CaUm  V.  Bideout  applies,  and  it  must  be  assumed  thit 
payments  of  that  interest  were  properly  made,  sno 
that  the  Statute  of  Limitations  has  not  aoooidingiy 
run.  Now,  we  had  a  very  interesting  argument  from 
^  Mr.  Levett  to  the  effect  that  when  you  have  a  bond 
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for  the  payment  of  money  upon  a  given  da^,  and  a 
penalty  for  non-payment,  that  is  not  an  intorest- 
bearing  seonrity.    It  was  argued  that  the  penalty 
merely  settles  the  ultimate  damages  that  can  in  any 
event  be  daimed  for  non-payment  of  the  interest; 
and    that,  although  upon  proper  proceedings  being 
taken  the  obligor  may  be  made  liable  to  repay  the 
prinoipal  sum  and  interest,  yet  that  that  interest  must 
De  looked  upon  simply  as  an  aliquot  portion  of  the 
penalty,  whioh  is  in  its  nature  damages— that  though 
the  amount  of  damages  may  be  measured  by  interest, 
it  really  is  damages,  and  that  therefore  there  was  no 
implication  that  this  security  was  an  interest-bearing 
secnrity  at  aU.     It  was  argued,  in  short,  that  the 
principle    of  Cook  t.  Fowler  applied  here,  and  that, 
there  being  nothing  payable  but  damages,  the  impli- 
cation of  Caion  y.  Bideout  did  not  exist ;  that  there 
was,  therefore,  no  presumption  of  payment ;  and  that 
acocnrdingly  the  Statute  of  Limitations  ran.     Bat  I 
think,  when  you  come  to  analyze  the  state  of  the  authori- 
ties as  to  bonds,  it  is  clear  that  the  sum  payable  in 
the  hond,  although  there  is  a  penalty,  is  not  damages, 
bat  really  is   interest.      And  the  truth  of  this  is 
demonstrated,  I  think,  by  the  fact  to  which  attention 
was  called  by  Mr.  Haldane — ^namely,  the  distinction 
between  a  aimpUx  ohligaiio — a  simple  bond  without  a 
penalty — and  a  bond  with  a  penalty.    In  the  first 
case  you  have  simply  an  absolute  contract  to  pay  upon 
a  particular  day ;   and  for  aU  practical  purposes  uiat 
is  on    the   same   footing   as  a    deed  secured  by  a 
warrant  of   attorney,   which  was    the   actual   case 
before  the  court  in  Cook  ▼.  Fowler,    In  those  two 
examples  of  a  simple  absolute  contract  to  pay  money 
on  a  given  day  there  is  no  implication  in  law  of  any 
obligation  to  pay  interest  as  a  part  of  the  contract 
after  the  given  day.    If  recoverable,  it  could  only 
be    recovered   as    damages.       Now,    what    was    it 
that    differentiated   the    case    of    a    bond    with    a 
penalty  from  the  ease  of  a  bond  without  a  penalty 
— for  a  difference  there    xmdoubtedly  was  ?     You 
oonld    not    recover    interest,    as    interest,    upon    a 
simple  bond  without  a  penalty ;   but  you  could  un- 
questionably—always in  a  court  of  equity,  and  after- 
wards, by  the  statute  of  Anne,  in  a  court  of  law — 
recover,  not  damages,  but  interest,  on  a  bond  with  a 
penalty.     The  explanation  is  this — that  in  the  view  of 
both  courts  the  penalty  really  was  for  the  purpose  of 
securing  that  which  was  the  real  contract — i.e.,  the 
prinoipal  with  the  interest.    There  was,  it  is  true,  for 
a  very  long  time,  a  difficulty  in  suing  for  the  interest, 
as  interest,  in  a  court  of  law ;  but  when  the  statute  of 
Anne  was  passed,  the  courts  of  law  were  iu  a  position  to 
give  effect  to  that  which  had  always  been  the  doctrine  of 
equity.  And  in  this  particular  case,  the  mere  machinery 
by  whioh,  in  a  certain  event,  the  obligor  could  be 
made  to  pay  interest  appears  to  me  to  be  quite  im- 
material.    The  point  is  really  this :  Was  he  under  an 
obligation,  which  could  in  some  way  be  enforced,  to 

Say,  not  damages,  but  interest?  I  think  he  un- 
oubtedly  was.  And  if  that  was  the  position  between 
these  two  parties,  it  was,  as  between  them,  an  interest- 
bearing  security ;  and  being  an  interest-bearing 
security,  the  statute  will  not,  tmder  the  circum- 
stances, run.  But  apart  from  that,  I  find  it  im- 
possible in  the  present  case,  assuming  that  this  bond, 
as  is  unquestionably  the  fact,  was  for  six  months  an 
interest-bearing  security,  and  bearing  in  mind  that  it 
was  retained  afterwards  by  the  husband  with  full 
knowledge  of  the  trusts  of  the  settlement — ^that  he 
borrowed  it  in  terms  as  a  part  of  the  trust  money — 
and  that  he  then  kept  it  but  paid  no  interest  upon 
it — I  find  it  impossible,  baring  reference  to  all  these 
facts,  to  distmguish  this  case  from  the  case  of 
Sfnckemdl  v.  Hotham,  The  third  point  decided  in 
that  case  was  this:  '*  In  1825  A.  borrowed  from  the 


executors  in  trust  of  a  will  a  fund  which  was  thereby 
bequeathed  to  them  in  trust  for  himself  for  Hfe,  and 
then  for  other  persons,  and  gave  to  them  a  promLuory 
note  for  the  repayment  of  this  sum  to  them  '  as 
executors  in  trust '  with  lawful  interest.  Held,  that 
A.  borrowed  the  fund  and  promised  to  repay  it  as 
trust  money,  and  therefore  that  lapse  of  time  was  no 
bar  to  the  claim  against  him  for  repayment."  Stress 
was  laid  in  that  case  by  the  Yice-Uhancellor  on  the 
fact  that  A.  borrowed  the  fund  as  trust  money,  and 
he  says  this  :  "  But  I  think  that  A.  in  this  case  must 
be  taken  to  have  received  these  moneys  into  his  hands 
as  trast  moneys.  It  is  argued  that  there  was  no 
power  to  lend  the  trust  moneys  in  such  a  manner, 
but  in  the  absence  of  eridence  the  assumption 
is  the  other  way.  If  I  could  not  assume  that  there 
was  such  a  power,  I  should  be  obliged  to  hold  that 
A.  received  this  money  in  breach  of,  and  subject  to, 
the  trust,  and  then  the  droumstance  of  his  being 
tenant  for  life  would  be  important  as  to  the  question 
of  IctcTieB,  for  the  fact  that  he  was  entitled  to  receive 
all  the  income  during  that  period  would  be  some 
reason  for  not  applying  to  lum  for  payment  of  the 
principal,  and,  therefore,  would  be  a  ground  for  now 
arguing  that  the  claim  was  not  barred."  Then,  in 
answer  to  the  argument  put  by  counsel,  who  dis- 
tinguished the  cases  referred  to,  and  argued  that 
there  could  be  no  trust,  for  it  was  not  shown 
that  there  was  any  power  to  lend  the  fund  upon 
personal  security,  the  Vice-Ohancellor  says :  '*  This 
was  borrowed  as  trust  money,  and  was  to  be  repaid 
to  the  lenders  as  '  executors  in  trust '  of  the  will." 
Now,  if  we  look  at  the  bond  in  the  present  case  we 
have  got  precisely  the  same  statement,  for  on  the 
face  of  the  bond  it  is  recited  that  the  husband  under- 
takes to  pay,  or  cause  to  be  paid,  to  the  trustees 
under  the  settlement  made  on  the  marriage,  &c. 
Here,  therefore,  we  have  exactly  the  same  express 
assertion  or  admission  on  the  face  of  the  security  that 
the  obligation  is  to  pay  it  as  trust  monev  to  the 
trustees.  It  seems  to  me,  therefore,  to  be  indis- 
ting^shable  on  this  point  from  the  case  of  Spickemell 
V.  Hotham  and  numerous  other  cases  to  the  same 
effect  which  have  been  dted  before  us.  On  these 
grounds  I  think  the  appeal  fails.  I  should  perhaps 
add  this,  that  I  think  that  Byrne,  J.,  was  per- 
fectly right  in  the  distinction  he  drew  between 
Cook  V.  Fowler — which  was  a  claim  on  a  warrant  of 
attorney — and  the  case,  such  as  this,  of  a  bond.  I 
think  the  distinction  is  that  whioh  I  have  now  laid 
down — the  distinction  between  a  simplex  ohligaJtio 
and  an  obligation  with  a  penalty ;  and  I  think  that, 
when  you  analyze  the  distinction  between  those  two, 
it  is  obrious  that  the  decision  in  Cook  v.  Fowler  does 
not  cover  the  case  of  an  ordinary  bond  with  a 
penflJty. 

Appeal  diemuBed. 

Solicitors,  FaUows  &  Rider,  for  T.  H. 
Birmingham ;  Thomcu  White  A  8om. 
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Chan.  Div. 
Stirling,  J. 


June  12,  13,  30. 

In  re  MoBGAN. 
Smith  v.  Mat.  (a.) 

Partition  action — Conversion — Money  received  on  sale — 
Distribution — **  Person  becoming  absolutely  entitled  ** 
—Partition  Act,  1868  (31  <fe  32  Vict.  c.  40).  «.  8— 
Leases  and  Sales  of  Settled  Estates  Act,  1856  (19  (£r  20 
Vict.  c.  120),  8.  23. 

Land  was  sold  under  tJie  Partition  Act,  1868,  and  by 
an  order  of  court  a  teatator^s  share  of  the  proceeds  were 
paid  out  to  the  triutees  of  his  will,  and  was  invested 
otherwise  tlian  in  land,  in  accordance  vnth  the  trusts  of 
the  will.  One  of  tlie  beneficiaries  of  the  said  trtut  fund 
died  intestate. 

Held,  that  his  share  of  the  fund  so  invested  devolved 
mi  his  legal  personal  representative,  and  not  on  his  heir- 
at-law. 

SammoDs. 

The  qaestion  on  this  sammons  was  whether  a  sum 
of  £714  28.  7d.  in  the  hands  of  the  plaintiff  as  trustee 
of  the  will  of  Charles  Henry  Morgan,  and  represent- 
ing one-foarth  of  the  proceeds  of  sale  of  paH  of  the 
real  estate  of  the  testator,  sold  in  a  partition  action, 
devolved  on  the  heir-at-law  or  the  legal  personal 
representative  of  one  of  the  beneficiaries  under  the 
will,  who  had  died  intestate. 

The  will  was  dated  the  30th  of  September,  1864, 
and  by  it  the  testator  gave  his  residuary  real  and 
personal  estate  to  John  Jones  and  John  Davies 
Weston  upon  trust  to  pay  the  rents,  interest, 
dividends,  and  annual  income  thereof  to  his  wife  for 
life,  and  after  her  death  to  pay  the  rents,  dividends, 
and  annual  income  to  Henry  Charles  Croft  for  life, 
and  after  the  decease  of  the  survivor  to  stand  seised 
and  possessed  of  and  interested  in  the  residuary 
real  and  personal  estate  upon  trust  for  his  two 
nephews,  John  Price  Morgan  and  William  Morgan, 
ana  his  two  nieces,  Charlotte  Morgan  and  Sophia 
Allen,  in  equal  shares  and  proportions,  and  for  their 
respective  heirs,  executors,  administrators,  and  assigns 
absolutely.  He  empowered  the  trustees  during  the  life- 
time of  his  wife,  with  her  consent  in  writing,  to  sell 
any  part  of  his  estate ;  and  directed  that  they  should 
stand  possessed  of  the  moneys  to  accrue  from  any  such 
sale  upon  the  like  trusts  as  were  therein  expressed  in 
regard  to  his  general  trust  property  and  as  though 
such  moneys  had  originally  formed  part  of  his  estate. 
The  will  contained  no  provision  authorizing  the 
trustees  to  invest  in  the  purcbane  of  land. 

The  testator  died  on  the  30th  of  September,  1864, 
entitled  to  an  undivided  sixth  share  of  an  estate 
known  as  the  Croft  estate. 

In  June,  1875,  an  action  was  brought  for  the 
partition  of  this  estate,  and  among  the  defendants 
were  the  trustees  of  the  testator's  will.  On  the  6th 
of  March,  1875,  the  usual  judgment  was  given  in  the 
action  directing  inquiries  with  a  view  to  partition  or 
sale  of  the  estate.  On  the  20th  of  March,  1876,  an 
order  was  made  giving  leave  to  Matilda  Morgan,  the 
testator's  widow,  to  attend  the  proceedings  in  the 
action,  which  she  thenceforth  did.  No  other  bene- 
ficiary under  the  will  was  a  parly  to  the  action  or  was 
served  with  notice  of  or  attended  the  proceedings. 

By  the  chief  clerk's  certificate,  dated  the  16th  of  May, 
1876,  it  was  found  that  the  defendants  in  that  action, 
the  trustees  of  the  will  of  Charles  Henry  Morgan,  were 

(a.)  Reported  by  Paul  Stbiokland,  Esq.,  Barrister- 
at-Law. 


entitled  to  one-sixth  of  the  estate,  and  it  was  stated 
as  follows:  "The  last-named  defendants  have  a 
power  of  sale  with  the  consent  of  Matilda  Mocgan, 
the  widow  of  the  said  Charles  Henry  Morgan  and 
tenant  for  life  under  his  wUl.  The  said  Matilda 
Morgan  has  attended  the  proceedings  in  this  came 
pursuant  to  the  order  dated  the  20th  of  March, 
1876."  It  was  further  certified  as  follows :  *<  All  the 
persons  interested  in  the  said  lands  and  hereditameoti 
as  aforesaid  are  parties  to  this  cause  or  have  attended 
the  proceedings  therein  pursuant  to  order,  snd 
severally  request  a  sale  and  a  distribution  of  the 
proceeds  instead  of  a  division  of  the  said  lands  and 
hereditaments." 

On  the  29th  of  May,  1876,  an  order  was  made 
for  the  sale  of  the  Croft  estate,  and  it  was  sold 
accordingly. 

Oq  the  28th  of  April,  1877,  an  order  was  made  for 
the  distribution  of  the  proceeds  of  sale,  and  it  wai 
thereby  ordered  that  one-sixth  thereof  should  be 
paid  to  the  "  defendants  John  Jones  and  John  Davies 
Weeton  as  the  trustees  of  the  will  of  Charles  Henry 
Morgan,  deceased."  The  leg^  estate  was  oat- 
standing  in  mortgages,  and  the  trustees  of  Charlei 
Henry  Morgan's  will  did  not  join  in  the  covenants 
to  the  purchasers  of  the  Croft  estate.  A  further 
order  to  the  like  effect  was  made  on  the  1st  of  Jane, 
1878. 

In  pursuance  of  these  orders  the  trustees  of  the 
testator's  will  received  a  sum  of  £2,858  10s.  4d. 
which  they  invested  in  accordance  with  the  trusts  of 
the  testator's  will. 

The  testator's  widow  died  on  the  10th  of  October, 
1897,  John  Price  Morgan,  one  of  the  beneficiaries 
named  in  the  will,  died  intestate  on  the  7th  d 
December,  1885,  and  the  question  arose  with  refer- 
ence to  the  devolution  of  ms  share. 

Inship,  for  the  trustees. 

Christopher  James,  for  the  legal  peraonal 
representatives. 

Adams,  for  the  heir-at-law. 

STiELiNa,  J.,  aft«^r  stating  the  facts,  continued :  By 
section  8  of  the  Partition  Act,  1868,  it  is  prorided 
that  sections  23  to  25  (both  inclusive]  of  the  Leasei 
and  Sales  of  Settled  Estate  Act,  1856,  shall  extend 
to  and  apply  to  moneys  to  be  received  on  any  sale 
under  the  authority  of  the  Partition  Act.  1868.  By 
section  23  of  the  Leases  and  Sales  of  Settled  Estates 
Act,  1856,  money  received  on  any  sale  is  to  be 
applied  as  the  court  shall  from  time  to  time  direct 
to  some  or  one  of  the  following  purposes— viz. : 
'*  The  purchase  or  redemption  of  the  land  tax,  or  the 
discharge  or  redemption  of  any  incumbrance  affecting 
the  hereditaments  in  respect  of  which  such  money 
was  paid,  or  affecting  any  other  hereditaments,  subject 
to  the  same  uses  or  trusts ;  or  the  purchase  of  otb^r 
hereditaments  to  be  settled  in  the  same  manner  as  the 
hereditaments  in  respect  of  which  the  money  wai 
paid ;  or  the  payment  to  any  person  becoming  abso- 
lutely entitlea."  These  purposes  are  expressed  io 
terms  almost  identical  with  those  of  section  69  of  the 
Lands  Clauses  Oonsolidation  Act,  1845. 

It  has  been  held  that  where  the  share  of  a  peifOB 
under  disability  in  a  fund  arising  from  a  sale  under 
either  the  Partition  Ac\  1868,  or  the  Luids  OsaM 
Consolidation  Act,  1845,  remains  in  court  it  devdvei 
as  real  estate :  see  Foster  v.  Foster^  24  W.  B.  l$d. 
1  Ch.  D.  588 ;  Kelland  v.  Fufford,  25  W.  B.  506, 
6  Ch,  D.  491 ;  Mildmay  v.  Quicke,  25  W.  B.  788, 
6  Ch.  D.  663;  In  re  Barker,  29  W.  E.  873,  17 
Oh.  D.  241.  The  reason  is  there  stated  by  Jva», 
L.J.,  in  the  last  case  (see  p.  243} :   "  We  find  tfait 
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the  words  are,  that  the  money  is  to  be  laid  out  in 
the  purchase  of  hereditaments,  to  be  settled  in  the 
same  nianner  as  the  hereditaments  in  respect  of  which 
it  was  paid,  and  that  means  it  is  to  be  limited  to  the 
same  uses,  which  is  in  fact  a  reconversion,  nnlees  the 
matter  is  governed  by  the  other  words,  '  or  to  a 
person  becoming  absolately  entitled.'  " 

If  the  fund  which  represented  the  testator's  share 
of  the  Croft  estate  had  remained  in  court  instead  of 
being  paid  out  to  trustees,  I  should  have  thought 
that  the  share  of  John  Price  Morgan  under  the 
testator's  will  would  have  devolved  as  real  estate ; 
but  the  court  has  ordered  the  fond  to  be  paid  out  to 
the  trustees — that  is,  in  the  language  of  the  Lord 
Justice,  has  treated  the  matter  as  governed  by  the 
words  "to  a  person  becoming  absolutely  entitied." 
For  this  mode  of  dealing  with  the  share  there  is 
considerable  authority.  In  In  re  Hob»on*9  TrusUy  26 
W.  B.  470,  7  Ch.  D.  708,  the  question  arose  under 
the  liands  Clauses  Consolidation  Act,  1845,  and  was 
brought  before  the  Court  of  i^peal  upon  the  refusal 
of  the  Yice-Chancellor  of  the  County  Palatine  to  pay 
out  funds  to  which  married  women  were  entitled,  to 
the  trustees  of  their  marriage  settlements,  such  trustees 
having  power  to  sell  and  give  receipts ;  the  Court  of 
Appeal  m  that  case  ordered  the  payment  out  to  the 
trustees.  [His  lordship  referred  to  the  ju'igment  of 
James,  L.  J.,  and  continued :]  That  decision  was  acted 
on  in  many  subsequent  cases,  among  which  I  may  refer 
to  In  re  Ward' 9  Estates,  33  W.  E.  149,  28  Ch.  D.  100, 
where  an  order  was  made  for  payment  to  trustees 
who  held  upon  trust,  to  sell  at  the  request  in  writing 
of  the  tenant  for  life,  who  joined  in  the  petition. 
However,  in  the  case  of  In  re  Smith,  37  W.  B.  199, 
40  Ch.  D.  386,  in  the  Court  of  Appeal,  Cotton  and 
Bowen,  L.JJ.,  expressed  serious  doubts  as  to  the 
correctness  of  the  view  expressed  by  James,  L.J.,  in 
In  re  HoUorCs  Trusts,  while  Lindley,  L.  J.,  said  that 
he  was  not  prepared  to  say  that  the  court  might  not 
have  had  jurisdiction  under  the  Lflmds  Clauses  Con- 
solidation Act,  1845,  to  order  payment  to  the  trustees. 
All  these  learned  judges  agreed  that  the  jurisdiction, 
if  it  existed,  ouffht  not  to  be  exercised  in  that  case. 

These  oases  all  were  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  but  the  language  of  the  Settled 
Estates  Act  of  1856  is  so  nearly  identical  that  they 
have  always  been  taken  to  be  authorities  for  the 
purposes  of  that  Act  also. 

In  that  state  of  the  authorities,  it  seems  to  me  that 
In  re  Hobson^s  Trusts  has  not  been  overruled  and  that  a 
oourt  of  first  instance  cannot  hold  that  the  order  there 
made  was  bad.  Even  if  that  case  had  been  overruled 
I  should  find  sreat  difficulty  in  saying  that  the  order 
which  was  made  in  the  present  case  more  than  twenty- 
three  years  ago,  and  has  never  been  appealed  from,  is 
not  binding  on  all  parties  interested.  This  b^g  so, 
the  only  question  which  remains  is,  what  is  the  effect 
of  the  orders  made  in  the  present  action  ?  In  my 
judgment  the  effect  was  that  the  fund  in  court  ceased 
to  be  applicable  to  be  laid  out  in  land  under  the 
Settled  Estates  Act,  1856.  and  came  to  the  hands  of 
l^e  trustees  of  the  will  of  Charles  Henry  Morgan,  to 
be  held  upon  the  trusts  thereby  declared.  These 
trusts  do  not  authorize  an  investment  in  land,  and  in 
my  opinion  the  sum  as  to  which  the  question  arises 
devolves  on  the  legal  personal  representative  of  John 
Price  Morgan  and  not  on  his  heir-at-law. 

Solicitors,  Arher  &  Lewis,  for  Press,  Inskip,  <fc  Press, 
Bristol;  S.  A.  Stephens. 
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Chan.  Div.    ) 
Kekewich,  J. ) 

PliPiir  V.  Bbuyebe.  (a.) 

Conflict  of  laws — Will — Unattested  will —Valid  accord' 
ing  to  French  law — Bequest  of  leaseholds  in  England 
—Lex  rei  sitae -IFt7fe  Act  (1  Vict.  c.  26). 

The  will  of  a  foreigner  domiciled  abroad,  though  valid 
according  to  the  lex  domicilii,  and  though  <idmitted  to 
probate  in  England,  will  not  pass  leaseholds  in  England 
unless  executed  in  accordance  with  the  formalities  required 
by  the  WiUs  Act. 

In  this  case  the  following  question  of  law  was  set 
down  for  argument  by  oraer — namely,  whether  the 
beneficial  interest  of  the  testator,  a  French  subject 
domiciled  in  France  at  the  date  of  his  will  and  of  his 
death,  in  a  leasehold  messuage  in  England,  passed  by 
virtue  of  his  unattested  will  to  the  specific  legatee 
thereof,  or  whether  the  testator  died  intestate  as  to 
such  beneficial  interest.  The  testator  died  in  the 
year  1895,  leaving  a  holograph,  but  unattested,  will 
which  was  made  in  French  form  and  was  valid  accord- 
ing to  the  law  of  France,  and  letters  of  administration 
with  the  will  annexed  of  the  personal  estate  of  the 
testator  were  granted  by  the  Probate  Division  to 
the  defendant  Bruy^re. 

P.  0.  Lawrence,  Q.C.,  and  Jason  Smith,  for  the 
next-of-kin,  argued  that  in  order  to  pass  leasehold 
property  in  England  the  will  must  comply  with  the 
formalities  required  by  the  Wills  Act,  and  referred  to 
Jarman  on  Wills,  pp.  2,  5 ;  Dicey 's  Confiict  of  Laws, 
pp.  72,  519 ;  Freke  v.  Lord  Carbery,  21  W.  E.  835, 
L.  B.  16  Eq.  461 ;  Duncan  v.  Lawson,  37  W.  B.  524, 
41  Ch.  D.  394. 

Warrington,  Q.C.,  and  Mackay,  for  the  legatee, 
argued  that  the  testator  being  a  domiciled  French 
subject,  and  the  will  being  valid  by  the  law  of  the 
domidl,  letters  of  administration  with  the  will 
annexed  had  been  properly  g^ranted  in  respect  thereof, 
although  it  did  not  comply  with  the  formalities 
required  by  the  Wills  Act ;  and  that  the  consequence 
of  such  g^rant  was  that  the  administrator  was  bound 
to  deal  with  all  the  property  coming  to  his  hands, 
including  tiie  leaseholds,  according  to  the  terms  of 
the  will,  provided  the  disposition  of  the  leaseholds  by 
the  will  was  not  in  substance  illegal  by  the  law  of 
England. 

&ey  referred  to  Wes»  lake's  Private  International 
Law,  ss.  164,  169 ;  Bremer  v.  Freeman,  5  W.  B.  618, 
10  Moo.  P.  C.  306;  Croker  v.  Marquis  of  Hertford,  4 
Moo.  P.  C.  339,  at  p.  361 ;  Hood  v.  Lord  Barrington, 
L.  B.  6Bq.  218. 17  W  B.  Ch.  Dig.  151 ;  De  Fogassieras 
V.  Duport,  11  L.  B.  Ir.  123;  In  re  Price,  Tomlin  y. 
Latter,  ante,  p.  373,  [1900]  1  Ch.  442. 

Eekswich,  J.— It  might  be  doing  an  injustice  to  the 
defendant  (the  legatee)  to  say  that  bis  contention  goes 
so  far  as  this  that  a  will  of  a  foreigner  in  order  to  pass 
real  estate  or  chattels  real  in  England  need  only  be  a 
will  according  to  the  law  of  the  domicil,  but  certainly  I 
understand  the  argument  to  go  to  this  extent,  that  when 
the  will  has  been  ascertained  to  be  valid  according  to 
the  domicil,  and  therefore  is  admissible  to  probate,  then 
all  questions  as  regards  real  estate  and  chattels  real 
in  Eugland  cease,  and  the  will  must  operate  as  if  it 
were  to  all  intents  and  purposes  a  valid  will.  Beliance 
was  placed  very  strongly  on  Bremer  v.  Freeman,  and  I 
am  not  sure  that  the  first  statement  of  the  contention 
is  not  that  to  adopt.  That  was  a  decision  in  a  well 
known  case,  and  I  will  read  two  lines  from  the  head 


(a.)  Beported  by  S.  E.  Williams,  Esq.,  Barrlster- 
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note:  ''The  forms    and   solemnities  of    a  will   are 
^veined  by  the  law  of  the  domicil  of  the  testator." 
That  is  reiJly  all  that  was  decided  in  that  case  for 
the  present  purpose;   bat  the  qaestion  arose  in  the 
Irish   case    of    De  FogaaaiercLB  ▼.    Duport,    on    the 
further  point,  not  at  all  oonflictiDg,  of  coarse,  with 
Bremer  v.  Freeman,  whether  the  testamentary  law  of 
England,  being  also  the  law  of  Ireland  for  tiiis  par- 
pose,  was  applicable  to  a  will  disposing  of  chattels 
real  so  as  to  make  it  necessary  that  the  formalities 
required  by  the  Wills  Act  should  be  obserred  before 
the  will  could  be  regarded  as  valid  for  that  purpose. 
It  arose  there  in  a  peculiar  case;  the  testator  had 
made  a  will  executed  accordiug  to  the  Wills  Act, 
but  it  had  not  been  made  in  a  way  which  the  law  of 
France  required,  he  being  a  French    subject    and 
domiciled  in  France,  so  that  the  principle  of  Bremer 
▼.  Freeman  had  to  be  applied  with  reference  to  a 
will  which  contained  a  disposition  of  chattels  real  in 
Ireland,    and  the  court    there  held    that   the  will 
must  be  good  as  regards  the  chattels  real  because  the 
will  was  executed  according  to  the  Wills  Act,   but 
that  it  would  not  be  good  as  regards  ordinary  personal 
estate  because  not  executed  according  to  the  law  of 
domicil.     Therefore,   adopting  that  principle,   they 
granted  a  limited  probate,  that  is,  a  probate  limited 
to  chattels  real.      Mr.  Dicey,   in  his  book,  refers  to 
that  case  in  this  way  (p.  523) :  <*  This  case  is  an  Irish 
case  and  refers  to  land  in  Ireland,  but  undoubtedly  is 
sound  in  principle  and  applies  to    immoyables    in 
England.    Note  that  the  will  which  also  contained 
bequests  of  movables  was  as  regards  them  invalid 
as  not  being  executed  in  accordance  with  the  law  of 
the  testator's  domicU."    That  case,  therefore,  seems 
to  me  to  be  not  in  any  way  an  answer  to  the  principle 
established  by  the  case  of  Bremer  v.  Freeman,  which 
doubt  is  perfectly  well  established  law ;  but  to 


show  that  it  does  not  apply  to  real  estate  or  chattels 
real  and  that  because  a  will  is  admitted  to  probate  it 
does  not  by  any  means  follow  that  it  affects  real  estate 
or  chattels  real.     It  seems  to  be  the  weakness  of  the 
defendant's  case  that  he  relies  upon  Hood  v.  Lord 
Barrxngton,    There  a  will  had  been  admitted  to  pro- 
bate and  the  executors  proposed  to  sell  leaseholds, 
and  the  question  was   whether  they  were  entitled 
to  sell,  and,  it  being  questioned,  their  power  to  sell 
was  upheld  for  the  reason  fully  explained  by  Lord 
Bomilly  in  his  judgm«*nt,  and  farther  explained  in 
Jarman  on  Wills  (5th  ed.]>  p>  5n,  where  it  is  said,  **  To 
diqpose  of  leaseholds  a  will  must  be  executed  accord- 
ing to  1  Vict.  c.  26,  and  that  the  will  of  a  domiciled 
foreigner  not  so  executed,  though  it  may  be  proved 
here  and  will  enable  the  executor  to  sell  leaseholds 
{Hood  V.  Lord  Barrington)   will  not  operate  on  the 
beneficial   interest.      The    title    of  the   executor    is 
from  the  probate ;  the  beneficial  interest  will  devolve 
as    undisposed    of."       As  I  said,   the    weak  point 
in    the  ckfendant*s    argument  seems  to  me  to  be 
this — that    it    assumes   that  when  once    you    have 
admitted  the  will  to  probate  everything  is  done,  and 
it  is  not  necessary  to  consider  the  qaestion  whether 
the  will  is  a  good  disposition  of  chattels  real  or  real 
estate  in  this  country.     Here  we  have  the  will  of  a 
foreigner  which,  although  not  strictly  proved  here, 
is  on  the  records  of  the  court  as  annexed  to  a  grant 
of  letters  of  administration,  which  for  this  purpose  is 
equivalent  to  probate.     It  is  strange  that  tiiere  is  no 
direct  authority  on  the  exact  point  which  I  have  to 
decide,  but  I  think  it  is  perfectly  cl«ar,  not  only  from 
the  text-books,  but  also  by  the  judgment  of  Lord 
Selbome  in  Freke  v.  Lord  Carbery,  that  in  dealing 
with  leaseholds  I  am  dealing  with  real  estate— that 
is    to    say,    that    all    the    doctrines    in    reference 
to     the     applicability     of     the     lex    rei    HtCB    to 
real   estate   are  also   applicable   when    you   oome 


to    deal    with    leaseholds.      Bo    far    I     have    got 
judicial    authority;     beyond     that    I    have     not 
But  there  is  a  strong  consensus  of  opinion  aaumg 
the   text-book   writers.      There    is    the    authori^ 
of  Jarman,  which,  although  not  dealing  directly  witii 
international  law,  still  necessarily  does  indirectly  do 
so  in  connection  with  wills,  and  there  we  have  a 
distinct  expression  of  opinion.    Mr.  Dicey  is  perfectly 
clear  on  the  subject.      It  is  true  he  does  not  put 
forward  any  authority,  because  there  is  none ;  but  he 
does  express  an  opinion  as  if  it  was  not  a  thing  in 
doubt.    He  says  (p.  520) :  "  The  formalities  required 
for  the  devise  of  immovables,  whether  realty  or  per- 
sonalty, the  restrictions  (if  any)  on  such  devise  or 
bequest,  and  generally  the  validity  of  a  will  of  lands, 
are  wholly  governed  by  the  ordinary  teatamentsry 
law  of  England. '     Then,  in  that  oonvi-nient  series  of 
illustrations  which  help  one  to  understand  the  book, 
he  gives  (p.  522)  really  the  very  case  we  have  hero : 
"  A  domicUed  Scotchman  dies  possessed  of  freehold 
and  leaseholds  in  England.    He  leaves  no  will,  or, 
what  in  this  case  is  the  same  thing,  no  will  which  is 
valid  according  to  the  law  of  England.    The  freeholdj 
df'scend  to  his  heir  according  to  the  law  of  Engird 
(lex  aitua).  The  leaseholds  devolve  upon  the  next-of-bn 
as  determined  by  the  Statute  of  Distributions."    Mr. 
Westlake  in  his  book  proceeds  on  the  same  hnes. 
There  is  no  doubt  room  for  Mr.  Warrington's  criticism 
as  to  the  change  in  reference  to  paragraph  169  as 
regards  movables  and  real  estate,  but   it  is  quite 
plain  that  no  real  estate  can  be  devised  by  will 
except    in    the    form    required    by    English    law. 
He  does  recognise  in  the  previous  section,  speak- 
ing  of    chattels    real,   that  the  question  is  a  new 
one  in  a  sense— that  is   to  say,  in  the  sense  that 
there    is    no    judicial    authority    upon    it,    but  in 
another  sense  it  is  a  point  which  is  not  new  at  alL 
It  seems  to  have  occurred  to  the  text  writers  and  to 
have  been  embodied  by  them  in  books,  and  so  f ^  as 
we  have  had  to  consider  it  the  question  has  been 
treated.  I  cannot  say  as  settled  because  it  cannot  be 
settled  until  the  exact  point  arises  and  is  contested, 
but  as  free  from  doubt.    I  must  hold  that  in  this  case 
these  leaseholds,  being  part  of  the  soil  of  Ensfland, 
and  therefore,  as  Lord  Selbome  puts  it  in  Freke  r. 
Lord  Carhery,  as  much  an  interest  in  land  as  if  tb^ 
were  freehold,  are  not  disposed  of  by  a  will  which 
does  not  comply  with  the  formalities  prescribed  by 
the  Wills  Act,  and  that  that  is  so.  notwith«»tandmg 
that  the  will  has  been  recognized  as  a  dispositioii 
admissible  to  probate  so  that  the  administrator  can 
claim  under  the  authority  of  the  Probate  Division. 


Solicitors,  Baker  d  Naime  ;  Herbelet. 
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Court  of  Appeal. 


In  be  Gbainobb. 


GOUBT  OF  APPIAL. 


From  Chan.  Div.  i  t„«^iqio. 

(Lord  Alvewtone.  M.B..  and  }  '^  ^f,il  k     ' 

Bigby  and  Collins,  L.JJ.)    )  "^^^  ^' 

In  re  Gbainobb. 
Dawson  v.  Higgins.  (a.) 

WiU — Evidence — Ambiguity — Admiaaion  of  ex6r%neic 
evidence. 

In  endeavouring  to  construe  a  will,  extrinsic  evidence 
is  admissible  in  order  to  explain  an  ambiguity  in  the 
taorda  of  t?ie  unll  themselves,  but  not  in  order  to  explain 
the  intention  of  the  testator, 

A  testator,  after  giving  tlie  usucd  direction  as  to  the 
payment  of  his  cUbts  and  funeral  and  testamentary 
expenses,  and  after  bequeathing  a  number  of  general 
pecuniary  leg<icies,  gave  and  bequeatJ^ed  **  all  the  residue 
and  rcmairuier "  of  two  specific  mortgage  funds,  after 
payment  of  his  just  debts  and  funeral  and  testamentary 
expenses,  to  certain  persons  therein  mentioned.  There 
was  no  general  residuary  bequest,  •  Extrinsic  evidence 
was  offered  to  show  that  the  testator  possessed  at  the 
time  of  his  making  his  will  no  residuary  property 
out  of  which  to  provide  for  the  general  pecuniary  legacies 
alrtady  referred  to.  It  appeared,  however,  that  at  the 
date  of  his  death  the  testator  possessed  residuary  property 
sufficient  for  the  purpose  in  question. 

Held  (Rigby,  L.J.,  dissenting),  that,  as  a  matter  of 
fact,  the  words  of  the  will,  **  all  the  residue  and  re- 
mainder were  themselves  ambiguous;  that  extrinsic 
evidence  was  accordingly  admissible  to  show  the  state  of 
the  testator* s  property  at  the  time  of  his  making  his  wilt; 
that  the  general  pecuniary  legacies  were  payable  out  of 
the  mortgage  funds;  and  that  there  was  an  intestacy 
with  respect  to  the  residuary  property  which  the  testator 
had  at  the  dale  of  hie  deith. 

Per  Bigby,  L.J. — The  words  of  a  will  are  not  them- 
selves ambiguous  unless,  after  full  consideration,  it  is 
determined  judicially  that  no  interpretation  whatever 
can  he  given  them. 

This  was  an  appeal  from  a  decision  of  Stirliog,  J., 
given  on  the  7  th  uf  November,  1899. 

By  his  will  dated  the  8lBt  of  Mny,  1895,  the  late 
Monsignor  John  Grainger,  after  appointing  the  Bev. 
'William  Dawson  his  executor,  and  after  directing 
that  all  his  just  debts  and  funeral  and  testamentary 
expenses  should  be  paid  as  soon  as  conveniently  might 
be  after  his  decease,  bequeathed  to  his  sister, 
Piiilomela  Grainger,  a  specific  legacy  of  certain  plate 
and  china  marked  with  the  Grainger  arms;  and 
devised  and  bequeathed  to  his  uncle,  the  Most  Bev. 
Charles  Eyre,  Archbishop  of  Glasgow,  or  to  the 
Archbishop,  or  Bishop,  of  Glasgow  for  the  time  being, 
a  oertain  freehold  church  and  presbytery  situated  at 
Exmouth,  in  the  county  of  Devon,  together  with 
their  contents. 

The  above-mentioned  direction  as  to  the  payment 
of  debts  was  contained  in  a  printed  form,  but  the 
rest  of  the  will  was  in  the  testator*8  own  band- 
writing. 

The  testator  then  proc«  eded,  after  giving  a  number 
of  general  pecuniary  legacies,  amounting  in  all  to  a 
BQui  of  between  eleven  and  twelve  thousand  pounds,  to 
oertain  persons  therein  more  particulirly  mentioned, 
t(>  give  and  bequeath  *'  all  the  residue  and  remainder 
o{  the  sum  of  £9,187  lent  on  mortgage  to  Sir  John 
Lawson  .  .  .  and  of  the  sum  of  £4,000  lent  on 
mortgage  to  Mrs.  Eliza  Kirk  .  .  .  afterpayment 
of    my    just    debts  and    funeral   expenses  aud   the 

(a.)  Beporu^d  by  J.  E.  Morris,  E>q.,  Bairister-at- 
Law. 


expenses  of  proving  this  my  will,"  to  certain  Canons 
Begular  of  the  Latoran. 

It  appeared  that  at  the  time  of  his  making  this  will 
the  testator  possessed  only  the  two  mortgage  debts  in 
question;  the  freehold  church  and  presbytery,  and 
the  plate  and  china»  already  mentioned  as  specifically 
devised  and  bequeathed;  and  a  sum  of  £145  at  his 
bankers.  He  subsequently  acquired,  on  the  death  of 
his  mother,  a  further  sum  of  about  £10,000,  which 
was  still  in  his  possession  at  the  time  of  his  death. 
There  was  no  evidence  to  suggest  that  the  testator 
contemixlated  the  receipt  of  this  legacy  at  the  time  of 
his  making  his  will. 

The  testator  died,  and  his  will  was  proved  on  the 
26th  of  January,  1899.  The  defendant  Philomela 
Grainger  was,  at  the  time  of  the  testator's  death,  his 
sole  next-of-kin.  A  question  having  arisen  as  to 
whether,  on  the  true  construction  of  the  testator's  will, 
the  general  pecuniary  legacies  already  referred  to  were 
payable  out  of  the  two  mortgage  debts  of  £9,187  and 
£4,000  respectively,  or  out  of  the  subsequenUy- 
acquired  sum  of  £10,000  in  exoneration  of  the  two 
said  mortgage  debts,  an  originating  summons  was 
taken  out  by  the  executor  for  the  determination  of 
this  and  other  questions.  On  the  7th  of  November, 
1899,  Stirling,  J.,  decided  {inter  alia)  that,  according 
to  the  true  construction  of  the  will,  and  in  the  events 
which  had  occurred,  the  said  sum  of  £10,000  was 
liable  for  the  payment  of  the  legacies  given  by  the  said 
will  in  exoneration  of  the  two  several  mortgage  debts 
already  mentioned. 

From  this  decision  the  executor,  the  general 
legatees,  and  Philomela  Grainger  now  appealed. 

Theobald,  Q,0.,  and  J,  Fischer  Williams,  for  one 
of  the  appellants. — The  testator  must  have  meant 
the  gfnt'ral  pecuniary  legacies  to  be  paid  out  of 
the  two  mortgage  funds.  We  are  entitied,  in  a 
case  like  this,  to  look  at  the  surrounding  facts  ; 
and  from  the  surrounding  facts  we  learn  that  the 
testator  had,  at  the  time  of  his  making  his  will, 
no  oth^r  fund  available  for  the  purpose.  He  had  no 
sufficient  ground  for  believing  that  he  would  survive 
his  mother,  and  then  come  in  for  an  additional 
fortune.  Bearing  these  facts  in  mind  we  are  in  a 
position  to  solve  the  ambiguity  of  this  will.  **  AU 
the  residue  and  remainder"  of  the  two  mortgage 
funds  must  necessarily  be  taken  to  mean  '*  all  the 
residue  and  remainder,*'  after  deduct  ion,  not  only  of 
the  expressly-mentioned  "just  (\*:hts  and  funeral 
expenses,"  but  also  of  the  not  expressly  mentioned, 
but  obviously  implied,  preceding  general  pecuniary 
legacies. 

Upjohn,  Q,0,,  aud  Northcote,  for  the  general 
pecuniary  legatee*.  —  '*  Best  and  residue  "  must 
obviously  be  read  with  reference  to  the  general 
legacies  which  have  been  given  immediately  before  ; 
per  Lord  Kingsdown  in  GreviUe  v.  Browne,  7  W.  B. 
673,  at  p.  674.  7  H.  L.  Cas.  689,  at  p.  705 :  *'  If  any 
person  unfamiliar  with  the  technicalities  of  the  law 
were  to  read  a  will  to  this  effect — the  testator  gives  a 
certain  portion  of  his  property  to  one  person,  and 
devises  all  the  rest  of  bis  property  to  another,  I 
cannot  doubt  that  his  opinion  would  be  that  'the 
rest '  muKt  be  construed  to  mean  that  which  remains 
after  what  has  previously  been  given  is  withdrawn  "  : 
see  also  Wheeler  v.  Howell,  3  K.  &  J.  198. 

Jenkins,  Q.O,,  and  W,  M,  Cann,  for  the  defendants 
the  Canons  Begular. — There  is  no  ambiguity  here  of 
a  kind  to  justify  the  admission  of  extrinsic  parol 
evidence.  The  testator  has  himself  defined  the 
meaning  of  **  rest  and  residue  "—i.e.,  the  surplus  left 
after  the  payment  of  bfs  jnst  debts  and  funeral  and 
testamentary  expenses.      We  are  not,   accordingly, 
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entitled  to  inquire  into  the  state  of  his  assets  at  the 
time  he  made  his  will. 

Ingpeuy  Q,C*,  for  other  parties. 

Theobald^  Q.C,  in  reply. — Extrinsio  evidence  is 
admissible  in  the  present  case  to  clear  up  an 
ambiguity :  Attorney-General  v.  Drummondt  1  Dr.  &. 
War,  353 ;  Colpoys  v.  Colpoya,  Jac.  451  ;  Singleton  v, 
TomUnsmy  26  W.  E.  722.  L.  R.  3  App.  Cas.  404,  yer 
Lord  Bladcbum  at  p.  425. 

Cur,  adv,  vuU* 

July  5. — Lord  Alvebstonb,  IICB. — In  this  case  we 
have  to  construe  the  will  of  the  Bev.  John  Qrainger,  a 
Boman  Catholic  clergyman.  Stirling,  J.,  has  held 
that  the  clause  in  it  commencing  with  the  words  <*  all 
the  residue  and  remainder "  is  to  be  read  by  itself, 
and  is  to  be  construed  as  a  bequest  to  the  canons  of 
tiie  sum  of  £13,187  lent  on  mortgage,  or  of  so  much 
of  it  as  remained  at  the  testator's  death,  in  1898,  after 
payment  only  of  the  testator's  debt!*,  funeral  expenses, 
and  the  expense  of  proving  the  will ;  and  that  there 
is  no  connection  between  this  clause  and  the  pre- 
ceding  part  of  the  will,^  or,  in  other  words,  that  the 
pecuniary  legacies  were  intended  to  be  paid,  not  out  of 
the  £13,187,  but  out  of  any  general  residue  possessed 
by  the  testator  at  the  time  of  his  death. 

I  am  unable  to  adopt  this  view.  I  think  that  these 
words,  as  they  stand  in  the  will,  form  part  of,  and 
must  be  read  in  connection  with,  the  preceding  list  of 
leg^acies,  and  that  the  words  ''  all  the  residue  and 
remainder  "  are  at  least  open  to  the  construction  that 
the  testator  intended  them  to  refer  to  what  would  be 
left  of  the  sum  of  £13,187,  which  he  clearly  had  in 
his  mind,  after  payment  of  the  legacies  and  after 
satisfying  the  annuity  of  £60  a  year  given  to  his 
housekeeper.  And  I  think  tiie  words  *'  after  the 
payment  of  my  just  debts  and  funeral  expenses  "  are 
not  intended  to  define  the  mode  in  which  all  the 
**  residue  and  remainder  "  of  the  sum  of  £13,187  is  to 
be  arrived  at,  but  are  intended  to  indicate  that  this 
residue  and  remainder,  after  payment  of  the 
legacies,  might  still  be  reduced  by  the  payment 
of  his  debts.  This  seems  to  me  the  natural 
meaning  of  the  clause  in  the  place  in  which  it  occurs 
in  the  will,  especially  when  it  is  borne  in  mind  that 
the  previous  direction  as  to  payment  of  debts,  which 
was  in  somewhat  different  words,  was  in  the  printed 
form  upon  which  the  testator  wrote  his  will.  It  is  to 
be  noted  that  there  is  no  general  residuary  bequest, 
or  anything  on  the  face  of  the  will  to  indicate  that 
the  testator  possessed,  or  thought  that  he  possessed, 
any  other  property  tiian  that  with  which  he  was 
dealing ;  and  in  my  view  if  the  meaning  of  the  clause 
is  not  that  which  I  have  indicated,  it  is  at  least 
ambiguous,  and  open  to  the  construction  which  I 
have  put  upon  it  as  well  as  to  the  construction  which 
Stirling,  J.,  has  placed  upon  it.  Under  these 
circumstances  I  think  the  case  is  one  in  which, 
upon  the  authorities  which  are  collected  and 
discussed  in  Wigram  on  Extrinsic  Evidence, 
Jarman  (4th  ed.),  pp.  422  tt  aeq,,  we  are 
entitled  to  know  what  was  the  position  of  the  testator 
at  the  time  he  made  his  will — to  put  ourselves,  as 
some  of  the  cases  have  said,  in  the  position  of  the 
testator  when  he  was  writing  the  will.  It  is,  in  my 
opinion,  established  beyond  doubt  that  he  then 
possessed  the  plate  and  china,  the  freehold  churcV^, 
the  sum  of  £13,187  advanced  on  mortgage,  and  a 
small  sum  of  £145  at  bis  bank,  and  no  other 
property.  There  is  nothing  to  show  that  he  had 
expectations  from  his  mother  or  from  any  other 
source ;  and  I  think  it  would  be  wrong  to  assume 
that  the  will  contemplated  that  legacies  and  annuities 
which  amounted  U  between  £11,000  and  £12,000 
should  be  paid  out  of  any  general  residue^    I  think  [ 


the  language  of  the  will  shows  that  the  testator 
intended  to  deal  with  all  the  property  which  he 
believed  he  possessed  by  dividing  it  up  amonc;  the 
legatees ;  and  I  think  the  words  "  all  the  rendne  and 
remainder"  of  the  sum  of  £9,187  and  of  the  sam  of 
£4,000  clearly  indicated  this  intention.  It  is  to  be 
not«d  that  the  clause  does  not  come  as  a  separate  and 
independent  clause  following  after  the  printed  direc- 
tion as  to  the  payment  of  the  debts.  There  if  no 
separate  gift  of  the  residue.  If  the  langua|re  was 
intended  to  have  the  meaning  which  Stirling,  J.,  has 
put  upon  it,  the  words  ''residue  and  renudnder" 
are  somewhat  superfluous.  One  would  have  expected 
to  find  a  gift  of  the  £13,187  after  payment  uf  the 
debts,  &c.  If  this  clause  had  stood  alone,  or  was 
clearlv  separated  from  the  other  parts  of  the  will,  it 
woula  be  more  difficult  to  avoid  the  oonstmcticni 
which  Stirling,  J.,  has  put  upon  it;  but  having 
regard  to  the  language  used,  and  to  its  position,  I 
think,  as  I  have  said,  that,  if  the  clause  is  not  to  be 
read  in  the  way  I  have  indicated,  it  creates  sa 
ambigaity  whidi  makes  it  our  duty  to  get  what  Hght 
we  can  as  to  the  circumstances  of  the  testator  at  the 
time  he  wrote  his  will.  For  the  above  reasons  I 
think  the  judgment  of  Stirling,  J.,  was  erroneous,  and 
that  we  must  construe  the  will  as  containing  a 
bequest  to  the  canons  of  the  residue  only  of  the 
amounts  lent  on  mortgage  after  payment  of  the 
legacies  and  debts,  &c.  The  result  will  be  that  then 
is  an  intestacy  as  to  any  residue  of  the  property. 

BiGBY,  L.J. — The  difference  of  view  which  exists 
in  this  case  depends,  I  think,  upon  the  oonstmction  of 
the  words  of  tiie  will,  and  not  upon  any  diveigenoe 
of  opinion  as  to  the  rules  regulating  the  admission  of 
parol  evidence.    It  has  not  been  contended  here,  or, 
mdeed,  in  any  case  since  the  publication  in  1831  of 
the  first  edition  of  Sir  James  Wigram*8  treatise  on  the 
rules  of  law  respecting  the  a£nission  of  extrinsic 
evidence  in  aid  of  the  interpretation  of  wills,  that  if 
a  will  upon  the  face  of  it,  and  independently  of 
extrinsic  evidence,  ought  to  bear  a  definite  constroc- 
tion,  that  construction  can  be  varied  by  evidence  <2e 
hor»  the  will.     I  take  the  publication  of  the  said 
treatise  as  the  dividing  point,  not  because  I  am  awars 
of  any  case  before  that  time  in  which  the  proposition 
hereby  sought  to  be  negatived  was  decided,  or  even 
argued,  but  because  the  speedy  and  complete  accep- 
tance by  the   bench  and  bar  of  the  authoritative 
nature  of  Sir  James  Wif^ram's  treatise  seems  to  render 
it  unnecessary  to  investigate  earlier  authorities,  except 
so  far  as  they  are  recognized,   or  commented  on, 
therein.    The  third  edition,  being  the  last  revised  hj 
the  learned  author  himself,  was  published  in  1840; 
and  without  intending  to  throw  any  doubt  upon  the 
very  full  fourth  edition  published  in  1858  (beoanse  tbe 
third  was  out  of  print),  which  does  not  in  any  relevant 
respect  differ  from  the  third,  it  is  to  the  third  that  I 
shall  refer  whenever  I  find  it  necessary  to  invoke  the 
authority  of  the  writer. 

The  first  point  which  I  think  it  convenient 
to  notice  is  the  fundamental  distinction  between 
evidence  simply  explanatory  of  the  words  fof 
the  will)  themselves,  and  evidence  sought  to  M 
applied  to  prove  intention  itself  as  an  inde- 
pendent fact  (Wigram,  p.  10).  This  distinction  nmat 
never  be  lost  sight  of.  The  great  majority  of  ths 
cases  of  explanatory  evidence  consisted  of  the  ascsr- 
tcdnment  of  persons  and  things  insufficientiy  expLaissd 
by  the  will  itself.  When  I  say  that  it  has  never  been 
contended  that  a  will  bearing  a  definite  oonstmetion 
can  have  another  and  different  construction  pat  upon 
it  by  extrinsic  evidence,  I  by  no  means  undertake  to 
assert  that  in  point  of  fact  this  has  never  been  done. 
Before  the  publication  of  Sir  James  Wigram's  treatiii 
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there  probably  were,  and  subsequently  there  possibly 
may   have  been,  mstauoes  of  the  kind.     All  suoh 
instances,  however,  must  be  attributable  to  the  result 
of  an   unoonsoious,  though  illegitimate,  yielding  to 
the  almoflt  necessary  bias  in  favour  of  a  partimilar 
intention  indicated  or  suggested  by  extrinsic  facts,  as 
distinguished  from  the  explanatory  effect  of   suoh 
faots  on  the  words  of  the  will  under  discussion.    The 
daogpr  of  this  bias  is  manifest,  and  has  been  he- 
quently  adverted  to — as,  for  instance,  by  Lord  Thurlow 
in  Fonnereau  v.   Poyntz,  1  Br.  C.  C.  472,  at  pp.  477 
and  478,  and  by  Sir  Thomas  Plumer,  M.B.,  in  Oolpoys 
V.  ColfHiys,  Jac.  451,  at  p.  455.    The  importance  of  it 
is  well  illustrated  by  the  great  pains  taken  by  those 
learned    judges,  and  by  Lord  Eldon  in  Attorney- 
Oenercd  v.  Orote,  Wigram,  Appendix,  p.  200.  to  make 
it  dear  that  in. the  wills  before  them  respectively 
there^  was  a    sufficient  want   of    exactness   in    the 
description  of  the  legacies  bequeathed  to  justify  the 
resort   to  parol    evidence    as    to    the  state   of   the 
property.    ^  In    Attorney  -  Qeneral    v.    Qrote    Lord 
Eldon    insists    upon   the   point   to    which,   in   one 
form  or   another,  he   frequently  adverted — see,  for 
instance,    Barksdah   v.    Oilliat,   1   Swans.  562— that 
individual  belief    ought  not  to  govern  the   case — 
it  must  be  judicial  persuasion.    There  are  numerous 
cases  in  which  counsel  for  the  parties  have  ingeidoasly, 
though  of  course  not  admitteolv,  sought  to  f^ain  the 
benefit  of  the  bias  above  referred  to  be^^re  establishing 
the  right  to  resort  to  the  parol  evidence.     All  the 
points  above  insisted  upon  are  capable  of  considerable 
enlargement ;  but  enough  has  been  said  to  show  that 
the  first  question  in  this,  as  in  every  case  where  the 
construction  of  a  wiitten  document  is  concerned,  is 
whether  the  will  or  other  document  upon  the  face  of 
it  is,  or  is  not,  ambigunus ;    or,  on  the  contrary, 
capable  of  a  definite  juoicial  construction.     It  must  be 
borne  in  mind  that  a  will  is  not  ambiguous  by  reason 
only  that  it  is  difficult  of  construction.    If  it  is  finally 
held  to  bear   a    particular  construction  that  must 
govern    its    Ugal    meaning,     notwithstanding    any 
difficulty  that  the  courts  may  have  felt  in   arriving 
judicially  at  the  construction.     It  is  only  ambigaous 
when,    after    full    consideration,    it   is    determined 
judicially  that  no  interpretation  can  be  Riven  to  it. 
The  will,  which  is  dated  the  31st  of  May,  1895,  and  is, 
with  the  exception  of  some  immaterial  parts,  in  the 
t^tator*s  handvmting  throughout,  commences  with 
the  appointment  of  an  executor.    Then  follows  a 
direction  that  all  the  testator's  debts  and  funeral  and 
testamentary  expenses    should  be  paid  as  soon  as 
conveniently  might  be    after    his    decease.      From 
this   would    be    implied   a    charge    upon    his   real 
estate  in   aid    of    his    personalty  of    all    his    debts 
and    funeral    and    testamentary    expenses    so    far 
as  they  involved  debts.    Then  comes  a  special  bequest 
of  china  and  plate  to  his  mother  and  sister  as  joint 
tenants,  and  a  specitic  devise  and  bequest  of  a  church 
and  presbytery  (being  real  estate)  and  their  contents, 
and  a  bequest  of  a  sum  of  £2  000,  in  favour  of  the 
Archbishop  of  Glasgow.     Next  follows  a  bequest  to 
his  housekeeper  of  an  annuity  of  £60  and  a  lar^e 
number  of  pecuniary  legacies,  two  of  them  to  god- 
children, and  many  of  them  to  members  of  religious 
orders,  amounting  in  nominal  value  (including  the 
annuity  at  an  estimate)    to  nearly  £12,000.      The 
important  point  to  notice  here  is  that  there  is  not  a 
syllable  to  show  that  the  legacies  are  demonstrative 
— as  they  would  be  if  payable  out  of  a  special  fund — or 
other  than  general  legacies  payable  out  of  residuary 
personal    estate,    if    any.      Immediately    thereafter 
comes  the  following  bequest :  **  All  the  residue  and 
remainder  of  the  sum  of  £9,187  lent  on  mortgage  to 
Sir  John  Lawson    .     .    .    and  of  the  sum  of  £4,000 
lent  on  mortgage  to  Mrs.  Alice  Kirk.     .    .    ,    After 


payment  of  my  just  debts  and  funeral  expenses  and 
the  expenses  of  proving  this  my  will,  I  give  and 
bequeath  to"  certain  Canons  Begular  of  the 
Lateran.  There  the  vrill  ends,  there  being  no 
bequest  of  residue  of  personalty  ;  but,  if  the  legacies 
are  payable  out  of  residuary  personalty  only,  there 
is  no  intestacy  unless  the  legacies  are  insufficient 
to  exhaust  the  whole.  I  will  deal  first  with 
the  bequest  last  mentioned  to  the  Canons  Begular 
independently  of  the  bequest  of  legacies  pre- 
ceding. It  does  not  appear  in  itself  open  to  any  doubt 
whatsoever.  It  is  a  gift  to  them  of  the  residue  of 
mortgage  debts  after  payment  of  debts,  funeral  ex- 
penses, and  the  expense  of  ^  proving  the  wiU.  The 
mortgage  debts  are  specific  items  of  the  personalty ; 
and  the  payments  directed  to  be  made  thereout  are 
clearly  defined  and  capable  of  being  accurately  ascer- 
tained. So  far,  therefore,  as  the  bequest  itself  is 
concerned,  the  residue,  which  is  the  subject  of  the 
gift,  is  also  capable  of  being,  and  must  ultimately  be, 
precisely  and  accurately  ascertained  ;  and  the  ex- 
pression "residue  and  remainder "  is  therefore  fully 
and  exhaustively  accounted  for  and  explained.  I  do 
not  see  how  a  desire  to  give  whatever  remains  of  the 
mortgage  debts  after  payment  thereout  of  the 
testators  debts  and  funeral  expenses  and  the  expense 
of  proving  his  will,  could  be  better,  or  more  accurately, 
expressed ;  or  how  words  could  have  been  used  more 
capable  of  conveying  that  desire  without  involving 
any  additional  meaning.  It  was  suggested  that  a 
gift  of  all  the  mort^ag^  debts,  after  payment  of  the 
specified  sums,  would  have  been  sufficient ;  and  would 
have  left  the  interpretation  free  from  doubt.  Bat 
such  a  gift,  though  iutelligiMe,  would  have  been 
inaccurate.  Nothing  is  intended  to  be  given  until 
the  specific  paymf'uts  have  been  made.  As  the 
bequest  is  made  out  of  specific  sums,  and  only  out  of 
those  sums,  it  is  itself  a  specific  bequest  unc^tain  in 
amount  during  the  testator^s  lifetime,  but  fully 
ascertainable  after  his  death.  The  question,  there- 
fore, may  be  stated  as  follows :  Whether  a  direction 
to  pay  general  legacies  out  of  a  specified  fund  can  be 
inferred,  not  as  a  matter  of  surmise  or  conjecture, 
but  as  a  matter  of  judicial  interpretation,  simply 
and  solely  because  the  gift  of  the  legacies  is  followed 
by  a  gift  of  all  the  '*  residue  and  remainder  "  of  the 
fond,  in  a  case  in  which  the  words  <' residue  and 
remainder "  have  from  the  context  a  plain  and  un- 
doubted meaning,  not  involving  any  reference  ^  to 
payment  of  the  legacies;  and  in  which  nothing 
whatever  is  judicially  known  as  to  the  state  of  the 
property ;  and  in  which  the  inference  would  involve 
an  intestacy  as  to  all  the  general  residue,  whatever  it 
might  happen  to  be.  No  authority  to  that  or  any 
like  effect  was  cited  to  us.  If  there  were  any  sound 
rule  on  which  the  inference  could  be  drawn,  it  would 
extend  to  any  general  legacies  given  just  before  the 
specific  bequest,  whether  great  or  small.  A  legacy  of 
£10.  for  instance,  would  by  inference  be  payable  out 
of  the  specifically  bequeathed  fund,  though  standing 
alone.  No  inference  can  therefore  be  drawn  from  the 
approach  to  equality  of  the  total  amount  of  the 
legacies  and  the  presumptive  amount  of  the  specifioally 
bequeathed  fund.  In  the  present  case  such  a  con- 
struction would  have  the  tffect  of  varying,  and,  pro 
tantoy  revoking,  the  specific  bequest,  by  leading,  in 
effect,  the  words  "after  payment  of  debts,"  &c., 
as  though  they  stood  "  after  payment  of  debts, 
legacies,"  &c.  If  this  was  what  the  testator  intended 
he  ought  to  have  so  provided;  and  it  would  have 
been  natural  that  he  should  have  done  so  when  a 
single  word  would  have  been  sufficient.  If  nothing 
had  been  known  as  to  the  amount  of  residue,  1 
venture  to  think  that  such  a  construction  would 
I  never  have  been  contended  for.     QreviXU  ▼.  Brown^ 
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Mdd    other  cases  governed  by  the  same  principles, 
were,  indeed,  referred  to  as  supporting  the  contention 
that  the  general  legacies  are  payable  out  of  the  mort- 
ffage  moneys  because  given  earlier  in  the  wilL  But  the 
oifESerences  between  those  and  the  present  case  are  fund- 
amental.   First  of  all,  the  residuary  gift  of  real  estate 
there  rdied  upon  was  not  desoribiBd  in  such  a  way 
as  to  limit  its  effect,  but  was  a  general  gift.    Then 
there  was  there — and  this  is  the  important  point — ^a 
mixed  residue  of  real  and  personal  estate.    Further, 
the  charge  on  the  real  estate  in  no  way  depended  on 
the  position  in  the  will  of  the  legacies.    That  charge 
on  the  real  estate  would  have  heeai  operative  if  the 
gift  of  legacies  had  followed,  instead  of  preceded,  the 
residuary  devise.     This   results   from    the   case  of 
EUioU  V.  Dearaley,  29  W.  E.  494,  16  Ch.  D.   322, 
decided  by  Fry,  J.,  and   confirmed  on  appeal  by 
James,  Cotton,  and  Lush,  L.JJ.    Fry,  J.,  at  p.  326 
(16  Oh.  D.),  quotes  the  Lord  Chancellor's  enunciation 
of  the  principle  in  ChreviUe  v.  Broume :  '*  For  nearly  a 
century  and  a-half  this  rule  has  been  laid  down,  that 
if  there  is  a  general  gift  of  legacies,  and  then  the 
testator  gives  the  rest  and  residue  of  his  property  real 
and  personal,  the  legacies  are  to  come  out  of  the 
realty.    It  is  considered  that  the  whole  is  one  mass : 
that  part  of  that  mass  is  represented  by  legacies,  and 
that  what  is  afterwards  given  is  given  minus  what  has 
been  before  given,  and  therefore  siven  subject  to  the 
prior  gift."    Fry,  J.,  then  proceeds,  by  saying :  "  In 
other  words,  the  rule  seems  to  be  this,  that  that 
which  in  its  nature  is  a  charge  on  part  has  become  a 
charge  or  a  deduction  from  the  entire  ma«s,  and  that 
principle  appears  to  apply  whether  the  legacies  are 
given  Def ore  or  after  the  gift  of  the  residue."    James, 
L.  J.,  at  p.  329,  says :  **  Here  the  legacies  "—which 
were  given  after  the  residuary  devise — *'  are  no  doubt 
charged  on  the  real  estate  by  force  of  the   word 
'residue,'"  and  the  other  Lord  Justices  concurred. 
It  is  plain  from  this  decision  that  the  ezpresBions  in 
Lord  Campbf^irs  judgment  referring  to  the  prior  gift 
of  the  legacies,   and  the  subsequent  making  of  the 
residuary  devise  and  bequest,  and  any  similar  expres- 
sions in  other  judements,  are  to  be  treated  as  not 
being  emphatic  in  the  sense  of  defining  the  position 
of  the  bequests  in  the  will,^  but  only  as  referring  to 
the  actual  facts  of  the  particular  case  under  discus- 
sion.   I  may  say  that  there  are  several  independent 
points  in  the  report  which  I  have  not  taken  notice 
of.     In   tills   way  the   only   authorities   plausibly 
referred    to    as   justifying    the    construction    con- 
tended for,  disappear,  and  there  seems  to  me  to  be 
no  ground  left  for  that  construction.    But  if,  not- 
withstanding all  that  has  been  said,  the  construction 
contended  for  could  be  supported,  it  would  result  that 
it  should  be  arrived  at  on  the  construction  of  the  will 
itself  and  there  would  be  no  ambiguity  or  doubt 
malting  necessary  the  resort  to  extrinsic  evidence  of 
the  amoimt  of  personal  property  at  the  date  of  the 
will.    Whether  tUs  would  be  allowable  in  any  case 
on  a  will  in  the  terms  of  that  now  before  us  seemR 
more  than  doubtful.    Sir  James  Wigram,  than  whom 
no  greater  authority  has  been  called  to  our  attention, 
says  (Wigram,  p.  103) :  "  In  practice  an  opportunity 
generally  offers  for  objecting  to  the  admission  of 
evidence  the  materiality  of  which  is  questionable  .  .  . 
and  upon  the  discussion  to  which  the  objection  will 
give  rise,  the  materiality  of  the  evidence  will  be  con- 
sidered and  determined.     ...    If,  however,   tbe 
faots  tendered  be  such  that  they  cannot  from  their 
nature  be  material,  the  court  will  at  once  reject  them. 
Therefore  evidence   of   the  amount  of   a   testator's 
personal  estate  at  the  time  of  making  his  will  is  in 
geneoral  inadmissible.     The  reason  is  obvious.    The 
will,  qiuxtd  the  personal  estate,  speaks  from  the  death 
of  the  testator ;  and  consequentiy  its  amount  at  the  j 


time  of  making  of  the  wOl,  although  it  mig^t  hiss 
the  judgment,  could  not  in  seneral  form  a  just  gnmnd 
of  inference  as  to  the  meaning  of  the  testator's  wovji. 
Such  evidence,  however,  may,  under  special  oiroma- 
stances,  be  material,  and  then  it  will  be  admissible." 
The  cases  referred  to  as  authorities  for  the  departazi 
from  the  generality  of  the  rule  laid  down  m  tiiie 
pUxcUum  are  those  already  referred  to — ».e.,  Barh- 
dale  V.  OilliaU,  1  Swans.  562 ;  Fonnereau  v.  PoynU, 
1   Brown  C.  C.  472 ;   and    CoHpaya    v.    CoLpoyt,  to 
which  might  be  added    AUorney^GenenU  v.   Grcfe, 
Wigram's  App.  200 ;  and  Drvce  v.  Dentsan^  6  Yes. 
385.     Fonnereau  v.  Poyniz,  Cdpoys  v.   CUpo^s,  and 
Attomey^General  v.  .Or^  were  all  cases  of  Mquests 
ultimately  held  to  be  ambiguous  oonoemin^  kng 
annuities.    The  case  of  Fonnereau  v.  Poyniz  is  oars- 
fully  explained  by  Lord  Eidon  in  'Druce  v.  Denun 
in  the  following  words :  '*  Upon  what  ffroimd«  thsn, 
did   he   admit  the  evidence  P     As  I  have   always 
understood,  and  now  imderstand  it  from  this  repoitt, 
upon  this  ground :   that  the  testatrix,  having  gtvsa 
as  a  species  of  stock  that  which  was  of  no  knows 
denomination  of  stock,  the  will  showed  she  meant  to 
give  something,  but  did  not  ascertain  the  subject  she 
meant  to  give.    Therefore,  Lord  Thurlow  looked  at 
the  property  in  order  to  prove  what  she  meant,  the 
will  proving  that  she  meant  to  give  something.    That 
was  not  contradicting  any  description  in  the  will.    It 
was  not  saying  that  was  the  personal  estate  of  the 
testator  wmoh  was  not  her  personal  estate,  bat  that 
she  meant  by  those  words  what  she  might  be  takaa 
to  mean,  because  upon  the  words  attending  to  the 
different  species  of  stock  at  the  bank  it  oonld  not  he 
ascertained  what  species  she  did  mean,  it  beioc^  dear 
that  she  meant  some  "  :  6  Ye s,,  pp.  401,  402.    This  ex- 
planation would  extend  with  only  formal  vanationi 
to  Colpoye  v.  Colpoya  and  to  Attomey-Oeneral  v.  Grofe. 
The  last-mentioned    casn    was   confessedly  a    most 
difficult  one ;  and  Lord  Eldon  admits,  with  refereooe 
to  it,  that  he  had  from  time  to  time  changed  his 
opinion.    Sir  W.  Gh-ant,  who  decided  it  as  a  judge  of 
first  instance,  came  to  a  judicial  decision,   thoogk 
with   great  doubt,  and  to  a  conclusion  on  the  im 
itself  different  from  Lord  Eidon's  ultimate  coodosioa 
(see  3  Mer.  316),  and  of  course  he  paid  no  attentun 
to  the  parol  evidence  as  to  the  state  of  tbe  property. 
Barkadale  v.  Gilliatt  and  Druce  v.  Denison  were  decided 
by  Lord  Eldon  on  the  ground  that  the  testator  himsdf 
had  in  each  case  by  a  writing,  either  already  aooeptsd 
as  testamentary,   or   capable  of  being  admitted  to 
probate,    made    references — ^plainly  intended  to  be 
explanatory  of   the    will — as   to   the  state   of   hb 
proper^ ;  and  in  AUorney-OenercU  v.  Orote  there  wss 
something  of  the  same  kind  on  which  Lord  Bldos 
relied — namely,  the    codicil  (3  Mer.   318),  whenis 
the  testatrix  recited  that  she  might  have  made  s 
wrong  calculation  of  the  value  of  her  fortune  in  the 
funds,  showing  thereby  that  it  was  with  referenos  to 
the  actual  state  of  her  property  that  her  bequsstt 
were  made.    In  all  these  exceptional  oases,  therefore, 
there  were  special  circumstances  wholly  wanting  hsn 
to  jnstify  the  reception  of  extrinsic  evidence  as  to 
the  state  of  the  prop  arty  at  the  date  of  the  wiU.    It 
would  not,  however,   be  necessary  to  resort  to  thii 
doctrine,  if,  as  appears  to  me  to  be  the  fact,  there  b 
really  no  doubt  a?  to  the  construction  of  the  will 
itself.    The  sum  up,  in  conclusion,  it  appears  to  me 
that  Stirling,  J.,  was  fully  justified  in  the  deoisioo 
arrived  at  on  the  point  here  dealt  with,   and  the 
appeal,  in  my  opinion,  ought  to  be  dismissed.     If,  in 
fact,  the  conclusion  should  be  contrary  to  the  intentioD 
of  the  testator,  the  defeat  of  that  intention  would 
seem  to  be  the  logical  result  of  the  statutory  rale 
that  the  will — by  which  is  meant  the  whole  will— 
must  be  in  writing. 
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Ck>ijXjjj^B,  L.  J. — I  have  come  to  the  same  ooDclusioii 
M  tlie  MMter  of  the  Bolls,  though  I  need  not  say  it  is 
villi  tHe  utmost  diffidenoe  that  I  find  myself  con- 
itrajped     to   differ  on  a  point   of   this   Idnd  from 
^arUng,     J.,^   and    my  brother    Bi^by.     There  is, 
lO'wever,  as  it  seems  to  me,  no  principle  of  law,  and 
ao  n^e  specially  applicable  to  th^  construction  of  wills, 
lO'w  in  question  between  us.     It  is  merely  a  question 
of    "^Krliat    is    the    fair  grammatical  meaning  of  an 
Bngliah  sentence  when  read  in  its  context.    Bead  by 
Ltaelf ,   cut  off  from  its  context,  it  is,  I  agree,  capable 
of  one  meaning  only ;  read  in  its  place  in  the  whole 
will,  it  seems  to  me,  as  a  matter  of  mere  gprammar 
and  oommon  sense,  to  be  quite  as  capable  of  aoother 
meaningly    and  taldng  the  whole  will  together — both 
wliAt  it   says  and  what  it  omits — even  without  the 
aaaiBtaDoe   of  extrinsic  evidence,  I  prefer  the  latter 
meaning^.     I  do  not  dispute,   therefore,  any  of  the 
condusioiis  and  observations  made  on  the  footing 
that  tlie  ^words  of  the  will  are  dear  and  unambiguous. 
I  will  now  address  myself  to  the  will  itself.    When 
we  reach  the  sentence  in  question,  the  testator  has 
adopted  the  printed  direction  for  the  payment  of  his 
debts  in  six  months,  and  has  then  gone  en  to  make  in 
his  o^^n  handwriting  a  devise  of  real  estate  and  a 
series  of  bequests  amounting  in  all  to  about  £12,000. 
He  then  goes  on,  "  All  the  residue  and  remainder  of 
the  som  of  £9,187  lent  on  mortgage    .    .    .    and  of 
the  Bum  of  £4,000  lent  on  mortgage,"  giving  the 
details  of  both  the  mortgages,  **  after  payment  of  my 
juBt  debts  and  funeral  expenses  and  the  expenses  of 
pTOTin^  this  my  will,  I  give  and  bequeath  to  "  these 
named    persons,  and   then    the  will  ends.      There 
18    no     residuary   gift.      Now,    taking    the    docu- 
ment    as     a     whole,     I     should     have     thought 
it  quite  dear,  but  for  the  fact  that  my  brothers 
Bigby  and  Stirling  take  a  different  view,  that  the 
sentence  "was  grammatically  capable  of  meaning  **  aU 
that  is  left  of  the  two  mortgage  debts  at  the  point  I 
have  now  reached  in  my  will  shall  go,  after  you  have 
paid  my  debts,  &c.,  out  of  it,  to  A.  and  B."    In  other 
words,  the  expression  **  all  the  residue  and  remainder 
of  "  the  two  mortgage  debts,  oomiug  as  it  does  at  the 
beginning  of  the  sentence,  is  to  my  mind  primd  facie 
a  snggestion  of  a  previous  deduction  from  the  sums 
named,  which  constitutes  what  he  is  dealing  with  as  a 
residue  before  he  goes  on  to  further  diminiui  it  by  the 
subtraction  of  debts.    This  suggests  on  the  face  of  the 
will  itself  a  tacit  assumption  on  the  part  of    the 
testator  that  the  only  sum  that  he  had  available,  out 
of  which  to  carve  his  legacies  was  these  two  mortgage 
debts,    which   he   therefore   treats,    when   he   first 
mentions  them,  as  already  depleted  by  the  deduction 
of  legacies ;  and  being  depleted,  he  suosequently  deals 
with  them  by  describing  what  is  left  of  them  as  a 
residue  which,  when  further  diminished  by  payment 
of  his  debts,  is  to  be  handed  over  to  A.  and  B.    The 
fact  that  the  testator  makes  no  other  residuary  gift 
suggests  that  he  deemed  himself  as  having  disposed 
of  all  that  he  had  to  give ;  and  the  will  on  its  face 
accords  with  this  construction,  since,  without  going 
outside  it,  we  have  such  a  correspondence  between  the 
sums  bequeathed  and  the  sums  available  for  their 
payment  as  to  create  a  presumption  that  the  testator 
intended  these  named  funds,  and  no  others,  to  cover 
his  sifts.    That  as  a  matter  of  grammar  the  words 
**  all  the  residue  and  remainder  of  "  the  mortgage 
debts  are  capable  of  this  meaning  can,  I  think,  be 
demonstrated.  It  is  said  that  he  has  not  in  terms  stated 
that  the  legacies,  as  well  as  the  debts,  are  to  be  paid  out 
of  the  mortgage  funds ;  but  that  observation  miscon- 
ceives the  suggested  construction  which  asserts  the 
prior  deduction  of  the  legacies  as  assumed  in  the  word 
**  residue,"  and  therefore  negatives  the  necessity  of 
introducing  the  word  "legacies"  after  *' debts"  in 


the  sentence  **  after  payment  of  my  debts."  Test  it 
in  this  way:  Suppose  he  had  begun  the  will  by 
saying  "  All  the  property  that  I  have  to  dispose  of 
consists  of  certain  freehold  land  and  certain  mortgage 
debts  amounting  to  £4,000,"  and  had  then  proceeded 
to  devise  the  freehold  and  bequeath  the  legacies  and 
then  gone  on  as  in  the  wiU,  ''all  the  residue  and 
remainder,"  &c. — could  it  be  doubted  that  the  words 
"  residue  "  and  **  remainder  "  might  in  strict  grammar 
be  construed  to  mean  the  residue  made  by  the  deduc- 
tion of  legacies  F  So,  likewise,  if  the  words  ''after 
payment  of  my  debts,"  &c.,  were  left  out,  and  the 
will  were  left  in  other  respects  as  it  is,  could  it  be 
contended  that  there  was  any  grammatical  objection 
to  construing  "residue and  remainder"  as  meaning 
that  portion  of  the  mortgage  debts  which  remained 
after  the  payment  of  legacies.  But  it  is  obvious  that 
the  addition  of  the  recital,  in  the  one  case,  and  the 
omission  of  the  clause  about  debts,  in  the  other,  do 
not  alter  the  grammatical  capabilities  of  the  words  in 
the  collocation  in  which  they  stand.  In  the  first  case 
the  recital  helps  the  inference  in  favour  of  one  of  two 
possible  grammatical  constructions;  in  the  second 
case,  the  omission,  by  eliminating  that  which  creates 
the  ambiguity,  makes  one  construction  only  possible. 
But  together,  or  separately,  they  show  that 
the  words  in  question  are  capable  of  the^  con- 
struction which  I  put  upon  them.  A  still  simpler 
test  would  be  to  enclose  the  words  "after  pay- 
ment of  my  debts,"  Ac.  in  a  parenthesis. 
I  have  said  that,  taking  the  whole  of  the  will  and 
the  evidence  upon  the  face  of  it  together,  I  think 
thfit  the  construction  I  contend  for— being  quite  as 
sound  in  point  of  grammar  as  that  which  has  been 
put  upon  it  by  StirJing,  J.— is  more  in  accordance 
with  the  intention  to  be  gathered  from  the  context 
and  the  scheme  of  the  will  as  disclosed  upon  its  face ; 
but  if  I  am  further  allowed  to  assist  my  judgment  by 
the  fact  proved  before  Stirling,  J.,  that,  with  the 
exception  of  a  small  current  balance  at  his  bankers, 
the  testator  had  at  the  time  of  his  will  no  other  pro- 
perty except  that  which  he  purports  to  dispose  of  in 
his  will,  what  was  probable  before  becomes  a  practical 
certainty.  Stirling,  J.,  seems  to  have  been  of  opinion 
that,  had  it  been  possible  to  create  a  doubt  as  to 
what  was  meant,  it  would  have  been  legitimate  to 
admit  evidence  as  to- the  state  of  testator's  assets  at 
the  time  of  the  will.  For  the  reasons  I  have  given 
I  think  the  construction,  at  the  worst,  ambiguous ; 
and  I  think  such  evidence  is  admissible.  The  maxim 
that  in  construing  a  written  document  surrounding 
circumstances  may  be  looked  at  has  been  nowhere 
more  emphatically  laid  down  than  in  relation  to  wills. 
"  Every  claimant  under  a  will,"  says  Sir  J.  Wigram 
(p.  196),  "  has  a  right  to  require  that  a  court  of 
construction,  in  the  execution  of  its  ofiioe,  shall  by 
means  of  extrinsic  evidence  place  itself  in  the  situation 
of  the  testator  the  meaning  of  whose  language  it 
is  called  upon  to  declare."  Doe  v.  Martin,  1  Nev. 
&  Msdui.  524,  is  cited  as  an  authority,  and 
though  I  am  aware  that  qualifications,  some- 
times subtle  and  difficult  of  general  application,  have 
been  placed  on  this  proposition,  still  I  think  that  the 
evidence  here  suggests  falls  within  the  words  of 
Bayley,  J.,  in  Doe  d.  Jeraey  v.  Smith,  2  Brod.  &  Bing. 
553,  referred  to  with  approval  by  Sir  Thomas  Plumer, 
M.B.,  in  Colpoys  v.  Colpoys,  Jac.  451,  at  p.  465.  Bayley, 
J.,  says :  "  The  evidence  here  is  not  to  produce  a  con- 
struction against  the  direct  and  natural  meaning  of 
the  words;  not  to  control  a  provision  which  was 
distinct  and  accurately  described,  but  because  there 
was  an  ambiguity  upon  the  face  of  the  instrument ; 
because  an  indefinite  expression  is  used  capable  of 
being  satisfied  in  more  ways  than  one ;  and  I  look  to 
the  state  of  the  property  at  the  time,  to  the  estate 
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and  interest  the  settlor  had,  and  the  situation  iu 
which  she  btood  with  regard  to  the  property  she  was 
settling,  to  see  whether  that  estate  or  interest  or 
situation  would  assist  us  in  judging  what  was  her 
meaning  by  that  indefinite  expression.''  In  the  same 
oase  Sir  Thomas  Plumer,  in  dealing  with  the  general 
ru]e  excluding  evidence  of  a  pateLt  ambiguity  and 
the  exceptions  to  that  rule,  sums  up  the  situation  by 
sajring  (at  p.  464^  :  <*  As  a  minor  evil,  therpfore, 
common  sense  ana  the  law  of  England  (which  are 
seldom  at  variance)  warrant  the  departure  from  the 
general  rule,  and  call  in  the  light  of  extrinsic 
evidencp."  Oommon  sense  would  certainly  seem  to 
demand  that,  given  a  real  ambiguity— which,  in  my 
judgment,  exists  here — we  should  not  decide  it  without 
avaUiog  ourselves  of  the  means  at  hand  of  putting 
ourselves  in  the  position  of  the  testator  at  the  time  of 
the  will.  But  the  relation  of  patrol  evideuce  to  the 
construction  of  written  documents  is  not  confined 
to  wills ;  and  the  rulcji  regulatiug  it  are  of  general 
application.  The  case  of  Heffiehl  v.  Meadows,  L.  B. 
4  C,  P.  695,  17  W.  E  C.  L  Dig.  62.  decided 
with  reference  to  a  guarantfe,  aud  having  the 
great  authority  of  the  late  Sir  J.  S.  Willes,  as 
well  as  that  of  Montagu  Smith,  J.,  seems  to 
oover  the  present  case.  There  the  question  arose 
upon  a  guarantee  in  the  fullotving  terms:  *'I,  John 
Meadows,  .  .  .  will  be  answerable  for  £50 
sterling  that  William  York  of  Stamford,  butcher, 
may  buy  of  John  Heffield,  of  Donington";  and 
evidence  of  the  circumstances  under  which  the 
guarantee  was  given  was  admitted  in  order  to 
determine  whether  it  was  to  be  construed  as  con- 
tinuing, or  as  limited  to  a  single  transaction.  '*  It 
is  obvious,"  says  Willes,  J  ,  at  p.  599,  •*  that  we 
cannot  decide  that  question  upon  the  mere  con- 
struction of  the  document  itself,  without  looking  at 
the  surrounding  circumstances  to  see  what  was  the 
subject-matter  which  the  parties  had  in  their  con- 
templation when  the  guarantee  was  given.  It  is 
proper  to  ascertain  that  for  the  purpose  of  seeing 
what  the  parties  were  dealing  about,  not  for  the 
purpose  of  altering  the  terms  of  the  guarantee  by 
words  of  mouth  passing  at  the  time,  but  as  part  of 
the  conduct  of  the  parties,  in  order  to  determine 
what  was  the  scope  and  object  of  the  intended 
guaiantee.  Having  done  that,  it  will  be  proper  to 
turn  to  the  language  of  th^  guarantee,  to  see  if  that 
language  is  capable  of  being  construed  so  as  to  carry 
into  effect  that  which  appears  to  have  been  the  real 
intention  of  both  parties."  I  think  the  appeal  should 
be  allowed. 

Appeal  allowed. 

Solicitors,  Collyer  A  Davis;  Blount, Lynch,  &  Petre; 
WiihallB  <k  Beltun. 


App.  Bankruptcy.  \ 

(Lord  Alverstone,  M.R.,  and  >  June  15. 

Bigby  and  Collins,  L.JJ.)     S 

In  re  Deakin. 
Ex  parte  Daniell.  (a.) 

Solicitor — Charging  order  in  favour  of  solicitor — Appli- 
catitm  to  discharge — Limit  of  time  for  application — 
Jurisdiction  to  miike  charging  order — Solicitors  Act, 
1860  (23  ife  24  Vict.  c.  127),  s,  2%—Bankruptctf  Act 
1883  (46  cfe  47  Vict.  c.  52),  s,  104. 

Where  property  has  been  **  recovered  or  preseroed  "  6i/ 
an  order  of  the  Court  of  Appeal,  the  cuurt  or  judge  of 

(a.)  Reported   by  J.  E.  Morris.  Esq.,  Barrister- 
at-Law. 


first  instance  which  has  seisin  of  Uiut  ordtr  whm  d 
comes  down  to  be  enforced  is  equally  entiUed  with  tk 
Court  of  Appeal  under  section  28  of  the  Solicitort  Ad, 
1860,  to  make  a  charging  order  in  favour  of  a  tolieUcT 
on  the  property  so  recovered  or  preserved. 

An  application  to  discharge  a  charging  order  muMl  k 
made  with  promptitude,  even  although  iu)  steps  have  hm 
taken  to  enforce  the  charging  order, 

Semble,  a  judge  sitting  in  bankruptcy  is  entitled  is 
that  capacity  to  make  a  charging  order  under  section  28 
of  the  Solicitors  Act,  i860. 

The  interpretation  put  upon  Iu  re  Snffield  and  Watts, 
36  W.  R,  684  20  Q.  B.  D.  693.  by  Vaughan  Wmiaw, 
J.,  in  In  Ti^  Wood,  Ex  parte  Fanshawe,  [1897]  1  Q.B. 
3L4,  45  W.  R.  Dig.  155,  criticized  and  questioned. 

Appeal  from  a  decision  of  Wright,  J.,  sitting  as  i 
judge  in  bankruptcv. 

On  the  9th  of  February,  1900,  the  Court  of  Appeal 
disnussed  with  costs  a  receiving  order  which  had  beeo 
made  on  the  petition  of  two  jadgment  crediton 
against  the  debtor,  F.  Deakin,  on  the  previous  16tli 
of  January. 

The  costs  of  the  debtor  were  subsequently  taxed  it 
£43  3s.  5d. ;  and  on  the  23rd  of  March,  1900,  G.  E 
Daniell,  who  had  acted  as  solicitor  for  the  debtor 
throughout  the  bankruptcy  proceedings,  applied  for 
and  obtained  from  Wright,  J.,  sitting  as  a  judge  in 
bankruptcy,  a  charging  order  on  the  sum  in  qantioii 
in  ordfr  to  secure  his  costs,  charges,  and  eipenaei, 
under  section  28  of  the  Solicitors  Act.  1860. 

This  charging  order  was  served  on  the  debtor  x 
the  28th  of  March ;  and  on  the  26th  of  May  ootioe 
was  given  him  that  an  application  for  the  «iiforoe- 
ment  of  the  order  would  be  made  to  the  jadge  in 
chambers  on  the  30th  May. 

On  the  29th  of  May  the  debtor  served  on  Daniell 
notice  of  an  application  to  discharge  the  order  in 
quebtion. 

Both  applications  came  on  for  hearing  before 
Wright,  J.,  on  the  30th  of  May,  when  the  leaned 
judge  refused  the  debtor's  application  to  disoharge, 
and  made  an  order  in  favour  of  Daniell  forpaymantof 
the  sum  secured  by  the  charging  order. 

From  this  decision  the  debtor,  Deakin,  now 
appealed. 

Section  28  of  the  Solicitors  Act,  1860,  enacts  is 
follows :  ''In  any  case  in  which'  an  attocney  or 
solicitor  shall  be  emploved  to  prosecute  or  defend  117 
suit,  matter,  or  pro<^ec[ing  in  any  court  of  jnstioe,  it 
shaU  be  lawful  for  the  court  or  judge  before  whom 
any  such  suit,  matter,  or  proceeding  has  been  heaii 
or  shall  be  defending,  to  declare  such  attorney  or 
solicitor  entitled  to  a  charge  upon  the  prapertj 
recovered  or  preserved.    .    .    ." 

Section  104  of  the  Bankruptcy  Act,  1883.  enacts » 
folio  «vs:  **(1)  Every  court  having  jurisdiction  in 
bankruptcy  under  this  Act,  may  review,  resoiDd,  or 
vary  an^  order  made  by  it  under  its  bankraptcy 
jiurisdiction.  (2)  Orders  in  bankruptcy  mattan  ebsUt 
at  the  instance  of  any  person  aggrievea,  be  sabjectto 
appeal  as  follows :  .  .  .  (^  No  appeal  shall  be 
entertained  except  in  conformity  with  such  gnKnl 
rules  as  may  for  the  time  being  be  in  force  in  relatioii 
to  the  appelal." 

Turrell,  for  the  appellant  Deakin.  — (I)  '^ 
charging  order  is  altogether  invalid.  Section  28  d 
the  Solicitors  Act,  1860,  enables  a  charging  order  to 
be  made  only  by  the  court  or  judge  before  whom  tht 
property  has  been  recovered  or  preserved,  hi  ^ 
case  the  property  was  recovered  or  preserved  in  Jw 
C^urt  of  Appeal,  and  that  court  alone,  aocordin^yi 
and  not  Wright,  J.,  or  any  other  judge  of  an  vJeosf 
court,  was  entitled  to  make  this  charging  <'^?*  ^j^ 
But  even  supposing  that  the  order  is  go^i  it  is  8^ 
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only  as  made  by  the  learned  judge  in  his  oapaoity  as 
a  jadjg;e  of  the  High  Court  of  Justice,  not  in  his 
oapaoity-  as  a  judge  sitting  in  bankruptcy.  A  judge 
Bitting  in  banlruptoy  has,  in  fact,  no  jurisdiction  as 
such  to  make  a  charging  order  under  section  28.  This 
is  the  effect  of  the  decision  in  In  re  Suffleld  and  Watts, 
86  W.  B.  584.  20  a  B.  D  693.  as  was  pointed  out  by 
Yaughan  Williams,  J.,  in  In  re  Wood,  Ex  parte  Fan- 
thawe,  [1897]  1  Q.  B.  314,  45  W.  R.  Dig.  155.  Since. 
then,  this  order  was  made  by  the  learned  judge  in  his 
capacity  as  a  judge  of  the  High  Court,  it  was  open  to 
him  to  discharge  it  within  those  time  limits  which  are 
recognized  as  binding  upon  the  High  Court  in  cases 
of  the  kind — »'.«.,  at  any  time  before  tiie  order  had  been 
acted  on.  Had  Wright,  J.,  refused  to  discharge  the 
order  upon  the  merite  of  the  case  the  debtor  would  not 
have  complained.  As  a  matter  of  fact,  however,  the 
learned  judge  acted  under  a  misapprehension.  Con- 
ceiving IJiatne  had  originally  made  tiie  order  under  his 
J'uriadiotion  in  bankruptcy,  he  further  conceived  that 
le  was  at  liberty  to  discharge  it  only  under  the 
power  of  section  104  of  the  Bankruptcy  Act,  1883, 
as  that  section  has  been  limited  by  the  decision  in 
In  re  May,  32  W.  R.  839,  12  Q.  B.  D.  497.  Without 
going  into  the  merits  he  accordingly,  dismissed  the 
debtor's  application  on  the  ground  that  it  was  made 
too  late,  in  accordance  with  that  section  and  decision. 
Counsel  for  the  appellant  also  referred  to  Ouy  v. 
Churchill,  35  W.  B.  706,  35  Ch.  D.  489. 

Herbert  Beed,  Q,C,,  and  O.  P.  C.  Lawrence,  for  the 
reiipondent  DanielJ.— (1)  The  court  below  has  juris- 
diction to  make  the  charging  order,  even  though  the 
order  by  which  the  property  was  recovered  or  pre- 
served happens  to  have  been  made  in  the  Court  of 
Appeal.  (2)  A  judge  in  bankruptcy  is  perfectly 
entitled  to  make  a  charging  order  under  section  28 
of  the  Solicitors  Act.  1860.  In  re  Suffidd  and  WaUa 
does  not  bear  out  the  interpretation  put  upon  it  by 
Vaaghan  Williams,  J.,  in  In  re  Wood,  Ex  parte 
Faruhawe,  This  order,  accordingly,  was  made  by 
Wright,  J.,  under  his  bankruptcy  jurisdiction  :  and, 
that  ^  being  so,  he  is  entitled  to  discharge  it  only 
within  the  time  limits  imposed  by  section  104  of  the 
Bankruptcy  Act,  1883,  as  read  in  connection  with 
the  decision  in  In  re  May.  (3)  But  even  if  it  be 
held  that  the  learned  judge  made  the  order  in 
his  capacity  of  a  judge  of  the  High  Court,  yet  we 
still  say  that,  as  a  matter  of  fact,  he  refused  thi^ 
application  to  discharge  on  its  merits,  and  not  becaupe 
it  was  made  in  contravention  of  some  hard  and  fast 
rule  as  to  time. 

Counsel  for  the  respondent  also  referred  to  Dallow 
V.  Oarrold,  33  W.  R.  219.  14  Q.  B.  D.  543.  and  In  re 
Humphreys,  Ex  parte  Roberts,  4  Manson  239. 

Turrell  repUed. 

Lord  Alysbstone,  M.R.— This  is  an  appeal  from  a 
decision  of  Wright,  J  .  who  has  declined  to  set  aside  a 
charging  order  made  by  bim  on  the  23rd  of  March  last. 
Two  mam  points  have  been  urged  by  the  appellant : 
(1)  that  the  judge  who  made  this  order  had  no  power 
to  make  it,  having  regard  to  the  fact  tiiat  the  decision 
m  favour  of  the  appellant,  by  means  of  which  the 
property  was  recovered,  was  made  by  the  Court  of 
Appeal ;  and  (2)  that  the  application  to  set  aside  this 
cuarging  order  could  have  been  made  to  Wright,  J., 
at  any  time,  and  was  not,  in  fact,  made  too  late.  As 
to  this  second  point,  it  is  suggested  that  Wright,  J., 
acted  on  some  hard  and  fast  rale  as  to  tiiere  bemg  some 
time  limit.  I  doubt  very  much  whether  he  so  acted 
at  all.  I  think  that  he  acted  generally,  if  I  may  use 
the  expression,  on  the  ground  that  the  application 
^  made  too  late.  As  to  the  first  point,  I  think  that 
bright,  J.,  had  jurisdiction  to  make  the  order.    The 


order  was  undoubtedly  made  b^  him  sitting  as  a  judge 
aUke  of  the  Hieh  Court  and  m  bankruptcy.  Dallow 
V.  Oarrold  decided  that  any  judge  of  the  division  in 
which  the  property  had  been  recovered  or  preserved 
could  make  a  charging  order.  Perhaps  I  mav  be 
allowed  to  add  that,  hS^  he  not,  the  result  would  be 
rather  serious.  Now  were  it  not  for  what  is  said  by 
Yaughan  Williams,  J.,  in  In  re  Wood.  Ex  parte  Fan- 
shawe,  I  shoold  also  have  thought  that  a  judge  in 
bankruptcy  ought  to  have  been  able  to  make  the 
same  kmd  of  order  under  section  28  of  the  Solicitors 
Act,  1860.  The  language  of  that  section— "the 
court  or  judge  before  whom  any  such  suit,  matter, 
or  proceeding  has  been  heard,  or  shall  be  de- 
pending " — is  wide  enough  to  include  such  a  case. 
I  do  not  myself  think,  however,  that  the  point 
is  really  material,  for  Wright,  J„  acted  in  both 
capacities— as  a  judge  of  the  High  Court  and  as  a 
judge  in  bankruptcy ;  and  therefore,  in  one  capacity 
or  another,  he  had  power  to  make  the  order.  It 
must  not,  however,  be  thought  that  I  should  have 
endorsed,  even  if  the  poiut  had  been  material,  the 
view  that  if  the  learaea  judge  had  been  only  a  judge 
of  the  Court  of  Bankruptcy,  he  would  not  have  had 
jurisdiction  to  make  the  order  now  in  question. 

Then  as  to  the  substantial  question  of  time.  It  was 
said  that  a  person  wishing  to  set  aside  an  ex  parte  order 
such  as  this  need  not  make  any  application  till  some- 
thing is  about  to  be  done  under  the  order.  In  my 
opinion  it  would  be  very  unfair  if  that  were  so.  A 
chargiDg  order  creates  a  charge  upon  a  fond,  and,  if 
any  application  to  discharge  it  is  to  be  made  at  all,  it 
should  be  made  within  a  reasonable  time,  and  upon 
material  facts  laid  before  the  court.  I  think  that  in 
this  case  Wright,  J.,  was  justified  in  coming  to  the 
conclusion  that  under  the  circumstances  —  haviug 
regard  to  the  fact  that  no  affidavit  as  to  the  merits 
was  produced  at  the  hearing — that  no  application  to 
set  aside  was  made  between  uie  28  th  of  March  and  the 
29th  of  May — ^he  ought  not  to  set  the  charging  order 
aside. 

RiGBY,  L  J. — I  am  of  the  same  opinion.  I  do  not 
think  that  any  such  rule  was  laid  down  in  In  re 
Suffield  and  Watts,  as  was  implied  by  the  decision  of 
Yaughan  Williams,  J.,  in  In  re  Wood,  Ex  parte 
Fanshawe,  As  was  pointed  out  by  counsel  for  the 
respondent,  the  matter  in  In  re  Suffield  aiid  Watts 
was  trausf erred  to  Cave.  J.,  as  a  judge  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  it  being 
considered  a  convenient  thing  that  the  particular 
judge  who  happens  to  be  dealing  with  bankruptcy 
proceedings,  should  also  deal  with  matters  and  actions 
connected  with  such  proceedings.  It  was,  therefore, 
not  as  a  judge  in  bankruptcy,  but  as  a  judge  of  the 
Queen's  Bench  Division,  that  he  was  exercising  the 

J'urisdiction  of  making  the  charging  order.  It  was 
leld  in  that  case,  that  having  unce  exercised  that 
jurisdiction,  and  made  the  order,  he  had  then  no 
jurisdiction  to  set  it  aside,  but  tiiat  the  order  must 
take  effect  according  to  its  tenour  without  any 
Alteration  made  by  him.  That  is  all.  For  myself,  I 
should  hesitate  to  say,  whether  under,  or  independently 
of  the  authority  of  that  case,  that  where,  in  the 
course  of  bankruptcy  proceedings,  property  has  been 
recovered  or  preserved,  the  judge  in  bankruptcy  could 
not  exercise  uie  power  of  making  a  charging  order  in 
favour  of  the  solicitor  by  whose  exertions  it  had  been 
reoovered  or  preserved.  At  any  rate,  it  is  not 
necessary  to  decide  the  point  now,  for  here  it  is  dear 
that  Wright.  J.,  had  both  jurisdictions.  As  to  the 
merits,  it  is,  in  my  opinion,  too  late  to  bring  them 
forward  now.  I  was  rather  alarmed  at  the  suggestion 
that,  because  the  Court  of  Appeal  had  made  the  order 
by  whidi   some  property  was  secured,  they  alone 


680 


THE   WEEKLY  REPORTER.       [Ai^.s^isooo    Vox.  XLVltL 


GoxTBT  OF  Appeal. 


In  rb  Dkakik.— Shaw  v.  Holland. 


Court  of  Appkal 


ooiild  make  the  dharging  order.  I  have  never  heard 
it  doubted  that  a  judge  of  the  court  which  had  seisin 
of  the  order  of  the  Court  of  Appeal  when  it  came 
down  to  be  enforced  was  equally  entitled  to  make  the 
order. 

Collins,  L.J. — I  am  of  the  same  opinion.  The 
point  of  counsel  for  the  appellant  is  this,  that 
Wright,  J.,  though  he  was  not,  as  an  actual  matter 
of  fact,  exercising  the  bankruptcy  jurisdiction  at  all, 
yet  conceived  himself  to  be  exercising  it;  and  con- 
ceived himself,  consequently,  as  necessarily  bound  by 
the  rule  as  to  time,  which,  it  was  contended,  was 
applicable  only  to  cases  in  bankruptcy.  It  seems 
to  me,  however,  that  counsel  is  wrong  in  this  latter 
contention.  I  think  the  true  vie  t^  as  to  the  limitation 
of  time  which  has  been  introdaced  into  the  practice 
of  setting  aside  ex  parte  proc<^dings  in  baoikruptcy  is 
this — that  it  is  a  limit  adopted  for  convenient  iUustra- 
tion  of  a  principle  which  underlies  the  jurisdiction  iu 
all  cases-— banlmiptcy  cases  and  all  others  alike.  In 
bankruptcy  there  is  allowed,  in  practice,  a  certain 
fixed  time- limit ;  but  that  time-limit  is  really  a  mere 
instance  of  the  application  of  a  general  rule  with 
regard  to  settuig  aside  ex  parte  orders  which  is  found 
in  the  general  j  urisdiction  in  all  Chancery  and  Common 
Law  cases  alike.  The  appellant's  first  and  fundamental 
point  accordingly  breaks  down.  From  this  point  of 
view  it  is  of  course  immaterial  whether  the  judge  was 
exercising  the  jurisdiction  in  bankruptcy  or  any  other 
jurisdiction.  He  applied  the  rule,  or  principle,  which 
underlies  all  cases  of  this  kind—that  a  person  who 
wants  relief  must  come  with  promptitude.  As  to  the 
^mion  expressed  by  Yaughan  Willisms,  J.,  in  In  re 
Wood,  Ex  parte  Fanshawe,  1  do  not  think,  as  at  present 
advised,  that  In  re  Suffidd  and  Watte  decided  all 
that  the  learned  judge  appears  to  think  that  it 
did.  I  t^ink  that  in  that  case  the  Court  of  Appeal 
was  dealing  with  a  matter  which  did  not  raise  that 
question  at  all.  Cave,  J.,  in  that  case,  had  not 
exercised  bankruptcy  jurisdiction,  and  he  had  no 
bankruptcy  jurisdiction  at  the  time  when  he  made  the 
order  in  question.  He  was  exercising  jurisdiction, 
not  in  bankruptcy,  but  as  a  judge  of  the  Qaeen*s 
Bench  Division  of  the  High  Court,  so  that  the  decision 
of  the  Court  of  Appeal  in  that  ease  was  a  decision  as 
to  the  exerdse  of  jurisdiction  by  a  judge  of  the 
Queen's  Bench  Division,  and  could  have  no  application 
to  any  jurisdiction  which  the  judge  could  not  exercise 
except  in  bankruptcy.  It  is  not  necessary  to  decide 
that  question  now ;  but  I  will  only  repeat  that,  as  at 
present  advised,  I  do  not  think  that  uiat  case  which 
Yaughan  Williams,  J.,  apparently  thought  dealt  with 
the  question,  did  really  deal  with  it  at  ill. 

Appeal  dismissed. 

Solicitors,  Morris  &  Bickards  ;  G,  H.  Daniell, 


From  Chan.  Div.  \ 

(Webster,  M.B. ,  and  Bigby  [    May  22, 24, 25, 28, 31. 
and  Collins,  L.J  J.)         ) 

Shaw  v.  Holland,  (a.) 

Company — Director — Wrongful  allotment  of  shares-"^ 
Measure  of  damages. 

Allotments  of  shares  were  mac/e  ultra  vires  to  directors 
or  their  nominees. 

Held,  that  the  measure  of  damages  was  the  value  of 
tlie  shares  at  the  date  when  the  shares  were  alloUed  to  the 
directors. 


(a.)  Heported  by  Paul  Strickland,  Esq.,  Barrister- 
at-Law. 


This  was  an  appeal  from  a  decision  of  North,  J. 

The  plaintifP  was  a  shareholder  in  a  company  edlsd 
the  St.  Helen's  Development  Syndicate  (limited), 
and  he  sued  on  behalf  of  himself  and  all  other  ths 
shareholders,  except  the  defendants. 

The  defendants  were  three  directors  of  the  compsny 
— Messrs.  Frederick  Catesby  Holland,  Charles  Junes 
Tapp,  and  Emerson  Bainbridge — and  the  compsay. 

The  plaintiff  sought  to  make  the  defendant  direoton 
liable  for  the  proiits  made  by  Tapp  and  Bainbridge  in 
respect  of  a  number  of  shares  in  the  company  which 
had  been  issued  to  them,  or  their  respective  nomineei, 
either  at  par  or  at  a  premium  of  10s.  per  share,  which 
was  less  tiian  the  market  value  of  the  shares. 

Clause  88  of  the  company*s  articles  of  associstioa 
provided:  "If  within  three  months  of  the  incorpoi»- 
tion  of  the  company  the  first  directors  shall  procors 
responsible  subscribers  for  shares  of  £1  each  of  the 
company,  not  exceeding  15,000  shares,  they  and  their 
assigns  shall  have  the  option,  at  any  time  wit  bio  two 
years  of  the  incorporation  of  the  company,  to  spply 
for  from  time  to  time  and  have  allotted  to  them,  or 
their  assigns  or  their  respective  nominee  or  nominees, 
ordinary  shares  of  £l  each  at  par,  but  not  more  than 
the  number  of  shares  so  subscribed  for  in  the  whole, 
and  such  allotment  or  allotments  shall  be  made  within 
seven  days  after  the  receipt  of  any  such  application 
for  shares  in  the  usual  form  duly  signed.  The  stid 
directors  shall  be  entitled  to  the  benefit  of  this  option 
as  between  themselves  in  such  proportion  as  they  shsll 
determine." 

Eve,  Q,C,t  Bufas  Isaacs,  Q,C,,  and  Norman  Craig, 
for  the  defendant  Tapp. 

Lawson  Walton,  Q,C,,  and  EUis  Griffith,  for  the 
defendant  Bainbridge. 

Swinfen  Eady,  Q.C,  and  J.  E,  Gregson,  for  the 
plaintiff. 

Webster.  M.B.,  said  the  question  was  whether  the 
defendants  Tapp  and  Bainbridge  were  liable  in  respect 
of  four  issues  of  shares  in  the  company  made  to 
themselves  or  their  nominees,  as  to  some  of  them  st 
par  and  as  to  others  at  10s.  per  shwe  premiom,  the 
issues  being  made  under  the  option  given  by  clsuse  88 
of  the  artides  of  association  and  otiier  options  con- 
ferred by  resolutions  passed  by  the  direoton.    As  the 
directors  were  in  a  fiduciary  position,  unless  they  had 
acted  within  their  powers  the  transactions  conld  not 
stand.    As  to  the  option   given  by  clause  88,  the 
question  of  fact  was  whether  the  appellants  had  com- 
plied with  the  condition  which  entitled  them  to  the 
option.    It  was  admitted  that  Tapp  had  done  so  as  to 
3  500  shares,  and  that  Bainbridge  had  done  so  as  to 
2,500  shares.    The  question  raised  by  the  appeal  was 
whether  Tapp  had  also  fulfilled  the  condition  as  to 
1,500  more  shares  and  Bainbridge  as  to  2,500  mere 
shares.    His  lordship  reviewed  the  faots  and  erideivM, 
and  said  that  he  could  not  differ  from  the  oonclasioi| 
of  North,  J.,  that  the  condition  had  not  been  fulfilled 
with  regard  to  these  additional  shares.    Tapp  end 
Bainbridge     were    therefore    liable    in   respect  d 
those    additional   shares.      His    lordship  was  ako 
of   opinion    that   they    were   liable   in   respeoi  » 
the    other    2.500    shares    allotted    to   Bainhridge, 
which  were  mentioned  in  the  cross  notice  of  appeiL 
The  learned   judge  below   had  overlooked  the  M 
that  these  shares  stood  in  the  same  position  as  tbe 
others.    With  regard  to  the  allotments  made  to  tbo 
appellants  under  the  options  given  by  resdutioni  oc 
tbe  directors,  his  lordship  agreed  with  North,  Jt 
that  those  resolutions  were  tUtra  vires,  and  the  aUot* 
ments  made  in  pusuance  of  them  were  invalid.  Tben 
had  been  nothing  amounting  to  ratification  hytbe 
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company.     The  appellants  had    been  rightly  held 
liable  in  leepeot  of  l^ese  shares. 

As  to  the  other  point  raised  by  the  oross  appeal — 
viz.»  the  proper  measure  of  damages — ^it  hi^  been 
urged  that  the  defendants  ought  to  be  charged  as 
to  all  the  shares  in  question  with  the  very  highest 
▼alae  at  which  shares  of  the  company  had  been 
sold  during  the  period  for  which  those  shares  had 
been  held  by  the  defendants.  North,  J.,  had  not 
adopted  this  view,  and  his  lordship  thought  that 
he  was  right,  subject  to  a  correction  of  the  date 
which  he  had  taken.  His  lordship  did  not  wish  to 
depart  from  the  principle  that  persons  standing  in  a 
fiduciary  position  should  be  charged  with  the  highest 
▼alne  of  property  which  they  had  wrongfully  taken. 
But  they  ought  not  to  be  charged  with  more  than  the 
real  value,  and  the  value  ouffht  not  in  this  case  to  be 
ascertained  by  the  price  obtained  on  the  sale  of  a 
small  number  of  shares.  As  North,  J.,  had  said,  if  a 
large  number  of  shares  had  been  placed  on  the  market 
the  highest  price  would  not  have  oeen  obtained.  But 
his  lordship  thought  that  the  true  date  for  ascertain- 
ing the  value  of  the  shares  was  ti^e  date  when  the 
shares  were  respectively  allotted  to  the  directors,  that 
being  the  date  at  which  they  had  obtained  the  property 
for  which  they  ))ad  to  account.  In  substance  the 
view  taken  by  North,  J.,  was  right. 

BiQBY,  L.J.,  concurred.  With  regard  to  the 
measure  of  damages,  his  lordship  agreed  in  the 
general  rule  that  a  wrongdoer  ought  to  be  charged 
with  the  hiffhest  possible  price  which  could  have 
been  obtained  for  the  property  which  he  had  wrongly 
appropriated  while  it  was  in  his  hands.  But  because 
there  was  evidence  that  some  shares  had  been  sold  at 
a  particular  price  it  must  not  be  assumed  that  all  the 
shares  could  have  been  sold  at  that  price.  AU  the 
droumstanoes  must  be  considered.  His  lordship  was 
not  disposed  to  differ  from  the  contusion  of  North, 
J.,  that  it  had  not  been  shown  that  all  the  shues  in 
question  could  have  been  sold  at  the  highest  price. 

Collins,  L.J.,  also  concurred,  and  in  the  course 
of  his  judgment  said  : — 

Now  as  to  a  point  upon  which  we  differ  only  to  an 
extent  from  the  judgment  of  North,  J.  It  has  been 
argued  that  these  directors  being  wrongdoers,  as  they 
unquestionably  were,  must  be  mulcted  in  damages, 
measured  by  the  highest  price  which  the  shares  of 
which  they  wrongfully  possessed  themselves  ever 
reached  in  the  market.  Now,  I  wish  to  say  one  word 
about  that.  The  market  vaJue  of  these  matters  is 
merely  itself  a  stepping-stone.  It  is  a  mere  piece  of 
machinery  to  ascertain  the  value  of  a  thing.  Where 
there  is  a  market  for  that  thing,  a  real  market,  then 
the  market  price  determines  the  value.  The  principle 
would  be  precisely  the  same  whether  there  was  any 
market  for  it  or  not  at  all.  What  would  have  to  be 
accounted  for  would  be  the  highest  value.  Where 
you  have  a  real  market — a  real  market,  where 
things  can  to  any  amount  be  exchanged  and 
sold  for  money — then  it  is  a  short  cut  to  the 
value  to  take  the  market  price,  but  where  those 
conditions  do  not  exist  it  is  not  a  short  cut  to  ^e 
value— it  is  a  short  cut,  but  not  to  the  value— to  take 
the  price  at  which  certain  isolated  lots  and  shares 
could  on  given  dates  be  sold.  In  other  words,  you 
are  practically  applying  to  them  a  value  that  does  not 
exist.  You  are  applying  to  them  a  market  value 
when  there  is  not  in  truth  and  in  fact  a  real  market 
for  the  shares  at  all,  and  therefore  when  you  analyse 
that  position  it  necessarily  breaks  down.  The  learned 
judge  has  found  in  effect  that  the  value  claimed  was 
not  a  market  value,  because  he  said  that  if  those  | 
shares  had  been  put  into  the  market  in  any  sub-  I 
stantial  quantity  they  could  not  have  been  sold  at| 


alL  Under  the  circumstances  it  would  certamly  bis 
very  unfair  to  take  what  is  An.  artificial  standai^  ot 
value  as  beinff  the  true  value. 

I  think,  therefore,  that  the  time  at  which  the 
damages  in  this  case  are  to  be  measured  may  be 
fairly  taken  as  at  the  time  at  which  the  wrong  was 
really  done.  It  is  an  action  for  damages,  and  in  this 
case  I  think  it  is  analogous  exactly  to  the  common 
law  action  for  conversion.  It  is  true  that  in  this  case 
the  thing  is  a  chose  in  cution,  a  share  in  a  company, 
but  applying  the  standard  to  it,  the  period  at  which 
they  wrongfully  procured  that  thing — the  e?u)$e  in 
action — was  the  time  at  which  they  procured  it  to  be 
allotted  to  themselves.  If  it  were  a  chattel,  un- 
questionably at  common  law  that  would  be  the 
period  at  which  the  value  would  have  to  be  measured ; 
but  although  it  is  not  a  chattel,  I  do  not  see  any 
reason  why  the  same  principle  as  to  the  time  at 
which  the  damages  are  to  be  measured  does  not 
apply.  Therefore  I  agree  that  the  proper  time  for 
measuring  the  damages  in  this  case  is  the  date  at 
which  they  committed  the  wrong  in  taking  possession 
of  that  which  they  had  no  right  to  take  possession 
of — ^namely,  the  dates  at  which  they  had  these  shares 
aUotted  to  themselves. 

Solicitors,  Hores^  P<xUi$on,  &  Batkursi;  Edwarda  A 
Cohen. 


May  26. 


Appeal.  \ 

(A.  L.  Smith.  Vaughan  Williams,  > 

and  Bomer,  L.JJ.)  j 

Holmes  v.  Great  Noethbbn  Bailway  Co.  (a.) 

Master  and  ierwrnt— Employers*  liability — Accident — 
Compensation — Accident  arising  out  of  and  in  the 
course  of  employment — Workman  injured  on  his  way 
to  his  work^  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  s,  1,  sub-section  1. 

In  an  arbitration  under  the  Workmen^s  Compensation 
Act,  1897,  it  appeared  that  the  deceased  workman,  who 
was  in  the  employment  of  a  railway  company  and  lived 
near  R,  Station,  being  under  orders  to  work  in  an  engine- 
shed  at  H.  Station,  went  by  train  from  K,  to  H,  free  of 
charge,  arriving  at  H,  a  quarter  of  an  hour  before  the 
time  for  beginning  work.  Instead  of  making  use,  cm  he 
might  have  done,  of  either  a  bridge  or  a  subway  for  the 
purpose  of  reaching  the  engine-shed,  he  proceed^  to  cross 
the  line  on  the  level,  and  while  doing  so  was  knocked 
down  by  a  train  and  kiUed, 

Held,  that  the  accident  arose  out  of  and  in  t?ie  course 
of  the  employment  of  the  deceased. 

Appeal  from  an  award  of  the  judge  of  the  Olerken- 
well  County  Court  in  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897. 

The  applicant  for  compensation  was  the  mother  of 
a  workman  who  had  been  accidentally  killed  while  in 
the  employment  of  the  Great  Northern  Bailway  Co. 

The  deceased  was  an  engine-cleaner,  and  he  was 
for  some  time  at  work  at  Eing^s  Cross  Station,  near 
to  which  he  resided.  Oo  the  4th  of  November,  1899, 
he  received  instructions  that  he  was  to  go  on  tiie  6th 
of  November  to  work  at  a  new  engine-shed  which 
had  been  erected  at  Homse^,  about  four  miles  from 
Eine's  Cross.  On  the  mommg  of  the  6th  of  Novem« 
ber  he  went  with  another  man  by  train  from  King's 
Cross  to  Homsey,  arriving  at  Homsey  at  5.45. 
Work  at  the  new  engine- shed  was  to  oommenoe  at  0. 
Not  knowing  the  way  from  the  station  to  the  shed, 
he  made  inquiry,  and  was  told  that  there  were  two 

(a.)  Reported  by  F.  G.  BuoxxB,  Esq.,  Barxister- 
at-Law, 
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ways,  one  by  a  bridge  and  the  other  by  a  subway. 
He  went  eimer  bySie  bridge  or  the  snbway,  and 
after  doing  a  day's  work  in  the  shed  he  returned  in 
the  eveninff.  On  the  7th  of  November  he  again  went 
from  King's  Cross  to  Homsey  at  the  same  hoar  and 
in  the^  same  way,  and  several  other  workmen  went 
with  him.  On  their  arrival  at  Homsey,  in  order  to 
avoid  losing  time  in  going  either  by  the  bridge  or  by 
the  subway,  they  proceeded  to  cross  the  line  on  the 
leveL  While  they  were  doing  so  the  deceased  was 
knocked  down  by  a  passing  train  and  was  killed. 
The  deceased  did  not  take  a  ticket  on  either  of  the 
two  days,  neither  was  any  fare  demanded  of  him. 
The  piaotioe  was  that  workmen  who  resided  near 
King^s  Cross,  and  who  were  ordered  to  work  at  other 
places  on  the  company's  line,  were  taken  by  trains  to 
and  from  their  work  free  of  charge. 

The  county  court  judge  was  of  opinion  that  there 
was  an  implied  agreement  that  the  deceased  should 
be  carried  by  train  to  Homsey,  and  that  his  employ- 
ment began  at  King's  Cross,  and  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment 
while  he  was  proceeding  to  that  part  of  the  employers' 
premises  in  which  he  had  been  directed  to  work. 
He  accordingly  made  an  award  in  favour  of  the 
applicant  for  £150. 

The  employers  appealed. 

Montagtie  Ltuh  {A.  CluUon  Brock  with  him)  for  the 
employers. — The  accident  did  not  arise  out  of  and 
in  the  course  of  the  deceased's  employment.  His 
employment  did  not  begin  tUl  his  work  in  the  shed 
began.  Even  if  there  was  an  implied  agreement  that 
he  should  be  carried  by  train  to  his  work,  the  accident 
did  not  happen  in  consequence  of  his  travelUog  by 
train ;  it  happened  in  consequence  of  his  selecting  a 
dttngerons  route  for  going  to  his  work.  He  was  not 
iu  any  way  invited  into  danger  by  the  employers. 
This  case  is  governed  by  ffdnesB  v.  Mackay  and  Davies, 
47  W.  IL  531,  [1899]  2  Q.  B.  319. 

W,  H,  Duckwifrth,  for  the  applicant,  was  not  called 
upon  to  argue. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  the 
county  court  judge  was  risht  in  holding  that  this 
accident  arose  out  of  and  in  the  course  of  the 
deceased's  employment.  It  must  be  bome  in  mind 
that  there  is  a  difference  between  the  beginning  of  a 
man's  employment  and  the  beginning  of  his  work. 
It  iteems  to  me  that  there  was  in  this  case  an  implied 
contract  between  the  masters  and  the  man  that  they 
would  take  him  by  train  from  King's  Cross  to 
Homsey,  and  brinff  him  back  again  after  the  day's 
work  was  done.  If  the  employment  began  at  King's 
Cross,  it  foUows  that  the  accident  arose  in  tJ^e  coarse 
of  the  employment;  and  it  also  arose  out  of  the 
employment,  for  the  employers  do  not  attempt  to 
make  out  a  case  of  serious  and  wilful  misconduct. 

Yajjobak  Williams,  L.J.— I  agree.  I  do  not 
think  it  necessarily  follows  that  because  an  employ- 
ment has  once  begun  it  goes  on  all  day  till  the  time 
when  according  to  the  contract  of  employment  it 
comes  to  an  end.  A  workman  may  in  the  course 
of  his  employment  do  something  for  himself  quite 
indepeDdent  of  his  employment.  Apart  from  wilful 
i^isconduot  he  may  make  a  break  in  his  employment. 
But  that  has  no  application  here,  for  the  deceased 
was  crossing  the  line  merely  for  the  purpose  of 
getting  to  hu  work. 

RoMER,  L.J.,  concurred. 

Appeal  dUmiued, 

Solicitor  for  the  employers,  R,  Hill  Dawe, 

Solicitor  for  the  applicant,  Alfred  Slater, 


mit^  <Sourt  of  9u0ttce. 

HlLDESHEIMEB  V.  W.  &  F.  FAULKNSR  (LiMTTBD).  (o.) 

Copyright— PtnaltUs— Number  of  offences—**  Sum  no< 
exceeding  £10  '* — Minimum  sum— Artistic  Copyright 
Act,  1862  (25  &  26  Vict.  c.  68),  $.  6. 

The  copyright  in  certain  pictures  was  infringed  by  the 
distribution  of  over  a  million  copies,  which  aUogether  cott 
to  produce  not  more  than  £120.  Upon  summons  Ufix 
the  amount  of  the  penalties  payable  under  section  6  of  the 
Artistic  Copyright  Act,  1862, 

ffdd,  that  each  copy  constituted  a  separate  offenot,  for 
which  the  minimum  sum  which  the  court  could  impose  as 
a  penalty  Was  one  farthing. 

An  action  was  brought  by  Albert  Hildesbeuner  to 
restrain  W.  &  F.  Faulkner  (Limited)  aod  Sir 
Joseph  Causton  &  Sons  (Limited)  from  infringing  his 
copyright  in  twelve  pictures  by  distributing  copies  of 
them  in  packets  of  cigarettes. 

The  plaintiff  obtained  an  order  in  the  action  dated 
the  22nd  of  May,  1900,  perpetually  restraining  the 
defendants,  Faulkner  &  Co. ,  from  selling  or  distributing 
the  copies. 

The  order  f orther  directed  an  inquiry  as  to  hov 
many  copies  of  the  pictures  printed  by  the  defendants. 
Sir  Joseph  Causton  &  Sons  (Limited),  had,  since  the 
8th  of  July,  1899,  been  put  in  circulatian  by  the 
defendants,  W.  &  F.  Faulkner  (Limited). 

The  defendants.  Sir  Joseph  Causton  &  Sons  (Limited), 
were  ordered  to  pay  the  plaintiff  £2  as  damages. 

In  pursuance  of  this  order,  it  was  certified  by  the 
master  that  1,012,600  copies  of  the  twelve  picture! 
had  been  put  in  circulation. 

This  was  a  summons  by  the  plaintiff  asking  that  the 
defendants,  W.  &  F.  Faulkner  (Limited),  might  be 
ordered  to  pay  such  penalties  and  damages  as  mi^t 
seem  fit. 

The  cost  of  production  of  a  million  copies  amounted 
to  between  £100  and  £120,  but  the  plaintiff,  dauning 
to  be  entitled  to  a  separate  penalty  of  not  less  than 
one  farthing  for  each  copy,  demanded  penalties 
amounting  to  £1,054  15s.  lOd. 

The  question  depended  upon  the  constmctioa 
of  the  Artistic  Copyright  Act,  1862  (25  ft  26 
Vict.  c.  68),  s.  6,  which  provides  that  if  any 
person,  "not  being  the  proprietor  for  the  time 
being  of  copyright  in  any  painting,  drawing, 
or  photograph,  shall,  without  the  consent  of 
such  proprietor,  repeat,  copy,  colourably  imitate,  or 
otherwise  multiply  for  sale,  hire,  exhibition,  or  dis- 
tribution, or  cause  or  procure  to  be  repeated,  ooloor- 
ably  imitated,  or  otherwise  multiplied  for  such  sale, 
hire,  exhibition  or  distribution  any  such  work  or  the 
design  thereof,  or  knowing  that  any  such  repetitioii, 
copy,  or  other  imitation  has  been  unlawfully  made 
....  shall  sell,  publish,  let  to  hire,  exhibit,  or  dit- 
tribute  ....  any  repetition,  copy,  or  imitation  of 
the  said  work,  or  of  the  design  thereof,  made  without 
such  consent  as  aforesaid,  such  person  for  eveiy  sotk 
offence  shall  forfeit  to  the  proprietor  of  the  copyright 
for  the  time  being  a  sum  not  exceeding  £10.  .  •  .'* 

Warrington,  Q.C.,  C.  A.  Russell,  Q.C.,  and  BOie- 
sheimer,  for  the  plaintiff. — There  must  be  a  aepento 

Eenalty  for  each  copy  :  Exparte  Beat,  16  W.  B.  8^ 
i.  B.  3  Q.  B.  387.    The  smallest  sum  the  law  en 
take  account  of  is  one  farthing :  EUis  v.  Marshall  i 

(a.)  Eeported  by  C.  C.  Hsnslet,  Esq.,  Bamster- 
at-Law. 
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High  Goubt. 


Sons,  64  L.  J.  Q.  B.  267,  11  Timea  L.  E.  622 ;  Baschet 
▼.  London  Illustrated  Standard  Co.,  ante,  p.  56,  [1900] 
1  Ch.  73 ;  Artistic  Copyright  Act,  1862,  ss.  6.  8. 

WdrmingUm,  Q.C.,  A.  T,  WaUer,  and  Gray,  for  the 
defendante,  W.  &  F.  Faulkaer  (Limited).  —  The 
defendants  have  only  committed  one  offence,  that  is 
to  say,  multiplying  a  million  copies.  But  if  they 
have  committed  a  million  offences  the  conrt  has 
discretion,  and  it  is  not  bound  to  a  particular  coin.  A 
hundredth  part  of  a  penny  here  would  be  a  sufficient 
penalty  per  copy.  There  is  no  minimum  sum  fixed 
t>y  the  Act :  Or  em  v.  IrUh  Independent  Co,  [Limited), 
[1899]  1  L  E.  386. 

Kekewioh,  J. — ^The  two  questions  falling  for 
decision,  though  arising  on  the  same  section  of  the 
same  Act  of  Parliament,  are  really  different  in  sub- 
stance, and  require  quite  different  consideration. 

It  is  argued  on  behalf  of  the  defendants  that  they 
only  committed  one  offence;  that  in  producing — either 
by  themselves  or  by  their  agents  is  immaterial — these 
million  copies  they  only  committed  a  single  offence, 
for  which  can  be  recovered  by  way  of  penalty  a  sum 
not  exceeding  £10.  As  regards  that,  I  conceive 
myself  bound  by  the  case  of  Ex  'parte  Beat,  and  the 
judgment  of  Blackburn,  J.,  there,  in  which  MeUor 
and  Lush,  JJ.,  concurred,  to  hold  that  that  is  not  the 
true  construction  of  the  Act.  I  will  not  go  through 
the  judgment.  It  seems  to  me,  notwithstanding  the 
way  in  which  the  question  was  raised,  and  on  which 
Mr.  Warmington  has  commented,  their  decision  is  on 
the  construction  of  the  Act,  and  it  is  perfectly  clear 
it  is  binding  on  me,  and  it  is  quite  clear  also,  it  seems 
to  me,  that  that  is  the  true  construction  of  the  Act. 
'*  Every  such  offence"  seems  to  me  to  depend  on 
"  any  repitition,  copy,  or  imitation  of  the  said  work," 
and  not  on  the  word  **  multiply,"  and  the  words 
which  are  used  in  collocation  and  connection  with 
"  multiply  " ;  and  "  every  such  offence  "  means  every 
offence  whereby  a  repetition,  a  copy,  an  imitation  is 
W>duoed.  The  construction  contended  for  by  Mr. 
Warmington  seems  to  me  a  ridiculous  construction  of 
the  Act,  though  my  opinion  perhaps  is  worth  little, 
ooosidering  that,  as  I  read  the  judgment  in  Ex  parte 
Beal,  it  is  settled  by  that  authority. 

The  other  question  is  one  of  a  different  character 
altogether.  '*  For  every  such  offence,"  construed  as 
I  have  mentioned  it,  they  shall  forfeit  to  the  pro- 
prietor of  the  copyright  for  the  time  being  a  sum  not 
excei'ding  £10.  I  do  not  think  "not  exceeding  £10  " 
assists  us  very  much  ;  that  is  only  a  limit  to  prevent 
tuo  much  being  recovered  for  any  offence,  however 
great. 

But  the  difficulty  is.  what  is  a  "  sum  "  not  exceed- 
ing £10  ?  It  is  argued  that  I  may  give  a  fraction  of  a 
penny  or  a  fraction  of  a  pound,  and  that  it  is  im- 
material which,  but  the  object  of  course  is  to  get  the 
court  to  give  a  fraction  of  a  farthing,  because,  unless 
it  is  reduced  to  the  fraction  of  a  farthing  there  would 
be  no  large  reduction  from  the  sum  of  about  £1,000 
which  a  farthing  per  copy  would  give.  You  may  try 
It,  nevertheless,  by  the  fraction  of  a  pound  just  as  well 
u  you  could  tiy  it  by  the  fraction  of  a  farthing.  Is 
any  fraction  of  a  pound  or  a  x)enny  a  "  sum  "  within 
the  meaning  of  the  Act?  Mr.  Warrington's  argu- 
ment as  to  the  impossibility  of  recovering  small 
fractions  of  a  penny  as  penalties  would  not  strictly 
"apply  to  the  fraction  of  a  pound,  because  it  might  be  j 
oouveDient,  though  not  strictly  correct,  to  describe 
five  shillings  as  a  fourth  of  a  pound,  and  there  would  | 
bi«  no  difficulty  in  recovering  such  damages  if  such  an  j 
order  or  verdict  were  given,  I  suppose.  But  when  you  I 
^^®  to  a  fraction  of  a  farthing  you  raise  considerable 
difficulty,  as  was  pointed  out  in  argpiment,  as  to 
'^oovery,  and  that  leads  one  to  the  conclusion  that 


the  Legislature  must  have  meant  by    "sum"   not 
merely  a  sum  which  can  be  expressed  in  figures,  but  a 
sum  that  exists  in  actual  reahty.    It  is  a  question,  to 
my  mind,  of  some  little  difficulty,  and  I  was  disposed, 
as  Fitz- Gibbon,  L.J.,  was  in  OreenY,  Irish  Independent 
Co.,  to  avoid  the  conclusion  which  leads  to  extrava- 
gance, because  I  cannot  help  thinking  that  to  give  the 
defendants  here  £1,000  as  penalties  for  the  repro- 
duction of  a  million  of  these  ephemeral  pictures  is 
somewhat  like  extravagance.      I  observe  that  Fiis- 
Gibbou,    L.J.,    was  very  much    pretised   with  tbac, 
because  he  treats  it  as  b^a:  rather  a  strong  thiug  to 
do,  and  one  which  he  desired  to  avoid  doing.    He  s»y  s : 
"  I  am  not  satisfied  that  the  law  compels   us   to 
punish  a  number  of .  offences  for  each  of  which  a 
farthiog  is  far  more  than  an  adequate  penalty  by 
awarding  as  maoy  farthings  as  there  are  offences 
included  in  the  aggregate  of   offences.      The  only 
reason  for  a  farthing  is,  that  it  is  the  smallest  coin 
of  the  realm,  and  if  one  of  those  coins  is  an  adequate 
penalty  for  an  aggregate  of  offenced  I  cannot  see 
that  we  are  forced  to  give  more  than  one  farthing 
for  the  lot."      But  it  is  to   be  observed  that  that 
argument  of  his  goes  to  show  that  you  are  not  bound 
to  give  a  separate  coin,  or  a  separate  sum,  for  each 
offence,  which,  as  I  have  already  said,  is  concluded 
against  his  vitsw  by  Ex  parte  Beal.    The  other  two 
lord  jastices  took  an  eutirt^ly  different  view.    Walker, 
L.J.,  does  not  seem  to  have  considered  the  question 
for  himself,  he  simply  followed  Charles,  J.,  m  Ellis 
V.  Marshall  A  Sons,     I  mean  as  far  as  he  expressed 
himself,  because  he  does  say :  "  I  should  be  glad  if  I 
had  been  able  to  come  to  the  conclusion,"  but  not 
being  able  to  come  to  the  conclusion  he  there  mentions 
he  continues :  "  Thinking  like  Charles,  J.,  that  I  have 
no  alternative,  I  am  of  opinion  that  thtsre  mu^t  be 
judgment  for  the  plaintiff."    He  says  he  thinks  he 
has  no  alternative,  and  in  that  wa^  expresses  his 
concurrence  with  Charles,  J.,  but  gives  no  further 
reason  for  his  judraent.    But  Holmes,  L.J.,  does. 
He   says:    "I   fed   bound   to    award    at  least   a 
nominal  penalty  for    every  copy,  and  I  know  no 
better  way  of  doing  so  than  to  make  it  a  farthing 
for  each.     It  seems  to  me  that  unless  the  penalty 
is  measured  by  some  coin  recognised  in  our  national 
system  of    coinage  the    provision    of    the  Legisla- 
ture is  disregarded."    I  am  not  sure  I  should  quite 
follow  t^at  in   its  fullest  sense,  but  I  do  follow 
the  argument  that  you  must  have  some  reoogniaed 
figure,  something  you  can  recover,  and  that  a  fraction 
of  a  farthing  would  not  answer  that  description.    The 
decision  of  the  court  in  Ireland  is  not  binding  on  me, 
but,  on  the  otiier  hand,  it  is  a  judgment  of  the  Court 
of  Appeal  there,  and  is  entitled  to  the  greatest  respect, 
and  I  should  not  depart  from  it  without  the  greatest 
consideration  if  it  stood  alone.    But  it  does  not  stand 
alone.     I  have  Charles,  J.'s,  judgment  in  Ellis  v. 
Marshall  A  Sons,  and  he  oonbidered  it  oarefullv,  and, 
though  he  does  not  mention,  as  I  thought  he  had 
done,  that  he  must  give  judgment  for  a  farthing  for 
each,  he  does,  according  to  the  report,  give  judgment 
on  that  footing.    He  fixes  hu  £26  Os.  lOd.  on  the 
footing  of  a  farthing  for  each  copy,  and  therefore, 
no  doubt,  that  was  the  judgment  at  which  he  arrived. 
I  thought  he  had  said  as  much,  but  at  any  rate  he 
says  the  same  thing.    Thus  I  have  Charles,  J.'s, 
decision,  and  the  more  recent  decision  in  Ireland, 
which  agreed  with  it,  and  carried  it  out;  and  the  only 
thing  against  it  here  really  is  that  the  sum  mounts  up 
to  a  large  amount.  If  I  could  I  would  reduce  it;  I  do 
not  hesitate  to  say  so ;  but  I  think  with  these  reports 
before  me,  and  seeing  the  difficulty  that  has  been 
pointed  out  in  construing  "sum"  to  mean  a  fraction 
of  a  sum,  it  will  be  my  dn^  to  say  that  a  farthing  per 
copy  must  be  the  limit.    I  cannot  go  beyond  that ;  I 
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leave  it  to  a  higher  court  to  investigate  the  matter 
farther  if  the  oaae  is  taken  there.  There  must  be  an 
order  that  the  defendants,  W.  &  F.  Faulkner,  pay  to 
the  plaintiffs  as  penalties  £1,054  15^.  lOd. 

Solioitors,  Cartwright  &   Cunningham;   Behdera  cC; 
Higgs, 


In  re  Esptjbla  Land  and  Cattle  Co.  (a.) 

Company — General  meeting—  Conditional  notice — 
Validity  of  notice. 

The  ariidee  of  aaaociati^n  of  a  company  required  thirty 
day  a*  notice  of  every  general  meeting.  On  the  \9th  of 
Febrtiary  the  compfiny  isaued  a  notice «/  an  extraordinary 
general  meeting  for  the  23rrf  of  March  following^  at 
which  a  resolution  for  reduction  of  capital  toaa  to  he 
proposed,  la  the  aame  document  the  company  alao  gave 
notice  of  an  extraordinary  general  meeting  for  the  1th  of 
Aprilt  at  which  the  aaid  reaolution,  if  passed  at  the  firat 
meeting^  shotdd  he  confirmed.  The  notice  then  continued : 
'*  Should  the  said  resolution  not  he  paaaed  hy  the  requiaite 
majority  at  the  meeting  to  he  held  on  the  23rd  of  March^ 
due  notice  will  he  given  to  the  sJiareholders  that  the 
meeting  on  the  1th  of  April,  of  which  notice  is  now 
given,  will  not  he  held," 

Held,  that  the  notice  convening  the  aecond  meeting  waa 
valid. 

Petition . 

The  articles  of  association  of  the  above-named 
company  provided  that  thirty  days'  notice  should  be 
given  to  tiie  members  before  every  general  meeting. 

On  the  19th  of  February,  1900,  the  company  issued 
the  following  notice :  ''  Notice  is  hereby  given  that 
aa  extraordinary  general  meeting  of  tiie  company 
will  be  held  at  the  oflioes  of  the  company  on  Friday, 
the  23rd  of  March,  when  the  subjoined  resolution  will 
be  proposed.  Notice  is  hereby  also  given  that  an 
extraordinary  general  meetiug  of  the  company  will  be 
held  at  the  offices  of  the  company  on  Saturday,  the 
7th  of  April,  when  a  report  will  be  presented  of  the 
proceedings  at  the  extraordinary  general  meeting  of 
the  company  to  be  held  on  the  23rd  of  March,  and 
the  subjoined  resolution  will,  if  passed  by  the 
requisite  majority  at  the  meeting,  be  sabmitted  for 
confirmation  as  a  special  resolution.  Should  the  eaid 
resolution  not  be  passed  by  the  requisite  majority  at 
the  meetina;  to  be  held  on  the  23rd  of  March,  due 
notioe  will  be  given  to  the  shareholders  that  the  meet- 
ing on  the  7th  of  April,  of  which  notice  is  now  given, 
wHl  not  be  held." 

The  subjoined  resolution  referred  to  was  a  resolu- 
tion for  the  reduction  of  the  capital  of  the  company. 

Both  the  meetings  above  mentioned  were  held  on 
the  days  appointed,  and  the  resolution  for  the  reduction 
of  capital  was  passed  and  confirmed. 

The  company  now  ptresented  a  petition  praying  that 
the  ooTurt  would  sanction  the  scheme  for  the  reduction 
of  capital. 

Levett,  Q,  C7.,  and  G,  Lawrence^  for  the  company,  raised 
the  question  as  to  whether  the  notice  of  the  second 
general  meeting  as  g^ven  was  not  a  conditional  notice, 
and  therefore  invalid :  Aleooander  v.  Simpaon,  43  Oh.  D. 
139. 

Bybnb,  J.,  held  that  the  notice  was  valid. 

Solicitors,  Markby,  Stewart,  &  Co, 
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Farwell,  J. 
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(a.)  Reported  by  B    Lbioh  Ramsbotham,   Esq  , 
Barrister-at-Law. 


June  12, 13. 

Inqlb  v,  Vatjghan  Jenkins,  (a.) 
Merger — Settled  eatatea — Lease — Lessee  tenant  for  life- 
Intention — Benefit  of  tenant  for  life. 
Where  a  person  entitled  to  the  henefit  of  a  eontrad 
enforceable  in  equity,  and  who  is  one  of  the  original 
parties  to  it,  ultimately  hecomes  hath  the  proper  person  U> 
grant  and  to  receive  auch  hent-fit,  merger  does  not  necessarily 
take  place ;  hut  the  court  will  look  to  see  what  is  to  the 
henefit  of  the  peraon  in  whom  the  various  interests  coalesce. 

Action  for  specific  perf oroiance  to  grant  a  lease. 
The  defence  was  that  the  lessee  had  become  tenant 
for  life  of  the  estate,  and  that  his  lease  had  merged  in 
his  life  estate. 

By  the  will  of  Wm.  Vaughan  Jenkins,  dated  the 
the  17th  of  Angust,  1866,  certain  property  was  settled 
on  F.  Vaughan  Jenkins  for  life,  witii  remainder  to  his 
son  W.  Vaughan  Jenkins  for  life  with  remainders 
over.  The  tenant  for  life  for  the  time  being  in 
possession,  was  entitled  by  the  will  to  grant  a  lease 
for  ninety-nine  years  of  any  of  the  land  on  a  buOding 
lease  according  to  certain  specified  conditions. 

While  F.  Vaughan  Jenlnns  was  tenant  for  life  in 
possession  he  entered  into  an  agreement  in  writing 
with  his  son  W.  Vaughan  Jenkins  to  grant  him  a 
lease  under  this  power  for  ninety-nine  years  of  three 
acres  of  tilie  settled  land  on  the  erection  by  him  of  a 
house  thereon  fulfilling  the  specified  conditions.  In 
accordance  with  this  agreement  W.  Vaughan  Jenkini 
built  the  house  on  the  land,  but  no  lease  was  granted. 

F.  Vaughan  Jenkins  died  in  1892,  and  W.  Vaufffaan 
Jenkins  became  tenant  for  life  in  possession,  tm  his 
death  in  1897. 

The  plaintiff  was  the  executor  of  W.  Vangfaan 
Jenkins,  the  defendant  being  i^e  remainderman.  The 
plaintiff  claimed  a  lease  under  the  agreement  men- 
tioned above.  This  the  defendant  refused  to  grant  on 
the  ground  that  W.  Vaughan  Jenkins*  interest  under 
the  agreement  had  merged  in  his  life  estate  when  he 
became  tenant  for  life  in  possession. 

Younger,  Q.C,  and  Cave,  for  the  plaintiff.— l%e 
father  and  son  never  intended  this  term  to  merge. 
This  is  the  true  test :  Snow  v.  Boycott,  40  W.  R.  603, 
[1892]  3  Ch.  110.  It  is  for  the  benefit  of  the  estate 
of  W.  Vaughan  Jenkins  that  his  interest  should  not 
merge. 

Hughes,  Q,C.,  and  G,  P.  Heuntt,  for  defendant.— 
The  term  has  merged.  This  case  is  different  from 
where  charges  are  paid  off  by  the  tenant  for  life. 

Younger,  Q,C.,  replied. 

Fabwell,  J. — It  has  been  argued  that  specifie 
performance  of  this  agreement  ought  not  to  be 
decreed  because  the  interest  of  W.  Vaughan  Jenkxni 
in  the  lease  thereby  contracted  to  be  granted  merged 
in  his  life  estate  when  he  became  legal  tenant  for  fife 
in  possession.  In  my  opinion  there  has  been  no  waA 
merger.  In  the  first  place,  this  is  a  ccHitneft 
specifically  enforceable  in  equity,  and  there  is  no  oass 
which  says  that  such  a  contract  becomes  merged  Sfven 
at  law  because  the  person  who  is  entitled  thereto 
hapi>ens  ultimately  to  become  the  proper  person  both 
to  grant  and  to  receive  such  benefit.  For  instance, 
supposing  that  a  testator  had  contracted  to  grant  A  a 
lease,  if  he  subsequently  devises  the  fee  to  A  on  trait 
there  is  no  merger.  A  can  still  enforce  the  contract; 
or,  on  the  other  hand,  if  the  testator  subsequentlj 
devises  the  fee  to  A  for  life  with  remainders  over,  I 
do  not  know  of  any  case  which  says  that  A  cannot 

(a  )  Reported  by  C.  W.  Mbad,  Esq.,  BarriBter-«i- 
[  Law. 


VoLXLYm.     [Aug. 86. 1900]       THE  WEEKLY  REPORTER. 


BM 


High  Goubt. 


St.  Sayioub's  Union  v.  BuBBBrDOB. 


High  Oovbt. 


enforce  rach  ooniraot,  even  though  A  would  receive 
^m  himself  a  grant  of  the  lease. 

In  my  opinion  the  doctrine  of  merger  is  rightly 
stated  in  Lewin  on  Trusts  (10th  edit.)  p.  889. 
GoujDsel  for  the  defendant  argued  that  there  was  a 
distinotion  between  the  oases  of  merger  of  a  leasehold 
interest  at  a  rent  and  of  a  term  to  secure  a  charge. 
I  do  not,  however,  see  any  distinction.  The  prevailing 
principle  is  that  the  ben^t  of  the  person  in  whom  the 
various  interests  ooalesceis  to  be  regarded,  and  I  cannot 
see  why  the  benefit  of  such  a  person  should  be  regarded 
as  of  more  importance  in  the  case  of  a  term  of  years  to 
secure  a  charge,  than  in  the  case  of  a  term  of  years  at 
a  rent.  I  do  not  see  that  there  is  any  difference, 
whether  the  term  is  created  to  secure  a  charge  in 
consideration  of  money  advanced,  or  whether  it  is 
created  in  consideration  of  mongr  expended  on  the  land 
itself,  as  it  was  in  this  case.  It  makes  no  difference 
to  my  mind  whether  the  estates  meet  in  the  same 
person  by  oneration  of  law  or  by  act  of  the  petitioners. 
The  principle  of  OHce  y.  8haw,  10  Hare,  76»  applies  to 
this  case.  That  was  a  very  much  stronger  case 
because  there  the  charge  was  paid  off  by  a  tenant  in 
tail,  and  yet  it  was  held  to  be  kept  alive  for  his 
benefit.  All  the  authorities  show  that  where  a  tenant 
for  life  pays  off  a  charge  he  keeps  the  benefit  for 
himself  unless  he  expresses  some  intention  to  the  con- 
trary. Here  W.  Yaughan  Jenldns,  while  still  tenant 
for  life  in  remainder,  expended  £1,500  in  building  this 
house  and  became  entitled  to  a  lease  of  it  for  ninety- 
nine  years.  He  was  aware  that  he  might  one  day 
become  tenant  for  life  in  possession.  In  my  opinion  it 
clearly  was  for  his  benefit  that  this  leasehold  interest 
should  not  merge,  and  tbeiefore  I  hold  that  there  was 
no  merger  in  equity.  It  seems  to  me  that  this  is  an 
a  fortiori  case,  as  I  am  dealing  here  with  a  tenant  for 
life,  and  however  this  matter  may  be  regarded  it  must 
be  for  his  benefit  that  the  term  should  be  kept  alive. 

Solicitors  for  plaintiff.  Buck,  Mdlor^  &  Norri$, 

Solicitors    for    the    defendant.    Preston,    Stouf,    A 
Preston,  for  Rooke  d:  Macdonald,  Bath 
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(Kennedy  and  Darling,  J  J.)  j 

St.  Saviottb's  Union  v.  Bubbbidoe.  (a.) 
Vagrant — Person    wllfaUy    refusing    or    neglecting    to 
maintain    himself —  Delirium    tremens  —  Vagrancy 
Ad,  1824  (5  Geo.  4.  c  83),  s.  3. 

A  person  who  becomes  chargeable  to  a  parish  or  place 
during  an  attack  of  delirium  tremens  is  not  on  that 
account  a  person  who,  being  able  to  maintain  himself, 
wilfully  refvLses  or  neglects  so  to  do. 

Case  stated  by  a  metropolitan  police  magistrate. 

A  summons  was  issued  at  the  instance  of  the  St. 
Saviour's  Union  against  Frank  David  Burbridge, 
charging  him  that  being  wholly  able  by  work  to 
maintain  himself  he  wilfully  neglected  and  refused 
so  to  do,  by  which  neglect  he  became  chargeable  to 
the  union,  contrary  to  section  3  of  the  Vagrancy  Act, 
1824. 

The  summons  was  heard  on  the  21st  January,  1900. 
The  circumstances  under  which  it  was  issued  were  as 
follows:  On  the  2dth  of  November,  1899,  it  came 
to  the  knowledge  of  the  relieving  officer  of  the  St. 
Saviour*s  Union  that  one  Frank  David  Burbridge 
was  suffering  from  delirium  tremens,  and  that  he  was 
then  at  his  own  residence  in  a  state  daugerouB  to 
himself  and  to  those  about  him.    This  knowledge  was 

(a.)  Reported  by  C.   G.  WiLBBAHAJi,  Esq.,  Bar- 
rister-at-Law. 


conveyed  to  the  relieving  officer  by  the  certificate  of 
Bnrbndge*s  medical  attocdant.  Upon  the  receipt  of 
the  certificate  and  on  the  same  day  the  relieving 
officer  attended  at  Burbridge's  residence  and  removed 
him  to  the  workhouse  infirmary  of  the  St  Saviour's 
Union,  ffiving  an  order  for  his  admission,  in  which 
he  was  described  as  a  lunatic. 

After  his  admission  to  the  infirmary  Burbridge  was 
seen  by  the  medical  officer  of  the  workhouse,  and  was 
found  to  be  suffering  from  deilirium  tremens,  and,  there- 
upon, an  order  was  obtained  from  a  justice  of  the  peace 
for  the  County  of  London,  actiog  under  the  Lunacy 
Acts,  detaining  Burbridge  as  a  prisoner  in  the  work- 
house. Burbridge  was  so  detaiued  in  the  workhouse 
until  the  29th  of  November,  upon  which  day,  the 
attack  of  delirium  tremens  having  passed  off,  he  was 
discharged  upon  his  own  application  and  upon  an 
order  for  his  discharge  being  granted  by  the  above- 
mentioned  justice. 

It  was  found  in  the  case  that  in  the  above  cir- 
cumstances Burbridge  became  and  was  chargeable 
to  the  union  for  the  period  of  five  days.  Upon  the 
bearing  of  the  summons  the  fcllowing  facts  were 
either  proved  or  admitted :  — 

At  tne  time  of  his  admission  to  the  infirmary,  and 
for  the  first  three  days  of  his  detention  therein. 
Burbridge  was  quite  unable  to  maintjiin  himself,  and 
at  no  time  during  his  detention  would  he  have  been 
allowed  to  leave  the  workhouse,  except  upon  an 
order  for  his  discharge  being  given  by  the  justice. 
Burbridge  was  a  person  generally  well  able  to 
maintain  himself  and  was,  as  a  fact,  well-to-do  and 
in  such  a  position  that  the  guardians  might  reasonably 
app>>  to  him  for  the  o<»8t  of  bis  maintenance  or  sue 
hitu  in  respect  therfof.  No  application  had  been 
made  by  the  guardians  to  Bmrbridge  to  pay  the  cost 
of  his  maintenance,  aud  he  had  not  refused  to  do  so, 
and  he  protented  before  the  learned  magistrate  that 
he  would  williogly  have  paid  upon  application. 

It  was  contended  on  behalf  of  the  guardians  that, 
on  these  facts,  the  learufd  magistrate  ought  to 
convict.  The  learned  magistrate,  however,  held  that 
he  had  a  discretion  in  the  matter  and  dismissed  the 
summons. 

The  question  for  the  opinion  of  the  court  was 
wtiether  the  leame<i  magistfute  bad  such  discretion. 

J.  A.  Johnston,  for  the  appellants. — ^The  offence 
noder  ^eutiou  3  of  the  VHgnincy  Act  is  constituted  if 
two  thiugs  are  proved,  (1)  Tnat  the  respondent 
became  chargeable  to  a  pansh  or  union;  (2)  that 
being  able  to  maintain  himself  he  became  so 
chargeable  by  wilfully  refusing  or  neglecting  so  to 
do.  The  Ic/ftined  maeistrate  found,  as  a  fact, 
that  the  respondent  became  chargeable,  and  he 
also  fouod  that  be  was  able  to  maintain  himself 
before  be  became  incapacitated  by  delirium 
tremens.  The  learned  megi^trate,  however,  dis- 
missed the  summoDS  becMUse  he  was  incapable  of 
uiaMitHiDiDg  himself  while  he  was  in  the  workhouse. 
In  ibat  he  was  vrrong,  because  in  anceKainiog 
whether  the  lespondent  was  able  to  maintain  himself 
within  the  meaning  of  the  Act  he  ought  to  have 
regarded  the  time  when  the  respondent  dnnk  to 
excess  and  so  by  his  own  voluntary  act  rendered 
himself  incapable  of  maiut^iining  himself  and  not 
the  p<»riod  of  his  chiirgeabil  tj.  Further,  the 
vuluiitary  act  of  the  respondent,  whereby  he 
incupac-itated  himself,  constituted  a  wilful  refusal  to 
maintain  himself  vvithin  the  meaning  of  the  Act. 
The  leumed  magistrate  bad  do  choice,  tberefote,  but 
to  couviut  the  respondent.  The  fact  that  thete  wag 
no  refusal  on  the  part  of  the  respondent  to  pay  for 
Kis  Tnnintenapoe  is  irrelevant,  for  the  "  refusal " 
reitrrtd  to  in  the  act  is  a  refusal  to  uiaintaiu  himself, 
not  a  refusal  to  pay  for  his  maintenance. 
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H,  SuUon,  for  the  Home  Secretary,  appeared  to 
assist  the  oonrt,  bat  was  not  called  npon  to  argue. 

Kennedy,  J. — The  learned  magistrate  was  right 
in  dismissing  the  snmmons.  In  a  case  of  this  kind  it 
is  necessary  to  see  what  are  the  facts.  At  the  time 
when  Burbridge  was  taken  to  the  workhouse  he  was 
very  ill,  and  was  sufferiog  from  delirium  tremens. 
He  was  described  to  be,  while  at  bis  own  reridence, 
dangerous  both  to  himself  and  to  those  abont  him. 
He  was,  in  fact,  not  merely  drunk,  but  he  had 
become  for  a  time,  by  his  own  voluntarv  act,  diseased 
and  incapable  of  maintaining  himsdf.  It  is  im- 
possible to  suppose  that  the  Legislature  in  the 
Vagrancy  Act  intended  to  punish  people  who  by  a 
Toluntaiy  act  brought  on  a  oisease.  The  question  for 
the  learned  msgistrate  was  :  Gould  this  man  be  con- 
victed of  the  offence  of  wilfully  refusing  or  neglect- 
ing to  maintjfcin  himself  ?  It  is  impossible  to  say  that 
he  could  be  so  convicted  because  he  was  suffering 
from  a  disease,  however  the  disease  might  have  been 
caused. 

The  learned  magistrate  would  have  been  quite 
wrong  had  he  convicted  the  man. 

Daelino,  J. — It  appears  that  the  respondent, 
Burbridge,  is  a  man  who,  by  drinking,  brought  on 
delirium  tremens,  and  who,  wmle  at  his  own  residence, 
was  dangerous  to  himself  and  to  those  about  him,  and 
that  for  that  reason  he  was  taken  to  the  infirmary. 
The  learned  magistrate  had  to  ascertain  whether  he 
was  by  that  mere  fact  an  idle  and  disorderly  person. 
The  section  under  which  he  was  charged  begins  with 
the  words  "being  able  to  maintain  himself."  At  the 
moment  when  the  respondent  was  suffering  from 
delirium  tremens  he  was  not  able  to  maintain  himself. 
Therefore  he  is  not  within  the  section,  unless  it  can 
be  said  that  he  is  within  it  because  the  disease  from 
which  he  was  suffering  was  brought  on  by  his  own 
voluntary  act. 

I  do  not  think  that  that  is  the  meaning  of  Ihe 
Statute.  If  the  Statute  had  intended  that  result  it 
could  have  expressed  it  in  plnin  language.  It  was 
at  least  not  more  unupual  for  people  to  get  drunk  at 
the  time  when  the  Act  was  passed  than  now,  and 
delirium  tremens  is  not  a  modern  complaint.  The  Act 
could  well  have  said  that  a  person  who  makes  himself 
so  drunk  as  to  bring  on  delirium  tremens  is  an  idle  and 
disorderly  pergon.  By  section  16  it  is  provi<ied  that  a 
person  who  begs  without  having  a  licence  from  a 
justice  of  the  peace  is  an  idle  and  disorderly  person. 
It  would  have  been  as  easy  to  pat  Burbridge  and 
people  of  bis  kind  into  that  section. 

If  thH  argument  put  forward  on  behalf  of  the 
appellautd  is  right — if,  that  is  to  say,  a  man  who 
wilfully  takes  something  which  ultimately  renders 
him  incapable  of  maintaining  himself  is  within  the 
section — then  the  case  I  put  in  argument  is  equally 
within  the  section,  namely,  that  of  a  man  who  having 
been  told  by  his  medical  man  that  excessive  smoking 
would  in  his  case  bring  on  a  complaint  which  would 
incapacitate  him  from  earning  his  livelihood,  con- 
tinued nevertheless  to  smoke  to  excess,  and  so  brought 
on  the  complaint  against  which  he  had  been  warned. 
That  case  was  indistingidshable  from  the  present  case. 
Ooupling  this  absurdity,  to  which  that  instance  reduces 
the  argument  of  the  appellants,  with  the  want  of 
appropriate  words  in  the  Act  bringing  the  case  within 
it,  in  my  opinion  the  learned  magistrate  was  quite 
right  in  the  conclusion  at  which  he  arrived. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  Howard  C,  Jones. 

Solicitor  for  the  Hume  Secretary,  The  Treasury 
Solicitor. 


Q.  B.  Div.  I 

(Gbantham  and  Ohannell,  JJ.)  / 
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National  Telephone  Co.  v,  Txjnbeidob  Wellb 

COEPOEATION.  (a.) 

Telegraph  company — Prohibition — Laying  wires  or  tubes 
under  a  street — Jurisdiction  of  highway  authority-^ 
"Difference**  —  Former  jurisdiction  of  stipendiary 
magistrtUe  or  county  court  judge  to  carbitraU  — 
Telegraph  Act,  1878  (41  &  42  Vict.  c.  76),  ss.  3,  4— 
Telegraph  Act,  1892  (55  &  56  Vict,  c.  59),  s.  5. 

By  the  Telegraph  Act  of  1892  the  statutory  power 
which  a  stipendiary  magistrate  or  county  court  judge  had 
to  hear  and  determine  an  appeal  from  the  refusal  of  a 
highway  authority  to  permit  a  telegraph  company  licensed 
by  the  Postmaster' General  to  break  up  a  itreet  for  tite 
purpose  of  laying  wires  or  tubes,  has  been  resdnded; 
and  the  increased  power  given  to  such  local  authttrities  Hy 
that  Act  to  veto  the  laying  down  of  wires  or  tubes  under 
amy  street  within  their  district  is  now  final. 

This  was  an  application  by  the  Corporation  of 
Tnnbridge  Wells  for  a  writ  of  prohibition  to  issoe 
directed  to  the  county  court  judge  of  Kent  prohibit- 
ing him  from  further  proceeoing  with  the  hearing  of 
a  plaint  in  the  county  court  at  Tunbridge  WeDs, 
entered  by  the  telephone  company,  to  which  the 
cor^ralion  were  defendints.  The  question  for 
decision  of  the  High  Court  was  whether  a  stipendiary 
magistrate  or  a  county  court  judge  had,  sinoe  tlie 
passing  of  the  Telegraph  Act,  1892,  any  jurisdictioii 
to  hear  and  determine  an  appeal  from  the  refusal  of  a 
highway  authority  to  allow  a  telegraph  company  to 
open  streets  for  &e  purpose  of  laying  wires  or  tubes. 

The  special  case  set  out  the  following  facts  and 
sections : 

By  section  6  of  the  Telegraph  Act,  1863,  a  telegraph 
company  was  empowered  to  break  up  any  street  or 
road,  subject  to  the  restriction  that  they  could  not 
place  a  telegraph  under  any  street  of  any  municipal 
borough  except  with  the  consent  of  the  highway 
authority. 

By  the  Telegraph  Act,  1868,  s.  2,  the  same 
provisions  were  made  to  apply  to  the  Poatmaster^ 
General. 

By  the  Telegraph  Act,  1869,  s.  4,  the  Post- 
master-General was  given  the  exdutive  power  of 
transmitting  telegrams  with  the  exception  of  tele- 
grams transmitted  with  his  written  licence. 

The  word  '*  telegram"  has  been  held  to  include 
telephonic  messages:  Attorney-General  v.  Edison 
Telephone  Co,,  29  W.  B.  428,  6  Q.  B.  D.  244. 

By  the  Telephone  Act,  1878,  s.  8,  if  any  highway 
authority  having  power  to  withhold  consent  to  the 
Postmaster-General  to  placing  telegraphs  under  s 
street  fail,  within  twenty-one  dajs  after  b«iiig 
required,  to  give  their  consent,  a  "  dlifferenoe  *'  shall 
be  deemed  to  have  arisen  between  such  highway 
authority  and  the  Postmaster-General,  and  sncli  i 
di£Perence,  by  section  4,  should  be  referred  to  s 
stipendiary  magistrate  or  to  a  county  oonit  judge, 
who  was  empowered  to  hear  and  determine  sock 
difference  as  if  he  were  an  arbitrator  under  tin 
Regulation  of  Railways  Act,  1868.  In  that  case  tb 
magistrate  or  the  county  court  judge  might  g^ive  thi 
necessary  consent,  which  was  to  have  the  effect  of  • 
consent  given  to  the  Postmaster -Gteneral  by  the  hig^- 
*way  authority  under  the  Act  of  1863. 

By  the  Telegraph  Act,  1892.  s.  5,  where  the  FMft- 
master- General  had  licensed  any  company  to  transsost 
telegrams,  he  might  ]ic«*n«A  the  company  to  pxercvf 

(a.}  Beported  by  Ebskine  Reid,  Esq.,  Barrister^ 
at-Law4 
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hia  own  powers  under  the  Acts  of  1863  and  1878,  and 
thereupon  those  Acts  should  apply.  Bat  notwith- 
standing anything  in  the  Act  of  1878  a  licenoee  should 
not  exeroise  any  of  these  statutory  powers  without 
the  oonsent  of  the  urban  sanitary  authority  or  county 
council,  and  should  be  subject  to  any  terms  and  con- 
ditions which  the  county  council  or  urban  sanitary 
suthority  might  attach  to  any  such  consent,  and 
should  comply  with  any  reflations  of  such  council 
or  authority  from  time  to  tune  in  force  in  relation  to 
telegraphic  lines. 

By  two  deeds,  dated  1884  and  1896  respectivelv, 
made  between  the  Postmaster-Qeneral  and  the 
National  Telephone  Co.,  the  company  were  auchoiised 
to  work  and  use  certain  lines  of  telegraph  for  the 
nuxpose  of  transmitting  telegrams  within  the  municipal 
borough  of  Tunbridge  Welu. 

By  a  deed  dated  the  lOth  of  March,  1896,  and  made 
between  the  Corporation  of  Tunbridge  Wells  and  the 
Telephone  Co.,    the    corporation  consented  to  the 
company  exercising  within  the  borough  such  powers 
as  might  from  time  to  time  and  at  any  time  be 
delegated  by  the  Postmaster-Gtoeral  to  the  company 
in  pursuance  of  the  provisions  of  section  5  of  the 
Telegraph    Act,    1892.     This   deed   contained   the 
following  stipulation:  <*It  is  expressly  agreed  that 
the  consent  contained  in  the  preceding  clause  is  given 
upon  the  following  conditions— (1)  except  as  regards 
the  work  mentioned  in  the  schedule  the  company  shall 
not  exercise  any  of   the  powers  conferred  on  the 
Postmaster-General  by  the  Telegraph  Acts,  1863  and 
1878,  in  reffpect  of  which  the  consent  of  the  corpora- 
tion is  required  under  the  said  Acts,  without  obtaining 
the  further  consent  in  writing  of  the  corporation  to 
be  from  time  to  time  given  to  the  specific  works  for 
the  time  being  proposed  to  be  carried  out  under  such 
powers,  it  being  intended  that  the  general  oonsent 
contained  in  the  preceding  clause  is  not  to  operate  to 
relieve  the  company  from  the  obligations  of  obtaining 
the  particular  conpent  of  the  corporation  to  such 
specific  work  as  required  by  and  provided  for  in  thw 
said  Acts."     Clause  10  of  tbiti  agreement  contained  a 
referenoe   of  all  disputes  and  differences  under  its 
terms  to  two  arbitrators  or  an  umpire. 

The  company  gave  notice  that  they  desired  to  open 
up  a  street  and  lay  telephone  wires,  and  execute 
works  not  mentioned  in  the  schedule  of  the  last- 
mentioned  deed.  The  corporation  refuned  to  give 
them  leave,  and  the  company  submitted  that  under 
section  4  of  the  Telegraph  Act,  1878,  they  were 
empowered  to  refer  this  *'  difference  "  to  the  county 
sonrt  judge. 

When  the  uiitter  ca'ue  before  the  county  couit 
judge  he  expressed  his  opinion  that  he  had  jurisdiction 
to  hear  and  determine  the  difference,  but  refrained 
Tom  doing  so  until  the  hearing  of  this  motion. 

Joseph  Walton,  Q,0,  (with  him  Alexander  Mac- 
nor  ran,  Q.C,  and  Boxall),  for  the  corporation,  having 
ead  the  case,  was  stopped  by  the  court. 

Orippa,  Q,C,9  and  J,  Ccuaell,  for  the  company. — ^The 
onsent  required  by  the  deed  of  the  lOth  of  March, 
896,  means  the  consent  subject  to  appeal  to  the 
ounty  court  judge,  for  in  effect  it  provides  that  for 
II  works  other  than  those  specified  in  the  schedule 
he  oonsent  of  the  corporation  must  first  be  obtained 
as  required  by  the  said  Acts."  Further,  we  say 
iiat  the  county  court  judge  being  constituted  an 
rbitrator,  a  writ  of  prohibition  cannot  go,  for  it  is 
ot  an  sppropiiate  remedy. 

Grantham,  J. — ^There  can  be  no  doubt  in  this  case 
lat  we  onffht  to  order  prohibition,  for  the  National 
elepbone  Co.  have  not  brought  themselves  within  \ 
le  Act  ol  Parliament  which  gives  general  powers  to  | 


carry  on  these  works  in  the  manner  in  which  the 
National  Telephone  Co.  claim  the  right  to  execute 
them.   There  is  not  much  doubt  as  to  the  real  history  of 
this  legislation.    By  the  passing  of  the  Act  of  1892  the 
Crown  delegated  to  private  companies  powers  which,  up 
to  that  time,  it  had  retained  in  its  own  hands ;  aocora- 
ingly  it  gave  to  hiffhwav  authorities  greater  powers  of 
consenting  to  or  forbidding  proposed  alterations  in 
their  streets  than  they  formerly  possessed.    In  1878 
eversrthing  was  in  the  hands  of  the  Crown  through 
the  Postmaster-General.    Then  pressure  was  bron^t 
to  bear  upon  them,  and  they  consented  to  delegate 
some  of  their  powers,  but  the  moment  they  did  that 
and  allowed  these  works  to  be  carried  out  by  a 
company,   they  very  properly  changed  their  modiu 
operandi.     During  the  time  that  it  was  a  Crown 
monopoly  and  the  Chrown  had  a  right  to  do  this  work 
it  was  considered  just  that  the  judicial  authorities  of 
the    Crown    should   be   invoked  to  determine   any 
differences  that  arose  between  the  Crown  and  the 
public  authorities.      The    Postmaster-General    con- 
sented to  do  this  work  in  Tanbridge  Wells.    By  the 
Act  of  Parliament  it  icas  provided  that  supposing 
there   was  a  difference    between    the     Postmaster- 
General  and  the  authorities  at  Tunbridge  Wells,  some 
tribunal  must  determine  who  was  right.    It  being  a 
question  of  the  riffht  of  the  Crown  to  do  this  the 
Lefiislature  deddea  to  invoke  the  aid  of  the  judicial 
auUiorities  of  the  Crown— the  county  court  judge 
or  the  stipendiary  magistrate.    Then  came  the  Act  of 
1892,  whereby  their  powers  were  dele^^ated.      The 
moment  private  individuals  carried  on  this  work,  the 
right  which  the  Crown  had  to  call  in  the  aid  of  the 
judicial  authorities  ceased,  and  more  power  was  given 
to  those  authorities  in  whose  district  the  work  was  to 
be  done.    The  urban  authorities  were  then  given  a 
power  of  veto.      Their  consent  had  to  be  obtained, 
first,  to  exerci«e  the  powers  to  be  delegated,  and  then 
there  was  a  further  right  given  to  the  local  authority 
to  say  in   what  way  they   would  consent  to  these 
powers    being    exercised.       The    Tunbridge    Wells 
authorities  gave  a  general  consent,  but  subject  to  the 
general  terms  of  the  agreement,  the  consent  was 
only  given  for  the  execution  of  the  work  thereby 
agreed  upon  and  set  out  in  ttte  schedule,  and  before  any 
other  work  was  begun  it  was  stipulated  that  the  com- 
pany must  apply  for  and  obtain  the  further  consent 
of  the  local  authority.    The  parties  to  the  agreement 
rightly  understood  what  their  respective  rights  and 
liabilities  wore.    Under  the  Act  of  1892  this  agree- 
ment was  expressly  and  prop^'rly  drawn  to  give  such 
rights    as   the  corporation  intended  to  give  in  the 
first    instance    to    the    National    Telephone    Co., 
reserving  to  themselves  the  right  which,  by  the  Act 
of  1892,  they  had  power  to  reserve.     The  National 
Telephone  Co.  were  bound  by  the  terms  of  the  agree- 
ment, and  had  no  right  to  say  that  the  county  court 
judge  was  the    pro^.er    tribunal  to  determine  any 
difference  which  had  arisen  between  the  parties. 

Ou  the  second  question,  whether  the  o<mnty  court 
judge  was  an  arbitrator,  assuming  he  had  juris<liction, 
sectien  4  of  the  Act  of  1878  refers  the  matter  of  dis- 
putes to  him  *'  as  if  he  were  an  arbitrator."  In  my 
opinion,  that  section  by  those  words  does  not  say 
that  the  county  court  judge  shall  be  the  arbitrator 
whenever  differences  arise.  It  is  merely  a  direction 
to  him  how  he  should  ia  such  a  case  act.  For  these 
reasons  prohibition  is  clearly  the  appropriate  remedy » 
and  the  application  to  us  of  the  corporation  must  be 
allowed. 

CHAmrSLL,  J.,  concurred,  and  referred  upon  the 
second  point  in  the  case  to  Hull  v.  M^Farlane,  2  C.  B. 
N.  S.  796,  where  the  trustees  of  a  burial  society  who 
were  not  "  persons  interested  "  within  the 
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of  Beotion  41  of  the  Friendly  Societies  Act,  1855,  so 
as  to  enable  them  of  their  own  accord  to  institate 
proceedings  against  the  society  in  tke  ooanty  court 
for  the  purpose  of  controlling  them  in  the  proposed 
alteration  of  their  rules,  had  applied  to  the  county 
coiurt,  and  the  judge  h&ying  entertained  the  applica- 
tion, the  Court  of  Conmion  Pleas  granted  a  prohibi- 
tion. 

Soliaitoni   for    the   corporation,  5o7e,   Turner,  A 
Knight,  for  Cripps,  Son,  A  Dash. 

Solicitor  for  the  company,  IF.  E.  Z.  Chtint. 


IN  BANKEUPTOT. 


a.  B.  Div.  ) 
(Wright,  J.)  j 


May  8,  19. 

In  re  FoKD. 
Ex  parte  The  Tbustib.  (a.) 

Bankruptcy — Pending  action — Payment  of  money  into 
court  as  condition  of  leave  to  defend — Bankruptcy  of 
defendant  before  trial — Secured  creditor  —  Title  of 
trustee — B,  8,  C,  ord,  14,  r.  6— Bankruptcy  Act, 
1883  (46  A  47  Vict.  c.  52),  as.  44,  168. 

Money  paid  into  court  as  a  condition  for  leave  io 
defend  under  ord.  14,  r.  6,  must  he  treated  as  money  paid 
in  to  abide  the  event,  and  is  a  security  to  the  plaintiff 
for  the  sum  for  which  he  may  obtain  judgment  at  the 
trial.  In  the  event  of  the  defendant  becoming  bankrupt 
before  the  action  has  been  tried,  the  money  does  not  pass 
to  the  trustee  in  the  bankruptcy,  but  must  remain  in 
court  until  the  event  has  been  decided,  either  by  trial  of 
the  action  or  by  adjudication  upon  a  proof  by  the  plaintiff 
in  the  bankruptcy. 

Application  by  the  trustee  in  the  bankruptcy  for  a 
declaration  that  he  was  entitled  to  a  sum  of  £1,000 
which  had  been  paid  into  court  by  Ford,  the  bankrupt, 
in  an  action  entitled  Jay  A  Co.  v.  Ford, 

Upon  the  15th  of  August,  1899,  Messrs.  Jay  &  Co. 
issued  a  writ  against  Ford  for  £1,116  48.  6d.  and  took 
out  a  summons  for  judgment  under  order  14.  The 
summons  was  heard  upon  the  2l8t  of  September,  1899, 
when  the  defendant  obtained  leave  to  defend  upon  an 
order  made  in  the  usual  form  as  follows :  "It  is 
ordered  .  .  •  that  the  plaintiffs  be  at  liberty  to 
sign  final  judgment  for  the  claim  endorsed  on  the 
writ,  unless  the  sum  of  £1,000  be  paid  into  court 
within  three  days."  Toe  money  was  paid  into  court, 
and  a  defence  with  a  counterclaim  was  put  in  on  the 
5  th  of  December,  1899,  and  amended  by  leave  on  the 
10th  of  January,  1900.  No  reply  was  delivered  nor 
WAS  any  notice  of  trial  given.  On  the  29th  of  January, 
1900,  Ford  filed  his  own  petition  in  bankruptcy,  and  a 
receiving  order  was  made  against  him.  He  was 
Hubsequently  adjudicated  bankrupt  and  a  trustee  was 
appointed  by  whom  this  application  was  made. 

Muir  Mackenzie  and  Sinclair,  for  the  trustee. — The 
sum  of  £1,000  paid  into  court  in  this  case  was  not  paid 
into  court  to  abide  the  event  as  in  the  case  of  Tomliu- 
son  V.  Hampson,  38  SouoiroBfl'  Joubnal  401,  but  was 
paid  into  court  to  prevent  judgment  being  levied 
against  the  defendant,  and  it  remained  the  defendant*s 
property  until  the  plaintiffs  proved  their  title  to  it. 
Tne  defendant  became  bankrupt  before  the  plaintiffs 
had  proved  their  title,  and  consequently  the  money 
U  now  the  property  of  the  trustee  in  the  bankruptcy : 
Barter  v.  Dubeux,  29  W.  B.  622,  7  Q.  B.  D.  413 ; 
Ex  parte  HaUing,  26  W.  R  182,  7  Oh.  D.  157.     The 


(a.)  Reported  by  P.  M.  Fkancxs,  Esq.,  Barrister- 
at-Law. 


plaintifEB'  right  to  the  money  has  become  meraly  a 

grovable  debt,  they  are  not  secured  creditors  becaose 
^ey  do  not  hold  "  a  mortgage  charge  or  lien  on  the 
property  of  tiie  debtor,  or  any  part  thereof,  as  a 
security  for  a  debt  due  to  them  fiom  the  debtor.**  as 
required  by  section  168  of  the  Bankruptcy  Act,  1883. 

Beed,  Q.O.,  and  Maoaskie,  for  Jay  ft  Co.— ^Ihe 
money  was  paid  into  court  to  abide  the  event ;  the 
plaintiffs  have  an  equitable  title  to  it»  aod  it  is  a 
security  to  them  to  the  extent  to  which  they  can 
establish  their  claim  :  Ex  parte  Banner,  In  re  BlMe, 
30  W.  B.  24,  17  Oh.  D.  480 ;  Ex  parte  Bouchard,  In  re 
Moqfen,  28  W.  B.  129,  12  Oh.  D.  26 ;  The  CeUa,  36 
W.  B.  540,  13  P.  D.  82 ;  In  re  Gordon,  Ex  parte 
Navalchand,  46  W.  B.  31,  [1897]  2  Q.  B.  516. 

Muir  Mackenzie  replied. 

Cur.  adv.  vmlL 

May  19.— Wbioht,  J. — Messrs.  Jay  sued  Ford  on 
the  15th  of  August,  1899,  for  £1,116  4s.  6d.,  and 
applied  for  judgment  under  order  14.  The  defendant, 
on  certain  suggestions  of  fraud,  obtained  leave  to 
defend  upon  an  order  made  on  the  21st  of  September, 
1899,  in  the  usual  form,  as  follows :  "  It  is  ordered 
that  ...  the  plaintiffs  be  at  liberty  to  sign  final 
jadgment  for  the  claim  indorsed  on  the  writ,  and 
costs  to  be  taxed  unless  the  sum  of  £1,000  be  paid 
into  court  within  three  days."  The  money  was  paid 
into  court,  and  a  defence  with  a  counter-claim  was 
put  in  on  the  5th  of  December,  1899,  and  amended 
by  leave  on  the  10th  of  January,  1900.  No  reply 
was  delivered,  nor  has  any  notice  of  trial  been  giveo. 
On  the  29th  of  January  the  defendant  filed  his  own 
petition,  and  a  receiving  order  was  made.  The  trostoe 
m  bankruptcy  now  claims  the  money  on  ttie  ground 
that,  as  be  alleges,  the  £1,000  still  remained  the 
money  of  the  baii^rupt  at  tbe  time  when  the  trustee*! 
title  accrued,  and  that  the  plaintiffs  at  that  time  and 
now  were  and  are  ordinary  creditors  for  whatever 
debt  they  may  be  able  to  prove.  I  say  nothing  abovt 
there  being  no  evidence  to  show  that  the  money  wtf 
the  bankrupt's. 

It  seems  plain  on  principle  and  on  the  authoritiei 
that  Meesrs.  Jay  are  for  the  present  entitled  to  the 
benefit  of  the  security  which  they  obtained  by  the 
order  of  the  2l8t  of  September,  1899,  and  the  pef- 
ment  into  court  in  compliance  with  this  order.  Ibf 
order  must  be  treated  as  an  order  that  the  right  to 
the  money  when  paid  into  court  shall  abide  the  event 
Bee  Bird  v.  Barstow,  40  W.  E.  71,  [1892]  1  Q.  B.  91, 
where  the  order  appears  to  have  been  in  the  warns 
form  as  in  this  case;  and  it  is  settled  that  whm 
money  is  ordered  to  be  paid  into  court  to  abide  Uk 
event  it  must  be  treated  as  a  security  that  tke 
plaintiff  shall  not  lose  the  benefit  of  the  decision  dt 
the  event  in  his  favour.  See  Ex  parte  Banner,  In  n 
Blythe;  Ex  parte  Bouchard,  In  re  Moojen;  In  n 
Tomlinson,  In  re  Gordon,  Ex  parte  NavalchamL 

The  very  object  of  such  an  order  is  that  tk 
plaintiff  shall  be  in  as  g^ood  a  position,  so  tar  as  tk 
money  paid  in  extends,  against  contingencies  sncb  m 
bankruptcy,  as  if  he  got  immediate  judgment:  sac 
the  cases  cited  show  that  where  the  plaintiff  k« 
without  default  on  his  part  failed  to  get  judgaest 
before  the  bankruptcy,  the  "  event  *'  is  the  decinoaaf 
his  right  in  the  iMUikruptcy.  The  money  must  wmm 
in  court  until  the  event  is  decided  by  the  trial  of  tk 
action,  if  that  is  to  be  tried,  or  by  adjudication  vf» 
a  proof  by  the  plaintiffs  in  the  bankruptcy. 

Application  dismissed. 

Solicitors  for  fhe  trna(ee»  NunvK  A  Pof»hu>A. 

Solicitors  for  the  respondents,  Francis  A  JoArskw 
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Ooutt  Of  tiwtah 

From  Q.  B.  Div.  ) 

(A.  L.  Smith  and  Vaughaii  [  Ang.  8. 

Williams,  KJJ.)  ) 

FUBBEB  V.  TAYIiOB.   (a.) 

Pradiee — Go$U — Order  of  county  court,  action  upon. 

An  action  cannot  be  maintained  in  the  High  Court 
upon  an  order  of  a  county  court  /or  the  payment  of 
eoits. 

Appeal  from  an  order  of  Lawranoe,  J. 

Two  interpleader  iMues  were  directed  to  be  tried  in 
a  oonnty  oourt  between  the  plaintiff  as  the  holder  of 
a  bill  of  sale»  and  the  defendant  as  an  execution 
creditor. 

The  county  court  judge  decided  in  favour  of  the 
plaintiff  and  ordered  the  defendant  to  pay  the  costs 
of  the  issues,  amounting  to  £77  168.  4d.,  to  the 
registrar  of  the  court  for  the  use  of  the  plaintiff. 

The  plaintiff,  being  unable  to  obtain  satisfaction  by 
means  of  execution,  commenced  an  action  in  the  High 
Court  to  recover  the  costs  so  ordered  to  be  paid. 

On  an  application  under  order  14  Lawrance,  J., 
gave  the  defendant  unconditional  leave  to  defend  the 


The  plaintiff  appealed. 

H,  Kiicht  for  the  plaintiff. — ^The  case  of  Berkeley  v. 
Elderkin,  1  W.  £.  305,  1  E.  ft  B.  805,  shows  that  an 
action  cannot  be  brought  in  the  High  Court  on  a 
judgment  of  a  county  court.  But  the  reasoning  of 
that  case  does  not  apply  to  an  order  of  a  county 
court  There  is  no  oecision  which  shows  that  an 
action  cannot  be  brought  on  a  final  order  of  a 
county  oourt  for  the  payment  of  a  sum  of  money. 

Ahinger^  for  the  defendant,  was  not  called  upon  to 
aigue. 

A.  L.  Smith,  L.  J.— Prior  to  the  Judicature  Bules 
no  action  could  have  been  broujg^ht  upon  a  judge's 
order.  It  has  been  held  by  this  court  that  under 
ord.  42,  r.  24,  an  action  can  now  be  brought  upon  a 
judge's  order :  Godfrey  v.  George,  44  W.  B.  245,  |18961 
1  Q.  fi.  48;  Fritehett  A  Young  v.  Englieh  and  Goloniat 
Byndioaie,  47  W.  B.  577,  [1899]  2  Q.  B.  428.  And  by 
those  decisions  we  are  bound.  IJnder  the  old  law  the 
same  doctrine  was  applicable  to  an  order  of  a  county 
court  as  to  a  judge's  order,  and  in  my  opinion  the  law 
BO  far  as  regards  an  order  of  a  county  court  remains 
as  it  was  baore.  The  action,  therefore,  is  not  main- 
tainable, and  the  appeal  must  be  dismissed. 

YAUOBAir  WiLLUMB,  L.J.,  concuRed. 

Appeal  diimiBeed, 

Solicitor  for  the  plaintiff,  B.  Furber. 

Solioitor  for  the  defendant,  J.  W.  Browne* 


Brom  Q.  B.  Div* 
(Bail  of  Halsbury,  L.O.,  and  A.  L.  [  Aug.  1. 

Smith  and  Yaughan  Williams,  L.  J  J. ' 

OODXAIf  V.  MosBS.  (a.) 

Trodioe^AwaJi^AjmeioX  from  inferioT  cowrt'-Bight 
to  ampeaC  from  High  Oourt  to  Oourt  of  Appeal — 
JwrtAidtUm  to  give  leave  to  appeal — JudioaltMre  Ad, 
1878  (86  i;  87  Vid.  c.  66),  «.  45— JtuUeorfure  Ad, 
1894  (57  A  58  Vid.  c.  16),  #.  1,  wh-eection  6. 

(a.)  Beported  by  F.  G.  BuoxXB,  Esq.,  Barrister- 
at-Law, 


Where  a  Divieional  Oourt,  c^fter  deciding  an  appeal 
from  an  inferior  oourt,  refuses  leave  to  appeal,  the  (hurt 
of  Appeal  hoe  jurisdidion  to  grant  leave  to  appeal. 

Appeal  from  a  decision  of  a  Divisional  Court 
(DarUng  and  Channell,  JJ.},  on  an  appeal  from  a 
county  court. 

The  jud^ent  of  the  county  court  was  in  favour  of 
the  plaintiff.  The  defendMit  appealed,  and  the 
Division b1  Court  affirmed  the  judflrment  of  the 
county  court,  and  refused  to  give  the  deft^ndant  leave 
to  appeal  to  the  Court  of  Appeal.  The  defendant 
applied  ex  parte  to  the  Court  of  Appeal  for  leave  to 
appeal,  which  was  granted. 

On  the  appeal  coming  on  to  be  heard,  the  plaintiff 
took  the  preliminary  objection  that,  the  Divisional 
Court  havmg  refused  leave  to  appeal,  no  appeal  lay 
to  the  Court  of  AppeaL 

Bray,  Q,0.  {Hohler  with  him),  for  the  pl^ntiff.— 
The  case  is  governed  by  section  45  of  the  Judicature 
Act,  1873,  by  which  tilie  determination  of  appeals 
from  inferior  courts  by  the  Divisional  Court  '*  shall 
be  final  unless  special  leave  to  appeal  from  the  same 
to  the  Court  of  Appeal  shall  be  given  by  the  Divisional 
Court  by  which  any  such  appeal  from  an  inferior 
court  shall  have  been  heard."  This  enactment  is  not 
repealed  by  section  1,  sub-section  5,  of  the  Judicature 
Act,  1894,  which  says  that  "  in  all  cases  where  there 
is  a  right  of  appeal  to  the  High  Court  from  any  court 
or  person,  the  appeal  shall  be  heard  and  determined 
by  a  Divisional  Court  constituted  as  ma^  be  prescribed 
by  rules  of  court ;  and  the  determinatu>n  tnereof  by 
the  Divisional  Court  shall  be  final,  unless  leave  to 
appeal  is  given  by  that  court  or  by  the  Court  of 
Appeal."  The  Act  of  1894  was  not  intended  to 
extend  the  right  of  appeal  at  alL 

Gore^Broume,  for  the  defendant.— The  case  is  within 
the  en>ress  terms  of  section  1,  sub-section  5,  of  the 
Act  of  1894.  In  the  case  of  Holland  v.  Girling, 
mentioned  in  43  Souoitobs*  Jousnal,  at  p.  600,  the 
Court  of  Appeal  held  that  they  had  power  to  give 
leave  to  appoal  from  a  judgment  of  a  Divisional 
Court  affirming  a  decision  of  a  county  court  judge 
and  refusing  leave  to  appeaL 

Earl  of  Halsbttbt,  L.C.— It  seems  to  be  dear  that 
this  question  has  already  been  decided  by  this  court, 
and  uiat  in  a  case  like  the  present  the  Court  of  Appeal 
has  power  to  give  leave  to  appeaL  The  preliminary 
objection  must  therefore  be  overruled,  and  the  appeal 
must  be  heard. 

A.  Im  Smith  and  YAUGHAir  Williams,  L.JJ., 
concurred. 

Ptdiminafry  objedion  werruUd. 

Solidtors  for  the  plaintiff,  BpeoMy,  Mun^ord,  ds  Oo,, 
for  B»  Henwood,  Horsham. 

Solicitors  for  the  defendant,  E.  B»  Kede,  tor  Down, 
8eoU,  ^  Dawn,  Dorking. 


July  30. 


Rrom  Q.  B.  Div.         \ 

(A.  li.  Smith  and  Yaugfaan  [ 

Williams,  L.JJ.)         ) 

Mavghsstib  Ship  Qaital  Co.  v.  S.  Fiabsoit  A 
SovB  (Limited),  (a.) 

ArbOraUon — Bubmiaian  to  three  arbiirator$^Power  of 
court  to  day  aetion^-Arbitraiion  Ad,  1889  (52  &  63 
Vid.  c  49),  $.  4. 

(a.)  Beported  by  F.  G.  Bvokbb,  Bsq.,  Barrister- 
at-Law. 

44 
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Section  4  of  the  Arhitraiion  Act,  1889,  applies  to  all 
euhmiseione,  including  tJiose  in  which  t?ie  reference  ia  to 
three  arbitrators. 

In  re  Smith  ft  Service  and  Nelson  ft  Sons,  39  W,  R, 
Illy  25  Q.  B.  D.  545,  distinguished. 

Appeal  from  an  order  of  Biffham,  J.,  direoting  that 
proceeding' in  the  action  Bhoiud  be  stayed. 

The  plaintiifa  were  shipowners,  and  the  defendants 
were  charterers  under  a  charter-party  which  provided 
that  any  disputes  between  the  parties  should  be 
referred  to  three  arbitrators,  one  to  be  appointed  by 
the  shipowners,  another  to  be  appoint^  by  Cbe 
charterers,  and  the  third  to  be  appomted  by  the  two 
others.    The  action  was  brought  to  recover  freight. 

Hhe  defendants  applied  under  section  4  of  the 
Arbitration  Act,  1889,  for  a  stay  of  proceedings,  and 
Bigham,  J.,  being  satisfied  that  there  was  no  reason 
whv  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  defendants  were 
ready  and  willing  to  appoint  an  arbitrator  and  to  do 
all  things  necessary  to  the  proper  conduct  of  the 
arbitration,  made  an  order  staying  the  proceedings. 

The  plaintifEs  appealed. 

Horridge,  for  the  plaintifb. — In  the  case  of  In  re 
8miih  &  Service  and  Nelson  &  Sons,  39  W.  B.  117, 
25  Q.  B.  D.  545,  the  Court  of  Appecd  held  that  the 
provisions  of  the  Arbitration  Act,  1889,  do  not  apply 
to  a  case  where  there  is  a  submission  to  tliree 
arbitrators.  The  decision  was  that  where  in  such  a 
case  either  of  the  parties  refuses  to  appoint  an 
arbitrator  the  court  has  no  power  to  order  mm  to  do 
so.  Lord  Bsher,  M.B.,  said  that  as  the  reference  in 
that  case  was  to  three  arbitrators,  it  was  obvious  that 
the  case  did  not  come  within  sections  4,  5,  or  6.  And 
lindley,  L.J.,  said  the  same  thing.  The  court  ought 
not  to  stay  this  action  and  compel  the  plaintifb  to  go 
to  a  tribunal  which  the  court  has  no  power  to  enforce. 

Ellis  HiU,  for  the  defendants,  was  not  called  upon 
to  argue. 

A.  L.  SmTH,  L.  J.— I  do  not  see  any  reason  why 
this  action  should  not  be  stayed.  The  case  of  In 
re  Smith  &  Service  and  Nelson  &  Sons  does  not  govem 
this  case  at  all.  It  was  there  held  that  there  was  no 
power  conferred  on  the  court  by  the  Arbitration  Act 
to  appoint  one  arbitrator  of  three.  This  is  not  an 
application  to  appoint  one  of  three  arbitrators;  it 
is  an  application  to  stay  the  action.  Section  4  is 
perfectly  general  in  its  terms,  and  is  not  limited  to 
any  particular  classes  of  submissions;  and  "sub- 
mission *'  is  defined  by  section  27  to  mean  a  written 
agreement  to  submit  present  or  future  differences  to 
fu^xitration,  whether  an  arbitrator  is  named  therein 
or  not.  I  think  that  there  was  jurisdiction  to  make 
the  order,  and  that  it  was  rightly  made. 

Yauohan  Williams,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  BowcUffes,  Bawle,  A  Co,, 
for  HUl  A  Dickinson,  Liverpool. 

Solicitors  for  the  defendants,  Jaques  A  Oo.,  for 
Samud  WrighJtA  Co.,  Bradford. 


Jane  19. 


From  Chan.  Diy.  ^ 

(Lord  Alverstone,  M.B.,  and  > 

Bigby  and  Collins,  L.JJ.]    ) 

Attobnby-Genb&al  v.  Haitwbll  Ubban  DisnucT 
CouNon..  (a.} 

Local  government — Public  health — Compuisory  purehttae 
of  land — User  for  different  purpose —Order  of  Local 
Government  Board— Public  Health  Act,  1875  (38db29 
Vict.  c.  55),  s,  175. 

A  direction  by  the  Local  Oovemment  Board  under 
section  175  of  the  Public  Health  Act,  1875,  that  lamd 
which  has  been  acquired  by  a  local  auXheriiy  for  specific 
purposes,  but  is  not  required  for  those  purposes,  shaU  nai 
be  sold,  cannot  authorize  a  permanent  user  of  the  land 
for  purposes  other  than  those  for  which  it  was  originally 
acquired. 

Decision  of  Eekewich,  J.  {reported  ante,  p,  09], 
affirmed. 

This  was  an  appeal  from  a  decision  of  Kekewioht  J* 
(reported  ante,  p.  69). 

The  question  mvolved  was  whether  a  local  authori^ 
could  hold  land  acquired  by  them  for  specific  porpoaes 
free  from  any  restriction  as  to  user  if  the  land  was 
not  required  for  those  purposes,  the  Looal  Govecnmflnt 
Board  having  directed,  under  section  175  of  the  Poblio 
Health  Act,  1875,  that  it  should  not  be  edld.  The 
action  was  brought  by  the  Attomey-Qeneral  at 
the  relation  of  Lord  Jersey,  with  Lord  Jersey  as 
co-plaintiff,  under  the  following  dronmstanoes : 

In  1881  the  Brentford  Union,  as  the  then  muiairy 
authority  for  the  Hanwell  district,  acquired  under 
section  176  of  the  PubUc  Health  Act,  1875,  about 
twelve  acres  of  land  in  the  parish  of  HanweD 
belonging  to  Lord  Jersey  "  for  the  disposal  of  fiio 
sewage  of  the  parish  of  Hanwell  in  their  distiiet**' 
This  purchase  was  sanctioned  by  the  Local  GkrrenimflBt 
Board  on  the  petition  of  the  sanitary  authozityy  nd 
after  an  inquiry  as  to  its  propriety. 

The  greater  part  of  the  land  so  acquired  was  iiaed 
exclusively  for  the  sewage  purposes  oantemplated ; 
but  in  1896  the  defendants,  as  the  suooeasors  of  tiie 
Brentford  Sanitary  Authority,  proposed  ntiliiBng 
about  two  acres  of  the  land,  which  had  been  found  to 
be  unsuitable  for  sewage  j[nirposes,  for  the  ecectioe 
of  a  hospital  for  infectious  disoagog  other  ^batt 
small-pox. 

A  public  inquiry  was  held  on  the  17th  of  DeceBiber, 
1896,  by  a  Local  Qoyemment  Board  inspeotoTt  ^^d 
the  result  was  that  by  an  order  under  the  aeal  oi  dis 
board,  and  dated  the  3rd  of  April,  1897,  iht  board 
directed  that  the  two  acres  acquired  **  for  purpoess  ol 
sewage  disposal,"  but  which  were  not  "  required  for 
such  purposes,"  should  be  retained  hv  the  ooonoil  ai 
a  site  for  the  erection  of  a  hospital  for  infeotsom 
diseases  other  than  small-pox.  The  phdntiflb  them- 
upon  brought  the  present  action,  claiming  an  injune- 
tion  to  restrain  Uie  defendants  from  erecting  ttt 
hospital  on  the  land,  or  from  using  the  same  as  fti 
site  for  any  such  hos|Atal,  on  the  ftovad  that  thav  so 
doing  would  be  a  nuisance  or  injury  to  the  p^««"^ 
the  Earl  of  Jersey,  or  his  tenants,  or  his  ndjaoflDt 
lands.  The  defendants  denied  that  the  ptopomd 
hospital  would  be  a  nuisance,  and  reUed  on  ttie  otder 
of  the  3rd  of  April,  1897. 

The  case  mainly  turned  on  the  effect  of  seotionB  Hi 
and  295  of  the  Public  Health  Act,  1876.  Seotion  175 
provides,  inter  alia :  *'  Any  lands  acquired  by  a  kMsl 
authority  in  pursuance  of  any  powers  in  this  Aot  eon- 
tained,  and  not  required  for  the  purpose  lor  wUoh 
they  were  acquired,  shall  (unless  tae  Tiooal  Qovm- 

(a.)  Beported  by  J.  I.  STntUNO,  Bsq.. 
at-Law. 
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i«nt  Board  otherwise  direct)  be  sold.  .  .  •" 
aotion  296  provides :  *'  All  orders  made  by  the  Local 
loTenunent  Board  in  porsnance  of  this  Act  shall  be 
inding^  and  oonolnsive  in  respect  of  the  matters  to 
rhioh.  they  refer." 

Kekewioh,  J.,  held  that  the  defendants  were  not 
ntitled  to  use  the  land  for  purposes  other  than  those 
or  w^hioh  it  was  originally  acquired,  and  granted  the 
Djtmotion  asked  for. 

The  defendants  appealed. 

Warrington,  Q,0,,  and  SiaUard,  for  the  appellants. 
—After  tiie  Local  Gk)Temment  Board  has  given  a 
lireotion  that  land  is  not  to  be  sold  the  local  autiiority 
Mm  keep  the  land  free  from  any  restriction  as  to  nser. 
rhere  ia  no  case  which  decides  that  land  retained 
under  aeotion  175  of  the  Public  Health  Act,  1875, 
Mmnot  be  used  except  for  the  special  purpose  for 
i^hioh  it  "WBB  originally  bought.  Iii  Attorney-General 
9.  Corporation  of  SoutJiampton,  1  Giff.  363,  8  W.  B. 
Oh.  Ihg,  2,  there  was  a  special  trust  attached  to  the 
land,  and  the  case  only  decides  that  where  land  is 
held  on  a  npedal  trust  it  cannot  be  used  for  any  other 
pDzpoae.  So  also  in  Attorney-General  v.  Corporation 
of  Sunderland,  24  W.  B.  991,  2  Oh.  D.  634,  there  was 
no  question  but  that  the  land  could  only  be  used  for 
the  partioiilar  purpose  for  which  it  was  acquired. 
But  there  is  no  case  where  the  land  was  not  wanted 
for  the  purpose  for  which  it  was  acquired,  and  in 
AUomey-Oeneral  v.  Teddington  Urban  District  Council, 
46  W.  S.  88,  [1898]  1  Oh.  66,  it  was  admitted  that 
the  land  mi^ht  eventually  be  needed  for  the  purpose 
for  which  it  was  acquired.  [Lord  Alysbstonb, 
M.B. :  Oan  a  mere  direction  under  section  175  to 
retain  land  get  rid  of  statutory  restriction  ?]  It  can, 
beoaufle  otherwise  the  land  would  simply  lie  waste, 
^nie  reason  in  the  Teddington  ease  that  only  a  tempo- 
rary user  was  allowed,  was  that  the  laud  would 
eventually  be  needed  for  its  proper  purposes;  but 
here  it  is  not  needed  for  sewage  purposes  at  all. 

BenshaWf  Q.C.,  and  Howard  Wright,  for  the  plain- 
tiib. — ^The  acquisition  of  land  under  section  176  is 
hedfi^  round  with  provisions  in  the  vendor's  interest, 
and  it  cannot  have  heen  intended  to  get  rid  of  these 
by  a  mere  direction  to  retain  the  land  unsold.  The 
object  of  section  175  was  to  avoid  the  necessity  of  a 
sale  whioh  might  cause  inconvenience,  as  in  the  Ted- 
dington  case.  If  the  land  is  not  sold  and  is  not 
required  for  its  proper  purpose  it  can  be  let.  The 
Local  Government  Board  have  no  power  to  remove 
any  restzictions  as  to  user,  and  no  direction  of  theirs 
can  alter  the  rights  of  third  parties. 

Warrington,  Q.C;  replied. 

Lord  AiiYEBSTONE,  M.B. — In  this  case  I  have  felt 
considerable  difficulty  in  the  course  of  the  argument 
and  I  do  not  think  it  could  be  regarded  by  any  means 
as  a  perfectly  dear  case ;  but,  after  the  best  considera- 
tion I  can  ffiye  to  the  matter,  I  think  the  judgment 
of  Kekewioh,  J.,  is  riffht  and  ought  to  be  affirmed. 
^  It  anpears  that  in  uxe  year  1881  the  predecessors  in 
title  of  the  d^endants,  the  urban  authority,  exercised 
the  compulsory  powers  of  the  Public  Health  Act  of 
1875  and  purchased  from  Lord  Jersey,  under  the 
provisions  of  tiie  176th  section,  a  certain  quantity  of 
land.  It  is  important  to  point  out  that  under  that 
Motion  provision  is  made  for  the  protection  of  persons 
whose  land  is  intended  to  be  purchased  compulsorily 
by  requiring  a  full  advertisement  of  the  nature  of  the 
undeitaking  and  requiring  a  petition  to  the  Local 
Government  Board  to  state  the  purposes  for  which 
the  land  is  required;  and,  by  the  orovisional  order, 
ooofirmed  by  Act  of  Parliament,  under  which  the  pre- 
oeoessors  of  the  defendants  obtained  power  to  acquire 
the  land,  it  is  expressly  recited  that  the  guardians  of 


the  poor  of  the  Brentford  Union  required  to  purchase 
and  take  lands  for  the  disposal  of  the  sewase  of  the 
parish  of  Hanwell.  I  thmk  it  must  be  taken  that 
unless  that  which  has  happened  subsequently  by  virtue 
of  the  175th  section  alters  the  rights  of  the  parties, 
the  defendants,  or  rather  their  predecessors  and 
therefore  the  defendants,  acquired  the  land  under 
statutory  powers  and  for  statutory  purposes,  namely, 
for  the  purpose  of  using  it  for  the  ^sposal  of  sewage. 

It  appears  that  two  acres  of  this  land,  either  from 
the  point  of  view  of  level  or  from  other  local  circum- 
stances, was  not  fitted  to  be  used  for  sewage  purposes, 
and  thereupon  the  Hanwell  Authority  in  the  year 
1897,  or  thereabout,  contemplated  acquiring  more  land 
from  Lord  Jersey,  as  to  which  no  question  arises.  The 
idea  occurred  to  them  that  they  might  use  these  two 
acres  not  for  anything  in  conneistion  with  sewage,  but 
for  the  purpose  of  establishing  an  isolated  hospital, 
and,  as  was  very  frankly  stated,  they  took  steps  to 
borrow  money  to  erect  a  permanent  hospital  on  this 
land,  not  a  mere  temporary  user  whue  the  land , 
was  not  required  for  sewage  purposes.  It  is  not 
necessary  to  go  through  the  formalities  of  the  steps 
that  were  taken  whidi  led  up  to  an  order  of  the  3rd 
of  April,  1897,  whereby  the  Local  Government 
Board  having  redted  the  application  to  them  under 
section  175  that  the  land  which  formed  part  of  the 
land  required  by  the  Local  Board  of  Hanwell  for 
the  purpose  of  sewage  disposal,  but  which  is  not 
required  for  such  purposes,  shall  be  retained  by  the 
council  as  a  site  for  the  erection  of  an  hospital  for 
infectious  diseases,  the  Local  Government  Board 
directed  that  Ihat  land  should  be  retained  by  the 
council  as  a  site  for  the  erection  of  an  hospital  for 
infectious  diseases  other  than  small-pox. 

I  ought  to  say  that,  in  my  opmion,  no  special 
weight  and  no  special  authority  can  be  given  to  the 
woras  that  are  added  there — ^namely,  the  words 
directing  the  land  to  be  retained  by  the  council  as  a 
site  for  the  erection  of  an  hospital  for  infectious 
diseases  other  than  s^iall-pox.  It  could  not  be,  nor  is 
it  suggested  that  by  virtue  of  any  im^Ued  or  expressed 
authority  the  Local  Government  Board  had  any 
powers  to  enforce  against  an  unwilling  person  or 
persons  who  could  otherwise  have  objected  to  it  the 
establishment  of  an  hospital  for  infectious  diseases. 
But  what  is  said,  and  it  is  a  point  that  gave  me 
considerable  difficulty,  is  that  the  order  is  an  order 
that  must  be  taken  to  be  made  under  section  175, 
and  on  its  face  it  purports  to  be  so,  and  that  that 
beinff  so  it  is  a  direc^on  that  the  Hanwell  Authority — 
the  defendants— may  retain  the  land  as  their  own, 
and  that  retaining  the  land  they  are  entitled  to  use 
the  land  for  any  pun>oses  for  wmch  they  can  lawfully 
use  the  land  whioi  belongs  to  them,  and  if  one  was 
able  to  gather  that  that  was  the  intention  of  the  Act 
of  Parluument  frcon  the  sections  whioh  prescribe  the 
wav  in  which  the  land  shall  be  compulsorily  acquired 
and  subsequently  used,  there  woula  appear  to  be  at 
first  sight  a  good  deal  to  be  said  for  that  argument. 

In  my  opinion,  the  language  of  section  175  is  not 
sufficient  to  enable  the  urban  authority  to  apply  the 
land  permanently  for  a  purpose  whidi  is  cli£forent 
from  that  for  which  it  was  origmally  acquired.  I  think 
the  provisions  of  section  176  and  the  scheme  of  the 
Act  referring  to  the  acquisition  of  land  are  very 
important.  The  district  authoritjr  have  a  limited 
authority.  They  possess  powers  which  are  given  them 
by  Act  of  Parliament,  or  it  may  be  by  ordm  that  the 
liocal  Government  Board  have  made  pursuant  to  the 
provirions  of  the  Act  of  Parliament.  Their  power  to 
acquire  land  compulsorily  is  to  acquire  it  for  speoiflc 
purposes,  and  I  think  as  long  as  they  hold  it  with- 
out fresh  statutory  authority  they  can  only  hold  it 
for  those  purposes.    I  think  th^t  th()  doctrine  and 
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prinoiple  in  the  SoviJiampton  case  would  apply — I  do 
not  know  that  this  was  seriously  disputed  by  the 
appellants — ^namely,  that,  with  regard  to  the  land  as 
to  which  statutory  power  has  been  given  to  the  board 
to  apply  it  for  sewage  or  other  purposes  (I  will  take 
sewage  purposes  in  this  instance),  the  whole  of  the 
negotiation  and  contract  for  compensation  proceeding 
upon  that  basis,  they  hold  the  hind  subject  to  that 
restriction.  I  do  not  in  any  way  base  my  judgment 
upon  anything  in  the  conveyance,  because  it  has  not 
been  seriously  pressed  upon  us,  nor  do  I  understand 
it  was  pressed  in  the  court  below.  I  think  the  real 
rights  depend  upon  and  are  governed  by  the  statute. 

That  being  so,  we  must  consider  what  is  the  mean- 
ing of  the  words,  and  what  is  the  position  when, 
setting  aside  all  the  special  directions  about  a  hospital, 
the  Local  Govezimient  Board  have  directed  that  the 
land  should  not  be  sold.  As  I  ventured  to  point  out 
in  the  course  of  the  argument,  I  can  imagme  many 
reasons  why  it  is  desirable  {hat  the  land  should  be  in 
the  hands  of  the  local  authority,  even  though  they 
can  only  use  it  permanently  for  purposes  consistent 
with  the  purposes  for  which  they  originally  acquired 
the  land.  It  might  be  very  undesirable  to  have  a 
third  owner  coming  in,  or  an  adverse  owner 
comins  in,  and  building  houses  or  getting  Con- 
trol of  or  acquiring  riffhts  against  some  particular 
mode  of  user  of  the  land,  and  I  can  well  conceive  that, 
quito  apari;  from  the  right  to  use  it  for  any  purposes 
which  they  are  entitled  to  use  the  land  for,  there 
might  be  many  cases  in  which  it  would  be  right,  and 
when  the  Local  Government  Board  might,  in  their 
discretion,  think  it  would  be  right,  t£at  the  land 
should  not  be  sold.  But,  at  any  rate,  it  seems  to  me 
that  it  is  too  strong  to  suggest  that,  under  a  provision 
which  is  merely  intended  to  control  the  question  of 
whether  the  land  shall  or  shall  not  be  sold,  you  can 
import  into  that  the  power  of  the  district  authority — 
the  purchasing  body — ^to  use  it  for  a  purpose  wholly 
inconsistent  with  the  purpose  for  which  it  was 
originally  acquired. 

I  think  there  still  remains  afiPecting  the  rights  of 
both  parties  the  limit  which  was  put  upon  a  body 
•with  muited  authority  to  buy  under  the  provisions  of 
section  176  for  certain  special  purposes,  and  that  we 
cannot  say  when  there  has  once  been  given  a  direction 
that  they  need  not  sell  the  land,  that  they  hold  it 
absolutely  unfettered  and  free  so  that  they  can  use  it 
as  though  it  were  any  other  piece  of  land  that  they 
had  acquired  not  under  compulsory  powers,  or  that 
they  had  acquired  by  agreement  with  some  person 
who  was  wiUing  to  sell  them  land.  I  am  not,  of 
course,  to  be  supposed  to  be  dealing  at  all  with  a  case 
of  some  temporarv  user  of  the  lan£— beneficial  user  of 
the  land— either  by  letting  or  otherwise.  I  am  deal- 
ing with  the  case  before  us,  which  is  the  intention  of 
the  defendants  to  permanently  turn  two  acres  of  this 
land  to  a  purpose  to  which  it  was  not  intended  to  be 
turned,  and  to  which  they  had  no  power  to  turn  it 
apart  from  this  direction  of  the  IxKsal  Government 
Board.  I  think  it  would  be  giving  powers  to  the 
Local  Government  Board  to  affect  and  control  the 
righte  of  parties  who  have  never  been  heard  and  have 
had  no  statutory  opportunity  of  being  heard  on  the 
matter  to  a  greater  extent  than  ought  to  be  given. 
In  any  event,  I  think  that  it  would  require  much 
stronger  words  than  that  simple  direction  that  the 
land  shall  not  be  sold  to  enable  the  defendants  to 
exercise  a  power  over  this  plot  of  land  for  the  purpose 
which  they  desire. 

For  these  reasons,  I  think  the  appeal  should  be 
dismissed. 

ElGBT,  L.  J.— I  am  of  the  same  opinion.  What  is 
weighing  with  me— not  that  I  suppose  there  is  any- 


thing other  than  bond  fide  in  the  condnot  of  ttis 
authority— is  that  it  would  give  such  an  opening  lor 
manipulating  these  sections  ox  the  Act  for  unjuslinabto 
purposes.  People  might  say :  '*  We  will  obtain  land 
for  a  sewage  farm;  we  had  better  take  mote 
than  we  want,  or  something  that  we  do  not 
want,  in  order  that  we  may  erect  an  hoBpttaL** 
I  do  not  for  a  moment  suggest  that  that  wag  in 
the  minds  of  this  local  authority ;  but  if  it  is  lawful, 
why  should  not  it  be  carried  out  P  They  say :  *'  Some 
objection  might  be  taken  to  the  hospital,  but  we 
should  be  free  to  build  that  when  we  have  the  land  and 
get  liberty  to  retain  it,  and  than  we  oaa  apply  it  to 
any  purpose  for  which  we  are  authorized  t^  Aot  of 
Parliament  to  apply  land.*' 

I  think  for  the  reasons  that  have  been  given  1^  fte 
Master  of  the  Bolls,  and  having  regard  to  tiuM 
considerations,  the  appeal  ought  to  be  diamiflsedi 

CoLLiKS,  L.  J. — I  also  am  of  the  same  opinion. 

^tthasolic 


think  that  any  other  dedsion  would  defeat  1 
of  the  Public  Health  Act. 

It  is  dear  that  this  land  was  aoquired  in  the  first 
instance  for  a  particular  purpose  of  user — tiam6ly»  lor 
the  purpose  of  a  sewage  farm.  It  is  also  dear  law 
that  having  been  aoqunred  for  that  purpoee  it  oodd 
not  have  been  diverted  to  any  other  purpose,  and  it 
seems  to  me  that  the  scheme  of  the  Pablio  Qeal^ 
Act  in  sections  175  and  176  is,  that  when  land  has  to 
be  purchased  under  compulsory  powers,  that  oaa  oiify 
be  done  after  full  notice  by  advertisement,  apprisiiig 
the  persons  interested  about  what  ii  intended  to  be 
done,  and,  in  particular,  apprising  the  person  from 
whom  the  land  is  to  be  tE^en,  as  it  does  in  sub- 
section 3,  of  the  purposes  for  whioh  tfaey  an 
acquiring  it,  and  that  the  scheme  involvvs 
that  there  can  be  no  oompuLiory  purchase  of  land 
unless  the  person  from  whom  the  land  is  to  be  taken 
has  full  information  as  to  the  purposes  for  which  it  ii 
required.  Obvioudy,  that  beobmes  one  ol  the  most 
important,  if  not  the  most  important  factor  in  the 
question  as  to  what  compensation  is  to  be  paid  to  lun 
on  such  a  purchase. 

Now,  those  being  the  conditions  whidi  the  IisgiB- 
lature  has  imposed  for  the  acquidtion  of  land  oom- 
pulsorily,  it  would  be  an  extraordinary  thin^  if  they 
permitted,  in  the  same  code,  land  to  be  aoquired  win 
all  those  formalities  and  with  distinct  information  as 
to  the  purposes  for  which  it  is  required  to-day,  and 
then  a  sudden  change  arising,  of  wh&di  I  ooaU 
easily  ffive  an  instance,  which  renders  it  no  longer 
required  for  that  purpose,  they  permitted  that, 
notwithstanding  these  formalities  interposed  to 
protect  the  vendor,  the  purpose  may  m  wholly 
changed  for  one  mudi  more  injurious  to  the  Tsndoc 
and  which  would  have  led  posdbly  to  his  gettiiy 
double  the  compensation  he  did  reodve,  and  that  it 
should  be  competent  for  the  locd  anthority  witfaooi 
any  further  evidence  and  without  any  further  notioe 
and  without  any  further  inquiry  to  do  that. 

Take  this  instance,  wluch  is  not  at  aU  aa 
uncommon  one:  Supposing  they  aoquired  laod 
compulsorily  with  sJl  the  proper  foacmaHtiM 
under  tiie  175th  section  for  the  purpose  ol  a  puUie 
recreation  ground;  and  within  a  year  afterwards  soeas 
neighbouring  owner  makes  them  a  free  gift  d 
land  in  some  other  place  equally  or  more  oonveoient 
for  the  purposes  of  a  recreation  ground  and  thef 
accept  it,  with  the  result  that  the  land  oiiciBallj 
purchased  for  the  recreation  ground  is  no  Ioqm 
required  for  the  purpose,  so  that  the  provisiona  of  tts 
175th  section  obugea  them  to  sdl  it  sabjeot  to  the 
clause  which  Mr.  Warrington  so  much  relied  oek— 
''unless  otherwise  directed  by  the  Local  QoivennMnt 
Board"— is  it  to   be  suggested  that  the  Loori 
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]k>^eniziient  Board,  by  intervening  and  relieving  them 
brojn.  the  obligation  of  aelling,  shall  enaUe  them  to 
inxn  that  into  a  sewage  farm  which  was  bought  for 
bhe  purpose  of  a  recreation  gronnd  ?  To  hold  that, 
Rroufcl  M  to  hold  that  the  subsidiary  clause  in  the 
^restliesis  in  section  175  defeats  the  whole  of  the 
loheme  of  the  code  contained  in  the  176th  section. 
[t  seems  to  me  that  due  e£EiBct  can  be  given  to  the 
ivoxda  in  that  para^ph  consistent  with  the  main 
loheme,  smd  that  it  u  not  necessary  to  say  that  by  a 
parenthesifl  the  local  authority  is  enabled  to  defeat 
Aie  purpose  of  the  Act.  It  seems  to  me,  as  the 
Maater  of  the  Bolls  has  pointed  out,  that  these  words 
•<  nulesfl  otherwise  directed  by  the  Local  Government 
Board,'*  are  simply  words  introdaoed  to  qualify  the 
eadf^enoyot  the  section  compelling  a  sale  there  and 
then*  There  may  be  instances  where  the  local 
anthority,  for  instance,  may  be  absolutely  assured 
that  they  do  not  require  the  land  in  question 
ior  the  purpose  for  which  it  was  acquired, 
and,  nererthetess,  the  Local  Goverument  Board 
authority  may  not  be  absolutely  of  the  same 
QpiTiion,  and,  without  formulating  an  opinion  that  it 
U  not  so  required,  may  think  it  necessary  to  interpose 
■ome  delay  before  a  sale  takes  place.  That  is  a 
perfectly  oonoeivaUe  instance  in  which  they  might 
fairly  and  properly  exeroiBe  that  power,  and  a  case  for 
whum  it  would  be  quite  reasonable  for  the  Legislature 
to  provide  something  to  mitigate  the  absolute  exigency 
of  the  obligation  to  sell. 

Now,  in  the  case  before  us,  it  seems  to  me  that  the 

local  authority  have,  by  introdudnff  the  condition 

upon  which  these  lands  are  to  be  held,  attempted  to 

do  noinething  that  is  entirely  outside  their  power 

under  this  Act,  and  that  there  is  no  provision  iu  this 

Act  for  the  purpose  of  not  merely  suspending  the 

rigiht  to  sell,  but  of  designating  the  purpose  for  which 

that  right  to  sell  shomd  be  suspended ;  and  if  that 

order  were  tried  by  the  condition  appended  to  it — 

namely,  the  condition  that  it  should  be  applied  for  a 

hospital — ^it   seems  in  my   judgment,  speaking  for 

mfweii,  that  that  order  would  be  lUtra  viresy  and  Mr. 

Wanington  does  not  contend,  at  all  events,  that  it 

carries  any  further  weight  by  the  added  condition 

as  to  the  purpose  to  which  it  was  to  be  applied.    He 

dxveats  the  order  of  that  condition  appended  to  it, 

and  says  that  he  stands  simply  upon  their  general 

rights   as  a  local  authority  in   possession   of  land 

unfettered;  but  it  seems  to  me  that   they  cannot 

possess  themselves  of  land  through  this  machinery 

without  going  through  the  process  indicated  by  the 

176th  section  of  the  Act    To  hold  otherwise  would,  I 

think,  be  to  defeat  the  object  of  the  Act.    I  therefore 

agree  that  this  appeal  must  be  dismissed. 

Bdioitors,  Warrm  B.  Jamea  ;  FrethflddB  ^  Co. 


May  18. 


From  0.  B.  Biv.  1 

(Webster,  M.B.,  and  Bigby  V 

and  Collins,  L.JJ.}       j 

In  re  Ely. 
Ex  parte  Thb  Tbustee.  (a.) 

Bankrvptcf^ — Fraudtileni  trana/er  of  hwintM  to  com- 
pany —  Avoidance  by  truetee  —  OonverHon  —  Waiver 
of  tcrt — Aceowit  against  directore  as  well  tie  company 
—  No  proJUa  remaining  in  hande  of  directors  — 
Liahiliiy  of  directors  to  account* 

Where^  in  the  case  of  a  conversion  by  two  joint  tort- 
feasors,  one  of  whom,  as  between  themselves,  has  acted  as 

(a*)  Bsported  by  J.  E.  MoBBis,  Esq.,  Barrister- 
at-Law. 


principal  and  one  as  agent,  the  injured  party  elects  to 
UHiive  his  remedy  for  damages  against  the  agent  and  to 
proaxd  against  him  by  way  of  account,  the  injured  party 
is  entitled  to  demand  from  such  agent  an  cuxount  of  so 
much  of  the  converted  property,  or  of  its  proceeds,  cls  may 
still  be  actually  remaining  in  the  agents  hands  at  the 
time  of  taking  the  account.  But  he  is  not  entitled  to 
demand  an  account  of  so  much  of  the  converted  property, 
or  of  its  proceeds,  <u  svch  agent  nets  duly  Jiandea  over,  in 
the  course  of  his  agency,  to  his  principal. 

Appeal  from  the  decision  of  a  Divisional  Court. 
Stephen  Ely  formerly  carried  on  a  drapery  business 
at     Christchuroh    Boad,    Bournemouth,     and    was 
indebted  in  1899  to  the  firm  of   Arthur  ft  Co.,  of 
Glasgow,  in  a  sum  of  about  £20,600. 

On  the  8th  of  August,  Messrs.  Arthur  &  Co.  com- 
menced an  action  against  Ely  for  £809,  due  to  them 
on  three  dishonour^  bills  of  exchange. 

On  the  4tii  of  September  Ely  aereed  with  one 
Boantree  for  the  sale  to  the  latter  of  nis  business,  in 
order  to  convert  it  into  a  limited  company. 

On  the  25th  of  September,  this  company  was 
registered  under  the  title  of  Stephen  Ely  ft  Co. 
(lamited),  and  on  the  26th  of  September  the 
company  adopted  the  contract  of  sale  already  men- 
tioned of  the  4th  of  September. 

On  the  29th  of  September  judgment  was  obtained 
against  Ely  in  the  action  commenced  against  him  by 
Messrs  Arthur  ft  Co.,  and  on  the  20th  of  November, 
Ely  was  adjudicated  a  bankrupt  in  proceedings  based 
upon  this  judgment. 

On  the  4th,  8th,  and  26th  of  December,  various 
transfers  of  the  bankrupt's  property  were  m^de  to  the 
company  in  pursuance  of  the  agreement  of  the  4th  of 
September. 

The  county  court  judge  at  Poole,  in  Dorsetshire, 
on  the  application  of  the  trustee  in  the  bankuptoy 
of  Ely,  (1)  set  aside  the  sale  to  the  company 
carried  out  in  pursuance  of  the  agreement  of 
the  4th  of  September,  on  the  ground  that 
the  same  was  a  fraudulent  conveyance  under  section 
4,  sub-section  1  (b)  of  the  Bankruptcv  Act,  1883; 
(2)  declared  that  the  business  of  the  bankrupt  had 
vested  in  the  trustee  as  from  the  4th  of  September ; 
and  (3)  ordered  that  (a)  the  company  should  deliver 
up  and  pay  to  the  trustee  the  property  and  assets  of 
the  bannupt,  and  that  [b]  each  of  the  five  directors 
personally  should  deliver  and  pay  to  the  trustee  all  of 
such  property  and  assets  as  were  then,  or  had  been, 
and  should  account  for  such  parts  thereof  as  had  been, 
but  were  not  then,  in  the  possession  or  control  of  each 
of  the  five  directors. 

The  Divisional  Court  (Wright  and  Fhillimore,  JJ.), 
on  appeal,  on  the  15th  of  March,  1900,  whilst 
confiiming  the  rest  of  the  ludgment,  varied  it  so  far 
as  related  to  the  personal  liabili^  of  the  five  directors, 
on  the  ground  tnat  there  was  no  evidence  that  the 
directors  had  in  any  way  acted  mala  fide  or  assisted 
the  bankrupt  to  defraud  his  creditors;  and  on  the 
further  ground  that,  although  they  must  account  for 
the  property  of  the  debtor  actually  still  in  their  hands, 
vet  they  could  not  be  caUed  to  account  for  what  they 
had  di^sed  of  in  good  faith  and  in  the  ordinary 
course  <^  business.  Tt  was  admitted  that  the  directors 
retained  in  their  own  hands  none  of  the  assets  and 
property  of  the  bankrupt. 

Against  this  variation  of  the  judgment,  the  trustee 
in  bankruptcy  now  appealed. 

Neville,  Q.C,  and  Muir  Mackenzie,  for  the  appellant. 
— In  cases  of  conversion  the  injured  party  is  at 
liberty  either  (a)  to  proceed  against  the  tort-feasor  for 
damages  in  tort ;  or  {Jb)  to  waive  the  toit,  elect  to 
treat  the  wrong*doer  as  his  agent,  and  claim 
iron    hhn    an    aoooont    for    moneys    had    and 
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received :  Smith  v.  Baker,  L.  E.  8  C.  P.  360.  21  W.  E. 
Dig.  260.  He  is  at  liberty,  moreover,  to  proceed 
againat  those  who  have  converted  as  mere  agents 
equally  with  those  who  have  converted  as  principals : 
Stephens  v.  ElwaLl,  4  M.  &  Bel.  259 ;  McEntire  v.  Potter, 
37  W.  E.  607,  22  Q.  B.  D.  438,  at  p.  441 ;  Barker  v. 
Fmlong,  39  W.  E.  621,  [1891]  2  Oh.  172 ;  Consolidated 
Co.  V.  Curtis,  40  W.  E.  426,  [1892]  1  Q.  B.  496,  at  p. 
497  (distinguishing  Turner  v.  Hodcey,  56  L.  J.,  Q.  B. 
301,  35  W.  E.  Dig.  209);  Betts  v.  De  Vitre,  16  W.  E. 
529 ;  Bollen  and  Leake  on  Pleading  (5th  ed.,  1897),  p. 
300.  The  innocence  of  the  tort-feasor,  whether 
principal  or  agent,  is  quite  immaterial:  Hollins  v. 
Fowler,  L.  E.  7  H.  L.  757,  23  W.  E.  Dig.  238.  The 
conversion  refers  back  to  the  4th  of  September,  and 
the  appellant  asks  for  an  account  of  the  property  as  it 
came  into  the  hands  of  the  company  and  directors  on 
that  date.  The  appellant  is  not  concerned  with  what 
has  happened  to  it  since — it  is  immaterial,  for  instance, 
whether  any  part  of  it  does,  or  does  not  now  remain 
in  the  possession  of  the  directors. 

They  also  referred  to  Smith  v.  Sleap,  12  M.  &  W. 
586,  and  In  re  Eirth,  47  W.  E.  243,  [18991  1  Q.  B. 
612. 

Herbert  Beed,  Q,C,,  taid  Cooper  Willis,  for  three  of 
the  respondent  directors. — ^The  trustee  is  entitled  to 
a  real  account  of  the  proper^  as  it  stands  at  the  time 
of  his  taking  the  account.  He  is  not  entitled  to  an 
account  of  the  property  as  it  stood  on  the  4th  of 
September,  when  it  was  taken  over  by  the  company. 
To  demand  an  account  of  the  property  as  it  stood  on 
the  4th  of  September,  is  practically  to  proceed 
against  the  directors  by  way  of  tort,  which  he  has 
elected  not  to  do ;  and  having  once  elected  to  waive 
the  tort  he  is  not  at  liberty  to  change  his  mind : 
Smith  V.  Bodson,  4  T.  E.  211 ;  Smith's  Ceading  Gases 
(9th  ed.).  Vol.  II.,  p.  138 ;  Evi  parte  Vaughan,  33  W.  E. 
151,  14  Q.  B.  D.  25. 

E,  Clayton,  for  two  of  the  respondent  directors. 

Neville,  Q.C,  in  reply.— There  has  never  been  any 
such  election  here  as  me  respondents  allege :  Bice  v. 
Beed,  [1900]  1  Q.  B.  54. 

Websteb,  M.E. — Some  very  important  questions 
of  law  have  arisen  in  the  present  case,  but  I  do  not 
feel  it  necessary  to  deal  with  them  all.  [His  lordship 
stated  the  facts.]  Now  we  have  had  an  interesting 
argument  from  Mr.  Neville  as  to  the  effect  of  a 
conversion  of  property  by  a  principal  and  aeent,  but 
I  am  not  disposed  to  give  any  judgment  deaUng  with 
those  points.  Those  points,  indeed,  do  not  arise  as 
the  facts  are  now  understood.  Since  the  business 
was  taken  over  by  the  company  it  has  been  carried 
on  on  behalf  of  the  company,  and,  as  I  understand 
it,  when  the  trustee  took  possession  of  the  stock  he 
took  possession  of  it  as  it  stood  on  the  day  of  his 
taking  it — not  as  it  stood  on  the  4th  of  September. 
But  it  is  further  admitted  that  no  profits  of  the  goods 
that  have  been  sold  have  remained  in  the  possession 
or  pockets  of  the  directors  themselves — indeed,  the 
directors  have  never  claimed  any  possession  of  them 
in  their  own  right.  Under  tiiose  circumstances  is 
there  any  claim  which  can  be  enforced  against  the 
directors  which  can  lustify  us  in  calling  on  them  to 
account  P  I  agree  with  Mr.  Neville  that  the  trustee  did 
not  adopt  the  company,  or  deal  with  it  as  a  lawfully 
existing  association.  But  the  conclusion  which  I 
have  drawn  is  that  the  trustee  did  elect  to  waive  the 
tort  as  against  the  company  and  to  claim  an  account 
of  the  proceeds.  It  is  said  that  we  ought  to  draw  a 
line  at  the  4th  of  September,  and  treat  the  goods  and 
stock  which  were  in  existence  then  as  having  been 
converted ;  and  treat  tiie  trustee  as  supposed  to  have 
nothing  to  do  with  what  happened  afterwards.    For 


myself,  I  should  have  great  difi^ulty  in  ooming  to 
that  conclusion.  I  think  that  the  fair  result  of  what 
happened  is  this,  that  the  trustee  disaffirmed  the  con- 
veyance to  the  company,  and  daimed  that  the 
business  was  his  own.  Under  those  oircomstaooes  he 
had  a  claim  against  the  company  for  a  real  aooonnt  d 
what  th^  had  done.  I  cannot  see  that,  after  having 
claimed  from  the  company  an  account  of  the  goods 
they  have  sold,  and  after  having  admitted  tiiat^  the 
directors  have  made  no  personal  profit,  he  is  entitled 
to  call  upon  the  latter  to  account.  The  deaisioa  of 
the  Divisional  Court  must  be  affirmed. 

EiGBY,  L.J.,  concurred. 

Collins,  L.J.— I  am  of  the  same  opinion.  So 
soon  as  tiie  transaction  by  which  this  company 
seemed  to  acquire  a  property  in  the  goods  of  the 
bankrupt  has  been  declared  void,  we  arrive  at  ths 
following  result :  The  company  has  been  canying  on 
a  business  which  belonged  to  the  trustee — ^whibh  was 
not  their  own  at  alL  That  being  so,  the  trustee  is  at 
liberty  to  say :  I  am  in  a  position  to  sue  you  in  toit, 
or,  in  the  alternative,  to  call  yon  to  aocount  for  the 
proceeds,  as  money  had  to  my  use.  If  he  choose  to 
proceed  in  tort,  the  facts  would  justify  jndgmsBt 
against  tbe  company  and  its  dizectora  alike.  If 
he  choose  to  proceed  by  way  of  aocount,  deal- 
ings which,  without  his  assent,  would  be  un- 
lawful, are  not  unlawful  now.  He  has  ^  ohosen 
to  proceed  by  the  latter  course.  But  at  this  paint 
another  fact  is  introduced  into  this  discussion.  It  is 
admitted  that  the  Erectors  have  paid  over  everything 
that  they  have  received.  To  ask  them  to  aoooont  lor 
this  now  would  be  inconsistent  with  the  alternative 
that  the  trustee  has  adopted.  The  two  atates  of 
things  cannot  co-exist. 

Appeal  dismissed. 

Solicitors,  Phelps,  Sidgwick,  &  Biddle;  A.  Marchead; 
Ward,  Perks,  ds  Mackay, 


Sigfl  ttoud  of  Jimtia. 


July  17 ;  Ang.  7. 


Chan.  Div.  \ 
Stirling,  J.  f 

In  re  Dash. 

SOLIOITOB  TO  THE  TbSABUBY  V,  LeWIB.  (o.) 
Donatio  mortis  causa — Possestion — DominiorL 

In  order  to  constitute  a  valid  donatio  mortis 
the  donor  miut  not  merely  part  with  the  ^ 
hd  also  unth  the  dominion  over,  tJie  thing  given. 

Held,  that  tJiere  had  not  been  a  valid  donatio  moitii 
causa. 

Action. 

The  plaintiff  in  this  action  was  the  legal  penonsl 
representative  of  Mrs.  Eliza  Dash,  widow,  who  disd 
intestate  at  Bristol  on  the  31st  of  January,  1899. 

The  object  of  tiie  action  was  to  recover  from  Os 
defendant  Edwin  Thomas  Lewis  property  of  tte 
deceased  of  very  considerable  amoimt,  to  which  he 
claimed  to  be  entitied  by  virtue  of  a  donatio  moriit 
causa  made  to  him  by  the  intestate  shortly  before  hs 
death. 

The  other  defendants  were  the  representatives  of 
certain  charitable  institutions  who  claimed  to  bs 
beneficially  interested  in  the  property  so  given  to  Mc. 
Lewis. 


(a.)  Eeported  by  Paul  Strioklajyd,  Esq.,  BaRistsr- 
at-Law. 
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The  question  to  be  detennmed  wai  whether  the 
alleg^ed  donatio  mortis  causa  was  valid  inlaw.  The 
dronnistances  in  which  the  alleged  gift  took  place  are 
set  out  in  the  judgment. 

Sir  E,  Carson,  5.(7.,  and /n^Zec/byce,  for  the  plaintiff. 

Bunnftn  Eady,  Q.(7.,and  Christopher  James,  for  the 
defendant  Lewis. 

Upjohn,  Q.C,  and  Buckmaster,  for  the  other  defen- 
dants. 

SnBiJirG,  J.,  in  delivering  judgment,  said :   Mrs. 
Dash,  the  intestate,  was  bom  about  1812.    She  was 
twice  married,  and  became  a  widow  for  the  second 
time  about  twenty  years  ago.    She  derived  from  her 
seoond  husband,  Mr.    John   Dash,    a   considerable 
fortime.    The  defendant  Mr.  Lewis,  whose  integrity 
and      straightforwardness     are     beyond    question, 
realized   her   husband's   property,    and    afterwards 
managed  her  affairs  for  her.    He  was  in  the  habit  of 
seeing    her  once   a   week,  generally   on    Thursday 
eveninffs.    He  stated  that  he  had  on  many  occasions 
urged  her  to  make  a  will,  but  she  always  refused; 
one  reason  being  that  she  objected  to  the  payment  of 
duty  and  another  that  she  aid  not  wish  anyone  to 
know  her  means.    Some  months  before  her  death  she 
said  to  Mr.  Lewis  that  she  had  been  thinking  over 
how  she  would  like  her  property  disposed  ox,  and 
adced  hun  to  **  jot  it  down/'    Me  proceeded  to  do  so, 
hut  after  a  time  she  said  she  would  go  no  further, 
and  Mr.  Lewis  went  away  and  left  the  paper  with 
her.    Tkm  matters  stood  on  Thursday,  ttie  26th  of 
Jmmmrj,  when  Mr.  Lewis  called  on  her  and  found 
her  very  ill.    What  took  place  was  thus  stated  by 
him  in  a  written   statement,  of  which  a  copy  was 
furnished  to  the  plaintiff:    '*1  went  thereon  the 
Thursday  evening  and  found  her  very  unwelL    She 
then  said  *  I  thiu  vou  had  better  go  on  with  what 
we  were  talldng  about  tiie  other  night.'    She  pro- 
duced the  bit  of  notepaper,  on  which  I  had  previously 
made  a  memorandum  of  amounts  which  she  wished 
togiTe.    She  then  said,   *You  will  please  to  write 
down  what  Itcdl  you.*    I  said,  *  It  wul  be  of  no  use, 
Mrs.  Dash.'    She  said,   *  Don't  tell  me  that.     If  I 
give  yon  everything  you  can  certainly  do  what  I  tell 
yon  with  it.'    I  said,  '  How  am  I  to  begin  P '    She 
said,  <Yon  know  what  to  say.    I  give  you  every- 
tbinff  subject  to  your  settling  my  affairs,  seeing  to 
my  burial,  and  paying  the  amounts  to  the  chanties 
and  persons  I  name.'    Before  writing  out  the  paper 
I  said,  *  1  don't  know  what  to  say.    You  ought  to 
have  a  solicitor  here.'    *  No,'  she  said,  '  I  am  going 
to  give  you  everything  if  you  promise  me  (and  I 
am  sure  u  yon  promise  me  you  will  fulfil)  that  you 
will  do  what  I  tell  you.'    After  this  I  wrote  out  on 
a  bit  of  paper  the  heading  in  my  own  words  and 
copied  the  amounts  and  names  from  the  memos, 
previouidy  made  by  me.    She  made  her  cross,  and  I 
wrote  her  name  on  the  paper  after  she  had  made  the 
cross." 

Thepaper  there  referred  to  was  in  these  terms : 
"iO,  Horfleld-road,  Bristol,  Jan.  26,  1899.— I,  Eliza 
Dash,  residing  at  the  above  address,  do  give  the 
whole  of  my  property,  whatever  it  may  consist  of  at 
the  time  of  my  decease,  to  Edwin  Thomas  Lewis,  of 
XTpton  Lodge,  Ootham*park,  Bristol,  upon  the  distinct 
promise  that  he  will  settle  up  my  affairs  and  see  to 
my  burial,  and  will  also  give  the  following  sums  to 
the  charities  and  persons  named."  Then  followed  a 
list  of  charities  and  individuals,  with  sums  of  money 
Mt  opposite  their  names,  including  Muller's  Orphan 
Asylum,  £10,000;  Hook's  Mill  Orphan  Asylum, 
£5,000;  D^.  Bernardo's  Homes,  Stepney,  London, 
£3,000;  and  many  others.  Mr.  Lewis's  statement 
then  proceeded:   "She  tdd  me  where  to  find  her 


securities.  She  said,  <Qo  upstairs  into  the  back 
room  and  in  a  basket  near  the  bedside  you  will 
find  the  deposit  note  and  Usher's  shares.'  There 
were  two  keys  on  the  table.  She  gave  me  one.  I 
took  it  and  went  upstairs.  I  found  the  door  locked, 
and  unlocked  it.  I  lifted  up  some  dothes  from 
the  top  of  the  basket  and  found  a  banker's 
deposit  note  for  £30,000  and  a  certificate  for  200  £5 
preference  shares  in  XJsher^s  Brewery  Oo.  There 
were  two  or  three  small  parcels  done  m  in  naper.  I 
have  since  found  thev  were  ^Id.  She  naid  par- 
ticularly mentioned  me  deposit  note  and  Usher's 
shares.  I  brought  down  the  deposit  note  and  the 
share  certificate  and  gave  them  to  ner.  She  had  them 
in  her  hands.  She  £inded  them  back  to  me  and  said, 
*  You  take  charge  of  them.  If  I  get  better  of  course 
you  will  bring  them  back.'  " 

Mr.  Lewis  saw  her  again  on  the  30th  of  January, 
when  he  called  between  five  and  six  o'clock.  He 
went  again  on  tiie  foUowine  day.  [His  lordship  then 
again  referred  to  the  defendant's  statement,  in  which 
he  gave  a  further  account  of  other  propertv  of  the 
deceased's  which  had  come  to  his  hands,  including  a 
sum  of  £300  in  notes  and  some  gold  and  silver.]  She 
died  (continued  his  lordship)  on  the  same  evening 
about  10.45. 

It  was  decided  in  EiUs  v.  EilU,  8  M.  ft  W.  401, 
that  a  ffift  may  be  ffood  as  a  donatio  mortis  causa 
although  it  is  oouplea  with  a  trust  or  condition  that 
the  donee  shall  provide  the  funeral  of  the  donor,  but, 
as  is  pointed  out  by  Parke,  B.,  such  a  droumstance 
affords  **  a  strong  argument  that  the  deceased  did  not 
intend  to  make  a  donaUo  mortis  causa,  but,  as  it 
were,  to  make  the  defendant  her  executor  under  a 
nuncupative  will."  That  is  one  mode  of  fonnulatimg 
the  question  which  arises  in  such  cases.  It  was  put  to 
the  jury  in  another  way  by  the  learned  judge  who  tried 
the  case  of  HiUs  v.  Rills  (Lord  Oranworth) — ^vis., 
"  whether  it  was  intended  as  an  absolute  gift  to  the 
defendant  after  the  death  of  the  intestate  or  whether 
she  intended  to  retain  a  control  over  the  property 
during  her  life."  I  understand  that  to  refer  to  what 
is  established  law— viz.,  that  in  order  to  constitute 
a  good  donatio  mortis  causa  the  donor  must  not 
merely  part  with  the  possession  of,  but  also  with  the 
dominion  over,  the  thing  given :  see  Hawkins  v. 
BhwiU,  2  Bsp.  663 ;  B^ddd  v.  Ddbree,  10  Sim.  244. 
In  detcnrmining  such  a  question  all  the  circumstances 
must  be  taken  into  consideration.  The  case  for  the 
defendent  is  strongest  with  reference  to  the  deposit 
note,  and  that  I  proceed  to  consider.  According  to 
the  written  statement  of  Mr.  Lewis,  ICrs.  Dash  more 
than  once  stated  her  intention  to  give  him  everr- 
thinff.  She  directed  him  to  write  down  what  she 
told  him ;  he  said  it  would  be  of  no  use.  She  then 
said:  <'  Do  not  tell  me  that;  if  I  give  you  evervthiog 
you  can  certainly  do  what  I  tell  you  with  it.^'  He 
amed  to  write,  and  asked  her  how  he  was  to  begin. 
She  said:  ''You  know  what  to  s^.  I  give  you 
everytiiing  if  you  promise  me,  and  1  am  sure  if  you 
promise  me  you  wul  fulfil,  that  you  will  do  what  I 
tell  you."  Her  intention  therefore  being  to  give 
everything,  she  could  not  mean  to  divest  herseUT  of 
everything  at  the  moment  when  she  called  on  him  to 
record  her  wishes.  That  is  made  perfectiy  clear  in 
the  written  dociunent,  which  I  regard  as  of  the 
greatest  importance,  as  being  a  formal  contemporary 
record  of  what  was  intended  to  be  done.  It  begins : 
<*  I  ...  do  give  the  whole  of  my  property,  whatever 
it  may  consist  of  at.  the  time  of  my  death."  Over 
all  that  property,  therefore,  she  intended  during 
her  life  to  retain  a  power  of  disposition.  Further, 
the  document  seems  to  me  to  be  distinctiy  of 
a  testamentary  character.  In  substance  it  con- 
stains  directions  for  payment  of  debts  and  funeral 
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expesses  nnd  legacies.  After  the  paper  was  written 
and  signed  by  a  cross  she  directed  Mr.  Lewis  to  a 
place  where  he  wonld  find  the  deposit  note.  ,Upon 
hiB  return  she  took  it  from  him  and  handed  it  back  to 
him,  saying,  *<  Ton  take  charse  of  it ;  if  I  get  better 
of  course  you  will  brinff  it  baok  " ;  to  which  is  added, 
*<  If  I  do  not  you  will  know  what  to  do  with  the 
money."  That  language  might  be  used  so  as  to 
create  a  donatio  morUs  oau$a;  but  it  must,  as  I 
conceiye,  be  interpreted  in  connection  with  what  had 
previously  taken  place.  In  my  judgment  Mrs.  Dash 
meant  that  Mr.  Lewis  was  to  take  charge  of  the  note 
and  deal  with  it  simply  as  part  of  thiat  which  she 
meant  to  dispose  of  as  from  her  death,  and  over 
which  she  showed  her  intention  to  reserve  dominion 
durinff  her  life.  The  reference  to  the  note  being 
brought  back  if  she  recovered  does  not  seem  to  me  to 
exclude  such  dominion ;  it  only  shows  that  she  did 
not  at  the  time  consider  that  she  was  likely  to 
exercise  it.  This  is,  I  think,  shown  by  the  additional 
statement  made  by  the  deceased  to  Mr.  Lewis— viz., 
*•  If  I  do  not  get  better  you  will  know  what  to  do 
with  the  money,"  referring,  as  Mr.  Lewis  admitted, 
to  the  document  of  the  26th  of  January.  In  my 
opinion,  therefore,  there  was  no  valid  donatio  mortis 
causa  of  the  deposit  note ;  and,  as  the  gift  fails  as  to 
that,  it  a  fortiori  fails  as  to  the  other  subjects  of 
disposition. 

Solicitors,  Solicitor  to  the  Treasury  ;  Arher  ds  Lewis. 


Chan.  Biv.   ? 
Kekewich,  J.  ] 


Aug.  3. 


In  re  TKXAJBtTBB. 
Wild  v.  Stanham.  (a.) 


Administration  —  Estate  duty  —  Appointed  fund  — 
Residuary  estate — "  Testamentary  expenses  " — Finance 
Ad,  1894  (67  &  58  Vict,  c.  30),  «.  9  (1). 

A  fund  appointed  hy  will  under  a  power  of  appoint' 
ment  does  not  pass  to  the  executors  as  such  vnthin  the 
meaning  of  the  Finance  Act,  1894,  and  is  therefore 
chargeable  with  estate  duty. 

Estate  duty  is  included  in  "  testamentary  expenses" 

This  was  an  originating  summons  taken  out  by  the 
executors  of  the  will  of  Mrs.  Treasure  to  determine 
whether  the  estate  duty  payable  on  her  death  in 
respect  of  property  appointed  by  her  will  under  a 
power  of  appomtment  ought  to  be  paid  out  of  the 
property  so  appointed  or  out  of  the  residuary  estate. 

It  appeared  that  the  testatrix  had  a  power  of 
appointment  under  the  will  of  her  father  over  one- 
third  of  his  property. 

By  her  will  dated  the  26th  of  February,  1894,  she 
appointed  the  plaintiffs  executors  and  trustees  and 
directed  and  appointed  with  regard  to  all  property  to 
which  any  power  of  appointment  whetiher  general  or 
spedal  vested  in  her  under  her  father's  will  extended, 
should  be  held  upon  trust  for  the  plaintiff  J.  A.  Wild 
and  the  defendant  as  tenants  in  coomion  in  equal 
shares,  and  the  testatrix  gave  the  residue  of  her  real 
and  personal  estate  to  her  trustees  upon  trust  for  sale 
and  conversion  and  to  divide  the  proceeds,  after 
paying  funeral  and  testamentary  expenses  and  debts, 
among  certain  other  persons. 

The  testatrix  died  on  the  6th  of  May,  1899,  and  the 
will  was  duly  proved. 

J,  Dixon,  for  the  executors. 

(a.)  Beported  by  S.  E.  WnxUHS,  Esq.,  Barrister- 
at- Law. 


P.  0.  Lawreivce,   Q.C,  and  W.  M.  Cfann,  for  tlia 
appointees. 

Warrington,  Q.C.,  and  W.  A.  Peck,  fortherendoary 
legatees. 

Keeewioh,  J.— The  arguments  on  behalf  of  tlioae 
interested  in  tlie  residuary  estate  who  desiie  to  tiuow 
the  burden  of  the  estate  duty  on  the  appointed  fund 
was  mainly  directed  to  the  constmotion  of  ■ection 
9  (1)  of  the  Finance  Act,  1894,  or  rather  to  its  applica- 
tion to  the  case  in  hand.  In  my  opinion  the  appointed 
fund  did  not  pass  to  the  executors  as  such.  I  have 
arrived  at  this  opinion  independently  of  the  law  at  it 
stood  before  the  date  of  the  Finance  Act,  and  to 
which  I  do  not  propose  further  to  refer,  bat  iiie 
arguments  founded  on  tiiat  state  of  the  law  go  to 
confirm  it.  The  position  of  executors  under  a  will 
exercising  a  general  power  of  appointment  must  be 
treated  as  settled  by  In  re  Hoskin's  Trusts,  25  W.  B. 
779,  6  Oh.  D.  281,  and  In  re  PhiUfrick's  Trusts,  13 
W.  B.  570,  which  was  there  referred  to  by  Jesnl, 
M.B.,  and  having  regard  to  what  was  said  by  James, 
L  J.,  in  In  re  Hoskinfs  Trusts,  no  distinction  oan  be 
made  between  a  power  given  to  a  married  woman 
and  one  given  to  any  otiier  person.  In  /n  re  PAs/- 
brick*s  Trusts  Sir  John  Bomiliy  explained  that  when 
a  married  woman  made  a  will  in  exerclae  of  a  power 
and  appointed  executors,  inasmuch  as  she  oould  only 
make  her  will  by  virtue  of  tlie  power,  and  oould  only 
have  appointed  the  exeoutors  for  the  purpose  of 
administering  the  appointed  property,  she  must  be 
considered  to  have  appointea  the  pniperl?  to  iiie 
exeoutors  as  trustees.  Let  me  repeat  that  aner  wliat 
was  said  by  James,  L.J.,  in  In  reUoMn^s  Trusts,  this 
must  be  treated  as  applicable  to  a  power  ezenaeed 
by  any  other  person,  and  that,  notwithstanding  vrtiat 
was  said  by  Sir  John  Bomilly,  is,  in  language  and  in 
substance,  not  strictly  applicable  to  such  a  oase.  It 
was  argued  that  exeoutors  appointed  by  a  will  exer- 
cising a  ffeneral  power  could  not  be  held  reapoDSftUe 
if  they  did  not  look  after  the  administration  of  the 
fund  and  it  was  unfortunately  lost,  becauoe  lAiey  aie 
only  bound  to  require  payment  of  the  fund  to  them  if 
required  for  Hie  purposes  of  the  wilL  I  do  not  wish 
to  conclude  the  question  of  their  responsibility,  but 
there  is  certainly  room  for  contending  that  tfaia  argu- 
ment is  not  consistent  with  the  doctrme  laid  down  in 
the  cases  cited.  Nevertheless,  it  seems  to  me  that  the 
appointed  fund  does  not  pass  to  the  exeoutocs  as  enoh, 
and  In  re  Culverhouse,  Chok  v.  Otdverhause^  45  W.  B. 
10,  [1896]  2  Ch.  251,  does  not  dedde  that  it  doss. 
There  the  property  in  question  was  leeeeliold 
speoifioaUj  bequeathed,  and  the  judgment  prooeedsd 
on  the  title  of  the  executor  as  explained  m  the 
passage  in  Williams  on  Executors  there  dted.  Where 
there  is  an  appointed  fund,  on  the  other  hand,  flis 
executors  do  not  take  it  by  virtue  of  their  offioe,  but 
because,  to  again  quote  Sir  John  Bomilly's  langnsge, 
the  donee  of  the  power  must  be  considered  to 
have  appointed  tiie  property  to  the  exeoatocs  ss 
trustees.  On  this  point,  therefore,  I  am  in  favoorof 
those  who  sav  that  the  estate  duty  must  be  charged  on 
the  appointea  fund.  On  the  other  question— namely, 
whether  the  estate  duty  falls  within  the  description 
of  <<  testamentary  expenses,"  and  must  therefbte  be 
paid  out  of  the  residuary  estate,  I  am  in  ^Tonr  of 
those  who  say  that  it  must  be  so  paid.  I  most  id  thii 
follow  my  own  judgment  ia Inre  Clemow,  Teor*  Clemm, 
ante,  p.  541,  [1900]  2  Oh.  182.  It  was  atteospted  to 
distmi^h  that  case  on  the  ground  that  there  tks 
direction  was  to  pay  the  testamentary  expenses  of 
anotiier  person.  Tliat  is  true,  and  the  distinetian  is  d 
imnortance  with  reference  to  one  of  the  points  argued 
ana  decided  in  that  case,  but  as  regards  tiiie  point  «tt^ 
which  I  am  dealing  herci  my  judgmsnt 
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njiiff  thttt  M  thepaymentof  estate 
daty  was  nssontinl  to  obtaining  a  grant  of  probate, 
that  duty  must  be  considered  as  rnxZh  a  testamentary 
ezpenae  as  anv  other  payment  neoessarily  or  properly 
inonned  by  the  exeoators  lor  that  purpose. 

BoUoitors,  WUd  A  Wild;  Oraw/ard dk  Chester. 


May  17. 


.  Byrne,  J*  j 

BoBV  V.  TnBNXB.  (a.) 

Mortgagee — Sale  hy  mortgagee  under  statutory  power  of 
part  of  mortgaged  property — Grant  of  implied  ecue^ 
menu  over  unsold  land — Light — Conveyancing  Act, 
1881  (44  A  46  Viet.  c.  41),  s.  6,  subsections  1,  2,  4, 
5;  s.  19,  suh-section  1 — Co-defendants — Third-party 
proeodure^Costs—B.  8,  C,  ord.  16,  r.  65. 

A  conveyance  by  a  mortgagee  eaosrcising  his  statutory 
power  of  sale  of  part  of  the  rnortgaged  property  will  pass 
to  the  purchaser  an  implied  easement  as  to  light  over  the 
portion  remaining  unsold. 

An  owner  of  land  brought  an  action  for  infringement 
of  ligJU  and  trespass  against  a  neighbouring  owner  and 
a  person  engaged  in  building  a  waU  for  him.  The 
builder,  not  being  satisfied  with  the  way  in  which  the 
defence  was  being  conducted,  severed  his  defence,  and  was 
separately  represented. 

Held»  that,  under  the  circumstances  of  the  case,  he  was 
justified  in  so  doing,  and  entitled  to  be  paid  solicitor  and 
dient  easts  by  his  co-defendant. 

Trial  of  action. 

This  was  an  aotion  in  which  the  plaintiff  claimed 
an  injunction  to  restrain  (a)  trei^MMS  on  the  ground 
of  the  plaintiff,  (b)  injury  to  light  to  a  small  green- 
honse.  The  defendants  were  the  owner  of  an  ad- 
jacent property  and  his  bnilder. 

The  facts  were  as  follows :  The  properhr  of  the 
plaintiff  consisted  of  properbr  sitoate  at  Brighton 
used  as  a  yard,  with  sheds  and  stables  around  it,  and 
of  a  piece  of  land  used  as  a  garden  upon  which  there 
was  Duilt  a  greenhouse  or  conservatory  which  was 
really  a  Tinerr,  a  place  used  for  growing  cucumbers 
and  for  potoiiig  plants.  The  premises  belonging 
to  the  plaintiff  and  the  first  Pendant  were  in 
1887  mortgaged  by  the  then  owners  to  one  Stoneham. 
On  the  11th  of  July,  1887,  Stoneham,  in  the 
ezeroise  of  his  statutoiy  power  of  sale,  conveyed 
part  of  the  premises,  inducGng  the  land  the  subject- 
matter  of  the  action,  to  Wm.  fiom,  the  predecessor  in 
title  of  the  plaintiff. 

In  1808  the  morteagee  conveyed  the  remainder  of 
the  paoperty  to  the  oef endant  Turner. 

In  1899  Turner  employed  a  builder,  the  defendant 
Hsokman,  to  erect  a  wall  and  building  on  his 
(Turner's)  part  of  the  premises,  which  t^e  plaintiff 
submitted  constituted  an  encroachment  on  his  land 
end  interfered  with  the  access  of  light  to  the  green- 
house. 

Hadkman,  not  being  satisfied  with  the  way  in  which 
^defence  was  being  conducted  by  Tomer,  severed 
from  him,  and  was  separately  represented  at  the 
hesnng  bjr  solicitor  and  counseL 

One  def eoDce  was  that  on  a  grant  by  a  mortgagee 
no  implied  easement  as  to  light  will  pass. 

Bowden,  Q.C.,  and  Peterson,  for  the  plaintiff.— A 
Mle  by  a  mortgagee  under  his  statutory  power  passes 
oontinuoQs  easements  exactly  as  a  sale  Dy  an  owner 
in  fee  simple.  Amortgagee  cannot  derogate  from  his 
grant  any  more  than  can  an  owner  in  fee  simple. 

(»•)  Beported  by  J.  AnTHimFBioi,  Esq.,  Barrister* 
at-Law. 


They  referred  to  Oonveyandng  Act,  1881,  s.  6,  sub- 
section 2;  Wheeldon  v.  Burrows,  27  W.  B.  166,  28 
W.  B.  196,  12  Oh.  D.  31 ;  Broomfield  v.  Williams,  45 
W.  B;  469,  [1897]  1  Oh.  602. 

Norton^  Q*C,,  and  Bourne,  for  Turner. — A  mort- 
gagee selling  under  his  power  of  sale  cannot  grant  an 
easement  over  the  uns^d  portion  of  the  mortgaged 
property.  Section  19,  sub-section  1,  of  the  Oon- 
veyanoing  Act  gives  the  mortgagee  power  to  sell  any 
part  of  the  mortgaged  land;  but  this  will  not 
authorize  a  sale  of  trade  machinery  apart  £rom  the 
land  or  holdings :  In  re  Yates,  Batchehr  v.  Tates,  36 
W.  B.  563,  38  Oh.  D.  l¥i.  Section  17  of  the  Oon- 
veyandng Act  may  be  read  wit^  the  Settied  Land 
Act,  1882,  s.  3,  sub-section  1,  as  these  two  Acts  were 
part  of  one  scheme.  Express  power  is  given  by  the 
Settied  Land  Act  to  the  tenant  for  life  to  sell  any 
easement  over  the  settled  land,  but  no  such  power 
is  vested  in  the  mortgagor  under  the  Oonveyancing 
Act. 

They  referred  to  Buckley  y.  Howell,  9  W.  B.  544, 
29  Beay»  546;  DayreU  v.  Hoare,  12  A.  &  E.  356; 
Wolstenholme  on  the  Oonveyancing  and  Settied  Land 
Acts  (8th  ed.}  p.  70 ;  Bobbins  on  Mortgages,  p.  902. 


Alexander, 
Haclmian. 


Q.C.,     and    Tinddl    Robertson,    for 


Bowden,  Q.C.,  in  reply. — The  mortffagee  has  power 
to  create  an  easement  because  all  the  tee  simple  of  the 
estate  is  vested  in  him.  It  is  only  when  he  gets  a 
surplus  in  his  hands  that  he  becomes  a  trustee  for  the 
mortgagor. 

Byrne,  J.— The  question  of  law  that  has  been 
raised  in  this  case  is  whetiier  or  not  by  the 
conveyance  of  that  portion  of  the  mortgiwed 
prop^ty  upon  which  the  vinery  was  stancuDg 
there  was  an  implied  grant  of  a  aucMi-easement  of 
light  to  that  building  over  the  other  land  then  in 
mortgage.  The  Oonveyancing  Act  of  1881,  s.  6  (2), 
provides  that :  <'  A  ccnyeyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include 
and  shall  bv  virtue  of  this  Act  operate  to  convey, 
withtheland,  houses,  or  other  buildings,  all  lights,  ease- 
ments, rights,  and  advantages  whatsoever  appertain- 
ing or  reputed  to  appertain  to  the  land,  houses,  or 
other  buildings  conveyed,  or  any  of  them,  or  axnr 
part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with  or  reputed  or  known 
as  part  or  parcel  of,  or  appurtenant  to,  the  land, 
houses,  or  other  buildings  conveyed  or  any  of 
them,  or  any  i>art  thereof."  That  is,  of  course, 
subject  to  their  being  no  contnuy  intention 
expressed  in  the  conveyance  as  provided  by  sub- 
section (4),  and  there  is  no  contrary  mtention  expressed 
in  the  conveyance  in  the  present  case.  Then  the  5th 
sub-section  says:  *'This  section  shall  not  be  con- 
strued as  giving  to  any  person  a  better  titie  to  any 
property,  right,  or  thing  m  this  section  mentioned 
than  the  titfo  which  the  conveyance  gives  to  him  to 
the  land  or  manor  expressed  to  be  conveyed,  or  as 
conyeying  to  him  any  property,  right,  or  thing  in 
this  section  mentioned,  further  or  otherwise  than  as 
the  same  could  have  been  conveyed  to  him  by  the 
conyeying  parties." 

Now  it  is  said  that  there  are  opinions  in  two  well- 
known  text  books  and  that  there  is  a  case  from  which 
I  ought  to  hold  that  there  could  not  be  a  grant  of 
a  new  easement  over  land  retained  by  the  mortgagee — 
that  is  by  an  express  grant.  I  do  not  think  it  is 
necessary  for  me  to  determine  that  question  in  the 
present  case.  In  my  ophdon  the  mortgagee  has  con- 
f ened  upon  him  by  the  pov^er  of  sale  a  power  when 
i[\^  morteage  money  has  biwomft  due—I  am  using 
again  the  words  of  the  Act,  in  the  1901  section  (1)^ 
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— '*to  sell  or  to  ooxunir  with  any  other  person  in 
sellinff  the  mortgaged  property,  or  any  part  thereof." 
The  first  question  is :  May  a  mortgagee  under  this 
power  sell  a  part  of  the  mortga^d  property? 
Clearly  he  oan.  Did  the  mortgagee  in  this  case  in 
selling  the  garden  and  conservatory  do  more  than 
sell  a  part  of  the  mortgaged  property  ?  I  think  he 
was  sellinff  a  part  of  the  mortg^aged  property,  and  a 
part  which  seemed,  from  physical  circumstances,  to 
be  naturally  divided  from  the  other  part  There  is 
no  suggestion  of  eccentricity  in  duvision,  or  of 
impropriety  in  the  sale.  The  sale  seems  to  have  be^i 
within  the  terms  of  the  power,  and  the  question  is 
what  passed  by  the  grant  by  the  mortgagee.  The 
mortgagee  has  the  legal  estate ;  his  powers,  of  course, 
are  not  the  same  as  those  possessed  by  an  owner  in 
fee  simple.  The  owner  in  fee  simple  might  sell  the 
material  of  a  house  from  off  the  property ;  he  might 
dig  up  part  of  the  property  and  sell  gravel ;  he  might 
partly  pull  down  the  house  and  sell  the  bricks ;  and  he 
might  certainly  sell  the  trade  machinery  out  of  his  trade 
manufactories.  The  mortgagee,  of  course,  stands  in  a 
different  position.  He  may  not,  as  has  been  held,  under 
the  power  to  sell  a  part  of  the  mortgaged  property,  sell 
machinery  afi&xed  to  a  manufactory  apart  from  the 
manufactory  itself:  In  re  Yatea,  Batchelor  v.  Yatea, 
I  mention  that  case  simply  by  wa^  of  illustration. 
Of  course,  other  illustrations  were  given  in  the  course 
of  the  case  which  would  show  tmit  the  mortgagee 
had  no  power  to  do  more  than  sell  the  whole  or  part 
of  the  mortgaged  property.  Now  I  hold  that  this 
was  a  selling  of  part  of  the  mortgaged  property,  and 
if  he  can  sell  part  of  the  mortgaged  propcniy  he  can 
pant  the  mortgaged  property,  and  he  can  so  grant 
it  bv  virtue  of  the  power  of  sale  which  is  conferred 
on  him,  and  by  virtue  of  the  legal  estate  whidi  he 
has  he  oan  so  grant  it  as  to  carry  with  it  a  destruc- 
tion of  the  equi^  of  redemption  in  the  part  sold,  and 
with  all  legal  incidents  ordinarily  accompanying  a 
grant,  as,  for  instance,  appurtenances  such  as  ways 
over  the  grounds  of  thira  persons  will  of  course 
pass,  and  I  do  not  myself  see  my  way  to  saying 
that  the  operation  of  the  grant  is  not  to  l^ 
similar  to  me  operation  of  a  grant  by  an  owner 
in  fee,  so  far  as  concerns  passing  apparent  con- 
tinuous easements.  And  I  may  say,  that  I  oan 
see  at  once  if  it  were  not  so  it  might  operate  most 
injuriously  to  the  mortgagor  in  many  cases.  I  will 
tafce  for  example  the  case  of  a  mortgage  of  a  piece 
of  property  on  a  portion  of  which  a  house  is  erected 
with  lights.    A  purchaser  is  found  who  is  willing  to 

e've  a  very  handsome  price  for  that  portion  of  the 
nd  with  the  house  upon  it.  He  is  not  willing  to 
buy  the  adjoining  property  included  in  the  mortg^. 
The  mortgagee  can,  by  effecting  the  sale  of  the  house, 
get  a  good  bargain  for  himself  and  for  the  mortgagor, 
on  the  footing  that  the  man  who  has  bought  the  house 
has  given  his  price  because  he  thought  he  was  to  have 
a  house  with  the  proper  enjoyment  of  light  to  that 
house.  And  it  appears  to  me  that  if  a  mortgagee  so 
desiring  to  sell  a  piece  of  land  with  a  house  upon  it 
could  only  sell  it  so  as  to  confer  upou  the  person 
purchasing  such  an  interest  as  would  not  entitle  him  to 
complain  of  his  being  built  in  all  round,  and  of 
having  all  his  li^ht  taken  away  from  him,  that  would 
operate  most  mjuriously  for  the  mortgagor  as 
well  as  for  the  mortgagee.  My  view  is  that 
the  meaning  and  intention  of  the  power  in  the 
mortgage  is  that  the  mortgagee  may,  so  long  as  he 
does  not  do  more  than  sell  me  whole  or  part  of  the 
property,  srant  that  whole  or  part,  as  the  case  may 
be,  with  all  the  legal  incidents  attadiing  to  a  grant  of 
the  whole  or  part. 

Under  those  oiroumstanoes  I  have  come  to  the  oon- 
dudoQ  that  in  this  case,  the  sale  being  that  of  a 


garden,  with  a  vinery  upon  it,  that  the 
acquired  at  the  same  time  a  right  to  the  acoow  of 
light  to  thb  vinery  over  the  land  retained  by  tliA 
mortgagee,  and  that  he  is  entitled  to  see  that  tiiat 
right  is  not  interfered  with  by  any  person 
sequently  acouiring  the  adjoining  land.  As  a  o 
of  xact  the  aajoining  land  was  subsequently  aoqniied 
by  the  person  also  daiming  under  the  mortgagee  in 
this  particular  case,  but  I  have  preferred  to  oase  my 
jud^^ent  on  this  leg^  point  upon  tlie  broader 
ground  that  t^e  conveyance  by  the  mortgagee 
operates  in  the  way  I  have  mentioned.  Of  coaiBa, 
in  what  I  have  said  I  do  not  mean  to  sunest  for  ooa 
moment  that  the  mortgagee  may  so  deal  wi&  a 
mortgaged  property  as  to  mfringe  the  rights  of  his 
mortgagor ;  so  long  as  he  bond  fide  sells  a  part  of  the 
ympertj,  I  think  he  oan  sell  it  with  the  legal  in- 
cidents attaching  to  the  conveyanoe  in  granting  it. 

His  lordship  then  considered  the  evidenoe»  and, 
holding  that  tiiere  had  been  an  infringement  ci  the 
plaintiff's  right  to  light,  granted  an  injunction  against 
Turner  with  costs. 

Alexander,  Q.C.,  and  TindcU  Robertson,  who  bad 
taken  no  part  in  the  former  argument,  but  had  served 
on  Tomer  a  thurd-party  notice  under  B.  8.  C,  ord.  16, 
r.  55,  applied  for  their  costs  against  him  as  between 
solicitor  and  client,  and  referred  to  Howard  v.  Zove- 
grove,  19  W.  £.  188,  L.  B.  6  Bx.  43,  and  were  allowed 
them  by  the  court  on  the  ground  that»  under  tiie 
circumstances,  Hadkman  was  justified  in  severing  his 
defence. 

Judgmetiifor  the  plainUff* 

Solicitors,  Maaon,  8oper,  &  Wood;  Alfred  SUtter; 
Lowndea,  for  OrijffUk,  Brighton* 


Ohan.  Div.  i  a„^  « 

Buckley,  J.  f  ^^- ^ 

In  re  Bobinson. 
OuiKKSON  V,  Dixoir.  (a.) 

TrusUe—Chargea  for  time  and  trouble— WiU—Truaiee^ 
remuneration  clauae, 

A  wiU  provided  that  *'  Any  truatee  and  executor  hert~ 
under,  being  a  aolicitor  or  other  peraona  engaged  m  any 
pro/esaion  or  buaineae,  ahall  be  entitled  to  charge  and  he 
paid  all  uaual  pro/eaaional  or  other  chargea  for  ang 
buaineaa  done  by  him  or  hia  firm  in  relation  to  tit 
managemerU  and  adminiatration  of  my  estate  .  •  • 
whether  in  the  ordinary  courae  of  his  profession  or 
buaineaa  or  not,  and  aUnough  not  of  a  iiature  sbrietlg 
requiring  the  employment  of  a  aolicitor  or  e^her  proftS' 
aiondl  neraon,** 

Held,  that  a  truatee  waa  not  entitled  to  charge  generaOg 
for  hia  time  and  trouble  in  the  matutgement  of  ike  eMba, 
but  only  for  work  done  in  the  course  of  his  profession  or 
buAineaa, 

In  re  Fish,  [1893]  2  Ch.  413,  41  W.  R.  Dig.  236, 
diatinguiahed. 

The  question  in  this  case  was  as  to  the  remnneraikm 
of  trustees,  and  arose  under  the  will  of  Mr.  John 
Peter  Bobinson,  the  well-known  hosier  and  draper  of 
Oxford-street,  ttondon. 

The  testator  appointed  five  persons  as  his  exaoutoti 
and  trustees,  of  whom  one,  Mr.  Glarkson,  was  aa 
architect,  one,  Mr.  Babbidge,  a  chartered  aoconntaali 
one,  Mr.  Hitohens,  a  solicitor,  and  the  two  oUisa 
were  engaffed  in  the  business  of  the  testator. 

The  will   provided   that  the  children  should  be 

(a.)  Beported  by  NsvzLUi  Tebbtttt,  Bsq.,  Bar- 
zister-at-Law» 
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entitled  to  the  reuduary  estate  in  eqoal  shares.  The 
tnutees  had  power  to  postpone  the  sale  and 
oonversion  of  the  estate  and  to  nuuiage  it  meanwhile. 
Towards  the  end  the  will  oontained  the  following 
clause :  "  I  direct  that  the  said  William  Hitohens  shaH 
be  the  solicitor  to  my  estate  and  to  my  trustees  and 
ezeontors  in  the  management  and  administration  of 
my  estate  and  carrying  out  of  the  trusts,  powers,  and 
proTisions  of  this  my  ^^IL  And  also  that  ne,  and  any 
trostee  and  executor  hereunder  being  a  solicitor  or 
other  person  engaged  in  any  profession  or  business, 
shall  be  entitled  to  charge  and  be  paid  all  usual 
professional  or  other  charges  for  any  ousiness  done 
by  him  or  his  Ann  in  relation  to  the  mana^ment  and 
administration  of  my  estate,  and  carrymg  out  the 
trusts,  powers,  and  provisions  of  this  my  wiU,  whether 
in  the  ordinary  course  of  his  profession  or  business  or 
not,  and  although  not  of  a  nature  strictly  requiring  the 
employment  ox  a  solicitor  or  other  professional 
person."  This,  with  slight  alteration,  is  the  power 
for  the  purpose  given  in  Key  and  Elphinstone's 
Precedents  in  Oonveyancinff. 

The  testator  died  in  October,  1895,  leaving  children, 
some  of  whom  were  infants,  and  the  share  of  one  was 
settled.  His  estate  was  of  great  value,  the  personalty 
being  sworn  for  probate  at  more  than  a  million 
pounds,  and  there  being  besides  real  estate  of  large 
value.    It  comprised  many  leasehold  buildings. 

The  trustees  and  executors  brought  the  action  for 
admistration  of  the  estate  under  the  direction  of  the 
oourt,  and  in  Decembw,  1898,  the  court  directed  the 
usual  accounts  and  inquiries,  and  the  master  made 
his  certificate,  and  therein  disallowed  certain  items  of 
the  trustees'  accounts  amounting  altogether  to  nearly 
£1,900.  These  items  related  partly  to  professional 
work  done  for  the  estate,  as  for  preparing  plans  for 
buildings  by  Mr.  darkson,  and  by  making  up  various 
accounts  in  connection  with  the  estate  by  Mr. 
Babbidge,  and  partly  of  the  charges  of  the  executors 
for  attendances  at  their  meetings  when  they  trans- 
acted the  business  of  the  estate,  and  certain  other 
charges  for  loss  of  time  in  other  transactions 
oonneoted  with  the  estate. 

The  case  now  came  on  for  further  consideration 
npon  prepared  minutes  which  proposed  that  the  items 
disallowed  by  the  master  should  m  allowed. 

JSr.  Terrell,  Q.O.t  taidMacSmnney,  for  the  plaintiffs. 
— ^Trustees  are  allowed  to  charge  not  only  for  their 
professional  services,  but  also  for  their  trouble  under  a 
clause  such  as  this :  in  re  Fiah,  [1893]  2  Oh.  413, 
41  W.  B.  Dig.  236.  The  words  "  or  other  charges," 
and  "  whether  in  the  course  of  ordinary  business  or 
not"  are  very  wide  and  intended  to  enable  the 
trustees,  if  professional  or  business  men,  to  charge 
for  their  time  and  trouble  in  the  administration  of 
the  estate. 

Asibwryt  Q,C,t  and  Brabant,  for  some  of  the 
defendants  and  parties  attending ;  and 

MHhM,  for  the  remaining  defendants,  adopted 
the  arguments  of  the  plaintiffs,  and  stated  they 
oonsidmd  it  for  the  benefit  of  the  persons  they 
represented  that  the  charges  made  should  m 
allowed,  as  the  estate  was  greatly  benefiting 
by  the  attention  and  management  of  the  trustees. 

BuOKLBY,  J. — ^I  think  that  under  the  clause  in 
question  a  trustee  may  charge  for  work  done,  whether 
done  in  the  ordinary  course  of  business  or  not  in  the 
ordinary  course  of  business ;  or  to  put  it  another  way, 
the  charse  may  be  made  if  the  work  is  done  in  the 
course  of  his  profession  or  business,  whether  it  is  done 
in  the  ordinary  course  or  not  in  the  ordinary  course. 
Ttim  becomes  more  plain  from  the  next  part  of  the 


clause,  *'and  although  not  of  a  nature  strictly 
requiring  the  employment  of  a  solicitor  or  other 
professional  person."  The  question  is,  whether  what 
has  been  done  has  been  done  in  the  course  of  his 
profession  or  business,  and,  if  that  is  so,  then  he  may 
make  his  usual  charges  in  that  profession  or  business, 
notwithstanding  that  he  is  a  tnutee  or  executor.  We 
have  not  to  see  whether  it  has  been  done  in  the 
ordinary  course  of  the  profession  or  business,  but 
whether  it  has  been  in  fact  done  in  the  course  of  the 
profession  or  business,  and  if  so  the  clause  is  satisfied. 
I  have  been  referred  to  Jn  re  FUh,  In  the  construction 
of  one  will  the  language  of  another  is  not  a  good 
guide.  I  have  to  construe  this  will,  and  not  that  in 
In  re  Fieh.  In  that  case  the  remuneration  clause 
contains  tJie  words  "  including  all  business  of  what- 
ever kind  not  strictly  professional,  but  which  might 
have  been  performed  or  would  necessarily  have  been 
performed  in  person  by  a  trustee  not  being  a 
solicitor."  Direcdy  you  get  such  words,  you  have 
words  which  show  that  everything  which  the  trustee 
does  personally  he  is  entitled  to  be  paid  for,  and 
the  QoTxri  of  Appeal  said  that  under  that  clause 
the  trustee  was  entitled  to  be  paid  for  his  trouble.  I 
have  looked  carefully  to  see  whether  there  are  any 
such  words  in  the  will  before  me,  but  I  cannot  see 
any  which  show  that  the  trustee  is  to  be  paid  for  his 
trouble  without  reference  to  his  usual  charges.  It 
has  been  argued  that  under  the  clause  if  a  person  is 
engaged  in  a  profession  or  business  he  is  to  be  paid 
for  hu  trouble,  but  if  he  is  not  so  engaged  he  is  not 
to  be  paid.  I  do  not  think  that  that  is  a  sensible 
conclusion.  Then  it  is  said  that  the  allowances  asked 
for  would  be  beneficial  to  the  infants  interested.  I 
have  not  been  shown  this.  I  think  that  the  Master 
should  allow  only  those  charges  I  have  indicated. 

Solicitors,  Cai^m,  Hitchine,  Brahani,  &  Hitchim ; 
Dangerfidd,  Blythe,  &  Hodgeon, 


SSU^J:)  Jtdy  9.13. 16-19.  27. 

AssBTS  Dbvblofhbnt  Go.  V.  Glosb  Bbothbbs.  (a.) 

FracHee~-CoeU-'Higher  scale— Special  ground— Allega- 
tion of/raud^Ord,  65,  r.  9, 

The  mere  fact  of  an  allegation  of  fraud  being  made  in 
an  action  by  the  unsucceesful  party  is  not  a  special  ground 
for  obtaining  costs  on  the  higher  scale  under  ord.  65,  r. 
9,  even  when  t?ie  amount  at  slake  is  large  and  the  ques- 
tions of  law  and  fact  raised  are  difficult. 

This  was  an  action  to  set  aside  or  vary  an  agree- 
ment made  in  li^y,  1898,  between  tiie  plamtiff 
company  and  the  defendants,  Close  Brothers,  as  the 
result  of  previous  transactions  of  a  long  and  com- 
plicated dhaiacter. 

The  story  began  in  1895,  when  the  plaintiff  company 
was  formed,  and  when  a  scheme  was  set  on  foot  by 
the  agents  of  another  company,  called  in  the  trial  the 
<^B.  C.  B.  A."  Co.,  for  making  a  railway  from 
Skagway  in  the  State  of  Washington  or  the  Province 
of  British  Columbia  (the  territory  being  in  dispute 
between  the  two  countries)  to  the  White  Pass,  and 
thence  to  the  Yukon  Biver,  for  the  purpose  of  pro- 
viding access  to  the  KUmdike  Gk)ldfielas. 

Various  concessions  were  obtained  from  the 
Dominion  of  Canada  and  the  Province  of  British 

(a.)  Beported  by  I^bvilliTbbbxttt,  Esq.,  Barrister- 
ai-Law. 
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Oolnmfaia,  and  a  separate  oompany  was  formed  for 
each  separate  territory  through  whidi  the  railway  was 
to  pass. 

These  rights  were,  in  January,  1898,  agreed  to  be 
purchased  by  the  phuntiff  oompany.  ^d  at  the 
same  time  the  defendants.  Close  Brothers,  advanced 
the  sum  of  £10,000  to  the  phuntiff  oompuiy  upon  the 
seonriiy  of  an  agreement  oy  the  plaintiffs  to  repay 
the  sum,  and  to  transfer  certain  shares  in  one  of  the 
companies  to  the  lenders. 

After  various  later  transactions  an  agreement 
dated  the  16th  of  May,  1898,  was  made  between  the 
plaintiff  company  and  the  defendants.  Close  Brothers, 
for  the  transfer  oy  the  company  of  certain  shares  in 
the  other  companies  and  in  a  company  about  to  be 
formed,  and  thereupon  the  debt  of  £10,000  was  to  be 
released. 

The  pLiintiff  com^y  alleged  that  they  had  been 
induced  to  enter  mto  this  agreement  by  false 
representations,  and  that  the  effect  of  the  agreement 
of  the  16th  of  May,  1898,  and  of  a  later  agreement 
entered  into  by  them  upon  the  same  representations, 
had  been  to  lessen  by  £50,000  certain  moneys  payable 
to  them,  and  to  vest  certain  shares  in  the  defendants, 
dose  Brothers,  without  consideration.  They,  there- 
fore daimed  to  have  the  agreement  of  May,  1898,  set 
aside  or  varied,  and  to  be  declared  entitled  to  certain 
shares  held  by  defendants. 

The  trial  lasted  nine  davs,  although  no  evidence 
was  given  on  behalf  of  the  defendants;  and  the  judg- 
ment occupied  more  than  thirty  folio  pages  of  print. 
The  learned  judge  gave  judgment  for  tiie  defendants, 
Close  Brothers,  wiUi  oosts.  .  They  thereupon  applied 
for  the  costs  to  be  taxed  upon  the  higher  scale  imder 
ord.  65,  r.  9. 

SirEdtoard  Clarke,  Q.C.,  Warmingfton,  Q.O.,  and 
Atuten  CarhneU,  for  the  defendants.—The  case  deals 
with  a  large  amount  of  money ;  it  has  caused  great 
expense  because  the  allegation  of  the  pliuntifEs  who 
have  failed  is  that  practically  a  conspiracy  existed  in 
America,  and  the  allegation  of  fraud  involved  a  large 
number  of  persons.  The  charge  was  so  unfounded 
that  it  has  been  rejected  without  any  evidence  being 
called  by  the  defendants,  and  it  would  be  a  hardship 
to  give  the  defendants  only  costs  upon  the  lower 
scale,  leaving  them  to  bear  the  burden  of  defending 
themselves  firom  a  baseless  charge.  It  may  be  that 
neither  the  large  pecuniary  amount  at  stake  nor  the 
difficulty  of  the  questions  raised  is  a  special  ground 
standing  by  itself ;  but  here  in  addition  is  a  charge  of 
fraud.  Costs  on  the  higher  scale  have  been  iJlowed 
in  HarriBon  v.  Leutner,  31  W.  R.  837,  24  Ch.  D.  594, 
and  in  PooUy's  Trustee  v.  Whdham,  34  W.  B.  689,  33 
Ch.  D.  Ill,  at  p.  120.  [His  lordship  referred  to 
WUliameon  v.  NoHh  Staffordshire  Bailway  Co.,  32  Ch. 
D.  899,  34  W.  B.  Dig.  44,  and  Paine  v.  Chisholmy  39 
W.  B.  353,  [1891]  1  Q.  B.  531,  at  p.  534,  where 
costs  on  the  higher  scale  were  refused.] 

HaMane,  Q.C.,  Astbury,  Q.C.,  and  Martelli,  for  the 
PlaintiffBi,  referred  to  the  Ameri^n  Braided  Wire  Co. 
V.  Thompson,  88  W.  B.  329,  44  Ch.  D.  274,  296. 

Swinfen  Body,  Q.C.,  Younger,  Q.C,  and  Bryan 
Farrer;  H.  Terrell,  Q.C.,  and  Jessel,  for  other  parties. 

July  27. — Buckley,  J. — I  wish  it  were  in  my 
power  in  every  case  to  make  the  unsuccesttbl  litigant 
indemnify  the  successful  against  costs,  but  it  is  not 
so.  There  is  a  scale  of  costs  which  is  allowed,  and 
my  only  power  to  enlarge  that  is  under  circumstances 
which  are  defined  in  ord.  65,  r.  9.  Under  that  rule 
I  can  allow  costs  on  the  higher  scale  if  on  spedal 
noonds  arising  out  of  the  nature  or  importance  or 
ibe  dli&oiilty  or  mgenoy  ol  the  case  I  think  that 


such  allowance  ought  to  be  made.  That  is  the 
only  power  I  have.  In  WiUiamson  ▼.  3%  North 
Staffordshire  Bailway  Co.,  Cotton,  L.J.,  said  (32 
Ch.  D.  at  p.  402)  that  he  had  great  difficulty  in 
understanding  the  meaning  of  the  rule.  I  share  the 
difficulty.  Now  I  have  tiie  guidance  of  the  Oonrt 
of  Appeal  to  this  extent,  that  WiUiamaon  ▼.  Tks 
North  Staffordshire  Bailway  Go.  plainly  decided  that 
the  fact  that  the  amount  in  dispute  is  large,  and  the 
fact  that  the  questions  of  fact  and  law  to  be  deter- 
mined are  difficult,  does  not  bring  the  case  within  the 
rule.  I  must,  therefore,  disregard  that  which  8a 
Edward  Clarke  ursed,  that  the  reparation  of  the 
brief  is  a  matter  of  great  difficulty  or  labour.  It 
would  be  so  in  all  cases  which  involved  difficult 
questions  of  fact  and  law.  The  Court  of  Appeal  aajs 
that  that  is  not  enough.  That  is  not  a  speoSal 
ground,  and  you  must  have  a  special  ground,  ia.  the 
case  of  Paine  v.  Chisholm  Lord  Bsher  says  this :  "The 
conditions,  therefore,  on  which  such  an  order  may  be 
made  are  these :  first,  there  must  be  something  in  the 
nature  and  importance  of  the  case,  or  there  must  be 
dffloulty  or  urgency  in  it ;  and  then  there  must  also 
be  spedal  grounds  arising  therefrom  for  making  ^bM 
order."  Now  the  speGEafground  put  forward  hece  is 
that  the  statement  of  daim  alleges  fraud  and  mis- 
representation, and  attributes  to  the  defendants 
fraudulent  conduct.  Is  that  sufficient  alone,  or  is 
it  not  ?  I  do  not  see  in  the  fact  that  the  frand 
is  alleged  that  there  necessarily  arises  a  special 
ground,  so  that  the  party  in  the  wrong  oatAi 
to  pay  more.  I  think  the  meaning  of  the  rule  is  uat 
there  is  a  special  ground  where  the  nature  of  flie 
case,  or  the  importance  of  the  case,  necessitates  the 
plaintiff  spending  more  money,  in  that  he  has  to  call 
a  more  expensive  class  of  witnesses.  TTpon  that  foot- 
ing it  has  becKU  held  in  patent  cases  that  where  the 
evidence  given  by  the  successful  party  is  that  of 
expert  witnesses  who  have  to  be  paid^  aooording  to 
their  professional  ex^rience  and  capacity,  that  thai 
is  a  spedal  ground  arising  from  the  nature  of  the  oaae^ 
One  can  lay  hold  of  something  there,  but  I  do  not  find 
myself  in  a  position  to  lav  hold  of  anything  from  the 
mere  fact  that  fraud  is  alleged,  uid  to  say  that  that 
is  a  special  ground  for  the  plaintiff  paying  more. 
On  these  grounds,  it  appears  to  me,  I  ought  to  refoss 
this  application.  In  the  case  of  Paine  ▼•  Chishodsm, 
which  was  a  case  of  fraudulent  misrepresentation  as  to 
the  sale  of  a  public-house,  the  Court  of  Appeal 
refused  costs  on  the  higher  scale.  That  is,  therefoEe, 
a  case  in  which,  although  fraud  was  alleged,  the 
higher  scale  was  refused.  But  I  do  not  know  tiiat 
Paine  v.  Chisholm  went  as  far  as  I  am  going  hers. 
The  judgment  went  on  the  fact  that  there  was  no 
difficulty  in  getting  up  the  case,  that  it  was  an 
ordinary  sort  of  case.  I  do  not  say  at  all  tibat  this 
is  an  ordinarv  sort  of  case,  it  has  involved  a  grsal 
deal  of  investigation;  but  according  to  WiUiaimMm  v. 
North  Staffordshire  Bailway  Co.,  tb»  fact  that  ths 
amount  at  stake  is  so  larg^  and  the  questions  of  &et 
and  law  so  difficult  is  not  enough.  Adding  to  that 
that  fraud  is  alleged,  if  it  be  a  simple  case,  is  not 
enough.  It  seems  to  me  I  must  hold  oooaistsaUy 
with  those  two  decisions  of  the  Court  of  Apgm 
that  the  mere  fact  here  that  fraud  is  alleged  is  nois 
spedal  ground  within  ord.  65,  r.  9.  I  therefore  gifs 
the  costs  on  the  lower  scale. 

Solidtors,     Waison^Thomas   &    Co.;    Longhowne, 

Stevens,  &  Go. ;  Lee  <fc  PemberUms. 
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Blaokburne  V,  Hops  Edwardes. 


High  Ck>uBT. 


Chan.  Div. 
Bnokley,  J. 


July  24. 


Blaokbubne  v.  Hope  Edwabdbs.  (a.) 

BMemmt—Beni'charge — Term  to  secure— Arrears  of 
rent-charge—Whether  raisahle  hy  sale  of  inheritance, 

A  legal  rent-charge  toaa  hy  deed  cliarged  upon  and 
payable  out  of  land,  and  heeides  the  usual  powers  of 
distress  and  entry,  a  term  was  limited  hy  the  deed  to  the 
ttse  of  trustees  upon  the  usual  trusts  if  the  rent-charge 
feU  into  arrear  by  mortgage  or  demise  for  aU  or  part  of 
the  term,  or  hy  other  reasonable  means  to  raise  the 
arrears. 

Held  {applying  Hall  v.  Hurt,  2  Joh,  &  Hem,  76,  10 
W.  R,  Oh,  Dig,  6),  that  the  limiting  of  the  term  negatived 
the  right  to  have  arrears  raised  by  a  sale  of  the  in- 
heritance, 

Aotion. 

Bvan  indenture  of  settlement  ezeoated  on  the  22nd 
of  July,  1867,  preyioody  to  and  in  anticipatioo  of 
the  marriage  of  William  John  Hope  Edwf^ee  and 
Bm*]y  Blackbnrne,  the  father  of  the  said  W.  J.  Hope 
Bdwaurdes  (hereiuttfter  oaUed  the  settlor)  granted  to 
tnutees  and  their  heirs  oortain  farms  and  lands  in  the 
county  of  Salop,  to  hold  the  same  to  the  use,  intent, 
and  purpose  that  the  said  W.  J.  Hope  Edwardes 
should  have  a  rent-charge  of  £500  during  his  life,  and 
from  and  after  his  decease  that  the  said  E^ily 
Blackbnrne  in  case  she  should  become  his  widow 
and  her  assigns  might  receiye  and  take  during  her 
life  the  like  annual  sum  or  yearly  rent-charge  of 
£600  to  be  charged  upon,  issuing,  and  payable  out  of 
the  said  hereditaments  thereby  assured.  And  by  the 
said  settlement  the  usual  powers  of  distress  and  entry 
and  perception  of  rents  and  profits  for  securing  pay- 
ment of  the  said  rent-charges  and  arrears  thereof 
were  limited  to  the  said  W.  J.  Hope  Edwardes  and 
E.  Blackbume  and  their  assigns  respectively.  And 
subject  to  and  charged  with  the  said  rent-charges 
and  the  said  powers  and  remedies  for  enforcing  pay- 
ment thereof,  the  said  hereditaments  were  limited  to 
the  use  of  the  said  trustees,  their  executors,  &c.,  for 
the  term  of  ninety-nine  years  from  the  said  marriage, 
and  from  and  after  the  expiration  of  the  said  term, 
and  in  the  meantime  subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  the  settior,  his  heirs  and 
assigns.  And  the  said  term  was  limited  to  the  said 
trustees  upon  the  usual  trusts  that  if  either  of  the 
said  rent-charges  should  be  in  arrear  for  sixty  days 
they  should  out  of  the  rents  and  profits,  or  by 
mortgage  or  demise  of  the  said  hereditaments  for  all 
or  part  of  the  said  term,  or  by  bringing  actions 
agamst  the  tenants  for  recovery  of  rents  and  profits, 
or  by  other  reasonable  ways  or  means,  raise  and  pay 
the  said  rent-charges  and  all  arrears  tiiereof,  and  all 
costs,  charges,  and  expenses  sustained  by  reason  of 
the  non-payment  thereof. 

The  marriage  took  pbce  in  Julv,  1867,  and  the 
said  W.  J.  Hope  Edwardes,  the  husband,  died  in  the 
following  September,  leaving  the  said  E.  Blackbume, 
then  B«  Uope  Edwardes,  his  widow.  She  by  indenture 
dated  the  Ist  of  August,  1873,  assigned  the  said  rent- 
oharge  given  to  her  hj  the  settlement  of  the  22nd  of 
July,  1867,  to  the  plamtiff  and  another  assignee,  who 
has  since  died.  The  said  rent-charge  was  paid  in  full 
until  1896,  when  it  fell  into  arrear,  and  it  appeared 
that  the  amount  of  arrears  at  the  present  time 
exceeded  £1,200.  It  also  appeared  that  the  net  rents 
available  for  nayment  of  the  rent-dharffe  were  insuffi- 
cient to  pay  tne  same  owing  to  the  decrease  in  the 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
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rentals  caused  by  agricultural  depression,  and  that 
there  was  no  prospect  of  any  improvement. 

This  was  an  action  for  payment  of  the  arrears  of 
the  rent-charge,  and  to  have  the  amount  tiiereof 
raised  by  sale  of  the  land  charged,  and  the  aotion 
was  brought  against  the  present  trustees  of  the  will 
of  the  settlor,  who  had  Ions  been  dead,  and  against 
the  tenant  for  life  and  remamder  men,  devisees  of  the 
land,  which  was  limited  in  strict  settlement  by  the 
said  will. 

H,  Terrell,  Q,0,,  and  Rutherford,  for  the  plaintiff. 
— The  plaintiff  has  a  legal  rent-charge,  and  is  there- 
fore entitled  to  a  sale  of  the  property  charged,  to 
realize  it. 

Asthury,  Q,0,,  and  Brinton,  for  the  defendants. — 
Where  a  term  is  created  for  security  the  remedy  is 
against  the  term,  and  not  against  tiie  inheritance :  Hatt 
V.  Hurt,  2  Joh.  &  Hem.  76,  10  W.  R.  Ch.  Dig.  5.  In 
Taylor  v.  Taylor,  22  W.  R.  349,  L.  R.  17  Eq.  324,  HaU, 
y.G.,  refused  to  apply  Cupit  v.  Jackson,  13  Price  721, 
where  a  sale  had  been  oraered,  because  the  land  was 
in  settlement.  The  court  has  a  discretion  in  the 
matter,  whether  the  corpus  is  or  is  not  charged: 
Hambro  v.  Uambro,  43  W.  R.  92,  [1894]  2  Oh.  564, 
and  In  re  Tucker,  Tucker  v.  Tucker,  41  W.  R.  605, 
[1893]  2  Oh.  323. 

They  also  dted  Davidson's  Gonveyanoing,  vol.  3, 
pt.  1  (3rd  ed.),  pp.  315n,  447;  Champemoon  v.  GuhbSt 
2  Yem.  382;  and  Elphinstone  on  Interpretation,  r. 
19,  p.  89.  [Buckley,  J.,  referred  to  Scottish  Widows 
V.  Craig,  30  W.  R.  463,  20  Ch.  D.  208.] 

Edivard  Ford,  for  the  trustee  of  the  term. 

H,  Terrell,  in  reply.— TayZor  v.  Taylor  was  decided 
upon  the  principle  of  Graves  v.  Hicks,  11  Sim.  536,  but 
see  Horton  v.  Hall,  22  W.  R.  391.  L.  R.  17  Eq.  437, 
where  a  sale  was  ordered  by  Hall,  V.O. 

He  also  cited  Hooper  v.  Cooke,  20  Beav.  639, 4  W.  R. 
Oh.  Dig.  90.  [Asthury,— That  case  was  appealed 
(Davidson's  Oonveyancing,  vol.  3,  pt.  1  (3rd  ed.),  p. 
315n),  and  no  determination  was  come  to  on  appeaL] 

Bttoklxy,  J.— The  decision  of  Wood,  V.O.,  in  HaU 
V.  Hurt  supplies  a  principle  which  is  a  guide  to  me 
that  I  ought  to  follow  in  this  case.  It  is  admitted  by 
both  sides  that  it  would  not  be  convenient  to  raise  the 
arrears  or  to  keep  down  future  payments  of  the 
annuity  by  dealing  with  the  term.  The  rent-charge 
is  clearly  a  charge  upon  the  lands  themselves.  The 
limitations  are  legaiJimitaticms  of  a  rent-oharffe  and 
rights  to  distrain  and  enter  and  receive  and  tura  the 
rents  and  profits,  and  discharge  arrears  thereout,  and 
of  a  term.  The  question  is  a  pure  question  of  the 
construction  to  be  placed  upon  the  deed  containing 
these  limitations,  is  the  charge  on  the  inheritance 
intended  to  be  enforced  by  sale  of  the  inheritance  ? 
There  are  numerous  reported  cases,  and  one  of  the 
earliest  is  O^pit  v.  Jackson,  The  result  of  the  cases  is 
that  the  plaintiff  is  pn'm^ /ocie  entitled  to  a  sale  of  the 
inheritance,  but  the  court  has  a  discretion  in  the 
matter.  The  court  would  refuse  to  order  a  sale  in 
certain  cases.  By  way  of  illustration  I  may  refer  to 
Graves  v.  Hicks,  where  in  the  opinion  of  the  court  it 
was  advisable  to  wait  for  a  time,  and  Tucker  v. 
Tv4iker,  where  North,  J.,  instanced  the  case  of  the 
amoimt  of  arrears  being  smalL  That  shows  the  sort 
of  discretion  which  the  court  exercises  where  there  is 
no  term.  But  the  question  is,  what  is  the  effect  of 
the  term  that  is  limited  hy  the  deed  creating  this 
rent-charge  P  In  HaU  v.  Hurt  a  term  was  vested  in 
trustees  to  raise  a  sum  of  £5,000  charged  cm  an  estate, 
and  Wood,  V.O.,  was  of  opinion  that  the  term  was 
created  for  the  purpose  of  avoiding  a  sale  of  the  lee. 
That  was  a  decision  on  the  oonstniotum  of  a  willy  but  it 
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is  a  guide  to  me  in  the  present  case,  and  shows  that  I 
ought  to  see  whether  the  existence  of  the  term  is 
consistent  with  the  right  to  have  a  sale  of  the 
inheritance.  There  is  express  power  to  raise  the 
arrears  out  of  ihe  term,  and  I  hold,  that  is  not 
consistent  with  a  right  to  have  them  raised  out  of  the 
inheritance.  I  say,  like  Wood,  Y.C.,  in  Hall  v.  Hurt, 
looking  at  the  whole  scope  and  contents  of  this  deed, 
my  impression  is  that  the  freehold  was  not  intended 
to  be  sold,  but  the  term  was  created  for  that  purpose, 
with  the  view  of  avoiding  a  sale  of  the  fee.  I 
therefore  refuse  to  make  an  order  for  sale. 

Solicitors,  Chester  &  Co,^  for  Peele  &  Pede, 
Shrewsbury;  Fidd,  Boicoe,  &  Go,,  for  Oreenall  <fc 
Buckton^  Warrington;  BowcUffe,  Eawle,  A  Co,,  for 
P.  cfc  J»  WaUon,  Bury. 


July  28. 


C.  0.  E.  ) 

(Mathew,  Lawrance,  Wright,  > 
Kennedy,  and  Darling,  JJ.)  ) 

Thb  Quesn  v.  Stbebtbb.  (o.) 

Criminal  law — Receiving  atolen  goods — Property  stolen 
by  wife  from  husband — Larceny  Act,  1861  (24  ds  25 
Vict,  c.  96),  s,  91 — Married  WovmtCs  Property  Act, 
1882  (45  (fc  46  Vict.  c.  75),  ss.  12,  16. 

A  woman  and  her  paramour  were  indicted  under  the 
Larceny  Act,  1861,  /or  stealing  certain  goods,  and  also 
for  receiving  the  same  knowing  them  to  have  been  stolen. 
The  goods  were  the  property  of  the  woman*s  husband. 
The  woman  was  found  guilty  of  stealing  the  goods,  and 
the  man  of  receiving  them. 

Held,  that,  as  the  stealing  by  a  woman  of  her  hus- 
band* s  goods  did  not  amount  to  a  felony  either  at  common 
law  or  by  virtue  of  the  Larceny  Act,  1861,  but  was  only 
made  criminal  by  the  Married  Women^s  Property  Act, 
1882,  the  man  could  not  properly  be  convicted  under 
section  91  of  the  Larceny  Act,  1861,  of  the  offence  of 
receiving. 

Beg.  v.  Smith,  18  W.  B,  932,  L.  B,  1  C.  C.  B.  266, 
followed. 

Case  stated  by  the  chairman  of  tiie  West  Sussex 
Quarter  Sessions. 

Ellen  Tickner  and  William  Streeter  were  tried  for 
larceny  in  a  dwelling-house  of  some  household  goods, 
a  sewiag-machine,  and  £27  in  money.  A  count  for 
receiving,  in  the  usual  form,  was  added  to  the  indict- 
ment. 

It  appeared  from  the  evidence  that  the  defendant 
Ellen  Tickner  was  living  with  her  husband,  James 
Tickner,  to  whom  she  had  been  married  twenty-six 
or  twenty-seven  years,  at  Stammerham,  near 
Horsham.  The  d^endant  William  Streeter  was 
lodging  with  tbem. 

On  the  21st  of  April,  1900,  James  Tickner  turned 
Streeter  out  of  the  house. 

On  the  11th  of  May,  Ellen  Tickner  packed,  and  sent 
by  the  carrier  to  Horsham,  two  boxes  labelled 
*'  Streeter,  passenger  to  Brighton,"  which  the  carrier 
handed  to  Streeter  at  Horsham  Station. 

Ellen  Tickner  shortly  afterwards  left  her  husband's 
house  while  he  was  at  work,  and  joined  Streeter  at 
Southwater  Station  on  the  Hue  to  Brighton.  They 
were  subsequently  found  living  together  as  man  and 
wife  at  Famham. 

James  Tickner,  after  his  wife's  disappearance, 
missed  the  money  and  goods  referred  to  in  the  indict- 

(a.)  Beported  by  T.  B.  GoLQUHOUH  Dnj.,  Esq., 
Barrister-at-I^w, 


ment,  and  gave  information  to  the  police  wliidi  led 
to  the  arrest  of  the  prisoners. 

At  the  time  of  the  arrest  the  missing  goods  w«e 
found  in  the  b<nces  which  EUen  Tickner  bad  seat  to 
Streeter,  and  £27  in  money  was  found  in  Streetsi^s 
box,  the  key  of  which  was  found  in  Ellen  Ticknei's 
purse. 

There  was  no  evidence  of  any  of  the  goods  hmng 
missed  before  Ellen  Tickner's  departure. 

At  the  close  of  the  case  for  the  proseoutioii»  oovnsel 
for  Streeter  submitted  that,  as  regarded  him,  ihan 
was  no  case,  inasmuch  as,  on  the  first  count,  thsn 
was  no  evidence  against  him ;  and  upon  the  aeeond 
count,  even  if  it  were  proved  that  Ellen  ISckner  had 
committed  a  felony  against  her  husband,  under  tiie 
provisions  of  section  12  and  section  16  of  the  Manied 
Women's  Property  Act,  1882  (45  &  46  Viot  c  75),  by 
taking  away  his  goods,  yet  Streeter  oonld  not  M 
indicted  for  receiving  the  goods  knowing  them  to  be 
stolen,  as  that  statute  had  not  made  sncm  reoemng  a 
felony;  that  under  section  91  of  the  Laroeny  £Bi, 
1861,  only  persons  who  reoaved  soods  the  stealing 
of  which  amounted  to  a  felony,  eii£er  at  oommoin  law 
or  imder  the  provisions  of  that  Act,  could  be  indicted 
as  receivers,  and  that,  as  the  stealing  by  a  wife  of 
goods  belonging  to  her  husband  was  not  a  laroeny  at 
common  law  or  under  the  Laroeny  Act,  no  reoetver  of 
snch  goods  could  be  indicted  for  a  felony,  and  tiis 
attention  of  the  chairman  was  called  to  tiie  case  of 
Byf.  V.  Smith,  18  W,  B.  932,  L.  B.  1  0.  G.  B.  286. 

The  chairman  left  the  case  to  the  jnry,  but  loeoi'TOd 
the  point. 

After  hearing  evidence  on  behalf  of  the  ^risonsn, 
the  jury  found  the  prisoner  Ellen  Tickner  guilty  upon 
the  first  oount,  and  the  prisoner  William  Streeter  not 
guilty  on  the  first  count,  and  guilty  on  the  seoood 
count. 

The  question  for  the  decision  of  the  court  was, 
whether,  upon  the  facts  set  out  above,  Streeter  oonld 
be  indicted  for  reoeivinff  goods  stolen  by  Ellen 
Tickner  from  her  husband. 

Baven,  for  the  prisoner  Streeter. — ^The  convictioii  ii 
bad.  Streeter  was  indicted  under  section  91  of  the 
Larceny  Act,  1861,  and  no  oonviotion  can  be  obtained 
under  tiiat  section  unless  the  stesling  of  the  property 
received  amounts  to  a  felony  either  at  common  ls# 
or  by  virtue  of  that  Act.  Stealing  by  a  wife  from  a 
husband  is  not  such  a  felony  {Beg,  v.  Kenny,  25  W.  B. 
679,  2  Q.  B.  D.  307);  it  is  made  an  offenoe  by  the 
Married  Women's  Property  Act,  1882,  ss.  12,  16.  A 
similar  question  arose  in  Beg,  v.  Smith  as  to  the  re- 
ceiving of  partnership  property  stolen  by  a  partner, 
the  stealing  of  which  was  inade  crimmal  by  tbe 
Larceny  Act,  1868,  and  was  decided  in  favonr  of  the 
prisoner.    [He  was  stopped.] 

Oraham-CampbeU,  for  the  prosecution. — Beg,  ▼. 
Smith  was  adversely  commented  on  in  Stephen*! 
Digest  of  the  Oriminal  Laws,  art.  383  (5th  ed.),  p* 
320  note,  and  it  ought  not  to  be  extended  to  a  one 
arising  under  a  different  statute. 

He  also  referred  to  Beg.  v.  Gaapar,  2  Moo.  0.  C. 
101. 

Mathew,  J. — ^The  conviction  in  this  case  must  be 
quashed.  The  point  is  really  concluded  by  the 
decision  in  Beg,  v.  Smith,  Formerly  there  were  two 
cases  in  which  an  indictment  for  larceny  coold  not 
be  preferred.  The  first  case  was  that  of  a  wife  tskinff 
the  goods  of  her  husband,  and  ike  second  was  that « 
a  partner  taking  the  goods  of  the  partnenhip.  Bolh 
these  cases  have  hem  brought  within  the  oiiniiDal 
law  by  Act  of  Parliament,  me  case  of  a  partner  by 
the  Larceny  Act,  1863,  and  that  of  a  wife  by  the 
Married  Women's  Property  Act,  1882,  19.  1%  1^ 
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HlOS    COTTRT. 


The  Qubbn  v.  Stbbeteb.— The  Queen  v.  Button. 


High  Ck)URT. 


The  queaiion  whioh  we  have  to  determine  Is,  whether 
the  present  case  comes  within  the  terms  of  the  Lajrceny 
Act,  1861,  s.  91,  so  as  to  render  the  male  prisoner 
liable  to  be  conyicted  of  receiving.  Tbe  material 
words  of  that  section  are  as  follows:  ''Whosoever 
shall  receive  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  the  stalling,  taking,  ex- 
torting^, obtaining,  embezzling,  or  o^erwise  disposing 
whereof  shall  amount  to  a  felony,  either  at  common  law 
or  by  Tirtne  of  this  Act,  knowing  the  same  to  have  been 
feloniously  stolen  .  .  •  shall  be  guilty  of  felony."  Here 
the  sot  of  the  woman  in  taking  her  husband's  property, 
whioh  would  not  have  been  a  felony  either  at  common 
law  or  by  virtue  of  the  Larceny  Act,  1861,  has  been 
made  a  criminal  offence  by  another  Act,  the  Married 
Women's  Property  Act,  1882,  ss.  12  and  16,  but  this 
does  not  bring  it  within  the  words,  "either  at 
common  law  or  by  virtae  of  this  Act " — that  is,  the 
liSToeny  Act,  1861.  Beg,  v.  Smith  was  a  case  in 
which  partnership  properiy  had  been  stolen  by  a 
partner  and  receivea  by  the  prisoner,  the  stealing 
being  a  criminal  offence  by  virtue  of  the  Larceny 
Aoty  1868,  and  it  was  held  that  the  prisoner  could 
n^kt  bA  convicted  of  receiving  under  ^e  Larceny  Act, 
1861,  s.  91.  Our  decision  must  be  to  the  same  effect 
— that  is,  that  the  prisoner  cannot  be  convicted  under 
the  Ijarceny  Act,  1861,  of  receiving  property  stolen 
by  a  wife  from  her  husband. 

Lawbakge,  J.,  concurred. 

Wbight,  J. — ^I  agree  that  this  prisoner  could  not 
properlv  be  convicted  under  the  Larceny  Act,  1891, 
but  in  future  cases  it  seems  that  there  might  be  an 
indictment  for  receiving  at  common  law. 

Kknnxdy  and  Dabung,  JJ.,  concurred. 

Convtctian  qwuhed. 

Solicitors  for  prisoner,  Biggs^  Boche,  Sanger,  &  Co,^ 
for  BuekweU  A  Berkeley,  Brighton. 

Sclioitors  for  prosecutioni  Preetan,  Stow,  <k  Pteeton, 
foe  BawlUon  A  Sutler,  Horsham. 


right,  j 
,JJ.)  j 


July  28. 


O.  G.  B. 
(Mathew,  Lawranoe,  Wrij 
Kennedy,  and  Darling,  ~ 

Thi  Quzen  v.  Button,  (a.) 

Orimindl  law — FaUe  pretences — Bemeteneu — Competitor 
in  handicap  race — Fahe  ataiementi  as  to  previoue 
per/ormaneee  as  a  runner  ^Attempt  to  obtain  prize. 

Hie  defendant  was  convicted  of  attempting  to  obtain 
priaes  for  foot-races  by  false  pretences.  At  the  tried  it 
was  proved  that  entries  for  tufo  races  at  an  athletic 
meeting  were  made  in  the  name  of  one  Sims,  and  that 
9ueh  entries  contained  correct  statements  as  to  the  recent 
performances  of  Sims  as  a  runner,  including  a  statement 
that  he  had  never  won  a  race.  The  entries  were  not 
written  etcher  by  Sims  or  by  the  defendant.  At  the 
meeting  the  defendant  ran  in  tJie  races  in  the  name  of 
Skns.  By  reason  of  t?ie  statements  in  the  entries  he 
Mained  long  starts,  and  won  both  races.  He  was  in 
/o^  a  superior  runner  and  a  previous  vfinner.  After 
the  races  he  falsely  stated,  in  reply  to  q^iestions  put  to 
him  by  the  nandicapper,  tJuxt  he  really  wcu  Sims,  and 
that  the  statements  in  the  entries  were  true  statements  as 

(aO  Beported  by  T.  B.  Golquhouk  Dill,  Esq., 
Barrister-*at-Law. 


to  his  performances.  He  did  not  apply  to  have  the  prizes 
handed  over  to  him. 

Held,  that  there  was  evidence  for  the  jury  of  an 
attempt  to  obtain  the  prizes  ly  false  pretences,  and  that 
the  attempt  woe  not  too  remote  from  the  pretence;  and 
tliat  the  defendant  was  properly  convicted. 

Reg.  V.  Lamer,  14  Cox  C.  C.  497,  disapproved. 

Case  stated  by  the  Becorder  of  Lincoln. 

The  prisoner  was  charged  with  attempting  to  obtain 
goods  by  false  pretences. 

On  the  26th  of  August,  1899,  there  were  athletic 
sports  at  Lincoln ,  for  which  prizes  were  given.  Among 
the  contests  were  a  120  yards  race  and  a  440  yards  race, 
in  respect  of  each  of  whioh  a  prize  was  given  of  the 
value  of  ten  guineas. 

Among  the  names  sent  in  for  these  two  contests  was 
the  name  of  *'  Sims,  G.,  Thames  Ironworks  A.G.," 
and  two  written  forms  of  entr^  were  sent  in  to  the 
secretary  of  the  sports,  containmg  (as  appeared  to  be 
usualj  a  statement  as  to  the  last  four  races  in  which 
Sims  had  run,  together  with  a  statement  that  he  had 
never  won  a  race.  These  forms  were  not  sent  by  Sims, 
nor  were  they  in  his  handwriting,  and  he  knew  nothing 
of  them.  They  were,  however,  signed  in  his  proper 
name,  and  with  his  true  address,  and  contained  a 
correct  amount  of  his  last  four  performances.  The 
forms  were  proved  to  be  not  written  by  the  prisoner. 

The  performances  of  Sims  were  very  moderate, 
and,  as  a  fact,  he  was  only  a  moderate  runner,  and 
as  a  result  the  supposed  Sims  was  given  by  the  handi- 
capper  of  the  sports  a  start  of  11  yards  in  the  120 
yards  race  and  a  start  of  33  yards  in  the  440  jrards 
race. 

Sims  was  ill  at  Erith  when  the  races  were  run,  and 
was  not  at  Lincoln  at  all,  and  he  was  personated  by 
the  defendant,  who  was  a  fine  performer  and  won 
both  contests  very  easilv. 

The  suspicion  of  the  nandicapper  being  aroused,  he 
asked  the  defendant,  after  the  120  yards  race,  whether 
he  was  reallv  Sims,  whether  the  performance  given 
in  the  entry  form  was  really  his,  and  whether  he  had 
never  won  a  race.  To  these  questions  the  defendant 
answered  that  he  was  Sims,  that  the  performances 
were  his  own,  and  that  he  had  never  won  a  race.  All 
these  statements  were  untrue,  and  in  purticular  he 
had  won  a  race  at  Erith  in  his  own  name.  The 
handicapper  was  called  as  a  witness,  and  swore  that 
he  would  not  have  given  the  defendant  such  favour- 
able starts  if  he  had  known  his  true  name  and  per- 
formances. 

These  facts  were  all  admitted,  and  no  evidence  was 
called  to  contradict  them.  It  was,  however,  sug- 
gested for  the  defence  that  the  defendant  miffht  have 
done  it  for  "  a  lark,"  or  mi|fht  have  possibly  done 
it  in  order  to  keep  himself  m  good  training.  In 
summing  up  the  case  to  the  jury  the  recorder  told 
them  that  if  the  defendant  did  it  for  *'  a  lark,"  with- 
out any  criminal  intent,  and  without  intending  to  get 
the  pnzes,  they  ought  to  find  him  not  guilty ;  but 
that  if  he  made  the  false  representations  wilfnUv,  in- 
tentionally, and  fraudulently,  with  intent  to  obtain 
the  prizes,  they  ought  to  find  him  guilty  of  attempt- 
ing to  obtain  them  by  false  pretences. 
The  jury  found  a  verdict  of  guilty. 
It  was  contended  for  the  defendant,  on  the  authority 
of  Beg,  V.  Larner,  14  Gox  G.  G.  497,  that  the  obtaliung 
the  prizes  was  too  remote  from  the  false  representatloii 
and  that  he  ought  to  be  acquitted. 

The  recorder  overruled  the  objection,  but  agreed  to 
state  this  case. 

A  case  decided  by  Lindley,  J.,  at  Nottingham 
Assizes  appeared  to  m  contrary  to  Bef,  v.  Lamer, 
The  questions  of  law  for  the  opinion  of  the  court 
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High  Ooubt. 


Tbb  Qtteen  V,  BuTTOir. 


High  Ooubt. 


(1)  Whether  the  reoordar  had  summed  up  the  ease 
ooxreo^  to  the  jury. 

(2)  whether  the  attempt  to  obtain  the  prizes  was 
too  remote  from  the  pretence. 

J»  P.  Hughes,  lor  the  defendant. — ^The  oonyiction  is 
bad.  There  was  no  completed  offence ;  even  if  the 
defendant  represented  Sims's  performance  as  his  own 
for  the  purpose  of  obtaining  longer  starts  there  is 
nothing  to  show  that  he  did  Uiis  with  any  fraudulent 
intention.  He  never  applied  for  the  prizes,  and  until 
he  did  that,  he  had  a  hcuB  pcsnitentite  even  if  he  ever 
intended  to  obtain  them  (which  was  not  proved). 
[fifATHEW,  J. — These  are  questions  of  fact,  and  are 
disposed  of  by  the  verdict.]  The  intention  to  obtain 
the  prizes  is  too  remote  from  the  false  pretence. 
What  the  defendant  really  obtained  was  uie  good 
starts.  His  winning  the  races  was  due  to  his  good 
running.  Beg.  v.  Lamer  (in  which  the  Common 
Serjeant  directed  the  jury  after  consultation  with 
Stephen,  J.)  is  a  strong  authority  against  tiie  con- 
viction. 

He  also  cited  Beg.  v.  Eagleton,  4  W.  B.  17,  6  Cox. 
C.  C.  569;  Beg.  v.  Gardner,  4  W.  R.  526, 7  Cox,  C.  C. 
136. 

Montague  Shearman  and  T.  EoUis  Walker,  for  the 
prosecution,  was  not  called  upon  to  argue. 

Mathew,  J.— This  conviction  must  be  upheld.  The 
case  of  Beg.  v.  JLamer,  14  Cox.  C.  C.  497,  is  relied  upon 
as  an  authority  for  the  defendant.  In  that  case  the 
question  was  one  of  fact,  and  the  Common  Serjeant 
appears  to  have  directed  the  jury  acoordinff  to  his 
impression  of  the  view  of  the  law  taken  by  Stephen, 
J.,  whom  it  appears  from  the  report  he  had  ccmsmted ; 
but  that  case  appears  to  have  been  differed  from  by 
Lindley,  J.,  in  a  case  tried  before  him  at  the 
Nottingham  Assizes,  and  I  am  clearly  of  opinion  that 
litidley,  J.,  was  right.  The  questions  in  the  present 
case  were  pure  questions  of  fact — ^namely,  whefiierthe 
intention  of  the  defendant,  when  he  entored  for  the 


races,  was  to  obtain  the  prizes,  and  ^^lether  he  madi 
the  false  representations  witii  that  intention.  H 
appears  that  ne  represented  himself  to  be  a  msn  who 
had  never  won  a  raoe,  and  he  was  handioappedostiN 
faith  of  that  statement,  as  is  shown  by  toe  evideoM 
given  by  the  handicapper ;  but  it  also  sppesa  tint 
his  statement  was  false,  for  he  had  won  races.  Ibn 
it  was  suggested  that  he  competed  in  the  nsosol 
Sims,  as  it  is  put  in  the  case,  ''for  a  lark" ;  hot  that 
question  was  for  the  jurv,  and  they  have  negitifed 
thesugp;estion.  It  was  aiM  suggested  that  hiioomiiy 
in  first  m  the  races  was  owing  to  hisowngoodmnimg; 
but  it  was  also  owing,  in  part  at  least,  to  the  fyn 
pretences,  by  means  of  which  he  obtiined  s  loogs 
start  than  he  would  have  had  if  his  tmensmsod 
performances  had  been  known.  It  is  also  sud  tbt 
some  other  act  had  to  be  done  in  order  to  mab  flu 
offianoe  complete,  and  that  he  could  not  ti^]r  be 
convicted  because  he  had  not  a^pUed  fos  the  pom, 
and  that  the  criminal  intention  was  erliiwiitoi 
The  argument  is  exceedingly  lubtle,  bat  JommL 
In  fact,  he  was  found  out  before  he  had  theoppo^ 
tunity  of  applying  for  the. prizes,  as  no  doaw  k 
otherwise  would  have  done.  The  pietenoei  iHikk 
the  prisoner  made  were  not  too  remote,  and  iiis  con- 
viction was  good. 

liAW&AiroB,  J.,  concurred. 

Wbight,J.— I  am  of  the  same  opinion.  Ifnoflnw 
more  had  been  shown  than  that  the  defandsnt  m 
entered  for  the  races  in  a  false  name,  possihly  iheciii 
miffht  have  been  different,  but  here  thoe  was  proof 
of  dietinot  false  pretences  as  to  matters  of  hcL 

Eenssdy  and  Dasling,  JJ.,  concmred. 

Conviction  affirmed, 

Solidtors  for  defendant,  Tolhuni,  Lovdl,  Jt  Cteft, 
Qravesend. 

Solicitor  for  proaeoution,  A»  L*  Banner. 


[the  end.] 
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A    DIGEST 


OF  ALL  THB 


CASES    DECIDED    IN   ENGLAND, 


FBOM 


THE  24th  of  OCTOBER,  1899,  TO  THE  12th  OP  AUGUST,  1900, 


AB  RBPOBTBD  IS 


VOL  XLVIIL  OF  TEE  WEEKLY  EEPORTER,  1899-1900 ; 


CERTAIN  OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


*«*  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  House  of  Lords;  P.O.,  the  Privy 
Council;  O.A.,  the  Court  of  Appeal;  lxtk.,  Lunacy;  ch.d.,  the  Chancery  Division;  Q.B.D.,  the  Queen's 
Bench  Division;  bkoy.,  the  Queen's  Bench  Division  sitting  in  Bankruptcy;  p.d.  &  ad.d.,  the  Prohate, 
Divorce,  and  Admiralty  Division ;  O.G.B.,  the  Court  for  Crown  Gases  Reserved. 

*^*  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  ail  Cases 
Repented  up  to  the  end  of  August,  1899,  as  well  in  this  Volume  (48)  of  the  Wbkklt 
Bbpoeteb  ,as  in  certain  other  Contemporaneous  Reports.  In  thds  Digest,  figu/res  folhwing  the 
name  of  a  case  denote  the  page  in  the  Weekly  Reporter  cU  whdch  it  unll  be  found.  Where 
the  Tiame  of  a  case  has  no  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Bepokter  ;  bu^  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest. 


ADMINISTBATION:— 

1.  Estate  duty — Appointed  fund — Benduary  estate 
— **  Teitameniary  experues  "^Finance  Act,  1894  (67 
ft  58  Vict.  c.  30).  8.  9  (1).~A  fund  appointed  by 
will  under  a  power  of  appointment  does  not  pass  to 
the  executors  as  such  within  the  meaning  of  the 
Finance  Act,  1894,  and  is  therefore  chargeable  with 
estate  duty. 

Estate  duty  is  included  in  '*  testamentary 
expenses."— Tbbasitbb.  Re,  Wild  v.  Stakham, 
Ch  D.  Kekewich,  J.,  696. 

2.  Estate  duty —Settlement  estate  duty— Will— 
Incidence  of  duty  ^Settled  legacy — General  estate — 
Ckmstruction^Finance  Act,  1896  (69  ft  60  Vict.  c. 
28),  i.  19.— A  testatrix  by  her  will  directed  that 
"  my  debts  and  funeral  and  testamentary  expenses, 
including  all  duties  payable  by  law  out  of  my 
estate,"  and  indoding  the  duties  payable  on  certain 


annuities  and  lesaoies  which  she  had  bequeathed 
duty  free,  should  be  paid  out  of  a  fund  which  con- 
stituted her  residuary  general  estate. 

Held,  that  the  words  *'  all  duties  payable  by  law 
out  of  my  estate  "  meant  '*  duties  payable  bv  law 
out  of  my  residuary  general  estate,"  and  did  not 
include  settlement  estate  duty  on  a  settled  legacy, 
and  were  not  "an  express  provision  to  the  con- 
trary" within  the  meaning  of  section  19  of  the 
Finance  Act,  1896.— Lewis,  Rb,  Lewis  v.  Smith, 
Ch.D.  Kekewich,  J.,  426;  [1900]  2  Ch.  176;  69 
L.  J.  Ch.  406;  82  L.  T.  291. 

3.  Insufficient  estate— Abatement  of  annuities  — 
Married  ivoman — Bestraint  on  anticipation — Capital 
value  of  annuity— Legal  personal  rmesenJtaJtive. — 
Where  a  married  woman  was  entitled  restrained 
from  anttdpation,  to  an  annuity,  frcmi  an  insuffi- 
cient estate,  and  agreed  to  an  abatement  thereof, 

45 


Admmutraiion. 


DIGEST. 
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Admiralty,  4 


the  capital  value  of  the  annuity  abated  by  an  order 
of  the  court  being  laid  out  in  the  purchase  of  an 
annuity ;  and  where  she  died  before  the  purchase 
of  the  annuity, 

Held,  that  the  capital  of  the  abated  annuity 
should  be  paid  to  her  legal  personal  representative, 
and  formed  part  of  her  estate.— Boss,  UB,  Ashton 
V.  Boss,  Ch.B.  l^orth,  J.,  264 ;  [1900]  1  Oh.  162 ; 
69L.  J.  Ch.  192;  81  L.  T.  578. 

^..Practice—- Parties  —  Devisees  —  Heir-ai-law  — 
Costs— Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65). 
— A  summons  was  taken  out  by  the  executors  of  a 
testator,  who  died  after  the  Land  Transfer  Act, 
1897,  came  into  operation,  for  the  determination  of 
the  question  whether,  under  the  terms  of  the  will, 
a  certain  piece  of  freehold  land  was  induded  in  a 
specific  devise,  or  went  to  the  heir-at-law.  The 
will  contained  no  general  devise  of  real  estate. 

The  devisees  and  the  heir-at-law  were  made 
respondents. 

Held,  that  the  land  went  to  the  heir-at-law ;  the 
devisees  had  made  their  claim  and  failed,  and  were 
in  the  same  position  as  if  they  had  brought  an 
action  under  the  old  law.  The  costs  of  the  heir- 
at-law,  therefore,  would  be  taxed  as  between  party 
and  party,  and  paid  by  the  devisees.— Peel,  Be, 
WooDOOOK  V.  HOLROYD,  Ch.D.  Kekewich,  «/. ;  81 
L.  T.  504. 

5.  Separaie  account  fund  in  court — Assignment  of 
— Notice — Equity  against  assignee, — Where  a  fund  in 
court  in  an  administration  suit  is  carried  to  a 
separate  account  it  is  released  from  the  general 
questions  in  the  cause,  and  marked  as  being  subject 
only  to  the  questions  arisiag  on  the  particular 
matter  specified  in  the  heading  of  the  account,  and 
the  persons  specified  in  the  heading  are  to  be 
regarded  as  the  owners  of  the  fund. 

Wbere  a  fund  standing  to  a  separate  account  is 
specifically  assigned  for  value  by  the  person 
entitled  thereto  according  to  the  heading  of  the 
acceunt, 

Held,  that  the  assignor's  liability  towards  other 
parties  to  the  suit  for  breach  of  trust  in  re^>ect  of 
the  estate  generally  cannot  be  enforced  against  the 
separate  account  fund  in  the  hands  of  its  assignee 
for  value  without  notice.  Notice  that  the  assignor 
was  a  trustee  and  defendant  in  a  suit  for  an  account 
in  which  his  fund  might  be  made  answerable  in 
case  of  default,  is  not  sufficient  to  affect  the 
assignee.— -Edqab  v.  Plomlby,  P.C.  ;  [1900]  A,  0. 
431  ;  82  L.  T.  573. 

6.  Testamentary  expenses — Administraiion  expenses 
-^Coits  of  probate  action — Estate  duty. — The  expres- 
sion "  testamentary  expenses  "  includes  estate  duty. 

A  testator,  after  giving  the  income  of  his  residue 
to  his  wife  for  life,  directed  his  executors,  after  his 
widow's  death,  out  of  the  residue  to  pay  ''my 
widow's  funeral  and  testamentary  expenses  and 
debts."  The  testator's  wife  survived  him,  and  died 
leaving  what  purported  to  be  a  will.  B.,  one  of 
the  two  next-of-kin  of  the  widow,  brought  an 
action  in  the  Probate  Division  for  a  grant  of  letters 
of  administration  of  the  widow's  estate  to  bim. 
The  judge  pronounced  against  the  will,  but  made 
no  order  as  to  costs.  Letters  of  administratiou 
were  subsequently  granted  to  Y.,  the  other  next- 
of-kin  of  the  widow,  with  the  assent  of  B.  The 
widow's  estate  consisted  entircdy  of  personalty. 
Upon  summons  to  determine  what  costs  and 
expenses  ought  to  be  allowed  out  of  the  testator's 
estate  as  testamentary  expenses  of  the  widow. 

Held,  that  costs  and  expenses  properly  incurred 
in  the  administration  of  the  estate  of  the  intestate 
widow   were    within   the   meaning   of   the  term 


'*  testamentary  expenses,"  and  that  there  mast  be 
allowed  as  such  testamentary  expenses  the  costs  of 
B.  of  the  probate  action  and  also  the  estate  daty 
payable  on  the  death  of  the  widow. — Gi-sicow,  Bb, 
Ybo  v.  Clemow,  Ch,D,  Kekeurich,  J.,  541 ;  [1900] 
2  Ch.  182 ;  69  L.  J.  Oh.  522  ;  82  L.  T.  550. 

7.  Testamentary  eamenses^Costs  of  ascertaining 
identity  of  legatees — Gosts  out  of  residue  —  Ord,  65, 
r.  145.— The  costs  of  ascertaining  the  identity  of 
the  legatees  of  pecuniary  bequests  are  *' testa- 
mentary expenses,  and  where  there  is  a  general 
direction  to  pay  funeral  and  testamentiftry  expenses 
out  of  the  residuary  estate  they  are  payable  there- 
out, and  not  out  of  the  pecuniary  legacies. 

In  re  Oroom,  [1897]  2  Oh.  407,  discussed.— Battx- 
GARTEN,  Be,  Sevan  v.  Bosbnbaum,  Ch.D.  FarwtU, 
J. ;  82  L.  T.  711. 

8.  Trustee  carrying  on  testator* s  business — Tort  hf 
trustee — Damages — Indemnity — Claim  to  indemnity 
out  of  estate  by  person  recovering  damages  against  the 
trustee, — Where  a  trustee  is  entitled  to  indemnity 
from  his  testator's  estate  in  respect  of  damages  ti 
a  tort  committed  by  him  in  carrying  on  testator's 
business,  the  person  entitled  to  such  damages  from 
the  trustee  may  prove  for  them  against  the  testatoi^s 
estate  direct  —  Baybould,  Be,  Baybould  v. 
Turner,  Ch.D.  Byrne,  J.,  301;  [1900J  1  Ch.  199; 
69  L.  J.  Oh.  249 ;  82  L.  T.  46. 

See  also  Bankruptcy,  18 ;  limitation  Statutes,  5 ; 
Lunacy,  2 ;  Partition,  1 ;  Probate,  8. 

ADMIBALTY  :— 

1 .  Practice — Damages — Unpaid  balance  of — A  ctiom 
in  rem — Arrest — Bail — Release — Judgment — Pra>etice 
--Admiralty  Court  Act,  1861  (24  Vict,  c,  10),  «.  15— 
Writ  of  fieri  facias. — A  collision  oocuired  in  the 
Biver  Thames  between  a  British  and  a  foreign 
vesseL  The  owners  of  the  British  vessel  commeoMd 
an  action  in  rem  and  arrested  the  foreign  voesol, 
the  owners  of  which,  domiciled  abroad,  appeared, 
and,  having  put  in  bail  for  the  fall  value  of  the 
vessel  and  her  freight,  she  was  released.  The 
foreign  vessel  was  subsequently  found  alone  to 
blame,  and  the  decree  in  the  usual  form,  in  the 
case  of  owners  who  have  appeared,  condemned  the 
defendants  and  their  baU  m  damages  and  costs. 
The  damages  proved  to  be  in  excess  of  the  amount 
of  the  bail,  and  the  plaintiffs,  in  respect  of  tiua 
balance,  sued  out  a  writ  oi  fieri  facias  under  which 
the  foreign  vessel  was  seized.  On  application  to 
the  court  the  sheriff  was  ordered  to  withdraw. 

Held,  that  the  owners  of  the  foreign  vessel  had, 
by  appearing,  rendered  themselves  personally  liaUe, 
and,  therefore,  payment  of  the  balance  could  be  en- 
forced under  section  15  of  24  Vict  c  10  by  a  writ 
of  fieri  facuM  against  any  of  their  goods  and 
chattels,  including  the  released  vessel,  within  the 
jurisdiction. 

The  Dictator,  [1892]  P.  304,  followed.— *'Gkmica," 
The,  C.A. ;  [1899]  P.  285 ;  81  L.  T.  379. 

2.  Practice — Ship— Action  of  restraint — Bail  hcmd 
for  safe  return  of  vessel — Forfeiture — Diseretian  q^ 
court. — A  bail  bond  given  in  an  action  of  restraint  j 
was  conditioned  for  the  safe  return  of  the  vessel  to 
the  port  of  liverpooL  On  the  termination  of  the 
voyage  the  vessel  did  not  return  to  LiTox^ool,  bat 
put  into  the  port  of  Dundee,  outside  the  jorisdictioa 
of  the  English  Admiralty  Oourt,  from  whence  she 
was  sent  under  a  charter-party  on  a  fresh  voyage. 

On  the  application  of  the  plaintiff,  Barnes,  J., 
made  an  order,  declaring  the  bond  to  be  forfeited. 

Held,  that  the  order  was  right. — "Cawdor'' 
The.  C.A.  293;  [1900]  P.  47;  69  L.  J.  P.  23;  81 
L.  T.  705. 
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3.  Practice— Ship  —  Gayeat  warrant — Arrest — 
•Peraonal  undertaking  to  put  in  hail — Bdeate — Con' 
demnation  in  damages  and  coste  occasioned  by  arrest — 
Rules  of  the  Supreme  Court,  ord.  29,  r.  18.— The 
plamtifu  in  an  aotioii  in  rem  agauQrt  a  foreign 
▼easel  oaused  the  yenel  to  be  arrested  by  the 
•marshal,  notwithstanding  that  a  caveat  warrant 
had  becoi  taken  out  and  an  undertaking  given  by 
the  defendants'  solidtors  to  put  in  bail  in  the  suit 
or  pay  money  into  court  within  three  days  of  its 
•institution.  At  the  time  of  the  arrest  the  vessel 
was  not  under  the  arrest  of  the  court  in  any  other 
action,  and  was  a^ut  to  leave  the  port  where  she 
was  then  lying. 

The  defendants,  on  the  day  after  the  arrest, 
applied  to  the  comrt  for  the  vessel  to  be  released 
and  that  the  plaintiffs  should  be  condemned  in 
damages  and  costs.  At  the  hearing  of  the  applica- 
tion the  plaintiffiB  never  objected  in  any  way  that 
the  personal  security  of  the  defendants*  solicitors 
was  inadequate. 

(Held,  that  the  vessel  must  be  released  and  the 
plaintiffs  condenmed  in  the  damages  and  costs 
occasioned  by  the  arrest,—**  C&iMDOir/'  The,  P./>. 
db  Ad.D.  623;  [1900]  P.  171 ;  69  L.  J.  P.  103;  82 
li.  T.  660. 

4.  Ship— Limitation  of  liability — Foreign  ship — 
Foreign  certificate  of  registry — Deduction  of  crew 
space—Sections  79,  84,  210,  d03,  and  6th  schedule  of 
4he  Merchant  Shipping  Act,  1894. — ^The  owners  of  a 
Danish  ship  are  not  entitled  in  limiting  their 
liability  to  deduct  crew  space  from  the  gross  ton- 
nage, although  the  tonnage  regulations  of  the 
JCercAiant  Shipping  Act,  1694,  have  been  adopted  by 
Denmark,  and  according  to  the  Danish  certificate  of 
registry  the  crew  space  is  stated  therein  and  it  is 
proved  that  the  dimensions  of  crew  space  have  been 
out  up  over  the  hatchway.  To  entitie  a  ship  to 
such  deduction  it  is  necessary  to  prove  that  the 
certificate  mentioned  in  the  third  paragraph  of  the 
6th  schedule  of  theMerchant  Shipping  Act,  1894,  has 
been  given  by  a  surveyor  of  ships  to  the  collector 
of  customs.— *•  Cathay,"  The  (No.  2),  P,D.  Sn 
Ad.D. ;  69  L.  J.  P.  89 ;  82  L.  T.  823. 

5.  Ship— Limitation  of  liability — Ship  not  exceed- 
ing  fifteen  tons  burden — Exemption  from  registry — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  3,  sub'Sectioai  l.—The  meaning  of  the  words  **  not 
exceeding  fifteen  tons  burden  "  in  section  3,  sub- 
section 1,  of  the  Merchant  Shipping  Act,  1894,  is 
not  exceeding  a  net  register  tonnage  of  fifteen  tons. 

Judgment  of  Barnes,  J.  (47  W.  B.  288),  affirmed. 
— «*Bkuhbl,"  The,  CA.,  243;  [1900]  P.  24;  69 
X.  J.  P.  8  ;  81  L.  T.  500. 

6.  Ship — Limitation  of  liability — Sum  paid  into 
AdmiraUy  Division — A<tions  under  Lord  Campbell's 
Act  in  the  Queen* s  Bench  Division — Tra7isfer  of 
actions, — The  owners  of  a  ship,  on  which  great  loss 
of  life  had  occurred  in  consequence  of  the  neffli- 

gmce  of  their  servants,  obtained  in  the  Admiruty 
ivision  an  order  limiting  their  liability  to  £15,400, 
and  they  paid  that  sum  into  the  Admiralty  Division. 
Actions  under  Lord  Campbell's  Act  having  been 
commenced  against  the  owners  in  the  Queen's 
Bench  Division, 

Held,  that  there  was  no  reason  for  transferring 
such  actions  to  the  Admiralty  Division. — Boche  v. 
London  AKDSoTJTH-WESTEaN Railway  Co.,  CA., 
1 ;  [1899]  2  Q.  B.  502;  81  L.  T.  315. 

7.  Ship — Limitation  suit — Free  pass  by  railway 
and  steamer  —  Conditions  of  non-liabiliiy — Claim 
against  fund — Loss  of  life — Loss  of  luggage — Lord 
CampbeUVs  Act    (9  &   10    Vict,  c   n)  —  Merchant  \ 


Shipping  Act,  1894  (57  &  58  Vict.  c.  60).  s.  503.— A 
free  pass,  obtained  by  an  official  of  another  railway 
company  for  himself  and  wife,  from  the  Londcm 
and  South-Westem  Bailway  Co.,  for  the  journey 
&om  London  to  Jersey,  referred,  on  the  face  of  it, 
to  the  following  conation  printed  on  the  back: 
*<  That  it  shall  be  taken  as  evidence  of  an  agree- 
ment that  the  company  are  relieved  from  all 
responsibility  for  any  injury,  delay,  loss,  or  damage, 
however  caused,  that  may  be  sustained  by  the 
person  or  persons  using  this  pass."  Through  the 
negligence  of  the  servants  of  the  railway  company, 
and  during  the  transit  from  Southampton  to  the 
Channel  Islands,  the  steamer  stranded,  and  the 
official  was  drowned.  His  own,  and  his  wife's, 
l^g^®  were  also  lost. 

The  widow  on  behalf  of  herself  and  infant 
children  claimed,  against  the  fund  paid  by  the 
railway  company  into  court  in  a  limitation  suit,  for 
the  loss  of  her  husband  and  father  of  the  children. 
The  registrar  disallowed  the  daim. 

Held,  that,  in  respect  of  the  loss  of  life,  as  the 
widow  and  children  could  only  daim  under  Lord 
Campbell's  Act,  where,  if  death  had  not  ensued, 
the  party  injured  would  have  been  entitied  to  main- 
tain an  action  for  damages,  the  conditions  on  which 
the  free  pass  was  granted,  and  which  the  deceased 
must,  from  his  official  position,  be  taken  to  have 
known,  included  the  sea  passage  as  well  as  the 
land  transit,  and  barred  the  claim  : 

Held,  also,  that  in  respect  of  the  daim  by  the 
widow,  as  administratrix  of  her  husband,  for  the 
loss  of  his  personal  effects,  and  in  her  own  right, 
for  the  loss  of  her  luggage,  the  condition  attaching 
to  the  pass  equally  preduded  any  daim,  for  the 
London  and  South-Westem  Bailway  spedal  Act  of 
1848 — ^under  sections  47,  48,  49  of  which  (made 
perpetual  by  an. Act  of  1860)  the  company  is 
empowered  to  maintMn  steamers — is  not  controlled 
by  section  31  of  the  subsequent  Bailway  Clauses 
Act,  1863,  extending  to  steamers  the  provisions  of 
section  7  of  the  Bailway  and  Canal  Traffic  Act, 
1854. 

The  words  ''  or  other  things  whatsoever  on  board 
the  ship  "  in  section  503,  sub-section  1  (6),  of  the 
Merchant  Shipping  Act,  1894,  include  passengers' 
Inggage.— "  Stella,"  The,  P,D.  Vfc  Ad.D. ;  [1900] 
P.  161 ;  69  L.  J.  P.  70 ;  82  L.  T.  390. 

ADTJLTBBATION  :— 

1.  Food  and  drugs— '' Chewing  chum*'*— Paraffin 
wax— Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vi4A.  c.  63),  ss.  3,  6. — On  the  hearing  of  two  in- 
formations under  sections  3  and  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  it  was  proved  or 
admitted  before  the  justices  that  the  appdlant  was 
a  shopkeeper,  carrying  on  business  at  5,  P. -road, 
T.,  where  he  retailed  sweats  and  groceries. 

On  the  13th  of  May,  1899,  the  respondent  visitfd 
the  appellant's  shop,  and  purchased  some  *^  chewing 
chum."  Bach  of  the  packets  of  '*  chewing  chum  " 
was  labelled  '*B.  &  Co.'s  chewing.  This  must 
not  be  eaten.  For  ohewiog  only."  The  respondent, 
after  looking  at  the  packets  and  reading  the  labels, 
asked  the  price,  and  bought  three  pennyworth. 
It  was  proved,  or  admitted,  that  the  ''chewing 
dium  "  was  sold  as  an  article  to  be  chewed  and  not 
as  an  artide  to  be  eaten.  It  could  not  be  dissolved 
by  the  saliva  of  the  mouth,  nor  could  it  be  masti- 
cated by  the  teeth.  It  wm,  however,  capable  of 
being  swallowed  whole,  althoMgh  it  was  not  in- 
tended to  be  swallowed.  Paraffin  wax  was  one  of 
the  insredients,  and  each  packet  contained  8*3  per 
cent,  uiereof .  The  wax  was  an  essential  ingredient. 
Paraffin  wax  if   received   into  the  stonuich  was 
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injmioiu  to  haJth,  and  the  quantitv  of  wax  in  the 
paokete  wae  BoffideDt  to  make  the  article  aa  a 
sweet  Id  jorions  to  health  if  passed  into  the  stomach. 
If  swallowed,  therefore,  it  was  injurious  to  health, 
but  if  it  was  used  in  the  manner  in  whidi  it  was 
intended  to  be  nsed— namely,  for  chewing — ^it  was 
not  in  any  way  injurious  to  health.  The  jostioes 
convicted  the  appellant. 

Held,  that  on  the  facts  the  justices  were  wrong. 
— BmnraTT  v.  Tylbb,  Q,B.D,  ;  81  L.  T.  787. 

2.  Food  and  druga— Compounded  druff — Bale  of 
Food  and  Drugs  Act,  1876  (38  &  39  Vict.  c.  63),  m.  6, 
7. — A  sale  to  the  prejudice  of  the  purchaser  of  a 
compounded  drug,  which  is  not  of  the  nature, 
substance,  and  qiuility  of  the  artide  demanded,  is 
an  offence  under  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  and  prooeedinffs  for  the  recovery 
of  a  penalty  may  be  taken  under  that  section. — 
Bbabdslby  v.  Waltow  &  Ck).,  Q.B.D.;  [1900] 
2  Q.  B.  1 ;  69  L.  J.  a  B.  344;  82  L.  T.  119. 

3.  Food  and  drugs  —  Margarine  —  Evidence  — 
Anaiy$t*$  cmrUfioate—8ale  of  Food  and  Druge  Act, 
1876  (38  ft  39  Vict.  c.  63),  m.  6,  14,  21,  26— 
Margarine  Act,  1887  (60  ft  61  VicL  c  29),  m.  6,  7, 
12. — li.,  a  retafl  grocer,  sold  to  the  appellant  from 
A  tub  marked  "  pure  butter,"  a  oertam  quantity  of 
mazvarine  without  delivering  it  in  a  paoBSge 
marked  with  the  word  "margarine"  as  requizSd 
by  section  6  of  the  Margarine  Act,  1887.  The 
sample  sold  was,  on  analysis,  found  to  contain 
10  per  cent,  of  foreign  fat  not  butter  fat.  L. 
having  satisfied  the  justices  that  he  had  been  sold 
the  margarine  by  the  respondents  with  a  warranty 
that  it  was  pure  butter,  the  appellant  took  out  a 
summons  against  the  respondents  for  selling 
margarine  to  L.  without  the  word  **  margarine " 
being  marked  on  the  padsage  containing  the 
Artide.  At  the  hearing,  the  analyst's  cermcate 
obtained  in  the  former  proceediugs  against  L.  was 
tendered  in  evidence  against  the  respondents. 

Hdd,  that  the  certificate  was  not  evidence  against 
the  respondents  and  should  be  rejected. — ^Tyleb  v. 
EiNGHAM,  Q.B.D. ;  [1900]  2  Q.  B.  413 ;  69  L.  J. 
Q,  B.  630. 

4  Food  and  drugs— Milk — Ten  per  cent,  added 
water — Milk  exceptionally  good^  Trifling  offence,-^ 
The  respondent  was  charged  with  selling  milk 
contrary  to  section  6  of  the  Food  and  Drugs  Act, 
1875.     • 

At  the  hearing  of  the  information  the  certificate 
of  the  analyst  was  produced  and  proved  on  behalf 
of  the  appellant,  and  showed  as  follows:  '*I,  the 
undersigned  public  analyst  for  the  county  of  Essex, 
do  hereby  certify  that  I  recdved  on  the  5th  of  June, 
1899,  a  sample  of  milk.  .  .  .  I  am  of  opinion 
that  the  same  contained  the  parts  as  under :  Fat, 
:3*56  parts;  non-fatty  solids,  7*46  parts;  water, 
88*99  parte;  total,  10000.  I  am  therefore  of 
opinion  that  this  milk  contains  10  per  cent,  of 
«dded  water." 

The  justices  recdved  the  certificate  of  the  analyst 
as  suffident  evidence  of  the  facto  as  herein  stated, 
but  it  appeared  to  them  that  the  milk  was 
exceptionally  good,  the  butter  fat  being  above 
normal,  and,  having  regard  to  all  the  circumstances, 
they  thought  that,  though  the  charge  was  proved, 
4he  offence  was  of  so  trifling  a  nature  that  it  was 
onexpedient  to  inflict  any  punishment,  and  they 
therefore  dismissed  the  information. 

Hdd,  remitting  the  case  to  the  justices,  that  if 
the  milk  was  exceptionally  good  after  tiie  adultera- 
tion they  need  not  convict,  but  if  it  was  only 
exceptionally  good  before,  the  offence  was  one  for 


whioh  they  should  convict — ^Banks  «•  WoouBi, 
Q.B.D.;  81L.T.  785. 

5.  Food  and  drugs— Procedure— Offemoe  under  8aU 
of  Food  and  Drugs  Act,  lSl9—Sepeal  of  procedure 
section— Power  of  amendment— InterprkeOion  Act, 
1889  (52  ft  53  Vict.  c.  63),  s.  38  {2}— Sale  of  Food 
and  Drugs  Act,  1899  (62  ft  63  Vict.  c.  61),  s.  19.- 
Where  an  Act  creating  an  offence  is  kept  in  lores, 
and  the  section  providmg  procedure  is  only  repealed, 
and  other  procedure  is  provided  b^  the  regaling 
Act,  iJthough  an  offsnoe  is  committed  while  the 
repealed  section  is  in  force,  if  proceedings  are  not 
taken  until  after  the  repeal  takes  effisot,  they  axe 
governed  by  the  requirements  of  the  repealing  Act 

In  sndi  a  case  the  old  form  of  prooedure  is  not 
kept  alive  by  section  38  (2)  of  the  Interpretation 
Act,  1889,  as  to  offences  committed  under  the 
earlier  Act. 

The  non-f  ulfllment  of  the  requirements  of  section 
19  of  the  Sale  of  Food  and  Drugs  Act,  1899,  is  not 
a  matter  capable  of  amendment  under  Jervia^  Act 
— Batt  v.  Mattinson,  Q.B.D. ;    82  L.  T.  800. 

6.  Food  and  drugs— Sample— Mode  of  dMding 
sample— Analysis— Sale  of  Food  and  Drugs  Ad^  1876 
(38  A  39  Vict.  c.  63),  s,  14.— Where  a  purchase  iot 
the  purpose  of  analysis  is  made  of  several  articles  of 
food  or  drugs  at  tiie  same  time,  eaoh  ttrtide  pur- 
diased  must  be  divided  into  three  parts  and  dealt 
with  as  provided  in  section  14  of  the  Sale  of  Food 
and  Drugs  Act,  1876. 

Where  a  purchase  is  made  of  six  bottles  of  the 
same  artide  of  food  or  drug  each  bottle  ia  f or  tdbe 
purposes  of  the  Act  a  separate  artide,  and,  there- 
fore, it  is  not  a  suffident  oomplianoe  with  the 
requiremento  of  section  14  for  the  pnrohaaar  to 
divide  them  into  three  loto  of  two  DOttles  each 
without  opening  any  of  the  bottles,  and  to  hand 
one  lot  to  the  anal]rst  and  one  to  the  sdler,  and  to 
retain  one  himself.— Mason  if.  Oowdaby,  Q.BJ).; 
[1900]  2  a  B.  419 ;  69  L.  J.  a  B.  667 ;  82  L.  T. 
802. 

7.  Food  and  drugs— Warranty — Contract  to  euj^y 
milk  over  an  extended  period — Necessity  of  written 
vKirranty  with  each  particular  delivery — ScUe  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  26.— 
On  information  bv  a  medical  officer  of  health,  H., 
a  dairyman,  and  his  servant  were  reepeotivdy 
charged  with  unlawfully  causing  to  be  sold  ana 
sdUiig  milk  as  "new  milk"  which  was  not  new 
milk,  contrary  to  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875.  At  the  hearing  an  agreement  in 
writing  was  put  in  as  an  answer  to  the  oompjbiiitB 
under  section  25  of  the  Sale  of  Food  and  i>nagt 
Act,  1875,  and  section  20  (4)  of  the  Sale  of  Food 
and  Druffs  Act,  1899,  and  it  was  proved  that  the 
milk  had  been  purchased  as  new  milk,  and  that  it 
was  sold  in  the  saoie  state  as  wh«*n  it  was  pur- 
chased ;  and  that  the  defendants  had  no  reason  to 
beUeve  at  the  time  the  milk  was  sold  it  was  other- 
wise than  pure  nulk.  On  analysis  the  artide  aold 
was  found  to  contain  10  parts  added  water  to  90 
parts  milk. 

By  the  aforesaid  agreement  S.  agreed  to  s^  to 
H.  "  one  thousand  gallons  of  milk  weekly  in  such 
quantities  as  arranged,  the  milk  to  be  pure  new 
milk,  ddivered  at  ."  Then  followed  the  naoMi 
of  the  stations  and  prices  per  gallon,  and  the  datsi 
of  ddivery,  ranging  from  the  21st  of  January, 
1899,  to  the  20th  of  January,  1900.  The  qoertioB 
was  whether  in  this  agreement  there  was  or  wis 
not  a  written  warranty  within  the  meaning  of  sse- 
tion  25  of  the  Sale  of  Food  and  Drugs  Act,  1876. 

Held,  that  there  was  nothing  to  diow  that  ths 
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agreement  for  the  delivery  of  the  milk  oovered  tiie 
partioalar  milk  in  question. 

In  order  to  support  a  defence  under  section  25, 
there  must  be  something  more  tlutn  a  general 
warranty;  there  must  be  something  to  show  tiiat 
the  warranty  oovers  the  particular  artide,  and  that 
the  article  was  purchased  with  a  warranty. — 
BoBBRTSON  V.  Harbis.  Q.B.D.,  671;  [1900]  2 
Q.  B.  117  ;  69  L.  J.  Q.  B.  626 ;  82  L.  T.  536. 

JU)VANCBMBNT.— See  Will,  2. 

AGENT.— See  Arbitration,  5;  Bankruptcy,  8;  Oom- 
pany.  32;  Contract,  15;  Frauds,  Statutes  of ,  2 ; 
Priroipal  and  Affent,  1,  2;  Stock  Exchange,  1-3; 
Vendor  and  Puronaser,  3,  20. 

ANNUITY:— 

Deed — Construction — Charge  on  moidy  of  tenant 
in  common — Eight  of  distress — Bent  of  whole  less  than 
annuity — Power  to  distrain  for  full  amount, — ^By  his 
will,  dated  November,  1831,  J.  W.  devised  certain 
lands  and  premises  to  his  daughters  A.  and  H.  as 
tenants  in  common  in  tail.  A.  married  H.  A.  and 
H.  the  defendant. 

In  1858  by  a  deed  of  settlement  on  her  marriage 
H.  disentailed  her  moieties,  and  settled  them 
upon  trust  to  pay  the  income  to  the  defendant 
for  his  life  or  until  he  became  bankrupt,  and 
then  for  the  issue  of  the  marriage,  and  in  default 
of  issue  (which  was  the  case^  in  default  of 
appointment  for  her  next-of-km.  H.  died  in 
1863,  and  the  defendant  became  bankrupt  in 
1878,  and  thereupon  A  became  entitled  to  the 
whole. 

In  1881  a  deed  was  executed  between  A.,  her 
husband  and  the  defendant,  whereby  A.  with  the 
assent  of  her  husband,  in  contemplation  of  the 
defendant's  second  marriage,  agreed  to  grant  to 
the  defendant  an  annui^  of  £300  charged  xxp<m 
the  moieties,  shares,  and  premises  comprised  in 
the  marriage  settlement  of  1858  payable  out  of 
the  rents  and  profits  and  income  thereof  respec- 
tively. And  by  that  deed  if  the  annuity  should 
be  in  arrear  the  defendant  could  enter  and 
•distrain  upon  all  or  any  of  the  said  moieties,  shares, 
or  premises,  and  hold  them  and  receive  and  take 
the  rents  and  profits  thereof  until  the  arrears  were 
satisfied. 

The  reotal  value  of  the  undivided  moiety  has 
been  of  lato  years  quite  insufficient  to  satisfy  the 
annuity,  the  profits  of  the  whole  hardly  amountiog 
to  that  sum. 

Held,  that,  although  there  was  power  to  distrain 
on  the  entirety  of  the  lands  the  deiad  gave  him  no 
power  to  distrain  for  more  than  one-half  of  the 
rents  and  profits  of  the  whole. — Ashwin  v. 
BtTLLOOK,  Q.B,D. ;  81  L.  T.  48. 

See  also  Administration,  3 ;  Inland  Revenue,  2. 

APPOINTMBNT.— See  Power,  1-5 ;  Will,  15,  16. 
APPOBTIONMENT.—See  Landlord  aud  Tenant,  25. 
APPBBNTIGE.— See  Master  and  Servant,  1.       iiOM 

ABBITBATION :—  ^fhjH 

1.  AvKtrd — Enlargement  of  time — Arhitr<Uion  Act, 
1889  (62  &  53  Vid.  c.  49),  ss.  9,  24— i^Zic  HeaUh 
Act^  1875  (38  &  39  Vict.  c.  55),  s.  180.  sub-secUon  9. 
— ^The  court  has  power,  under  section  9  of  the 
Arbitration  Act,  1889.  to  enlaree  the  time  for 
making  an  award  under  the  Public  Health  Act, 
1875,  at  any  time. 

Section  9  of  the  Arbitration  Act  is  not  incon- 
•sistent  with  section  180,  sub-section  9,  of  the 
Public  Health  Act. 


Warhurton  v.  HasUngden  Local  Board,  48  L.  J. 
Q.  B.  451,  27  W.  B.  Dig.  11,  approved. 

In  re  Mackenzie  and  the  Ascot  District  Qas  Co,,  34 
W.  B.  487,  17  Q.  B.  D.  114,  overruled.- Enowlbb 
V.  Bolton  (ICayob),  C.A„  433;  [1900]  2  Q.  B. 
253;  69  L.  J.  Q.  B.  481 ;  82  L.  T.  229. 

2.  Award—Validitif — Evidence  taken  on  matters 
not  referred — Jurisdiction, — In  an  action  to  enforce 
an  award,  the  defendants  pleaded  that  the  sum 
awarded  included  matters  not  referable  to  the 
arbitrators  under  the  terms  of  the  contract,  and  in 
respect  of  which,  therefore,  the  arbitrators  had  no 
jurisdiction. 

Held,  that,  as  it  appeared  that  the  matters 
actually  referred  were  those  contained  in  the  sub- 
mission, the  award  was  not  bad,  either  (a)  on  the 
faoe  of  it,  for  not  steting  that  matters  not  referred 
had  been  rejected ;  or  Jb)  because  the  arbitrators 
had  taken  evidence  on  matters  not  referred,  the 
defendants  failing  to  prove  that  such  matters  were 
irrelevant  to  the  inquiry,  or  were  in  fact  included 
in  the  award,  which  was  for  a  lump  sum. 

Held,  further,  that  a  counterclaim  for  liquidated 
damap;es  by  the  defendants  for  delays  not  allowed 
in  writing  by  their  engineer-in-chief  must  be  dis- 
missed, for  tiie  refusal  to  allow  delays  was  itself,  by 
the  terms  of  the  contract,  subject  to  arbitration, 
and  capable  of  being  dealt  with  by  the  arbitrators 
in  their  award  without  sending  tbn  matter  back  to 
the  engineer. —FALKnrGHAH  v.  Yictobiak  Bail- 
ways  C0MMI88I0NBE8,  P,C. ;  [1900]  A.  C.  452;  82 
L.  T.  506. 

3.  Costs  of  referetux— Local  government — Trans- 
ference of  district — Local  Government  Act,  1888, 
s,  62  {3)^Lands  Clauses  Act,  1845,  s.  34;— By  a  Local 
Government  Board's  order  part  of  the  plain tiffii' 
district  was  transferred  to  the  district  of  the 
d^endant  council,  and  the  parties  being  unable 
to  agree  to  an  arbitrator  to  adjust  a  difference 
between  tiiem,  one  was  appointed  by  the  Local 
Ghyvemment  Board,  under  section  62  (2)  of  the 
Local  Gk>vemment  Act,  1888.  By  his  award  he 
durected  the  defendants  to  pay  the  plaintiffii  a 
certain  sum,  and  directed  the  costs  of  the  award- 
viz.,  £10  10s.,  should  be  paid  by  both  parties  in 
equal  shares.  No  mention  was  made  of  the  coeti 
of  the  reference. 

Subsequently  he  determined  the  costs  of  the 
reference  to  be  £34  2s.  lOd.,  and  the  costs  of 
the  taxation  to  be  £4  4s.,  but  did  not  direct  that 
the  defendants  were  to  pay  these  sums. 

In  an  action  to  recover  these  sums  from  the 
defendants, 

Held,  that  the  arbitrator  having  made  no 
direction  by  whom  these  sums  should  be  paid, 
they  could  not  be  recovered  from  the  defendants. — 
South  Mimms  Bu&al  Disfbict  Council  v,  Bajlnbt 
Ukban  Distkict  CoxmoiL,  Q,B,D, ;  82  L.  T.  421. 

4.  Lands  Clauses  Acts — Costs—Lands  Clauses  Act^ 
1845,  ss,  23,  34,  38.— An  offer  made  by  the  pro- 
moters of  an  undertaking  to  purchase  under 
section  38  of  the  Lands  Glauses  Act,  1845,  is  not 
alnogated  by  a  notice  given  by  the  claimant  under 
section  23  of  his  desire  to  have  the  compensation 
settied  by  arbitration.  But  if  the  sum  offered  by 
the  promoters  was  not  less  than  that  awarded  by 
the  arbitrators,  the  claimant  must  bear  his  own 
costs  incident  to  the  arbitration. — ^Lasoblles  v. 
SwANSBA  School  Board,  Q,B.D.  ;  69  L.  J.  Q.  B.  24. 

5.  Master  and  servant — Staying  proceedings — Action 
for  damages— Contract  for  service — Arbitration  clause 
—Wrongful  dismissal— Arbitration  Act,  1889  (52  A 
63  Vict,  c  49),. «.  4.— A  contract  for  the  employ- 
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ment  of  the  plaintiff  by  the  defendants  as  their 
agent  for  the  sale  of  maize  and  other  products  for 
seven  years,  at  a  remuneration  by  commission, 
provided  that  **  any  dispute  arising  in  connection 
with  *'  the  contract  should  be  referred  to  arbitra- 
tion pursuant  to  the  arbitration  clause  in  the  bye- 
laws  of  the  Liverpool  Com  Trade  iussodation.  The 
arbitration  clause  in  tiiose  bye-laws  provided  that 
**  all  disputes  iirising  out  of  transactions  connected 
with  the  trade  "  should  be  referred  to  arbitrators, 
and  that  neither  contracting  party  should  bring  any 
action  against  the  other  in  respect  of  any  dispute 
until  the  dispute  had  been  settled  by  the  arbitra- 
tors. Disputes  as  to  the  plaintiff's  conduct  as  agent 
were  subsequently  referred  arbitrators,  who  made 
an  award  adverse  to  the  plaintiff,  whereupon  the 
defendants  dismissed  him.  The  plaintiff  then 
brought  an  action  against  the  ^fendants  for 
damages  for  wrongful  dismissal. 

Held,  reversing  Phillimore,  J.,  that  the  dispute  in 
the  action  was  within  the  arbitration  clauses  in  the 
contract  and  bye-laws,  and  that  the  defendants, 
having  always  been  "  ready  and  willing  "  to  refer 
the  dispute  to  arbitration,  were  entitled  to  have  the 
action  stayed  under  section  4  of  the  Arbitration 
Act,  1889. 

Benihaw  v.  Queen  Anne  Maiiaions  Co.,  [1897]  1 
Q.  B.  662,  followed. 

Davis  V.  Starr,  41  Oh.  D.  242,  explained. — Pa&by 
V.  LrvKBPOOL  Malt  Co.,  GA,  ;  [1900]  1  Q.  B.  339 ; 
69  L.  J.  Q.  B.  161 ;  81  L.  T.  621. 

6.  RailimMf — Contract  to  construct — Clause  referring 
all  matters  to  consulting  engineer — Point  of  law — 
Discretion  of  court  to  order  arbitrator  to  state  special 
case— Arbitration  Acty  1889  (62  &  63  Vict.  c.  49),  «.  19. 
— By  a  contract  for  the  construction  of  a  i^way 
for  a  lump  sum  it  was  provided  tiiat, ''  in  the  event 
of  any  dispute  or  question  arising  as  to  the  intent 
and  meaning  of  any  part  of  the  specification 
.  .  .  or  the  interpretation,  meaning,  or  effect  of 
the  clauses  and  conations  of  the  contract,  or  as  to 
any  other  matter  or  thing  whatever  connected  with 
or  arising  out  of  the  contract  or  incidental  thereto 
or  not  thereby  provided  for,  such  questions  or 
disputes  should  be  referred  to  the  consulting 
engineer,  whose  decision  should  be  conclusive  and 
binding  on  both  parties.'' 

The  cost  of  construction  was  greatly  increased 
by  the  necessity  of  blasting  rook  instead  of  exca- 
vating earth,  and  the  contractor  claimed  a  large 
sum  beyond  the  contract  price,  alleging  that  the 
contract  provided  for  excavation  of  earth  only. 

This  daim  was  referred  to  the  consulting  engineer 
as  arbitrator. 

Held,  that,  as  a  substantial  and  serious  point  of 
law  arose  upon  the  construction  of  the  contract,  the 
case  was  one  in  which  the  court  would,  in  the 
exercise  of  its  discretion,  order  the  arbitrator  to 
state  a  special  case  for  the  opinion  of  the  court 
under  section  19  of  the  Arbitration  Act,  1889. — 

KUTTAIiL  V.  LyNTON  AND  BaBNSTAFLB   BaILWAY 

Co..  CA,;  82L.  T.  17. 

7.  Railway — Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  ^b— Railway  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  78.— 
Upon  an  application  to  compel  a  railway  company 
to  take  up  an  award  properly  made  under  the 
Lands  Clauses  Consolidation  Act  of  1846,  the  ques- 
tion as  to  whether  compensation  should  be  paid 
under  that  or  other  Acts  cannot  be  entertained. 

Objections  of  this  character  should  be  made  in 
the  action  to  enforce  the  award. 

Reg.  V.  London  and  North- Western  Railway  Co., 
[1899]  1  Q.  B.  921,  affirmed.— Lo2n>ON  and  Nobth- 


Wbstebn  Railway  Co.  v.  Walker,  H.L.,  384; 
[1900]  A.  C.  109 ;  69  L.  J.  Q.  B.  367 ;  82  L.  T.  9S. 

8.  Staying  proceedings  —  Interested  arbitrator,^ 
Under  an  agreement  matters  in  dispute  were  to  bs 
referred  to  tilie  sole  arbitration  of  X.,  whose  dedsioa 
was  to  be  final  and  binding.  On  the  13th  of  Jane 
a  motion  was  made  raising  the  question  whether 
an  action  brought  by  one  of  tiie  parties  to  the 
arbitration  should  be  allowed  to  proceed,  and  the 
motion  was  dealt  with  on  the  assumption  that  the 
arbitration  should  go  on.  After  one  or  two  ap- 
pointments before  X.,  an  application  was  made  to 
remove  X.  from  being  arH&ator  on  the  ground 
that  he  was  a  gentieman  at  the  bar  who  had 
constantiy  been  employed  by  solidton  whose 
conduct  would  have  to  be  considered  by  the 
arbitrator.  At  the  time  of  the  motion  of  the  13lh 
of  June  all  the  circumstances  were  known  to  the 
plaintiff  No  charges  whatever  were  made  against 
X.  When  X.  was  originally  named  as  arbitrator 
it  was  known  to  the  plaintiff's  solicitors  that  X. 
was  habitually  employed  by  the  solicitors  whose 
conduct  might  come  before  uie  arbitrator,  but  they 
were  told,  as  was  the  fact,  that  he  had  not  been, 
consulted  in  this  particular  matter.  For  the  plaintiff 
it  was  said  that  the  arbitrator  ought  to  be  a 
perfectiy  unbiassed  person.  For  the  defendant  it 
was  said  tliat  this  rule  does  not  apply  to  the  case 
of  an  arbitrator  named  in  the  contract. 

Held,  that  the  motion  must  be  dismissed  witii 
costs.— Bright  v.  Biybb  Plate  CoNsrancnTOV 
Co.,  Ch.D.  CozenS'Hardy,  J.;  82  L.  T.  793. 

9.  Submission  to  three  arbitrators — Power  of  cowi 
to  stay  action-^Arbitration  Act,  1889  (52  &  63  Vict. 
c.  49),  s.  4.— Section  4  of  the  Arbitration  Act,  1889, 
applies  to  all  submissions,  including  those  in  which 
the  reference  is  to  three  arbitrators. 

In  re  Smith  <fc  Service  and  Nelson  <fe  Sons,  39  W.  B. 
117,  25  Q.  B.  D.  545,  distinguished.— Maschester 
Ship  Canal  Co.  v.  Peabson,  CA.,  689. 

See  also  Local  Government,  8 ;  Practice,  15. 

ASSIGNMENT.— See  Administration,  5 ;  Contract,  5 ; 

Practice,  8. 

AUCTIONEER.— See  Inland  Revenue,  1. 

BANKER:— 

1.  Bill  of  exchange —  Cheque — Crossed  cheque-^ 
Receipt  of  payment  for  customer — BUls  of  Exchange  Ad, 
1882  (45  &  46  Vict.  c.  61),  s.  82.— A  rate  collector 
had  been  for  many  years  in  the  habit  of  taking 
cheques  which  he  received  in  payment  of  rates  to  a 
branch  bank  of  the  defendants  and  getting  them  to 
cash  the  cheques,  but  he  did  not  keep  any  aoooost 
with  the  defendants.  Havine  fraudulently  obtained 
a  cheque  from  the  plaintiffs  by  falselv  pretending 
that  a  rate  had  been  made,  he  took  we  cheque  to 
the  branch  bank  in  accordance  with    his    osaal 

Cotice.  The  cheque  was  drawn  on  a  Loadon 
k  and  was  made  payable  to  the  collector  or 
order,  and  was  crossed  generally  and  marked  "  Not 
negotiable."  The  defendants  cashed  the  cheqw 
and  sent  it  up  to  their  head  office  in  London  for 
collection,  and  it  was  duly  presented  and  paid.  la 
an  action  to  recover  the  amount  of  the  cheque. 

Held,  that  the  proper  inference  to  be  drawn  itatt 
the  facts  was,  first,  that  the  collector  WM  a 
customer  of  the  defendants;  and,  secondly  (YangfasD 
Williams,  L.J.,  doubting  as  to  this),  that  Utt 
defendants  received  payment  of  the  cheque  lor 
him ;  and  therefore  the  defendants,  liaving  acted  ia 
good  f aif^  and  without  negligenoe,  were  yroteotsd 
from  liability  by  section  82  of  the  Bills  of  ! 
Act,  1882. 


WaeUfBepGvter,  Sept.  8, 1900.] 
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JadgmeDt  of  Bigham,  J.  {ante,  p.  144),  affirmed. 
— Great  Wbstbrn  Bailway  Oo.  v.  London  and 
Ck>T7NTT  Banking  Co.,  C.A,,  662 ;  69  L.  J.  Q.  B. 
741 ;  82  L.  T.  746. 

2.  Negli^fence — Order  in  writing  for  payment  of 
money — Trover — Converaion— Measure  of  damages — 
Money  Tkod  and  received — BiUe  of  Exchange  Act,  1882 
(45  &  46  Vict,  c  61),  M.  3  (1)  (2),  11  (2),  73,  82— 
IfOand  Revenue  Act,  1883  (46  &  47  Vict.  c.  bb),  «.  17. 
— An  order  in  writing,  direotiDg  a  bank  to  pay  to 
the  plaintiffs  or  their  order  a  Bam  of  money  con- 
ditionally upon  the  signature  by  the  plaintiffs  of  a 
receipt  form  at  the  foot  of  the  document,  was  stolen 
from  the  plaintiffs  and  taken  to  the  defendimt  bank 
for  collection  on  behalf  of  a  customer  of  theirs.  The 
signature  of  the  plaintiffs  had  been  forged,  both  on 
the  indorsement  and  on  the  receipt,  but  both 
signatures  were  badly  written  and  the  name  of  one 
of  the  plaintiffs  was  written  as  '*  Trench  "  instead 
of  Jumor.  The  defendant  bank,  without  making 
any  inquiries,  received  the  order,  collected  the 
amount  from  the  paying  bank,  and  placed  it  to  the 
credit  of  their  customer.  The  plaintiffs  subse- 
quentiy  gave  notice  to  the  defendant  bank  that  the 
order  had  been  stolen,  and  claimed  the  amount 
received  by  the  defendant  bank.  The  account  of 
the  customer  of  the  defendant  bank  had  been 
drawn  upon  in  the  interval,  but  nothing  had 
occurred  to  disentitie  the  defendant  bank  from 
cancelling  the  credit  given  to  Iheir  customer. 

Held,  that  the  defendant  bank  had  beoi  guilty 
of  negligence,  and  consequently  could  not  avail 
itself  of  the  benefit  of  section  82  of  the  Bills  of 
Exchange  Act,  1882,  as  enlarged  by  section  17  of 
the  Inland  Bevenue  Act,  1883  ;  and  that  the  plain- 
tiffs could  recover  the  amount  from  the  dcd^endant 
bank  as  money  had  and  received  to  the  use  of  the 
plaintiffs. 

SemHe  (per  A.  L.  Smith  and  Yaughan  Williams, 
Ij.JJ.),  that  the  plaintiffs  could  abo  recover  the 
amount  as  damages  for  the  oonv^irsion  of  the  order. 
— Bavins  v.  London  and  South- Wbstbbn  Bank. 
C.A,,  210;  [1900]  1  Q.  B.  270;  69  L.  J.  Q.  B.  164 ; 
81  L.  T.  655. 

3.  Separate  accounts — Deposit  of  securities  for  debt 
due  on  one  account— BigJUs  of  third  parties. — 
Securities  belonging  to  the  clients  of  a  firm  of 
stockbrokers  were  deposited  with  a  bank  to  secure 
a  debt  due  from  the  stockbrokers  to  the  bank.  The 
stockbrokers  had  two  accounts  with  the  bank— a 
loan  and  a  current  account.  This  debt  was  due  on 
the  loan  account,  but  there  was  no  agreement  that 
the  securities  were  deposited  to  secure  the  loan 
account  exclusively.  The  stockbrokers  be(»me 
bankrupt.  At  the  date  of  the  bankruptcy  they  had 
a  balance  in  their  favour  on  the  current  account, 
which  was  at  any  rate  partly  made  u]p  of  money 
they  had  received  from  clients  for  mvestment. 
The  bank  did  not  set  off  the  balance  due  on  the 
current  account  against  the  indebtedness  on  the 
loan  account,  but  sold  the  securities  and  discharged 
the  debt. 

Held,  that  the  securities  were  deposited  to  secure 
the  indebtedness  of  the  stockbrokers  to  the  bank, 
and  that  this  indebtedness  was  the  amount  due  on 
all  their  accounts.  Gonsequentiy,  the  clients  of  the 
stockbrokers  were  not  entitled  to  be  repaid  out  of 
the  balance  on  the  current  account  money  which 
bad  bean  paid  hy  them  to  the  stockbrokers  for 
investment  and  paid  by  the  stockbrokers  into  their 
ourrent  account. 

Decision  of  Byrne,  J.  {ante,  p.  62,  [1899]  2  Gh. 
556),  T«verspd.— Mutton  v.  Peat,  C.A.,  486 ;  [1900] 

Ch.  79 ;  69  L.  J.  Oh.  484 ;  82  L.  T.  440. 


BANKRUPTCY:— 

1.  Act  of  bankruptcy—Assignment  of  property  for 
the  benefit  of  creditors  generally'-Bankruptcu  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  4,  sub-section  (1)  (a)— 
Deeds  of  Arrangement  Act,  1887  (50  &5  1  Viet.  c.  57), 
s.  19.— Where  the  act  of  bankruptcy  alleged  in  a 
petition  is  a  deed  of  assignment  for  the  benefit  of 
creditors  generally,  a  receiving  order  ousht  not  to 
be  made  if  the  deed  relied  upon  is  for  tne  benefit 
of  trade  creditors  only.  The  expression  '*  creditors 
generally"  must  be  considered  to  mean  '*all 
creditors."— Phillips,  Re,  Babton,  Bx  pabtk, 
Bkcy;  [1900]  2  Q.  B.  329;  69  L.  J.  Q.  B.  604;  82 
L.  T.  691. 

2.  Discharge  —  Suspending  discharge  —  Bankrupt 
without  means  or  prospects— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  51),  s.  2S— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  8.— An  order  suspending  a 
bankrupt's  discharge  until  a  dividend  of  10s.  in  the 
pound  has  been  pud,  ought  not  to  be  made  unless 
there  is  a  reasonable  prospect  that  some  funds  or 
property  will  be  forthcoming,  and  will  be  available 
for  payment  of  Ihe  debts  of  the  bankrupt. — Maalbt 
V.  Maelby,  Q.B.D.  ;  82  L.  T.  692. 

3.  Execution— Completion  by  seizure  and  sale-— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  45— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11.— 
A  creditor  put  in  execution  against  a  debtor,  and 
withdrew  m>m  possession  on  receiving  £40  in  part 
payment  of  his  debt  and  an  undertaking  to  pay  the 
remainder  by  instalments.  A  receiving  order  was 
made  against  the  debtor  before  the  remainder  of 
the  debt  had  been  paid. 

Held,  that  the  creditor,  not  having  completed 
the  execution  by  seizure  and  sale,  was  not  entitied 
to  retain  the  £40  as  against  the  trustee  in  the  bank- 
ruptcy.—Fobd,  Bb,  OffioialBbobivbb,  Expabtb, 
Bkey.,  173 ;  [1900]  1  Q.  B.  264 ;  69  L.  J.  Q.  B.  74 ; 
81  L.  T.  648. 

4.  Execution  creditor^Sheriff,  sale  by— Proceeds  of 
sale— Landlord— Rent  in  arrear— Lien— Priority- 
Payment  by  sheriff— Indemnity— Title  to  proceeds  of 
execution— Official  receiver — Trustee—**  Goods  of  a 
debtor"— S  Anne,  c.  14  (c.  18  in  Rev.  Stat),  s.  1— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71).  s.  11— 
Appeal— Trustee  in  bankruptcy— Costs. — Where  under 
an  execution  the  sheriff  seUs  the  goods  of  the  judg- 
ment debtor,  and  subsequentiy,  under  section  11  of 
the  Bankruptcy  Act,  1890,  receives  from  the  officia] 
receiver  notice  of  bankruptcy  proceedings  com- 
menced against  the  debtor  since  the  sale,  together 
with  a  demand  for  payment  of  the  proceeds  of  sale, 
he  is  entitied  to  retain  out  of  the  proceeds  and  pay 
the  landlord  of  the  premises  on  which  the  execution 
was  levied  any  arrears  of  rent  due  to  him  from  the 
debtor,  not  exceeding  the  amount  of  one  year's  rent, 
even  though  he,  the  sheriff,  has  not  received  notice 
of  the  lanSord's  claim  until  after  the  sale,  and  not- 
withstanding that  the  sale  has  deprived  the  land- 
lord of  the  lien  given  him  on  the  goods  themselves 
by  section  1  of  8  Anne,  c.  14  (c  18  in  Revised 
Statutes).  ,  .   ^ 

The  right  of  the  landlord  to  be  paid  out  of  the 
proceeds  of  BsHe  in  the  hands  of  the  sheriff,  where 
no  bankruptcy  intervenes— a  right  established  by 
the  practice  uniformly  adopted  under  the  statute 
of  Anne  and  recognized  by  judicial  authority  long 
before  the  present  law  of  bankruptcy— is  not 
affected  by  section  11  of  the  Bankruptcy  Act,  1890. 
The  expression  '*  the  soods  of  a  debtor"  in  that 
section  does  not  include  the  goods  of  a  ludgmen  i 
debtor,  which  are  by  the  statute  of  Anne  im- 
pounded until  the  landlord  is  paid;   nor  are  the 
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The  HpfpodiiDt,  Rarah  Jenkinfl,  borrowed  from  the 
dain  a(t  prior  to  the  29 fh  of  April,  1899,  at  variooB 
tim*  8  HMiim  of  raone>  amountini;  to  £40.  On  that 
Hxt*'  it  tf  aM  agreed  that  the  claimant  should  advance 
h«-r  a  fii)th(>r  «um  of  £50,  and  that  she  should  give 
a  bill  of  sale  on  her  farm  stock  to  secure  the  sum 
of  £90 ;  and  a  bill  of  sale  was  thereupon  executed 
and  the  £50  advanced.  In  the  bill  of  sale  the 
consideration  was  stated  to  be  ''  the  sum  of  £90 
now  due  and  owing,"  and  the  grantor,  who  farmed 
the  farm  herself,  was  merely  described  as  ''  Sarah 
Jenkins,  of  Ynysgwas  Farm,  in  the  county  of 
Glamorganshire,  married  woman."  In  the  schedule 
the  farm  stock  was  described  as  *'  two  horses,  four 
cows." 

An  execution  having  been  levied  bv  the  plaintiff 
upon  the  goods  comprised  in  the  bill  of  sale,  the 
claimant  claimed  the  goods,  and  the  bailiff  inter- 
pleaded. The  county  court  judge  held  the  bill  of 
sale  to  be  gnod,  and  gave  judgment  for  the  claimant. 
The  plaintiff  appealed. 

Held  (following  Carpenter  v.  Deen,  23  Q.  B.  D. 
566,  38  W.  B.  Dig.  22),  that  the  words  <*  two 
horses,  four  cows,"  were  not  such  a  Bpeciflo  descrip- 
tion of  the  farm  stock  as  to  satisfy  section  4  of  the 
Bills  of  Sale  Act,  1882,  and  therefore  they  must  be 
excluded  from  the  schedule. 

Held,  also  (aed  dubitante),  that  the  bill  of  sale 
was  void,  on  tiie  ground  that  the  consideration  was 
not  truly  stated,  since  the  bill  omitting  to  acknow- 
ledge the  receipt  of  the  £50  then  advanced  was  not 
in  accordance  with  the  form  prescribed  by  the  Act. 

Held,  hIso,  that  the  point  raised  as  to  the  suffi- 
ciency of  the  description  of  the  grantor's  occupa- 
tion must  be  di^uided  in  fa\our  of  the  validity  of  the 
document  —  Daviss  v.  Jenkins,  Q  D  D.,  286  ; 
L1900]  1  Q.  B.  133;  69  L.  J.  Q.  B.  187 ;  81  L.  T. 
788. 

2.  Consideration — True  statement — Money  "  now 
paid** — Promiasory  note  not  yet  due— Bills  of  Sale 
Act,  1878  (41  &  42  Vict  c.  31),  s.  8.— A  bill  of  sale 
stated  the  consideration  therefor  to  be  a  sum  of 
money  "  now  paid  "  by  the  grantee  to  the  grantor. 
Of  the  money  paid  by  the  grantee  to  the  grantor  a 
part  was,  in  pursuance  of  a  previous  agreement 
between  ^em,  applied  by  the  grantor  to  the  retire- 
ment of  a  promissory  note  then  current  upon 
which  the  grantor  and  grantee  were  jointly  and 
severally  liable  to  a  third  party. 

Held,  that  as  the  liability,  to  the  satisfaction  of 
which  the  money  was  agreed  to  be  applied,  was  a 
liability  to  a  third  person  and  not  to  tne  grantee, 
the  fact  that  the  liability  was  not  a  debt  already 
due  did  not  render  it  obligatory  to  set  out  in  the 
bill  of  sale  the  agreement  as  to  the  application  of 
the  money,  and  that  the  consideration  of  the  bill 
was  not  untruly  stated. — ^WiLTSHlBE,  Be,  Eyiton, 
Ex  PARTE,  Bkcy.,  256;  [1900]  1  Q.  B.  96;  69 
L.  J   Q.  B   145;  81  L.  T.  616. 

3  Payment  by  instalments— Authority  to  sell  mort- 
gaged prffperty — Sale  be/ore  instcUments  were  due — 
Interest  subsequent  to  sale, — Where  repayment  under 
a  bill  of  sale  was  to  be  made  by  monthly  instal- 
ments extending  over  a  certain  period,  and  where 
before  the  expiration  of  that  period  the  mortgagee 
by  agreement  with  the  mortgagor  sold  the  security, 
and  deducted  from  the  purchase-money  the  prin- 
cipHl  HI  id  iuterest  due  to  him  up  to  the  end  of  the 
peru,d. 

He  d,  that  the  mortgagee  could  only  claim  the 
jtriiicipal  himI  tbe  interent  up  to  the  date  the 
b^cuiiTv  was  renHz^^d. — "WEST  v.  DiFBOSE,  Ch.D, 
CoztuS'Eardt/,  J.,  389  ;  [1900]  1  Ch.  337  ;  69  L.  J. 
Ch.  100;  82L.  T.  '^\i 


4.  Begistration-^Validiiy'^AjgMainU-'DemsrifMM 
of  grantor^s  occupation — BUls  of  Sale  Ad,  1878  (41 
&  42  Vict.  c.  81),  «.  10  (2).— A  married  womsa 
living  apart  from  her  husband  was  employed  as 
manager  of  a  dressmaking  business  at  a  weekly 
salary.  In  a  bill  of  sale  of  which  she  was  the 
grantor,  and  in  the  affidavit  filed  on  registration, 
she  was  merely  described  as  a  married  woman. 

Held,  that  the  registration  was  bad  because  her 
occupation  was  not  described. — KmcBLB  v. 
Addison.  Q.B.D.,  331 ;  [1900]  1  a  B.  430 ;  69  L.  J. 
Q.  B.  299;  82  L.  T.  91 

b.  Statutory  form — Time  of  payment — Validity— 
Deviation  from  statutory  form — **  Stipulated  time  of 
payment  '*— Covenant  to  pay  **  on  or  before  "  a  named 
day—BilUofSale  Act,  1882  (45  &46  Viet.  c.  43),  s.  9. 
— By  a  bill  of  sale,  given  as  security  for  money,  the 
grantor  agreed  to  pay  the  principal  '*  on  or  before  " 
the  Ist  of  November. 

Held,  that  this  amounted  to  an  agreement  to  pay 
on  a  fixed  day,  with  a  provision  for  the  defeasance 
of  the  security  (at  the  option  of  the  grantor)  on 
payment  at  an  earlier  date,  and  that  the  bill  of  sale 
was,  therefore,  *'in  accordance  with"  the  {orm 
given  in  the  schedule  to  the  Bills  of  Sale  Act,  1882, 
and  was  valid. 

The  provision  in  the  statutory  form  that  there 
must  be  a  *' stipulated"  time  of  payment  means 
that  the  time  at  which  payment  is  to  beoomA 
obligatory  upon  the  gnintor  must  be  fixed. — ^De 
Bbaam  v.  Ford.  O.A,  ;  [1900]  1  Oh.  142 ;  69  li.  J. 
Oh.  82;  81  L.  T.  568. 

6.  Validity — Form — Covenant  to  produce  last  re- 
ceipt for  rents,  rates,  and  taxes  "  when  called  upon  " 
— Power  to  seize  on  breach  of  any  covenant — BiUt  of 
Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  VicL 
c.  43),  ss.  7,  9. — A  bill  of  sale  contained  a  coTanant 
by  the  grantor  to  produce  **  when  called  upon"  his 
last  receipts  for  rents,  rates,  and  taxes,  and  a 
proviso  giving  power  to  seize  and  sell  on  breach  of 
any  covenant.  It  also  contained  the  usual  proviso 
that  the  chattels  included  under  the  bill  of  aale 
should  not  be  liable  to  seizure  for  any  other  cause 
than  those  mentioned  in  section  7  of  the  BiUa  of 
Sale  Act,  1882. 

Held,  that  the  covenant  to  produce  "  when 
called  upon  "  must  be  read  as  subject  to  the  im- 
portation, in  the  subsequent  proviso,  of  section  7  of 
the  Act,  and  that  consequently  the  bill  of  sale  con- 
tained no  power  of  seizure  for  non-production  of  the 
receipts  except  without  reasonable  exouse  aftrr 
demand  in  writing,  and  that  it  was  a  valid  bill  of 
sale.— Bullock,  Bb,  Wakd,  Ex  pa&tb,  Q,B,D., 
46 ;  [1899]  2  Q.  B.  517  81;  L.  T.  268. 

BOND:— 

Bond  to  secure  loan — Breach  of  condition — Inters 
from  date  of  breach — Damages  —4  &  5  Anne^  c  IS, 
ss.  12,  IS— Husband  and  wife—Loan  to  husbamd  c/ 
wife*s  separate  property — Statute  of  Limitation»^  \W 
(3  &  4  Will.  4,  c.  42),  8,  5.— Interest  is  payable  m 
interest,  and  not  as  damages,  imder  a  b^d  harinf 
a  condition  or  defeasance  to  make  void  the  saiM 
upon  payment  of  a  lesser  sum  at  a  day  or  plsoi 
certain,  even  though  no  express  mention  of  intsnst 
is  made  in  the  bond.  The  fact  that  the  bond  is 
conditioned  for  payment  of  principal  at,  and  ot 
interest  up  to,  a  certain  date  does  not  pcedn^ 
interest  being-  payable  subsequently  to  that  date  m 
accordance  with  the  before-stated  rule. 

Acting  within  the  provisons  of  a  mairiaffe  eottki 
ment,  the  trustees  of  the  settlement  lent  the  tarn 
fund  in  1852  to  the  husband  on  the  security  of  ha 
bond,    conditioned   for   repair  ment   of     the    ^dk 
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adTanoed  six  months  after  date,  with  interest 
theveon  at  £4  per  cent.  This  interest  was  payable 
under  the  trusts  of  the  settlement  to  the  wife  for 
life,  and  to  the  husband  for  life  after  her  death. 
Husband  and  wife  lived  together  in  perfect  amity. 
The  wife  died  in  1876,  and  the  husband  in  1896. 
The  husband  had  never  paid  the  sum  secured  by 
the  bond,  or  any  part  thereof,  and  had  never  paid 
any  interest  on  the  same. 

Held,  that,  under  the  circumstances,  the  hand  to 
pay  and  the  hand  to  receive  the  interest  having 
been  the  same,  no  payment  over  was  necessary ;  and 
that,  therefore,  the  Statute  of  Limitations  did  not 
run,  and  the  bond  was  still  subsisting. 

Held,  also,  that,  having  regard  to  all  the  circum- 
stances of  the  case,  the  husband  must  be  considered 
to  have  kept  possession  of  the  trust  fund  in  the 
capacity  of  a  ^uoat-trustee,  and,  that  being  so,  the 
Statute  of  Limitations  could  not  in  any  case  have 
run  in  his  favour. 

Decision  of  Byrne,  J.  {ante,  p.  71,  [1899]  2  Ch. 
561),  affirmed.— Dixon  He,  Hetnes  v.  Dixon,  (7.^., 
665 ;  69  L.  J.  Ch.  609. 

BREAD  :~ 

8aU  ofy  otherwise  than  hy  weight — 3  Geo.  4,  c.  106, 
s.  4. — An  inspector  employed  by  the  London  County 
Ooimcil  sent  a  man  to  purchase  a  loaf  of  bread  at 
the  respondent's  shop.  The  man  entered  the  shop 
and  asked  for  a  twopenny  loaf,  and  was  accordingly 
served  by  the  respondent  with  a  loaf  for  which  he 
paid  twopence.  The  loaf,  before  being  handed  to 
bim,  was  not  weighed  by  anyone  in  the  shop  in  his 
presence,  nor  was  any  statement  made  to  him  as  to 
its  weight.  On  being  weighed  by  the  inspector,  it 
was  found  to  be  2f oz.  short  of  a  21b.  loaf.  The 
loaf  was  similar  in  fhspe  and  appearance  to  loaves 
which  are  usually  sold  as  21b.  loaves. 

Held,  on  a  summons  being  taken  out  against  the 
respondent  under  section  4  of  the  Bread  Act  of 
1822,  for  selling  bread  otherwise  than  by  weight, 
that  it  was  no  answer  to  the  charge  that  the 
purchaser  asked  for  a  loaf  of  a  specified  value,  and 
did  not  ask  for  a  loaf  of  any  particular  weight. — 
London  County  Council  v.  Head,  Q,B,D.,  393 ; 
[1900]  1  a  B.  288 ;  69  L.  J.  Q.  B.  39 ;  81  L.  T.  452. 

BUBIAL.— See  Ecdesiastioal  Law,  2. 

BYB-LAW.— See   Local    Government,    1,    10,    20; 
Market,  I. 

CANADA,  LAW  of:— 

1.  British  Columbia — CatUe — Powers  of  provincial 
Ieffislature—'UltT&  vires — British  Columbian  CatUe 
Protection  Acts,  1891,  1895  (54  Vict.  c.  1 ;  58  Vict. 
c.  7). — The  provision  in  the  British  Columbian 
Cattle  Protection  Act,  1891,  as  amended  in  1895, 
to  the  effect  that  a  Dominion  railway  company, 
unless  they  erect  proper  fences  on  their  railway, 
shall  be  responsible  for  cattle  injured  or  killed 
thereon,  is  ultra  vires  of  the  provincial  parliament. 

Caneidian  Pacific  Bailway  Co.  v.  Corporation  of 
the  Parish  of  Notre  Dame  de  Bonseeours^  [1899] 
A.  C.  367,  distinguished.  — -  Madden  v.  Nelson 
AND  Fort  Sheppard  Railway  Co  ,  P.C.;  [1899] 
A.  C.  626 ;  81  L.  T.  276. 

2.  British  Columbia — Corporation — Liability  of — 
Accident  to  bridge  under  corporate  control — Bye-law — 
British  Columbia  Municipal  Act,  1892  (55  Vict,  c  33). 
— The  appellant  corporation  having,  under  55  Vict, 
c.  33,  de  facto  taken  over  the  care  and  control  of  a 
oertnin  bridge, 

Held,  that  their  acts  with  regard  to  it  were 
vrimd  fade  competent  corporate  acts.  It  woold 
Ue  on  the  corporation  to  show  clearly  that  any , 


acts  done  by  their  officers  under  their  direction 
were  ultra  vires  and  illegal,  and  that  conclusion 
could  not  be  reached  merely  by  reason  of  their  not 
having  passed  a  bye-law  under  55  Vict.  c.  33 
actually  vesting  the  bridge  in  them. 

In  an  action  to  recover  damages  from  them  for  a 
fatal  accident  caused  by  the  breaking  down  of  the 
said  bridge  over  which  a  tramcar  containing  the 
deceased  was  runninff. 

Held,  that  the  finding  of  the  jury  that  an  act 
done  by  their  officer  had  materially  weakened  the 
beam  which  afterwards  broke  amply  justified  a 
verdict  against  them ;  and  that  the  liabihty,  if  any, 
of  the  tram  company  for  passing  an  exitraordinarily 
heavy  weight  over  it  not  having  been  before  the 
jury,  could  not  be  raised  in  appeal. — VicrroRiA 
Corporation  v,  Patterson,  Same  v.  Lang,  P.C.  ; 
[1899]  A.  C.  615;  81  L.  T.  270. 

3.  British  Columbia — Naturalization  and  aliens — 
Chinamen — Legislative  povoer — Ultra  vires — British 
North  America  Act,  1867  (30  &  31  Vict.  c.  3)  s.  91, 
sub-section  25,  and  s.  92,  sub-sections  10,  IS^British 
Columbia  "  Coal  Mines  Regulation  Act,  1890 " 
(53  Vict.  c.  33),  s.  4. 

Held,  that  section  4  of  the  British  Columbian 
'*  Coal  Mines  Regulation  Act,  1890,"  which  pro- 
hibits Chinamen  of  full  age  from  employ  meut  in 
underground  coal  workings,  is  in  that  respect 
ultra  vires  of  the  provincial  legislature. 

Begarded  merely  as  a  coal-working  regulation, 
it  would  come  within  section  92,  sub-section  10,  or 
section  92,  sub- section  13,  of  the  British  North 
America  Act.  But  its  exclusive  application  to 
Chinamen  who  are  aliens  or  naturaliz-id  subjects 
establishes  a  statutory  prohibition  which  is  within 
the  exclusive  authority  of  the  Dominion  Parlia- 
ment conferred  by  section  91,  sub- section  25,  in 
regard  to  '*  naturalization  and  aliens."  —  Union 
Colliery  Co.  of  British  Columbia  v,  Brydin, 
P.C. ;  [1889]  A.  C.  580 ;  81  L.  T.  277. 

4.  Gas — Right  to  stop  supply  of  gns  generally — 
Canada  Act  (12  Vict.  c.  183).  s.  20— Construction^ 
Gasworks  Glauses  (Imperial)  Act,  1847  (10  &  11  Vict, 
c.  15). — Held,  that,  by  the  true  construction  of 
section  20  of  the  Canada  Act  (12  Yiot.  o.  183), 
borrowed  from  the  Ghuiworks  Cianses  Act,  1847 
(Imperial  Parliament),  the  appellant  company  is 
authorized  to  cease  supplying  the  respondent  with 
gas  at  any  of  his  houses  on  his  neglect  to  pay  its 
bill  for  any  one  of  them.  There  is  nothing  in  the 
section  to  limit  the  authority  of  the  company  to  the 
particular  building  in  respect  of  which  there  has 
Deen  default,  and  such  a  limitation  cannot  be 
implied.— Montreal  Gas  Co.  v.  Cadieux,  P.C; 
[1899]  A.  C.  589 ;  81  L.  T.  274. 

5.  Insurance,  life— Validity  of  life  policy — Lawful 
holder— Civil  Code  of  Lower  Canada,  art.  2590. — 
In  an  action  on  a  policy  of  life  insuraoco, 

Held,  that  the  plaiutiff  was  not  a  U^ful  h  'Mer. 
As  "the  protector  of  the  deceased  wheii^-ver  Ue 
stood  in  need  of  protection,**  he  had  n  >t  an  insur- 
able interest  in  his  life  within  the  meaniug  of  article 
2590  of  the  Civil  Code  of  Lower  Canada. 

Held,  further,  that  a  condition  in  the  policy  that 
the  same  should,  on  the  lapse  of  a  year  or  upwards 
during  whic^  premiums  have  been  regularly  paid, 
become  incontestable  is  no  answer  to  an  objection 
founded  on  the  terms  of  the  Code. — Anctil  v. 
Manufacturers'  Life  Insurance  Co.,  P.C; 
[1899]  A.  C.  604 ;  68  L.  J.  P.  C.  123 ;  81  L.  T.  279. 

6.  Lower  Canada^Civil  Code.  art.  1233  (1),  (6), 
(7)— •'  Commercial  rrtatt«»*« """'.*  ^<^y^  *?.  produce"'-^ 


o/  ^oo/in  tortting"— S«ocA;  Exchange 
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—  Authority  to  hroJcer.  —  A  person  who  gives 
authority  to  stookbrokers  to  do  business  for  him  on 
the  Stook  Exchange  must  be  taken,  in  the  absenoe 
of  evidence  to  the  contrary,  to  have  employed  them 
on  the  terms  of  the  Stook  Exchange,  and  therefore 
to  haye  authorized  the  sale  of  his  shares  on  failure 
to  supply  them  with  the  requisite  funds. 

In  an  action  by  stockbrokers  against  their 
principal  to  recover  the  balance  of  their  account  in 
respect  of  sales  and  purchases  of  shares  for  private 
speculation  on  his  accoxmt, 

Held,  (1)  that  such  transactions  were  ''commercial 
matters  •'  within  article  1233  of  the  Civil  Code  of 
Quebec,  which  the  plaintiffs  might  prove  by  oral 
evidt'uce  given  by  themselves ;  (2)  an  admission  by 
the  defendant  that  he  employed  the  plaintiffs  as  his 
stockbrokers,  and  that  they  bought  and  sold  some- 
thing for  him,  is  a  sufficient  ''commencement  of 
proof  in  writing"  under  article  1233  (7)  to  let  in 
oral  evidence  of  the  particulars;  and  (3)  that 
article  1233  (6)  authorizes  reception  of  secondary 
evidence  of  bought  and  sold  notes  in  possession  of 
the  adverse  party  without  a  notice  to  produce  — 
POBGET  V.  Baxteb,  P.O.;  [1900]  A.  C.  467;  82 
L.  T.  610. 

7.  Quebec — Advances — Purchase  of  land  hy  husband 
in  names  of  wife  and  daughter— Account  by  mandatory 
bffere  action  —  Civil  Procedure  Code,  s,  6.  —  The 
appellant  after  his  wife's  death,  sued  the  respondent, 
his  daughter,  to  recover  as  creditor  of  herself  and 
his  wife's  estate  moneys  which  he  alleged  he  had 
advanced  to  purchase  properties  in  Quebec,  to 
which  the  respondent  was  entitled  either  in  her  own 
right  or  under  his  wife's  will. 

Held,  on  the  evidence,  that  he  had  failed  to 
establish  his  claim. 

Quaere,  if  the  advances  made  as  his  wife's  manda- 
tory were  in  the  nature  of  gifts,  whether  gifts  were 
valid  by  the  Qaebec  law  or  by  section  6  of  the  Code 
of  Civil  Procedure.— Eddy  v.  Eddy.  P,C.  ;  [1900] 
A.  C.  299;  69  L.  J.  P.  C.  58. 

8.  Quebec — Intoxicating  liquors — Canada  Temper- 
ance Act,  1864  (27  &  28  Vict.  c.  13),  s.  17— Con- 
struction.— There  having  been  numerous  convictions 
of  the  respondent,  with  accumulated  penalties 
amounting  to  l,400dols.,  for  having  on  various 
occasions  sold  intoxicating  liquor,  and  thereby 
committed  offences  under  the  Canada  Temperance 
Act  of  1864,  a  certiorari  was  granted  in  one  case  by 
the  superior  court,  on  the  ground  that  by  the  true 
construction  of  section  17,  which  provides  that  two 
or  mora  offences  by  the  same  party  may  be  included 
in  the  same  complaint,  a  penalty  of  lOOdols.  was 
sufficient  for  all  offences  under  tlie  Act  during  the 
limitation  period  of  three  months  prescribed  by 
section  15, 

Held,  that,  in  the  absence  of  express  words  to 
that  effect,  section  17  must  be  construed  as  per- 
missive merely,  and  not  imperative. — Wkntworth 
r.  Mathibu,  P.O.;  [1900J  A.  C.  212;  69  L.  J. 
P.O.  11;   82L.  T.  161. 

CAPE  of  GOOD  HOPE,  LAW  of  :— 

Act  vf  State — Concessions  granted  before  cession — 
Eights  ajter  annexatiim — Jurisdiction  of  municipal 
courts — Croum  Liabilities  Act,  1888  (51  &  62  Vict. 
Xo.  37). — Held,  that  the  appellants  as  grantees  of 
oonoessions  made  by  the  paramount  chief  of  Pondo- 
land  cannot,  after  the  annexation  of  Pondoland  by 
her  Majesty,  enforce  against  the  Crown  the 
privileges  and  rights  conferred. 

Aonexation  is  an  act  of  State,  and  any  obligation 
assumed  under  a  treaty  to  that  effect,  either  to  the 
ceding  sovereign  or  to  individuals,  is  not  one  which 
i&unioipiil  courts  are  authorized  to  enforce. 


The  Crown  Liabilities  Act,  18S8,  permits  i 
action  to  be  brought,  but  it  does  not  empomr-Uia 
court  to  make  a  declaration  of  right. 

Secretary  of  State  for  India  in  Council  v.  Kamaekee 
Boye  Sakaba,  13  Moo.  P.  C.  22,  followed.-.-Oooi  v. 
Sprigg,  P.C.  ;  [1899]  A.  C.  572 ;  81  L.  T.  281. 

CHARITY  :- 

1 .  Charitable  trust — Charitable  foundation —  VcHun- 
tary  association — Inn  of  Chancery. — ^By  a  deed  of 
feoffment  made  in  1618  it  was  witnessed  that  tiie 
grantors  having  an  intent  that  a  capital  messnase 
which  had  for  many  years  by  the  allowance  of  ms 
grantors  been  used  and  employed  as  an  Inn  of 
Chancery  for  the  furtherance  of  the  study  and 
practice  of  the  common  laws  of  the  realm  of 
England  and  during  that  time  had  been  well 
governed  by  the  Principal  and  Bules.  might  be 
assured  and  settled  as  the  same  should  for  ever 
thereafter  continue  and  be  employed  as  an  Lon  of 
Chancery  for  the  furtherance  of  the  practisen  and 
students  of  the  common  laws  of  the  realm  as  afore- 
said, and  tJiat  the  Principal,  Bules,  and  other 
gentlemen  of  the  society  might  from  thenceforth  be 
assured  of  a  certain  estate  therein,  did  principaUy  for 
that  purpose,  intent,  and  consideration,  and  in  con- 
sideration of  £600  paid  by  the  Principal  and  Boles 
for  and  on  behalf  of  themselves  and  the  rest  of  the 
gentlemen  of  the  society,  grant,  enfeoff,  and  oonfirm 
the  capital  messuage  to  trustees,  and  it  was  thereby 
agreed  by  and  between  the  parties  thereto  that  the 
tnie  intent  and .  meaning  thereof  was  that  tiie 
messuage  should  be  continued  and  employed  as  an 
Inn  of  Chancery  for  the  good  of  the  gentleman  of  the 
society  and  for  the  benefit  of  the  commonwealth  as 
aforesaid  and  not  otherwise,  nor  to  any  other  nse, 
intent,  or  purpose.  The  society  was  a  volontary 
independent  unincorporated  society  of  lawyers  and 
law  students,  governed  by  a  council  consisting  of  a 
Principal  and  members  called  Bules,  which  made 
its  own  regulations  ri>specting  the  election  or 
admission,  rights,  privileges,  payments,  obligstioiif» 
and  conduct  of  its  members,  and  the  manaffemeut 
of  its  property,  which  could  not  be  compiled  to 
elect  new  members,  and  to  which  no  person  had  a 
right  to  claim  admission. 

In  an  action  by  certain  members  of  the  eocieiy 
against  the  remaining  members  and  the  Attomey- 
Cfeneral  for  the  determination  of  the  qaesticm 
whether  the  property  so  vested  in  tmstees  by  the 
deed  of  1618  was  subject  to  a  charitable  traat  or 
belonged  absolutely  to  the  members  for  the  tims 
being  of  the  society. 

Held,  that  the  property  was  subject  to  a  tmut 
for  charitable  purposes. — Smith  v,  Kmrb,  Ch.D, 
CozenS'Hardy,  J. ;  82  L.  T.  795. 

2.  Highway —Repair  of  road—Road  transferred  <p 
local  authority  —  Failure  of  tnutn^The  testator 
bequeathed  £3,000  upon  trust  to  build  galleries  in 
a  church  and  to  construct  a  causeway,  and  directed 
that  £40-  a  year  should  be  laid  aside  for  the  repairs 
of  the  galleries  and  the  road  as  there  should  be 
occasion,  and  as  the  trustees  should  think  fit,  and 
gave  the  residue  after  these  things  were  performed 
to  other  objects.  An  additional  sum  of  £40  a  year 
out  of  the  funds  was  subsequently  ordered  by  Uw 
Court  of  Chancery  to  be  applied  to  the  repairs  of 
the  road.  The  road  had  recently  come  under  the 
control  of  a  county  council  and  a  district  oovoidl, 
so  that  the  obligation  to  repair  it  rested  ou  thns 
bodies. 

Held,  that  this  circumstance  did  not  put  an  end 
to  the  trust,  and  that  so  much  of  the  £80  a  year  si 
wa9  available  for  the  repairs  of  the  road  ought  to 
be  paid  to  the  councils.— ATTOBirxT-OxNBKAL  f, 


WceUy  Baporter,  Bq>t.  U,  WOO.] 

29  Club. 


DIGEST. 


Company. 


30 


Day,  Ch.D.  North,  J.;  [1900]  1  Ch.  31;  69  L.  J. 
Ch,8;  81L.  T.  806. 

3.  Unknown  origin— Dispute  as  to  ohfect$— Letter 
of  Charity  Commiesioners— Final  determination'— 
L6€al  Government  Ad,  1894  (56  &  67  Vict.  c.  73),  s. 
70  (2).--In  ooDBegaence  of  disputes  as  to  the  proper 
objects  of  a  charity  and  of  an  application  made  to 
them  by  the  defendant,  who  was  a  trustee,  the 
Oharity  Commissioners  caused  a  local  inquiry  to  be 
held,  and  subsequently  wrote  to  the  defendant 
stating  their  views  on  the  matter.  No  appeal  was 
brought  against  their  decision. 

Held,  that  the  letter  constituted  a  determination 
of  the  commissioners  imder  section  70,  sub-section 
2,  of  the  Local  Qovenmient  Act,  1894,  and  was 
condusiye  upon  the  question. — Attobnby-Qenbkal 
V.  HiTGHES,  Ch.D.  CozeM-Hardy,  J,,  150;  81  L.  T. 

4.  Will — Gift  limited  to  old  and  worn-out  clerks  of 
Jirm^Amdlgamation  of  firms.— A  gift  to  form  a 
fund  for  the  purpose  of  pensioning  oflF  the  "old 
and  worn-out  derks  "  of  a  firm  is  a  good  charitable 
bequest,  and  the  court  will  direct  a  scheme  for  its 
administration.— GosLiWG,  Re,  GosLnrG  v.  Smith, 
Ch.I).  Byrne,  J.,  300. 

See  also  Common  Lodging-House,  1,2. 

•CLUB. — See  Licensing  Law,  7. 

COMMON  LODGING-HOUSE  :— 

1.  Charitable  institution — House  containing  cubicles 
--Persons  congregated  together — Danger  of  spread  of 
disease — Necessity  for  registration  and  inspection — 
Common  Lodging  Houses  Act,  1851  (14  &  15  Vict. 
c.  28),  s,  7.— The  respondent  kept  a  house  (contain- 
ing, inter  alia,  128  single-bedded  cubicles)  for  the 
reception  of  male  lodgers  of  the  poorer  class,  each 
inmate  being  accommodated  with  the  use  of  a 
single-bedded  cubicle  to  sleep  in  and  the  use  of 
certain  common  rooms,  at  a  charge  of  from  6d.  to 
8d.  a  night.  Drunken  or  disorderly  persons,  or 
persons  suspected  to  be  of  the  criminal  class  or 
Terminous,  were  extluded;  but,  with  these 
exceptions,  the  house  was  ^en  to  any  male  who 
paid  the  above  charge,  fiie  house  was  not 
carried  on  by  the  respondent  for  profit,  and 
efforts  were  made  by  him  to  find  situations  for  any 
inmates  and  to  befriend  tiiem  in  sickness.  The 
majority  of  the  usual  inmates  were  of  the  class  that 
frequented  common  lodging-houses,  but  some  were 
of  a  better  class. 

Held,  that  the  house  was  a  common  lodsing- 
house  within  the  meaning  of  the  Common  Lodging 
Houses  Acts,  1851  and  1853,  and  that  the  respon- 
dent had  been  guilty  of  the  offence  of  keeping  a 
common  lodging-house  without  having  his  name 
registered  as  the  keeper  thereof. 

Logsdon  v.  Booth,  ante,  p.  266,  [1900]  1  Q.  B. 
401,  discussed.— LoosDON  v,  Tbottbb,  Q.B.D., 
ZQo',  [1900]  1  Q.  B.  617;  69  L.  J.  a  B.  312;  82 
L.  T.  151. 

2.  Charitable  institution— Salvation  Army  shelter 
— Non-registration —Penalty  for  keeping— Common 
Lodging  Houses  Act,  1851  (14  &  15  Vict.  c.  28)— 
Common  Lodging  Houses  Act,  1853  (16  &  17  Vict.  c. 
41),  s.  3.  —  The  respondent  had  opened  and 
kept  a  lodging-house  for  men  of  the  poorest 
olass,  known  as  a  Salvation  Army  belter, 
which,  though  not  kept  for  the  purpose  of 
gBin,  was  conducted  upon  business  prindples. 
The  house  was  not  registered,  nor  had  it  been 
inspected  and  approved  by  the  local  authority 
in  accordance  with  section  3  of  the  Common 
Xodging  Houses  Act,  1853. 


The  facts  as  found  in  the  case  were  substantially 
the  same  as  those  in  Booth  v.  Ferrett,  38  W.  R.  718, 
25  Q.  B.  D.  87,  and  the  magistrate  hdd  himself 
bound  by  that  decision,  and  dismissed  the  summons 
against  the  respondent  charging  him  with  the 
offence  of  keeping  an  unregistered  common  lodging- 
house. 

Hdd,  that  Booth  v.  Ferrett  was  wrongly  dedded, 
and  that  these  shdters,  being  of  a  class  of  lodging- 
house  in  whidi  persons  of  the  poorer  sort  were 
recdved  for  short  periods,  and,  although  strangers 
to  one  another,  were  allowed  to  mhabit  one 
common  room,  were  common  lodging-houses ;  and 
therefore  the  magistrate  should  have  convicted  the 
respondent.— LoGfiDON  v.  Booth,  Q.B.D.,  266; 
[1900]  1  Q.  B.  401 ;  69  L.  J.  a  B.  131 ;  81  L.  T. 
602. 

COMPANY  :— 

1.  **  Company  acting  in  executio^n  of  public  duties  " 
— Company  incorporated  by  Act  of  Parliament  to 
manage  pier  and  harbour — Paying  a  dividend  out  of 
profits  —Commercial  company — Limitation  of  action, — 
Public  Authorities  Protection  Act,  1893  (56  &  57  Vict 
c.  61),  Title,  s,  1  (a), — A  company  incorporated  by 
private  Act  of  Parliament  for  the  purposes  of  com- 
pleting and  maintaining  a  pier  and  narbour,  and 
empowered  to  raise  money  by  rates  and  dues  to  ba 
applied  for  those  purposes,  and  also  for  the  purpose 
of  paying  to  the  shiEureholders  a  yearly  dividend 
limited  in  amount,  is  a  commercial  company,  and  is 
not  a  company  acting  in  the  execution  of  statutory 
or  other  public  duties  within  tiie  benefit  of  the 
Public  Authorities  Protection  Act,  1893. 

The  di^um  of  Jenne,  P.,  in  The  Ydun,  [1899] 
P.  236,  47  W.  B.  Dig.  166,  followed. -Attoenby- 
General  v.  Margate  Pier  and  Harbour  Com- 
missioners, Ch.D.  Kekewich,  J.,  518 ;  [1900]  1  Ch. 
749 ;  69  L.  J.  Ch.  331 ;  82  L.  T.  448. 

2.  Debentures — Floating  security — ScUe  of  part  of 
the  securities — Injunction. — The  holders  of  deben- 
tures in  a  company  had  a  floating  security  over  the 
property  of  the  company,  which  consisted  of  a 
budness  carried  on  in  three  distinct  brandies. 
Power  was  reserved  to  the  company  in  the  trust 
deeds  to  sell  the  budness  carried  on  at  one  of  the 
three  branches,  and  to  take  shares  in  other  similar 
companies. 

Hdd,  that  the  debenture-holders  could  not 
restrain  the  company  from  getting  rid  of  one  of  the 
three  businesses,  as  it  was  bdng  done  in  good  faith 
and  for  the  benefit  of  the  company. — Mbtropolit.vn 
Bank  of  England  and  Wales  v.  Vivian  &  Co., 
Ch.D.  CozenS'Hardy,  J.,  636 ;  82  L.  T.  674. 

3.  Debentures  —  Winding  up  —  Debenture-holder's 
action — Judgment— Transfer — Eight  of  transferee  to 
registration — Cross-claim  by  company  against  trans- 
feror—Companies Act,  1862  (25  &  26  Vict.  c.  89),  s. 
131. — ^Where  debentures  are  issued  subject  to  the 
condition  that  the  prindpal  and  interest  were  to  be 
paid  without  regard  to  any  equities  between  the 
company  and  the  original  or  any  intermediate 
holder  thereof,  a  transferee  for  value  in  good  faith, 
after  judgment  in  a  debenture-holder's  action,  is 
entitled  to  payment  of  dividends  in  respect  of  his 
debentures,  alUiough  the  company  had  an  equitable 
claim  against  the  transferor.  —  Gk>Y  &  Co.,  Re, 
Farmer  v.  Goy  &  Co.,  Ch.D.  Stirling,  J.,  425 ; 
[1900]  2  Ch.  149 ;  69  L.  J.  Ch.  481. 

4.  Debenture-holders  —  Receiver  —  Debt  due  from 
French  company — Unsecured  creditor — Attachment  of 
French  debt — Contempt  of  court. — Becdvers  were 
appointed  in  three  actions  by  debenture-holders  of 
i^  the  property  of  an  English  company,  the  de- 
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fendantB  in  the  action.  Among  the  assets  of  the 
company  was  a  debt  due  from  a  French  firm. 
After  the  date  of  the  appointment  of  receivers, 
another  English  company,  P.  &  Oo.,  holding  a 
dishonoured  acceptance  of  the  defendant  company, 
took  proceedings  m  France  and  according  to  Frendi 
law  to  attach  uie  debt  due  from  the  French  firm. 
The  plaintiffs  in  the  debenture-holders'  action 
movea  to  restrain  P.  &  Co.  from  obtaining  pay- 
ment of  this  debt. 

Held,  that,  although  the  debenture-holders  had, 
according  to  Bnglish  law,  a  oharffe  upon  dl  the 
assets  of  the  company,  including  Uie  E^rench  debt, 
yet  there  was  no  equity  in  favour  of  the  debenture- 
holders  as  against  P.  &  Oo.,  and  the  debenture- 
holders  could  not  restrain  P.  &  Oo.  from  asserting 
and  enforcing  their  rights  according  to  French  law. 

Held,  fur&er,  that,  though  receivers  had  been 
appointed,  the  mere  order  of  the  court  did  not  put 
the  receivers  in  possession  of  the  foreign  propezty ; 
something  else  had  to  be  done,  and  until  that  had 
been  doue  in  accordance  with  foreign  law,  any 
person  not  a  party  to  the  suit  who  took  proceed- 
ings in  a  foreign  country  was  not  guilty  of  con- 
tempt.—Maudslay,  Be,  maudslay  v.  Maudslay, 
Ch,D.  CozenS'Hardi/,  J.,  568;  [1900]  1  Oh.  602; 
69  L.  J.  Oh.  347  ;  82  L.  T.  378. 

5.  Director— Contracts — Interest  of  director  in  con- 
tracts— Disclosure — Profits — Companies  Act,  1862 
(25  &  26  Vict,  c.  89),  Table  ^.— The  articles  of 
association  of  a  railway  company  provided  for  the 
vacation  of  his  office  by  a  director  concerned  in  the 

§  refits  of  any  contract  with  the  company  unless  he 
eclared  in  writiug  the  nature  of  his  interest,  but 
that  ''  no  director  shall  vacate  his  office  by  reason 
of  his  being  a  member  of  any  corporation,  com- 
pany, or  partnership  which  has  entered  into  con- 
tracts with,  or  done  any  work  for,  the  company, 
or  by  reason  of  his  being  interested,  either  in  ms 
individual  capacity  or  as  a  member  of  any  com- 
pany, corporation,  or  partnership  in  any  adventure 
or  undertaking  in  which  the  company  may  also 
have  an  interest." 

The  railway  company  sought  to  make  the  estate 
of  a  director  liable  for  prom»  received  by  bim  by 
reason  of  contracts  made  with  the  company  by  a 
company  and  firm  in  which  he  was  interested,  but 
which  interest  he  had  not  disclosed. 

Held,  following  Imperial  Mercantile  Credit  Asso- 
ciation V.  Coleman,  18  W.  E.  570,  L.  E.  6  Oh.  App. 
558  (not  overruled  on  this  point  in  21  W.  E.  696, 
L.  E.  6  H.  L.  Oas.  189),  that  the  exception  in  the 
article  applied,  and  that  the  action  must  be  dis- 
missed, there  being  no  liability  to  account  for 
profits  received  by  reason  of  contracts  made  with 
the  raOway  company.— OosTA  BiCA  Eailway  Co. 
V.  FoBWOOD,  CKD.  Byrne,  J,,  553 ;  [1900]  1  Oh. 
756;  69  L.  J.  Oh.  408. 

6.  Director — Dividends  —  Loss  of  capital — Ultra 
vires — Negligence — Fraud — Reliance  of  director  on 
officers  of  company — 8taUments  "honestly  made — 
DamageStatute  of  Limitations. — ^If  the  annual 
receipts  of  a  company  exceed  the  annual  outgoings, 
divioends  may  be  declared  out  of  such  excess  of 
receipts,  notwithstanding  that  tiiere  has  been  a  loss 
of  paid-up  capital  of  the  company.  Even  a  limited 
banking  company  is  not  prohibited  by  law  from 
paying  dividends  unless  its  paid-up  capital  is 
intact. 

If  a  director  make  misstatements  to  his  share- 
holders, he  is  liable  for  the  consequences  unless  he 
can  show  that  he  made  them  honestly  believing 
them  to  be  true,  and  took  such  care  to  ascertain  the 
truth  as  was  reasonable  at  the  time. 


What  constitutes  reasonable  caie,  and  how  far  a 
director  is  justified  in  trusting  his  subordinates, 
are  questions  of  degree  in  each  case.  The  fact  that 
if  a  director  had  made  inc^uiries  he  mi^ht  have 
discovered  that  he  was  being  deoeived  is  not  in 
itself  sufficient  to  prove  that  he  did  not  act  with 
reasonable  care. 

Articles  of  a  company  gave  the  company  a  lien 
on  the  shares  of  any  shareholders  who  were  in- 
debted to  the  company.  The  directors  were 
empowered  to  make  advances  to  shareholders  with 
or  without  security,  but  no  advance  was  to  be 
made  to  a  director  without  security.  Advances 
were  made  to  directors,  the  only  security  being  the 
lien  on  their  shares  conferred  on  the  company  by 
the  sj-ticles. 

Held,  that,  in  ^int  of  law,  the  shares  might  be 
accepted  as  secuii^  if  the  board  of  directors  con- 
sidered them  sufficient  as  regarded  value. 

A  liquidator  of  a  company,  representing  share- 
holders, is  not  debarred  from  recovering  moneys 
which  have  been  improperly  paid  by  way  of 
dividend  by  the  fact  that  the  claims  of  all  creditocs 
of  the  company  have  been  satisfied. — National 
Bank  of  Wales,  Kb,  Cory's  case,  C.A,^  99; 
[1899]  2  Oh.  629 ;  81  L.  T.  363. 

7.  Director —^  Remuneration — Yearly  payment — 
Apportionment, — The  articles  of  association  of  the 
defendant  company  provided  that  ''The  directors 
shall  be  paid  out  of  the  funds  of  the  company,  by 
way  of  remuneration  for  their  services,  and  ex- 
clusive of  travelling  expenses,  the  sum  of  £125  per 
annum,  per  director,  and  such  further  sums  as  shall 
f^om  time  to  time  be  determined  by  the  company 
in  general  meeting,  and  the  same  shall  be  divided 
among  them  in  such  proportion  and  manner  aa  the 
directors  by  agreement  may  determine,  and  in 
default  of  such  determination,  equally.  The  said 
sum  of  £125  per  annum  may  be  increased,  but  not 
diminished,  by  the  oompany  in  general  meeting." 

Held,  that  a  director  could  not  recover  in  respect 
of  his  services  as  director  for  any  period  less  than  a 
completed  year.— Inmait  v.  Ackboyd,  Q,B,D,  ;  82 
L.  T.  621. 

8.  Director  —  Wrongful  allotment  of  shares  — 
Measure  of  damages. — Allotments  of  shares  were 
made  ultra  vires  to  directors  or  their  nominees. 

Held,  that  the  measure  of  damages  was  the 
value  of  the  i^hares  at  the  date  when  the  ahaies 
were  allotted  to  the  directors. — ^Shaw  v.  HoLLAin), 
C.A.,  680;  [1900]  2  Oh.  305;  69  L.  J.  Oh.  621; 
82  L.  T.  782. 

9.  General  meeting — Conditional  notice — Valid^ 
of  notice, — ^The  articUs  of  association  of  a  company 
required  thirty  days*  notice  of  every  general  meeting. 
On  the  19th  of  February  the  company  issued  s 
notice  of  an  extraordinary  general  meeting  for  the 
23rd  of  March  following,  at  which  a  resolution  for 
reduction  of  capital  was  to  be  proposed.  In  the 
same  document  the  company  also  gave  notice  of  an 
extraordinary  general  meetmg  for  the  7th  of  April, 
at  which  the  said  resolution,  if  passed  at  the  first  j 
meeting,  should  be  confirmed.  The  notice  thsn 
continued :  "  Should  the  said  resolution  not  hs 
passed  by  the  requisite  majority  at  the  meeting  ts 
be  held  on  the  23rd  of  March,  due  notioe  will  le 
given  to  the  shareholders  that  the  meeting  on  i^ 
7th  of  April,  of  which  notice  is  now  given,  will  not 
be  held." 

Held,  that  the  notice  convening  the  aeoood 
meeting  was  valid.— Esfttbla  LaiO)  ahd  Catcu 
Co.,  Be,  Ch.D,  Byrne,  /.,  684. 

10.  Memorandum — Alteration  of  memoranduw^^ 
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No  capital — JurMidion — CompanisB  (Memorandum 
of  Asaociation)  Ad,  1890  (53  &  54  Vict.  c.  62),  a.  I, 
sub-eection  1 — Companiea  {Winding-up)  Act,  1890 
(53  &  54  Vict.  c.  63),  «•  1,  nib-sectum  1.— The  High 
Gouit  has  jnrisdiotion  to  sanction  an  alteration  in 
the  memorandum  of  association  of  a  registered 
comjpany  with  unlimited  liability,  because  it  has 
also  junsdicHon  to  wind  it  up. — Nobth  of  'Enoland 
Ibon  Steamship  Association,  Kb,  Ch,D,  Cozens- 
Hardy,  J.,  604 ;  [1900]  1  Oh,  481 ;  69  L.  J.  Ch. 
211  ;  82  L.  T.  598. 

11.  Memorandum  of  aesociation — Alteration  of — 
OhjectB — Reconstruction — Bights  of  dissentient  share- 
holders— No  opposition — Companies  {Memorandum  of 
Associati<m)  Act,  1890  (53  &  54  Vict.  c.  62),  s.  51— 
Companies  Act,  1862  (25  &  26  Vid,  c.  89),  s.  161.— 
The  memorandum  of  association  of  a  limited  com- 
pany stated  its  objects  to  be :  (a)  To  purchase  a 
certain  steamship,  the  building  of  which  had  already 
been  contracted  for ;  {b)  on  Uie  sale  or  loss  of  that 
steamship,  or  other  the  steamship  for  the  time 
being,  to  acquire  any  other  steamship,  but  there 
shall  only  be  built  one  steamship  at  the  same 
time;  (c)  to  employ  the  steamship  in  or  for  any 
trade  or  work  of  any  kind;  {d)  to  carry  on  the 
business  of  steamship  owners,  with  power  to  sell, 
let,  charter,  or  otherwise  dispose  of  the  steamship; 
{e)  to  do  all  such  other  things  as  may  be  inddentol 
to  the  attainment  of  the  above  objects. 

Shortly  after  its  incorporation  the  company  ptur- 
<ihased  the  steamship  referred  to  and  carried  on 
business  until  1898,  when  the  steamship  was  totally 
lost,  and  thereupon  the  company  had  a  new  steam- 
ship built. 

In  1899,  by  special  resolution,  the  company 
resolved  that  for  (a),  {h),  (c),  (d),  and  (e)  of  the 
memorandum  of  association  there  be  substituted : 
(a)  To  acquire  by  purchase,  ezchauge,  or  otherwise, 
steamships,  veseels,  lighters,  or  o^er  seagoing 
craft,  or  any  shares  or  share  as  such,  with  power  to 
sell,  let,  charter,  or  otherwise  dispose  of  the  property. 
and  to  carry  on  as  a  ioint-stock  company  limited 
the  management,  working,  and  using  of  such 
property,  and  to  do  all  such  other  things  as  may  be 
found  expedient  in  connection  therewith;  (6)  to 
pay  for  any  purchase  of  the  company  by  cash,  paid- 
up  shares,  bills,  debentures,  or  other  consideration, 
and  to  draw,  accept,  and  negotiate  bills  or  other 
documents,  and  to  borrow  or  raise  money  on 
security  of  any  of  the  property  of  the  company ; 
and  (c)  to  contract  for  the  rendering  of  salvage  or 
towage  sfrvices;  and  presented  a  petition  under 
the  ODmpanies  (Memorandum  of  Association)  Act, 
1890,  for  the  confirmation  by  the  court  of  the  special 
resolution.  There  were  no  debenture-holders ;  the 
only  creditor  consented;  and  there  was  evidence 
that  the  proposed  extension  of  the  objects  of  the 
company  was  necessary  to  enable  it  to  carry  on  its 
business  more  effidentiy. 

Held,  that  the  court  had  jurisdiction  under  the 
Companies  (Memorandum  of  Association)  Act,  1890, 
to  confirm  the  proposed  alteration ;  and  although, 
having  regard  to  its  extensive  nature,  it  would  be 
more  properly  effected  by  a  reconstruction  under 
the  Companies  Act,  1862,  vet,  as  there  was  no 
opposing  shareholder,  the  only  creditor  consented, 
no  one  was  prejudiced,  and  the  heavy  expense  of 
reconstruction  would  be  avoided,  the  court  made 
the  order  asked  for. — Bbbnigia  Steamship  Co., 
Bb,  Ch.D.  CozenS'Hardy,  J. ;  69  L.  J.  Oh.  194 ; 
81  L,  T.  816. 

12.  Promoters — Directors — Sale  by  promoters  to 
company — No  independent  board — Duties  of  diredors 
— Validity  of  contrad — Breach  of  trust — Misrepre- 


sentation—Voidaible  contrad — Besdssion — Change  of 
position, — ^There  is  no  obligation  on  promoters  of 
an  intended  company  to  furnish  the  company  with 
an  independent  board  of  directors,  if  the  truth  is 
disclosed  to  the  persons  who  are  induced  to  join  the 
company.  Consequentiy,  if  a  company  is  avowedly 
formed  with  a  board  of  directors  who  are  not  inde- 
pendent, but  who  are  stated  to  be  the  intended 
vendors,  or  agents  of  the  intended  vendors,  of 
property  to  the  company,  the  company  cannot  set 
asi^  an  agreement  entered  into  by  the  directors 
for  the  purchase  of  such  proper^  simply  because 
they  are  not  an  independent  board. 

In  the  absence  of  fraud,  the  right  to  rescind 
such  a  contract  on  the  ground  of  misrepresenta- 
tions contained  in  the  prospectus  of  the  company 
cannot  be  enforced  where  the  property  has  been 
worked  so  as  to  materially  alter  the  position  of  the 
parties. 

Directors  who  act  within  their  powers  and 
honestly  for  the  benefit  of  the  compuiy,  and  with 
reasonable  care,  discharge  both  their  legal  and 
equitable  duties  to  the  company.  The  fact  that 
they  are  both  promoters  and  directors  will  not 
necessarily  be  held  to  prove  that  it  was  impossible 
for  them  to  discharge  uieir  duties  to  the  company, 
at  any  rate  in  a  case  where  there  was  full  disclosure 
of  their  position. 

A  syndicate  formed  a  company  to  buy  certain 
property  of  the  syndicate.  The  directors  of  the 
company  were  the  directors  of  the  syndicate,  and 
before  a  prospectus  was  issued  they  entered  into  an 
agreement  with  the  syndicate  to  buy  the  property. 
A  prospectus  was  subsequentiy  issued,  which  dis- 
closed the  fact  that  the  directors  were  vendors,  but 
contained  misrepresentations  of  fact.  The  company 
bought  and  worked  the  property.  Subsequently 
fresh  directors  were  appointed,  and  they  commenced 
an  action  against  the  syndicate  for  misrepresenta* 
tion.  The  company  continued  to  work  the  pro- 
perty after  the  action  had  commenced. 

Held,  by  Lindley,  M.E.,  and  Collins,  L. J.  (Bigby, 
L.J.,  dissentiente),  that  the  company  were  not 
entitled  to  rescission  merely  on  the  ground  that  the 
contract  had  been  entered  into  without  independent 
advice,  and  that  the  working  of  the  property  by 
the  company  had  so  altered  the  position  of  the 
parties  as  to  deprive  the  company  of  its  right  to 
rescission  on  the  ground  of  misrepresentations  con- 
tained in  the  prospectus.  The  directors  of  the 
company,  having  acted  intra  vires  and  with  reason- 
able care  and  honesty  for  the  benefit  of  the 
company,  were  not  liable  to  make  good  any  loss 
the  company  might  have  sustained  tiirough  enter- 
ing into  the  agreement  with  the  syndicate.— 
Laqxtnas  Nitrate  Co.  v.  Laoukas  Nitrate 
Syndicate,  C.A.,  74;  [1899]  2  Ch.  392;  81  L.  T. 
334. 

13.  Promoters — Secrd  profit — Liability  to  account. 
^  A  limited  company  was  being  wound  up,  and  part 
of  its  property  consisted  of  land  and  buildings  used 
for  exhibitions,  which  were  subject  to  d«>bputures 
for  £100.000,  and  a  mortgage  for  £10  (»00,  the 
incumbrances  exceeding  the  value  of  the  property. 
A  "syndicate"  was  formed  to  buy  the  land  and 
buildings  with  a  view  to  a  resale.  The  appellant 
was  a  member  of  the  syndicate,  and  was  also  one  of 
four  "trustees"  with  power  to  do  whatever  wa^ 
necessary  for  the  purchase  and  resale,  and  to 
purchase  as  an  interim  investment  debentures  of 
the  old  company,  and  the  four  trustees  agreed  to 
become  directors  of  a  new  company  if  formed.  They 
bought  up  the  debentures  and  the  mortgage  at  a 
price  much  below  the  amount  which  they  realized, 
and  thus  made  a  profit  of  £20,000.    The  syndicate 
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bought  the  property  for  £140,000,  and  resold  it  to 
a  new  oompany,  of  which  the  four  trustees  were 
directors,  for  £180,000.  The  prospectus  stated  that 
'*  profits  made  by  the  syndicate  from  interim 
investments  were  excluded  from  the  sale  to  the 
company." 

Held  (affirming  the  judgment  of  the  Court  of 
Appeal  reported  as  In  re  Olympia,  [1898]  2  Ch.  163, 
46  W.  R.  Dig.  32),  that  there  was  no  sufficient 
disclosure  of  the  profit  made  on  the  debentures,  and 
that  the  four  di^tors  were  liable  to  replace  their 
share  of  the  £20,000  as  a  secret  profit  for  which 
they  were  jointly  and  severally  liable. — Glugkstein 
V.  Babitbs,  H.L.  ;  [1900]  A.  C.  240 ;  69  L.  J.  Ch. 
385  ;  82  L.  T.  393. 

14.  ProspecttM  —  Misrepresentation  —  Misleading 
statement — **  Untrtie  statement " — Director — Promoter 
— Shareholder  —  Coni/ract  —  Rescission  —  Damages  — 
Compensation — Directors*  Liability  Act,  1890  (53  &  54 
Vict,  c.  64),  s.  3,  sttb'section  1 — Contract  by  company^ 
directors,  or  promoters — Omission  from  prospectus — 
Concealment  —  **  Fraiidulent "  prospectus  —  Waiver 
claiise  in  prospectus  or  application  form — Catching 
conditions — Notice — Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  38. — A  misleading  statement  in  a 
prospectus  is  an  *'  untrue  statement "  within  section 
3,  sub-section  1,  of  the  Directors*  Liability  Act, 
1890.  The  liability  imposed  by  that  section  for 
any  untrue  statement  in  a  prospectus  is  absolute 
and  is  in  no  way  affected  by  tiie  consideration 
whether  the  statement  was  untrue  in  the  sense  in 
which  it  was  used  by  those  who  issued  the  pros- 
pectus. Persons  issuing  a  prospectus  containing 
an  untrue  statement  can  only  escape  liability  under 
the  statute  by  proving  that  they  had  "  reasonaUe 
ground  "  for  beueving  the  statement  to  be  true  in 
fact. 

Section  38  of  the  Ck>mpames  Act,  1867 — which 
enacts  that  every  prospectus  shall  specify  the  dates 
and  names  of  tiie  parties  to  any  contract  entered 
into  by  the  company  or  the  promoters,  directors  or 
trustees  thereof,  and  that  any  prospectus  not  speci- 
fying the  same  shall  be  deemed  "  fraudulent "  on 
the  part  of  the  promoters,  directors  and  officers  of 
the  compa&y  knowiDgly  issuing  the  same — cannot 
be  evaded  by  a  general  waiver  clause  in  the  prospec- 
tus, or  in  a  form  of  application  for  shares,  to  the 
effect  that  a  subscriber  for  shares  shall  waive  all 
claim  for  non-compliance  with  the  section.  A 
waiver  clause,  to  be  effectual  as  against  a  subscriber 
must  fairly  disclose  the  circumsttmces  which  confer 
the  rights  which  by  the  clause  he  agrees  not  to 
enforce. 

The  court  will  refuse  to  give  effect,  as  against  a 
shareholder,  to  a  ** tricky"  waiver  clause  in  a 
prospectus  or  application  form,  upon  the  same 
principles  as  are  applicable  to  catching  conditions 
of  sale  as  between  vendor  and  purchaser  or  to 
general  words  in  releases. 

Judgment  of  Kekewich,  J.  (47  W.  B.  Dig.  33), 
affirmed. — Greenwood  v.  Leather  Shod  Wheel 
Co..  CA. ;  [1900]  1  Ch.  421 ;  69  L.  J,  Ch.  131 ;  81 
L.  T.  595. 

16.  Quorum — Articles  of  association. — The  articles 
of  association  of  a  company  provided  (38)  that  the 
number  of  members  of  the  council  of  administra- 
tion (which  was  invested  with  power  to  conduct 
the  affairs  of  the  company)  should  not  be  less  than 
three ;  (42)  that  the  continuing  council  might  act 
notwithstanding  any  vacancy;  and  (53)  that  the 
council  might  deterxnine  the  quorum  necessary  for 
the  transaction  of  business. 

The  number  of  members  of  the  council  became 
reduced  to  two.  It  was  alleged  that  the  council 
had  passed  a  resolution  fixing  the  quorum  at  three. 


Held,  that  even  if  the  resolution  had  been  passed, 
a  security  given  by  the  two  members  of  the  council 
in  favour  of  persons  who  had  no  knowledge  or 
notice  of  the  irregularity  was  valid. 

Kirk  V.  Bdl,  16  Q.  B.  290,  distinguished.— Baek 
OP  Stria.,  Be,  Owen  aih)  Ashworth's  Olaim, 
Whitworth's  Claim,  Ch.D.  Wright,  J.;  [1900] 
2  Ch.  272 ;  69  L.  J.  Ch.  412.  -38 

16.  Reconstruction — Filing  of  reconstruction  ogres' 
ment^Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s. 
25. — ^An  agreement  effecting  the  reconstruction  of 
a  comi>auy,  by  which  it  is  provided  that,  in  con- 
sideration of  the  transfer  of  the  assets  o£  the  old 
company,  the  liquidator  of  the  old  company  should 
be  entitled  to  hkve  allotted  to  him  or  his  nominees 
200,000  10s.  shares  of  the  new  company,  on  which 
7s.  6d.  was  to  be  deemed  paid  up,  on  applying  witbrn 
two  months  from  the  date  of  the  agreement  and 
making  a  small  additional  payment,  was  fi.led  with 
the  Begistrar  of  Joint-Stodc  Companies.  Applica- 
tion was  made  for  6,500  of  these  200,000  shares 
under  such  option. 

Held,  that,  by  the  filing^  of  the  reoonfltroctio& 
agreement,  section  25  of  the  Companies  Act,  1867, 
had  been  sufficiently  complied  with. 

Eisner  and  MacarthurU  case,  44  W.  E.  361,  [1895] 
2  Ch.  759,  followed.— Transvaal  ExPLORnro  Co. 
V.  Albion  Gk>LD  Mines,  Ch.D.  Byrne^  J.^  108; 
[1899]  2  Ch.  370. 

17.  Reconstruction  scheme — Sanction  of  court — 
Underwriting  agreements — Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  iei--Joint  Stock  Companies 
Arrangement  Act,  1870  (33  &  34  Vict.  c.  104).— A 
company  having  passed  special  resolutions  for  a 
voluntary  winding  up  and  the  adoption  of  a  scheme 
of  arrangement  with  their  debenture-holders,  the 
scheme  was  assented  to  by  the  statutory  mAJoxity 
of  the  debsnture-holders  as  provided  by  the  Joint 
Stock  Companies  Arrangement  Act,  1870. 

The  scheme  provided  {inter  alia)  that  a  new 
company  should  be  formed,  and  that  the  liquidator 
should  enter  into  an  agreement  with  that  oompaay 
for  the  transfer  to  it  of  the  undertaking  and  assets 
of  the  old  company ;  that  the  new  company  should 
issue  debenture  stock  to  the  debenture-holders  of 
the  old  company  in  satisfaction  of  their  debentoxes ; 
that  every  shareholder  iu  the  old  company  should 
be  entitled  to  claim  a  share  in  the  new  company  ia 
respect  of  each  share  held  by  him  in  Uie  old 
company;  that  the  new  company  should  not  be 
bound  to  allot  any  share  unless  the  member  entitled 
thereto  should,  within  three  weeks  of  the  sanctioa 
of  the  scheme  by  the  court,  claim  his  allotment  and 
make  a  specified  pajrmeut  on  account  of  the  liability 
thereon ;  and  that  as  regarded  unclaimed  shares  the 
liquidator  should  use  his  best  endeavours  to  sdU.  the 
same,  and  should  divide  the  net  proceeds  of  sals 
rateably  amonf  the  non-claiming  members  of  the  old 
company.  Subject  to  the  provisions  of  the  scheme, 
the  new  company  was  to  take  over  and  discharge 
all  the  liabilities  of  the  old  company  and  to 
indemnify  the  old  company. 

Among  the  special  resolutions  passed  by  the 
shareholders  of  the  old  company  was  one  whieh 
authorized  the  directors  and  the  liquidator  or  either 
of  them  to  ''  procure  underwriting  for  all  or  any  of 
the  capitsd  of  the  new  company,  on  such  terms  and 
conditions  as  ih&j  or  he  may  approve,  and  to  pay 
for  the  same  out  of  the  assets  of  the  company." 

In  pursuance  of  this  resolution  the  liquidator 
entered  into  two  agreements  with  persons  who 
agreed  to  apply  for  and  take  up  all  the  shares  in 
the  new  company  which  should  not  be  taken  np  by 


Weekly  B^porter,  M- Iff.  i^j 

37  Company* 


DIGtSt. 


jompatty. 


u 


ihe^shareboldera  in  the  old  oompany,  in  considera- 
tion of  a  oommiosion  of  3d.  per  share  on  all  the 
shares  of  the  new  oompanv,  250,000  in  number. 

No  shareholder  of  the  old  oompany  had  given  a 
notice  under  section  161  of  the  Companies  Act,  1862, 
requiring  the  liquidator  to  purchase  his  shares. 

Upon  a  petition  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  for  the  sanction  of  tiie 
court  to  the  scheme. 

Held,  by  Cozens-Hardy,  J.,  that  the  under- 
writing agreements  were  illegal,  and  that  the  court 
ought  not  to  sanction  the  scheme. 

Tbe  Court  of  Appeal  sanctioned  the  scheme  on 
the  undertaking  of  the  liquidator  (1)  to  pay  the 
unsecured  creditors  of  the  old  company  in  full  out 
of  the  assets  in  his  hands ;  (2)  not  to  act  upon  the 
resolution  as  to  underwriting,  and  to  procure  the 
cancellation  of  the  underwriting  agreements,  and 
(3)  that  three  shareholders  of  the  old  company  who 
opposed  the  scheme  should,  if  they  elected  within 
three  davs  to  dissent  from  the  special  resolutions 
passed  by  the  oompany,  be  entitled  to  all  the 
statutory  rights  of  dissentient  shareholders  under 
sectionB  161  and  162  of  the  Companies  Act,  1862.— 
Cajetnino  Jabrah  Timber  Co.,  Be,  C.A,  ;  [1900] 
1  Ch.  708 ;  69  L.  J.  Ch.  416 ;  82  L.  T.  409. 

18.  Reconstruction  scheme —  Validity — Limited  time 
for  applicaiion  for  shares  by  old  shareholders — Shares 
at  the  disposal  of  new  company — Applicatiott  after  the 
limited  time— Companies  Act,  1862  (25  &  26  Vict.  c. 
89), «.  161. — A  scheme  for  liquidation  and  reconstruc- 
tion of  a  limited  company,  which  provides,  as  part 
of  the  consideration  for  the  sale  of  the  assets,  for 
the  issue  to  members  of  the  old  company  of  shares 
in  the  new  company,  but  also  provides  that  to 
obtain  the  shares  members  must  apply  within  a 
limited  time  (e.^.,  twenty-one  days)  after  receiving 
notice,  that  diares  not  applied  for  within  that  time 
shall  be  otherwise  allotted,  and  generally  that  all 
the  shares  shall  be  at  the  disposal  of  the  new 
company,  is  authorized  by  section  161  of  the 
Companies  Act,  1862.  A  member  of  the  old 
oompany,  therefore,  who,  having  by  accident 
omitted  to  make  an  application  in  due  tune,  applies 
for  shares  after  the  limited  period  has  expired,  and 
ia  refused  an  allotment,  is  not  entitled  to  an 
injunction  to  restrain  the  two  companies  and  the 
liquidator  from  carrying  out  such  a  scheme  without 
providing  for  the  claim  of  such  member. 

Decision  of  Kekewich,  J.,  reversed. 

Dida  of  Lord  Esher,  M.B.,  in  Nicholl  v.  Eberhardt 
Co.,  61  L.  T.  Bep.  489,  38  W.  B.  Dig.  46,  dissented 
from. — Bttedett-Cotjtts  V.  TBX7EBLnB(HAiorAN's) 
Gold  Minb,  C.A.  1 ;  [1899]  2  Ch.  616 ;  81 L.  T.  29. 

19.  Shares — Deceased  member — Notices — Calls — 
Special  resolutions — Forfeiture — Fully  paid-up  shares 
—  Vendor's  shares  —  Company^s  lien,  —  Notices 
addressed  to  a  member  at  his  registered  place  of 
address  in  the  books  of  a  company  are  not  in- 
Tslidated  by  the  fact  that  the  company  was  aware, 
at  the  time  the  notices  were  sent  out,  that  such 
member  was  dead,  so  long  as  his  executors  have 
not  been  registered  as  the  holders  of  the  shares  of 
sodh  membor.  A  limited  company  formed  with 
articles  which  confer  no  lien  on  fully  paid-up  shares 
has,  under  the  Companies  Act,  1862,  s.  50,  power 
to  alter  the  articles  so  as  to  impose  a  lien  and 
restrictions  on  the  transfer  of  those  shares  by 
members  indebted  to  the  company,  and  such  lien 
and  restriction  can  be  imposed  in  respect  of  debts 
oointracted  before  and  existing  at  the  time  of  the 
alteration  of  the  articles,  as  well  as  in  respect  of 
debts  subsequently  contracted. 

In  the  absence  of  a  special  bargain,  there  is  no 


distiDclion  between  fully -paid  shares  allotted  to 
the  vendor  by  the  company  and  any  other  fully* 
paid  shares ;  and,  consequently,  the  altered  articles 
apply  to  vendor's  shares. 

Order  of  Kekewich,  J.  (47  W.  B.  568,  [1899] 
2  Ch.  40),  varied.— Allen  v.  Gold  Beefs  of  West 
Africa,  G.A.,  452;  [1900]  1  Ch.  656;  69  L.  J.  Q.  B, 
266 ;  82  L.  T.  210. 

20.  Shares — Forfeited  shares— Past  memher—IU'' 
duction  of  capital — Special  resolution — Irregularity — 
Order  of  court  confirming  resolution — Certificate  of 
registration  of  order — Companies  Act,  1862,  ss,  38,  51 
— Companies  Act,  1867,  ss.  9,  11,  15,  16. — It  was 
provided  by  the  articles  of  association  of  a  com- 
pany that  any  member  whose  shares  had  become 
forfeited  should  nevertheless  be  liable  to  pay  all 
calls  owing  at  the  time  of  forfeiture.  The 
defendant's  shcves  were  forfeited,  and  more  than 
a  year  afterwards  the  company  went  into  liquida- 
tion, and  an  action  te  recover  the  amount  of  un- 
paid calls  due  at  the  time  of  forfeiture  was  brought 
against  the  defendant. 

Held,  that  notwithstanding  the  provisions  of 
section  38  of  the  Companies  Act,  1862,  the 
defendant  was  liable,  not  as  a  contributory,  but 
as  a  debtor  to  the  company. 

Where  the  resolution  to  confirm  a  previous 
resolution  for  the  reduction  of  capital  did  not 
comply  with  section  51  of  the  Companies  Act, 
1862 — there  not  being  an  interval  of  fourteen  days 
between  the  passing  of  the  two  resolutions — but  an 
order  of  court  had  been  made  under  section  11  of 
the  Companies  Act,  1867,  in  accordance  Irith  the 
resolutions,  and  the  Begistrar  of  Joint-Stock  Com- 
panies had  certified  the  registration  of  the  order  of 
the  court  under  section  15  of  that  Act, 

Held,  that  the  certificate  was  conclusive  that 
the  resolutions  for  the  reduction  of  capital  had 
been  duly  passed.— Ladies'  Dbess  Association  v. 
PULBBOOK,  C.A.;  [1900]  2  Q.  B.  376;  69  L.  J. 
Q.  B.  705. 

21.  Shares — Fully  paid  up — Certificate  of  incor* 
poration — Contract — Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  26— Companies  Ad,  1898  (61  &  62 
Vict,  c.  26),  s.  1. — The  certificate  of  incorporation 
of  a  company  was  dated  the  9th  of  August,  1870. 
A  contract  under  which  the  vendor  to  the  company 
was  to  receive  a  certein  number  of  fully-paid  shares 
was  signed  on  the  21st  of  October  and  registered  on 
the  27th  of  October,  1870.  The  vendor  had  sub- 
scribed for  the  same  number  of  shares  in  the 
memorandum  of  association.  It  was  held  in  the 
case  of  Dalton  Time  Lock  Co,  v.  Dalton,  66  L.  T.  Bep. 
704,  40  W.  B.  Dig.  40,  that  the  certificate  of  in- 
corporation operated  as  the  issue  of  the  shares 
signed  for  in  the  memorandum  of  association. 

Held,  that,  in  the  special  circumstances  of  the 
case,  relief  would  be  granted  to  the  personal  repre- 
sentative of  the  vendor ;  and  the  court  ordered  the 
oompany  to  file  a  memorandum,  which  should 
operate  as  a  sufficient  contract  in  writing  within 
the  meaning  of  section  25  of  the  Companies  Act, 
1867,  and  as  if  it  had  been  duly  filed  at  or  before 
the  issue  of  the  shares. — Whitehead  Brothers, 
Be,  Ch.D.  CozenS'Hardy,  J.,  585 ;  [1900]  1  Ch.  804; 
69  L.  J.  Ch.  607 ;  82  L.  T.  670. 

22.  Shares  —  Fully  paid  —  Contract  —  Companies 
Act,  1867,  s.  25.— On  tbe  6th  of  December,  1894,  a 
written  agreement  was  made  between  a  syndicate 
and  H.,  as  trustee  for  an  intended  company, 
whereby  it  was  sgreed  that  the  vendors  should  sell, 
and  the  company  should  purchase,  a  property 
called  Millwood,  in  the  Cape  Colony,  which  waa 
fully  described,  jmd  that  as  coniidention  for  the 
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aUh  H..  h8  thn  trustee  for  the  intended  company, 
BbouM  ou  or  befor-1  tbe  loth  of  Dece tuber  allot  to 
the  veadorsy  or  as  they  might  direct,  22,500  f  ally- 
paid  shares  of  lOs.  each  in  the  intended  company, 
and  should  also  allot  to  the  vendors,  or  as  they 
might  direct,   277,493  shares  of  lOs.  each  in  the 
intended  company  upon,  each  of  which  88.  should 
be  deemed  to  have  been  paid.    This  agreement  was 
never  filed  with  the  Registrar  of  Joint-Stock  Com- 
panies.   The  company  was  registered  on  the  6th  of 
December,  1894,  and  on  the  11th  of  December  the 
directors  resolved  to  adopt  the  agreement.    On  the 
12th  of  December  an  ag^ement  in  writing  was 
made  between  the  syndicate  (called  the  vendors) 
and  the  company  which  provided  that  the 'company 
would  forthwith  aUot   to  the  vendors,    or   their 
nominee  or  nominees,  22,500  fully -paid  shares  of 
lOs.  each  in  the  company,  and  should  allot  to  the 
vendors,  or  as  they  might  direct,  277,493  shares  of 
lOs.  each  in  the  company  upon  each  of  which  88. 
should  be  deemed  to  have  been  paid  '*  as  men- 
tioned in  an  agreement  dated  the  6th  of  December, 
1894.    In  oonsideration  of  the  allotment  of  such 
shares    as    aforesaid    the    vendors  will  forthwith 
thereafter  give  to  the  company  possession  of  the 
premises  more  particularly  mentioned  in  the  said 
agreement.    In  all  other  respects  the  said  agree- 
ment is    hereby    confirmed."      On    the    19tli    of 
December,  1894,  another  agreement  in  writing  was 
made  between   the  company  and  the   syndicate, 
which  provided  that,  in  consideration  of  the  syndi- 
cate agreeing   to    give   the    company  immediate 
possession  of  ''  the  lands  and  premises  situate  in 
the  mining  district  of  Millwood,  in  the  Cape  Colony, 
more  particularly  mentioned  and  referred  to  in  an 
agreement  dated  the  6th  of  December,  1894,  made 
between  the  syndicate  and  H.,  as  trustee  for  the 
company,"  the  company  should  forthwith  allot  to 
the  syndiicate,  or  to  their  nominee  or  nominees, 
22,500  fxdly-paid  shares  of  10s.  each  in  the  oom- 
pany,  and  for  all  purposes  the  said  shares  should 
be  deemed  fuUy-paid  shares  in  the  company.    The 
syndicate  should,  with  all  possible  expedition,  pro- 
cure the  lands  and  premises  to  become  vested  in 
the  company  free  from   all  incumbrances.     Both 
the  contracts  of  the  12th  of  December  and  the  19th 
of  December  were  filed  with  the  Begistrar  of  Joint- 
Stock  Companies — the  first  on  t^e  13th  of  December 
and  the  second  on  the  28th  of  December.     On  the 
2nd  of  January,  1895,  1,406  shares  of   10s.  each 
were  allotted  and  issued  as  fully  paid  to  Markham 
and  Darter  respectively  as  nominees  of  the  syndi- 
cate.   The  company  being  in  liquidation. 

Held,  that  the  filed  contract  of  the  19th  of 
December  was  a  sufficient  compliance  with  the 
requirements  of  section  25  of  the  Companies  Act, 
1867,  or  that  at  any  rate  the  two  contracts  of  the 
12th  of  December  and  the  19th  of  December  were 
sufficient* 

Decision  of  Wright,  J.  (47  W.  E.  509,  [1899]  1 
Ch.  414),  affirmed.— Afrioan  Qold  Conobssions 
Co.,  B£,  Mabkhak  Ain>  Dartbb*s  oasb,  (J.A,\ 
[1899]  2  Ch.  480 ;  68  L.  J.  Ch.  724 ;  81  L.  T.  145. 

23.  Shares — Issue  of  fully^paid  shares — Registered 
contract — Statement  of  mode  of  payment  otherwise 
than  in  cash — Sufficient  statement  of  consideration — 
Property  purchased  described  merely  by  reference  to 
prior  contract — Companies  Act,  1867  (30  &31  Vict.  o. 
131),  «.  25. —  Where  the  contract  registered  under 
section  25  of  the  Companies  Act,  1867,  on  the  issue 
of  fully  paid-up  shares,  merely  described  (by  way 
of  redtal  of  a  prior  contract  entered  into  between 
the  vendor  and  a  trustee  for  the  company)  the 
property  sold  as  ''certain  leasehold  messuages, 
•hops^  and  premises,  together  with  the  goodwill  of 


the  several  busineflves  carried  on  by  th«  ▼«^ador  upon 
the  sam*^.  tugetiier  with  the  ULachinery,  plant, 
hurses,  vans,  carts,  fixtures,  and  fitttnga  used  in 
connection  with  the  said  several  businesses." 

Held,  that  the  contract  sufficiently  complied  witii 
the  requirements  of  the  section. 
Judgment  of  Eomer,  J.  (47  W.  E.  27).  affirmed. 
In  re  Maynards  {Limited),  46  W.  E.  346,  [1898]  1 
Ch.  515,  overnded.— Frost  &  Co  ,  Bb,   C.A.,  39; 
[1899]  2  Ch.  207 ;  68  L.  J.  Ch.  544 ;  80  li.  T.  849. 

24.  Shares-— ParVy  paid-up  shares—Sufficiency  of 
filed  contract— Statement  of  wxture  of  consideraHoa— 
Character  of  transaction—Companies  Act,  1867  (30  k 
31  Vict.  c.  131),  «.  25— Companies  Act,  1898  (61  ft 
62  Vict.  c.  26).— A  mere  recital  in  a  contract  filed 
under  section  25  of  the  Companies  Act,  1867, 
stating  that,  by  an  unfiled  contract,  "  the  vandocs 
agreed  to  sell  and  the  company  to  purchaoe  the 
property  in  the  agreement  now  in  recital  meationed 
for  the  consideration  and  on  the  terms  and  oondi- 
tions  therein  expressed  and  contained,"  is  not  a 
sufficient  statement  of  the  consideration. 

The  filed  contract  must  at  least  state  generally 
the  nature  of  the  consideration,  and  not  merely  set 
forth  the  character  of  the  transaction. 

In  re  B.  Frost  A  Co.  (Limited),  47  W.  R-  27.  [1898: 
2  Ch.  556,  on  appeal  ante,  p.  39.  [1899]  2  Oh.  207, 
commented  on.— Watson  (Robbbt)  &  Co.,  Eb, 
Ch.D,  Kekewich,  J.,  40;  [1899]  2  Oh.  509;  81 
L  T.  85. 

25,  Sh4wes— Registered  contrad^Shares  subscribed 
for  in  memorandum— Sale  to  company  for  similar 
number  of  shares— Identity  of  shares  —  Relief— 
Companies  Ad,  1867  (30  &  31  Vict.  c.  131),  «.  25- 
Companies  Ad,  1898  (61  &  62  Vid.  c  26),  s.  1.— A 
company  was  formed  to  take  over  the  bntiaess  of 
D.,  and  it  was  agreed  that  D.  should  sell  the 
business  to  the  company  for  4,069  fully-paid  shares. 
On  the  formation  of  the  company  D,  signed  th« 
memorandum  of  association  for  4,069  shares. 
Subsequently  a  contract  setting  out  the  terms  of 
the  sale  to  the  company  was  duly  ffied  in  aocordanoe 
vith  section  25  of  the  Companies  Act,  1867.  There 
was  evidence  that  the  shsffes  for  which  D.  signed 
the  memorandum  were  considered  by  all  parties  to 
be  the  same  as  those  issuable  to  him  under  the 
contract. 

Held,  on  a  moUou  under  the  Companies  Act, 
1898,  s.  1,  for  an  order  for  ffiing  a  fresh  oontract, 
that  the  court  had  no  power  to  grant  the  relief. 

In  re  Jarvis  <fc  Co.  {Limited),  47  W.  E.  186.  [1899] 
1  Ch.  193,  followed.— Dawnay,  Ee,  Ch.D.  Kebt- 
wich,  J.,  600. 

26.  Shares— Share  certificate —Duty  of  director^ 
Putting  to  rest — Estoppel— Condud — Companies  AH, 
1862  (25  &  26  Vid.  c.  89),  s.  31.— The  duty  of 
examining  and  checking  shaxe  certificates  issued  by 
a  company  may  as  a  rule  be  properly  left  to  tin 
secretary.  In  that  case  a  director  is  not  estopped 
from  denying  the  accuracy  of  a  certificate  passed  at 
a  board  meeting  at  which  he  is  present.  ^ 

Whether  the  same  rule  applies  to  a  direotor  who 
signs  the  certificate,  quoere, 

A  certificate,  though  inaccurate,  estops  the  oom- 
pany  from  denying  its  accuracy  against  anypecsoa 
relying  on  it,  induding  (unless  it  is  based  on  a 
forged  transfer  lodged  by  him)  the  person  to  whom 
it  is  issued,  and  that  person,  if  put  to  rest  by  tks 
certificate,  so  as  to  lose  his  remedy  against  kii 
broker  or  transferor,  is  entitled  to  damages  agsinst 
the  company. 

The  onus  of  proving  that  there  is  no  pressBt 
effective  remedy  against  the  broker  or  transfsnr 
lies  on  the  person  put  to  rest  by  the  oertifioate;  tiit 
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onus  of  provinff  that  there  was  no  effeotiTe  remedy 
at  the  date  of  the  certifioate  lies  on  the  oompany. 

KnighU  v.  Wiffm,  L.  B.  5  Q.  B.  660,  665,  and 
BfdkiB  CoMolidated  Co.  v.  Tcmkinaon,  [1893]  A.  C. 
396,  followed  and  applied. 

8imm  y.  Anglo-American  Telegraph  Oo.,5Q,  B.  D. 
188,  distininuBhed. — BixoN  v.  Kenkaway  &  Co., 
Ch.D.  FarweU,  J. ;  [1900]  1  Oh.  833;  69  L.  J.  Oh. 
601 ;  82  L.  T.  627. 

27.  Bhofee—SuhBorihera  to  memorandum  ofaseocia" 
tion — Liability  on  aharu — Payments  on  aUotment — 
Special  bargain — Direetora— Breach  of  duty, — Sub- 
scribers to  a  memorandnm  of  association  of  a  oom- 
pany limited  by  shares  are  only  liable  by  virtae  of 
their  subsoription  to  pay  up  the  amount  of  their 
■hares  as  and  when  oallea  up. 

It  follows  that,  in  the  absence  of  any  special 
agreement  or  article  reqtdring  a  subscriber  of  a 
memorandum  of  association  to  make  some  payment 
on  subscription  or  allotment,  nothing  is  payable  by 
him  as  a  subscriber  in  respect  of  ms  shares  until 
calls  are  made  on  them. 

Where,  howeyer,  directors  who  were  subscribers 
to  the  memorandum  of  association  of  a  company 
allotted  to  themselyes  the  shares  set  opposite  their 
names  in  the  memorandum  without  payment  on 
allotment,  but  required  payment  on  allotment 
from  other  shareholders,  and  then  proceeded  to 
make  a  further  call  on  the  shares  without  paying 
the  allotment  money  on  their  own  shares, 

Held,  that,  as  the  other  shareholders  had  not 
known  or  sanctioned  the  directors  obtaining  the 
adyantage  of  deferring  their  own  contributions  to 
the  oompany  at  the  expense  of  the  other  share- 
holders, there  was  a  distinct  breach  of  duty  on  the 
part  of  the  directors,  and  that  they  were  bound  to 
pay  up  the  allotment  moneys  in  the  same  manner 
as  the  other  shareholders. 

Decision  of  Oozens-Hardy,  J.,  [1899]  2  Oh.  302, 
reversed.— Albxandeb  v.  A.utomatio  Telephone 
Co.,  a  A.,  646;  [1900]  2  Oh.  66;  69  L.  J.  Oh.  428 ; 
82  L«  T.  400. 

28.  Winding  up — Contributory — Action  for  pay- 
ment of  calls — Summona  for  leave  to  enter  final  judg- 
ment— Affidavit — Leave  to  defend — Misrepresentation 
— Rescission — Proceedinga  taken  before  commencement 
of  vfinding  up,^A.  shareholder  who,  in  an  action 
for  calls  brought  against  him  by  a  company, 
obtains  leaye  to  defend  an  application  to  enter 
final  judgment  under  order  14  on  an  affidavit 
which  sets  up  misrepresentation  as  a  ground  of 
defence,  and  states  that  he  intends  to  counterclaim 
for  rescission,  has  done  all  that  can  reasonably  be 
expected  in  the  way  of  commencing  leg^al  pro- 
ceedings to  establish  his  right  to  repudiate  his 
shares. 

He  is  not  made,  therefore,  too  late  for  relief 
owing  to  a  petition  for  the  winding  up  of  the  com- 
pany being  presented  before  delivery  of  his  dt^ienoe 
and  oounterdaim.-  General  Railway  Syndicate, 
Bs,  Whitslby*s  oase,  C.^..  440;  [1900]  I  Oh.  366; 
69  L.  J.  Oh.  260 ;  82  L.  T.  134. 

29.  Winding  up — Coata — Practice—  Inatructiona  for 
brief— Trial  of  iaatte  of  fact  before  judge — Originating 
aummona — B,8,C.,  1883,  ord,  71,  r.  la;  Appendix  N, 
itema  81,  82,  82a.— A  petition  was  presented  for  the 
compulsory  winding  up  of  a  company  which  was 
already  in  yoluntary  winding  up ;  but  at  the  hear- 
ing the  judge  made  no  order  except  that  the 
question  was  to  be  tried  as  on  a  summons  under 
section  138  of  the  Oompanies  Act,  1862,  <*  costs 
reserved  " ;  he  also  fibced  a  certain  date  for  the  trial. 
On  that  date  witnesses  were  examined,  and  the 
jud^    decided    sab^tftTitially    in    fayoi^T   of   the 


applicant  with  oosts.  No  sommons  had  so  far  been 
tarai  out,  and  on  drawing  Tip  the  order  the 
registrar  required  a  summons  to  be  taken  out  in  the 
yoluntary  winding  up.  As  an  originating  summons 
had  previously  been  taken  out  by  the  liquidator  for 
a  private  examination  under  section  116  of  the  Act 
of  1862,  on  which  an  order  had  been  made  for  an 
examination  and  reserving  "  liberty  to  apply,"  the 
registrar  directed  that  the  summons  to  be  taken  out 
and  mentioned  in  the  order  was  to  be  an  ordinary 
and  not  an  originating  summons.  On  taxation  the 
re^;istrar  disallowed  the  costs  of  iostruotions  for 
brief. 

Held,  that  as  the  direction  for  trial  treated  the 
summons  as  issued  in  a  "  pending  cause  or  matter," 
within  the  meaning  of  B.  8. 0.,  1883,  ord.  71,  r.  la, 
the  summons  was  not  an  originating  summons; 
that  although,  if  Appendix  N  to  the  rules,  iteni  81, 
was  construed  strictiy,  it  referred  to  an  issue 
of  fact  directed  to  be  tried  as  such,  yet  on  taxa- 
tion substance  was  to  be  regarded,  and  in  sub- 
stance the  trial  was  of  an  issue  of  fact  before  a 
jadge;  and  tiiat  the  costs  of  instructions  for  the 
brief  of  the  applicant's  counsel  must  be  allowed. — 

OONSOUDATED    EZFLOBATION  AND  FINANCE    Oo., 

Be.  Ch.D.  Wright,  J. ;  [1899]  2  Oh.  699;  81  L.  T. 
622. 

30.  Winding  up^-Creditor— Director— Feea—Ap- 
portionment— The  fact  that  a  creditor  of  a  company 
is  also  a  contributory  entities  him  to  make  an 
application  under  section  138  of  the  Oompanies 
Act,  1862,  in  respect  of  a  claim  in  which  he  is 
concerned  only  as  creditor. 

"Where  the  articles  of  association  provided  that 
« the  directors  shall  be  raid  out  of  the  funds  of  the 
company  as  follows — namely,  a  sum  of  £100  per 
ftnunin  to  each  Ordinary  director  by  way  of  remu- 
neration for  their  ordinary  services,^' 

Held,  that  the  fees  were  for  a  whole  year's 
services,  and  were  not  apportionable. — Central 
De  Kaap  Gold  Mines,  Be,  Ch.D.  Wright,  J. ;  69 
L.  J.  Oh.  18. 

31.  Winding  up—Creditor*a  petition— Bight  of 
creditor  to  winding-up  order  for  hia  own  benefit  only. 
— When  a  company  is  insolvent  and  has  no  assets 
distributable  amount  its  creditors  generally  other 
than  debenture-holders,  an  unpaid  creditor  of  the 
company  is  not  entitled  to  a  compulsory  winding-up 
order  which  would  benefit  himself  only,  but  which 
would  not  benefit  the  general  body  of  creditors. — 
Gbbbnwood  &  Oo.,  Be,  Q.B.D..  607;  [1900]  2 
Q.  B.  306  ;  69  L.  J.  Q.  B.  761 ;  82  L.  T.  843. 

32.  Winding  up  —  Debenturea — Beceiver — Agency 
—Jurisdiction,— Where  debentures  byway  of  mort- 
gage over  the  whole  property  of  a  comj^any  give 
power  to  the  debenture-holders  to  appoint  a  re- 
ceiver without  stating  that  he  is  the  agent  of  the 
company  or  what  he  is  to  do  with  any  surplus 
which  may  come  into  his  hands  after  paying  the 
debenture-holders,  such  receiver  is  the  agent  of  the 
debenture-holders  only,  and  not  of  the  company. 

The  liquidator  of  a  company  cannot  by  summons 
in  the  winding  up  obtain  an  order  to  make  a  re- 
ceiver of  it  account  for  any  surplus  in  his  hands,  as 
the  court  has  no  jurisdiction  to  consider  the  matter* 
If  he  wishes  to  enforce  such  a  daim,  he  must  bring 
an  action  against  the  receiver  in  the  ordinary  way. 
— VlMBOS,BB.  Ch.D,Cozens-Hardy,  J,,  620;  [1900] 
1  Oh.  470;  69  L,  J.  Oh.  209;  82  L.  T.  597. 

33.  Winding  up^Diacovery  of  documenia— Income 
tax  retuma—miafeaaance  aummona— Public  depart- 
meni'-Diacretion  of  judge — Companies  Ad,  1862 
(26  &  26  Vict,  fi^tth  a,  116.— Section  116  of  tbe 
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OoiftpBtiies  Aoi:,  1863,  gives  a  duovetioii  to  tlie 
jadg«  whioh  will  not  be  interfered  with  jM*tin^ /ocie 
by  the  Oonrt  of  IppealJ 

Aooordingly  the  judge  of  first  instance  having  in 
his  discretion  refused  an  application  by  tiie  liquidator 
of  a  company  for  production  of  certain  balance- 
sheets  of  tiie  company,  whioh  had  been  deposited 
with  the  district  surveyor  of  taxes  for  the  purpose 
of  income  tax  returns,  on  an  afftdavit  by  the 
secretary  of  the  Board  of  Inland  Revenue  that  in 
the  opinion  of  the  board  such  production  was 
injurious  to  the  public  interest, 

Held,  that  this  decision  would  not  be  reviewed 
by  the  Court  of  Appeal.— Haegreaves,  Kb.  0,A., 
241 ;  [1900]  1  Ch.  347  ;  69  L.  J.  Ch.  183 ;  82  L.  T. 
132. 

34.  Winding  up  —  Fraudulent  preference  —  Die- 
eha/rging  legal  obligation — Payment  to  satisfy  con- 
science—-Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
«.  \Q^— Bankruptcy  Act,  1883  (46  &  47  Vict,  c,  52). 
s,  48. — If  a  company  make  a  preferential  payment 
to  a  creditor  within  three  months  of  winding  up 
(which  by  section  164  of  the  Companies  Act,  1862, 
is  equivalent  to  an  act  of  bankruptcy),  not  from  a 
sense  of  legal  obligation,  but  from  a  sense  of  moral 
obligation,  such  payment  is  a  fraudulent  prefprence. 
— Blackburn,  Be.  Buckley's  case,  Ch.D,  Wright, 
/.,  186;  [1899]  2  Oh.  725;  81  L.  T.  520. 

35.  Winding  up — Jurisdiction — Comptdsorily  or 
voluntary — Shareholder's  petition  —  Comjnznies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  79  (5).  129  (3),  145— 
Directors*  meetiTtg-- Formalities, — An  order  to  wind 
up  a  company  compulsorily  will  be  made  on  the 
petition  of  a  paid-up  shareholder  notwithstandiDg 
the  fact  that  an  extraordinary  resolution  to  wind 
up  voluntarily  has  been  pasned  imder  section  129 
(3)  of  the  Companies  Act,  1862. 

After  a  committee  of  investigation  had  reported 
in  favour  of  proceedings  for  misfeasance  being 
taken  against  the  directors,  an  extraordinary 
resolution  was  passed  to  wind  up  the  company 
volimtarily,  and  steps  were  taken  to  dissolve  the 
company  and  destroy  the  books.  The  company 
was  ordered  to  be  wound  up  compulsorily  on  the 
petition  of  a  holder  of  a  paid-up  share.  The 
extraordinary  resolution  was  also  held  ineffectual 
because  the  notices  summoniog  the  meeting  had 
been  issued  by  the  secretary  without  the  authority 
of  a  resolution  of  the  directors  duly  assembled  at  a 
board.— BUycraft  €k)LD  Reduction  and  Mining 
Co.,  Be,  Ch.D.  CozeiU'Hardy,  J.;  [1900]  2  Ch. 
230;  69  L.  J.  Ch.  497. 

36.  Winding  up^-Jurisdiction —  Voluntary  winding 
up-- Creditors'  wishes— Discretion  of  court — Com- 
panies Act,  1862  (25  &  26  Vict,  c.  89).  ss.  91,  145, 
149. — The  voluntary  winding  up  of  a  company  is 
no  bar  to  a  compulsory  order  if  the  general  body 
of  the  creditors  desire  it,  although  no  individual 
creditor  proves  in  accordance  with  section  145  of 
the  Companies  Act,  1862,  that  his  rights  will  be 
prejudiced  by  a  voluntary  winding  up. 

In  such  a  case  the  right  of  the  general  body  of 
the  creditors  to  have  effect  given  to  their  wishes 
under  sectioDs  91  and  149  is  untouched  by  section 
145.  although  the  primd  facie  right  of  an  individual 
creditor  to  a  compulsory  order,  ex  dehito  justitiody 
is  restricted  by  that  section. 

In  re  West  Hartlepool  Ironworks  Co,,  L.  B.  10  Ch. 
618;  In  re  Gold  Co,,  11  Ch.  D.  701 ;  and  In  re  The 
Varieties  (Limited),  [1893]  2  Ch.  235,  foUowed.— 
Bishop  &  Sons.  Be,  Ch.D.  Farwell,  J. ;  [1900]  2 
Ch.  254;  69  L.  J.  Ch.  513;  82  L.  T.  756. 

37.  Winding  up — Liquidator — Notice  of  proposed 
aj>poi7itment  of  particular  person — Subsequent  appoint- 


fnmt,  withottt  prmiow  noftce,  of  another  permm^^ 
Validity. — It  is  competent  for  a  company,  mBm 
passing  a  resolution  for  voluntary  winding  up^  to 
proceed  forthwith,  without  previous  notioe  of  inten- 
tion, to  the  election  of  a  liquidator;  and  fiiii 
ffeneral  power  will  not  be  abrogated  even  in  oases 
m  which  notice  has  been  given  of  intention  to  eleot 
a  particular  person  as  liquidator,  and  sndh 
is  not  elected. 

Decision  of  Kekemch,  J. ,  ante,  p.  200. : 
Trench  Tubbless  Tyre  Co.,  Bs,  Bbthsll  v. 
Trench  Tubelbss  Tyre  Co.,  C.A.^  310;  [1900] 
1  Ch.  408  ;  69  L.  J.  Ch.  213;  82  L.  T.  247. 

38.  Winding  up  —  Misfeasanoe  —  Director  —  Un- 
authorized payment  of  capital  to  shareholders — Ultra 
vires  act— Order  on  directors  to  r^U7td — Right  of 
indemnity  from  shareholders.  —  The  directors  of  a 
shipping  company,  having  received  a  sum  of  money 
under  a  policy  of  insurance  on  one  of  the  oompany's 
ships  which  had  become  a  total  loss,  distributed  the 
money  among  the  shareholders,  who  had  notioe  ol 
the  facts  and  consented  to  the  distribution.  Sub- 
sequently the  company  was  wound  up.  An  ords 
was  made  in  the  winding  up  under  section  10  of  tlie 
Compaoies  (Winding-up)  Act,  1890,  declaring  that 
the  payments  to  the  shareholders  were  payments  in 
reduction  of  the  capital  of  the  company,  and  wen 
unlawful,  and  tiiie  directors  were  ordered  to  repay 
the  amount  to  the  liquidator. 

Held,  that  the  directors  were  entitled  to  reooiper 
from  the  shareholders  the  money  paid  to  thenu 

Judgment  of  the  Divisional  Court  (47  W.  R.  S82, 
[1899]  I  Q.  B.  480)  a£armed.— MoxHAM  v.  Qkant, 
O.A.,  130;  [1900]  1  a  B.  88;  69  L.  J.  Q-  B.  97;  81 
L  T.  431. 

39.  Winding  up —  Official  receiver — Liquidator — 
Jurisdiction. — In  making  a  compulsory  wmding-np 
order  on  a  creditor's  petition  the  court  cannot 
appoint  as  permanent  liquidator  any  person  other 
than  the'  official  receiver,  for  at  that  stace  of  the 
proceedings  the  creditors  have  not  in  Isot  been 
COD  suited  in  the  manner  contemplated  by  the 
Companies  (Winding-up)  Act.  1890.— Beid  &  SOKS^ 
Be.  Q.B.D.  ;  69  L.  J.  Q.  B.  736. 

40.  Winding  up — Order  for  puhlie  examinaOam — 
Summons  to  discharge  order — Time — Evidence  of 
«o<  being  concerned  in  promotion  of  company — Aa- 
miesibility. — A  summons  to  discharge  an  order  for 
public  examination  imder  section  8  of  the  Com- 
panies (Winding-up)  Act,  1890.  must  be  made  with 
promptness  to  be  in  time.  Thus,  an  application 
made  two  months  after  the  order  was  served  is  too 
late. 

Decision  of  Wright,  J.  {ante,  p.  185,  [1899]  2  Gh. 
773),  affirmed. 

Per  Wright,  J.-r-Evidence  that  the  applicant  did 
not  take  part  in  the  formation  or  promotion  of  the 
company  cannot  be  admitted  in  support  of  a 
summons  to  discharge  the  order,  as  that  is  the  very 
question  which  it  is  the  object  of  the  examination 
toascertAin.— National  Stores,  Be,  C,A^\  [1900] 
1  Ch.  27  ;  81  L.  T.  529. 

41.  Winding  up — Voluntary  winding  up — Liqwi- 
dator — Subsequent  supervision  order — Remuneratiefi 
of  liquidator — Costs  of  solicitor — Priority — Oompanim 
Act,  1862  (25  &  26  Vict.  c.  89).  ss.  110.  133  (3>,  144, 
151 — Companies  Winding-up  Rules,  1890,  r.  31.— 
The  costs  of  a  solicitor  properly  incmrred  duna^ 
the  voluntary  winding  up  a  company  are  pnysbfe 
in  priority  to  any  remuneration  awarded  by  tkt 
company  to  its  liquidator.— Sanita&t  BVBiiL 
Association,  Be,  Wingpield,  Bx  parte.  (7.J., 
629 ;  [1900]  2  Ch.  289 ;  69  Ii.  J.  Ch.  561 ;  82  L.  1 
639. 
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42.  Winding  up — Voluntary  winding  up — RecoU" 
Btrudion  —  Sale  of  assets  —  Dissentitni  member  — 
Purchase  of  interest-^Companies  Act,  1862  (25  &  26 
Vici.  c.  89),  «.  161. — ^Where  a  oompany  is  being 
wound  up  Toluntarily,  and  a  shareholder  has  dis- 
sented from  a  sale  to  a  new  oompany,  he  oannot  be 
deprived  by  the  articles  of  association  from  having 
the  benefit  of  the  provisions  of  section  161  of  the 
Companies  Act,  1862,  relating  to  the  purchase  of 
his  interest.— Patne  v.  Cork  Co.,  Ch,D.  Stirling, 
J,,  325;  [1900]  1  Ch.  308;  69  L.  J.  Ch,  156;  82 
L.  T.  44. 

See  also  Bankruptcy,  8.  18,  10;  Contract,  13; 
Iiandlord  and  Tenant,  7 ;  Limitation  Statutes,  2 ; 
Practice,  16,  42,  46;  Solicitor,  13;  Trustee,  4. 

CONFLTCr  of  LA.WS:— 

1.  Foreign  judgment— Tvrl  committed  in  foreign 
country — Judgmejtt  in  rem — Approval  of  judgment  by 
sovereign  of  the  foreign  country^ Ratification  of  un^ 
lawful  act. — The  plainti£P4  shipped  on  a  British 
ship  ammunition  for  delivery  at  a  port  in  Persia, 
or  *' optional  Muscat." 

While  the  ship  was  on  her  voyage  the  master, 
under  instructions  from  the  plaintiffii,  altered  the 
bill  of  lading  and  the  marlra  on  the  goods  so  that 
the  goods  became  deliverable  at  Muscat  only. 

The  Sultan  of  Muscat  a  few  days  later  issued 
proclamations  giving  notice  that  the  importation 
into  India  or  Persia  of  all  munitions  of  war  was 
illegal,  and  that  by  agreement  with  the  British  and 
Persian  Governments  ships  of  war  of  those  two 
oountries  were  authorized  by  him  to  search  British 
and  Persian  vessels  in  Muscat  waters,  and  to  con- 
fiscate all  munitions  of  war  found  on  such  vessels 
and  intended  for  Indian  or  Persian  ports. 

The  defendant,  who  was  in  command  of  a  British 
ship  of  war,  seized  the  plainti£Ps'  ammunition  on 
the  arrival  in  Muscat  waters  of  the  ship  carrying  it. 
^  The  Sultan  appointed  a  court  to  inquire  into  the 
circumstances  of  the  seizure,  and  this  court  decided 
that  the  plaintiffs'  goods  were  intended  for  a 
Persian  port,  and  were  lawfully  seized  under  the 
Sultan's  proclamation.  This  decision  was  approved 
by  the  Sultan. 

The  plaintifis  afterwards  brought  an  action  for 
damages  against  the  defendant  for  wrongfully 
seizing  their  goods,  and  the  jury  found  that  the 
goods  when  seized  by  the  defendant  were  not  for 
any  Indian  or  Persian  port,  but  for  Muscat  only. 

Held,  that  there  was  no  judgment  in  rem  by  the 
court  at  Muscat  binding  the  plaintiffs  in  the  present 
action,  because  there  was  no  sufficient  proof  that 
that  court  was  acting  judicially,  and  because  the 
decision  of  that  court  did  not  expressly  affect  the 
status  of  the  goods. 

Semble,  that  the  courts  would  not  give  effect  in 
England  to  a  judgment  in  rem  in  a  foreign  court 
aa  to  which  there  was  no  evidence  of  any  public 
notice  of  the  intention  to  hold  the  inquiry  which 
resulted  in  the  judgment. 

Held,  also,  that  as  the  seizure  purported  to  have 
been  done,  not  on  behalf  of  the  Sultan,  but  only 
by  his  permission,  his  approval  of  the  decision  of 
his  court  could  not  ratify  the  seizure  so  as  to  make 
it  lawful  by  the  law  of  Mosoat^FsACis  v.  Cabb, 
C.A, ;  82  L.  T.  699. 

2.  Marriage  —  Validity  —  Marriage  solemnized 
abroad  before  British  consul — British  subject  and 
foreigner  —  Foreign   decree    of    nullity  —  Consular 

Marriage  Act,  1849  (12  ft  13  Vict,  c  68).— A 
marriage  between  a  British  subject  and  a  foreigpsr 
solemnized  abroad  in  accordance  with  the  require- 
ments of  the  Consular  Marriage  Act,  1849,  is  valid 
in   England,  although    such  marriage  has  been 


declared  void  by  a  foreign  court. — BLay  v,  Nobth- 
COTE,  Ch.D.  FarwdU  J..  615 ;  [1900]  2  Ch.  262 ; 
69  L.  J.  Ch.  586 ;  82  L.  T.  656. 
See  also  Contract,  2 ;  Domicil,  1, 2  ;  Will,  14,  17 

CONSPIBACY:— 

Besetting  persons  on  board  ship — Persons  on  board 
ship  without  licence  from  Board  of  Trade — Conspiracy 
and  Protection  of  Property  Ad,  1876  (38  &  39  Vict. 
c.  86),  «.  1— Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60),  s.  111. — ^A  slupping  federation,  which 
kept  a  depot  ship  for  the  purpose  of  receiving  on 
board  men  intendiog  to  serve  as  seamen  on  venels 
belong^g  to  members  of  the  federation,  entered 
into  contracts  with  certain  persons  whereby  these 
persons  were  to  remain  on  board  the  ship  imUl 
engaged  as  seamen  on  board  vessels  belonging  to 
members  of  the  federation.  These  persons  remained 
on  board,  but  while  on  board  they  did  not  work  as 
seamen  or  otherwise,  though  they  received  daily 
wages  from  the  federation.  The  federation  had  no 
Ucenoe  from  the  Board  of  Trade  under  section  11 
of  the  Merchant  Shipping  Act,  1894,  for  engaging  or 
supplying  seamen  to  be  entered  on  board  ship.  The 
respondents  beset  the  ship  with  a  view  to  compel 
these  persons  on  the  ship  from  rematniug  on  board 
and  fulfilUng  their  engagements  with  the  federation. 

Justices  having  dismissed  an  information  against 
the  respondents  under  section  7  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  for  besetting 
the  ship,  on  the  ground  that  the  federation,  in 
entering  into  these  ensag^ments  without  a  licence 
from  the  Board  of  Trade,  had  contravened  the  pro- 
visions of  section  111  of  the  Merchant  Shipping 
Act,  1894,  and  that  therefore  the  persons  on  board 
had  no  legal  right  to  be  there. 

Held,  that,  whether  the  contracts  made  by  the 
federation  with  t^e  persons  on  board  the  ship  were 
legal  or  illegal  contracts,  the  men  had  a  legal  right 
to  be  on  board  the  ship ;  that,  therefore,  tihere  was 
a  besetting  of  the  ship  within  the  meaning  of  the 
section,  and  that  the  respondents  ought  to  have 
been  convicted.— Fabmeb  v.  Wilson,  Q.B.D.; 
69  L.  J.  Q.  B.  496 ;  82  L.  T.  566. 

CONTEMPT  :— 

1.  Abuse  of  judge  in  his  condud  as  judge — Power 
to  punish  on  summary  process. — The  pubUcation  in 
a  newspaper,  after  the  conclusion  of  a  trial  in  court, 
of  an  artide  containing  scurrilous  abuse  of  the 
judge  in  his  character  of  judge  in  the  hearing  of  the 
case,  is  a  contempt  of  court  which  may  be  punished 
by  the  court  on  summary  process. — Reo.  v.  Gbay, 
Q.B.D.,  474;  [1900]  2  Q.  B.  36;  69  L.  J.  Q.  B. 
502;  82L.  T.  534. 

2.  In  face  of  the  court^Libel — Publication, — The 
appellant  who  was  neither  printer  nor  publisher 
innocentiy  and  without  any  knowledge  of  the 
contents  of  a  newspaper  handed  a  copy  to  a  friend. 

Held,  that  there  was  no  obligation  on  the  appel- 
lant to  make  himself  acquainted  with  its  contents, 
and  should  scandalous  matter  refiecting  on  the 
court  thus  become  known,  these  droumstanoes  were 
not  in  themselves  suffident  to  justify  a  committal 
for  contempt  of  court. 

Committals  for  contempt  of  court  by  scandalizing 
the  court  itself  have  become  obsolete  in  this 
oountiry.— MoLbod  v.  St.  Aubyk,  P.O.,  173; 
[18991  A.  C.  549. 

See  also  Company,  4. 

CONTRACT  :- 

1.  Audit— Finality  of^Agreement-^Charges  of 
fraud— Coits.— The  appellant  advanced  £15,000  to 
the  respondent,  to  be  used  in  the  business  of  the 
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reapoDdent  for  five  years.  In  return  for  tbe 
advance  the  appellant  was  to  receive  interest  and 
37^  per  coat,  of  the  profits  of  the  respondent's 
business.  The  contract  stipulated  that  there  should 
be  an  annual  audit  of  the  respondent's  business  by 
the  firm  of  M.  &  Co.,  accountants,  and  that  their 
certificate  as  to  the  profits  should  be  binding  on 
both  parties.  For  four  years  the  respondent's  books 
were  audited  by  G.,  a  member  of  the  firm  of 
M.  &  Co.  Subsequently  the  appellant  raised  this 
action  against  the  respondent  for  a  judicial  account 
on  the  ground  that  the  audits  had  not  been  in  terms 
of  the  agreement  in  respect  that  the  auditor  did 
not  know  that  his  estimate  of  the  profits  was  to  be 
binding  on  the  appellaut  and  respondent,  G.  swore 
in  his  evidence  that  he  did  not  Imow  of  this  agree- 
ment, and  that  if  he  had  he  would  have  made  out 
the  account  in  a  somewhat  difiEerent  form. 

Held,  reversiof^  the  decision  of  the  First  Division 
of  the  Court  of  Session,  (1898)  25  B.  6GI,  that  there 
must  be  a  new  account  taken,  the  auditor  being 
unaware  that  his  audit  was  to  be  final  between  the 
parties. — Teacher  v,  Caldeb,  ILL,  (»Sc.) ;  [1899] 
A.  C.  451. 

2.  Conflict  of  laws — English  law  and  lato  of  South 
African  Hepublic—ltOcvLa  solutionis. — Where  a  con- 
tract is  made  in  a  foreign  country  between  two 
Eoglishmen,  and   is   intended   to   be   performed 

.  primarily  in  that  foreign  country,  this  fact  is  in 
itself  sufficient,  in  the  absence  of  evidence  to  the 
contrary,  to  prove  an  intention  on  the  part  of  the 
parties  that  me  contract  shall  be  governed  by  the 
law  of  the  foreign  country. 

Decision  of  Kekewioh,  J.  (47  W.  B.  681,  [1899]  2 
Ch.  173),  affirmed.— South  Jlfrioajx  Brewbbibs  v. 
KiMG,  G.A.,  289;  [1900]  1  Ch.  273;  69  L.  J,  Ch. 
171 ;  82  L.  T.  32. 

3.  Consideration  of  marriage  —  Representation  — 
Testamentary  intentions—**  Share  " — Performance, — 
Testator  wrote  to  the  plaintiff,  his  intending  son- 
in-law  :  **  Yon  are,  of  course,  aware  that,  with  my 
large  family,  B.  (his  daughter)  will  have  little 
fortune.  She  will  have  a  share  of  what  I  leave 
after  the  death  of  her  mother,  who  I  wish  to  leave 
in  a  comfortable  independence  if  I  leave  her  a 
widow."  The  plaintiff  married  the  daughter,  rely- 
ing upon  the  letter.  The  testator,  dying  subse- 
quently, leaving  eig^ht  children,  left  E.  a  legacy 
much  less  than  one-eighth  of  his  estate. 

Held,  that,  if  the  letter  was  an  offer,  the  court 
would  presume  it  to  be  accepted ;  and 

Held,  also,  that  the  letter  was  not  an  offer  result- 
ing in  a  contract,  but  a  mere  statement  of  intention 
as  to  the  future,  and  which,  although  relied  on, 
gave  no  right  either  to  specific  x>wformAnce  or 
damages. 

Held,  also,  that,  if  the  letter  imposed  an  obliga- 
tion upon  the  testator,  it  was  satisfied  by  the  bequest 
of  the  legacy .—FiCKEES,  Be,  Fabina  v.  Fiokers, 
Ch.D.  CozenS'Eardy,  J.,  260;  [1900]  1  Ch.  331; 
69  L.  J.  Ch.  161 ;  81  L.  T.  749. 

4.  Constrxiciion—Question  of  fact^Agreement  to 
eonvey  adjoining  houses  to  differetU  persons-- Bight  of 
way  over  one  tenement  for  apparent  use  of  other  tene- 
ment— Practice— Order  64a. — By  an  agreement  for 
toe  distribution  of  an  estate  left  to  the  plaintiff,  the 
defendant,  and  another,  it  was 'agreed  that  the 
"freehold  house  and  premises  known  as  Bedebura, 
let  to  A.  F.,"  should  forthwith  be  conveyed  to  the 
plaintiff,  and  that  the  *'  freehold  house  and  premises 
known  as  Stanley  Villa,  let  to  J.  H.,"  should  forth- 
with be  conveyed  to  the  defendant.  These  were 
adjoining  houses,  and  the  back  of  Bedebnm  oonld 
only  be  approached  by  a  private  road  at  the  side  of 


and  forming  part  of  Stanley  Villa,  by  which  also 
the  back  of  Stanley  Villa  was  approached.  This 
way  had  in  fact  been  used  by  the  tenants  of  bath 
houses  since  the  houses  were  built. 

On  a  summons  under  order  64a  to  determine 
whether  under  the  description  of  Bedebum  the 
plaintiff  was  entitled  to  a  right  of  way  over  this 
private  road. 

Held,  (1)  that  under  the  agreement  the  plaintiff 
was  entitled  to  a  conveyance  of  Bedebum  together 
with  the  ways,  rights,  and  appurtenances  to  the 
premises  belonging,  and  that,  therefore,  a  roadway 
over  a  portion  of  Stanley  Villa  for  tbe  apparent  use 
of  Bedebum  would  pass  to  the  plaintiff ;  (2)  that 
the  court  was  not  precluded  from  determining  this 
question  of  fact  by  reason  of  the  prooedare  being 
under  order  64a. — Nicholls  u.  Nicholls,  Ch.D. 
Stirling,  J.;  81  L.  T.  811. 

5.  Equitable  assignment — Notice — Undertaking  to 
indorse  and  hand  over  cheque  when  received. — A,  coo- 
tract  for  the  sale  of  flour  contained  the  following: 
''I  also  agree  to  indorse  the  cheques  from  the 
asylum  and  hand  over  to  yon  as  received  by  me  in 
payment  of  the  accounts." 

Held,  that  this  constituted  an  equitable  assign- 
ment of  the  moneys  from  the  cheques  as  and  when 
received  from  the  asylum.— West  v,  NEwnra, 
Q.B.D, ;  82  L.  T.  260. 

6.  Evidmce— Extrinsic  evidence — Meaning  of  tjords 
used — Parol  evidence  to  explain. — Extrinsic  evidence 
is  always  admissible,  not  to  contradict  or  vary  a 
written  contract,  bnt  to  apply  it  to  the  facta  whidi 
the  parties  had  in  their  minds  and  were  negotiating 
about. 

Therefore  where  S.  undertook  to  do  certain  work 
on  terms  embodied  in  a  letter  of  his  to  the  appellants, 
and  which  ''  provided  that  S.  should  be  aUowed  an 
additional  percentage  on  the  estimate  of  £35,000  in 
the  event  of  his  being  able  to  reduce  the  total  cost 
of  the  work  below  £30,000," 

Held,  that  evidence  as  to  the  meaning  of  the  es- 
pressions  *' the  total  cost  of  the  work  "  and  **  the 
estimate  of  £36,000"  was  admissible.— Baitk  of 
Nbw  Zealand  ».  Simpson,  P.C,  691 ;  [1900]  A.  C. 
182  ;  69  L.  J.  P.  C.  22 ;  82  L.  T.  102. 

7.  Fraudulent  inducement — Concealment  of  identity 
— Materiality — Right  to  repudiaie. — ^The  plaiidiil^  a 
money-lender  whose  reputation  was  such  that  the 
defendant  would  not  have  dealt  with  him,  by 
fraudulently  conceaUug  his  identity,  induced  the 
defendant  to  borrow  money  from  him.  On  d^ 
covering  the  plaintiff's  fraud,  the  defendant,  within 
a  reasonable  time,  repudiated  the  contract. 

Hdd,  that  he  was  entitled  so  to  do,  the  fiand 
being  material  to  the  inducement  which  brooghl 
about  the  contract— Qobdon  v.  Street,  C.^.,  158; 
[1899]  2  a  B.  641;  69  L.  J.  Q.  B.  45;  81 
li.  T.  237. 

8.  Illegality — Corporation — Interett  of  member.^ 
The  fact  that  a  Oommissioner  of  Sewen,  or  a 
member  of  the  Oourt  of  Aldermen,  or  of  ths 
Common  Council  of  the  City  of  London,  is  in- 
terested or  concerned  in  a  contract  made  by  tbe 
Commissioners  of  Sewers  with  a  company  by 
reason  simply  of  his  being  a  shareholder  in  such 
company,  does  not  invalidate  the  coi\traot. 

City  of  London  Sewers  Act,  1848  (11  &  12  Tici 
c.  dxiii.),  B.  42,  and  1861  (14  &  16  Vict.  c.  cxL),  sl 
63,  67,  discussed  and  explained. — City  of  Jjostxhs 
Elbotbic  Lighting  Co.  v.  London  (BCatob),  Ck.D. 
Farwdl,  J, ;  82  L.  T.  630. 


9.  Illegality'— Indemnifying  a  hail-^Sharm 
ferred  to  hail— Innocent  trans/eror^-^lt  it  joit  ss 
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much  contrary  to  public  policy  for  a  third  party  to 
indemnify  a  bail  as  it  is  for  the  prisoner  himself  to 

do  80. 

Wilson  V.  Strugnell,  7  Q.  B.  D.  648,  30  W.  R. 
Dig.  50,  and  Herman  v.  Jeuchner,  33  W,  R.  606,  15 
Q.  B.  D.  561,  considered.— Consolidated  Ex- 
ploration Co.  V,  MusGEAVB,  CA.2>.  Norths  J„  298; 
[1900]  1  Ch.  37 ;  69  L.  J.  Ch.  11 ;  81  L.  T.  747. 

10.  Illegality  —  Remoteneu  —  Uncertainty  —  Statu- 
tory confirmation — Contract  to  give  ^^  first  reftMal "  of 
land — Interest  in  land^^FurcJuuera  with  notice — In- 
junction— Manchester  Ship  Canal  {Surplus  Lands) 
Act,  1893  (56  &  57  Vict,  c.  Ixxiii,),  s.  3.— Auction  by 
the  Manchester  Ship  Canal  Co.  for  an  injunction  to 
restrain  the  Manchester  Racecourse  Co.  from  selliog 
their  racecourse  to  the  Trafford  Park  Estates 
(Limited),  or  any  other  person  without  first  offering 
it  to  the  Manchester  Ship  Canal  Co.  at  the  same  cash 
price  that  the  intending  purcbasArs  were  williog  to 
give,  and  to  restrain  the  Trafford  Park  Estates 
(Limited)  from  completing  an  agreement  to  pur- 
chase the  same  until  this  had  been  done. 

The  action  was  based  on  an  agreement  of  the 
7  th  of  March,  1893,  entered  into  between  the  canal 
company  and  the  racecourse  company  and  scheduled 
to  the  Manchester  Ship  Canal  (Surplus  Lands)  Act, 
1893,  by  which  it  was  '*  confirmed  and  declared  to 
be  valid  and  binding  upon  the  parties  thereto." 
The  parties  to  the  agreement  were  in  each  case 
defined  to  include  their  successors  and  assigns  where 
the  context  so  required  or  admitted* 

Clause  3  of  the  agreement  was  as  follows :  "  If 
and  whenever  the  lands  and  hereditaments  belong- 
ing to  the  racecourse  company  and  now  used  as  a 
racecourse  shall  cease  to  be  used  as  a  racecourse,  or 
should  the  aforesaid  lands  and  hereditaments  be  at 
any  time  |)roposed  to  be  used  for  dock  purposes, 
then  and  in  either  of  such  cases  the  racecourse 
company  shall  give  to  the  canal  company  the 
first  refusal  of  the  aforesaid  lands  and  heredita- 
ments en  bloc" 

Held,  (1)  that  the  effect  of  the  Act  of  1893  was 
to  give  statutory  validity  to  every  clause  of  the 
agreement  of  1893,  so  that  no  question  of  remote- 
ness or  uncertainty  could  arise ;  (2)  that  the  race- 
course company  could  not  sell  the  racecourse 
without  informing  the  canal  company  of  the  actual 
cash  price  offered  by  an  intending  purchaser,  and 
offering  it  to  the  canal  company  at  that  price ;  (3) 
that  this  right  of  the  canal  company  of  first 
refusal  could  be  enforced  against  an  intending 
purchaser  with  notice. — Manchesteb  Ship  Canal 
Co.  r.  Manchester  Racecoubsb  Co.,  Ch,D.  Far- 
well,  J. ;  [1900]  2  Ch.  352. 

11.  Implied  warranty — Hire  of  chattel — Breach  of 
warranty  of  fitness  —  Damage  to  third  person — 
^mo^eM.— The  defendant  supplied  sacks  to  the 
plaintiffs  for  the  purpose  of  being  used  in  unloading 
a  cargo  of  peas  from  a  ship.  One  of  these  sack's, 
while  it  was  being  hoisted  full  of  ^eas  from  the 
hold  of  the  ship,  broke  and  fell  and  mjured  a  man 
who  was  engaged  in  the  work.  The  injured  man 
recovered  from  the  plaintiffii  £25  damages  and 
costs.  The  sack  in  question,  when  supped  by  the 
defendant,  was  unfit  for  the  purpose  for  which  it 
was  supplied. 

Held,  that  the  plaintiffii  were  entitled  to  recover, 
as  damages  for  breach  of  warranty,  the  damages 
and  costs  which  they  had  incurred.— Yooan  v. 
Oulton,  CA.  ;  81  L.  T.  435. 

12.  Impossibility  of  performance — Implied  cofi- 
ditum,—Bj  a  contract  made  in  October,  1899,  the 
defendants  sold  to  the  plaintiffs  a  cargo  of  cotton- 
aeedy  to  be  shipped  at   certain   JB^giyptian   ports 


during  the  month  of  January,  1900,  per  steamship 
Orlando,  and  to  be  delivered  to  the  plaintiffs  in  the 
United  Kingdom.  The  contract  provided  that, 
"  In  case  of  prohibition  of  export,  blockade,  or 
hostilities,  preventing  shipment,  this  contract  or 
any  unfulfilled  part  thereof  is  to  be  cancelled."  In 
December,  1899,  The  Orlando  was,  without  default 
on  the  part  of  the  defendants,  stranded,  and  was  so 
much  damaged  as  to  render  it  impossible  for  her  to 
arrive  at  the  ports  of  loading  before  the  end  of 
January;  and  on  the  20th  of  December  notice  of 
that  fact  was  given  to  the  plaintiffs.  Upon  receipt 
of  that  notice  the  plaintiffs  might  have  bought  in 
the  market  another  c%rgo  of  cotton-seed  in  sub- 
stitution for  that  sold  to  them  by  the  defendants, 
but  they  declined  to  do  so.  The  market  was  rising, 
and  by  the  end  of  January  the  market  price  had 
risen  considerably  above  the  point  at  which  it  stood 
at  the  time  when  the  plaintiffs  had  notice  of  the 
Rtrandiug.  The  plaintiffs  sued  the  defendants  for 
breach  of  Iheir  contract,  claiming  as  damages  the 
difference  between  the  contract  price  and  the 
market  price  at  the  end  of  January. 

Held,  that  the  contract  must  be  read  as  subject 
to  an  implied  condition  that,  in  the  event  of  the 
ship  not  arriving  at  the  ports  of  loading  within  the 
stipulated  time  in  a  fit  state  to  receive  the  cargo, 
the  contract  should  be  treated  as  at  an  end ;  that 
the  implication  of  that  condition  was  not  excluded 
by  the  clause  expressly  providing  for  the  cancella- 
tion of  the  contract  in  tiie  specified  events;  and 
that  the  defendants  were  not  liable. — Nickoll  v. 
ASHTON,  Q.B.D. ;  [1900]  2  Q.  B.  298 ;  69  L.  J. 
Q.B.  640;  82  L.  T.  761. 

13.  Offer — Acceptance  by  post^WitJidrauHtl  of  offer 
before  acceptance  —  Company  —  Shares  — Companies 
Act,  1862,  M.  35,  39,  62.— J.  applied  for  shares  in  a 
company,  but  before  the  letter  of  allotment  was 
posted — except  by  being  delivered  to  a  postman  in 
a  London  street  to  be  posted  by  him — a  letter 
withdrawing  his  application  was  delivered  at  the 
company's  regist^ed  office  and  opened  by  the 
secretary.  By  the  rules  of  the  post  office  town 
postmen  are  forlddden  to  take  charge  of  letters  for 
the  post. 

Held,  that  the  withdrawal  was  received  by 
the  company  before  the  allotment  letter  was  posted, 
and  that  there  was  no  contract  by  J.  to  take  the 
shares.— LoiTDOir  and  Nobthbbn  Bank,  Re. 
Jones,  Ex  Pabtx,  Ch,D.  Cozens-Hardy,  J. ;  [1900] 
1  Ch.  220;  69  L.  J.  Ch.  24;  81  L.  T.  612. 

14.  Penalty  or  liquidaUd  danutges— -Contract  in  two 
separate  parts. — ^A  contractor  agreed  with  the  owner 
ox  a  house  to  oarrv  out  certain  work  for  an  electric 
light  instfkUation  m  the  house  in  accordance  with  a 
certain  specification  for  a  fixed  sum,  and  consented 
to  pay  £5  as  liquidated  damages  for  each  day 
excMdinff  the  number  of  days  within  which  the 
work  had  to  be  completed. 

By  the  spedfication  the  wiring  was  to  be  handed 
over  to  the  owner  of  the  house  in  faultiess  condition 
within  twenty  days  from  the  signing  of  the  con- 
tract, and  the  fittings  (which  the  house  owner  was 
to  supply)  were  to  be  fixed  and  handed  over  in 
similar  condition  within  fourteen  days  of  their 
delivery  l^  the  owner  of  the  house  to  the  con- 
tractor. 

Held*  that  the  £5  was  agreed  upon  as  liquidated 
damages  for  each  day's  delay  in  executing  each 
part  of  the  contract,  the  times  limited  in  the  con- 
tract beihig  two  separate  periods  at  the  expiration 
of  each  of  which  the  damages  began  to  accrue. — 
STBQMAmrv.  O'OomroR,  C.A.\  81  L.  T.  627. 

15.  Principal    and    agent — Authority  of  agent-^ 
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Lump  sum —  Variation  —  Batificaiion, — ^Where  the 
plaintiffd  contracted  with  the  agent  of  an  absent 
shipowner  to  eifect  certain  specified  repairs  (all 
confioed  to  damage  by  stranding),  and  instead  of 
doing  the  work  as  stipulated  alleged  that  they  had, 
on  the  agent's  authority,  done  the  equivalent  there- 
to or  better,  and  in  the  same  contract  stipulated 
that  they  should  be  paid  for  repairs  due  to 
deterioration  at  scheduled  prices  stated  by  them. 

Held,  that,  it  appearing  that  the  agent's 
authority  to  their  knowledge  was  limited  to  the 
said  specified  repairs,  they  could  not  recover  on 
the  contract,  which  was  an  entire  one,  and  in  its 
entirety  had  never  been  performed. 

Held,  further,  that  the  fact  of  the  shipowner 
having  taken  the  ship  as  repaired  and  sold  did  not 
ratify  the  contract. 

Apphbij  V.  Mtjera,  L.  B.  2  C.  P.  651,  followe'l.— 
FoRMAN r.  The  Bnir  ••  Liddesdale,"  P.C.  ;  [1900] 
A.  C.  190;  69  L.  J.  P.  C.  44  ;  82  L.  T.  331. 

16.  Restraint  of  trade— Master  and  servant — Hay 
and  coi'u  dealers — Limit  of  space — No  limit  of  time — 
Jieasonahle7ies8 — Assignment  of  benefit  of  contract — 
Injunction. — ^The  defendant  was  in  the  employ  of 
the  plaintiffd*  predecessors  in  business,  who  were 
hay  and  com  dealers,  as  salesman  and  manager  of 
one  of  their  branches,  at  a  salary  of  248.  per  week, 
with  the  use  of  four  living  rooms  over  the  shop. 

In  consideration  of  a  small  increase  by  way  of 
commission  in  his  salary,  he  undertook  in  the  event 
of  ceasing  to  represent  his  employers  *'  not  to  enter 
into  business  for  myself,  or  with  others,  or  with 
any  other  firm  within  a  radius  of  two  miles  from 
tiie  riiop  in  which  I  have  been  engaged." 

The  agreement  was  written  out  on  the  firm's 
business  paper,  which  stated  the  nature  of  the 
business. 

Held,  that  the  agreement  must  be  construed  with 
reference  to  the  scope  of  the  business,  and  not  in  a 
wide  sense  so  as  to  render  it  void ;  that,  although 
unlimited  as  to  time,  it  was  in  the  circumstances 
unreasonable ;  and  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  a  breach.— Hood  v» 
Jones,  Ch.D,  Cozens- Hardy,  J, ;  81  L.  T.  169. 

17.  Telegraphic  code — Mistake  ^Onna  proban'dL — 
Where  paorties  have  corresponded  by  means  of  a 
telegraphic  code,  it  is  for  the  plaintiff  in  an  action 
for  breach  of  contract  to  show  that  the  offer  made 
by  him  and  accepted  by  the  defendant  is  so 
dear  that  the  defendant  cannot  be  heard  to  say 
that  he  misunderstood  it.  It  is  not  a  matter  for 
the  court  to  construe.— Falok  v.  Williams,  P.C. ; 
[1900]  A.  C.  176 ;  69  L.  J.  P.  C.  17. 

See  also  Company,  6,  12,  14,  21-26;  Frauds, 
Statute  of,  1-3 ;  Inland  Bevenue,  25 ;  Lunacy,  2 ; 
Married  Woman,  4;  Practice,  6;  Principal  or 
Agent,  2;  Sale  of  Gbods,  1,  2;  Ship,  1,  6,  14; 
Vendor  and  Purchaser,  3. 

CONYEBSION.— See  Banker,  2;  Bankruptcy,  8; 
Trover. 

CONVETANCING  ACTS.— See  Landlord  andTenant, 
9,  13,  15,  18,  19,  22 ;  Merger,  2 ;  Mortgage,  5,  7, 
9,  13 ;  Vendor  and  Purchaser,  5,  18,  23 ;  Will,  6. 

COPYHOLD.— See  Limitation  Statutes,  3. 

COPYRIGHT  :— 

1.  Artistic  copyrighi-^Tnfringement  by  printer  wh0 
is  mere  agent — Fine  Arts  Copyright  Act,  1862  (25  & 
26  Vict»  c.  68),  «.  6. — International  copyright — In- 
fringement — Nature  of  remedies — International  Copy- 
right Act,  1886  (49  &  50  Vict.  c.  33),  s.  2,  sub-section 
^^Minimum    penalty — Cojtd.-^Printers    Who    in-  k 


fringe  artistic  copyright,  though  only  ai 
agents,  are  equally  liable  with  their  principals  to 
penalties  under  section  6  of  the  Fine  Arts  Copyright 
Act,  1862.  An  owner  of  international  copyright  is 
not  restricted  under  section  2,  sub-section  3.  of  the 
International  Copyright  Act,  1886,  in  case  of  in- 
fringement in  a  foreign  oountry,  to  the  remedies 
avaUable  for  infringement  in  the  coimtry  of  origin. 
A  farthing  is  the  minimum  penalty  that  will  be 
inflicted  in  a  court  of  justice.  Where  in  an  action 
for  infringement  of  copyright  the  defendant  is 
guilty  of  infringement,  but  the  plaintiff  is  held  not 
to  be  entitled  to  any  remedy  in  a  court  of  equity 
because  of  his  own  misconduct,  the  action  will  be  dis- 
missed without  costs. — Baschbt  v.  London  Illus- 
trated Standard  Co..  Ch.D.  Keketmch,  .A.  56; 
[1900]  1  Ch.  73 ;  69  L,  J.  Ch.  35 ;  81  L.  T.  509. 

2.  Infringement  —  Book  —  Sheet  of  Music— Per- 
forated sheets  for  use  in  a  mechanical  instrumetd— 

Copyright  Act,  1842  (5  &  6  Vict,  c  45),  ss.  2,  15.— 
A  copy  is  that  which  comes  so  near  the  original  as 
to  give  every  person  seeing  it  the  idea  of  the 
origind.  Things,  therefore,  which  are  used  for 
purposes  wholly  and  fundamentally  distinct  from 
those  of  their  originals  are  not  copies  of  such 
originals  witJiin  the  meaning  of  the  Copyright  Act, 
1842.  Nor  do  they  become  copies  within  the  Act 
because  they  might  possibly  be  used  for  the  pur- 
poses  of  their  originals,  so  long  as  no  sucb  ase  is 
either  intended  or  made. 

The  plaintiffs  were  proprietors  of  the  copyright 
of  certain  sheets  of  music.  The  defendants  sold 
certain  perforated  sheets  to  be  used  as  part  of  a 
mechanical  instrument  for  the  production  of 
musicfld  sounds.  It  was  possible  to  lead  the  notes 
of  the  perforated  sheets.  Certain  words  indicating 
time  and  expression,  which  were  taken  from  the 
plaintiffs'  sheets  of  music,  were  printed  on  the 
perforated  sheets. 

Held,  (1)  that  the  perforated  sheets,  being  part  of 
a  mechanical  instrument,  were  not  copies  of  the 
plaintiffs*  sheets  of  music  within  the  meaning  of  the 
Copyright  Act,  1842  ;  and  (2)  that  the  plaintiffi' 
copyright  was  not  infringed  by  the  printed  words 
on  the  perforated  sheets,  as  these  were  only  of  use 
as  directions  for  working  the  mechanical  in- 
strument. 

Judgment  of  Stirling,  J.  (47  W.  B.  554,  [1899]  1 
Ch.  836),  affirmed  on  the  first  point,  and  revened 
on  the  second  point. — BoosEY  v.  Whight,  C,A., 
228 ;  [1900]  1  Ch.  122;  69  L.  J.  0.  H.  06;  81  L.  T. 
571. 

3.  Penalties — Number  of  offences — "Sum  not  ex- 
ceeding £10" — Minimum  sum — Artistic  Copyright 
Act,  1862  (25  &  26  Vict.  c.  68).  s.  6.— The  copy- 
right in  certain  pictures  was  infringed  by  tbe  dis- 
tribution of  over  a  million  copies,  which  altofpBthef 
cost  to  produce  not  more  than  £120.  ITpon 
summons  to  fix  the  amount  of  the  penalties  payable 
under  section  6  of  the  Artistic  Copyright  Act,  1862, 

Held,  that  each  copy  constituted  a  separate 
offense,  for  which  the  minimum  sum  which  the 
which  the  court  could  impose  as  a  penalty  was 
one  farthing.— HiiJ)E8HElMBB  v.  Fattlkner,  Ch,D. 
Kekewich,  J.,  682. 

4.  Verbatim  report  of  speech — *' Author" — Copyright 
Act,  1842  (5  &  6  Via.  c.  45).— A  reporter  who  takes 
down  a  speech  in  shorthand  and  afterwards  corrects 
it  for  publication,  making  the  most  accurate  report 
he  can  of  the  speaker's  words,  is  not  an  '*  author** 
within  the  meaning  of  the  Copyright  Aot^  1S42: 
though  a  reporter  who  recasts  a  speech,  giving  the 
substance  of  it  in  his  own  langua^^e,  would  be. 

In  the  former  case,  therefore,  neither  the  reporter 
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nor  his  assignee  can  aoquire  oopyiight  in  the  report 
by  first  publication.— WALTER  v.  Lane,  0.^.,  218 : 
[1899]  2  Ch.  749;  81  L.  T.  395. 

COEPOEATION.— See  Contract,  8;  Criminal  Law, 
1 ;  Local  Government,  2 ;  Malicious  Prosecution ; 
Tramway,  1. 

COSTS.— See  Administration.  4,  6,  7 ;  Arbitration, 
3,  4 ;  Company.  29,  41 ;   Contract,  1 ;   Copyright, 

1,  3 ;  County  Court ;  Criminal  Law,  1 ;  Divorce, 
20 ;  Justices,  3 ;  Local  Government,  3. 7 ;  Mortgage, 
2;  Partition,  3;  Practice,  2,  13-23,  36,  41,  47; 
Bail  way,  5 ;  Scotland,  Law  of,  1 ;  Settlement,  6 ; 
Solicitor,  2-10,  13;  Trustee,  3;  Vendor  and  Pur- 
chaser, 6. 

COUNTY  COURT:— 

Costa-- Remitted  action — Judgment  under  order  14 
/or  part  of  claim — Judgment  for  defendant  in  county 
courtr— County  Courts  Act,  1888  (61  &  52  Vict,  c.  43), 
M.  65, 113. — Id  an  action  brought  in  the  High  Court 
to  recover  £20  2s.  as  the  price  of  goods  sold  and 
delivered,  an  order  was  made  under  order  14  by 
which  leave  was  given  to  the  plaintiffs  to  sign 
judgment  for  £8  34s.  if  that  amount  was  not  paid 
within  seven  days,  and  leave  was  given  to  the 
defendant  to  defend  as  to  the  residue  of  the  daim, 
and  it  was  ordered,  under  section  65  of  the  County 
Courts  Act,  1888,  that  the  action  ^ould  be  tried  in 
the  county  court.  The  defendant  paid  the  sum  of 
£8  14s.  under  the  order,  and  at  the  trial  in  the 
county  court  judgment  was  given  for  him,  no  order 
being  made  as  to  costs. 

Held,  that,  the  plaintiffs  having  succeeded  in 
the  action  in  recovering  the  sum  of  £8  148.  the 
defendant  was  not  entiued  to  costs,  alttiongh  he 
had  obtained  judgment  in  the  county  court. — 
Weight  &  Sons  v.  Bull,  Q.B.D,  ;  [1900]  2  Q.  B. 
124;  69  L.  J.  a  B.  529;  82  L.  T,  568. 

See  also  Gas ;  Landlord  and  Tenant,  2 ;  Practice, 

2,  18. 

CRIMINAL  LAW  :— 

1.  Costs — Right  of  defendant  to  costs  on  acquittal — 
Municipal  Elections  {Corrupt  and  Illegal  Practices) 
Act,  1884  (47  &  48  Vict.  c.  70),  *.  SO—Corrupt 
Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102), 
8.  12— Corrupt  and  Illegal  Practices  Prevention  Act ^ 
1883  (46  &  47  Vict.  c.  51),  s.  53.— Where  an  indict- 
ment is  preferred  by  a  private  prosecutor  under  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  for  corrupt  practices  at  a  municipal 
election,  the  defendant,  if  acquitted,  has  the  right 
to  recover  from  the  prosecutor  the  costs  sustained 
by  him  by  reason  of  such  indictment. — Beg.  v. 
Law,  Q.B.D.,  411;  [1900]  1  a  B.  605;  69  L.  J. 
Q.  B.  348 ;  82  L,  T.  145. 

2.  Evidence — Evidence  of  accused  person — Previous 
convictions  and  cross-examination  cu  to — Prevention 
of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c. 
41),  ss.  1,  12— CWmtnaZ  Evidence  Act,  1898  (61  &  62 
Vict,  c.  36),  s.  1,  suh'Section  (f) ;  s,  6. — By  section  1 
(/)  of  the  Criminal  Evidence  Act,  1898.  it  is  pro- 
vided that  a  person  charged  and  called  as  a  witness 
in  pursuance  of  that  Act  shall  not,  with  certain 
exceptions,  be  required  to  answer  any  question  as 
to  his  previous  conviction ;  and  section  6  provides 
that  "this  Act  shall  apply  to  all  criminal  pro- 
ceedings notwithstandiog  any  enactment  in  force 
at  the  commencement  of  this  Act.    .    .    •" 

The  appellant  was  charged  before  a  oourt  of 
summary  jurisdiction  with  an  offence  under  the 
Prevention  of  Cruelty  to  Children  Aet,  1894, 
section   12  of  which  Act  provides  that  in  any 


proceeding  against  any  person  for  an  offence  under 
that  Act  such  person  shidl  be  competent,  but  not 
compellable,  to  give  evidence.  He  gave  evidence 
on  his  own  bcJi^f ,  and  in  cross-examination  was 
asked  whether  he  had  been  previously  convicted  of 
an  offence  under  the  same  Act.  He  answered  in 
the  affirmative.    The  justices  convicted  him. 

Held,  that  the  evidence  as  to  the  appellant's 
previous  conviction  was  not  admissible,  and  there- 
fore that  the  conviction  was  bad. 

Section  1  of  the  Criminal  Evidence  Act,  1898, 
applied. — Chabnook  v.  Mebchant,  Q.B.D.,  334; 
[1900]  1  a  B.  474;  69  L.  J.  Q.  B.  221;  82 
L.  T.  89. 

3.  False  pretences  —  Remoteness  —  Competitor  in 
handicap  race — False  statements  as  to  previous  per~ 
formances  as  a  runner — Attempt  to  obtain  prize. — The 
defendant  was  convicted  of  attempting  to  obtain 
prizes  for  foot-races  by  false  pretences.  At  the 
trial  it  was  proved  that  entries  for  two  races  at  an 
athletic  meeting  were  made  in  the  name  of  one 
Sims,  and  that  such  entries  contained  correct  state- 
ments as  to  the  recent  performances  of  Sims  as  a 
runner,  including  a  statement  that  he^  had  never 
won  a  race.  The  entries  were  not  written  either 
by  Sims  or  by  the  defendant.  At  the  meeting  the 
defendant  ran  in  the  races  in  the  name  of  Sims. 
By  reason  of  the  statements  in  the  entries  he 
obtained  long  starts.  He  was  in  fact  a  superior 
runner,  and  won  both  races.  After  the  races  he 
falsely  stated,  in  reply  to  questions  put  to  him  by 
the  handioapper,  that  he  really  was  Sims,  and  that 
the  statements  in  the  entries  were  true  statements 
as  to  his  performances.  He  did  not  apply  to  have 
the  prizes  handed  over  to  him. 

Held,  that  there  was  evidence  for  the  jury  of  an 
attempt  to  obtain  the  prizes  by  false  pretences,  and 
that  ^e  attempt  was  not  too  remote  from  the  pre- 
tence ;  and  that  the  defendant  was  properly  con- 
victed. 

Reg.  v.  Lamer,  14  Cox  C.  C.  497,  disapproved. 
—Reg.  v.  Bttxton,  aC.R.,  703. 

4.  Husband  and  wife — Receiving  stolen  goods — 
Joint  indictment — Separate  receiving — Receiving  part 
of  stolen  property— 24^  &  25  Vict.  c.  96,  s.  94.— 
Coverture  is  no  defence  to  a  oriminal  charge.  A 
husband  and  wife  were  jointly  indicted  for  receiving 
stolen  goods.  There  was  evidence  that  the  wife 
had  received  part  of  the  stolen  property  from  one 
of  the  thieves;  there  was  no  evidence  that  the 
husband  was  present  at  the  time,  and  there  was  no 
evidence  that  the  wife  was  acting  under  his  com- 
pulsion. 

Held,  that  the  wife  was  properly  convicted  of 
receiving  stolen  goods. — ^Beq.  v.  Baines,  C.C.R.; 
69  L.  J.  Q.  B.  681 ;  82  L.  T.  724. 

5.  Larceny — Beneficial  owner — Co-owner — One  of 
two  or  more  beneficial  owners — Misappropriation  of 
fund  by  person  interested  therein — 31  &  32  Vict.  c. 
116, «.  1. — Any  person  who  has  an  interest  in  a  sum 
of  money  is  a  '* beneficial  owner"  within  the 
meaning  of  the  Larceny  Act,  1868  (31  &  32  Vict.  c. 
116),  s.  1.  Where,  then,  a  number  of  persons  have  a 
right  to  have  a  fund  applied  to  the  extinction  of 
their  liability  under  a  guarantee,  these  persons  are 
all  *' beneficial  owners,"  and  any  one  of  them  who 
misappropriates  the  fund  to  his  own  use  may  be 
properly  convicted  of  stealing  it. 

A.  was  a  member  and  act^  as  the  secretary  of  a 
committee  which  had  guaranteed  the  expenses  of 
an  entertainment.  He  in  the  discharge  of  his  duty 
obtained  possession  of  the  entrance  moneys,  and 
psidttp  amount  into  the  banking  account  of  one 
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B.  Subflequently,  Inr  means  of  false  representa- 
tions, he  obtained  a  daeque  for  the  amount  from  B., 
cashed  it,  and  absconded  with  the  proceeds. 

Held,  that  he  was  properly  oonvioted  nnder  31  & 
32  Vict.  c.  116,  s.  1,  of  stealmg  moneys  of  which  he 
with  others  was  the  beneficial  owner. 

Held,  also,  that  a  connt  in  the  indictment  which 
char&^ed  that  A.  had  stolen  the  moneys  of  the 
members  of  the  committee  was  bad.— -Reg  v.  Nkat, 
aaii. ;  69  L.  J.  Q.  B.  118;  81  L.  T.  680. 

6.  Receiving  stolen  goods — Property  stolen  by  wife 
from  hushatid^Larceny  Act,  1861  (24  &  26  Vict,  c. 
96),  8.  91— Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  ss.  12.  16.— A  woman  and  her 
paramour  were  indicted  under  the  Larceny  Act, 
1861,  for  stealing  certain  goods,  and  also  for  receiv- 
ing tiie  same  knowing  it  to  have  been  stolen.  The 
goods  were  the  property  of  the  woman's  husband. 
The  woman  was  found  guilty  of  stealing  the  goods, 
and  the  man  of  reoeiying  them. 

Held,  that,  as  the  stealing  by  a  woman  of  her 
husband's  goods  did  not  amount  to  a  felony  either 
at  common  law  or  by  vurtue  of  the  Larceny  Act, 
1861,  but  was  only  made  criminal  by  the  Married 
Women's  Property  Act,  1882,  the  man  could  not 
properly  be. convicted  under  section  91  of  the 
Larceny  Act,  1861,  of  the  offence  of  receiving. 

Beg.  V.  Smith,  18  W.  R.  932,  L.  B.  1  0.  C.  R. 
266,  followed.— Reg.  v.  Strbetbb,  C.G.R.,  702. 

CROWN  :— 

Prerogaiive — Right  to  remove  proceedings  to  the 
Revenue  side — Right  to  apply  to  Btay  proceedings. — It 
is  part  of  the  prerogative  of  the  Crown  to  liave  an 
action  between  its  subjects  in  which  the  title  or 
interests  of  the  Crown  is  concerned,  in  whatever 
stage  such  action  may  be,  removed  from  the  ooun^ 
court  into  the  Revenue  side  of  the  Queen's  Bench 
Division ;  and,  where  an  information  is  filed  by  the 
Attomey-€(eneral  raising  the  same  question  as  that 
to  be  decided  in  such  an  action,  the  Crown  has  the 
right  to  appljr  to  have  the  action  stayed  until  the 
information  is  determined,  and  such  application 
may  be  made  after  judgment  has  been  delivered  in 
the  action.— Stanley  op  Alderley  (Lobd)  v. 
Wild,  C.A,,  242 ;  [1900]  1  a  B.  256 ;  69 L.  J.  Q.  B 
318 ;  82  L.  T.  14. 

See  also  Foreshore;  Practice,  6. 

DAMAGES.— See  Company,  8;  Contract,  11,  14; 
Divorce,  7 ;  Landlord  and  Tenant,  11, 16 ;  Nuisance, 
1 ;  Patent,  3,  4 ;  Ship,  23-26 ;  Vendor  and  Par- 
chaser,  17,  25 ;  Water,  1. 

D£!ED.— 43ee  Railway,  6. 

DIVORCE  :— 

1.  Desertion — Adultery  hy  hiishand — Offer  of  for- 
giveness if  discontinued — Continuance  of  adultery 
insisted  on — Refusal  hy  wife  to  continue  cohabitation 
— Separation. — To  constitute  desertion  there  must 
bo  a  cessation  of  cohabitation  and  an  intention  on 
the  part  of  the  accased  party  to  desert  the  other ; 
it  is  not  always  or  necessarily  the  guilty  party  who 
leaves  the  matrimonial  home. 

A  husband  was  committing  acts  of  adultery 
which,  on  discovery  by  his  wife,  he  admitted  had 
continued  from  the  time  of  the  marriage,  and  he 
refused  to  discontinue  these  acts,  although  his  wife 
said  she  could  not  live  with  him  unless  he  did  so ; 
and  they  separated  and  lived  apart  for  more  than 
two  yean,  when  a  suit  was  commenced  by  the  wife 
for  dissolution  on  the  groimd  of  adultery  and 
desertion  for  more  than  two  years. 

Hold,  that  the  husband  had  been  guilty  of  de- 


sertion.— Sigkebt  v,  Siokbet,  P.D.  &  Ad.D.,  268; 
[1899]  P.  278 ;  81  L.  T.  495. 

2.  Desertion — Refusal  hy  wife,  without  cause,  of 
marital  intercourse — Subsequent  adultery  of  husband 
— Wife^s  desertion  no  bar  to  relief. — A  wife  irtio 
without  cause  refuses  to  permit  marital  intercoone 
to  her  husband,  cannot  allege  desertion  without 
reasonable  cause  by  him  if  in  oonsequenoe  he  ref  oses 
to  live  with  her ;  in  such  case  it  is  the  wife  who  ii 
guilty  d  desertion  without  reasonable  cause.  De- 
sertion without  reasonable  cause  for  two  years  and 
upwards  is  no  bar  to  a  petition  for  judicial  separa- 
tion on  the  ground  of  subsequent  adultery. — Syicgs 
V.  Syngb,  P.D.  &  Ad.D. ;  [1900]  P.  180. 

3.  Judicial  discretion — Adultery  of  the  wife— 
Cruelty  of  the  husband — DiscretioncU  bar-^Mairi' 
monial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s,  31 
— Decree. — ^The  discretion  conferred  upon  judges  o( 
the  Divorce  Court  by  section  31  of  the  Matrimonial 
Causes  Act,  1857,  is  not  an  absolute  or  arbitrary, 
but  a  judicial  discretion,  and  is  intended  to  be 
exercised  in  ocmformity  with  the  former  practice  of 
the  House  of  Lords.  Cruelty  on  the  part  of  a 
petitioner,  in  order  to  bar  a  claim  for  a  divoroa, 
must  either  have  led  to  the  adultery  of  the  re- 
spondent, or  be  entirely  wanton  and  unprovoked 
in  its  character. 

In  considering  what  terms  should  be  imposed 
upon  a  petitioner  who  has  been  found  guilty  of 
cruelty  towards  the  respondent,  the  court  take?  into 
consideration  all  the  facts  of  the  particular  ease 
before  it,  and  considers  the  interests  not  merely  of 
the  parties,  but  of  the  child  or  children  (if  any}  of 
the  marriage. 

Where  we  means  of  the  petitioner  (husband) 
were  very  small  and  uncertain,  and  the  respondent's 
parents,  whose  character  and  goodwill  were  un- 
questioned, had  offered  to  look  after  the  only  child 
of  the  marriage,  the  court,  in  granting  a  decree, 
assented  to  an  arrangement  which  had  been  arrived 
at  between  the  parties  subsequentiy  to  the  verdict, 
whereby  the  formal  custody  of  the  child  was  given 
to  the  respondent  and  no  allowance  was  ordered 
against  tiie  petitioner. — ^Pryor  v.  Pryor,  P.D. 
&  Ad.D. ;  [1900]  P.  157 ;  69  L.  J.  P.  99. 

4.  Nullity  of  marriage— Impotence — No  poisibility 
of  children — Power  to  vary  settlements — Matrimonial 
Causes  Act,  1859  (22  &  23  Vict.  c.  108),  s.  b-^MatH- 
monial  Causes  Act,  1878  (41  &  42  Vict.  c.  19),  s.  3.— 
The  powers  of  the  court  under  section  5  of  the 
Matrimonial  Causes  Act,  1859,  and  section  3  of  the 
Act  of  1878,  can  be  exercised  in  the  case  of  a 
decree  of  nullity  of  marriage  on  the  ground  of 
impotence,  and  are  not  confined  to  cases  when 
there  are  or  might  have  been  children. 

The  words  "  property  settled  "  in  section  5  of  the 
Act  of  1859  refer  <mly  to  the  property  the  benefit 
of  which  is  by  the  marriage  settlement  con^rred 
on  the  parties  or  their  children  in  the  ordinary  way. 

There  is  no  power  to  bring  into  settlement  a  fund 
or  estate  which  is  not  to  come  into  settlement  nntQ  a 
certain  event  happens — ^before  it  happens,  in  fact 

The  ordinary  practice  of  the  court  of  ordering  a 
settiement  to  be  read  as  if  a  party  to  it  were 
already  dead  is  merely  a  couTenient  method  of 
carrying  out  what  otherwise  the  court  has  power 
to  do,  and  cannot  be  used  for  the  purpose  ol 
eyadiog  the  rule  as  stated  above. — ^Dormbr  (othsk- 
wisE  Ward)  v.  Ward,  P.D.  <fc  Ad.D.,  524 ;  [1900] 
P.  130;  69  L.  J.  P.  65 ;  82  L.  T.  469. 

5.  Practice — Dismissal  by  consent, — An  applica- 
tion to  dismiss  a  petition  for  dissolution  by  oonsait 
ought  now  to  be  made  by  summons  in  chambers 
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and   not   by  motion   in  open  court. — Slatbb  v. 
SlATBB,  P.D.  &  Ad.D. ;  69  L.  J.  P.  48. 

6.  PrcuAice--- Evidence  — AdmUsilUity—AdvMery 
atthsequent  to  date  of  petition, — Evideooe  of  actf  of 
adultery  subeequent  to  the  date  of  the  petition  may 
l>e  admitted  for  the  purpose  of  showiDff  what 
inference  the  court  ought  to  draw  from  evidenoe  of 
previous  acts  of  familiarity.—WALES  v.  Wales, 
I^.D.  &  Ad.D. ;  [1900]  P.  63;  69  L.  J.  P.  34. 

7.  Practice—Evidence— Onus  of  proof  that  re- 
spondent was  a  married  woman — Damages. — ^The 
onus  of  proof  that  the  co-respondent  knew  that  the 
respondent  was  a  mairied  woman  lies  on  the 
petitioner;  and  in  the  absence  of  proof  the  jury 
should  assume  that  co-respondent  beliered  that  the 
respondent  was  not  a  married  woman.  Damaees, 
however,  may  be  recovered  from  a  co-respondent 
whether  he  knew  the  respondent  was  a  married 
woman  or  not*— Lobd  v.  Lobd,  P.D,  &  Ad,D.; 
69  L.  J.  P.  54. 

8.  Practice — Justices — Appeal — Notes  of  nroceed- 
ings  in  court  below — Summary  Jurisdiction  (Married 
Women)  Act,  1895  (58  &  59  Vict,  c  39).— Uixm 
appeals  under  the  Summary  Jurisdiction  (Married 
"Women)  Act,  1895,  two  oopies  of  the  notes  of  pro- 
ceedings in  the  court  below  ought  to  be  provided 
for  the  use  of  this  court  by  the  appellant,  and  the 
costs  will  be  allowed  on  taxation.— Walton  v. 
Walton,  P.D.  &  Ad.D..  622;  [1900]  P.  147; 
69  L.  J.  P.  54 ;  82  L.  T.  627. 

9.  Practice — Justices — Appeal — Notes  on  proceedings 
ill  court  helow — Duties  of  magistrates*  and  justices* 
clerks — Right  of  either  party  to  a  copy  of  notes — 
Summary  Jurisdiction  (Married  Women)  Act,  1895 
(58  &  59  Vict.  c.  39).— Upon  the  hearing  of  every 
summons  under  the  Summary  Jurisdiction  (Msnied 
Women)  Act,  1895,  it  is  the  duty  of  the  derk  to  the 
magistrate  or  justices  to  make  a  note,  not  only  of 
the  evidence  and  of  the  decision  arrived  at,  but  also 
of  the  reasons  for  arriving  at  the  decision,  Imd  to 
furnish  a  copy  of  the  note  upon  the  application  of 
either  party. — Cobb  v.  Cobb,  P.D,  &  Ad.D. ;  [1900] 
P.  145  ;  69  L.  J.  P.  52 ;  82  L.  T.  626. 

10.  Practice  —  Jiutices  —  Summary  Jurisdidion 
(Married  Women)  Ad,  1895  (58  &  59  Vid.  c.  39)— 
Case  remitted  to  justices — Wife*s  costs. — A  deed  of 
separation  is  conclusive  evidence  on  the  question 
whether  the  husband  has  neglected  to  maintain  his 
wife. 

Where  a  wife  has  obtained  a  decision  in  her 
favour  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  and  comes  to  the  High  Court  to 
support  it,  die  wiU  have  her  costs. — Medway  v, 
Medway,  P.D.  &  Ad.D.,  622;  [1900]  P.  141; 
69L.  J.  P.  56;  82  L.  T.  627. 

11.  Pradice— Justices— Desertion— Evidence — Proof 
of  desertion  —  Antecedent  circumstances  —  Summary 
Jurisdidion(Married  Women)  Ad,  1895.— Onacertain 
date  a  wife,  living  apart  from  her  husband,  went  to 
his  house,  accompanied  by  a  policeman,  and  asked 
to  be  taken  back.  The  husband  refused.  The 
wife  took  out  a  summons  for  desertion  under  the 
Sammary  Jurisdiction  (Married  Women)  Act,  1895. 
At  the  hearing  of  the  summons  the  justices  refused 
to  consider  evidence  tendered  by  the  husband  of 
circumstances  prior  to  the  date  of  the  wife's  demand 
and  the  husband's  refusal,  held  that  the  refusal 
constituted  desertion,  and  the  husband  ordered  to 
pay  weekly  maintenance  to  the  wife.  The  husband 
appealed. 

Held,  that  the  magistrates  were  wrons  in  reject- 
ing the  ^denoetenaered  by  the  husbaaS;  that  the 


refusal  to  take  back  the  wife  did  not  necessarily  in 
itself  amount  to  desertion ;  and  that  the  case  ought 
to  be  remitted  to  the  justices.  —  Wassell  v. 
Wasskll,  P.D.  &  Ad.D. ;  81  L.  T.  496. 

12.  Pradice — Justices — Rescinding  separation  order 
— "  Fresh  evidence  " — Definition — Summary  JuriS' 
didion  (Married  Women)  Ad,  1895  (58  &  59  Vid. 
c.  39},  ss.  4,  7. — ** Fresh  evidence"  within  the 
meamng  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  s.  7,  to  confer  jurisdiction  to 
rescind  a  separation  order  previously  made  under 
section  4  must  be  such  as  would  afford  ground  for 
a  new  trial  or  rehearing  in  any  other  class  of  case. 
It  must  be  evidenoe  which  could  not  reasonably 
have  been  made  aviulaUe  at  the  date  of  the  order, 
or  it  must  relate  to  something  which  has  happened 
since  the  date  of  the  order,  and  which  affords 
ground  for  revision  within  the  terms  of  the  Act 
under  which  the  order  was  made. — Johnson  v. 
Johnson,  P.D.  «fe  Ad.D. ;  [1900]  P.  19 ;  69  L.  J.  P. 
13 ;  81  L.  T.  791. 

13.  Pradice  —  Marriage  —  Colonial  marriage  — 
Evidence. — Where,  upon  the  hearing  of  a  petition  to 
dissolve  a  marriage  which  had  been  celebrated  in 
the  Colony  of  Hong  Kong,  it  was  stated  on  behalf 
of  the  petitiooer  that  the  only  legal  expert  avail- 
able to  give  evidenoe  of  the  validity  of  the  marriage, 
according  to  the  laws  and  ordinances  of  Hong 
Kong,  demanded  a  prohibitive  fee,  the  court  gave 
leave  to  prove  the  marriage  by  reading  an  affidavit 
of  an  ex-Gbvemor  of  the  Colony,  who  was  not  a 
member  of  the  legal  profession,  but  who  deposed 
that  he  ?ras  conversaut  with  the  laws  and  ordinances 
in  foroe  in  the  Colony. — CooPBB-Kma  v.  Coopbb- 
King,  P.D.  &  Ad.D. ;  [1900]  P.  65 ;  69  L.  J.  P.  33. 

14.  Pradice  —  Marriage — Proof  of  marriage- 
Marriage  in  Ireland — Copy  of  an  entry  in  the  register 
of  marriages  in  Protestant  Episcopalian  Church  of 
Irdand—Mairimonial  Causes  {Ireland)  Act,  1870,  ss. 
32,  33. — ^A  copy  of  an  entry  in  Uie  register  of 
marriages,  duly  certified  by  the  clergyman  of  the 
church  where  the  marriage  so  registered  has  been 
solemnized,  is  sufficient  to  prove  a  lawful  marriage 
according  to  the  rites  and  ceremonies  of  the  Protes- 
tant Episcopalian  Church  of  Irelaod. — ^Whitton  v. 
WHirroN,  P.D.  &Ad.D.',  [1900]  P.  178. 

15.  Pradiee—PHition  for  restitution  of  conjugal 
rights —  Cross'pdition  for  dissolution  —  Onus  pro- 
bandi — Right  to  begin.— Where  a  wife  petitioned 
for  restitution  of  conjugal  rights,  and  the  husband 
in  answer  alleged  that  she  had  committed  adultery, 
and  in  a  cross-petition  claimed  a  divorce  on  that 
ground, 

Held,  that  the  husband's  counsel  oueht  to  begin. 
—Smith  v.  Smith,  P.D.  &  Ad.D. ;  [1900]  P.  66 ; 
69  L.  J.  P.  44. 

16.  Pradice — Rehearing — Pdition  dismissed — New 
evidence. — A  husband's  petition  was  heard  before  a 
judge  alone  and  dismissed  on  the  ground  that  the 
evidence  was  insufficient.  Subsequently  the 
petitiooer  obtained  fresh  evidence,  and  applitd  for 
a  rehearing. 

Held,  that  a  rehearing  ought  to  be  granted  on 
the  ground  that  the  fresh  (evideoce  was  sufficient 
to  warrant  a  reasonable  probability  of  a  different 
verdict  in  the  first  and  second  trials  if  the  case  were 
triedby  a  jury.— -Taylob  v.  Taylob,  P.D.  tSc  Ad.D. ; 
81  L.  T.  494. 

17.  Pract'ce— Respondent  of  unsound  mind  not  so 
found^No  appearance—Notice  to  official  solicitor.— 
Where  the  respondent,  the  husband,  in  a  suit  for 
dissolution,  w«q  a  i^0t«>ii  o1  unsound  mind  pot  <K> 


59 


Itomieil. 


DIGEST. 


[  WeeUy  Bapotter,  B«i.  as.  IMO. 

Easement.  60 


found  by  inqointion,  and  the  suit  was  in  formd 
pauperis,  the  court,  before  making  the  decree,  re- 
quired notice  of  the  proceedings  to  be  formally 
given  to  the  official  s  licitor. — GiLBs  v.  Giles.  F,D. 
&  Ad.D.,  288;  [1900]  P.  17  ;  69  L.  J.  P.  26;  81 
L.  T  823. 

18.  Previous  suit  for  restitution  of  conjugal  rights 
'^Decree  in  restitution  suit — Husband  temporarily 
resident  out  of  the  jurisdiction — Service  of  decree — 
Matrimonial  Causes  Act,  1884  (47  &  48  Vict.  c.  68). 
— ^Where  the  respondent  in  a  suit  for  restitution  of 
conjugal  rights  was  domiciled  in  this  country, 
but  temporwily  resident  in  Ireland,  was  served  m 
Ireland,  and  the  court  considered  he  was  in  a 
position  to  be  able  to  comply  with  it,  the  court 
held  that  the  service  was  good. — DiOKS  v.  DiOKS, 
F.D.  &  Ad.D.,  302 ;  [1899]  P.  275;  81  L.  T.  462. 

19.  Separation  —  Agreement  —  Intercourse  while 
limng  apart — Evidence  ofcoJiabitation* — Husbandand 
wife  entered  into  a  deed  of  separation  under  which 
the  husband  covenanted  to  pay  a  weekly  sum  to 
the  wife  during  their  joint  lives  if  they  should  so 
long  live  separate  from  one  another.  While  they 
were  living  apart,  acts  of  connubial  intercourse 
took  place.  In  an  action  by  the  wife  to  recover 
arrears  of  payments  due  under  the  deed, 

Held,  that  the  fact  that  intercourse  had  taken 
place  was  not  of  itself  conclusive  evidence  that  the 
separation  had  come  to  an  end  so  as  to  make  the 
deed  of  no  effect. — Howell  v,  Bowell,  G.A.; 
[1900]  1  Q.  B.  9 ;  69  L.  J.  Q.  B.  66 ;  81  L.  T.  429. 

20.  Separation  deed — Married  woman — Suit  to  set 
aside  deed — Practice — ^Form&  pauperis  appeal — Costs, 
— A  deed  of  separation  and  annuity  will  not  be  set 
aside  at  the  instance  of  the  husband  on  the 
ground  of  fraudulent  representations  by  the  wife  as 
to  her  innocence,  whidi  were  discredited  by  the 
husband  at  the  time  of  the  execution  of  the  deed ; 
nor  on  the  ground  of  subsequent  adultery  of  the 
wife,  when  &e  deed  contained  no  condition  as  to 
chastity. 

Where  an  appellant  in  formd  pauperis  is  success- 
ful in  a  Privy  Ck)unoil  appeal,  such  appellant  is 
entitled  to  such  costs  of  the  appeal  as  he  would  be 
entitled  to  according  to  the  rule  which  prevails  in 
the  House  of  Lords.— Wabtenets  v,  Wasteneys, 
P.C.;  [1900]  A.  0.446. 

See  also  Peer. 

DOMICIL:— 

1.  Husband  and  wife — Matrimonial  domicU  — 
French  law — Contract  of  marriage — Movable  goods — 
Change  of  domicil  —  CommunUy  of  goods, — Two 
French  subjects,  bom  and  domiciled  in  France, 
married  there  without  a  contract  of  marriage,  and 
became,  therefore,  subject  to  the  system  of  *'  com- 
munity of  goods."  They  afterwards  acquired  an 
Engliah  domidl,  and  the  husband  died  in  this 
country  possessed  of  movable  property. 

Held,  that  the  change  of  domicil  did  not  affect 
the  rights  acquired  by  their  marriage  in  France, 
and  consequently  the  French  law  of  '*  community 
of  goods "  was  still  applicable ;  so  that  the 
husband's  power  of  disposition  by  will  was  limited 
to  a  moiety. 

Decision  of  Court  of  Appeal.  In  re  De  Nicole,  De 
Nicole  V.  Curlier,  46  W.  R.  532,  [1898]  2  Oh.  60, 
reversed. 

Lashley  v.  Hog,  4  Paton*8  So.  App.  Cas.  581,  dis- 
tinguished.—De  NicoLS  V.  OuRLiER,  H.L„  269; 
[1900]  A.  C.  21 ;  69  L.  J.  Oh.  109 ;  81  L.  T.  733. 

2.  Marriage  according  to  French  law — Community 
of  goods  ^Siibsequent  English  domicil— A fler- acquired 


real  esfote.-— The  principle  of  the  decision  in  De 
Nicole  V.  Curlier,  ante,  p.  269.  [1900]  A.  C.  21,  is 
applicable  to  real  estate  in  Engluid. 

Where,  therefore,  two  French  subjects  domioilBd 
in  France  married  there  without  a  contract  of 
marriaffe,  and  afterwards  acquired  an  Eng^ 
domicil. 

Held,  that  the  rights  acquired  by  the  marriage 
under  the  French  law  of  **  community  of  goods*' 
extended  to  freehold  and  leasehold  property  in 
England  acquired  by  the  husband,  and  thertton 
his  power  to  dispose  of  them  by  will  was  Umited  to 
a  moiety.— De  Imiools,  Be,  De  Niools  t;.  Cublixil, 
Ch.D.  Rekewich,  J.,  602 ;  82  L.  T.  840. 

Se  also  Married  Woman,  2 ;  Master  aad  Servant, 
1;  Settlement,  2 ;  WiU,  14-17. 

DONATIO  MORTIS  CAUSA  :— 

Possession — Dominion, — In  order  to  conBlitute  a 
Talid  donatio  mortis  causa,  the  donor  must  not 
merely  part  with  the  possession  of,  but  also  wiUi 
the  dominion  over,  the  thing  ffiven. 

Held,  that  there  had  not  been  a  valid  donatio 
mortis  oaiMa.— Dash,  Be,  Soucitob  to  the 
Treasury  v.  Lewis,  Ch,D,  Stirling,  J,,  694. 

EASEBCENT:— 

1.  LigJU — Ancient  lights— Obstruction — AUeratifm 
of  dominant  tenement  —  Abandonment  —  Evidoice  — 
Undertaking— Prescription  Act,  1832  (2  &  3  WiU.  4, 
c.  71),  ss.  1,  3,  4.— Where  a  substantial  quantity  of 
useful  light,  which  would  have  passed  tmrough  por- 
tions of  old  windows  of  a  buiidingif  they  still  existed, 
no  w  penetrated  through  theoorrespondxngportioDSof 
new  windows,  the  temporary  use  of  interior  board- 
ing and  shelving,  by  which  a  material  inter! ersoos 
with  the  light  had  been  caused,  is  a  mere  disooa- 
tinuanoe  of  user,  and  not  an  adverse  obstruction  or 
''  interruption  "  within  t^e  meaning  of  sections  3 
and  4  of  the  Prescription  Act. 

It  is  not  necessary,  in  order  to  the  aoquiflitio&  of 
a  right  to  the  access  of  liff ht  under  the  said  sectian 
3,  that  the  building  should  be  occupied  or  fit  for 
ceoupation  during  uie  specified  period :  Couriautd  v. 
Legh,  17  W.  B.  466,  L.  B.  4  Ex.  126,  and  CoUis  v. 
Laugher,  43  W.  B.  202,  [1894]  3  Ob.  659.  Ooo- 
tinuous  user  is  not  necessary :  Cooper  v.  Strciher^  37 
W.  B.  137,  40  Oh.  D.  21.  Fixedness  and  mobility 
of  obstacles  are  elements  to  be  oonsideredy  bat  tibe 
decision  must  turn  on  all  the  drcumstanoes  of  eacb 
case. 

Evidence  of  the  intention  of  those  who  rebuild  to 
preserve  ancient  lights  is  admissible  {Newmm  v. 
Fender,  33  W.  B.  248,  27  Oh.  D.  43),  bat  may  bs 
unneceesary  {Scott  v.  Pape,  34  W.  B.  465»  31  Gb«  D. 
554). 

Per  Stirling,  J*— (1)  Non-user  which  would 
not  be  sufficient  to  establish  an  abandonment  of  s 
right  acquired  may  be  enough  to  prevent  the 
acquisition  of  the  right  under  the  Presoriptkn 
Act ;  (2)  the  user  or  non-user  cannot  be  entirdy 
determined  by  simply  considering  whether  sa 
obstacle  interposed  to  the  light  is  £ced  or  movabla 
—Smith  v.  Baxter,  Ch,D,  Stirling,  J.,  45S; 
[1900]  2  Oh.  138 ;  69  L.  J.  Oh.  437  ;  82  L.  T.  650. 

2.  Right  of  support— Adjacent  land — AsphaUttm 
or  pitch, — The  right  of  support  from  adjacent  land 
which  will  keep  the  surface  from  subcodence  still 
exists,  thong  h  the  land  supported  conaiata  of 
asphaltum,  for  the  nature  of  the  strata  is  as 
immaterial  consideration. — ^Tbixidad  Aspiiau 
Co.v.  Ambakd,  F,C,,  116;  [1899]  A.  0.  594;  81 
L.  T.  132. 

3.  Right  of  way—'Payment  of  rent—  UninterrupUi 
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enjoyment  of  over  forty  ytara—Parol  licence— Prt' 
acription  Act  (2  &  3  Will  4,  c.  71),  «.  2.— Where  a 
lioeDoe  to  nae  a  way  aoroBS  a  yard  was  ffiTen  by 
parol  more  than  forfy  years  before  aotion  bronght, 
and  where  snch  licenoe  was  eubjeot  to  the  payment 
of  an  annual  rent. 

Held,  that,  in  the  absence  of  any  proof  of  a 
"  consent  or  agreement  ezjnreisly  given  or  made  for 
that  purpose  by  deed  or  writing,"  the  nnioterrupted 
enjoyment  of  ue  easement  for  over  forty  years  gave 
an  absolute  and  indefeasible  right  to  the  use 
of  the  way.— Gabdneb  v.  Hodgson's  Kingston 
Bbeweribs  Co.,  Ch.D.  Cozens-Hardy,  J.,  469; 
[1900]  1  Ch.  592 ;  69  L.  J.  Gh.  368 ;  82  L.  T.  455. 

4.  Bight  of  way — Pier  constructed  under  statutory 
powers — Right  to  stray  on  and  off  pier — Rights  of 
haihi'ng^  fishing^  and  other  purposes  of  recreation — 
Dedication — Loii  grant — Evidence  of  user — Intention 
— Obstructions  and  interruptions* — ^The  plaintiffs, 
the  Improvement  Commissioners  of  the  Biver  T., 
aoquired  certain  lands  and  oonstraoted  a  pier  under 
statutory  powers,  the  work  being  done  at  intervals 
between  the  years  1854  and  1891.  The  public  wem 
in  the  habit  of  using  the  pier  as  a  promenade  and 
for  various  purposes  of  pleasure  and  recreation,  and 
the  plaintiffii  idleged  that  tbey  never  desired  nor 
intended  to  prevent  the  public  from  so  using  it  as 
a  matter  of  favour.  Finding,  however,  that  a 
claim  as  of  right  was  being  set  up,  the  plaintiffs  on 
the  2lBt  of  December,  1897,  plaoed  barriers  across 
the  landward  end  of  the  pier,  and  ordered  the  pier 
to  be  dosed  for  twenty-four  hours.  Thereupon 
the  mayor  and  other  officers  of  the  adjoining 
borough  of  8.  S.,  beins  refused  admission,  broke 
down  the  barriers  and  <uso  certain  permanent  gates 
across  the  pier.  The  plaintiffs  now  sued  them  for 
the  trespass.  At  the  same  time  an  action  was 
brought  against  the  oommissioners  in  the  name  of 
the  Attomey-€(eneral  alleging  that  the  said  pier 
and  the  several  parts  thereof  had  been  from  time  to 
time  dedicated  to  the  use  of  and  accepted  bv  the 
public  as  a  common  and  public  highway,  and  had 
been  and  were  used  by  the  public  for  the  purposes 
of  boating,  bathing,  fishing,  embarking,  disembark- 
ing, recreation,  and  other  lawful  purposes  (with 
power  to  stray  on  and  off  the  sands  at  the  side  of 
the  pier),  and  allegiog,  in  the  alternative,  a  lost 
Krant  to  the  mayor,  aldermen,  and  burgesses  of 
8.  8.  for  the  benefit  of  themselves  and  the  in- 
habitants of  8.  8.,  and  claiming  a  declaration  that 
the  public  and  the  inhabitants  of  8. 8.  were  entitled 
to  exercise  such  right  of  way  and  such  other  rights. 

Held,  (1)  that  a  right  of  way  could  exist  over  a 
structure  erected  under  statutory  powers ;  and  (2) 
that  an  owner  might  dedicate  his  land  for  purposes 
of  recreation ;  but  (3)  that  a  licence  to  stray  on  and 
off  a  right  of  way  required  such  a  case  to  prove  it 
that  it  oould  practically  never  be  proved ;  and  ^4) 
that  the  plea  of  a  lost  grant  could  not  be  main- 
tained. 

Held,  on  the  facts,  that  the  various  obstructions 
erected  from  time  to  time  by  the  plaintiffs  with  the 
object  of  saving  their  rights  had  been  a  saffident 
assertion  of  their  rights. 

Held  also,  on  the  facts,  that  the  plaintiffs  must 
be  presumed  to  have  dedicated  a  simple  right  of 
way  within  certain  assigned  limits. — Atto&ney- 
General  v.  Tynb  Improvement  Commissioners, 
QJUK;  81  L.  T.  174. 

o.  Right  of  way — Unilefmed — No  user — Method  of 
defining, — In  1878  the  Corporation  of  London,  witii 
the  privity  of  the  Qieat  Western  Railway  Co., 
leased  to  the  Metropolitan  Bailway  Co.  the 
northern  part  of  a  railway  station  for  100  years, 


together  with  a  right  of  way  from  time  to  time  and 
at  all  times  over  the  southern  part  of  the  station 
(which  was  demised  by  the  corporation  to  the 
Great  Western  Bailway  Co.)  through  a  circular 
road.  The  way  was  not  definitely  described;  it 
was  never  in  fact  used  by  the  Metropolitan  Bailway 
Co.  In  1897  the  Metropolitan  Bailway  Co.  desired 
to  make  use  of  their  right  of  way,  and  now  brought 
an  action  to  enforce  it.  The  station  was  sub- 
stantially in  the  same  state  as  it  was  in  1878. 

Held,  that  the  right  of  way  was  stiU  valid  and 
must  be  defined  by  the  defendant  company ;  failing 
them,  by  the  plaintiffs.  Further,  that  interference 
with  the  business  of  the  Great  Western  Bailway 
Co.  by  reason  of  the  user  of  the  right  of  way  was  no 
answer  to  the  claim.— METROPOLiTAir  Bailway 
Co.  V.  Great  Western  Bailway  Co.,  Gh.D. 
Kekewich,  J. ;  82  L.  T.  451. 

6.  Way  of  necessity — Vendor  and  purchaser — Land 
sold  not  entirely  *'  landlocked "  by  other  land  ^  of 
vendor — Implied  grant, — Where  land  is  sold  which 
is  surrounded,  partly  by  other  land  of  the  vendor, 
but  partiy  by  &e  luid  of  a  stranger,  a  grant  of  a 
right  of  way,  as  of  necessity,  will  not  be  implied 
over  the  other  land  of  the  vendor. — ^Titchmarsh 
V.  BoYSTON  Water  Co.,  Ch,D.  Kehewich,  J.,  201; 
81  L.  T.  673. 

8ee  also  Mortgage,  13. 

BCCLB8IA8TI0AL  LAW  :— 

1 .  Clergy —Discipline — Practice  — Appeal — Special 
leave— Clergy  Discipline  Act^  1892,  s.  4  (2). — ^Leave 
to  app«d  will  not  be  given  under  section  4,  sub- 
section 2  of  the  Clergy  Discipline  Act,  1892,  in 
respect  of  the  facts  unless  there  is  a  primd  facie 
case ;  in  the  absence  of  even  a  suggestion  to  that 
effect,  an  application  for  leave  to  appeal  is 
frivolous.—EvAirs  v.  Woods,  Woods,  Ex  Parte, 
P.C.;  [1900]  A.C.  338. 

2.  Faculty— Disused  burial  ground,  faculty  for 
erection  of  churchyard  wall  vnth  arcade  on — Disused 
Burial  Grounds  Act,  1884  (47  &  48  Vict.  c.  72),  s.  3 
—Open  Spaces  Act,  1887  (50  &  51  Vict.  c.  32),  ss.  4, 
H^Meaning  of  *'  building  *' — Refusal  of  faculty  for 
pictures  at  east  end  of  chancel  of  parish  church — 
Discretion  —  Wishes  of  parishioners  —  Evidence  — 
Memorials. — A  faculty  for  the  erection  on  a  disused 
burial  ground  of  a  churchyard  wall,  one  side  of 
which  would  be  so  built  as  to  form  an  arcade  or 
covered  way  for  tiie  protection  from  the  weather  of 
frescoes  proposed  to  be  painted  on  the  panels  of 
that  side  of  the  wall  which  would  be  inside  the 
churchyard,  was  granted,  the  Ordinary  being  of 
opinion  that  the  waQ  or  stnioture  in  question  was 
not  a  ''building"  prohibited  to  be  erected  on  a 
disused  burial  ground  by  the  Disused  Burial 
Grounds  Act,  1884,  and  the  Open  8paces  Act,  1887. 

Where  the  vestry  of  a  parish  and  the  petitioners 
are  imanimous,  or  substantially  so,  in  fitvour  of 
accepting  a  presentation  picture  of  merit  for  the 
decoration  of  their  parish  church,  the  introduction 
of  the  picture  into  the  church  may  be  properly 
sanctioned  by  a  faculty,  unless  the  picture  appears 
to  be  likely  to  be  abused  by  superstitious  reverence, 
or  be  otherwise  inappropriate  in  a  church,  or  be 
such  as  might  reasonably  give  offence  to  present  or 
future  parishioners ;  but  where  it  was  proposed  that 
such  a  picture  should  be  introduced  into  the  church 
of  an  admirably  worked  parish,  and  conscientious 
objections  which  might  be  entertained  by  members 
of  the  congregation,  without  disparagement  to  the 
views  of  others  in  favour  of  it,  were  taken  to  it  as  a 
church  decoration  by  a  substantial  minority  of 
resident  parishioi^eti  wbo  were  members  of  the 
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Ohnroh  of  England,  and  it  appeared  that  its  intro- 
daction  into  the  ohnroh  wonld  offend  the  reliia^ous 
feelings  of  that  minority  and  introduoe  disoord  into 
the  parish  where  it  had  never  existed  before,  it  was 
hela  to  be  the  duty  of  the  ooiirt  to  refuse  to  grant 
a  faculty  for  its  introduction. 

Instance  of  a  faculty  suit  in  which  memorials  and 
counter- memorials  signed  by  parishioners  were  ad- 
mitted in  evidence   by  consent. — ^Vioab   of   6t. 

BOTOLPH,  AlDBESGATB  WiTHOXJT  v.  PjlBISHIONEBS 

OF  Same,  Consistory  Court  of  London ;  [1900]  P.  69. 

3.  Faculty — Interest  requisite  for  promotion  of 
faculty  suit—  Parishioners  having  names  on  rate-book 
— Ornaments  of  the  church — Architectural  decorations 
— Crucifixes — Ornamenie  Buhric — 3  &  4  Edw,  6,  c. 
10 — Refusal  of  confirmatory  facuUy — Churchtvardens 
— Undertaking  to  replace  Tables  of  Commandments — 
Canon  82  of  Canons  of  1603— Tdbemacle  for  reception 
of  Reserved  Sacrament, — ^A  crudfiz  is  neither  a  law- 
ful church  ornament  nor  an  architectural  decoration 
the  retention  of  which  in  a  church  can  be  authorized 
by  faculty,  and  where  a  crucifix  has  been  intro- 
duced into  a  parish  church  the  Ordinary  has  juris- 
diction to  direct  its  removal  by  the  churchwardens 
without  proof  that  it  is  likely  to  have  superstitious 
reverence  paid  to  it. 

A  parishioner  of  a  parish  in  the  City  of  London 
whose  name  is  on  the  rate-book  as  occupier  of  a 
room  in  the  parish  taken  solely  to  enable  him  to 
bring  a  civil  suit  in  the  court,  has  a  sufficient 
interest  to  promote  a  cause  of  faculty  to  obtain  the 
removal  of  unlawful  church  ornaments  out  of  the 
parish  church  of  the  parish  of  which  he  is  a 
parishioner. — Kexsit  v.  Bector  of  St.  Ethel- 
BURGA,  Consistory  Court  of  London;  [1900]  P.  80. 

BDUOATION.-See  School,  1. 

ELECTION  LAW:— 

1.  Registration — Parliament — Notice  of  objection — 
Division  of  district  or  borough  into  wards — Omission 
of  notice  to  specify  VHird  of  person  objected  to — Regis- 
tration Order,  1895,  Schedule  IL,  Form  L—A.  notice 
of  objection  to  the  overseers  objecting  to  the  name 
of  a  person  being  retained  on  the  occupiers'  list  of 
voters  of  a  Parliamentary  division  and  borough  in 
which  the  lists  are  made  out  in  divisions  and  also 
in  wards  need  not  specify  the  ward  on  the  list  of 
voters  whereof  the  name  of  the  person  objected  to 
appears,  in  addition  to  specifying  the  division  in 
which  such  name  appears.  —  Sagab  v.  Glare, 
Q.B.D. ;  82  L.  T.  599. 

2.  Registration — Parochial  electors  ^Separate  list — 
Ownership  parochial  electors — Claims  to  be  on  parochial 
electors*  list — Jurisdiction  of  revising  barrister  to  revise 
separate  list  and  claims — Local  Oovemment  Act,  1894 
(66  &  57  Vict.  c.  73).  ss.  2  (1),  44.— The  Local 
Government  Act,  1894,  gives  the  revising  barrister, 
in  the  revision  of  the  voters'  list  for  counties, 
jurisdiction  to  revise,  and  imposes  upon  him  the 
duty  of  revising,  the  separate  list  of  parochial 
electors,  being  the  list  of  persons  entitled  to  vote  as 
parochial  electors  only  in  respect  of  the  ownership 
of  property  in  the  parish;  also  the  parochial 
electors*  list  of  claimants  who  claim  as  ownership 
claimants  to  be  entered  on  the  separate  list  of 
parochial  electors  in  respect  of  the  ownership  of 
property  in  the  parish,  and  the  parochial  electors' 
lists  of  claimants  who  claim  to  be  entered  on  the 
separate  list  of  parochial  electors  in  respect  of  the 
occupation  of  property  in  the  parish. — ^Rbo.  v, 
Nash,  Q.B.D.,  188;  [1900]  I  Q.  8.  103:  69 
L.  J.  Q.B.  77;  81  L.  T.  489. 

See  also  Crimiuai  Law,  1^ 


EMPLOYER  and  WOBEMAN.  —  See  Master  and 
Servant,  1-28. 

ESTOPPEL.  — -  See    Landlord    and    Tenant,   26 ; 
Metropolis,  11. 

EXEOTJTOB.— See  Inland  Revenue,  21;    Practice, 
33 ;  Vendor  and  Purchaser,  14. 

FACTORY:— 

Building — Upper  floors  factories — Lower  floors  not 
factories — Notice  to  owner — Staircase  for  escape  from 
flre — Trespass  on  lower  floors — Award  on  arbitration 
--Validity  of— Factory  and  Workshop  Act,  1878  (41 
Vict.  c.  16),  *.  9S— Factory  and  Workshop  Act,  1891 
(54  &  55  Vict.  c.  75),  s.  7. — A  building  was  let  by 
the  owners  before  1892  to  di£ferent  tenants.  Upon 
the  second,  third,  and  fourth  floors  businesaes  were 
curied  on  which  were  "non-textile  factories" 
within  the  Factories  and  Workshop  Acts,  but  the 
tenants  of  the  basement,  ground,  and  first  floon 
did  not  carry  on  businesses  within  those  Acts. 

In  an  arbitration  under  section  7  of  the  Factory 
and  Workshop  Act,  1891,  the  owners  were  ordered 
by  the  award  to  provide  a  staircase  and  approaches 
thereto  from  the  top  of  the  building  to  the  bottom, 
which  would  necessitate  an  encroachment  upon  the 
lower  floors  of  the  building. 

Held,  that  there  was  no  jurisdiction  under  the 
Acts  to  require  that  such  alterations  should  be  done 
as  would  necessitate  such  encroachment  upon  those 
floors  of  the  building  which  were  not  factories,  as 
only  the  second,  third,  and  fourth  floors  were 
factories  within  the  Factories  and  Workshops  Act 
—London  County  Council  v.  Lewis,  Q.B.D.  ;  69 
L.  J.  Q.  B.  277 ;  82  L.  T.  195. 

See  also  Master  and  Servant  9,  13-17. 

FALSE  REPRESENTATION  :— 

Baid  on  friendly  State — Illegality  ofoomxnon  venimrr 
— Criminal  offence — Claim  for  damages — Joint  deHn- 
quents — Demurrer — Foreign  Enlistment  Act,  1870  (33 
&  34  Vict.  c.  90),  s.  11  (i.).— Where  the  plaintiff  was 
induced  by  the  fraudulent  misrepresentations  of  the 
defendant  to  join  with  him  and  others  in  doing  aa 
act  which  in  consequence  of  such  misrepreaentatkiii 
he  believed  to  be  legal,  but  which  in  fact  was 
criminal,  and  the  plaintiff  thereby  suffered  injury 
and  loss, 

Held,  that  the  defendant  could  not  set  up  the 
plea  that  there  was  no  right  of  indemnity  betweoi 
joint  delinquents  as  an  answer  to  an  action  lor 
damages  by  the  plaintiff. — Burrows  v.  Rhodes, 
Q.B.D.,  13;  [1899]  1  Q.  B.  816;  68  L.  J.  Q.B. 
546;  80L.  T.  691. 

See  also  Injunction,  2. 

FINANCE  ACTS.--See  Administration,  1,  2;  Inhmd 
Revenue,  2-9 ;  Will,  2. 

FISHERY:— 

1.  Salrnon  fishery — Illegal  methods — Fixed  net  or 
engines — Hang  net — Toot  and  haul  neL — ^It  is  iUegil 
to  take  salmon  with  any  net  which  is  at  all  fixed  or 
permanent,  even  for  a  time,  in  the  water. — Atroll 
(Dukb)  v.  Glover  Incorporation  of  Pkhte. 
Wedderburnv.  Atholl(Duke),  H.L.  [Sc);  [VM' 
A.  C.  403. 

2.  Salmon  Fishery  Acts — Unlawful  taking — Trobi. 
apparently  poisoned,  but  still  alive,  taken  fmm  riptr 
by  the  hand—Salmon  Fishery  Act,  1873  (36  &  ST 
Vict  r.  71),  s.  22^Freshwater  Fisherirs  Act,  IST.^ 
(41  &  42  Vict.  c.  39),  s.  7.— Takiog  dyin^f  salmos, 
trout,  or  char  from  a  river  or  str^un  by  hand,  or 
otherwise  than  by  a  properly-licensed  instrument  ii 
an  offence  within  section  2^2  ol  tl^e  Salmon  FtriMcj 
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Act,  1873.— Stead  v.  Tillotson,  Q.B.D.,  431 ;  69 
L.  J.  Q.  B.  240. 

FOOD  and  DEUGS.— See  Adulteration,  1-7. 

rOEEIGN  ENLISTMBNT.—See  False  Repreaenta- 
tion. 

POEESHOEE:— 

Leasee  from  the  Crown — Itighta  of  the  public — 
Religious  meetings — Urban  district  council — Injunction 
— Trespass, — The  public  hare  no  right  without  tiie 
consent  of  the  Crown  or  its  lessees  to  enter  upon 
the  foreshore  of  the  sea,  when  dry,  except  for  the 
purposes  of  nayigation  and  fishing;  and  therefore 
no  one  is  entitled  to  hold  meetings  or  deliver 
addresses  on  an^  part  of  the  foreshore  without  such 
consent.  An  injunction  is  a  formidable  legal 
weapon  which  the  court  will  refuse  to  grant  where 
the  injury  or  inconvenience  caused  by  the  trespass 
18  trivial.— Llandxjdno  Distbiot  Ooxtkoil  v.  Wood, 
Ch.D.  Cozens-Hardy,  J,,  43;  [1899]  2  Oh.  705;  81 
li.  T.  170. 

FRAUDS,  STATUTE  of:— 

1.  Contract — Memorandum  in  writing — Sufficient 
description, — The  Statute  of  Frauds  is  satisfied  if 
the  parties  are  sufficiently  described,  so  that  their 
identity  cannot  be  fairly  disputed.  Thus  a  letter 
stating:  '*  In  consideration  of  your  having  this 
day  paid  me  the  sum  of  £50,  I  hereby  agree  and 
undertake  to  grant  you  or  your  assigns  a  further 
lease  of  twenty-four  years  ...  of  tke  •  .  • 
Warden  Arms  •  .  .  immediately  after  the 
expiration  of  the  term  granted  by  the  now  existing 
lease,  •  •  .  such  new  lease  to  be  at  the  same 
rental  •  .  .  and  to  contain  similar  covenants 
and  conditions  as  are  contained  in  the  existing 
lease,"  but  not  containing  the  name  of  the  person 
to  whom  it  was  addressed,  was  held  to  sufficiently 
identify  the  existing  tenant  of  the  premises  (who 
had  that  day  paid  £50  to  his  landlord)  to  satisfy 
the  statute.— Carr  v.  Lynch,  Ch,D,  Farwell,  J,^ 
616;  [1900]  1  Ch.  613;  69  L.  J.  Oh.  345;  82 
L.  T.  381. 

2.  Principal  and  agent—Contract-^Memarandum 
in  writing^Signature  by  agent  *^  thereunto  lawfully 
authorized  ''—Statute  of  Frauds  (29  Car.  2,  c.  3),  a. 
4. — A  letter  written  by  an  agent  wiUiin  the  scope 
of  his  authority,  which  refers  to  and  recognizes  an 
imsigned  document  as  containing  the  terms  of  a 
contract  made  by  his  principal,  is  a  sufficient 
memorandum  of  the  contract  within  the  fourth 
section  of  the  Statute  of  Frauds,  and  it  is  not 
necessary,  in  order  to  satisfy  the  statute,  that  the 
principal  should  have  authorized  the  agent  to 
sign  the  letter  iis  a  record  of  the  contract. 

Smith  V.  Webster,  3  Ch.  D.  49,  discussed.— 
Oriffitiis  (John)  Cycle  Co.  v.  Humbbb  &  Co., 
C.A. ;  [1899]  2  Q.  B.  414 ;  81  L.  T.  310. 

3.  Vendor  and  purcJiaser — Sale  of  land — Agree- 
ment signed  by  purchaser  '  n  paper  containing  printed 
name  and  address  of  vendor — No  signature  by  vendor 
— Specific  performance — Action  by  purchaser — Statute 
of  Frauds  (29  Car.  2,  c.  3). — An  offer  to  purdbase 
land  written  on  paper  containing  the  printed  name 
and  address  of  the  vendor,  but  not  signed  by  him, 
is  not  a  sufficient  memorandum  of  the  contract  to 
satisfy  the  Statute  of  Frauds,  miless  it  be  written 
at  his  dictation. 

Schmider  v.  Norris,  2  M.  &  S.  286,  and  Evans 
V.  Boare,  [1892]  1  Q.  B.  593,  distinguished.— 
Httcklesby  v.  Hook,  Ch.D,  Buckley,  J.;  82 
L.  T.  117. 

See  also  Landlord  and  Tenant,  26, 


GAMING  :— 

1.  Stakeholder  —  Liability  —  Agreement  by  stcJce^ 
holder  for  consideration  to  pay  the  winner  the  amount 
of  the  stakes— Action  on  the  agreement — Interpleader 
— Construction  of  agreement. — In  pursuance  of  a 
written  agreement  the  two  competitors  in  a 
trotting  match  deposited  money  with  a  stakeholder 
who,  by  a  dause  in  the  agreement,  agreed  with 
each  of  them  that,  in  consideration  of  a  conmiission 
on  the  total  amount  deposited,  he  would  pay  over 
to  the  winner  a  sum  of  money  equal  to  the  amount 
of  the  stakes  actually  deposited  with  him,  after 
deducting  commission. 

Held,  that  under  this  dause,  whether  taken  by 
itsdf  or  in  conjunction  with  the  other  dauses  of 
the  agreement,  no  personal  liability  to  pay  was 
undertaken  by  the  stakeholder  beyond  the  liability 
ordinarily  undertaken  by  a  stakeholder. 

Held,  therefore,  that  an  interpleader  issue  was 
rightly  ordered  in  an  action  by  one  of  the  com- 
petitors who  daimed  payment  from  the  stakeholder 
as  winner  of  the  match,  when  the  other  competitor 
also  claimed  to  be  winner. — DowsoN  v,  Maofab,- 
LANE,  C,A. ;  81  L.  T.  67. 

2.  Wagering --Money  deposited  with  stakeholder — 
Right  to  recover — Money  paid  under  contract  rendered 
void  byS&  9  Vid.  c.  109,  a,  IS-^Oaming  Act,  1892 
(55  ft  56  Vict,  c,  9),  s,  1. — Money  deposited  with  a 
stakeholder  to  abide  the  eveut  of  a  boxing  match 
is  not  "  money  paid  under  or  in  respect  of  a  con- 
tract made  void  by  8  &  9  Vict,  a  109,  s.  18,"  and 
may  be  recovered  by  the  depositor  from  the  stake- 
holder if  he  has  given  the  latter  notice  not  to  part 
with  it. 

O'SuUivan  v.  Thfrn/oa,  43  W.  E.  269,  [1895] 
1  Q.  B.  698,  approved.— BuBOB  v,  Ashley,  C.A,, 
438;  [1900]  1  Q.  B.  744;  69  L.  J.  Q.  B.  538; 
82  L.  T.  518. 

See  also  Bankruptcy,  23. 

GAS:— 

Gas  lamp— Knocking  down — Proceedings  in  a  police 
court — Proceedings  in  county  court  for  negligence — 
Summary  remedy  not  eacdueive — Gas  Works  Clauses 
Act,  1847  (10  Viet.  c.  15),  ss.  6,  20.— By  the  Gas 
Works  Clauses  Act,  1847  (10  Yiot.  o.  15),  s.  20 : 
**  Every  person  who  shaU  cardesdy  or  accidentally 
break,  throw  down,  or  damage  any  pipe,  pillar,  or 
lamp  belonging  to  the  undertaken  or  under  their 
con^l  diall  pay  such  sum  of  money  by  way  of 
satisfaction  to  we  undertakers  for  the  damage  done, 
not  exceeding  £5,  as  any  two  justices  or  the  sheriff 
shall  think  reasonable. 

Hdd,  where  a  lamp-post  had  been  knodced  down 
by  the  negligent  driving  of  the  defendants*  servant, 
that  the  plaintiffs  could  maintain  an  action  for 
negligence  in  the  county  court  against  the  masters, 
as  the  section  was  not  exdusive. — Cbtstal  Palaos 
Gas  Co.  v.  Idris,  Q,B.D. ;  82  L.  T.  200. 

See  also  Canada,  Law  of,  4;  Metropolis,  3; 
Nuisance,  1. 

GLEBE.— See  Vendor  and  Purchaser,  15. 

GOODWILL.- See  Inland  Bevonue,  25;    Partner- 
•  ship,  1,  2. 

HACKNEY  CABEIAGE:— 

Definition  of— Driver — Standing  or  plying  for  hire 
—Street'-'Towna  Pdicp  Clauses  Act,  1847(10  &  11 
Vict,  c.  89),  ss,  3,  38,  45.— The  respondent  stood 
for  hire  with  an  unlicensed  carriage  upon  a  cab- 
rank  situated  in  a  road  adjoining  a  railway  station. 
The  road  was  the  property  of  the  railway  com- 
pany, subject  to  a  pubUc  right  of  lootws^y  ot#r  and 
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along  it.  An  information  against  the'  respondent 
for  standing  for  hire  with  an  unlicensed  carriage 
having  been  dismissed  by  the  justices, 

Held  (affirming  the  decision  of  the  justices),  t&at 
the  road  was  not  a  street  within  section  3  of  the 
Towns  Police  Clauses  Act,  1S47. 

Held,  also,  that,  in  order  to  constitute  an  offence 
under  section  45  of  the  same  Act  against  the  driver 
of  a  carriage,  it  must  be  proved  that  such  carriage 
was  a  hackney  carriage  within  the  definition  of 
hackney  carriage  in  section  38. 

Curtis  V.  Emhery,  21  W.  R.  143.  L.  R.  7  Exch.  69, 
followed. — Jones  v.  Shokt,  Q.B.D,,  251;  69 
L.  J.  Q.  B.  473 ;  82  L.  T.  197. 

HAWK£R.~See  Market,  3. 

HIGHWA'S  :— 

1.  Nuiaance^Ohstruction — Loading  and  unloading 
of  vans — Injunction* — ^The  private  reasonable  right 
to  use  a  public  highway  in  carrying  on  a  busii^ess 
must,  in  a  case  of  difficulty,  give  way  to  the  public 
right  of  using  the  highway.  What  is  a  reasonable 
user  of  the  highway  depends  on  the  facts  of  each 
particular  case.  It  is  not  enough  that  the  user 
consists  in  an  aggregate  of  lawful  acts. — ^Attoknet- 
Gbnebal  v.  Bbighton  Supply  Association.  G,A.. 
314 ;  [1900]  1  Ch.  276 ;  69  L.  J.  Ch.  204 ;  81  L.  T. 
762. 

2.  Baling — Exemption — Liability  to  repair  ratione 
tenura3— ;Sum  paid  in  discharge  of  liability — High' 
way  made  parish  highway  —  Highvjay  Act,  1835 
(5  &  6  Will.  4,  c.  50).  8,  ZZ^Highway  Act,  1862 
(25  &  26  Vict,  c.  61),  s.  35.— In  a  certain  hamlet  all 
the  highways  were,  previously  to  1881,  repairable 
by  the  occupiers  of  lands  ratione  tenures,  and  high- 
way rates  were  not  leviable  by  reason  of  the 
exemption  in  section  33  of  the  Highway  Act,  1835. 
In  1881  an  order  was  made  by  the  justices  under 
section  35  of  the  Highway  Act,  1862,  declaring 
that  all  highways  in  the  hamlet  should  be  parish 
highways,  and  the  order  fixed  the  sums  to  be  paid 
by  the  respective  occupiers  of  lands  previously 
liable  to  repair  ratione  tenures,  "in  full  discharge  of 
all  claims  thereafter  in  respect  of  the  repair  and 
maintenance  of  the  highways  "  as  provided  by  the 
Act.  These  sums  were  nominal  in  amount*  and 
were  duly  paid  by  the  respective  occupiers,  including 
a  railway  company.  In  1897  the  railway  company 
were  rated  in  respect  of  their  lands  in  the  hamlet 
for  expenses  incurred  in  the  repair  of  highways 
includiog  those  in  the  hamlet. 

Held,  that  the  order  of  the  justices  made  in 
pursuance  of  section  35  of  the  Highway  Act,  1862, 
did  not  deprive  the  railway  company  of  their 
previously  existing  exemption  from  highway  rates 
under  section  33  of  the  Highway  Act,  1835,  and 
that  the  company  were  exempt  from  payment  of  so 
much  of  the  rate  as  was  levied  in  respect  of  the 
repair  of  highways  within  the  hamlet. 

Decision  of  the  Court  of  Appeal  in  North'Eastern 
Railway  Co.  v.  Dalton  Overseers,  47  W.  R.  582, 
[1899]  1  Q.  B.  1026,  affirmed.— Dalton  Oversehrs 
V.  North-eastern  Railway  Co..  ILL.;  [1900] 
A.  C.  345 ;  69  L.  J.  Q.  B.  650 ;  82  L.  T.  693. 

3.  Jtight  of  passage — Roadside  strip — Waste  of 
manor — Land  between  fences — Presumption — Ble- 
butting  evidence. — On  one  side  of  a  metalled  road, 
which  was  a  public  highway,  was  an  irregular 
shaped  piece  of  land,  formerly  part  of  the  waste  of 
the  manor,  beyond  was  an  ancient  hedge  inclosing 
private  property.  On  the  other  side  of  the  road 
was  another  ancient  hedge.  In  1864,  by  the 
licence  of  the  lord  of  the  manor,  one  of  the  copy- 


holders dug  up  and  carried  away  several  cartloads 
of  soil  from  the  surface  of  this  piece  of  land.  In 
1872,  in  accordance  with  the  customs  of  the  manor, 
the  lord  granted  a  licence  to  inclose  the  land,  and 
admitted  the  licensee  as  copyholder  thereof.  In 
1874  the  copyholder  inclosed  the  land  by  erectmg 
a  fence  by  the  side  of  the  metalled  road  at  a  dis- 
tance of  15ft.  from  the  centra  of  the  road,  the 
surveyor  of  the  highway  board  assisting  in  setting 
out  the  line.  In  18S4  the  fence,  being  decayed, 
was  restored.  In  1880  the  lord  of  the  manor 
enfranchised  the  land.  No  objection  was  made  by 
anyone  to  any  of  these  acts  until  in  1897  the 
defendants  threw  down  the  fence,  alleging  that  it 
was  an  obstruction  to  the  highway. 

Held,  that,  assuming  that  there  was  a  jtrimafaci^ 
presumption  that  the  whole  space  of  land  between 
the  two  ancient  hedges  was  part  of  the  highway, 
such  presumption  was  rebutted  by  the  evidence 
before  the  court,  and  that  therefore  the  land 
inclosed  in  1874  was  not  part  of  the  highway.— 
Nbeld  v.  Hbndon  Council,  C.A.  ;  81  L.  T.  405. 

4.  Trespass — User  of  highway.— -The  plaintiff  was 
the  owner  and  occupier  of  land  crossed  by  a  puhhc 
highway,  the  soil  of  which  was  vested  in  him. 
The  plaintiff  had  granted  to  a  trainer  of  racehonei 
a  licence  for  valuable  consideration  to  exerciae  and 
train  his  horses  upon  the  land.  The  defendant, 
who  was  the  owner  of  a  sporting  nevrspaper,  went 
upon  the  highway  each  morning  for  a  considerahle 
time  and  walked  up  and  down  it  between  two 
points  about  fifteen  yards  apart,  not  for  the  pur- 
pose of  using  it  as  a  highway,  but  for  the  purpose 
of  watching  the  performances  and  trial  gsdlope  of 
the  racehorses  on  the  adjoining  land  and  taking 
notes  thereof.  The  information  thus  obtained  ha 
published  in  his  newspaper.  The  plaintiff  brought 
an  action  of  trespass,  alleging  that  the  acta  of  the 
defendant  caused  annoyance  and  detriment  to  him- 
self and  to  his  licensee. 

Held,  that,  as  the  defendant  was  not  using  the 
highway  for  the  purposes  for  which  it  was  dedicated 
as  a  highway,  but  for  the  purpose  of  carrying  on 
his  business  tJoiere,  he  was  a  trespasser. — Hickmjls 
V.  Maisby,  G.A.,  385;  [1900]  1  Q.  B.  752;  69 
L,  J.  Q.  B.  511 ;  82  L.  T.  321. 

See  also  Charity,  2;  Local  Government,  6; 
Telegraph,  1. 

INFANT.— See  Married  Woman,   1 ;   Partition,  2; 

Settlement,  2,  3. 

INJUNCTION :— 

1.  Secret  process^Co-owners — Right  to  use  invenfitf*^ 
— Eachco-ownerof  asecret  process  or  invention  maj. 
in  the  absence  of  contract,  use  the  knowledge  whi^ 
he  possesses  without  the  consent  of  the  other  co- 
owners.— Heyl-Dia  v.  Edmunds,  Ch.D,  KekewKii, 
J.,  167 ;  81  L.  T.  679. 

2.  Trade  competition  —  Rival  mauufadureri^  ••; 
medical  apparatus — Appropriation  of  medical  iesU- 
monials — Fraudulent  representations — Damage  tv 
manufacturer — Injunction  refused. — A  manuf actum 
of  patented  medical  apparatus  had  received  favoar* 
able  notices  and  comments  in  the  medical  and  oth(r 
press,  which  a  rival  manufacturer  of  later  aod 
similar  apparatus  had  copied,  in  modified  forms, 
into  several  pamphlets  by  which  he  advertised  his 
goods. 

Held,  that  there  was  no  evidence  that  the  defen- 
dant's goods  were  passed  off  for  the  plaintiff's,  and 
that  the  application  for  an  interlocutory  injuactijii 
to  restrain  the  issue  of  such  pamphlets  containiDg 
the  testimonials  must  be  refosed. 
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Franks  ▼.  Weaver,  8  L.  T.  O.  S.  510,  10  Beav. 
297,  dietinguished. 

Baity  Y,  Hill,  H  W.  R.  lAo,  1  H.  &  M.  264, 
approved.  —  Tallermax  %k  Dowsinq  Kadiant 
Heat  Co.,  CKD.  Stirling,  J.,  146;  [1900]  1  Oh.  1  ; 
68  L.  J.  Ch.  618. 

See  also  Patent,  3;  Peer;  Railway,  2;  Trade 
Name,  2,  3;  Trade  UnioD,  1;  Water,  1. 

INLAND  REVENUE  :— 

1.  Auctioneer's  licence — **  Same  town  or  place** — 
City  of  London  and  Sydenham, — The  respondent,  an 
auctioneer,  as  agent  for  T.,  sold  certain  wine  at 
Sydenham,  in  the  county  of  London.  T.  was 
duly  licensed  to  sell  intoxicating  liquors  in  the 
City  of  London,  in  the  same  county. 

Held,  that  Sydenham  and  the  City  of  London 
Are  not  "  in  the  same  town  or  place  **  within  27  & 
28  Vict.  c.  56,  s.  1.— Casey  v.  Rose,  Q.D,D.  ;  82 
L.  T.  616. 

2.  Estate  duty — Annuity — **  Full  consideration  in 
money  or  money's  worth "  —  Finance  Act,  1894 
(57  &  58  Vict,  c.  30),  s,  3,  sub-section  1.— In  1862  the 
defendant  inherited  under  a  settlement  a  life  interest 
in  estates  in  Lincolnshire,  subject  to  a  jointure 
rent- charge  of  £400 ;  he  also  inherited  a  life  interest 
in  estates  in  Dorsetshire.  In  1870  he  sold  tlie 
Lincolnshire  estates  subject  to  the  jointure  rent- 
charge,  investing  part  of  the  purchase-money  in 
the  name  of  trustees  on  trusts  to  indemnify  the 
purchasers  against  the  rent-charge.  In  1883  an 
arrangement  was  made  by  which  the  rent-charge 
owner  released  the  Lincolnshire  estates  from  the 
payment  of  the  rent-charge,  in  consideration  of 
which  and  in  consideration  of  the  money  invested 
in  the  name  of  trustees  being  released  from  the 
trusts  for  indemnity,  the  defendant  charged  his  life 
interest  m  the  Dorsetshire  estate  and  certain 
policies  on  his  life  with  the  payment  of  an  annuity 
of  £400. 

Upon  the  death  of  the  annuitant  the  Com- 
missioners of  Inland  Revenue  claimed  estate  duty 
from  the  defendant  in  respect  of  the  benefit  which 
accrued  or  arose  to  him  as  ike  tenant  for  life  of  the 
Dorsetshire  estates  upon  the  cesser  of  the  annuity. 

Held,  that  the  annuity  was  not  granted  by  the 
defendant  for  '*  full  consideration  in  money  or 
money's  worth  "  paid  to  him  "  for  his  own  use  or 
benefit "  so  as  to  be  exempt  from  the  payment  of 
duty  by  virtue  of  section  3,  sub-section  1,  of  the 
Finance  Act,  1894. — Attornby-Genbral  v.  Smith- 
Marriott,  Q.B,D.,  12;  [1899]  2  Q.  B.  695; 
68  L.  J.  Q.  B.  59;  81  L.  T.  359. 

3.  Estate  duty — Life  policy — Policy  brought  into 
eeUlement'-Finance  Act,  1894  (57  &  68  Vict.  e.  30), 
«.  2  (1)  (d). — By  the  Finance  Act  it  is  enacted  that 
estate  duty  shall  be  payable  upon  property  passing 
on  the  death  of  any  person  dying  after  the  com- 
mencement of  the  Act,  and  by  section  2  (1)  (d)  it  is 
provided  that  property  passing  on  the  death  of  the 
deceased  shall  be  deemed  to  include  "  any  annuity 
or  other  interest  purchased  or  provided  by  the 
deceased,  either  by  himself  alone  or  in  concert  or  by 
arrangement  with  any  other  person,  to  the  extent 
of  the  beneficial  interest  accruing  or  aiising  by 
survivorship  or  otherwise  on  the  death  of  the 
deceased." 

A.  effected  a  policy  of  assurance  on  his  own  life, 
payable  on  his  death  to  his  wife,  and  in  pursuance 
of  an  agreement  on  his  marriage  assigned  the  policy 
to  the  trustees  of  his  marriage  settlement  upon 
trust  to  hold  the  proceeds  thereof  for  the  benefit  of 
his  wife  for  life,  he,  A«,  covenanting  to  keep  up  the 
polioy  and  pay  the  premiums  duxing  his  Ufe. 


Held,  that  on  A.'s  death  estate  duty  was  payable 
under  section  2{l){d)on  the  proceeds  of  the  policy. 
— Attorxey-General  v.  Dobree,  Q,B,D.,  413; 
[1900]  1  Q.  B.  442 ;  69  L.  J.  Q.  B.  223 ;  81  L,  T. 
607. 

4.  Estate  diUy— Property  passing  on  death — Settle^ 
mtnt — Surrender  of  life  estate  to  remainderman — 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  «.  2  (1)  (o).— 
Where  a  tenant  for  life  of  settled  property 
surrenders  the  life  estate  to  the  remainderman  and 
dies  within  twelve  months  of  the  surrender,  estate 
duty  is  not  payable  under  the  Finance  Act,  1894, 
on  the  death  of  the  tenant  for  life. 

Decision  of  the  Divisional  Court  (Day  and 
Lawrance,  JJ.),  [1899]  2  Q.  B.  238,  reversed.— 
Attorney-General  v,  De  Previllb,  C,A„  193 ; 
[1900]  1  Q.  B.  223 ;  69  L.  J.  Q.  B.  283  ;  81  L.  T. 
690. 

5.  Estate  duty— Settlement — Reservation  of  interest 
—^Finance,  Act,  1894  (57  &  58  Vict,  c.  30).  s.  2,  sub- 
section 1  (c). — Any  gift  inter  vivos  of  property  not 
involving  the  entire  cessation  of  any  interest  there- 
in by  the  grantor,  and  excluding  his  possession  and 
enjoyment  thereof,  is  insufficient  to  avoid  the  pay- 
ment of  estate  duty  under  the  Finance  Act,  1894. 
The  property  so  granted  or  assigned  and  existing 
at  the  death  of  the  grantor  will  be  deemed  to  have 
passed  on  his  death,  and  therefore  liable  to  estate 
duty. 

A  transfer  of  property  reserving  a  rent-charge  to 
the  grantor  and  providing  for  the  payment  of 
grantor's  debts  by  the  grantee,  to  the  full  exhaus- 
tion of  the  grantor's  estate,  is,  therefore,  in- 
effectual for  the  purpose  of  avoiding  the  said  duty 
under  section  2,  sub- section  1  (c),  of  the  Finance 
Act,  1894. 

Decision  of  the  Court  of  Appeal  (47  W.  R.  37, 
[1898]  2  Q.  B.  534)  affirmed.—GREY  v.  Attorney- 
General,  H.L.,  383;  [1900]  A.  C.  124  ;  69  L.  J. 
Q.  B.  308 ;  82  L.  T.  62. 

6.  Estate  duty — Settlement  estate  duty — Contingent 
settlement— Finance  Act,  1894  (57  &  68  Vict.  c.  30).  s. 
5  (1)  {B,)Sdiled  Land  Act,  1882  (45&46  Vict.  c.  38), 
8. 2  {l)^Finance  Act,  1898  (61  & 62  Vict.c.  10),  s.  14.— 
The  construction  put  on  section  5  (1)  of  the  Finance 
Act,  1894,  in  Attomey-Oeneral  v.  Fairhy,  45  W.  B. 
589,  [1897]  1  Q.  B.  698— viz.,  that  a  contingent 
settlement  of  property  is  a  settlement  within  the 
meaning  of  the  section — has  been  adopted  by  the 
Legislature  in  section  14  of  the  Finance  Act,  1898, 
and  will  not  now  be  questioned  by  the  courts  — 
Attorney-Gbneral  V.  Clarkson,  C.A,,  216; 
[1900]  1  Q.  B.  156 ;  69  L.  J.  Q.  B.  81 ;  81  L.  T.  617. 

'  7.  Estate  duty — Settlement  estate  duty — Legacy  by 
testator  in  satisfaction  of  previous  covenant — Settlement 
of  legacy  byinstruvfiefit  outside  will — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  as.  6,  6  (2),  8  {4)— Finance  Act, 
1896(59  ft  60  Vict.  c.  28).  s.  19— Effect  of  covenant 
to  pay  **  without  any  deduction.** — Settlement 
estate  duty  arising  under  section  5  of  the  Finance 
Act,  1894,  is  in  all  oases  primarily  payable,  in  the 
absence  of  indications  of  a  contrary  intention,  out 
of  the  settled  property. 

In  re  Webber,  Qribble  v.  Webber,  44  W.  R.  489, 
[1896]  1  Ch.  914,  overruled. 

This  primary  incidence  may,  however,  be  shifted 
on  to  the  residuary  estate  by  the  presence  of  dear 
indications  of  intention — e.g.,  by  a  direction  to  pay 
"  without  any  deduction." 

Decision  of  Kekewich,  J.  (47  W.  R.  635,  [1899] 
2  Ch.  489),  aflftrmed  on  the  point  of  law,  but  reversed 
on  ihe  point  of  oonstruotion.—MABYON- Wilson, 
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Re,  Wilson  v.  Maryon-Wilson,  C.^.,  338 ;  [1900] 
1  Ch.  665;  69  L.  J.  Ch.  310;  82  L.  T.  171. 

8.  Estate  duty— Wills  Act,  1837  (7  Will.  4  &  1 
^ict.  c.  26),  8.  33 --**  Property  passing  on  death,** 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  1— 
**  Firojferty  of  which  the  deceased  was  at  his  death 
comjfetent  to  dispose,**  Finance  Act,  1894,  s.  2  (IJ — 
Settled  property. — ^A.  died  in  1899,  having  by  nii 
will  left  property  valaed  at  £16,000  to  trustees  for 
his  widow  and  daughter,  and  after  the  death  of  the 
widow  to  the  daughter  absolutely.  Six  months 
after  A.'8  death  his  father  died,  having  by  his  will 
left  property  to  A.  valued  at  £80,000.  Estate  duty 
was  paid  on  this  amount  in  renpect  of  A.'s  father's 
death.  By  section  33  of  the  Wills  Aot  the  devise  to 
A.  did  not  lapse,  but  took  effect  as  if  he  had  sur- 
vived his  father.  On  a  daim  by  the  Commissioners 
of  Inland  Bevenue  for  further  estate  duty  on  the 
£80,000  as  property  passing  on  A.'s  death,  or  of 
which  he  was  compet^t  to  dispose  at  the  time  of 
his  death  under  the  Finance  Act,  1894, 

Held,  that  this  was  not  property  passing  on  A.'s 
death  within  section  1  of  the  Finance  Act,  1894, 
but  that  it  was  property  of  which  he  was  at  the 
time  of  his  death  competent  to  dispose  under 
section  2  (1)  of  the  Act,  and  that  it  was  disposed  of 
by  his  will.  By  virtue  of  the  Finance  A!ot,  ss.  5 
and  22  (1)  (t.),  and  of  the  Settled  Land  Act,  1882, 
8.  2,  it  was  settled  property,  and  only  liable  to  such 
duty  as  could  be  charged  having  regard  to  those 
provisions. 

Per  Ohannell,  J.— The  Wills  Act,  s.  33.  gives  the 
Crown  the  same  duties  as  if  the  son  had  survived 
the  father,  and  the  devisees  of  the  son  take  subject 
to  the  payment  of  the  same  duties  as  if  the  son  had 
survived.  The  rate  of  duty  payable  is  to  be 
arrived  at  by  taking  the  rate  applicable  to  the 
property  when  aggregated  with  A.'s  other  property, 
but  the  Crown  is  not  entitled  to  an  increased  rate 
on  the  £16,000  by  reason  of  such  aggregation. — 
SooTT  (John),  Bb,  Q.B.D.,  205;  [1900]  1  Q.  B. 
372 ;  69  L.  J.  Q.  B.  121 ;  81  L.  T.  610. 

9.  Estate  duty — Succeseion  ditty — Company  regie- 
tered  in  England — Donor  of  property  to  company 
reserving  life  interest — Donor  a  foreigner  domiciled 
abroad — Property  situate  abroad— -Beneficiaries  abroad 
— Sttccession  on  death  of  donor — Succession  Duty  Act, 
1853  (16  &  17  Vict,  c  51)— Finance  Act,  1894  (67  & 
58  Vict.  c.  30),  s.  2  (1)  (b)  (c).^An  association  was 
in  1891  formed  into  a  company  and  was  registered 
in  England  under  the  Companies  Acts  with  the 
object  of  benefiting  Bnssian  Jews  and  of  assisting 
the  emigration  of  Jews  from  Europe  or  Asia  to 
other  countries.  The  affairs  of  the  company  were 
to  be  administered  by  a  coimcil,  and  the  registered 
office  of  the  company  was  to  be  in  England  At  a 
meeting  of  the  council  in  1892  Baron  H.  (chairman 
of  the  councQ)  proposed  to  hand  over  to  the  com- 
pany, and  the  ooundl  agreed  to  accept,  various 
securities  on  condition  that  he  was  allowed  to 
receive  the  income  therefrom  during  his  life,  and  a 
deed  was  executed  in  which  Baron  H.  (the  donor) 
gave  to  the  company  certain  stocks,  shares,  and 
securitiesi  mostly  situate  abroad,  on  condition  that 
the  company  would  permit  the  donor  to  receive  the 
whole  income  from  the  property  during  his  life, 
and  would  after  his  death  apply  mSk  stocks, 
shares,  and  seonrities  for  the  objects  of  the  com- 
pany. The  registered  office  of  the  company  was 
m  London,  where  the  general  meetings  were  held 
and  where  the  register  of  members  was  kept.  The 
couudl  met  in  Paris  in  offices  there,  where  the 
company  had  its  headquarters,  its  officers*  derks, 
and  staff*   and  where  most  of  its  bnsiiMSB  was 


transacted,  the  business  transacted  in  Londoa 
being  generally  f ormaL  Baron  H.  was  an  Austriau 
subject,  domiciled  in  Austria  aud  died  so  dooiiciled, 
and  tiie  property  represented  investments  for  the 
most  part  situate  in  foreign  countries.  On  the 
death  of  Baron  H.  in  1896  the  Crown  claimed 
succession  duty  and  estate  duty  upon  the  principtl 
value  of  the  property  of  the  company. 

Held,  that,  although  the  donor  was  a  foreigDer 
domiciled  abroad  aud  the  property  of  the  compsny 
was  locally  situate  abroad  and  the  beneficiaries 
were  abroad,  the  company  itself  wa^  an  English 
company  and  was  domiciled  in  Eogland,  and 
the  property  wa^  owned  iu  England  by  this  Eugli«h 
company,  and  that  upon  the  death  of  Baron  H. 
and  the  cesser  of  his  life  interest  in  the  property 
the  succession  devolved  upon  this  English  com- 
pany, and  that  therefore  upon  such  succession  the 
Crown  became  entitled  to  succession  duty  under 
the  Saccession  Duty  Act,  1853,  and  to  estate  duty 
under  section  2  (1)  (6)  of  the  Finance  Act.  1894,  as 
upou  property  passing  on  the  death  of  the  donor  iu 
which  the  donor  had  an  interest  ceasing  on  his 
death.— Attorney-Gbxeral  v,  Jewish  Coloxi/.\- 
TiON  Association,  Q.B.D,;  69  L.  J.  Q.  B.  692; 
82  L.  T.  679. 

10.  Income  tax — Assignment  for  benefit  of  credi- 
tors— Trustee  carrying  on  debtor* s  business — Income 
Tax  Acts,  Schedule  X>.— The  appeUant  was  trustee 
imder  a  deed  of  assignment  for  the  benefit  of 
creditors  made  by  a  firm.  The  firm  were  lessees 
for  a  term  of  years  of  certain  mills,  and  prior  to 
the  execution  of  the  deed  of  assignment  they  had 
sub-let  part  of  the  miUs,  and  from  the  portion 
wMoh  they  still  retained  they  supplied  steam  power 
to  their  sub-tenants  at  agreed  rents.  The  appeUaat 
entered  into  occupation  of  that  portion  of  the 
premises  for  the  purpose  of  winding  up  the  firm's 
business,  and  he  continued  to  supply  steam  powar 
to  the  sub- tenants  for  the  purpose  of  increasing  the 
dividends  for  the  benefit  of  the  firm's  creditors.  As 
trustee  under  the  deed  he  had  realized  the  firm's 
assets  except  the  lease  to  them  of  the  mills,  and  had 
paid  dividends  to  creditors  amounting  in  all  to 
8s.  6d.  in  the  pound  on  admitted  claims.  The 
amount  received  by  the  appellant  from  the  sub- 
tenants considerably  exceeded  the  cost  of  supplying 
the  power,  and  the  general  commissioners  awnsssn 
him  at  the  sum  of  £800  under  Schedule  D.  in 
respect  of  "  profits  of  power." 

Held,  that  the  appellant  was  liable  to  income 
tax  under  Schedule  D.  in  respect  of  the  profit 
derived  by  him  from  carrying  on  the  trade  or 
business  of  supplying  the  steam  power. — Armitagi 
V.  Moor,  Q.B.D.  ;  [1900]  2  a  B.  363 ;  69  L.  J.  a  B. 
614;  82L.T.  618. 

11.  Income  tax — Branches  abroad — Dividends  from 
securities  out  of  United  Kingdom — Constructive  reotift 
in  United  Kingdom  of  dividends  received  outside — 
Income  Tax  Act,  1842  (5  &  6  Vict,  c  35),  s.  lOQ, 
Schedule  D.,  4th  ease.-^A  life  assurance  company, 
having  its  head  office  and  directors  in  the  XJmted 
Kingdom,  carried  on  business  in  the  Bast  Indies  by 
means  of  branches  with  agents  and  committees  of 
management. 

Accounts  were  made  up  yearly,  and  from  the 
aggregate  results  of  the  entire  business  both  at 
home  and  abroad,  it  was  determined  what  amomit 
of  pofits  should  be  divided  between  the  shai»- 
holders  and  polioy-holdeni. 

The  mon^jrs  received  at  the  branches  in  Indis 
included  interest  and  dividends  arising  from  seeori- 
ties  in  Her  Majesty's  dominions  out  of  the  United 
ESngdom,  and  were  used  as  far  aa  reqnited  ia 


Weekly  Beporter,  S«pt.  33,  IdOO.] 

73  Inland  Mevenue. 


DIGEST. 


Inland  Revenue. 


74 


liqaidating  payments  at  those  branches.  Any 
balances  were  retained  for  use  as  required,  or  were 
dealt  with  as  required  by  the  directors  in  London. 

An  equivalent  for  the  amount  of  such  interest 
and  dividends,  if  not  retained  abroad,  would  have 
to  be  sent  out  from  the  United  Kingdom  to  India 
for  the  general  conduct  and  due  discharge  of  the 
obligations  of  the  society's  business  in  India. 

Held  that  the  interest  and  dividends  were  con- 
»f  racttvely  received  by  the  society  in  the  United 
Kingdom,  and  as  such,  were  assessable  under 
Hchedule  D.,  4th  case,  to  income  tax. — Univbrsal 
Life  AssuuANca  Society  v.  Bishop,  Q,B,D.  ;  81 
L.  T.  422. 

12.  Income  tax — Business  carried  on  in  foreign 
branches — Investments  in  foreign  countries — Construe^ 
live  receipt  in  United  Kingdom — Income  Tax  Act, 
1842  (5  &  6  Vict  c.  35),  a.  100,  Schedule  D.,  4th  case. 
— ^The  plaintiff  society  carries  on  the  bueiness  of 
life  assurance,  with  head  offices  and  directors  in 
liondon. 

The  society  has  fands  invested  in  securities  in 
foreign  countries,  and  the  interest  is  reinvested  in 
those  countries  or  remitted  direct  to  other  foreign 
countries  for  investment. 

In  addition  to  this  the  society  carries  on  its 
business  in  other  foreign  countries  by  means  of 
local  agents  or  managers,  and  has  funds  invested  in 
securities  in  those  countries. 

The  interest  on  such  securities  is  either  reinvested 
in  those  countries,  applied  in  establishment  and 
other  expenses  in  the  country  where  such  interest 
is  earned,  or  remitted  to  other  foreign  countries. 

If  such  interest  had  not  been  retained  abroad  or 
remitted  from  one  foreign  country  to  another  the 
society  would  have  been  obliged  to  send  out  money 
from  the  United  Kingdom  to  their  agencies  to  meet 
their  obligations. 

Held,  that  these  amounts  were  constructively 
received  in  the  United  Kingdom,  and  were  liable  to 
be  assessed  to  income  tax. — Greshah  Lifb  Assur- 
ance Society  v.  Bishop,  Q.B.D»  ;  81  L.  T.  442. 

13.  Income  tax — Deduction — Poor  law  officer — Con- 
tribution to  superannuation  fund — Income  Tax  Act, 
1842  (6  &  6  Vict,  c.  35),  «.  146— Poor  Law  Officers* 
Superannuation  Act,  1896  (59  &  60  Vict,  c.  50), 
8.  12. — An  officer  or  servant  in  the  employ  of  poor 
law  guardians  is  entitled,  by  section  146  of  the 
Income  Tax  Act,  1842,  to  deduct  from  the  amount 
of  his  salary  on  which  income  tax  is  payable  the 
amount  deducted  from  his  salary  for  the  purpose 
of  the  superannuation  fund  under  the  powers 
conferred  by  the  Poor  Law  Officers'  Superannuation 
Act,  1896.— Beaumont  v.  Bowers,  Q.B,D.,  567; 
[1900]  2  a  B.  204 ;  69  L.  J.  Q.  B.  600. 

14.  Income  tax-- Deduction  of  tax  from  interest  or 
annuities — Oustoma  and  Inland  Revenue  Act,  1888 
(51  &  52  Vict,  c.  8),  s.  24,  sub-s^ion  3.— The 
liOndon  County  Council,  when  they  paid  the 
dividends  due  on  Metropolitan  Consolidated  Stock, 
deducted  a  sum  therefrom  at  the  rate  of  8d.  in  ^e 
pound  in  respect  of  income  tax,  in  accordance 
with  section  24,  sub-section  3,  of  the  Customs  and 
Inland  Bevenue  Act,  1888.  The  dividends  were 
paid  out  of  the  Consolidated  Loans  Fund.  The 
Consolidated  Loans  Fund  was  made  up  {inUr  alia) 
of  rents  received  by  the  county  council  from  their 
tenants,  interest  received  by  the  county  council 
from  local  authorities  in  respect  of  loans  made  by 
the  county  coundl,  and  money  raised  by  rates.  The 
Consolidated  Loans  Fund  was  applicable,  first,  to 
the  payment  of  the  said  dividends,  and  then  to  the 
redemption  of  Consolidated  Btodk  and  the  pay- 
ment of  varioufl  debts  and  liafailitieB.    The  oounty 


council  claimed  to  be  entitled  to  retain,  as  against 
the  Crown,  the  amount  deducted  as  income  tax  in 
respect  of  so  much  of  the  dividends  as  they  stated 
to  have  been  paid  out  of  rents  from  tenants  and 
interest  from  local  authorities. 

Held,  first,  that  the  county  council  were  not 
entitled  to  retain  any  income  tax  in  respect  of  so 
mudi  of  tiie  dividends  as  they  stated  to  have  been 
paid  out  of  rents ;  secondly,  that  they  were  entitled 
to  retain  the  tax  on  so  much  only  of  the  dividends 
as  was  equal  to  that  rateable  proportion  of  the 
interest  received  from  local  authorities  which  was 
applicable  to  the  payment  of  the  dividends. — 
Attorney-General  v.  London  County  Council, 
C,A„  294 ;  [1900]  1  Q.  B.  192  ;  69  L.  J.  Q.  B.  241 ; 
81  L.  T.  698. 

15.  Income  tax  —  Life  insurance  company  — 
**  Annual  profits  and  gains  ** — Participating  policy^ 
holders — Return  of  surplus  by  way  of  bonus — Licome 
Tax  Act,  1853  (16  &  17  Vict.  c.  34),  Schedule  D.— 
By  the  articles  of  the  charter  of  a  life  insurance  com- 
pany which  had  a  capital  divided  into  shares,  it  was 
provided  that  the  company  could  issue  participatiug 
policies,  that  the  insurance  business  should  be 
conducted  on  the  mutual  plan,  and  that,  after  the 
owners  of  tiie  capital  sto(^  had  received  dividends 
to  the  amount  of  7  per  cent.,  the  other  earnings  of 
the  oompany  should  be  allowed  to  accumulate,  and 
that  every  five  years  a  balance  should  be  struck 
and  the  surplus  (after  deductiag  a  sufficient  sum  to 
cover  risks  and  obligations)  be  divided  among  the 
policyholders. 

Hdd,  that  such  surplus  was  an  annual  profit  or 
gain  of  the  company  liable  to  be  assessed  to  income 
tax  under  Schedule  D  of  the  Income  Tax  Act  of 
1853. 

Lcut  V.  London  Assurance  Corporation,  34  W.  B. 
233,  10  App.  Cas.  438,  and  New  York  Life  Insur- 
ance Co.  V.  Styles,  14  App.  Cas.  381,  38  W.  B.  Dig. 
89,  considered. 

Decision  of  the  Divisional  Court  (Darling  and 
Channell,  JJ.).  47  W.  E.  656,  [1899]  2  Q.  B.  439, 
affirmed. — Equitable  Life  Assurance  Co.  of 
United  States  r.  Bishop,  C.A.,  341;  [1900] 
1  a  B.  177 ;  69  L.  J.  Q.  B.  252 ;  81  L.  T.  693. 

16.  Income  tax  —  Non-payment  —  Distress — Au' 
thority  of  collector — Taxes  Management  Act,  1880 
(43  &  44  Vict.  c.  19),  ss.  73,  86.— The  power  to 
distrain  in  the  event  of  non-payment  of  taxes, 
conferred  upon  a  tax  collector  by  section  86  of  the 
Tsx.ea  Management  Act,  1880,  may  be  lawfully 
exerdsed  after  the  expiration  of  the  year  in  respect 
of  which  the  tax  is  payable,  provided  that,  at  tiie 
time  of  the  distress,  the  collector  has  not  been 
recniired  to  pay  over  the  sums  collected  by  him, 
and  to  deliver  a  schedule  of  arrears,  as  provided  by 
section  103  of  the  Act.— Elliott  v.  Yates,  C.A,, 
610;  [1900]  2  Q.  B.  370 ;  82  L.  T.  812. 

17.  Income  tax — Profits  or  gains  of  trade — Deduc- 
tions— Wear  and  tear  of  plant— Ships — Income  Tax 
Act,  1843  (5  &  6  Vict.  c.  35),  «.  100,  1st  case,  r.  3— 
Customs  and  Inland  Revenue  Act,  1878  (41  Vict.  c. 
15).  s.  12. — ^The  Customs  and  Inland  Bevenue  Act, 
1878,  by  section  12,  provides  that  *'the  oom- 
missioners  .  .  .  shall,  in  assessing  the  profits  or 
gains  of  any  trade  .  .  •  chargeaUe  under 
Schedule  D  .  •  .  allow  such  deduction  as  they 
may  think  just  and  reasonable  as  representing  the 
diminished  value  by  reason  of  wear  and  tear  during 
the  year  of  any  machinery  or  plant  used  in  the 
oonoern.    •         •" 

The  commissioners  allowed  to  the  appellant  com- 
pany, in  respect  of  the  diminished  valne  of  their 
fiM  of  ships  by  reason  of  wear  and  tear,  a  dedno* 
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tion  wbioh  was  less  than  that  to  which  the  company 
claimed  to  be  entitled.  Upon  a  case  stated  the 
Qaeen's  Bench  Division  dismissed  the  appeal  of  the 
company. 

Upon  a  farther  statement  made  by  the  commis- 
sioners, pursuant  to  a  direction  of  the  Court  of 
Appeal,  the  appeal  was  dismissed  upon  the  ground 
that  no  question  of  law  arose. — Pi^NStrLAB  and 
Oriental  Co.  v.  Leslie,  C,A.  ;  82  L.  T.  137. 

18.  Inhabited  house  duty — Exemption  —  Public- 
house — 48  Geo.  3,  c.  55,  Schedule  J5.,  r.  3 — 57  Geo, 
3,  c.  25,  s.  1 — 5  Oeo,  4,  c.  44,  s»  4 — Inland 
Revenue  Act,  1878,  s,  13,  sub-section  2.  —  By 
section  13,  sub-section  2,  of  the  Inland  Bevenue 
Act,  1878,  *' every  house  or  tenement  which  is 
occupied  solely  for  the  purposes  of  any  trade  or 
basiness  or  of  any  profession  shall  be  exempted 
from  the  duties  (on  inhabited  houses)  by  the  said 
commissioners  upon  proof  of  the  facts  to  their  satis- 
faction. 

Appellant  was  OY^er  of  a  building  of  two  storeys. 
The  ground-floor  was  occupied  by  appellant  to 
carry  on  the  trade  of  a  licensed  retailer  of  spirits. 
The  upper  storey  was  occupied  as  his  dwelling- 
house.  Access  to  the  dwelling-house  was  by  a  door 
opening  from  the  public  street  and  by  a  staircase 
from  that  door  which  led  to  the  upper  storey. 
Access  to  the  public-house  was  by  a  different  door, 
also  opening  from  the  public  street.  There  was  no 
internal  communication  between  the  dwelling-honse 
on  the  upper  storey  and  the  pubUc-house  on  the 
lower  storey. 

Held,  that  the  public-house  was  not  liable  to 
inhabited  house  duty,  and  that  the  duty  ought  to 
be  confined  to  the  value  of  that  portion  of  the 
bnUding  used  as  a  dwelling-house.— Gbakt  v, 
Langston,  JJ.L.  (Sc);  [1900]  a.  C.  383;  69  L.  J. 
P.  C.  66;  82L.  T.  629. 

19.  Inhabited  house  duty  -^  Hall  —  Library  — 
Liability  to  be  assessed — 48  Oeo,  3,  c.  55,  Schedule 
B,  r.  b—House  Tax  Act,  1851  (14  &  15  Vict.  c.  36). 
«.  1. — ^The  dining-hall  and  offices  of  the  Middle 
Temple,  which  are  used  and  occupied  during  the 
daytime  only,  in  which  no  one  sleeps  or  resides, 
and  which  have  no  communication  with  any 
premises  in  which  anyone  sleeps  or  resides,  are 
liable  to  inhabited  house  duty,  as  coming  within 
the  words  *'  hall  or  office  "  in  rule  5  of  Schedule  B 
of  48  Ceo.  3,  c.  55 ;  but  the  library  is  not  a  <*  ball " 
within  the  meaning  of  that  rule,  and  is  not  liable  to 
inhabited  house  duty. 

Judgment  of  Wills  and  Bruce,  JJ.  (47  W.  B. 
383),  affirmed.  —  STYLES  v.  Middle  Temple 
Society,  C.A,,  164 ;  81  L.  T.  426. 

20.  Licence  for  male  servant — **  Gardener** — 
**  Under  gardener** — Employed  **inany  capacity  in- 
volving  the  duties  **  of  gardener  or  under-gardener — 
Spade  work  in  garden— 32  &  33  Vict,  c.  14,  ss,  18,  19 
(3). —-Whether  a  workman  employed  all  bis  time  in 
working  in  a  garden  is  or  is  not  a  gardener  or 
under-gardener  or  a  person  employed  in  any 
capacity  involving  the  duties  of  a  gardener  or 
under-gardener  within  32  &  33  Vict.  o.  14,  ss.  18, 
19  (3),  is  a  question  of  fact  to  be  decided  by  the 
justices  on  the  evidence  submitted  to  them. 

The  mere  employment  in  a  garden  of  a  man  doing 
work  which  a  single-handed  gardener  would  have 
to  do  does  not  necessarily  make  the  man  a  gardener, 
and  justices,  in  deciding  the  point,  are  entitied  to 
consider  whether  or  not  the  work  done  by  him  is 
work  for  the  proper  execution  of  which  skill  in 
gardening  is  required. — Dillon  v,  Bath  (Mabquis), 
Q.B.D. ;  81  L.  T.  186. 


21.  Probate  duty — Testator  resident  and  domiciled 
abroad — Taking  possession  and  administering  the 
estate — Executor  de  son  tort — 55  Geo,  3.  c.  184,  «•  37 
— Customs  and  Inland  Bevenue  Act,  1881  (4-1  &  45 
Vid,  c.  12),  s,  40.— The  foreign  exeeators  of  a 
testator  who  died  domiciled  abroad,  and  was  the 
registered  owner  of  shares  and  debentures  in  an 
Eoglish  company,  requested  the  company  to 
transfer  these  shares  and  debentures  into  their 
names.  The  company  w^re  aware  that  the 
executors  did  not  intend  to  take  out  probate  in 
this  country,  but  the  transfer  was  made. 

Held,  that  the  company  had  taken  possession  and 
administered  the  estate  of  the  deceased  in  this 
country,  and  constituted  itself  an  execntor  de  sou 
tortf  and  become  liable  to  probate  duty  and  the 
statutory  penalties. 

Decision  of  the  Court  of  Appeal  (46  W.  B.  193, 
[1898]  1  Q  B.  205)  affirmed.— New  York 
Breweries  Co.  v.  Attorney-General,  ff.L..Z2; 
[1899]  A.  C.  62  ;  68  L.  J.  Q.  B.  135;  79  L.  T.  56S. 

22.  Stamp  duty — Agreement — Promissory  note — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  33  (1).— 
The  defendant  g^ve  the  plaintiff  the  folio «ring 
document:  "Apnl4,  1899.— /?e  The  Mitre  Hotd, 
Tooting  Graveney,  S.W.— On  the  day  of  the  trans- 
fer of  the  licence  I  agree  to  pay  you  the-  sum  of 
twenty-five  poxmds.— W.  J.  Dean.— To  Mr.  G.  W. 
Smith.— Witness,  T.  M.  Wales,  174,  Victoria-street, 
S.W." 

Held,  that  this  document  ought  to  be  stamped  as 
a  promissory  note  within  section  33  (1)  of  the  Htamp 
Act,  1891.— Smith  v.  Dean,  Q.B.D.  ;  69  L.  J.  Q.  B. 
331 ;  81  L.  T.  755. 

23.  Stamp  duty — Agreement  in  consideration  of 
fixed  annual  payments — "  Bond,  covenant,  or  instru- 
ment of  any  kind  whatsoever*' — *' Only  or  principal 
or  primary  security  for  an  annuity  **  for  indefinite 
period— Stamp  Act,  1891  (54  &  55  Vid.  c.  39), 
Schedule  L — By  an  agreement  in  writing  not  under 
sealy  It.  agreed  to  pay  a  telephone  company  the 
sum  of  £12  per  annum  for  the  use  of  a  telephone 
wire  and  apparatus  which  the  company  was  to  affix 
to  his  house.  The  rent  was  to  be  payable  every 
year  in  advance,  and  either  party  might  put  an  end 
to  the  agreement  by  giving  the  other  three  months' 
notice. 

Held,  that  this  instrument  was  within  the  words 
*'  Bond,  covenant,  or  instrument  of  any  kind  what- 
soever, being  the  only  or  principal  or  primary 
security  for  any  annuity "  for  an  * '  indefinite 
period  **  in  Schedule  I.  of  the  Stomp  Act,  1891,  and 
chargeable  with  the  ad  valorem  duty  therein  stated. 

Decision  of  the  Court  of  Appeal  (47  W.  R.  247, 
[1899]  1  Q.  B.  250)  affirmed.— National  Tele- 
phone Co.  V.  Inland  Re\'enub  Commissioners. 
H.L.,  210;  [1900]  A.  0.  1 ;  69  L.  J.  Q.  B.  43;  81 
L.  T.  546. 

24.  Stamp  duty — Agreement  to  sell  hook  dehts— 
Guaranty  of  payment  before  completion — Oonsidera- 
tion—Stamp  Ad,  1891  (54  &  55  Vid.  c,  39), «,  59  (1). 
— A.  Co.  (Limited)  agreed  to  sell  their  entire 
undertoking  together  with  the  book  debts  owing  to 
them  to  B.  Co.  (Limited).  By  the  agreement 
the  book  debts  were  to  be  taken  as  they  were  at 
the  making  up  of  the  books  of  the  A.  Co.  at 
the  end  of  the  preceding  year,  and  the  A.  Ca 
gave  a  guaranty  that  they  would  be  paid  in  foil 
before  the  date  fixed  for  completion  of  the  convey- 
ance; and  the  A.  Co.  were  to  be  taken  as 
conducting  the  business  as  agents  for  the  B. 
Co.  since  the  end  of  the  preceding  year  till 
completion. 
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At  the  date  of  the  AgreeaMat  only  a  BnuJl  part 
of  the  debti  due  at  the  end  of  the  preoeding  year 
-was  still  owinjg;,  aad  thcry  were  all  in  ^t  paid 
before  oompletion  of  the  oooTeyanoe. 

Held,  that  the  sale  of  book  debts  was  a  sale  of 
piroperty  within  section  69  (1)  of  the  Stamp  Aot, 
1891,  aad  that  consequently  the  B.  Oo.  were 
liable  to  pay  stamp  duty  on  that  part  of  the  oon- 
■ideration  ai>propnated  as  representing  the  oon- 
flideration  given  for  those  aebts. — ^Iuabubb  v, 
IhIAKD  BSYESrUB  GOMKISBIOITSBS,  Q.BJ)»;  82 
I^  T.  689. 

25.  Btmnp  duhf — Conveyance  on  eaU—Ooodwill^ 
Omtirad  *'made"  in  the  finiied  Kingdon^—*' E^iU 
ahle  inierett  in  property  " — "  Properiy  locally  situate 
<na   of  the   United   Kingdom**— -Btamp  Act,   1891 

64  &  66  Viet.  c.  39), «.  69,  euh-eeetion  1.— By  section 
^9,  sub-section  1,  of  the  Stamp  Act,  1891,  "  Any 
oomtraot  or  agreement  made  in  England  or  Ireland 
under  seal  or  under  hand  only  ...  for  the 
sale  of  auT  equitable  estate  or  interest  in  any 
property  whatsoever,  or  for  the  sale  of  any  estate 
or  mterest  in  any  property  except  .  .  •  {inter 
€Uia)  property  locally  situate  out  of  the  United 
Kingdom  "  is  chargeable  with  the  same  ad  valorem 
duty  as  if  it  were  a  conveyance  on  sale. 

A  contract  is  ''made,"  within  the  meaning  of 
that  section,  in  that  country  in  which  the  signature 
of  the  last  necessary  party  to  it  is  affixed. 

A  contract  for  the  sale  of  an  option  to  purchase 
property  at  a  particular  price  i»  not  a  contract  for 
the  sale  of  an  *<  equitable  estate  or  interest  in  any 
property  "  within  the  section. 

where  the  goodwill  of  a  business  is  sold  together 
with  the  premises  where  the  business  is  earned  on 
for  a  lump  sum  the  goodwill  is  primd  facie  annexed 
to  the  premises,  and,  therefore,  if  the  business 
premises  so  sold  are  situate  abroad,  and  there  are 
no  circumstances  to  rebut  the  presumption  of 
annexation,  the  goodwill  also  will  be  treated  as 
"  property  locally  situate  out  of  the  United  King* 
dom '  within  the  meaning  of  tiiat  section. 

West  London  Syndicate  v.  Inland  Revenue  C7om- 
misaionerB,  [1898]  2  Q.  B.   607,  distinguished.— 

MXTLLEB  &  OO.'S  MATtOARTTfE  V.  InlAIID  BlTTEinTB 

Commissioners,  C.A.;  [1900]  1  Q.  B.  310;  69 
L.  J.  Q.  B.  291;  81  L.  T.  667. 

26.  Stamp  duty— Qmveyanee  on  $aU — Leaeeholds— 
Aengnment—ConeidercUion-^Bent^Stamp  Act,  1891 
(64  &  66  Vict.  c.  39),  $.  57.— The  lessee  of  hind  with 
three  houses  thereon,  conveyed  in  consideration  of 
a  sum  of  money  two  of  the  houses  for  ti^e  residue  of 
the  term,  subject  to  a  duljr  apportionedpart  of  the 
rent  reserved  by  the  original  lease.  The  assignee 
covenanted  to  pay  the  rent  and  to  observe  and 
perform  the  covenants  contained  in  the  original 
lease. 

Held,  that  the  rent  payable  by  the  assignee  was 
not  part  of  the  consideration  in  respect  whereof  the 
conveyance  was  chargeable  with  ad  valorem  duty 
under  section  57  of  the  Stamp  Act,  1891. 

Judgment  of  the  Divisional  Court  (47  W.  R.  300, 
[1899]  1  Q.  B.  335)  affirmed.— SwAYNl  v.  Inland 
Ekvenue  Commissionsbs,  C»A.,  197;  [1900]  1 
a  B.  172 ;  69  L.  J.  Q.  B.  63 ;  81  L.  T.  623. 

27.  Stamp  duty — Debenture— Option  to  redeem  on 
paying  premium— Sum  secured — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  s.  86 ;  Schedule  L,  **  Marketable 
security,** — A  limited  company  issued  a  series  of 
debentures  of  £100  each,  each  debenture  stating 
that  the  company  would,  as  and  when  the 
principal  moneys  hereby  secured  become  payable, 
pay  to  the  registered  holder  the  sum  of  £100.  By 
one  of  the  conditions  indorsed  thereon,  a  certain 


number  of  debentures  were  to  be  redeemed  by 
annual  drawings  on  the  1st  of  July,  1902,  and  on 
l^e  1st  of  July  in  each  suoceeding  year  up  to  the 
1st  of  July,  1917,  when  the  balance  outstanding 
was  to  be  redeemed.  By  another  condition  the 
company  might  at  any  time  after  the  1st  of  Julj^, 
1900,  redeem  the  debentures  at  £103  on  giving  six 
months'  previous  notice  in  writing,  and  upon  the 
expiration  of  such  notice  the  sum  of  £103  was  to 
become  payable  as  if  the  same  was  the  amount  of 
the  principal  moneys  secured.  The  debentures 
were  «  marketable  securities,"  not  transferable  by 
ddivery  within  the  meaning  of  Schedule  L  to  the 
Stamp  Act,  1891. 

Held,  that  each  debenture  was  a  security  for 
£100  only,  and  was,  therefore,  liable  to  ad  wuorem 
duty  upon  that  amount,  and  not  upon  £103. 

Judgment  of  the  Divisional  Court  (47  W.  B. 
415,  [1899]  1  Q.  B.  346)  reversed.— Eniqhts  Dbip 
v.  Inland  Bxyenub  Commissionsbs,  C,A.,  198 ; 
[1900]  1  Q.  B.  217;  69  L.  J.  Q.  B.  66;  81 
L  T.  626. 

28.  Stamp  duty'-^Mortgage  to  secure  debenksres-^ 
Substituted  security-^Stamp  Act,  1891  (54  &  56  Fid. 
c.  39),  «•  86  (11),  Schedule  /.—By  a  trust  deed  made 
between  a  joint-stock  company  and  trustees  for  the 
debenture-holders,  the  former  stipulating  that  they 
might  redeem  the  debenture  stock  after  giving 
certain  notice,  covenanted  that  after  giving  suoE 
notice  they  would  redeem  at  nominal  value,  plus 
10  per  cent.  By  further  clauses  of  the  deed  ceixain 
freeholds  and  leaseholds  were  assured  to  the  trustees 
to  secure  payment  of  all  principal  moneys,  bonuses, 
and  interest  which  might  become  payable  in  respect 
of  the  debenture  stock,  and  a  floating  charoe  on  all 
the  company's  property  was  created  for  the  same 
purpose,  ^ere  was  a  clause  giving  the  company 
power  to  withdraw  any  of  the  fredolds  or  lease^ 
holds  assured  to  the  trustees  and  substitute  other 
property  of  equal  value. 

By  a  subsequent  indenture  a  small  part  of  the 
leaseholds  so  assured  was  withdrawn  and  other 
leaseholds  belonginff  to  the  company  assured  to  the 
trustees  to  be  neld  on  the  trusts  of  the  earlier 
indenture.  This  second  indenture  contained  no 
covenant  for  payment- of  the  debenture  principal 
money  or  interest,  and  no  express  deolarati^  of 
the  trusts  on  which  the  proper^  assured  was  to  be 
held. 

Held,  that  the  second  indenture  was  a  *'  mort- 
gaffe  "  within  section  86  (1)  of  the  Stamp  Act,  1891, 
and  a  "substituted  seouritv"  within  Schedule  I. 
and  heading  "  Mortgage,  Bond,  Debenture,  Cove- 
nant **  of  that  Act,  and  that  therefore  the  Com- 
missioners of  Inland  Bevenue  were  right  in  holding 
that  the  stamp  duty  was  to  be  calculated  at  the 
rate  of  6d.  per  £100  on  the  whole  principal  money 
of  the  debenture  stock. — Gabtsides  v.  Inland 
Beysnxtx  Commissionsbs,  Q,B.D,  ;  82  L.  T.  686. 

29.  Stamp  duty — Partnerahip  dissolution — Record 
of  trcmsfer  of  property — "  Conveyance  on  sale  ** — 
"  Release  or  renunciation  '*^Stamp  Act,  1891  (54  ft 
55  Vict.  c.  39),  Schedule  /.—J.  F.  and  his  brother 
J.  W.  carried  on  business  in  partnership.  J.  F.  in 
pursuance  of  the  power  for  that  purpose  contained 
in  the  articles  of  partnership,  gave  J.  W.  notice  to 
determine  it,  and  J.  W.  gave  J.  F.  notice  of  taking 
over  his  share  in  the  partnership  upon  the  terms 
prescribed  by  the  articles.  Two  instruments  were 
executed  to  give  effect  to  the  dissolution  of  the 
partnership — the  first  a  conveyance,  whereby  the 
share  and  mterest  of  J.  F.  in  the  real  estate  of  the 
partnership  was  released  and  transferred  to  J.  W. 
This  deed  was  duly  stampisd  with  an  ad  valorem 
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duty.  The  other  iiutmmeiit,  of  even  date — after 
redting  that  aooounts  of  the  partnership  had  been 
made  np,  and  that  the  amount  standing  to  the 
credit  of  J.  F.  was  £41,752  4b.  7d.,  and  that,  by 
the  above-mentioned  deed  of  even  date,  the  real 
estate  had  been  conveyed  to  J.  W.,  and  tiiat  the 
chattel  property  of  the  partnership  was  then  in  the 
exclusive  possession  of  J.  W.,  and  that  the  said 
J.  W.  had  given  his  promissory  note  bearing  even 
date  therewith  for  the  above  said  sum — ^wiSiessed 
that  J.  F.  and  J.  W.  declared  that  the  partnership 
between  them  should  be  considered  as  determined, 
and  J.  F.  declared  that  he  accepted  the  said 
promissory  note  in  full  satisfaction  of  all  claims 
against  J.  W.  in  respect  of  his  share  and  interest 
in  the  said  partnership  and  the  assets  and  properties 
thereof. 

The  commissioners  claimed  that  this  last-men- 
tioned instrument  was  chargeable  with  an  ad 
valorem  conveyance  duty. 

Held,  that  the  instrument  was  chargeable  in 
accordance  with  the  assessment  of  the  com- 
missioners.—Gabnett  V.  Inland  Bsvenue  Com- 
MI88IOKBRS,  Q,B,D,,  303  ;  81  L.  T.  633. 

30.  Stamp  dviy^Bailway  company — Increase  of 
nominal  amount  cf  capital — Stamp  Act,  1891  (54  &  55 
Vict,  c.  39^,  9.  113. — A  railway  company  being 
authorized  oy  a  special  Act  to  re-arrange  and  con- 
solidate the  several  classes  of  the  shares  and  stocks 
in  the  capital  of  the  company,  made  changes 
whereby  the  nominal  amount  of  the  share  capital 
of  the  company  was  increased,  but  no  real  increase 
was  thereby  made  in  the  actual  capital  of  the  com- 
pany by  the  creation  of  new  share  capital. 

Section  113  of  the  Stamp  Act,  1891,  enacts  that 
in  the  case  of  any  increase  of  the  "amount  of 
nominal  share  capital"  of  any  company  being 
authorized  by  any  Act,  the  company  shall  deliver 
«a  statement  of  the  amount  of  such  increase,"  and 
shall  pay  ad  valorem  duty  on  the  amount  of  such 
increase. 

Held,  that  the  expression  '*  amount  of  nominal 
share  capital"  in  section  113  meant  *' nomiaal 
amount  of  share  capital,"  and  was  not  equivalent  to 
<<  actual  capital "  or  "  assets,"  and  that  the  company 
was  liable  to  the  payment  of  stamp  duty  in  respect  of 
the  increase  in  the  nominal  amount  of  the  share 
capital.— Attobney-Genebal  v.  Midland  Ra.il- 
WAY  Co..  Q,B.D. ;  [1900]  2  Q.  B.  353 ;  69  L.  J.  Q.  B. 
669;  82L.T.  716. 

31.  Stamp  duty — Eeceipt—Scrip  certificate  of 
stock — **  ConeidercUion  money  therein  expressed  " — 
InstalmenU— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
«.  3,  sub-section  2;  Schedule  /.,  **Beceipt,**  exemp- 
tion 11. — A  duly  stamped  scrip  certificate  for  £100 
stock  was  issued  upon  payment  of  the  allotment 
money,  the  balance  being  payable  by  two  instal- 
ments of  £40  each  at  fixed  future  dates.  Payment 
in  full  miffht  be  made  at  any  time  subiect  to  dis- 
count, and  upon  default  in  payment  of  the  amounts 
at  their  due  dates  the  previous  payments  were 
Uable  to  forfeiture.  At  the  foot  of  the  certificate  two 
bliuik  forms  of  receipt  for  payment  of  the  two  in- 
stalments respectiv^y  were  printed.  The  instal- 
ments were  duly  paid  and  the  receipts  filled  in. 

Held,  that  the  receipts  were  exempt  from  stamp 
duty  with  exemption  11  under  the  heading  **Be- 
ceipt"  in  Schedule  I.  to  the  Stamp  Act,  1891,  as 
they  were  written  upon  the  duly  stamped  certificate, 
and  acknowledged  tibe  receipt  of  the  consideration 
money  therein  expressed. — London  and  West- 
MiNSTEB  Bank  v.  Inland  Beyenue  Commis- 
SIONBRS,  G.A.,  195;  [1900]  1  Q.  B.  166;  69 
L.  J.  a  B.  102 ;  81  L.  T.  680. 


32.  Stamp  dtOy^Bdease  or  remmdaUon  onsidf  — 
Compensation  by  railway  company  to  mine  aumef)— 
Stamp  Act,  1891  (54  &  56  Vict.  c.  39),  Schedfde  /.- 
BaUways  Glauses  CoMolidati<m  Act,  1845  (8  &  9  Fid 
c.  20),  a.  78.— Mine  owners,  having  received  from  t 
railway  company  compensation  under  aeotioa  78  d 
the  Bailways  Clauses  Consolidation  Aot,  1845,  in 
respect  of  coal  which  they  were  required  to  leays 
unworked,  executed  an  instrument  whereby,  in 
addition  to  adlmowledging  the  reoeipt  of  the  com- 
pensation money,  they  agreed  to  leave  the  oosl 
unworked,  oovenanted  to  do  all  things  naoeeeazy  to 
vest  the  coal  in  the  railway  company,  and  dedued 
that  the  sum  paid  to  them  induaed  satisfootion  and 
compensation  for  sJl  claims  which,  bat  far  &osb 
presents,  they  might  have  had  agahist  ibe  railway 
company  in  respect  of  the  ooaL 

Held,  that  tiie  instrument  was  a  release  ol  an 
interest  in  property  within  the  meaning  of  Sdiedals 
I.  of  the  Stamp  Act,  1891,  and  chargeable  with  a 
10s.  stamp,  but  that  it  was  not  a  release  or  renun- 
ciation upon  a  sale,  and  therefore  not  chargeable 
with  ad  valorem  duty. — Gbbat  NoBTHEBif  Railway 
Co.  V.  Inland  Bevenue  CoMiassioNEBS,  Q.B,D.^ 
170;  [1899]  2  Q.  B.  652 ;  81  L.  T.  385. 

See  also  Banker,  2. 

INSUEANCE  :^ 

1.  Bullion — Seizure  by  Oovemmeni  of  assured^s 
country — Suibsequent  declaration  of  vxtr — Insuraaes 
of  property  of  enemy* — Gfold  bullion,  the  property 
of  a  company  registered  and  carrying  on  Dusinees 
in  the  l^^nsvaal,  was  insured  at  Lloyd's  during 
transit  from  the  mine  to  the  United  Kingdom  by  a 
policy  which  covered  the  usual  risks  of  capture  wnd 
detention.  The  gold,  while  in  transit,  was  selEed 
on  the  2nd  of  October  by  the  orders  of  the  Trans- 
vaal Government.  At  that  date  it  appeared  prob- 
able that  hostilities  might  shortly  break  out  between 
this  country  and  the  Transvaal,  but  hope  of  a 
peaceful  settiement  had  not  been  entirely  abuidoned. 
On  the  nth  of  October  hostilities  commenoed.  In 
an  action  on  the  policy,  it  having  been  agreed  that 
the  case  was  to  be  dealt  with  as  if  the  war  was 
over, 

Held,  that,  as  at  the  date  of  the  seizure  a  state  of 
war  did  not  exist,  tiie  plaintiffs  were  not,  as  alien 
enemies,  disentitled  to  recover. — Dbiefontein  Con- 
solidated Gk)LD  Mines  v.  Janson;  West  Band 
Gold  Mines  v.  Db  BouaEMONT,  Q,B,D,,  619; 
[1900]  2  Q.  B.  339 ;  69  L.  J.  Q.  B.  771. 

2.  Guarantee  policy — Concealment  of  material  fads 
— Uberrima  fides. — On  the  application  of  the  a^)el- 
lant  the  respondent,  an  underwriter  at  LloyTs, 
underwrote  an  instrument  in  the  form  of  a  polief 
whereby  he  guaranteed  the  solvency  of  a  penoa 
who  was  surety  for  the  repayment  by  the  borrower 
of  money  lent  by  the  appellant.  The  respondent 
made  no  inquiry  as  to  the  rate  of  intereat  payable 
by  the  borrower  or  as  to  the  circumstances  of  the 
loan,  and  no  information  was  given  to  him  on 
those  points.  In  fact  the  interest  was  over  30  per 
cent,  and  the  borrower  was  unable  to  repay  tiie 
loan.  In  an  action  on  the  policy  the  jury  foond 
that  the  transaction  was  not  one  of  exceptional  risk. 

Held,  that  the  non-disclosure  of  the  rate  of 
interest  and  the  circumstances  of  the  loan  did  not 
constitute  a  defence,  there  beine  no  evidenoe  thit 
those  facts  were  material  to  the  only  risk  under- 
taken by  the  respondent — namely,  the  solvency  of 
the  surety. 

Decision  of  the  Court  of  Appeal  (47  W.  B.  4S7, 
[1899]  1  Q.  B.  782),  granting  a  new  trial,  reversed. 
— Beaton  v.  Buenand,  Burnand  v.  Beaton,  HM  ; 
[1900]  A.  0.  135 ;  69  L.  J.  Q.  B.  409 ;  82  L.  T.  20S. 
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3.  Life  policy — Practice — Declaration  as  to  future 
intereite — Mefueal  to  accept  premiums — Bej^iation 
of  policy — Action  Jnf  holder. — The  court  will  refnse 
to  make  a  declaration  as  to  the  validity  of  a  policy 
of  life  assurance  during  the  life  of  the  assured, 
even  when  the  society  issuing  the  policy  has  refused 
to  accept  from  the  holder  premiums  due  upon  ib 
npon  the  ground  that  the  poHcy  is  void. — HoNOiTB 
v.  Equitable  Lifb  Assttbanob  Go.  of  United 
States,  Ch.D.  Buckley,  J.,  347;  [1900]  1  Oh.  862; 
69  L.  J.  Oh.  420;  82  L.  T.  144. 

4.  Marine — Collieum  clause — "  Injury  to  the  other 
ship  or  vessel  itself** — Wreck — Cost  of  removal. — 
A  policy  of  marine  insurance  on  hull  and  machinery 
contained  a  cdlliiion  clause  which  covered  sums 
paid  by  the  assured  in  the  event  of  a  collision  with 
another  vessel  "  in  reroect  of  injury  to  the  other 
ship  or  vesel  itself."  The  insured  ship  came  into 
oolnsioR  with  a  tug  in  a  river  and  sank  it.  The 
wreck  of  the  tug  was  removed  by  a  conservancy 
board  under  their  statutory  powers,  and  the  cost  of 
doing  so  was  paid  to  the  lx>ard  by  the  owners  of 
the  tug  and  recovered  by  them  from  the  assured  in 
a  collitton  action. 

Held,  that  the  cost  of  removing  the  wreck  was 
not  recoverable  by  the  assured  under  the  policy. — 

BiTBOEB  v.   ImDEMNTTY  MXTrUAL  MARINE  ASSITB- 

ANOE    Oo.,  C.A.,  643;    [1900]    2  Q.  B.  348;  82 
li.  T.  831. 

5.  Marine  —  Deviation  —  Delay  — Glatise  allovoing 
deviation  at  premium  to  he  arranged, — ^The  plaintifb 
insured  with  the  defendants  by  a  Lloyd's  policy  a 
box  containing  bullion  "  at  and  from  Boodinni  to 
London,"  in  a  P.  &  O.  steamer,  "including  all 
risks  of  every  description  from  the  mines  hv  escort 
to  railway  station  at  Baichur  (forty  miles)  thence 
by  rail  (400  miles)  to  Bombay,  thence  to  London." 
The  policy  contained  a  clause  covering  the  assured 
"  in  the  event  of  deviation  or  change  of  voyage  at  a 
premium  to  be  hereafter  arranged."  At  &tchur 
the  station-master  improperly  refused  to  receive  the 
box  at  other  than  owner's  riuc  rate,  and  the  official 
in  charge  of  it  took  it  for  safety  to  the  plaintiffs'  head 
office  at  Seounderabad,  170  miles  from  Baichur,  and 
off  the  route  from  that  place  to  Bombay ;  the  box 
was  kept  there  for  a  month  in  the  plaintiffs'  safe 
while  arrangements  were  bemg  made  with  the 
railway  company.  The  box  was  then  taken  to 
Baichur  and  forwarded  by  the  prescribed  route  to 
London,  where  upon  arrival  a  bar  of  gold  was 
found  to  be  missing;  it  had  in  fact  beoi  stolen 
while  the  box  was  in  the  plaintiffis'  office  at 
Seounderabad. 

Held,  that  the  taking  of  the  box  to  Seounderabad 
was  a  necessary  act  done  in  the  prosecution  of  the 
insured  journey,  and  was  within  the  scope  of 
the  adventure;  that  the  risk  was  always  a 
transit  risk ;  that  the  delay  at  Seounderabad  was 
nnreasonabljr  long,  and  ^t  there  was  at  that 
place  an  unjustifiable  deviation  not  covered  by  the 
premium  paid,  but  that,  being  a  deviation  in  the 
course  of  the  voyage,  it  was  covered  by  the  devia- 
tion clause  in  the  policy,  and  the  defendants  were 
ther^ore  liable.— Htdebabad  (Deooan)  Oo.  v, 
WniiO^GHBY,  Q.B.D. ;  [1899]  2  a  B.  630. 

6.  Marine-^Loss  of  freights-Exception—'*  Claim 
consequent  on  loss  of  time" — ^A  policy  of  insurance 
was  effected  on  the  outward  voyage  of  a  steamer 
from  London  to  the  Australian  ports  for  freight 
expected  to  be  earned  on  the  homeward  voyage, 
the  subject-matter  being  described  as  '*  upon  freight 
of  frozen  meat  chartered  or  as  if  chartered " ;  the 
policy  was  warranted  "  free  from  any  daim  con- 
sequent on  loss  of  time  whether  arising  from  a  peril 


of  the  sea  or  otherwise."  The  ship  was  a  general 
ship,  but  had  three  of  her  five  holds  fitted  with 
refrigerating  machinery  for  frozen  meat.  While 
discharging  her  outwsord  cargo  on  her  arrival  at 
Sydney,  a  fire  broke  out  on  boud,  which  destroyed 
the  remgerating  apparatus,  and  in  consequence  it 
became  impossible  to  carry  frozen  meat  upon  the 
homeward  voyage. 

Li  an  action  on  the  policy  for  total  loss  of  freight 
on  frozen  meat. 

Held,  that  the  warranty  api)lied  not  only  to 
chartered  freight  but  to  all  freights;  that  if  the 
damage  to  the  refrigerating  apparatus  could  have 
been  repaired  promptiy  there  would  have  been  no 
loss  of  freight ;  that  the  daim  therefore  was  *'  con- 
sequent on  loss  of  time  "  within  the  meaning  of  the 
exception;  and  that  the  underwriters  were  not 
Uable. 

Bensaude  v.  Thames  and  Mersey  Marine  iMurance 
Co.,  [1897]  A.  0.  609,  followed.— TuBNBXJUC  v. 
Hull  Undebwbitebs  Assooiation,  Q.B.D.  ; 
[1900]  2  Q.  B.  402 ;  69  L.  J.  Q.  B.  688 ;  82  L.  T. 
518. 

7.  Marine— Mutual  insurance  society '^Action  for 
contributions — Insurance  hy  agent,  member  of  oMOCta- 
tion—Shipoumer  not  mimher— Liability.— The  phun- 
tiffiB,  a  mutual  insurance  association,  sued  the 
defendants  for  contributions  or  premiums  paj^able 
in  respect  of  an  insurance  of  the  defendants  ship  in 
the  pmntiffs'  dub. 

By  the  policy,  which  was  in  the  form  of  a  Lloyd's 
policy,  and  subject  to  the  plaintiffs'  memorandum 
and  artides  of  association  and  rules,  the  defendants' 
manager  insured  the  ship  in  his  own  name,  and  for, 
and  in  tiie  names  of,  all  persons  to  whom  the  same 
might  appertain.  By  the  memorandum  one  of  the 
objects  of  the  association  was  the  mutual  insurance 
'*  of  ships  which  the  members  may  be  authorized  to 
insure  in  their  own  names."  The  artides  defined  a 
member  as  any  person  who,  on  behalf  of  himself,  or 
of  any  other  person,  insures  any  ship  in  the  asso- 
ciation, and  empowered  a  committee  of  ^  the  asso- 
ciation to  assess  the  members  rateably  in  order  to 
provide  a  fund  to  meet  losses,  and  stipulated  that 
the  assodation  should  not  be  liable  for  losses,  except 
to  the  extent  of  the  fund  whidi  it  could  recover 
from  members  or  persons  liable.  The  rules  pro- 
vided for  payment  of  premiums,  for  which  the  snips 
were  to  be  assessed. 

The  defendants  authorized  the  manager  of  their 
ship  to  enter  her  in  the  dub,  which  he  did,  and  he 
so  became  a  member  of  the  dub,  within  the  mean- 
ing of  the  plaintiffs'  memorandum  and  articles  of 
association,  and  personallv  liable  to  pay  the  con- 
tributions or  premiums,  whidi,  under  the  artides  of 
association  and  the  rules,  might  be  levied  by  the 
cooimittee  of  the  dub.  He  became  insolvent,  and 
unable  to  pay,  and  the  phuntiffiB  sued  the  defend- 
ants, as  being  the  persons  on  whose  behalf,  and  for 
whose  benefit,  the  insurance  was  effected. 

Hdd,  that  the  defendants,  being  owners  of  an 
insurable  interest,  were  the  persons  for  whom  the 
insurance  was  effected,  that  there  was  nothing  in 
the  memorandum  and  artides  of  association,  or  the 
rules,  to  exdude  their  liability  to  pay  the  premiums, 
and  the  plaintiffs  were  entitied  to  recover. 

United  Kingdom  Mutual  Steamship  Assurance 
Association  v.  NeviU,  19  Q.  B.  D.  110,  distinguished. 
— Bettibh  Mabinb  Mutual  Inbueanob  Oo.  v. 
Jbnmnb.  Q.B.D.;  [1900]  1  a  B.  299;  69  L.  J. 
aB.  177;  82L.T.  297. 

8.  Marine— Policy  on  ship— Furniture— Orain 
cargo — Dunnage  mats  and  separating  cloths. — Dun- 
nage mats  and  separating  doths,  wluch  are  used  on 
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hoaxd  a  ship  in  oonneGtum  with  the  carriage  of  a 
^rain  cargo,  are  covered  hj  a  time  policy  on  ship 
in  the  ordinanr  Lloyd's  form,  although  they  are 
not  being  used  on  the  voyage  in  the  course  of 
which  the  lose  occurred. 

Judgment  of  Bigham,  J.  (ante,  p.  47,  [1899]  2  Q.  B. 
401),  ^Srmed.^HoaABTH  v.  Walker,  C.A.,  545 ; 
[1900]  2  a  B.  283;  69  L.  J.  a  B.  634;  82  L.  T. 
744. 

9.  Marine'^Ship — Seatvortkinesa — Warranty  »m- 
plied* — ^A  policy  of  marine  insurance  on  cattle  pro- 
vided that  the  fittings  of  the  ship  were  to  be 
approved  by  Lloyd's  surveyor.  The  fittings  were 
so  approved.  During  the  '^ovMe  a  number  of 
cattle  died  owing  partly  to  insuffioienoy  of  ventila- 
tion appliances  and  piurtly  to  insufficiency  in  the 
numbOT  of  cattlemen  appointed  to  attend  to  them. 

Held,  that  the  ship  was  unseaworthy  in  both 
respects ;  that  the  implied  warranty  of  seaworthi- 
ness was  not  ezduded  by  the  provision  as  to  the 
approval  of  the  fittings,  and  consequently  tiiiat  the 
xmderwriters  were  not  liable. — Slsigh  v.  Ttbsb, 
Q.B.D.;  [1900]  2  Q.  B.  333;  69  L.  J.  a  B.  626; 
82  L.  T.  804. 

10.  Marine — Time  polity — Ship  pledged  for  coat  of 
TeptUra — Suhaeqtient  loaa  of  ahip — Farticular  average, 
--Where  under  a  time  policy  a  ship  has  sustained 
damage  bv  perils  insured  against,  and  has  been 
repaired  abroad  under  an  arrangement  whereby  the 
ship  was  pledged  for  the  cost  of  the  repairs,  but 
the  shipowners  were  not  personally  liable  for  them, 
and  the  ship  was  subsequently  totally  lost  on  the 
voyaffe  home, 

Hdd,  that  the  underwriters  were  not  liable  to 
pay  the  cost  of  repairs  in  particular  average,  in 
addition  to  the  total  loss.— "  i)ora  Fobstbb,'^Thb, 
F.D.  &  Ad.D. ;  69  L.  J.  P.  85. 

11.  Marin»^Undervfritera*  liMlUy'—Bepair  to 
ahifj^Ownera  taking  advantage  of  ahip  being  dry- 
do&eed^Apportionment  of  expeneea. — ^A   ship  was 

S -docked  solely  to  enable  the  underwriters  to 
ct  the  repairs  for  which  they  were,  liable.  The 
owners  took  advantage  of  the  ship  being  in  dry  dock 
to  have  her  surveyed  for  the  purpose  of  reclassifica- 
tion at  Lice's,  but  no  extra  expense  was  occasioned 
to  the  underwriters  thereby. 

Held,  that  the  underwriters  were  alone  liable  for 
the  whole  dock  dues  and  the  cost  of  getting  in  and 
out  of  dock,  the  owners  being  under  no  liability  for 
them  whatsoever. 

Marine  Inauranee  Co,  v.  China  Tranapac^fie  Co. 
{Limited)  {Vancouver  can),  35  W.  B.  169,  11  App. 
Gas.  578,  commented  on  and  explained. 

Decision  of  the  Court  of  Appeal  (46  W.  B.  417, 
[1898]  1  Q.  B.  722)  reversed.— -&T7AB0K  Stkamhhtp 
Co.  V.  LoimoK  AssTTBAifOB,  E.L,,  225;  [1900] 
A.  0.8;  69  L.J.  aB.  86. 

12.  Marine — Wagering  poUcy—'Inaurahle  intereat 
— "  P.p.i,  clause  " — '*  Ship^* — Marine  Inauranee  Act, 
1745  (19  Oeo,  2,  c.  37),  a.  1.— A  policy  of  marine 
insurance  whereby  the  assured  is  entitled  to  be 
indemnified  against  loss  in  respect  of  the  non- 
arrival  of  a  ship  at  a  certain  port  by  a  certain  dato 
is  a  policy  of  insurance  on  the  (Ship  within  the 
meanmg  of  19  Geo.  2,  o.  37,  s.  1. 

Where,  on  the  trial  of  an  action,  the  plaintiFs 
case  discloses  that  the  transaction  which  is  the  basis 
of  his  claim  is  illegal)  the  court  cannot  propeorly 
ignore  the  illegality  or  give  effect  to  the  daim, 
even  if  the  illegality  be  not  pleaded  or  relied  on 
by  the  defendants.  The  court  will,  therefore,  not 
enforce  a  policy  of  marine  insurance  which  is 
illegal  under  19  Qea  2,  c.  37,  s.  1,  by  reason  of 


its  containing  a  dansethat  the  pdlioy  itaeli  is  tobe 
deemed  a  full  and  suffident  proof  of  inteesk, 
although  that  defence  is  not  set  up  by  the  imder- 
writors.— Gedob  v.  Boyai.  Exohakgb  ABSUBAjrai 
COBPO&ATIOK,  Q.B.D.;  [1900]  2  Q.  B.  214;  69 
L.  J.  a  B.  606;  82  L.  T.  463. 
See  also  Inland  Bevenue,  3, 15. 

INTEREST.— See  BiU  of  Sale,  3;  Bond;  Trustee,  4. 

JAMAICA,  LAW  of:— 

Fact  not  eubmitted  to  jury— New  trial — Jamaica^ 
Coda  of  Civil  Procedure,  a,  438.— The  appellants  had 
a  prescriptive  right  to  load  and  store  coals  an  tibsir 
wharf  in  such  a  manner  as  to  spread  their  ooal-dost 
over  the  respondents' wharf.  The  respondeDts,  how- 
ever, alleged  that  the  appellants  had  within  tweo^ 
years  so  extended  tiie  site  of  their  operations  and 
altered  the  structure  of  tiieir  works  as  to  prodnoe 
injurious  effects,  not  caused  by  any  prescE^iiive 
right,  to  the  respondents'  wharf.  In  an  action  by 
the  respondents  against  the  appellants  foe  damages 
in  respect  of  the  uleged  nuisance,  the  question  s^ 
mitted  to  the  jury  was  whether  the  appeUants' 
works,  taken  as  a  whole,  had  by  their  extension 
been  rendered  more  injurious  than  before  to  the 
respondents'  works takenas  a  whole.  ISie  j azyfoimd 
that  there  had  been  no  increase  in  ioooiivenisDoe 
and  discomfort  to  the  respondents,  and  a  wdiflt 
was  entered  for  the  appellants ;  but  on  sppeal  to 
the  full  court  judgment  was  entered  for  toe  res- 
pondents on  the  ground  that  the  change  in  tiie 
incidence  of  the  dust  produced  by  the  extensioii  and 
alteration  of  the  sito  and  works  so  altered  the 
nature   of  the   easement  as  to  constitato  i 


Hdd,  that  the  question  whether  by  their 
sion  and  alteration  there  had  been  a  variation  in 
the  servitode  imposed  on  the  respondents  of  a 
kind  substantial  enough  to  cause  an  appredable 
new  wrong  was  a  question  of  fact  which  nad  not 
been  left  to  the  jury,  and  that  there  must  be  a  new 
trial. 

Under  section  438  of  the  Jamaica  Code  of  CSvil 
Procedure,  the  court  cannot  decide  a  question  of 
fact  never  left  to  the  jury,  though  it  may  draw 
inferences  of  fact  not  inconsistent  with  the  findingi 
— BoTAL  Mail  Steam  Paokbt  Co.  v.  GaoBOi, 
F.C. ;  [1900]  A.  0.  480;  82  L.  T.  539. 

JUSTICBS:— 

1.  Appeal — Order  for  maintenanoe  of  pauper — 
43  Eliz.  c.  2,  aa.  6,  1—Poar  Belief  Act,  1819  (59  Geo. 
3,  c.  12),  a.  26— Poor  Law  Amendment  Act,  1868  (31 
&  32  Vict.  c.  122),  a.  36— Police  {Metropolia)  Ad, 
1839  (2  &  3  Vict.  c.  71),  s.  50.— There  is  no  ap^ 
to  quarter  sessions  from  an  order  of  justices  against 
relatives  for  the  maintenance  of  a  pauper. 

An  order  by  a  metropolitan  police  mapstrato 
against  the  relative  of  a  pauper  that  he  should  pay 
2s.  6d.  a  week  towards  the  maintenanoe  of  suoh 
pauper  is  not  an  order  "in  which  the  som  or 
penalty  adjudged  to  be  paid  "  is  "  more  than  tfarss 
pounds  "  within  section  50  of  the  Police  (Metro- 
polis)^ Act,  1839.— Bsa.  v.  LoirDov  Jusriaia, 
Q.B.D.,  319 ;  [1900]  1  Q.  B.  438  ;  69  L.  J.  a  B. 
364;  82L.  T.  296. 

2.  Oertiorari— iVoceadtn^s  againat  officers  of  a 
trade  union — Magisterial  ordera  for  payment  of  mhbi 
due  —  CivU  debt —  Criminal  prooeedinga —  Ortlert 
regular  on  the  face— Trade  Union  Act,  1871  (34  &  35 
Vict.  c.  31),  «.  12^8ummary  Juriadictian  Act,  1879 
(42  &  43  Vict,  c.  49),  a.  6.— Summonses  were  isBaed 
against  two  officers  of  local  branches  of  a  oertsia 
tnde  union  under  the  Trade  Union  Aoti  187I| 
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a.  12t  charging  them  with  wilfully  withholding 
oertoin  aiuns  of  money  belonging  to  the  nnion. 
Both  defendantB  admitted  the  charffee  against 
them,  and  orders,  headed  **  Civil  debt/^  were  made 
upon  them  for  payment  of  the  amounts  due,  or  in 
default  distress  and  sale.  Both  defendants  de- 
faulted, and  application  was  then  made  for  their 
committal  to  prison  under  the  section.  The 
magistrate  refused  the  application  on  the  ground 
that  the  section  was  modified  by  the  Summary 
Jurisdiction  Act,  1879,  s.  6,  and  that,  the  pro- 
oeedings  being  dTil  and  not  criminal,  in  order  to 
obtain  committal  a  judgment  summons  must  be 
Issued,  and  the  prosecution  must  prove  possession 
of  means  by  the  defendants.  An  order  nisi  was 
then  obtained,  addressed  to  the  magistrate  and  the 
two  defendants,  calling  on  them  to  show  cause 
why  the  orders  should  not  be  removed  and  quashed 
on  the  ground  that  the  moneys  ordered  to  be  paid 
were  not  civil  debts. 

Held,  that,  as  the  orders  were  regular  on  the 
face,  the  rule  must  be  discharge. — Bsa.  v. 
Texjscott,  Q.B.D. ;  81  L.  T.  188. 

3.  Costa  of  appeal  to  quarter  sessions — Payment  hy 
treasurer  of  county  or  borough — *'  Place  " — Vagrant 
Act,  1824  (5  Geo.  4,  c.  83),  s.  9.— By  section  9  of 
the  Vagrant  Act,  1824,  upon  an  aopeal  to  quarter 
sessions  against  a  conviction  unaer  the  Act,  the 
justices  in  quarter  sessions  are  empowered  to  order 
the  treasurer  of  "  the  county,  riding,  division,  or 
place  in  which  the  offence  shall  have  been  com- 
mitted," to  pay  the  prosecutor's  costs. 

A  county  borough  had  a  separate  commission  of 
the  peace,  but  not  a  separate  court  of  quarter 
sessions.  An  appeal  from  a  conviction  under  the 
Act  by  the  borough  justices  having  been  success- 
fully brought  to  the  quarter  sessions  for  the  county, 
an  order  was  made  by  quarter  sessions  upon  the 
borough  treasurer  for  payment  of  tiie  prosecutor's 
costs. 

Held,  that  the  word  "  place  "  in  the  section  must 
be  construed  as  efusdem  generis  with  "  county, 
riding,  division,"  and  meant  a  place  having  a 
separate  court  of  quarter  sessions;  and  that  the 
Older  of  quarter  sessions  was  therefore  wrongly 
made  upon  the  borough  treasurer,  and  should  have 
been  made  uiwn  the  treasurer  of  the  county. — ^Bbo. 
V.  West  Biddto  Justices,  Q.B.D.  ;  [1900]  1  Q.  B. 
291;  69  L.  J.  a  B.  13. 

4.  Public  Tiealth — Nuisance — Order  to  ahaJte — 
Prohibition  against  continuance  and  recurrence — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss. 
96,  105. —  Where  justices  make  an  order  for  the 
abatement  of  a  nuisance  upon  a  complaint  made  by 
a  private  individual  under  section  105  of  the 
Public  Health  Act,  1875,  such  order  must  spedfy 
the  works  required  as  may  be  necessary  for  that 

Further,  where  such  order  prohibits  the  doing  of 
any  acts  as  may  lead  to  the  recurrence  of  sudi 
nuisance,  no  works  need  be   specified.~Bia.  v. 

HOBBOOKS,    BOWSTBAD,    Ex    FABTB,     Q.B.D.;    69 

L.  J.  a  B.  688;  82  L.  T.  767. 

5.  Quarter  sessions  —  Appeal — Notice  of  appeal — 
Service— Summary  Jurisdiction  Act,  1879  (42  &  43 
Viet.  e.  49),  s.  31  (2)  (7).— Personal  service  on  the 
other  party  of  notice  of  appeal  to  the  quarter 
Bossiona  is  not  required  by  section  31  of  the 
Summary  Jurisdiction  Act,  1879.  —  Bbg.  v. 
SoiCKBixr  JxjSTicass,  Q.B.D. ;  69  L.  J.  Q.  B.  311. 

See  also  Adulteration,  4,  5;  Divorce,  8-12; 
Licensing  Law,  l-3»  6,  8,  9 ;  Local  Government, 
21;    Lunacy,   4»   6;    Master    and   Servant,    29; 


Metropolis,     7;    Poor    Law,     3;    Practice,    37; 
Vaccination,  1,  2. 

LANDLOED  and  TENANT  :— 

1.  Dwdlir^'house — Covenant  for  quiet  enjoyment 
— Adjoining  house  of  greater  height — Injury  to 
demised  houseSmoking  chimneys. — Thie  erection  by 
a  lessor,  of  a  building  of  such  a  height  and  so  near 
the  demised  dweUing-house  as  to  alter  the  ordinary 
currents  of  air  and  cause  the  wind  to  blow  down 
the  chimneys  and  make  them  smoke,  and  thus 
cause  grievous  annoyance  to  the  lessee,  is  a  physical 
interference  with  the  house,  and  a  breach  of  a 
covenant  by  the  lessor  that  tiie  lessee  should  enjoy 
the  premises  without  any  interference  or  disturbance 
by  the  lessor.— Tebb  v.  Gate,  Ch.D.  BuMey,  J., 
318 ;  [1900]  1  Oh.  642 ;  69  L,  J.  Oh.  282 ;  82  L.  T. 
115. 

2.  Distress — Exemptions  from — Bedding — Bedstead 
—Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict. 
c.  21),  s.  ^—County  CourU  Act,  1888  (51  &  52  Vict. 
c.  43),  s,  147. — By  section  147  of  the  Oounty  Oourts 
Act,  1888,  which  is  incorporated  in  section  4  of  the 
Law  of  Distress  Amendment  Act,  1888,  wearing 
apparel  and  bedding  to  the  value  of  £5  are  exempt 
from  distress. 

Held,  that  the  word  *'  bedding  "  includes  **  bed- 
stead. "—Davis  V.  Bjlbbis,  Q.B.D.,  445;  [1900] 
1  Q.  B.  729 ;  69  L.  J.  Q.  B.  232 ;  81  L.  T.  780. 

3.  Distress — Goods  impounded  on  premises — Posses^ 
sum  —  Pound  breach  —  Abandonment  —  Distress  for 
Bent  Act,  1737  (11  Geo.  2,  c.  19),  s.  10— Practice— 
Leave  to  appeal  to  Court  of  Appeal  on  one  point-^ 
Argument  limited. — ^Where  a  landlord,  in  distraining 
for  rent,  has,  under  section  10  of  the  Distress  for 
Bent  Act,  1737,  impounded  goods  on  the  premises, 
it  is  not  necessary  tiiat  anyone  on  his  behalf  should 
remain  in  possession  of  the  goods. 

Where  kave  to  appeal  on  one  point  has  been 
given  by  the  Divisional  Oourt,  the  Oourt  of  Appeal 
will  not  allow  appellant  to  argue  other  points  which 
had  been  raised  in  the  county  court  and  in  the 
Divisional  Oourt. 

Decision  of  the  Divisional  Oourt  (Lawrance  and 
Ohannell,  JJ.),  47  W.  It.  239,  affirmed.— Jones  v. 
BiEBNSTEiN,  C.A.,  232;  [1900]  1  Q.  B.  100;  69 
L.  J.  a  B.  1 ;  81  L.  T.  553. 

4.  Distress— Mortgage  by  sub'demise — LidbUOyfor 
rent— me§pt— Sheriff— I  &  2  Vict,  c  110,  s.  11.— 
The  lessee  for  years  mortgaged  property  by  sub- 
demise  and  covenanted  to  pay  the  rent  and  perf  ona 
the  covenants  in  the  lease.  The  defendimt,  the 
owner  in  fee  simple,  recovered  judgment  for  rent 
due  by  the  lessee,  and  issued  a  writ  of  elegit,  under 
which  the  lands  were  delivered  to  the  defendant 
The  mortgagee,  the  plaintiff,  appointed  a  receiver,, 
who  enterod  into  receipt  of  the  rents  and  profits. 
The  defendant  levied  a  distress  for  rent  subse- 
quently accrued.  The  plaintiff  brought  an  action 
to  restrain  the  defendant  from  distraining  on  the 
premises. 

Held,  that  the  whole  interest  d  the  lessee  was 
not  taken  by  the  judgment  creditor,  and  that  he 
was  not  a  surety  for  the  lessee  {Mo\de  v.  Garrett, 
18  W.  B.  697,  L.  B.  5  Ex.  132,  distinguished) ; 
that  the  land  must  be  taken  to  have  been  delivered 
to  the  defendant  under  the  elegit  to  the  extent  of 
the  mortgagor's  interest  as  mortgagor  in 
poMesskm,  and  not  in  respect  of  the  mere  dry 
revmion  expectant  on  the  determination  of  the 
sab-demise  (in  re  8<ndh,  22  W.  B.  460,  L.  B.  9  Oh. 
App.  369,  applied);  and  that  the  defendant  waa 
earned   to    distrain.— Jomrs    v.    Pone,    Ch^D. 
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SUrling,  J.,  247;  [1900]  1  Oh.  296;  69  L.  J.  Gh.  98; 
81  L.  T.  712. 

5.  Ground  game — Agreement  diveeting  t?ie  right  of 
the  occupier  to  kill — Validity — Cfround  Game  Act, 
1880  (43  &  44  Vict.  c.  47),  a.  3.— An  agreem^t  by 
the  owner  of  a  farm,  whereby  he  undertakes,  in  the 
event  of  his  tenant  forbearing  to  kill  the  ground 
game,  to  compensate  him  for  loss  or  damage  done 
to  iiis  orops  by  the  gromid  game,  is  void  by  section 
3  of  the  UTOond  GRune  Act,  1880.— Shiebasd  v. 
GASOOiaiTB,  Q.B.D.,  557;  [1900]  2  Q.  B.  279; 
69  L.  J.  Q.  B.  720;  82  L.  T.  850. 

6.  Grotmd  game — Occupying  landlord — Aliena^ 
tion  of  right  of  ahooting — Ground  Game  Act,  1880 
(43  &  44  Vict.  c.  47).— The  benefit  of  the  Ground 
Act,  1880,  is  not  confined  to  tenants,  but  extends 
to  occnpyiog  landlords  in  cases  where  there  has 
been  an  alienation  of  the  right  of  shooting. 

The  owner  of  a  farm  granted  a  lease  of  the  ex- 
clusive right  of  shooting  to  the  plaintiff,  and  after- 
wards, during  the  currency  of  the  lease,  conveyed 
the  freehold  of  the  farm  to  the  defendant,  who 
entered  into  occupation.  Finding  that  the  rabbits 
on  the  farm  were  doing  damage  to  his  czops»  the 
defendant  caused  them  to  be  trapped.  In  an  action 
for  trespass  to  the  plaintiff's  exclusive  right  of 
shooting. 

Held,  by  Vaughan  WHliams  and  Bomer,  L.JJ. 
(A.  L.  Smith,  L. J.,  dissenting),  that  the  defendant, 
being  ^e  occupier  of  the  luid,  was  entitled  under 
tiie  uround  Gnune  Act  to  kill  and  take  the  ground 
ne,  notwithstanding  that  he  was  also  the  land- 


game 
lord. 


Decision  of  the  Queen's  Bench  Division  ([1899] 
2  Q.  B.  486)  affirmed.— Andxbson  v.  Vioaby,  C.A., 
593 ;  [1900]  2  Q.  B.  287  ;  69  L.  J.  Q.  B.  713. 

7.  Leaee^Company — Debenture — Beceiver — ZeoM- 
holde  covered  hy  trtut  debenture  deed  and  euib'demiaed 
to  iruateea — Liability  of  receiver  appointed  on  behalf 
of  debenture-holdere  to  pay  rent  and  perform  covenante 
of  Jiead  lease. — ^A  company's  debentures  were  secured 
oy  a  trust  deed  whidi  dealt  with  the  property  of 
the  company  and  included  leaseholds.  The  deed 
purported  to  sub-demise  the  same  to  the  trustees, 
out  such  trustees  were  not  assigns  of  the  lease. 
The  receiver  appointed  on  behalf  of  the  debenture- 
holders  enterea  into  possession  of  the  leaseholds, 
and  subsequently  removed  the  company's  goods 
from  the  premises,  but  did  not  give  up  possession 
to  the  landlord,  and  certain  rent  remained  in 
arrear.  Subsequently  an  order  was  made  permitting 
the  landlord  to  re-enter  and  determine  the  lease. 
On  a  summons  asking  for  an  order  that  the  receiver 
pay  the  rent  due  up  to  such  period  of  re-entry, 

Held^  that  the  liability  of  the  receiver  was  no 
mater  than  that  of  the  trustees,  who  were  not 
BaUe  either  at  law  or  in  equity  for  the  head-rent. 
That  if  the  court  had  been  tenant  it  would  have 
done  what  a  just  tenant  would;  but  that  the 
honour  of  the  court  could  not  be  satisfied  at  ttie 
expense  of  somebody  else  not  liable  at  law  or  in 
equity  to  satisfy  it,  and  that  therefore  the  sum- 
mons must  be  dismissed. — ^Hand  v.  Blow,  Ch.D. 
atirling,  J^. ;  82  L.  T.  750. 

8.  Leaee — Covenant — Breach  by  leeaee  of  covenant 
vftth  leeeor — Bight  of  adjoining  leeeee  to  enforce  the 
covenant. — ^A.  let  one  of  a  row  of  houses  to  B., 
covenanting  not  to  let  any  other  house  in  the  row 
for  the  trade  of  a  greengrocer.  A.  subsequently 
let  another  house  in  the  row  to  G.,  taking  a  coven- 
ant from  him  to  use  it  for  an  Italian  warehouse 
only.  Action  by  B.'8  assignee  to  restrain  A*  from 
letting,  and  0.  from  using,  his  premises  for  the 
tnide  e(  a  greengrocer. 


Held,  that  0.  had  broken  his  covenant  with  A. ; 
that  A.  had  observed  his  covenant  with  B. ;  Ast 
the  pli^^ti^^^^  could  neither  sue  0.  directly  for  breaoh 
of  hui  covenant  with  A.  nor  compel  A.  to  sue  htm; 
and  that  the  action  must  be  dismissed. 

Kemp  V.  Bird,  25  W.  E.  838,  5  Oh.  D.  974, 
foUowed. 

Fitz  V.  Ilea,  [1893]  1  Oh.  77,  discussed.— Ashbt 
V.  Wilson,  Gh.D.  Kehewieh,  J.  105 ;  [1900]  1  Oh. 
66;  69  L.  J.  Oh.  47 ;  81  L.  T.  480. 

9.  Lease— Covenant — Building  covenant — Bepair- 
ing  covenant — Continuing  breaehea  of  oovencuita-^ 
Waiver  by  acceptance  of  rent — Becovery  of  poaeeeeion— 
Sufficiency  of  notice  under  Conveyancing  Act,  1881 
r44  &  45  Vict.  c.  41),  a.  14.— A  pieoe  of  land,  with 
four  houses,  was  demised  on  lease  to  the  defendants 
by  the  predecessor  in  title  of  the  plaintiffs  on  tiie 
4th  of  June,  1894.  The  lease  contained  a  licence  to 
the  defendants  to  pull  down  the  houses  within 
twelve  months,  and  covenants  by  the  defendants  (a) 
within  the  same  period  to  erect  new  premises  in 
their  place,  and  (6)  to  *'at  all  times  during  the 
said  term  keeip  the  said  messuages  and  premises  so 
to  be  erected  as  aforesaid  in  good  and  sobstantlsl 
repair."  Thero  was  also  a  proviso  for  re-entry  on 
"any  breach  or  non-observance  of  maj  d  the 
lessees'  covenants."  The  new  houses  were  nsrver 
built.  On  the  27th  of  August,  1895,  rent  was  paid 
by  the  defendants  and  accepted  on  bdiall  d  ths 
original  lessor.  In  August,  1898,  the  plsoitift 
served  on  tiie  defendants  a  notice  under  aeotioQ  14 
of  the  OonvQyanoing  Act,  1881,  which  set  out  the 
building  covenant  and  the  breach  thereof,  hat  did 
not  refer  to  the  repairing  covenant. 

Held,  fl)  that,  hj  the  acceptance  of  reoti  the 
breach  of  the  building  covenant,  which  had  been 
made  once  for  all,  had  been  waived ;  (2)  that  there 
was  no  continuing  breach  of  the  building  covenaiii ; 
(3)  that  there  was  a  continuing  breach  of  the 
repairing  covenant ;  and  (4)  that  the  notioe  ssi  iiud 
umtor  section  14  of  the  Oonveyandng  Act,  1881«  was 
insufficient.— Jaoob  v.  Down,  Ch.D.  atifimg,  J., 
441 ;  [1900]  2  Oh.  156 ;  69  L.  J.  Oh.  493. 

10.  Leeue — Covenant — PubUc-houae  Ucenee — '*  Die- 
continuance  "  o/— "  Asaigna  "—  Onderleaaee,  —  T9u 
lessee  of  a  public-house  covenanted  to  oonduct  the 
business  so  as  to  afford  no  ground  for  '^diaoon- 
tinuinff  the  licence." 

Held,  that,  read  with  the  context,  *'diaoon- 
tinuing"  meant  not  refusing  to  renew  but  forfeiting 
the  licence. 

The  decision  of  the  Oourt  of  Appeal  (46  W.  B. 
386,  [1898]  1  Q.  B.  716)  affirmed.— Bbyabt  v. 
HijrooaE  &  Oo.,  B.L.;  [1899]  A.  0.  442;  81 
L.  T.  96. 

11.  Lease — Covenant— B^irs — ^Bes  judioata— 
Measure  of  damages. — Oertaan  premises  were  <iftt«i«^ 
to  the  predecessors  in  title  of  the  plaintiffB  lor 
sixty-one  years  from  Miohaelmafl,  1837,  sobjeot  to 
covenants  to  repair  and  deliver  up  in  ropair.  Tbo 
premises  were  sub-demised  to  the  predaoeaaQcs  in 
title  of  the  ddendant  subject  to  the  same  oonraoanfeL 

On  the  4th  of  April,  1894,  an  action  wn 
commenced  by  the  plaintifBs  against  the  defendsiit 
for  damages  for  the  breaches  of  the  covenaatii 
and  £1,305  was  recovered,  no  part  of  which  wn 
expended  in  repairing  the  promises. 

On  the  19th  of  September,  1898,  the  tern  <rf  Oa 
underlease  expired,  and  the  plainti£Ei  clairnfid  fta 
sum  that  it  would  cost  to  put  the  premisei  into 
such  state  of  repair  as  the  defendant  would  be 
bound  to  leave  them  at  the  end  of  the  term,  makiB| 
due  aUowanoe  lor  the  sum  of  £1,306  ihsf  ksl 
ivoeived. 


WMdf  Bapottw,  Sept. »,  190a] 

89  Landlord  and  Tenant.  DIGEST. 


Landlord  and  Temani. 


90 


Held,  that  the  previous  aotkm  was  no  estoppel, 
and  that  the  true  measure  of  damages  of  the 
breaches  of  ooveoants  was  the  cost  of  putting  the 
premises  into  the  state  of  repair  in  whioh  the 
tenant  was  bound  to  leave  them  at  the  expiration  of 
the  said  term,  less  the  sum  of  £1,305  and  interest. 
^Bbbktts  v.  Ck>irQT7E8T,  Q,B.D. ;  82  L.  T.  560. 

12.  XeexM — Oovenani — Repairs — TrvaUe — Leau  to 
— Covenant  hy  leasee  to  repair — Occupation  hy  cestui 
•que  trust — Liability  of  cestui  que  trust /or  hreach  of 
trutMe  covenant,— II  lease  of  a  house  contained  a 
covenant  by  the  lessee  for  himself  and  his  assigns 
to  repair,  and  also  a  declaration  that  the  lessee  held 
the  premises  in  trust  for  the  defendant.  The 
defendant  ocoufaed  the  premises  during  the  whole 
of  the  term,  as  it  was  intended  by  the  parties  that 
she  should  do,  and  she  paid  the  rent.  Upon  the 
^expiry  of  the  term  the  premises  were  out  of  repair. 

Meld,  that  the  fact  of  the  defendant  having  the 
'beneficial  interest  in  the  lease  did  not,  either  by 
itself  or  coupled  with  the  fact  of  occupation  by 
her,  create  any  equitable  liability  in  her  for  the 
breach  of  the  lessee's  covenant.  —  Bamagb  t;. 
WoiCAOK,  Q.B.D. ;  [1900]  1  a  B.  116 ;  69L.  J.  a  B. 
40;  81  L.  T.  526. 

13.  LtoBe — Covenant  not  to  asHgn — Forfeiture — 
Equitable  aseignment  —  DedaraUon  of  trust — Con- 
dition against  aasignment  for  benjM  of  eredHore — 
*'  Diapoeing  of  the  land  leased  " — Notice  btfare  aelion 
— Service  on  *'  lessee  **-—Judi4xaure  Act,  1873  (36  &  37 
Vict,  c  66),  s.  24,  suh-seetion  4 — Conveyancing  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  14,  sub-sections  1,  6  (i.) ; 
s.  67,  sub'section  2. — ^By  a  lease  the  lessee  covenanted 
not  to  assign  or  underlet  the  demised  premises 
i^thont  the  consent  of  the  lessor,  and  meate  was 
41  proviso  for  re-entry  on  breach  of  any  of  the 
^)0V8nants,  or  if  the  lessee  should  (inter  alia)  execute 

an  assignment  for  the  benefit  of  his  creditors.  The 
lessee  executed  an  assignment  of  all  his  real  and 
personal  property,  except  that  of  a  leasehold  tenure^ 
to  a  trustee  tor  the  benefit  of  his  creditors,  and  he 
dechured  that  he  would  stand  possessed  of  all  his 
leasehold  uroyeriy  upon  trust  for  the  trustee  and  to 
assign  and  dispose  of  the  same  in  such  manner  as 
the  trustee  should  direct  for  the  purposes  of  the 
deed.  The  trustee  entered  into  possession  of  the 
demised  premises,  but  no  legal  assignment  of  them 
was  executed.  The  lessor  served  upon  the  trustee 
a  notice  alleging  as  ground  of  forfeiture  the  execu- 
-tion  by  the  lessee  of  the  assignment.  In  an  action 
against  the  lessee  to  recover  possession  of  the 
.premises, 

Held,  that,  as  there  had  been  no  legal  assignment 
of  the  premises,  there  had  been  no  breach  of  the 
covenant  against  assignment. 

Held,  also,  that  the  condition  against  assignment 
for  the  benefit  of  creditors  was  not  a  condition 
against  disposing  of  the  land  leased  within  the 
meaning  ox  section  14,  sub-section  6  (t.),  of  the 
-Conveyancing  Act,  1881,  and  therefore  service  of 
notice  on  the  lessee  under  section  14,  sub-section  1, 
was  necessary  before  the  lessor  could  enforce  his 
light  of  re-entry ;  and  that  service  of  the  notice  on 
the  trustee  under  the  deed  was  not  a  sufficient 
compliance  with  the  provisions  of  section  14,  sub- 
section 1,  and  section  67,  sub-section  2,  of  the  Act 

A  condition  against  the  disposing  of  the  land 
leased  within  the  meamng  of  section  14,  sub-section 
S  (i.\  of  the  OonTeyancing  Act,  1881,  means  a 
oondition  which  on  its  face  is  against  the  disposing 
of  the  land  leased. — GmrTLB  v.  Faulkner,  G.A. ; 
£1900]  2  a  B.  267;  69  L.  J.  Q.  B.  777;  82 L.  T. 

14.  Leaso^Covmamt  by  tenant  to  pay  and  dikktirgt 


**^  M  taxes,  rates,  duHes,  and  assessments  ufhateoever  * 
— LiahUi^  to  pay  for  drainage  works  required  b^  iks 
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Viet.  e.  120),  ss.  86,  217;  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict,  c  102),  s$.  64, 
96.^^The  defendant,  who  was  lessee  of  the  plain- 
ti£b,  covenanted  to  pay  and  discharge  all  tazes, 
rates,  duties,  and  assessments  whaiioever  which 
then  were  or  thereafter  should  become  payablafor 
or  in  respect  of  the  said  premises  thereby  demised 
or  any  part  thereof,  whether  parliamentary, 
parochial,  or  otherwise,  except  the  landlord's  ]^ro- 
peH^  tax.  The  vestry  of  the  parish  served  notices 
under  the  Metropolis  Manaigement  Act,  1855, 
requiring  the  drains  to  be  reconstructed  aooordins 
to  the  regulations  of  the  vestry.  It  was  agreed 
between  l£e  parties  that  the  work  should  be  done 
by  the  plaintiffi  without  prejudice  to  their  riffht 
(if  any)  under  the  covenant  to  throw  the  liability 
for  its  cost  upon  the  defendant. 

Held,  that  the  tenant  was  Uable  to  pay  the  cost 
of  the  drainage  works. 

BreU  V.  Boaers,  45  W.  B.  334,  [1897]  1  Q.  B.  525, 
approved.— Faxlow  v.  Stevxnsov,  C.A.,  213; 
[1900J  1  Oh.  128;  69  L.  J.  Oh.  106 ;  81  L.  T.  589. 

15.  Lease  —  Forfeiture — Breach  of  covenant  — 
Notice  to  remedy  several  breaeJies — Validihf — Oonn 
veyaneina  Act,  1881  (44  ft  45  Vict,  c  41),  s.  14  (1). 
— ^A  notice  to  a  lessee  under  the  14th  section  of  the 
Oonvevanoing  Act,  1881,  to  remedy  a  number  of 
alleged  breaches  of  covenant  is  not  bad  merely 
benuse  in  respect  of  one  or  more  of  them  the 
breach  cannot  be  established. 

Lock  V.  Pearce,  41  W.  E.  369,  [1893]  2  Qh.  271, 
followed. 

Horsey  Estate  v.  Steiger,  47  W.  B.  644,  [1899]  2 
Q.  B.  79,  and  In  re  Serle,  46  W.  B.  440,ri898J  1 
Oh.  652,  distinguished.  —  Pannxll  v.  Otty  OF 
London  Brewery  Oo.,  Ch.D.  Buckley,  J.,  264; 
[1900]  1  Oh.  496 ;  69  L.  J.  Oh.  244;  82  L.  T.  53. 

16.  Lease—Insanitary  eondition^Innoeent  mis- 
representation— Bescission — Indemnity — Damages. — 
The  plaintiffs,  who  were  the  lessees  of  certain  pre- 
mises whioh  thev  used  for  the  purpose  of  bceedinff 
prise  poultry,  aUeged  that  they  had  been  induoea 
to  take  the  lease  on  the  representations  of  the 
defendant's  agents  that  the  premises  were  in  a 
sanitary  condition  and  that  the  state  of  repair  of 
thepremises  was  good. 

The  defendant  denied  that  any  such  representa- 
tions were  made. 

The  premises  proved  to  be  in  an  insanitary  con- 
dition and  in  a  bad  state  of  repair. 

Held,  that,  assuming  innocent  misrepresentations 
were  made  which  entitled  the  plaintiffs  to  rescission 
of  their  contract,  they  could  not  claim  to  be  in- 
demnified bj  way  of  compensation  for  injuries  sus- 
tained by  the  insanitary  condition  of  the  premises 
and  occasioned  by  their  entering  into  the  contract. 
Such  compensation  is  in  reality  damages  pure  and 
simple,  and  is  not  the  proper  consequence  ox  rescind- 
ing the  contract. — Whtttingtov  v.  Sxalb-Hatnb, 
Ch.D.  Farwell,  J:  ;  82  L.  T.  49. 

17.  Lease— Minerals— Specific  performance — Un- 
divided moiety — Ineotiveniencc-^An.  aneement  by 
one  of  two  tenants  in  common  of  land  to  make  a 
lease  of  the  minerals  contained  in  his  share  can  be 
enforced  by  spedfio  performanoe. 

Inconvenience  caused  by  the  other  tenant  in  com- 
mon having  granted  a  lease  of  the  minerals  con- 
tained in  his  share  to  another  person  is  not  snflicient 
ground  for  the  court  to  refuse  speoiilo  performance 
m  such  a  case :  Price  v.  Orifflth,  1  De  G.  M.  ft  G. 
80,  distingmshed.— Hbztsb  v.  Psarob,  Ch.D.  Far* 
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wdl,  J.,  330;  [1900]  1  Gh.  341;  69  L.  J.  Oh.  146; 
82L.  T.  109. 

18.  Lease  —  Mortgage  —  Assignee  of  eqwify  of 
redemption — Action  to'  recover  possession  for  breach  of 
covenants  in  lease — Right  of  assignee  to  bring  action — 
** Assign'*  of  lessor— Notice  to  eooecute  repairs--' 
BufficSency  of  wftios — (hnveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  14,  sub- 
section  1,  Z -Judicature  Act,  1873  (36  &  37  VicL  c. 
66),  s.  25,  sub-section  5. — ^The  aaagaee  of  the  equity 
of  redemption,  being  in  receipt  of  the  rente  and 
profits  of  property  which  had  been  demiaed  by  the 
owner  andf  aftorwarda  mortgaged,  is  entitled  under 
section  25,  sab-section  5,  of  the  Jadicatore  Act, 
1873,  to  maintain  in  his  own  name  an  action  for  l^e 
recovery  of  the  property  for  bieadi  of  tiie  covenant 
in  the  lease  to  repair,  under  a  proviso  in  the  lease 
entitling  the  lessor  to  re-enter  for  such  breach. 

Such  assignee  is  an  <<  assign  "  of  the  lessor  within 
the  meaning  of  section  14,  sub-section  3,  of  the 
Conveyancing  Act,  1881,  and  is  therefore  entitled  to 
serve  upon  the  tenants  the  notice  specifying  the 
breach  required  by  section  1  of  that  Act ;  and  such 
notice  is  sufficient,  and  "  sufficiently  specifies  the 
breach  and  requires  its  remedy,"  altiiough  it  does 
not  specify  the  repairs  required  in  each  particiUar 
house--the  property  being  house  property — ^if  it 
gives  in  detail  in  a  schedule  every  repair  that  may 
be  required  according  to  the  condition  of  each 
house,  and  leaves  it  to  the  tenant  to  apply  it  and 
ascertain  what  particular  repairs  are  to  be  done  in 
his  house,— Matthbws  v.  TJshbb,  Q.B.D,;  81 
L.  T.  542. 

19.  Lease — FubUc'Jiouse — Condition  for  re-entry  on 
Uquidation—Forfeiture—Underlessee,  relief  to— Con- 
veyancing Act,  1881  (44  &  45  Vict.  c.  41),  s.  14— 
Conveyancing  Act,  1892  (55  &  56  Vict.  c.  13),  a.  4— 
Waiver. — ^A  voluntary  winding  up  by  a  solvent 
company  for  the  purpose  of  amalgamating  with 
other  companies  works  a  forfeiture  of  a  condition 
for  re-entiy  on  liquidation. 

On  forfeiture  of  the  head  lease  the  court  has 
power,  under  section  4  of  the  Conveyancing  Act, 
1892,  in  granting  relief  to  an  underlessee,  to  vary 
(even  by  way  of  increase)  the  amount  of  rent 
reserved  by  the  underlease. — Bwabt  v.  Fbysb, 
Ch.D.  Kekewich,  J.,  443  ;  82  L.  T.  415. 

20.  Lease— Beservation  of  exclusive  sporting  rights 
—SeverahUity— Ground  Game  Act,  1880  (43  &  44 
Vict.  c.  47),  s.  3.— A  lease  of  a  farm  contained  a 
reservation  to  the  lessor  of  <*the  exclusive  right 
•  .  .  to  enter  upon  the  said  farm  for  tiiie  purpose 
of  sporting  or  otherwise." 

Held,  that  ^e  reservation  was  severable  and  was 
not  wholly  void  as  being  in  contravention  of  the 
Ground  Game  Act,  1880,  and  that  a  person  who, 
with  ^  the  permission  of  the  tenant,  was  shootinff 
partridges  on  the  farm  was  liable  to  be  convicted 
of  trespassing  in  pursuit  of  game. — Staitton  v. 
Bkoww,  Q.BJ).,  333 ;  [1900]  1  a  B.  671 ;  69  L.  J. 
Q.  B.  301. 

21.  Lease— Theatre— Covenant notto assign— Grant 
of  riaht  to  supply  refreshments— Breach— Forfeiture. 
— A  lessee  of  a  theatre  covenanted  not  to  assign  or 
part  with  the  premises,  or  anv  estate  or  interest 
therein,  for  all  or  any  part  of  the  term  thereby 
nanted.  The  lessee  subsequently  granted  to  a 
uiird  person  the  free  and  exclusive  lioenoe  and 
nffht  to  use  the  refreshment  zooms  and  ban  in  the 
said  theatre. 

HeUUthat  the  lessee  had  not  assigned  or  parted 
with  the  premises  or  any  estate  or  interest  therein, 
and  that  oonsequently  there  was  no  forfeiture.— 


— Dalt  v.  Edwardes,  Ch,D.  Kekewich,  J.^  360;  81 
L.  T,  372. 

22.  Lease— Tied  house— Lease  executed  by  lessee 
only — Covenant  running  with  the  land — Assignmea^ 
of  reversion — Evidence—"  Successors  in  business  "— 
32  Hen.  8,  c.  34 — Specific  performance — Conveyandmg' 
Act,  1881  (44  ft  45  Vict.  c.  41),  s.  10.— In  1892  thfr 
defendant  executed  under  seal  an  agreement  with 
B.  (Limited)  to  take  a  yearly  tenancy  of  an  hotel, 
and  covenanted  with  B.  (Limited)  that  he  would 
at  all  times  during  the  tenancy  purchase  of  B. 
(Limited)  or  their  successors  in  business  all  ale, 
beer,  &c.,  sold  or  consumed  either  on  or  off  tiia 
premises.  The  document  was  executed  by  tii» 
defendant  alone. 

In  1899  B.  (Limited)  sold  all  their  property, 
including  the  hotel,  and  the  goodwill  of  thor 
business,  to  the  platntifEs. 

The  defendant  refused  to  purchase  beer,  ale,  &&, 
from  the  plaintiffs  and  bought  from  others. 

On  an  mjunction  by  the  plaintifib  to  restrain  the 
defendants  from  committing  a  breach  of  the  cove- 
nant, it  was 

Held,  that  the  plaintiflb  were  "  succeesorB  in  busi- 
ness "  of  B.  (Limited) ;  that,  although  the  plaintiilii 
could  not  before  the  Judicature  Acts  have  sued  in 
covenant  or  in  assumpsit,  yet,  as  the  defendant 
would  have  no  defence  to  an  action  by  the  plaintift 
for  specific  performance  to  compel  the  defendant  to 
take  the  legal  estate,  the  plaiTitifls  were  entitled  to 
an  injunction :  Walsh  v.  Lonsdale,  21  Oh.  D.  9,  oon- 
siderecL 

It  is  doubtful  whether  the  word  "lease"  in 
section  10  of  the  OonveyanoLDg  Act,  1881,  jnclndas 
an  "  agreement  for  a  lease." 

In  ftTamining  the  defendant  with  respect  to  tiia 
covenant  all^;ed  to  have  been  broken  the  general 
question  ''&ve  you  received  complaints  from 
customers  P  "  was  allowed. — ^Maitohxstrr  Bbmwxbt 
Oo.  V.  OooMBS,  Ch.D.  FarweU,  J. ;  82  L.  T.  347. 

23.  Lease — Underlease — Covenant  for  quiet  a^oy^ 
ment — *'  Without  any  interruption  by  the  landlord  or 
any  person  claiming  through  Atm" — Original  lease 
with  covenant  not  to  assign  or  underlet— Grant  of 
underlease  in  breach  of  covenant — Subsequent  aseigi^ 
ment  of  reversion — Action  of  efectment  by  aseignees  of 
reversion — Consent  of  underlessor  to  judgments— Im 
defendant,  being  the  lessee  of  a  shop  which  he 
covenanted  not  to  assign  or  underlet  without  the 
approval  of  the  landl<^  let  the  premises  to  the 
plaintiff  for  the  residue  of  the  term  without  having 
obtained  such  approvaL  The  sub-lease  contained  a 
covenant  by  the  defendant  that  the  plaintiff  should 
hold  and  enjoy  the  premises  without  anv  inter- 
ruption by  the  defenoant  or  any  person  lawfollj 
claiming  through  him.  Subsequently  the  sapeiior 
landlord  assigned  the  reversion,  and  the  assignens 
brought  an  action  of  ejectment  against  tiie 
defendant,  on  the  ground  that  he  hsd  forfeited 
his  lease  by  breach  of  covenant.  The  defendaBt 
consented  to  judgment  being  signed  against  him» 
and  the  plaintm  was  obliged  to  go  out  of  poeeoseina. 
In  an  action  by  the  plaintiff  against  the  detodant 
for  breach  of  covenant  for  quiet  enjoyment,  Bidlej, 
J.,  gave  judgment  for  the  plaintiff. 

Meld,  on  appeal,  that  there  was  evidence  that  the 
interruption  of  the  plaintiff's  tenancy  was  caused  hy 
the  act  of  the  defendant  in  consentinff  to  a  judg- 
ment boLng  signed  against  him  which  he 
have  resisted;  and  that,  therefore,  the  H'peal  i 
be  dismissed.— OoHXET  v.  TAinrAB,  CJL.^  642* 

24.  Marhd  garden  holding— Improuemenie  Qwi- 
pensation— Special  bargain— Agricultural  IlisiiMwgi 
{England)  Act,  1883(46  &  47  Viet,  c  61),  s.  S7.-nA 
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tenant  who,  by  agreement  with  his  landlord,  ia  to 
reoeive  oompenaation  for  improTements,  and  who 
miffht,  bat  ooesnot,  make  a  claim  for  compensation 
under  the  Agrionltnral  Holdmgs  (Eogland)  Act, 
1883,  is  not  debarred  hj  section  67  of  the  Act  from 
recovering  compensation  nnder  his  agreement. — 
PxABSON  A2n)  rAKSOir's  Abbiteatioi7,  fiE,  Q,B,D», 
IM;  [1899]  2  a  B.  618;  81  L.  T.  289. 

25.  Beat — Ingtalmenta  payable  in  advance — Appor^ 
tionment  Act,  1870  (33  &  34  Vict.  c.  36).  a.  2.— The 
Apportionment  Act,  1870,  only  applies  to  sums 
aooming  dae,  and  not  to  sums  aooraed  dae  at  the 
time  of  the  event  which  necessitates  the  apportion- 
ment.—Ellis  V.  BowBOTHAM,  O.A.,  423 ;  [1900]  1 
Q,  B.  740;  69  L.  J.  Q.  B.  379;  82  L.  T.  191. 

26.  Tenancy  from  year  to  year  not  in  writing — Parol 
agreement  to  give  up  poeeeseion  of  premisee  oi  a  par- 
iicular  date — Surrender  hy  cperaUon  of  law — Estoppel 
by  oonduct—StatfUte  of  Frauds  (29  Oar.  2,  c.  3),  «. 
3. — Under  a  three  years'  agreement  in  writing  the 
defendant  B.  became  tenant  of  certain  premises 
bebngin^  to  the  plaintiff  F.,  and  after  the  expira- 
tion of  his  tenancy  in  March,  1898,  B.  remained  on 
in  possession  as  tenant  from  vear  to  year. 

Li  December,  1898,  B.  asked  F.  to  release  him 
from  his  tenancy,  and  it  was  verbally  agreed  th«t 
B.  shonld  go  out  on  the  24th  of  June  following. 
F.  placed  a  notice  boitfd  on  the  premises  that  the 
same  were  ''  to  be  let,"  and  subsequenUy  sold  the 
premises  to  a  third  party,  who  bought  with  posses- 
sion at  Midsummer,  1899. 

On  the  24tii  of  June,  1899,  the  defendant  refused 
to  give  up  possession. 

In  an  action  of  ejectment  brought  by  F.  against 
B., 

Held,  that  the  plaintiff  was  entitied  to  judgment 
on  two  grounds:  ^1)  Because  the  agreement  of 
December,  althougn  bad  as  an  agreement  to 
surrender  by  reason  of  it  not  being  in  writing,  was 
nevertheless  an  acceptance  of  a  new  tenancy  by  B  , 
which  was  to  end  at  Midsummer,  1899,  and  that 
acceptance  worked  a  surrender  of  the  old  tenancy 
by  operation  of  law ;  and  (2)  because  the  defendant, 
bv  his  conduct  in  standing  by  and  permitting  the 
plaintiff  to  contract  an  obligation  with  the  pur- 
chaser, was  estopped  from  denying  that  his  tenancy 
was  other  than  that  upon  the  footing  of  which  he 
allowed  his  landlord  to  sell  the  property  to  the 
purchaser. — ^Fenitsb  v.  Blaix,  Q.B.D.,  392; 
[1900]  1  a  B.  426 ;  69  L.  J.  Q.  B.  267;  82  L.  T. 
149. 

27.  Waete^Long  Uaae-^DepoeUof  ruthieh-^In^ury 
to  revereum—^JountervaUing  advantage — FMic  Health 
Acts  Amendment  Act,  1890  (63  &  64  Viet.  c.  69), 
e.  26. — ^To  constitute  waste  on  the  part  of  a  tenant 
there  must  be  a  substantial  alteratuxn  of  the  thing 
demised,  resulting  in  an  injury  to  the  inheritance ; 
and  such  an  alteration  is  not  the  less  waste  because 
it  may  result  also  in  some  countervailing  advan- 
tage greater  than  the  injurv. 

Therefore,  where  the  land  demiied  was  low-lying 
land,  and  the  lessee  shot  rublnsh  containing 
vegetable  matter  upon  it,  and  thereby  raised  it 
above  high- water  level,  but  made  it  more  expensive 
to  build  upon,  it  is  no  answer  to  an  actum  for 
waste  to  say  that  it  is  an  advantage  for  building, 
for  the  land  to  be  thus  raised.  The  land  demised 
being  building  land,  the  fact  that  the  existence  of 
vegetable  matter  upon  it  might,  under  the  Public 
Health  Acts,  prevent  the  lessors  at  the  end  of  the 
term  from  building  dwelling-houses  upon  it,  or 
might  put  them  to  the  proof  that  such  vegetable 
matter  was  not  then  existing,  is  an  injury  to  tlie 


inheritance   making  the  shooting  of  the  rubbish 
waste. 

The  fact  that  the  shooting  of  the  rubbish  during 
the  term  would  prevent  the  lessors  at  the  end  of 
the  term  from  deriving  the  special  profit  to  be  made 
by  the  use  of  the  land  in  tins  way,  is  an  injurv  to 
the  inheritance  making  the  shoooting  of  the  rubbish 
waste.— West  Haic  Chasity  Boabb  v.  Bast 
London  Watbbwoses  Ck>.,  Oh.D.  Buckley,  J,, 
284;  [1900]  1  Oh.  624 ;  69  L.  J.  Oh.  267  ;  82  L.  T. 
86. 

28.  Yearly  tenant — Notice  to  quit — AUemative 
notice — **  End  of  current  yearns  tenancy  " — Sufflciency 
of  notice. — A  notice  g^ven  the  24th  of  March,  1898, 
to  a  tenant  from  year  to  year  holding  from  the  26th 
of  March  to  the  26th  of  March  in  each  year,  to 
quit  *'  on  the  24th  of  June,  1898,  or  at  the  end  of 
your  current  year's  tenancy,"  is  a  good  notice  to 
quit  on  the  26th  of  March,  1899,  and  determines 
the  tenancy  on  that  day.— Wbidb  v.  Dyeb,  Q.B.D., 
73;  [1900]  1  Q.  B.  23;  69  L.  J.  a  B.  17 ;  81  L.T. 
463. 

See  also  Bankruptey,  4. 

LINDS  OLAUSBS  AOTS.— See  Arbitration,  3,  4,  7 ; 
Railway,  I,  4. 


LAND  T&ANSFEB  ACT.— See  Administration,  4; 
Practice,  38;  Vendor  and  Parohaser,  14. 

LBASB.  —  See  Foreshore;  Inland  Bevenue,  26; 
Landlord  and  Tenant,  1,  7-23;  Merger,  1,  2; 
Mine,  1-4;  Mortgage,  3,  7,  10,  11;  Practice,  36; 
Probate,  1 ;  Bail  way,  4 ;  Settied  Land,  4-7 ;  Vendor 
and  Purchaser,  4,  16-18. 

tilBBL:- 

1.  ImpuUUion  upon  a  tradesman  in  the  way  of  his 
trade — Criticism  on  manufacture  or  goods. — ^If  the 
only  meaning  which  can  be  reasonably  attached 
to  a  writing  is  that  it  is  a  criticism  upon  the  goods 
or  manufaotore  of  a  trader  it  cannot  be  the  subject 
of  an  action  for  Ubel,  but  an  imputation  upon  a 
man  in  the  wa^  of  his  trade  is  properly  the  subject 
of  an  action  without  proof  of  special  damage. 

Harman  v.  Delany,  2  Stra.  898,  and  Evans  v. 
Harlow,  6  Q.  B.  624,  distinguished  and  approved. 

Whether  in  any  particular  cmc  the  words 
complained  of  are  susceptible  of  a  defamatory 
meaning,  or  are  simply  a  disparagement  of  goods, 
is  for  tne  jury.— Linotype  Oo.  v.  British  Eicpibb 
TypB-SBTTnfa  Machine  Co.,  H.L. ;  81  L.  T.  331. 

2.  Publication  ^Circulating  library —Book  circu^ 
lated  in  ignorance  of  libel  contained  in  it — Negligence. 
— The  proprietors  of  a  ciroolating  library  circulated 
copies  of  a  book  which,  unkno«ni  to  them,  con- 
tained a  libel  on  the  plaintiff.  lu  an  action  for 
Ubel  brought  against  them  by  the  plaintiff,  they 
failed  to  show  that  it  was  not  through  negligence 
on  their  part  that  they  did  not  know  that  the  book 
contained  the  libel  when  they  circulated  it. 

Held,  that  they  were  liable  as  publishers  of  the 
libeL 
Emmens  v.  Pottle,  16  Q.  B.  D.  364,  discussed.— 

YlZBTBLLT    V,    MUDIB*S  SSLEOT  LiBRABT    (LiM.), 

C.A. ;  [1900]  2  Q.  B.  170 ;  69  L.  J.  Q.  B.  646. 
See  also  Oontempt,  2. 

LICENSING  LAW  :— 

1.  Beerhouse — Forfeiture  of  licence  by  conviction 
of  licensee — Application  by  owner  for  temporary 
autJiority — Discretion  of  justices — Grounds  of  refusal 
--Wine  and  Beerhouse  Ad,  1869  (32  &  33  Viet.  c.  27), 
M.  8,  l^—Licensing  Act,  1874  (37  &  38  Vid.  c  49), 
i.  16«-*Where  the  holdar  of  a  besrhonse  lioaaoe 
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wbioh  haa  eodrted  before  and  oontintioaaly  sinoe 
1869  haa  forfeited  his  lioenoe  by  oonvicbon  for 
o£Eieiice8  under  section  15  of  the  Ldoensinff  Aot» 
1874,  and  the  owner  of  the  premises  makes  an 
applioation  nnder  that  section  to  a  oonrt  of  summary 
jurisdiction  for  a  temporary  authority  to  qbxtj  on 
the  business  until  the  next  special  Uoensing  sessions, 
the  justices  in  such  court  have  not  a  general  dis- 
cretion to  refuse  such  application,  and  cannot  ^ 
beyond  the  four  grounos  of  refusal  specified  m 
section  8  of  the  "Vme  and  Beerhouse  Act,  1869. — 
PUOT,  BXPAETB,  Q.B.D.,  29;  [1899]  2  a  B.  607  ; 
81  L,  T.  221. 

2.  Beer1wutt^Licen4»-~Priv%leged  Jiouse—No  beer 
eoldin  hurJiouee — Applioaiion  to  renew  licence--Jur%$' 
diction  of  jtuticee  to  refuse  reneioal — Wine  and  Beer' 
house  Ad,  1869  (32  &  33  Vict.  c.  27),  m.  8,  19.— A 
beerhouse  was  licensed  prior  to  May,  1869,  and 
remained  continuously  licensed  down  to  1898,  but 
no  beer  had  been  sold  in  the  house  for  many  years. 
A  new  tenant,  who  had  become  the  occupier  of  the 
premises  and  who  intended  to  carry  on  the  business 
of  the  beerhouse,  but  to  whom  a  transfer  oi  the 
licence  had  been  refused,  applied  at  the  annual 
Hoensing  meeting  for  a  renewal  of  the  Ucenoe. 

Held,  that  the  justices  had  no  jurisdiction  to 
refuse  the  renewal  on  the  ground  that  no  beer  had 
been  sold  in  the  house  or  that  the  house  was  not 
required  by  the  neighbourhood,  but  that  they  were 
limited  by  section  19  of  the  Wine  and  Beerhouse 
Act,  1869,  to  the  four  grounds  specified  in  section  8 
of  that  Act.— 2LLGKBBLL  V.  Bbszttfobd  Justiobb, 
Q.BJ).,  648 ;  [1900]  2  a  B.  387 ;  69  L.  J.  Q.  B.  748. 
3.  Justicea'-Appedl   to   quarter    aeseions— Costs — 
TaaxaUm  out  of  sessions'- Consent— Order  on  borough 
treasurer  to  pay  costs  of  licensing  justices—Bight  of 
treasurer  to  be  present  at  the  taooation-^urisdiction— 
Licensing  Act,  1828  (9  Geo.  4,  c.  61).  s.  29.— Section 
29  of  the  licensioff  Act,  1828,  provides  that,  in  the 
case  of  an  appeal  &om  the  judgment  of  a  justice  in 
or  concerning  the  execution  of  the  Act  to  the  court 
of  quarter  sessions  having  been  reversed,  "  it  shall 
be  lawful  for  the  court,  if  it  shall  think  fit,  to 
adjudge  and  order  that  the  treasurer  of  the  county 
or  place  in  and  for  which  such  justice  whose  judg- 
ment shall  have  been  so  reversed  shall  have  acted  on 
the  occasion  when  he  shall  have  given  such  judg- 
ment shall  pay  to  such  justice,  or  to  whomsoever  he 
nht^\  appoint,  such  sum  as  shall,  in  the  opinion  of 
such  court,  be  sufficient  to  indemnify  such  justice 
from  all  costs  and  charges  whatsoever  to  which 
such  justice  may  have  heeai  so  put." 

When  a  court  of  quarter  sessions  under  this 
enactment  orders  the  expenses  of  licensing  justices 
to  be  paid  by  the  treasurer  of  the  county  or  place 
for  which  the  justices  acted,  the  amount  of  such 
expenses  ought  not  to  be  taxei^  out  of  sessions  with- 
out the  consent  of  the  treasurer;  and  if,  in  the 
absence  of  such  consent,  the  court  refer  the  taxation 
to  their  derk  of  the  peace,  they  must  adopt  his 
decision  during  the  sessions.  The  treasurer  is 
entitied  to  have  notice  of,  and  to  attend,  the  taxa- 
tion of  the  expenses. 

A  court  of  quarter  sessions  ordered  the  treasurer 
of  a  borough  to  pay  a  sum  of  money  to  the  derk  of 
licensing  justices  whose  judgment,  while  acting  for 
the  borough,  had  been  appealed  against,  for  the 
expenses  to  whidi  he  (the  derk)  had  been  put  in 
supporting  the  judgment  of  the  justices. 

Hdd,  that  the  order  was  bad.— Bbq.  v.  Windeb, 
Q.B.D,,  605;  69  L.  J.  Q.  B.  729. 

4.  Keeping  premises  open  for  sale  of  intoxicating 
Uquor—Liceming  Act,  1874  (37  &  38  Vict.  c.  49),  s. 
9.— Eleven  being  the  dosing  hour  in  B.,  after  that 


hour  five  men  were  in  the  bar  of  an  mi  with 
glasses,  some  of  whidi  were  not  empty.  No  dru* 
had  been  drawn,  and  no  person  had  entered  the 
house  after  deven,  but  both  doors  of  the  mn  were 
open*  m 

Hdd,  that  the  prwnises  were  not  kept  open  far 
the  sale  of  intoxicating  liquors  within  section  9  of 
the  LJoensing  Act,  1874.— Lloyd  #.  Babnxtt, 
Q.B.D. ;  82  L.  T.  804. 

5.  Licence-'Premises  pulled  dovm  for  public  ♦»- 
wrovemmt — Application  for  UoenoRfor  other  premises 
^Notices,  suj^ency  of-Al^e  ^<^' lf28^^ 
4  c   61^.  8.  l^—Wine  and  Beerhouse  Act,  l5t»  ^356 
&  33  vL  c.  27),  s.  1-^Licmsim,  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  40.— The  holder  of  a  hoenww  for 
the  sale  of  intoxicating  liquors   on  and  oS^» 
DremiBes  in  respect  of  a  house  which  was  about 
to  be  pulled  down  for  the  purpose  of  a  puWic 
improvement,   appUed  to  the  justices  in  spwad 
sesnons,  under  section  14  of  the  Alehouse  Act, 
1828,    for  a  similar  licence  in  respect   of  other 
premises  not  theretofore  Uoensed.    The  applMsant 
had  satisfied  aU  the  requirementa  of  section  14  as 
to  the  giving  of  notices,  but  not  the  proviaions  of 
section  40  of  the  Licensing  Act,  1872. 

Hdd,  that  the  notices  were  snfttcient;  th&ttlie 
express  provisions  of  section  14  of  the  Alehouse 
Act,  1828,  as  to  notices  are  not  repealed,  either 
expressly  or  impUedly,  by  section  40  of  the 
licensing  Act,  1872.— Ebq.  v.  Nioholsow,  C.A.,  52 ; 
[1899]  2  Q.  B.  4«5 ;  81  L.  T.*  257. 

6.  Ltcence—B^usal  to  renew—Appeal  to  quarter 
sessions— Power  of  quarter  sessions  to  refuse  renewal 
in  absence  of  evidence— Alehouse  Act,  1828  (9  0«.  4, 
c?  61).  s.  27-Licensing  Act,  1872  (35  &  36  Vid.  c 
94),  s.  42.— Where  the  holder  of  a  licence  appeals 
to  quarter  sessions  from  the  refusal  of  a  general 
annual  lioensmg  meeting  to  renew  his  licence,  the 
quarter  sessions  have  no  power  to  refuse  to  grant  a 
renewal  in  the  absence  of  evidence  in  opposition  to 
the  renewal.— Evans  v.  Conway  Justicbs,  C.A., 
577;  [1900]  2  Q.  B.  224;  69  L.  J.  a  B.  636 ;  82 
L.  T.  704. 

7.  Proprietary  dub— Company  carrying  on  m  dub 
—Sale  of  liquors—Some  shareholders  of  company  nd 
members  of  dub—Necessity  of  licence  for  «ofe  of 
liquors  to  m^embers.—ThQ  proprietor  of  an  owimary 
proprietary  dub,  where  the  refreshments  and  liquon 
sold  to  the  members  are  the  property  of  the  pro- 
prietor, and  where  the  proprietor  gets  the  profit 
from  such  sales,  cannot  sdl  intoxicating  liquon 
to  the  members  of  the  club  without  having  fee 
necessary  licences.  ^       ,      xi.    ru. 

A  limited  company  incorporated  under  tne  l»i- 
panies  Acts  earned  on  the  budness  of  a  dub.  Jtat 
of  the  shareholders  of  the  company  were  membeo 
of  the  dub,  but  there  were  a  few  outside  ahaie- 
holders  who  were  not  members.  The  ref  reahmeots 
and  liquors  were  the  property  of  the  company,  md 
the  profits  (if  any)  from  the  sale  of  such  rmflsh* 
ments  went  to  the  company,  and  not  to  the  dub. 

Hdd,  that  the  company,  being  a  legal  entitf 
distinct  from  the  dub,  and  being  composed  of 
different  members,  could  not  sdl  mtoxioabng 
liquors  or  tobacco  to  members  of  the  dub  wOJMi 
the  requisite  licences.— National  SPOBTora  CLn 
V.  CoPB,  Q.B.D.,  446 ;  82  L.  T.  352. 

8.  Resuwal — Genercd  annual  licensing  meding^ 
Proceedings  where  no  notice  of  opposition— ObjecUom 
^Licensirig  Ad,  1872  (35  &  36  Vid.  c  94),  s.  42.- 
At  the  generd  annual  licensing  meeting  of  • 
division  in  which  a  certain  beerhouse  was  artaatoa^ 
a  report  made  by  the  head  oonstabla  of  the  dime* 
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I  read,  in  whioh  he  asked  that  the  renewal  of  the 
licence  of  the  beerhouse  should  be  withheld  until 
the  adjourned  meeting.  No  notioe  of  opposition 
to  the  licenoe  had  been  served  on  the  lioenoe-holder 
prior  to  the  mheting,  nor  had  he  had  notioe  to 
attend  at  the  meeting.  The  justices  thereupon 
adjourned  the  granting  of  the  licenoe,  and  gave 
notice  to  the  Ucence-holder  to  attend  at  the 
adjourned  meeting. 

Held,  that  an  objection  was  made  within  the 
meaning  of  section  42  (2)  of  the  licensing  Act,  1872, 
and  that  the  justices  had  jurisdiction  to  consider 
the  objection  of  the  head  constable  at  the  adjourned 
meeting.  —  HAWKms  v.  Bbidqwatsb  Justiobs, 
O.B.D.,  687;  [1900]  2  Q.  B.  382;  69  L.  J.  Q.  B. 
663  ;  82  L.  T.  847. 

9.  BaU  of  heer—Sale  at  urUicenaed  place — Traveller 
— Order-— Appropriation — Liceneing  Ad,  1872  (35  & 
36  Vtd.  c.  94),  8,  3.— The  respondent,  a  brewer, 
carrying  on  business  at  L.,  held  a  wholesale  licence 
besides  a  retail  licenoe  in  respect  of  those  premises 
enabling  him  to  sell  beer  for  consumption  off  the 
premises. 

On  the  10th  of  July  his  traveller  called  at  a  house 
in  E.-terrace,  H.,  and  obtained  an  order  for  six 
bottles  of  beer.  He  entered  the  order  in  a 
memorandum  book  he  had  with  him.  Nothing 
more  was  done  at  this  house  by  the  traveller,  and 
the  gfoods  were  delivered  by  the  respondent's 
carter  on  the  14th  of  July.  On  delivering  the 
bottles,  which  were  not  marked  in  any  way  indi- 
cating any  appropriation,  the  carter  took  the 
bottles  from  a  box  which  was  constructed  to  contain 
twelve,  but  whioh  only  contained  the  six  ordered. 
There  was  no  address  or  label  on  the  boxes,  and  the 
beer  was  paid  for  on  delivery,  and  the  appellant 
contended  the  sale  took  place  at  K. -terrace.  It  was 
proved  that  the  practice  was  for  each  traveller  to 
enter  his  orders  in  an  order  book  at  the  licensed 
premises.  The  respondent  himself  entered  all  these 
orders  in  a  private  general  order  book,  and  con- 
tended that  he  accepted  or  rejected  each  order  as 
he  considered  fit.  He  then  entered  them  in  the 
general  delivery  book.  The  justices  considered 
that  there  was  no  side  of  beer  at  K-terraoe,  and 
that  the  sale  and  appropriation  took  place  at  the 
licensed  premises,  and  dismissed  the  summons. 

Held,  allowing  the  appeal,  that  the  justices  were 
wrong.'-CocKBB  v.  McMuLUEN,  Q,B.D, ;  81  L.  T. 
7*4. 

See  also  Landlord  and  Tenant,  10. 

LIGHT.— See  Easement,  1. 

LIMITATION   STATUTES: 

1.  Adverse  possession — RevZ — Set-off— 'WUl — Con- 
etrudion—Real  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c.  27),  M.  34,  ^2^Beal  Property  Limitation 
Act,  1874  (37  &  38  Vict,  c  67).  s.  1.— The  effect  of 
the  Limitation  Acts  of  1833  and  1874  is  that,  where 
a  tenant  has  obtained  an  absolute  title  to  property 
by  reason  of  the  expiration  of  the  statutory  period, 
all  rights  which  the  reversioner  would  have  had  in 
respect  of  the  land  come  to  an  end,  and  rent,  the 
non-payment  of  which  has  given  the  occupier  his 
title,  cannot  be  deemed  to  be  owing. 

Consequently,  rent  in  respect  of  the  period  previous 
to  the  extinguidiment  of  the  landloixl's  estate  can- 
not be  brought  into  account  under  a  hotchpot 
clause  in  his  will. 

Decision  of  North,  J.  ( [1900]  1  Oh.  292),  reversed. 
—Jolly,  Bb,  Gathebcolb  v.  Norfolk,  C.A.,  657. 

2.  Company — Prospectiia — Untrue  datemente  — 
Action  by  shareholder  for  compeneation — Directors* 
Ziahility  Act,  1890  (63  &  64  Vict,  c  64),  a.  3— CVvti  ^ 


Procedure  Act,  1833  (3  &  4  WiU.  4,  c  42),  a.  3.— An 
action  for  compensation  for  loss  or  damage  sus- 
tained by  a  shareholder  in  a  oompany  by  reason  of 
untrue  statements  in  a  prospectus  under  section  3 
of  the  Directors'  LiabiUty  Act,  1890,  is  not  an 
action  '*  for  penalties,  damages,  or  sums  of  money 
given  to  the  party  moved  "  within  the  meaning  of 
section  3  of  3  &  4  Will.  4,  c.  42,  and  consequently 
need  not  be  brought  within  two  years  after  the 
cause  of  action  accrued. 

The  Directors*  Liability  Act,  1890,  does  not 
impose  a  penalty,  but  merely  a  liability  to  make 
oompensation  for  a  loss  sustained. 

In  such  an  action  the  cause  of  action  accrues  and 
the  time  begios  to  run  from  the  time  when  the 
plaintiff  subMribes  for  shares. 

Bemhle,  the  period  of  limitation  would  be  six 
years  under  the  Act  21  Jac.  1,  c.  16. 

Held,  also,  on  the  merits  of  the  case,  that  the 
plaintiff  was  entitled  to  succeed. 

Judgment  of  Eekewich,  J.  (ante,  p.  39,  [1899] 

2  Oh.  623),  affirmed.— Thomson  v.  OLAincoBBis 
(LoKD),  C.A.,  488;  [1900]  1  Oh.  718;  69  L.  J.  Oh. 
337;  82L.  T.277. 

8.  Copyh6ldmanoT---AdmiUanco--ArhitTaTy fine-' 
Fine  assessed  and  demanded  more  than  six  yearis 
after  defendant's  admittance— Accrual  of  lord^s  cause 
of  action — Statutes  of  Limitation  (21  Jao.  1,  c.  16; 

3  &  4  WiU.  4,  c.  42,  s.  3).— P.  was  admitted  tenant 
of  a  ccpyhold  manor  by  M.  on  the  6th  of  April, 
1892.  M.,  as  lord  of  the  manor,  could  by  right  of 
custom  claim  an  arbitrary  fine  from  any  tenant  so 
admitted  by  him,  such  fine  to  be  assessed  by  the 
lord,  and  to  be  reasonable  and  to  be  duly  demanded. 

On  the  2nd  of  September,  1898,  the  fine,  which 
had  not  been  assessed  until  February  of  that  year 
by  M.,  was  duly  demanded;  and,  not  being  paid, 
the  writ  in  the  present  action  to  recoverthefine  was 
issued  on  the  l3th  of  April,  1899,  whereupon  P. 
pleaded  in  defence  the  Statutes  of  limitation. 

Held,  that,  as  it  was  the  admittanoe  by  the  lord 
that  gave  him  the  right  to  demand  the  fine,  the 
action  could  not  be  maintained,  since  the  lord's 
cause  of  action  aoomed  on  the  6th  of  April,  1892,  or 
more  than  six  years  before  the  action  was  brought. 
— MoKOKTOir  v.  Payne,  Q.B.D.,  44;  [1899]  2 
as.  603. 

4.  Dispossessionofland — Interference  from  equivocal 
ads— Beat  Property  Limitation  Ad,  1833  (3  &  4  WUL 
4,  c.  27),  s.  8.— In  order  to  acquire  a  title  to  land, 
which  has  a  known  owner,  by  the  Statute  of 
Limitations,  that  owner  must  have  lost  his  right  to 
the  land  by  being  dispossessed  of  it  or  by  having 
discontinued  his  possession  of  it  (3  &  4  WHl.  4, 
0.  27,  s.  3). 

Such  owner  cannot  be  dispossessed  unless  the 
plaintiff,  who  claims  under  the  statute,  obtained 
possession,  which  involves  an  animus  possidendi — 
t.e.,  occupation  with  the  intention  of  excluding  the 
owner  as  well  as  other  people. 

When  possession  or  dispossession  has  to  be 
inferred  from  equivocal  acts,  the  intention  with 
which  they  are  done  is  all-important. 

Many  years  a«o  the  plaintiffii  placed  gates  at  the 
end  of  a  strip  of  land  belonging  to  the  defendants, 
over  whidi  the  plaintiflb  had  a  right  of  way  only, 
and  they  did  various  equivocal  acts  on  the  strip  of 
land  in  question,  which  was  bounded  on  either  side 
by  defendants*  land* 

Held,  in  the  droumstances  of  the  case  and  upon 
the  evidence  (Jeune,  P.,  duMante),  that  the 
pligtitlffii  had  failed  to  prove  the  acquisition  of  a 
title  to  the  strip  of  lana  in  dispute,  and  that  the 
defendants  h^  Bot  been  dispossessed   for  the 
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Btatntory  period.— Littledalb  v.  Livxspool 
GoLLBQE,  CA.,  177 ;  [1900]  1  Oh.  19;  69  L.  J.  Oh. 
87 ;  81  L.  T.  564. 

5.  Powers  of  appointment  under  settlement — Money 
charged  on  lands—Exprees  trust— Beal  Property 
Limitatum  Acty  1874  (37  &  38  Vict.c.  67),  ss.  8,  10— 
Wills  Act  (7  Win.  4  &  1  Vict.  c.  26),  s.  27— 
Residuary  bequest  in  will — Assets — Administration, — 
Powers  of  appointment  over  two  separate  sums  of 
£2,000  were  given  to  A.  H.  and  G.  W.  respectively, 
the  money  to  be  raised  on  the  death  of  each  by 
trustees  on  an  estate  whicli  they  held  in  trust  for  a 
term  of  500  years.  G.  W.  died  in  1860  and  A.  H. 
in  1886.  The  money  was  not  raised  on  the  death 
of  either.  An  action  was  brought  within  twelve 
years  of  the  death  of  A.  H.  to  have  both  sums  of 
£2,000  raised. 

Held,  that  though  the  trustees  could  enter  to 
raise  the  £2,000  due  on  the  death  of  A.  H.,  they 
could  not  raise  the  £2,000  due  on  the  death  of 
G.  W.,  as  the  right  to  raise  that  was  barred  by 
section  10  of  the  Beal  Property  Limitation  Act, 
1874. 

Held,  further,  that  the  gift  of  residue  in  the  will 
of  A.  H.  operated  as  an  appointment  of  her  £2,000, 
and  that  tiiis  sum  was  applicable  for  payment  of 
her  debts  and  legacies.— uabtlby.  Be,  Williams 
v.  Williams,  Ch.D.  North,  J.,  245  ;  [1900]  1  Oh. 
162;  69  L.  J.  Oh.  79 ;  81  L.  T.  804. 

6.  Public  authority — "  Within  six  months  of  ceasing 
of  injury  or  damage  **^Faial  Accidents  Act,  1846 
(Lord  Campbell* s  Act)— Negligence— Public  Authorities 
Protection  Act,  1893,  a.  1  (a).— The  injury  or 
damage  in  respect  of  which  an  action  lies  under 
Lord  OampbelPs  Act  is  the  injury  or  damage  to  the 
deceased  by  the  act,  neglect,  or  default  which 
caused  his  death,  and  not  the  injury  or  damage 
resulting  from  his  death  to  the  plaintiff. 

Held,  therefore,  that  where  the  action  is  brought 
against  a  statutory  body  the  period  of  six  months 
within  which  section  1  (a)  of  the  PubUc  Authori- 
ties Protection  Act,  1893,  requires  it  tc  be 
commenced  must  be  calculated  from  such  act, 
n^lect,  or  default,  or  in  case  of  continuance 
of  injury  or  damage  to  the  deceased,  from  the 
ceasing  thereof.— Markey  v.  Tol-wobth  Joint 
Hospital  District  Board,  Q.B.D.\  69  L.  J. 
a  B.  738. 

See  also  Bond ;  Oompany,  6 ;  Mortgage,  8. 

LOOAL  GOVEENMBNT:— 

1.  Bye-law— Betting— Local  Government  Act,  1888 
(61  &  52  Vict.  c.  41).  s.  16— Municipcd  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  23— Metropolitan 
Streets  Act,  1867  (30  &  31  Vict.  c.  134),  s.  23.— A 
bye-law  that  "  No  person  shall  frequent  or  use  any 
street  or  other  pub'ic  place,  on  behalf  either  of 
himself  or  any  other  person,  for  the  purpose  of 
bookmaking,  or  betting,  or  wagering,  or  agreeing 
to  bet  or  wager  with  any  person,  or  paying,  or 
receiving,  or  settling  bets,"  is  a  bye-law  for  the 
good  government  of  the  district,  and  is  valid  under 
a  statutory  power  for  the  local  authority  to  make 
bye-laws  for  the  good  government  of  the  district. 
Nor  is  such  a  bye-law  repugnant  to  section  23  of 
the  Metropolitan  Streets  Ac^  1867,  which  prohibits 
three  or  more  x)ersons  assembling  together  in  a 
street  for  the  purpose  of  betting. 

White  V.  Morley,  47  W.  E.  583,  [1899]  2  a  B. 
34,  approved.— Thomas  v.  Stjttkrs.  C.A.,  133; 
[1900]  1  Oh.  10 ;  69  L.  J.  Oh.  27 ;  81  L.  T.  469. 

2.  Corporation — Municipal  corporation — Accounts 
— Elective  auditor — Municipal  accounts — Accawnts  of 
urban  sanitary  authority-^Bemuneration  of  cwditor 


—Duty  of  auditor-^Mwnieipal  Oorporatiafu  Ati,  1883 
(45  &  46  Vict.  c.  50),  ss.  25,  27  (1)— PiiWc  HeaUk 
Act,  1875  (38  &  39  Viet,  c  55),  s.  246.— A  eLedm 
auditor  of  a  bcvongh  is  not  entitled,  vndor  Oe 
Municipal  Oorporations  Act,  1882,  to  anyremmiea- 
tion  for  his  services. 

The  duty  of  an  auditor  of  the  aoooants  of  a 
corporation  as  urban  sanitary  authority,  under 
section  246  of  the  Public  Health  Act,  1875,  is  not 
confined  to  a  mere  examination  of  vouohfln,  baft 
extends  to  the  consideration  whether  aw  ol  the 
payments  which  have  been  made  are  megal  or 
improper.— Thomas  v.  Dsyohpo&t  CoaFoaATiinr, 
C.A.,  89;  [1900]  1  a  B.  16;  69  L.  J.  Q.  B.  51 ; 
81  L.  T.  427. 

3.  Costs  as  between  solicitor  and  client  —  PuhUe 
right  of  way — Action  of  trespass — Perean  adtifig  under 
direction  of  local  authority — PuUic  Authoritiee  Pro- 
tection Act,  1893,  s.  1  {b)— Local  Oavemmeni  Aci^ 
1894  (56  &  57  Vict,  c  73),  s.  26.— A  pahlio  right 
of  way  having  been  obstructed  by  the  owxier  of  the 
land  through  which  it  ran,  the  county  ooundl 
passed  a  resolution,  under  section  26  of  the  Local 
Government  Act,  1894,  that  the  powers  and  daties 
of  t^e  cUstrict  council,  who  had  failed  to  take 
proceedings  to  protect  the  right  of  way,  thoold 
be  transferred  to  them.  The  county  oonnoQ  then, 
under  an  arrangement  with  the  owner  of  the 
land,  directed  the  defendants,  two  of  ttieir 
officials,  to  drive  along  the  way  so  as  to  enable  ilie 
question  of  the  pubuc  right  to  be  raised.  Tbs 
landowner  brought  an  action  of  trespass  against 
the  defendants,  in  which  the  latter  obtained  judg- 
ment. 

Held,  that  the  defendants,  in  committing  the 
aUeg^  trespass  by  the  direction  of  the  county 
couDcil,  were  acting  in  pursuance  of  the  pnblio 
duty  of  protecting  public  rights  of  way  imposed 
upon  the  local  auti^ority  by  section  26  of  the  Local 
Government  Act,  1894,  and  were  therefore  entitled 
to  their  costs  as  between  solicitor  and  dient  under 
section  1  of  the  Public  Authorities  Protectum  Act, 
1893.— Grbenwbll  v.  Howell,  C.A..  307 ;  [1900] 

1  Q.  B.  535;  69  L.  J.  a  B.  461 ;  82  L.  T.  183. 

4.  County  fund — County  rate — Military  aid  far 
suppression  of  riots — Maintenance  of  troops — Man- 
damus.— ^The  justices  of  a  county,  having  applied 
to  the  military  authorities  to  send  soldiers  into  the 
county  for  the  purpose  of  suppressing  riots,  made 
arraugements  with  tradesmen  for  the  housing  and 
lodging  of  the  soldiers  at  certain  agreed  rates  of 
payment,  and  pledg^  the  credit  of  tiie  county  for 
such  payment. 

Held,  that  the  tradesmen  were  not  entitled  to  a 
writ  of  mandamus  to  the  county  oounoil  to  make 
such  payment  out  of  the  county  fund — Rse.  «. 
Glamorgan  CouirrY  Council,  C.A.,  112 ;  [1899] 

2  a  B.  536 ;  81  L.  T.  372. 

5.  Expenses — Bates — Asylums  hoard — Omtritm- 
tions  from  county  and  county  boroughs — Apporium-^ 
ment — Bateahle  vidues  —  Assessahh  values  —  Locd 
Oovemment  Act,  1888  (51  &  52  Vict.  c.  41),  s,  33, 
sub-section  2— Agricultural  Bates  Act,  1896  (59  ft  60 
Vict.  c.  16),  ss.  1,  2,  3,  5,  9.— By  a  local  Act  passed 
in  1891  it  was  enacted  that  the  Lancashire  A^lami 
Board,  whidi  was  thereby  constituted,  should,  Ht 
the  purpose  of  raising  the  annual  sum  required  for 
payment  of  the  expenses  incurred  by  them,  obtsm 
contributions  from  the  county  and  the  comity 
boroughs  in  proportion  to  the  respective  ratosbk 
values,  as  ascertained  under  section  33  of  the  Looul 
Government  Act,  1888,  of  the  county  and  ooanif 
boroughs. 
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Held,  that,  on  the  passmg  of  the  Agiionltural 
Bates  Act,  1896,  the  proTiiions  of  that  Aot  did  not 
make  it  the  duty  of  the  asylums  board  to  divide  l^e 
sum  required  by  them  in  proportion  to  the  assess- 
able Talues  of  the  county  and  the  oountv  boroughs 
as  ascertained  under  that  Act,  but  that  it  was  still 
their  duty  to  divide  it  in  proportion  to  the  rateable 
▼aloes  as  ascertained  under  section  33  of  the  Local 
Government  Aot. 

Judgment  of  Bruce  and  Bidley,  JJ.  (47  W.  B.  361, 
[1899]    1    Q.    B.    759),    reversed.  —  Lakgashibb 

ASYX<T7MS   BOABD  V,  MaNOHBSTBB   (MaYOB),  O.A.. 

356;  [1900]  1  Q.  B.  458;  69  L.  J«  a  B.  234;  82 
L.  T.  1. 

6.  Highway — Liability  to  repair  ratione  tenuree^ 
Recovery  of  expends  incurred  by  district  cotmcil  in 
effecting  renairs — Local  Oovemment  Act,  1894  (56  &  57 
Vict,  c.  73),  8,  25,  eub-^ecHon  2. — ^Proceedings  under 
section  25,  sub-section  2.  of  the  Local  Government 
Act.  1894,  to  enforce  liability  to  repair  a  highway 
ratione  tenurce  must  be  taken  against  the  occupier 
of  the  land  charged  with  the  repair,  and  not  against 
the  owner. 

Ouckfieid  Rural  District  Council  v.  Goring,  46 
W.  B.  541,  tl898]  1  Q.  6.  865,  affirmed.— 
Davbntry  Distbiot  Counoil  v.  Pabkeb,  C.4.,  68 ; 
[1900]  1  Q.  B.  1 ;  69  L.  J.  a  B.  105 ;  81  L.  T.  403. 

7.  Parish  council — Mandamus — Costs  of  action — 
Stinction  of  action  by  parish  meeting — Consent  to  incur 
expenses  over  3d.  in  the  pound. — By  section  11  of  the 
Local  Government  Aot,  1894,  a  parish  council 
cannot,  without  the  consent  of  the  parish  meeting, 
incur  expenses  or  liabilities  which  will  involve  a 
rate  above  3d.  in  the  pound  for  any  year,  and  the 
sum  raised  by  the  council  in  any  year  is  not  to 
exceed  6d. 

An  action  was  brought  by  the  parish  council  in 
which  they  were  unsuccessful,  and  they  incurred 
costs  to  the  successful  defendant  amounting  to 
£92  14s.  lOd.  A  rate  of  3d.  would  realise  £54  12s., 
and  since  March,  1899,  when  the  financial  year 
began,  precepts  had  been  issued  for  £52,  £25  of 
which  went  to  defray  the  conncil*8  costs,  and  the 
balance  in  parish  expenses. 

After  a  rule  nisi  for  a  mandamus  to  the  council  to 
issue  their  piecept  to  the  overset  rs  to  pay  the  sum 
due  to  the  defendant  for  costs,  two  parish  meetings 
were  caUed,  but  the  necessary  resolutions  were  not 
passed  to  raine  the  extra  3d.,  owing  to  the  small 
attendance. 

Held,  that  as  no  information  was  forthcoming  as 
to  the  proceedings  before  the  action  was  com- 
menced, it  must  be  assumed  consent  was  given, 
and  the  rule  must  be  made  absolute. — Bbo.  v. 
Stoke  Pabish  Cotthoil,  Q.B.D.  ;  82  L.  T.  198, 

8.  Public  health — Arbitration — "  FM  compensa- 
tion "—Practice—Public  Health  Ad,  1875  (38  &  39 
V.ct.  c.  55),  8.  308.— The  **full  compeosation,"  to 
which,  by  section  308  of  the  Public  Health  Act, 
1875,  any  person  who  sustains  damage  by  reason  of 
the  exercise  of  the  i>owers  of  the  Act,  in  relation  to 
any  matter  ss  to  which  he  is  not  himself  in  default, 
is  entitled,  is  confined  to  costs  as  taxfd  between 
party  aLd  part^,  and  does  not  include  other 
6:raiense8  reasonably  and  properly  incurred. 

The  appellant  was  owner  of  premises  in  a  borough 
of  which  the  reepondents  were  the  local  authority. 
The  ret por dents  heived  a  notice  requiring  him  to 
abate  a  ruisauce  on  his  premises,  and  made  a  com- 
plaint to  justices,  who  ordered  him  to  comply  with 
the  notice.  He  appAaled  to  quarter  sessions,  and 
the  appeal  was  dismissed,  subject  to  a  case  for  the 
opinion  of  the  High  Court.  The  High  Oourt 
ordered  that  the  order  of  quarter  sessions  dismissing 


the  appeal  be  quashed  with  costs,  and  that  the 
respondents  pay  to  the  appellant  his  costs  of  the 
appeal  to  the  ^gh  Oourt,  to  be  taxed.  The  costs 
of  the  two  appeals  were  taxed,  and  paid  to  the 
appellant.  In  prosecuting  his  appeals  the  appel- 
limt  reasonably  incurred  greater  expenses  than 
those  he  received  from  the  resjionaents.  The 
appellant  claimed  the  difference  between  the  taxed 
costs  of  the  two  appeals  and  the  amount  so  ex- 
pended, and  he  also  claimed  the  costs  of  defending 
himself  before  the  justices. 

On  a  special  case  stated  by  an  arbitrator  acting 
under  section  308, 

Held,  that  the  words  "  full  compensation  "  were 
confined  to  costs  which  had  been  taxed  and  were 
recoverable  as  between  the  parties,  and  the  appel- 
lant was  not  entitied  so  recover. 

Decision  of  the  Divisional  Court  ([1900]  2  Q.  B. 
104)  affirmed.— Babnett  v.  Eooles  Cobpobation, 
CA. ;  [1900]  2  a  B.  423 ;  69  L.  J.  a  B.  556. 

9.  Public  health — Compulsory  purcJiose  of  land 
— User  J  or  different  purpose — Order  of  Local 
Government  Board  — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  56),  s.  175.— A  direction  by 
the  Local  Government  Board  under  section 
175  of  the  Public  Health  Act,  1875,  that 
land  which  has  been  acquired  by  a  local  authority 
for  specific  purposes,  but  is  not  required  for  those 
purposes,  shall  not  be  sold,  cannot  authorize  a 
permanent  user  of  the  land  for  purposes  other  than 
those  for  which  it  was  ori^nally  acquired. 

Decision  of  Kekewioh,  J.  (reported  ante,  p.  69, 
[1900]  1  Ch.  51),  affirmed.— Attobnby-Gbnb&al  v. 
UANWELL  Urban  Distbiot  Cottnoil,  C.A.,  690 ; 
82  L.  T.  778. 

10.  Public  health'-Continuing  offence-—  Work 
executed  in  contravention  of  bye^law — Continuance  in 
same  state  —BuUder  without  power  to  remedy  breach — 
Public  HeaUh  Act,  1875  (38  &  39  Vict.  c.  55),  a.  158. 
—By  the  Public  Health  Act,  1875,  s.  158,  where 
the  execution  of  any  work  is  an  offence,  in  respect 
whereof  the  offender  is  liable  in  respect  of  anv  bye- 
law  to  a  penalty,  the  existence  of  the  work  during 
its  continuance  in  such  a  form  and  state  as  to  be  in 
contravention  of  the  bye-law  shall  be  deemed  to  be 
a  continuing  offence. 

A  builder  was  convicted  for  building  a  house 
without  sufficient  air  space,  contrary  to  a  bye-law. 
The  builder  was  not  the  owner,  and  had  not  been 
in  possession,  nor  had  any  right  to  go  on  the 

E remises  after   the    conviction.     Afterwards    the 
uilder  was  prosecuted  for  a  continuing  offence  in 
respect  of  the  continuance  of  the  work  in  the  same 
state,  in  contravention  of  the  bye-law,  and  con- 
victed. 
Od  a  case  stated, 

Held,  that  the  builder,  having  no  power  to 
remedy  the  breach  complained  of,  was  not  guilty 
of  a  continuing  offence,  and  the  conviction  was 
wrong.— WxLSH  &  Son  v.  West  Ham  Oobpoba- 
TION,  Q.B.D. ;  [1900]  1  Q.  B.  324 ;  69  L.  J.  a  B. 
114;  82L.T.  262. 

11.  Public  health — Sanitary  expenses — Capital  or 
income — Leasehold  houses — Equitable  tenant  for  life — 
Repairs — Ground-rent — Public  Health  {London)  Act^ 
1891  (54  &  55  Vict.  c.  16)— Dangerous  structures 
notic&— London  Building  Ad,  1894  (57  ft  58  Vict, 
c  ccxiii.),— There  is  no  distinction  in  the  position  of 
an  equitable  tenant  for  life  of  leaseholds  where  the 
property  is  sub-let  at  a  rack-rent,  and  where  it  is 
sublet  at  an  improved  ground-rent;  as  between 
tenant  for  life  and  remainderman  the  cost  of  com- 
plying with  a  sanitary  notice  under  the  Public 
Healui   (London)    Act,    1891,  and   a   dangerous 
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stmotaxes  notioe  under  the  London  Bnfldlng  Aot, 
1894,  \b  chargeable  against  inoome.-— Ooplasd'b 
SBTmEMBNT,  Rb,  Johbs  V.  Oakdbw,  Ch.D.  Byrne, 
J.;  [1900]lCh.326;69L,J.Oh.240;82L,T.194. 

12.  Public  health — Sewer — AUeraUon  of  premisee 
hy  oumer — Owner  required  by  heal  auihorUy  to  do 
work  which  they  are  liaJ>le  to  do — Work  dtme  as  a 
volunieer'-Bight  of  oumer  to  recover  co$t.—Tho 
owner  of  a  hoiue  who  was  enlarging  his  premises 
was  reqnired  by  the  local  authority's  surveyor 
(amongst  other  things)  to  take  up  and  relay  the 
back  drain  of  the  house  (which  was  in  fact  a  sewer) 
and  to  construct  an  intOTception  chamber  or  man- 
hole, and  these  works  the  owner,  upon  being  told 
that  they  must  be  done,  though  no  actual  steps 
were  taken  to  enforce  their  execution,  agreed  to  do 
under  protest  and  did  do  under  the  dire^Sion  and  by 
order  of  the  surveyor  of  the  local  authority,  but 
without  any  legal  proceedings  being  taken  against 

'  him  and  without  serious  tueat  of  such  proceed- 
ings. The  liability  in  law  for  carrying  out  these 
works  rested  on  the  local  authority.  In  an  action 
by  the  owner  to  recover  the  cost  of  the  works  from 
the  local  authority  on  the  ground  that  he  was 
compelled  by  them  to  do  works  which  the  local 
authority  were  compellable  by  law  to  do, 

Held,  that  the  owner»  in  the  execution  of  these 
works,  was  acting  as  a  volunteer  and  not  under 
compulsion,  and  was  therefore  not  entitled  to  re- 
cover, although  without  legal  proceedings  or  the 
threat  of  such  there  may  be  sufficient  compulrion  to 
prevent  a  person  being  regarded  as  a  vomnteer. — 
Ellis  v.  Bbohley  Dibtbiot  OoinrciL,  Q.B,D. ;  81 
L.  T.  224. 

13.  Pui>lie  heaUh—Sewer—brainage^Bighi  to 
pollute  vfateroouree — 40  &  41  Vict,  c.  aajccvi.,  «.  134. — 
A  private  Act  of  Parliament  enacted  that  '*no 
pfltson  shall  without  the  consent  of  the  com- 
missioners  .  •  .  open  any  new  drain  or  other 
work  into  any  of  the  drainage  works  of  the  com- 
missioners •  •  •  and  no  person  shall  cause  any 
filthy  or  unwholesome  water,  or  washings  of  manu- 
factories or  mines,  or  other  foul  or  poisonous  liquid 
to  flow  into  any  watercourse  within  the  jurisdiction 
of  the  commissioners/'  and  imposed  penalties  for 
the  violation  of  the  prohibitions.  The  section  con- 
tained a  proviso  that  "  this  section  shall  not  applv 
to  any  person  having  a  legal  right  to  cause  such 
water,  washing,  or  liquid  as  aforesaid  to  flow  into 
any  existJng  nver,  stream,  or  watercourse." 

Before  and  at  the  time  of  the  passing  of  the  Act 
the  sewi^  of  a  town  flowed  into  a  tidid  river  with- 
in the  jurisdiction  of  the  commissioners.  The 
urban  sanitary  authorihr  proposed  to  remodel  their 
system  of  drainage,  and  to  miake  a  new  outfall  into 
the  river,  in  place  of  those  previously  existing. 

Held,  tha^  assuming  the  tidal  river  to  be  a 
watercourse  within  the  meaning  of  the  Act,  the 
case  fell  within  the  above-mentioned  proviso,  and 
that  the  commissioners  had  no  power  to  prevent 
the  carrying  out  of  the  new  drainage  works.  The 
exemption  in  the  proviso  is  not  to  be  restricted  to 
the  precise  amount  or  manner  of  pollution  going  on 
at  the  time  of  the  passiog  of  the  Act.— Sombbsxt 

DrAINAGB  Ck>MMISSI0NBB8  V.  BBIDGWATKR  OoB- 
POBATION,  H.L. ;  81  L.  T.  729. 

14.  Public  health — 8eu>er — Neglect  to  cleanse  sewers 
— Nuisance — Action  against  local  authority — PMic 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  19, 
299. — ^Where  a  local  authority  has  neglected  to 
perform  the  duty  imposed  upon  them  by  section  19 
of  the  Public  Health  Act,  1875,  of  properly 
deansing  the  sewers  vested  in  them,  and  damage  is 
thereby  caused  to  an  individual,  an  action  wiu  lie 


a||aiiist  the  local  aatliority  at  ilie  suit  of  the 
injured. 

Decision  of  Mathew,  J.  {ante,  p.  191),  affirmed.— 
Babov  v.  Pobtsladi  Dibtbiot  CoTman.,  O.A.,  641. 

15.  Public  heaUh  — Sewer  ^Sewage  maUer-- 
PoUuHon— Trade  efflunO—Bivers  PoUuiion  PretmnUom 
Act,  1876  (39  &  40  Vid.  c.  15)— West  Biding  of 
Yorkshire  Bivers  Ad,  1894  (57  &  58  Vict.  c.  dxm.), 
ss.  9,  lO—PMic  HeaUh  Act,  1875  (38  &  39  Viet,  c 
55),  ss.  17,  2l'-Public  HeaUh  Amendment  Act,  1890 
(53  ft  54  VicL  o.  59),  s.  17.— Where  a  preKS^ve 
right  exists  to  discharge  drainage  into  a  sewer, 
trade  effluent  may  also  oe  discharged,  and  a  local 
authority  has  no  right  to  cut  off  the  oonneotion  of 
the  drain  and  the  sewer,  although  as  a  matter  of 
fact  the  discharge  may  prejumoially  affect  Oe 
discharge  of  the  sewage  matter. — Bastwoqd  v. 
HoNLBY  CoinrGiL,  Oh.D.  Byrne,  J.,  614 ;  [1900]  1 
Oh.  781 ;  69  L.  J.  Oh.  470. 

16.  Public  healih — Sewer--^  Vesting  in  local  authorOg 
— "  Sewers  made  by  any  person  for  his  own  profit" — 
Public  HeaUh  Act.  1875  (38  &  39  Vict,  c  55),  s.  13, 
suh-section  1. — ^A  drain  was  made  by  the  owner  of  a 
quairy  for  the  purpose  of  colleotixig  and  oaRjing 
oS  surface  water  comiog  on  to  his  land  and  pre> 
venting  it  from  running  over  the  quairy.  By 
means  of  the  drain  the  quarry  could  be  more 
economically  and  conveniently  woxked  than  if  the 
water  were  allowed  to  spread  over  it. 

Held,  that  the  drain  was  a  sewer  made  fay  a 
person  for  his  own  profit  within  the  meaning  of 
section  13,  sub-section  1,  of  the  Publio  Healtii  Aot» 
1875,  and  did  not  vest  in  the  local  anthority  of  Qib 
district. 

Decision  of  the  Divisional  Oourt  ([1899]  1  a  B. 
979)  reversed. 

(Orovsddle  v.  Sunbury-on'Thames  Urban  CfoumcU^ 
1898J  2  Oh.  515,  approved.— SYinn  v.  Sowsbbt 
Jbban  Dibtbiot  Ooxtnoil,  C.A.;  [1900]  1  Q.  B. 
584;  69  L.  J.  Q.  B.  464 ;  82  L.  T.  177. 

17.  Puldie  liealth  —  Street  —  Pavtft^  eoDpenses — 
Alteration  of  width  of  earriage-way  and  footway^ 
Puhlie  HeaUh  Act,  1875  (38  &  39  Vid.  c  55),  «.  150. 
— An  urban  authority  has  no  power  under  aeotian 
150  of  the  PabUc  Health  Act,  1875,  when  paving 
and  making  good  a  street,  to  idter  the  width  of  liM 
carriage-way  and  footway. —Bobebtsov  v.  Bbistol 
(DLlyob),  C.A.,  498 ;  [1900]  2  a  B.  198 ;  69  L.  J. 
aB.  590;  82L.  T.  516. 

18.  Public  healthr— Street— Private  stred  warh- 
Charge  of  expenses  on  frontager's  premises — Dait 
from  which  charge  takes  effed — **  CompldUm  of 
works**  or  "final  apportionment** — Vendor  and 
purchaser — '*  Outgoings" — Implied  covenant  agaitui 
incumbrances— Private  Sired  Works  Ad,  1892  (55  k 
56  Vid.  c  57),  ss.  1,  12,  13.— The  apportioned 
expenses  of  private  street  works  executed  under  ^ 
Pnvate  Street  Works  Act,  1892,  become  a  charge 
on  the  premises  affected  thereby  as  from  the  date  cf 
the  completion  of  the  works,  and  not  merely  ss 
from  the  date  of  the  final  apportionment. 

If,  therefore,  the  premises  are  sold  free  from 
incumbrances  after  the  completion  of  the  works, 
but  before  the  date  of  the  final  apportionment,  the 
sum  finally  apportioned  thereon  is  payable  by  the 
vendor. 

Decision  of  Eekewich,  J.  (ante,  p.  6),  affirmed.— 
Stooe  v.  MbJiKIN,  O.A.,  420;  [1900]  1  Oh.  683; 
69  L.  J.  Oh.  401 ;  82  L.  T.  248. 

19.  Public  health— Water  sup^y—Distrid  ooumal 
— Biparian  owner — Biver — Water  rights — Pmbttc 
HeaUh  Ad,  1875  (38  &  39  VieL  c  55),  si.  51,  832.- 
A  local  anthority  has  no  power  either  aa  a  i' 
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owner  or  under  the  PaUio  Health  Act,  1875,  to 
affect  the  flow  of  a  atream  for  the  purpoBe  of 
supplying  its  district  with  water  if  therighteof  a 
lower  riparian  owner  are  thereby  infringed,  even 
though  audh  riparian  owner  sustained  no  actual 
damage. 

DeSsion  of  Kekewioh,  J.  (47  W.  B.  376,  [1879] 
1  Oh.  583),  affirmed.  —  Bobmrts  v.  Gwybfai 
DiSTBiOT  GoiTNOii.,  C.A.,  51;  [1899]  2  Oh.  608; 
81  L.  T.  465. 

20.  Public  Jiealih — Waier-tower  erected  hy  company 
under  special  Ad'^Non'^oviMpUance  of  undertahen 
with  hye-lawa  under  Public  Health  Act,  1875  (38  & 
89  Viet.  c.  55),  $.  Ul^Juriidiction  of  councU  to 
enforce  hye^law.— The  TJokfleld  Dirtarict  Ooundl 
laid  two  informations  aaainst  the  respondent 
water  company  for  haring  began  to  build  a  water- 
tower  without  giving  any  of  the  notices  prescribed 
by,  or  in  any  otherwise  complying  with,  the 
provisions  of  certain  bye-laws  made  ay  the  coundl 
under  powers  conferred  on  them  by  the  Public 
Health  Act,  1875. 

The  justices  dismissed  the  informations  on  the 
ground  that,  as  the  erection  of  the  water-tower 
was  enreasly  authorLeed  by  the  company's 
private  Act  of  1897  the  bye- laws  did  not  apply. 

Held,  that  the  justices  were  wrong.  The  special 
Act  was  merely  to  enable  the  respondent  com- 
pany to  build  the  water-tower  on  land  belonging 
to  someone  else,  but  being  so  empovrared  they 
were  then  in  the  same  position  as  a  private 
person  intending  to  erect  a  building  on  his  own 
land,  and  under  a  similar  obligation  to  comply 
with  bye-laws  duly  made  under  £e  Public  Health 
Act,  1875,  which  Act,  although  not  expressly 
incorporated  in  the  respondent  company's  private 
Act  of  1897,  must,  in  the  absence  of  any  expression 
to  the  contrary,  be  held  to  apply. 

Held,  also,  that  there  was  no  such  inconsistency 
between  the  powers  conferred  by  the  special  Act 
of  1897  upon  the  respondents  to  erect  their 
tower  and  the  provisions  of  the  Public  Health  Act, 
1875,  empowermg  the  appdlants  to  make  bye-laws, 
as  would  support  an  inference  that  the  latter  had 
been  repealed. — TJgkfikld  Distbiot  Oouwcil  v. 
Ceowbokough  Watrb  Oo.,  Q.B.D,,  63;  [1899] 
2  aB.  664;  81  L.  T.  539. 

21.  BaUng — Drill  hall — Not  used  eaedunvdy  cu 
euch — JueticeB-^dummona  to  enforce  rate — Volunteer 
Act,  1863  (26  &  27  Viet.  e.  65),  a.  26.— A  volunteer 
drill  hall,  besides  being  used  for  the  purposes  of 
the  battalion,  was  let  for  concerts  and  other  enter- 
tainments. It  was  assessed  in  the  valuation  list, 
and  district  rates  were  levied  in  respect  of  it. 
There  had  been  no  appeal  against  such  assess- 
ment. 

On  a  complaint  to  recover  the  amount  of  the 
district  rates. 

Held,  that  the  justices  were  bound  to  issue 
process  for  the  recovery  of  such  rates,  as  the 
premises  were  not  exempt  as  being  solely  used  by 
the  Orown  for  the  purposes  of  the  Orown,  nor  were 
they  exempt  under  section  26  of  the  Volunteer 
Act,  1863,  for  th^  were  not  solely  used  as  a  store- 
house. 

Held,  further,  that  the  justices  could  not  go  into 
the  question  of  the  amount  of  the  assessment.— 
BAYinER  V.  Dbxwitt,  Q.B.D. ;  82  L.  T.  718. 

22.  Bating — General  district  rate — Beservoir — 
'*  Land  covered  vnth  waiter  " — Public  Health  Act, 
1875  (38  &  39  Vict.  e.  55),  a.  211,  sub-section  1  (b).— 
A  reservoir  of  a  water  company  held  to  be  ''  land 
covered  with  water  "  within  the  meanine  of  these 
words   in   section  211,  sub-section  1  (5),  of  thej 


Public  Health  Act,  1875,  and  therefore  assessable 
to  general  district  rates  at  one-fourth  of  its  annual 
value. 

Decision  of  the  Oourt  of  Appeal,  47  W.  B.  177, 
[1899]  1  Q.  B.  273,  affirmed.— Hampton  TJbban 

OOTJKOIL  V.   SOTTTHWABK  AZTD  YaXTXHAXJi  WaTBB 

Oo.,  H.L.,  209 ;  [1900]  A.  0.  3 ;  69  L.  J.  a  B.  72; 
81  L.  T.  547. 

23.  BatingSaikoay — Exemnfions — Land  used  as 
railu)ayfor  public  conveyaaice — Liverpool  Corporation 
Act,  1893  (56  &  57  Vict.  o.  daxoxi.),  s.  36  (u.).— The 
Liverpool  Oorporation  Act,  1893,  s.  36,  provides 
that  no  person  occupying  **  land  used  as  a  railway 
made  u^der  the  powers  of  any  Act  of  Parliament 
for  public  conveyance  "  shall  be  rated  in  respect 
of  uie  same  to  the  general  rate  leviable  by  the 
corporation  in  any  greater  proportion  than  one- 
fourth  part  of  the  net  annual  value.  A  railway 
company  occupied  land  in  Liverpool  for  a  goods 
station.  The  premises  consisted  of  a  large  covered 
shed,  open  on  one  side ;  and,  on  the  other,  with 
openings  in  the  walls  to  admit  trucks.  Inside  the 
shed  were  a  number  of  railway  lines,  comprising 
sidings,  and  running  alongside  platforms,  xor  the 
purpose  of  loading  and  unloading  railway  trucks 
with  goods.  AU  Siese  lines  were  used  for  the  con- 
veyance of  any  goods  sent  by  the  pubUc  to  or  from 
the  premises.  The  premises  were  some  distance 
from  the  company's  main  line,  and  were  connected 
therewi^  by  a  dock  line  belonsing  to  the  Mersey 
Docks  and  Harbour  Board,  who  under  statutory 
powers  permitted  the  company  to  use  such  line, 
and  by  a  tramway  laid  across  a  street  by  the  com- 
pany under  a  licence  granted  by  the  corporation 
under  statutory  powers.  The  company's  premises 
were  acquired  and  laid  out  under  powers  conferred 
upon  them  by  a  private  Act. 

Held,  that  the  land  used  for  the  lines,  sicBngs, 
and  platforms  inside  the  company's  premises  was 
not  mnd  <'  used  as  a  railway  made  under  the 
powers  of  an  Act  of  Parliament  for  pubHc  con- 
veyance" within  the  meaning  of  section  36  of 
the  Liverpool  Oorporation  Act,  1893,  and  that 
the  company  were  not  entitled,  with  regard  to 
those  premises,  to  the  partial  exemption  in  respect 
of  rating  contained  in  that  section. 

Judgment  of  Divisional  Oourt  ([1899]  2  Q.  B.  197) 
reversed.— Williams  v.  Londoit  and  Kobth- 
Wbstbrn  Bailway  Oo,,  C,A.;  [1900]  1  Q.  B.  760; 
69  L  J.  Q.  B.  531 ;  82  L.  T.  287. 

24.  Street — Telephone  company — Illegal  stretching 
of  wires  across  public  street  —  Bemoval  by  local 
authority — Guernsey,  law  of.-^ln  a  suit  by  a  tele- 
phone company  against  the  local  authority  to 
recover  damages  for  cutting  down  and  removing 
telephone  wires  stretched  across  a  public  street,  it 
appeared  that  the  company  was  not  authorized  by 
statute  so  to  place  theu:  wires. 

Held,  that  the  action  failed;  the  removal  was 
within  the  legal  powers  of  the  defendants,  and 
there  was  no  allegation  of  any  unnecessary  damage 
having  been  caused  by  the  cutting. — ^National 
Tblbphokb  Oo.  v.  Oonstablxb  of  St.  Pbteb 
POBT,  P.O. ;  [1900]  A.  0.  317  ;  82  L.  T.  398. 

See  also  Arbitration,  3;  Chanty,  3;  Election 
Law,  2;  Poor  Law,  12;  Scotland,  Law  of,  1; 
Tramway,  2,  3. 

LONDON  BUILDING  AOTS.— See  Local  Govern- 
ment, 11 ;  Metropolis,  1-3,  13. 

LOBD  OAMPBSLL'S  AOT.— See  Admiralty,  6,  7; 
Limitation  Statutes,  6. 
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LUNACY :~ 

1.  Lwiatic — Charging  order — Fund  in  court. — 
Where  a  cbarfi;iiiff  order  has  been  obtained  against 
the  interest  of  a  lunatio  in  a  fond  in  fhe  Court  of 
Chancery,  the  charge  will  be  satisfied  before  the 
fond  is  ordered  to  be  transferred  to  Lunacy. — 
Bkoww.  Be,  Ch.D.  Cozens-Hardy.  /.,  461 ;  [1900] 
1  Ch.  489 ;  69  L.  J.  Ch.  234 ;  82  L.  T.  83. 

2.  Lunatic — Contract  to  purcTuue  real  estate — Con- 
tract carried  out  hy  committee  under  direction  of  court 
— Voidable  contrad — ConverHon  of  lunatic's  estate, — 
A  direction  by  the  Master  in  Lunacy  to  the  com- 
mittee of  a  lunatic  to  carry  out  a  contract  by  such 
lunatic  for  the  purchase  of  real  estate,  and  to  pro- 
vide the  purcmase-money  out  of  such  lunatic's 
personal  estate,  amounts  to  an  election  on  the  part 
of  the  lunacy  authorities  to  confirm  the  voidable 
contract  of  such  lunatic,  and  the  result  will  be  to 
effect  a  conversion  of  the  estate  so  contracted  to  be 
purchased  as  between  the  lunatic's  heir-at-law  and 
next-of-kin,  and  such  estate  will  accordingly 
descend  to  the  heir.— Baldwyw  v.  Smith,  Ch.D. 
Buckley,  J.,  346;  [1900]  1  Ch.  688 ;  69  L.  J,  Ch. 
336;  82L.  T.616. 

3.  Lunatic  not  eo  found— Foreign  lunaHc — Status 
of  lunacy  declared  hy  competent  foreign  oourt^-'Chtar' 
dian  appointed  hy  competent  foreign  court — **  Tuteur** 
— Vetting  of  property  in  guardian — Power  of  guardian 
to  give  receipts  and  discharges — Payment  and  transfer 
to  guardian, — Where  application  is  made  to  the 
court  to  direct  an  Wnglish  firm  holding  moneys 
and  securities  of  a  foreign  lunatic  for  payment 
and  transfer  thereof  to  the  applicant,  if  there  has 
been  a  judicial  dedaration  of  the  status  of  lunacy 
by  a  competent  court  of  the  country  to  which  the 
lunatic  belongs,  and  if  the  applicant  on  tiie  lunatic's 
behalf  has,  according  to  the  laws  of  the  lunatic's 
country,  the  latter's  property  vested  in  him  in  the 
sense  mat  he  has  the  rignt  to  retain  and  deal  with 
it  without  becoming  the  actual  owner,  the  applica- 
tion may  properly  be,  and  generally  shoiud  be, 
granted. 

Semhle,  a  French  "  tuteur  "  is  such  an  applicant 
— Thibry  v.  Chat.mtbrh,  Ch,D.  Kekewich,  J.,  148 ; 
[1900]  1  Ch.  80 ;  69  L.  J.  Ch.  122 ;  81  L.  T.  511. 

4.  Pauper  lunatic  —  Reception  order  —  Justices  — 
Workhouse  outside  union — Poor  Law  Amendment  Act, 
1844  (7  &  8   Vict.  c.  101),  s.  m— Lunacy  Act,  1890 

553  &  54  Vict.  c.  5),  m.  14,  24.— Section  14  of  the 
junacy  Act,  1890,  provides  that  paupers  who  are 
lunatics  and  ought  to  be  sent  to  an  asylum  shall  be 
brought  before  "a  justice  having  jurisdiction  in 
tiie  place  where  the  pauper  resides." 

A  pauper  who  was  chargeable  to  a  union  became 
lunatic  while  residing  in  the  workhouse  infirmary, 
which  was  situate  outside  the  union. 

Held,  that  a  lustice  having  jurisdiction  in  the 
imion  to  which  uie  workhouse  belonged  had  power 
to  deal  with  the  case,  since  section  56  of  the  Poor 
Law  Amendment  Act,  1844,  applied,  and  the  work- 
house must  therefore  be  considered  as  situated  in 
the  parish  to  which  the  lunatic  was  chargeable. — 
Eeq.  v.  Bell,  Q.B.D.  ;  [19001  2  a  B.  391 ;  69 
L.  J.  aB.  622;  82L.  T.  711.  " 

5.  Person  of  unsound  mind — Foreign  domicU — 
English  proper,  ty  of  foreign  lunatic — Foreign  receiver 
— Next  friend,  action  hy — LuncicyAct,  1890  (53  &  54 
Vict.  c.  5),  s.  134.— An  action  can  be  brought  in  the 
name  of  a  lunatic  not  so  found  by  inquisition 
without  the  sanction  of  the  Crown. 

The  administrateur  provisoire,  with  power  to 
collect  the  personal  estate  of  a  lunatic  domiciled 
abroad,  can  bring  an  action  in  England  in  his  own 


name  and  in  the  name  of  the  lunatic,  and  as  her 
next  friend,  for  the  deliveiry  to  him  of  her  pguysrtj 
in  England.— DiDiSHSDC  v.  LoNPOir  and  Wnr- 
lONSTEB  Bank,  C.A.,  501 ;  [1900]  2  Ch.  15 ;  6i 
L.  J.  Ch.443;  82  L.  T.  738. 

6.  Person  of  unsound  mind  not  so  found  hy  injmd' 
tion — Pauper  lunatic — AppUoation  of  propefty-^ 
Jurisdiction — Discretion— Lunacy  Act,  1890  (53  Fid 
c  5),  M.  116  (4),  117,  299,  300.— A  wandering 
lunatic  not  so  found  by  inquisition  was  detained  ia 
a  county  asylum,  and  maintained  there  at  the 
expense  of  a  union.  By  an  order  of  the  Master  k 
Lunacy,  a  sum  CEXoeeding  £300,  whidi  had  baea 
found  upon  the  lunatic's  person,  and  represented 
his  entire  savinj^s,  had  been  lodged  in  oonrt,  with 
directions  to  raise  by  periodical  sales  thereout  ths 


sum  of  £35  a  vear  for  the  maintenanoe  of  his 
destitute  wife  and  daughter.  The  guardians  of  iht 
union  applied  for  a  small  sum  in  reajpeot  of  ths 
lunatic's  past  maintenance  and  for  an  allowanoe  of 
£26  a  year  for  his  future  maintenance,  over  and 
above  some  provision  for  the  wife. 

Held,  that,  as  section  299  of  the  Lunacy  Act, 
1890,  only  gave  a  power  to  justices  to  act 
summarily  in  certain  cases,  and  did  not  interfere 
with  the  discretionary  power  of  the  Lords  Jostioes 
to  direct  the  property  of  the  lunatic  to  be  applied 
for  his  maintenance,  the  reasonable  applicaboD  of 
the  guardians  should  be  complied  with. — ^Ttb,  Bi, 
Lunacy,  276;  [1900]  1  Ch.  249 ;  69  L.  J.  Ch.  153; 
81  L.  T.  743. 

MALICIOUS   PEOSECUTION:— 

Corporation — Liability  in  adian  far. — ^An  aotioB 
for  malicious  prosecution  will  lie  against  a  corpora- 
tion. 

Decision  of  Darling,  J.  (  [1899]  I  a  B.  392,  47 
W  B.  Dig.  44),  affirmed.-^BNFOBD  v.  CLleltov 
Bank  (Limitkd),  C.A.;  [1900]  1  a  B.  32; 
81  L.  T.  415. 

MANDAMU8.—QeQ  Local   aovemment,  4,    7; 
Metropolis,  12 ;  Practice,  13,  14. 

MAEGABINE.— See  Adulteration,  3. 

MABKBT:— 

1.  Byc'laws — Ultra  vires — Markets  and  Fairs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  s.  42- 
Diseases  of  Animals  Act,  1894  (57  &  58  VicL  c  57), 
s,  32,  sub-section  2.— The  Diseases  of  Animals  Act, 
1894,  8. 32,  sub-section  2,  incorporated  with  the  siid 
Act  the  Markets  and  Fairs  Clauses  Act,  1847,  and 
section  42  of  the  latter  Act  provides  that  the  under- 
takers (autiiorized  by  the  special  Act  to  regulate  a 
market  or  fair)  may,  from  time  to  time,  miuke  such 
bye-laws  as  ihey  think  fit  {inter  alia)  "For 
regulating  the  use  of  the  market-plaoe  and  fur, 
and  the  buildings,  stalls,  pens,  and  standing! 
therein;  and  for  preventing  uuisances  or  obstme- 
tions  therein,  or  in  the  immediate  approachei 
thereto." 

A  local  authority  purporting  to  act  in  tbs 
exercise  of  the  powers  of  the  above  Acts  made  s 
bye-law  to  the  e£Eect  that  sale-rings  at  a  puUie 
market  belonging  to  it  should  not  ''be  used  for 
private  sales,  or  for  sales  to  any  limited  number  of 
persons,  or  for  sales  in  which  any  dan  of  the 
puldic  are  excluded  from  bidding  or  buying.** 

Held,  affirming  the  decLsion  of  the  First  DtrisioD 
of  the  Court  of  Session  ([18991  1  F.  665,  458)  (Lord 
Shand  dissenting),  that  the  bye-law  was  not  ultra 
vtr€«.— SooTTv.  Glasgow  CoBPoa^Tioir,  HX.{Sc); 
[1899]  A.  C.  470;  81  L.  T.  302. 

2.  ToU—Eixposure  for  sale— Newton  District  Iwr 


WwUfPtopoKtv,  Ook.  e»  1900.] 
109  Married  Woman. 


DIGEST. 


Master  and  Servant. 


110 


provemera  Act,  1866  fl8  &  19  Vid.  c.  c),  «.  69, 
Schedule  ^.— The  plftintiffg  were  authorized  by 
seotioD  69  and  Soheau1<^  B  of  the  Newton  District 
ImprovemeDt  Act,  1866,  to  collect  atoll  •*  for  every 
oart  used  by  any  person  for  exposing  or  in  which 
shall  be  exposed  for  sale  any  article,"  &o. 

An  serated  water  dealer  was  in  the  habit  of 
sending  ronnd  a  cart  loaded  with  serated  waters  to 
the  houses  of  his  cnstomers.  The  man  in  charge  of 
the  cart  entered  the  house  of  the  customer,  took  his 
order,  and  there  and  then  delivered  from  the  cart 
the  goods  ordered. 

H^ld,  that  the  goods  were  not  exposed  for  sale 
within  the  meaning  of  the  schedule,  and  that  no  toll 
was  therefore  chav-geable  in  respect  of  the  oart. — 
Newton- IN -Makebfibld  Ootjnoil  v.  Lynn, 
Q.B.D.,  222 ;  69  L.  J.  a  B.  230;  81  L.  T.  766. 

3.  TolU—SeUing  potatoes  in  the  street— Penalty^ 
Licensed  Hawker— Exemptvon—Hawkers  Ad,  1888 
(61  A  62  Vict.  c.  33)  s.  3  {Z)—MarheU  and  Fairs 
Glauses  Act,  1847  (10  Vid.  c.  14),  s.  13.— By  section 
3,  sub-section  3,  of  the  Hawkers  Act,  1888,  a 
person  is  not  required  to  take  a  hawker'c  licence  to 
aell  in  the  street  fish,  fruit,  victuals,  or  coals. 

By  section  13  of  the  Markets  and  Fairs  Clauses 
Act,  1847,  a  penalty  is  imposed  uu  "every  person 
other  than  a  licensed  hawker"  who  exposes  for 
sain  in  the  street  any  produce  in  respect  of  which  a 
toll  is  leviable  by  the  market  authority  of  that 
district. 

Held,  that  if  such  a  vendor  has  taken  out  a 
hawker's  licence,  he  is  to  be  deemed  a  licensed 
hawker  and  come^  within  the  Ix^nefit  given  to  that 
class  by  section  13  of  the  Ilarkets  and  Fairs 
Glanses  Act,  1847.— Llandudno  District  Council 
V.  HuQHBfl,  O.jB.2).,  366 ;  [1900]  1  Q.  B.  472  :  69 
L.  J.  Q.  B.  303;  82  L.  T.  147. 

MABBIBD  WOMAN  :— 

1.  Infard  —  Marriage  settlement  —  Covenant  hy 
husband  implied— Married  Woman*s  Property  Ad, 
1882,  s  19. — ^An  ante-nuptial  settlement  entered 
into  in  1891  by  the  inteoding  wife  (an  infant), 
the  intending  husband,  and  trustees,  redted  that 
it  was  agreed  that  a  legacy  to  which  the  lady  was 
entitled,  but  not  for  her  separate  use,  should  be 
f  el  tied,  and  it  was  thereby  witnessed  that  the  lady 
with  the  privity  and  approbation  of  the  intending 
husband  declared  that  the  legacy  should  be  held 
upon  certain  trusts.  There  was  no  express  covenant 
by  the  husband.  The  lady  repudiattd  the  settle- 
ment when  she  came  of  age. 

Held,  that  having  regard  to  the  recital,  a 
covenant  must  be  implied  on  the  part  of  the  husband 
to  give  effect  to  the  settlement,  inasmuch  as  the 
settlement  would  otherwise  be  wholly  inoperative 
as  the  declaration  in  the  operative  part  by  me  lady 
being  an  infant  had  no  effect  at  all ;  that  by  virtue 
of  section  19  of  the  Married  Women's  Property  Act, 
Act,  1882,  the  settlement  was  excluded  from  tiie 
operation  of  that  Act,  and  that  the  marital  right  of 
the  husband  to  the  legacy  was  barred  by  his  implied 
covenant— BucKLAND  V.  Buckland,  Oh.D.  Buck- 
ley, J.,  637 ;  82  L.  T.  769. 

2.  Marriage— Capacity— Unde  and  niece — Celebra- 
Hon  abroad — Domicil — Jews — Marriage  Ad,  1836  (6 
&  7  Will  4,  c.  86).  s.  2— Marriage  Ad,  1840  (3  &  4 
Vid.  c.  72),  s.  5— Marriage  Ad,  1835  (6  &  6  Will  4, 
c  64). — A  marriage  between  a  niece  and  an  uncle, 
who  are  members  of  the  Jewish  faith  and  domioil«;d 
British  subjects,  is  invalid,  altiiough  celebrated 
abroad  where  such  a  marriage  would  be  legal. — Db 
Wilton,  Be,  Db  Wilton  v.  Montbfiobb,  Ch.D. 
Stirling,  J.,  646. 


3.  Separc^  use — Bestraint  on  anticipation — Bank' 
ruptcy  —  Subsequent  discoverture  —  Hfe  interest, 
residue  of—Married  Wumen*s  Property  Ad,  1882  (46 
&46  Vid.  c.  76),  s.  I,  sub'Sedionb\  s.  19.— Where 
a  married  woman  entitled  to  property  for  life  for 
her  separate  use  without  power  of  anticipation 
becomes  bankrupt,  her  entire  life  interest  Vtists  in 
her  trustee  in  bankruptcy  under  section  1,  sub- 
section 6  of  the  Married  Women's  Property  Act, 
1882,  subject,  however,  to  the  restraint  upon 
anticipation  under  section  19;  but  the  restraint 
upon  anticipation  saved  by  section  19  only  attaches 
to  her  Ufe  interest  during  the  joint  lives  of  herself 
and  her  nusband,  and  not  to  the  residue  of  her  life 
interest  after  her  husbuid's  deatii. 

Consequbutiy,  the  trustee  in  bankruptcy  of  a 
married  woman,  who  at  the  date  of  the  bankruptcy 
is  entitied  to  real  property  for  her  life  for  her 
separate  use  without  power  of  anticipation,  becomes 
entitied  upon  the  death  of  thehusbsoid  of  the  bank- 
rupt to  the  future  rents  and  profits  during  the 
remainder  of  her  lifetime.— Wheelbb's  Settle- 
ment, Be,  Beioos  V,  Byan,  Ch.D.  Oozens-Hardy,  J., 
10;  [1899]  2  Gh.  717;  81  L.  T.  172. 

4.  Wife's  tort—Contract^Liability  of  husband.— 
In  July,  1898,  the  defendant  G.  K.,  the  wife  of  the 
defendant  H.  E..  requested  the  plaintiff  to  join  her 
in  the  purchase  of  some  shares,  and  asked  her  to 
raise  a  sum  of  £2,000  to  be  invested  in  the  purchase 
of  the  shares,  holding  out  as  an  inducemeot  to  the 
plaintiff  that  she  would  by  means  of  the  investment 
be  able  in  three  months  to  repay  the  plaintiff  the 
sum  of  £6,300  which  she  then  owed  her.  The 
plaintiff  agreed  to  raise  the  £2,000  when  the  shares 
had  been  purchased.  Shortly  afterwards  the  plain- 
tiff, relying  on  the  representation  of  the  defendant 
G.  K.  tiiat  she  had  bought  the  shares,  signed  two 
promissory  notes  for  £1,000  each,  and,  her  solicitor 
having  discounted  them,  paid  the  proceeds  to  the 
said  defendant,  and  the  plaintiff  paid  the  notes  on 
maturity. 

The  defendant  G.  K.  never  in  fact  purchased  the 
shares. 

In  an  action  for  damages  by  the  plaintiff  against 
the  defendant  G.  E.  and  her  husband. 

Held,  that  the  contract  was  effected  prior  to  and 
indepeudentiy  of  the  fraud  complained  of,  and  that 
the  mud  was  not  the  means  of  effecting  the  con- 
tract in  the  sense  in  which  that  expression  is  used 
in  Liverpool  Adelphi  Loan  Association  v.  Fairhurst, 
9  Ex.  422,  and  that  on  the  authority  of  t^t  case 
and  of  the  case  of  Wright  v.  Leonard,  11  C.  B. 
N.  S.  268,  the  husband  was  liable  in  damages  for 
his  wife's  deceit.~EARLB  v,  Einosoote,  Gh.D. 
Byrne,  J. ;  [1900]  1  Oh.  203 ;  69  L.  J.  Oh.  202 ;  81 
L.  T.  776. 

See  also  Administration,  3;  Bond;  Conflict  of 
Laws,  2 ;  Criminal  Law,  6 ;  Divoroe,  7-14 ;  Domicil, 
1,  2;  Peer;  Practice,  10,  14;  Solicitor,  11. 

MASTER  and  SERVANT  :— 

1.  Apprentice — Infant — Stipulation  in  apprentice^ 
ship  deed  not  for  benefit  of  infant— Validity— Em- 
ployers and  Workmen  Ad,  1876  (38  &  39  Vid.  c.  90), 
s.  6. — An  apprenticeship  dped  contained  a  stipula- 
tion that  the  master  should  not  be  liable  to  instruct 
the  apprentice  or  to  pay  hnr  wages  at  times  when 
the  business  of  the  master  shotdd  be  at  a  standstill 
through  accident  beyond  the  control  of  the  master. 

Held,  that  this  stipulation  did  not  render  the  con- 
tract as  a  whole  unmir  as  against  the  infant,  and 
that  the  apprenticeship  de^  was  not  invalid. — 
Gbbbn  v.  Thompson,  Q.B.D.,  31. 

2.  Employers*  liability — Accident — CompensaUon-^ 
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BuUding  "  hdng  constructed  " — BuUding  complete  and 
in  fue — Bemoval  of  scoff olMng — Worhrn/en^e  Compen" 
aation  Act,  1897  (60  &  61  Vict.  c.  37),  «.  7,  eub- 
section  1. — A  builaizig  ooostructed  by  meazui  of  a 
Bcafifolding  is  <<  being  oonstraoted '^  within  the 
meaning  of  section  7  of  the  Workmen's  Compensa- 
tion Act,  1897,  mxtil  the  scaffolding  has  been  takaa. 
down. 

A  builder  erected  a  scaffolding  for  the  puipose  of 
raising  building  materials  from  a  lower  level  to  the 
higher  level  on  which  stood  the  building  which  he 
was  constructing. 

After  the  buifiing  was  complete  and  while  it  was 
in  actual  use  a  workman  was  injured  as  he  was 
removing  sear  from  this  scaffolding. 

Held,  l£at  the  workman  was  employed  on  a 
building  which  was  ''  being  constzncteid  "  by  means 
of  a  scadffoldinff,  and  was  entitled  to  compensation 
under  the  Workmen's  Compensation  Act,  1897. — 
Pbid  v.  Fbntoh,  C.A.  ;  69Ii.  J.  Q.  B.  436 ;  82  L.  T. 
193. 

3.  Employers*  liability — Accident — Compensation — 
Building  being  construded  hy  means  of  a  scaffolding — 
Painting  ceiling  of  theatre — Undertakers — Persons 
undertaking  constrtiction  of  part  of  building — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7,  suh'sections  1,  2. — Id.  an  arbitration  under  the 
Workmen's  Compensation  Act  it  appeared  that  a 
firm  of  builders  had  undertaken  to  Duild  a  theatre, 
and  that  the  building  owners,  under  powers 
reserved  to  them  in  the  contract,  had  placed  a 
substantial  portion  of  the  work,  including  the  fixing 
of  a  ceiling  and  the  erection  of  a  proscenium,  in  the 
hands  of  a  firm  of  decorators.  A  workman  in  the 
emj^yment  of  the  decorators,  while  working  on  a 
soaSolding  erected  by  the  builders,  and  while 
enf^a^ed  in  painting  the  celling  of  the  theatre  (the 
builduDuB^  being  over  thirty  feet  in  height),  accident- 
ally fell  to  the  floor  and  was  killed.  In  proceedings 
against  the  decorators. 

Held,  that  the  emplovment  of  the  deceased  was 
an  employment  to  which  the  Act  applied,  and  that 
the  respondents  were  undertakers  within  the  Act. 

Wood  V.  Wahh  &  Sons,  47  W.  E.  504,  [1899]  1 
Q.B.1009,  considered^MASONi;.  "Dean,  C.A.,  353; 
[1900]  1  a  B.  770 ;  69  L.  J.  Q.  B.  358 ;  82  L.  T.  139. 

4.  Employers*  Liability — Accident  —  Compensation 
-^Building  heing  ''  constructed "  by  means  of  a 
** scaffolding** — Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  a.  7.~The  trailding  of  a  house 
exceeding  thirty  feet  in  height  was  so  far  completed 
that  the  roof  was  on  and  the  outside  scaffolding 
was  taken  down,  but  the  inside  plastering  work 
was  not  completed.  To  enable  the  plasterers,  who 
were  in  the  employment  of  the  builder,  to  reach  the 
ceilings  and  upper  parts  of  the  walls  of  the  rooms, 
movable  trestles,  with  boards  placed  across  the  tc^, 
were  used  for  the  plastwers  to  stand  upon.  While 
some  of  the  plasterers  were  working  on  the  trestles 
and  boards  another  plasterer  was  plastering  the 
widls  of  the  top  landing,  not  standing  upon  trestles 
and  boards,  and,  while  so  working,  he  fell  over  the 
stairs  and  was  killed. 

The  county  court  judge  found  that  the  arrange- 
ment of  trestles  and  boards  was  a  "scaffolding" 
within  the  meaning  of  section  7,  sub-section  1,  of 
the  Workmen's  Compensation  Act,  1897,  and  that, 
therefore,  the  building  was,  at  the  time  of  the 
accident,  bc^g' constructed  by  means  of  a  scaffold- 


leld,  by  A.  L.  Smith  and  Rigby,  L.JJ.  (Collins, 
L.J.,  dissenting),  that  there  was  evidence  upon 
whicli  the  county  court  judge  was  entitled  to  find 
that  the  arrangement  of  trestles  and  boards  was  a 


*'  scaffolding  '*  within  the  meaning  of  the  section. 
— Mattdb  v.  Bbook,  CA.,  290 ;  [1900]  1  Q.  B.  575 ; 
69  L.  J.  a  B.  322;  82  L.  T.  39. 

5.  Employers*  ludfUity — Accident — Campenaation'-' 
Building  exceeding  thirty  feet  in  height — Emphymeri 
--Workmen's  Compensation  Act,  1897  (60  ft  61  Ftd 
c.  37),  «.  7,  subsection  I. — ^Internal  oommumoatioo 
between  a  building  over  thirty  feet  high  and  an 
adjoining  building  less  than  that  height,  ooiroled 
with  the  fact  that  the  same  business  is  carried  on 
in  both  buildings,  is  not  evidence  to  justify  a  find- 
ing that  the  lower  building  is  a  part  of  the  higher 
and  that  a  workman  injured  while  engaged  ia 
demolishing  the  lower  building  is  employed  on  the 
demolition  of  a  building  exceeding  thirty  feet  in 
height  within  the  meaning  of  section  7,  sub-sectioa 
1,  of  the  Workmen's  Compensation  Act,  1897.— 
BncsoH  V.  Pbitohabb  &  Bsnwigk,  C.A.  ;  [1900] 
1  Q.  B.  800;  69  L.  J.  a  B.  494;  82  L.  T.  186. 

6.  Employers*  liahility  —  Aocideat — Compenaaiion 
— **  Claim  for  compensation  " — Initiation  of  pro- 
ceedings— Time  within  which  they  must  he  made- 
Workmen's  Compensation  Act,  1897  (60  &  61  Vid.  c 
37),  ss.  1,  2  (1).— By  section  2,  sub-section  1,  of 
the  Workmen's  Compensation  Act,  1897,  it  is  pro- 
vided that  <' proceedings  for  recovery  ...  of 
compensation  shall  not  be  maintainable  unlev 
...  the  claim  for  compensation  has  been  made 
within  six  months  from  the  occurrenoe  of  the 
accident." 

The  expression  "the  claim  for  compenaatioii" 
means,  not  the  initiation  of  proceedings  before  t2ie 
tribunal  by  which  the  compensation  is  to  be  assewed, 
but  a  notice  of  a  claim  for  oompensation  sent  to  tiie 
workoian's  employer.  A  workman  who  had  been 
injured  in  the  course  of  his  employment  sens  to  his 
employers,  within  six  months,  a  notioe  of  the 
accident  and  also  a  notice  stating  that  he  olaimed  a 
certain  amount  as  compensation  for  the  injury. 
More  than  six  months  alter  the  accident  he  filed  a 
reouest  for  arbitration  in  the  county  court. 

Held,  that  the  proceeding^  were  m  time. 

Decision  of  the  Court  of  Appeal  {ante,  p.  534, 
[1900]  2  Q.  B.  145)  reversed.— PowsLi.  v.  Main 
COLUBBT  Co.,  H.L.;  [1900]  A.  C.  366;  69  L.  J. 
Q.  B.  758. 

7.  Employers*  liability — Accident — Compensation — 
Claim  not  made  within  six  months — Waiver — Agree^ 
ment  to  pay  compensaHon — Worhnen*s  Compeneabom 
Act,  1897  (60  &  61  Vict,  c  37),  s.  2,  euh-eection  1.— 
A  workman  was  injured  by  an  accident  arising  out 
of  and  in  the  course  of  his  enspLojinaDtf  which 
totally  incapacitated  him  from  work.  HisempLcmr 
paid  him  half  the  amount  of  his  average  weMj 
wages  from  the  second  week  after  the  aocideat,  and 
negotiations  took  place  between  them  as  to  laying 
the  workman  a  lump  sum  in  Ueu  of  the  weekly  pay- 
ment. The  parties  were  unable  to  agree  upon  the 
amount,  and  after  the  exj^iration  of  six  months 
from  the  accident  the  negotutions  ceased  and  the 
weekly  payment  was  stopped.  The  workman 
thereupon  took  proceedings  to  have  the  oompensa- 
tion assessed  under  the  Workmen's  CompenaatJoa 
Act,  1897,  when  the  employer  took  the  objeotioQ 
that  the  claim  for  compensation  was  not  mads 
within  the  six  months. 

Held,  that,  in  the  drcumstanoes,  there  was 
evidence  of  an  agreement  by  the  employer  to  pay 
compensation  under  the  Act,  the  only  question  kit 
open  being  the  amount  of  compensraon,  and  thai, 
in  such  a  case,  the  employer  was  predoded  from 
taking  the  objection  that  tiie  claim  for  oompensa- 
tion was  not  made  in  time. — ^Wbight  v.  Bjlosau 
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(JOHK),  CA.,  583;  [1900]  2  a  B.  240;  09  L.  J. 
as.  551;  82L.T.  846. 

6.  EmpUiyeraUiaMiiy-'AccideRt^Oimipensati^ 
Claim  tooe  made  within  nx  months — Waiver  of  claim 
hy  employer$~'E8tomp€l--Worhmen*8  Gompeneation 
Act,  1897  (60  ft  61  Viet.  c.  37),  a.  2,  eub-eeciion  1.— 
In  an  arbitration  nnder  the  Workmen's  Compenaa- 
tion  Act  it  appeared  that,  shortly  after  the  aoddent, 
the  insurance  compan^r  with  whom  the  employers 
had  insured  their  liaoility  under  the  Aotb^ganto 
make  weekly  payments  to  the  injured  worlbnan  of 
half  the  sum  which  he  had  been  flj^ming  as  weekly 
wa|^,  and  continued  to  do  so  for  ten  months, 
takmg  receipts  from  him  for  the  payments  on 
account  of  compensation  which  might  oe  or  become 
due  to  him  under  the  Workmen's  Oompeosation 
Act  The  payments  haviog  ceased,  the  workman 
filed  a  request  for  arbitration. 

Held,  that  the  employers  were  not  precluded  from 
taking  the  objection  that  the  daim  for  comx>6nsa- 
tion  was  not  made  within  six  months  from  the 
occurrence  of  the  accident,  as  required  by  section  2, 
sub-section  1,  of  the  Act. 

Wright  v.  John  Bagndll  &  Sons  (Limited),  ante,  p. 
583,  distinguished. — Bsndall  v.  Mill's  Dby  Dooe 
Co.  CA.,  530 ;  [1900J  2  Q.  B.  245 ;  69  L.  J.  Q.  B. 
554 ;  82  L.  T.  521. 

9.  Employers*  Liahility—Accideni^Compensation 
Course  of  employment-—'*  On  or  in  or  about "  a  factory 
Workmen's  Compensation  Ad,  1897  (60  &  61  Vid,  c. 
37),  s.  7,  suh'sedion  1. — A  workman  was  employed 
to  fetch  water  in  a  water-cart  from  a  brook  to  a 
steam-engine  in  a  shed  connected  with  a  mortar 
mill  for  mixing  mortar  for  use  in  the  construction 
of  a  building.  While  he  was  conducting  the  horse 
and  cart  along  a  public  road  from  the  brook  to  Hie 
engine,  the  horse  ran  away  and  tiie  cart  went  over 
him.  The  place  where  the  accident  happened  was 
was  at  least  110  yards  distant  from  the  engine. 

Held,  that,  though  the  engine  was  a  '*  factory  " 
within  section  7  of  the  Workmen's  Oompensation 
Act,  1897,  there  was  no  evidence  that  the  workman 
was,  at  the  time  of  the  accident,  employed  "about " 
a  factory  within  the  meaning  of  sub-section  1  of 
that  section,  and  that,  ther^ore,  compensation  was 
not  payablc—FiENir  v.  Millkb,  C.A.,  369 ;  [1900] 
1  a  B.  788;  69  L.  J.  a  B.  439;  82  L.  T.  284. 

10.  Employers'  Uahility— Accident— Compensation 
— Course  of  employment — WorJeman  injured  on  his 
way  to  his  vwrk— Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  1,  sub-section  1.— In  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  appeared  that  the  deceased  workman, 
who  was  in  the  employment  of  a  railway  company 
and  lived  near  E.  Station,  being  under  orders  to 
work  in  an  engine-shed  at  H.  Station,  went  by 
train  from  K  to  H.  free  of  dharse,  arriving  at  H. 
a  quarter  of  an  hour  before  the  tune  for  beginning 
work.  Instead  of  making  use,  as  he  might  have 
done,  of  either  a  bridge  or  a  subway  for  the  pur- 
pose of  reaching  the  enffine-shed,  he  proceeded  to 
cross  the  line  on  the  level,  and  while  doing  so  was 
knocked  down  by  a  train  and  killed. 

Held,  that  the  accident  arose  out  of  and  in  the 
course  of  the  employment  of  the  deceased. — 
HoLMBs  V.  Qbsat  Kobthxbn  Bajxwat  Co.,  C.A., 
681 ;  [1900]  2  Q.  B.  409. 

11.  Employers'  lialnlity — Accident — Compensation 
—Dependanti^Dependency  on  child* s  earnings — Stan- 
dard of  living — Workmen's  Com/jfensation  Act,  1897,  s. 
7,  suJh'Section  2. — A  father  earmug  wages  mav  be  in 
part  dependent  upon  the  earnings  of  his  child  with- 
in the  meaning  of  the  Workmen's  Compensatioii 


Act,  1897.  Whether  there  is  dependency  is  entirely 
a  question  of  fact  in  each  case,  irrespective  of  the 
standard  of  living  in  the  neighbourhood  or  the 
class  to  which  the  family  belong. 

Where  it  was  proved  that  the  child  contributed 
to  the  family  wages  fund  and  that  the  father 
received  the  contribution  and  spent  it  in  maintain- 
inghimself  and  his  family, 

Held,  to  be  sufficient  evidence  for  a  finding  in 
fact  that  the  father  was  dependent  upon  the  earn- 
ings of  the  chnd  within  the  meaning  of  the  Act, 
and  was  conseqnentiy  entitied  to  compensation  for 
the  death  of  the  ohQd  who  was  killed  by  an 
accident  in  the  course  of  his  employment. — Main 
COLLIBEY  Co.  V.  Dayibb,  H.L.  ;  [1900]  A.  C.  358 ; 
69  L.  J.  Q.  B.  755. 

12.  Employers'  lia^iiy—'Accident^Compensation 
— Employment  on,  in,  or  about  a  mine — •*  mine  " — 
Sidings  belonging  to  a  mine — Workmen's  Compensation 
Act,  1897  (60  &  61  Vict,  c  37),  s.  7.— The  Workmen's 
Compensation  Act,  1897,  s.  7  (2),  provides  that 
*'  in  this  Act  '  mine '  means  a  mine  to  which  the 
Coal  Mines  Begulation  Act,  1887,  applies";  and 
the  latter  Act,  section  75,  provides  that  "  in  this 
Act,  unless  the  context  otherwise  requires,  *  mine ' 
indludes  ...  all  the  shafts,  levels,  planes, 
works,  tramways,  and  sidings,  both  below  ground 
and  above  g^und,  in  and  Mjacent  to  and  belong- 
ing to  the  mine." 

The  defendants  owned  a  number  of  collieries, 
and  also  a  private  railway  about  twelve  miles  long, 
not  being  a  *'  railway  "  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897.  This  railway 
connected  all  the  collieries,  and  was  used  for  con- 
veying coal  from  all  the  collieries,  and  was  the  sole 
means  by  which  coal  was  conveyed  away  from 
them ;  and  there  was  on  this  railway  a  depot,  with 
sidings,  where  coal  was  stored  and  distriouted  to 
purchasers. 

An  engine  driver  employed  by  the  defendants 
was  killM  by  accident  when  he  was  driving  the 
engine  of  a  train  carrying  coal  from  one  of  the 
collieries  to  the  depdt ;  the  accident  occurred  about 
three  quarters  of  a  mile  from  the  nit  mouth  of  this 
colliery  and  dose  to  the  sidings  of  the  depdt. 

Hela,  that  the  workman  was  not  employed  "  on 
or  in  or  about  a  mine,"  within  the  meaning  of  the 
Act,  when  the  accident  happened. — Tubnbtjll  v. 
Lambton  Collibbibs  Co.,  CA. ;  82  L.  T.  589. 

18.  Employert^  liability  ^Accident — Compensation 
— Factory-'^FcKtory  of  third  person — Workmen's 
Com^fensation  Ad,  1897  (60  &  61  Vid.  c.  37),  s.  7.— 
Sectum  7,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act,  1897,  which  provides  that  the  Act 
shall  apply  only  to  employment  by  the  undertakers 
*<  on  or  m  or  about  a  .  .  .  factory,"  applies 
only  to  a  factory  occupied  by  the  employer  where 
he  carries  on  his  busmess,  and  does  not  include  a 
factory  belonging  to  a  third  person  to  which  the 
workman  is  sent  on  his  employer's  business. — 
Fbakois  v.  Tubnbb,  C.A.,  228;  [1900]  1  Q.  B.  478; 
69  L.  J.  Q.  B.  182 ;  81  L.  T.  770. 

14.  Employers'  liability — Accident — Compensation 
— Fadory — Machinery — Loading  from  a  dock — Work 
men's  Compensation  Ad,  1897  (60  &  61  Vid.  c.  37), 
ss.  1,  l—Fadory  and  Workshop  Ad,  1895  (58  &  59 
Vid.  c.  37),  s.  23,  sub-section  1.— A  stevedore's 
labourer  was  injured  by  an  acddent  in  the  course  of 
his  employment.  At  the  time  of  the  accident  he 
was  on  board  a  ship  lying  in  a  dock,  and  was 
engaged  in  loading  the  ship  from  a  lighter  by  means 
of  a  steam  winch  which  was  attached  to  the  ship. 
No  shore  machinery  was  being  used. 

Beldy  that  the  steam  winch  was  not  constituted  a 
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factory  within  the  meaiiing  of  the  Workmen*! 
Ooxnpensation  Aot,  1897»  by  virtue  of  section  23  of 
the  Factory  and  Wurkshup  Act,  1895 ;  for  it  was  not 
being  used  in  the  process  of  loading  froii  a  dock. — 
Hennessey  v.  MoCabe,  C.A.,  231 ;  [1900]  1  Q.  B. 
491 ;  69  L.  J.  a  B.  173  ;  81  L.  T.  576. 

15.  Employers*  liabUity — Accident — CompeMcUion 
— **  Factory  " — McLchinery  used  for  unloading  from 
ship  to  quay — Workman  on  ship— Workmen* s  (Jam" 
pensatum  Ad,  1897  (60  &  61  Vict.  c.  37),  s.  7  (2).— 
A  workman  was  employed  in  unloading  bags  lirom 
a  ship  in  dock  to  the  quay ;  his  work  was,  with 
another  man,  to  make  up  sets  of  bags  in  the  hold 
which  were  laid  across  a  rope  strop.  When  a  set 
was  made  up  the  strop  was  fastened  to  the  hook  of 
the  nmner  of  a  crane  which  stood  upon  the  quay 
and  was  hoisted  from  the  hold  to  the  quay.  Wbile 
he  was  making  up  a  set  a  bag  fell  upon  him  from 
behind  and  he  was  killed.  The  runner  of  the  crane 
was  not  at  that  time  on  the  stdp  at  all,  but  was 
ashore. 

Held,  that  the  workman  was  empluyed  on,  iu,  or 
about  machinery  which  was  being  used  in  the  pro- 
cess of  unloading  to  a  quay,  and  Iheiefure  on,  in, 
or  about  4  **  factory  "  within  the  meaning  of  section 
7  of  the  Workmen's  Goxupensadun  Act,  1897. — 
— Lawson  v.  Atlantic  Tbanspobt  Co.,  C.A.  ;  82 
L.  T.  77. 

16.  Employers*  liability— Accident— Compensation 
— **  Factory  — *'  bhipbuilding  yard  *' — Ship  in  dock 
being  repaired— Factory  and  Workshop  Act,  1878  (41 
&  42  Via.  c.  16).  s.  93 ;  Sched.  IV.,  Part  II.,  cl.  24 
— Workmen* s  Ckmpensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  7.— By  section  7,  sub-section  2,  of  the 
Workmen's  Oompensation  Act,  1897,  a  *' factory" 
has  the  same  meaning  as  in  the  Factory  and  Work- 
shop Acts,  1878  to  1891. 

By  section  93  of  the  Factory  and  Workshop  Act, 
1878,  non-texole  factory  means  any  premises  named 
in  Part  II.  of  Sdiedule  IV.,  which,  by  dausp  24, 
includes  *'shipbuildmg  yards" — that  is  to  say, 
premises  in  wbich  any  ships  are  made,  fioished,  or 
repaired. 

Held,  that  an  ordinary  dock  in  which  a  ship  is 
repaired  is  nota  '*  shipbuilding  yard,'*  and  toerefore 
not  a  **  factory  '*  within  the  Act  of  1897.— Spknoee 
V.  Livbtt,  C.A.,  323;  [1900]  1  Q.  B.  498;  69 
L  J.  Q.  B.  338 ;  82  L.  T.  75. 

17.  Employers*  liability — Accident — Compensation 
^'Factory —  Wharf—  Workmen* s  Compensation  Act, 
1897  (60  &  61  Vid.  c  37),  s.  1— Factory  and  Workshop 
Act,  1895  (58  &  59  Vict.  c.  37),  s.  23.— A  workman 
was  killed  by  an  accident  while  he  was  engaged  in 
removing  some  timber  from  a  place  where  it  was 
stored  on  tne  premises  of  the  Mersey  Docks  and 
Harbour  Board.  By  the  side  of  the  Canada  Dock 
there  was  a  large  open  space  stretcbiuflf  back  from 
the  water  for  a  distance  of  150  yards,  and  on  tbe 
further  side  of  this  space  there  was  a  road  running 
parallel  with  the  water.  Beyond  tbe  rodd  there 
was  a  row  of  offices,  to  which  were  attached  timber 
yards.  The  offices  and  yards  were  leased  to  timber 
merchants.  The  timber  in  question  was  stored  in 
one  of  these  yards. 

Held  (Bigby,  L.J.,  dissenting),  that  the  place 
where  tbe  timber  was  stored  was  not  a  wharf  so  as 
to  come,  by  virtue  of  section  23  of  tbe  Factory  and 
Workshop  Act,  1895,  within  the  definitiou  of 
**  factory  "  contained  in  section  7  of  the  Workmen's 
Compensation  Act,  1897. — Haddock  v.  Hxjmfhbeys, 
C.A.,  292  ;  [1900]  1  Q.  B.  609 ;  69  L.  J.  Q.  B.  327  ; 
82  L.  T.  72. 

18.  Employers*  liability — Accident— Compensation 


— Medical  examination — Notice  of  accident  not  given 
— Bfght  of  employer  to— Examination  of  workman 
by  medical  practitioner — Workmen*s  CompensatUm 
Act.  1897  (60  &  61  Vid.  c.  37),  s.  2  ;  First  Scheduie, 
s.  3. — Where  a  workman  who  took  prooetsdings 
under  the  Workmen's  Oompeosation  Act,  1897,  had 
nor.  giveu  notice  of  the  accident  as  required  by 
section  2  of  the  Act,  but  the  employers  raised  uo 
objection  to  his  claim  on  that  ground 

Held,  that,  although  the  workman  had  not  given 
notice  of  tbe  accident,  the  employers  were  entitled 
to  require  him  to  submit  himself  fur  medical 
examination  m  pursuanoe  of  section  3  of  the  Pint 
Schedule  of  the  Act;  and  that  the  county  court 
judge  had  no  jurisdiction  to  impose  any  term  upon 
them  as  a  condition  of  the  worlonau's  being  bound 

to  do  so.— OSBOBN  V.  ViOKXBS,  SOKS,  &  MaXDC, 
O.A. ;  [1900]  2  a  B.  91 ;  69  L.  J.  Q.  8.  606 ;  82 
L.  T.  491. 

19.  Employers*  liability — Accident — Compensation 
— Payment  in  case  of  death — RigM  of  legal  personal 
representative  to  receive  whole  of  compensation  money — 
Inveetment  for  bene  fit  of  dependant — Workmen's  Com-- 
pensation  Act,  1897  (60  &  61  Vict.  c.  37).  Schedule  I., 

4,  5.  6,  7. — In  an  arbitration  imder  the  Workonen's 
Compensation  Act,  the  applicant  was  the  widow  of 
the  deceased  workman,  and  she  had  taken  out 
letters  of  administration.  The  county  court  judge 
by  his  award  ordered  the  respondents  to  pay  a  lump 
sum  to  and  for  the  benefit  of  the  depenchntB  of  the 
deceased,  whom  he  declared  to  be  the  widow  and 
the  two  infant  sons  of  the  deceased,  and  he 
apportioned  the  said  sum  between  the  widow  and 
the  sons,  and  he  ordered  the  sum  apportioned  to 
the  widow  to  be  paid  to  her,  and  the  sum  appor- 
tioned to  the  sons  to  be  paid  to  the  registrar  and 
to  be  invested  by  him  for  their  benefit. 

Held,  that,  on  the  construction  of  paragraphs  4, 

5,  6,  and  7  of  the  First  Schedule  to  the  Act»  the 
county  court  judge  had  power  to  make  such  order, 
and  that  the  appUcant,  although  she  was  the  legal 
personal  representative  of  the  deoeased,  had  no 
absolute  right  to  receive  the  whole  of  the  oom- 
peusation  money. — DAimsL  v.  Ooban  Coal  Co., 
C.A.,  467;  [1900]  2  Q.  B.  250;  69  L.  J.  a  B. 
567  ;  82  L.  T.  623. 

20.  Employers*  liability — Accident — Compensation 
— Ba'lv)ay — Barmaid  in  refreshment  room — TForJfe- 
men*s  Compensation  Act,  1897  (60  &  61  VicL  &  37), 
s.  ^— Regulation  of  Railways  Act,  1873(36  &  37  VicL 
c.  48),  s.  3. —  \  barmaid  in  the  employment  of  a 
railway  company,  while  attending  to  her  duties  in  a 
refreshment  room  at  one  of  their  stations,  suatained 
accidental  injury  in  oonaequence  of  a  framed 
advertisement  falling  from  the  wall. 

Held,  that  she  was  not  employed  on  or  in  or 
about  a  railway  within  the  meaning  of  section  7  of 
tbe  Workmen's  Compensation  Act,  1897,  and  that, 
therefore,  her  employment  was  not  an  employment 
to  which  the  Act  applied.— MiLirsB  v.  Gbsat 
NoBTHEBK  Railway  Co.,  C.A.,  387;  [1900]  1 
Q.  B.  795 ;  69  L.  J.  Q.  B.  427 ;  82  L.  T.  187. 

21.  Employers*  liability — Accident— Oompensation 
Sub-contractor —  Work  ancillary  to  business  of  under^ 
takers — Erection  of  railway  station— Workmen* s  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.— 
A  workman  emploved  by  a  contractor,  who  in 
turn  was  employed  by  a  railway  company  to  erect 
a  railway  station  for  them,  cannot  recover'  com- 
pensation from  the  railway  company  for  injuries 
sustained  in  such  employment,  since  the  work 
undertaken  by  the  contractor  is  merely  andillary 
or  incidental  to,  and  is  no  part  of,  the  trade  or 
business   of    the    railway   oompany    within   the 
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meaning  of  aeotion  4  of  the  Workmen's  Ooixmensa- 
tion  Act,  1897.— Peabob  v.  London  and  Sottth- 
Wbstben  Railway  Ck).,  O.A.,  699;  [1900]  2  Q.  B. 
100 ;  69  L.  J.  Q.  B.  683 ;  82  L.  T.  487. 

22.  Employers*  liabUxty — Accident — OompenstxHon 
— Undertaker-^BuUding — Contractor  for  supply  of 
labowr—Workmrn's  Compensation  Act,  1897  (60  &  61 
Vxd,  c.  37),  B.  7  (2).— An  employer  who  supplied 
and  paid  workmen  for  the  brickwork  of  a  bmlding 
which  was  being  erected  by  the  building  owners 
upon  their  own  premises,  the  workmen  so  supplied 
being  under  the  supervision  and  control  of  the 
foreman  of  the  buildmg  owners,  is  not  an  '*  under- 
taker "  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897.— PsBOiTAL  V.  Qabneb,  C.A. ; 
[1900]  2  a  B.  406. 

23.  Employer's  liahUity — Accident — Compensation 
— "  Undertakers" — Sub-contractor—Workmen's Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.— 
A  sub-contractor  is  not  an  "undertdcer"  within 
the  meaning  of  section  7  of  the  Workmen's  Com- 
pensation Act,  1897.— Cass  v.  Btjtlbb,  C.A.,  309 ; 
£1900]  1  Q.  B.  777;  69  L.  J.  Q.  B.  362;  82 
L  T.  182. 

24.  Employer's  UahUUy — Accident — Compensation 
—  Weekly  earnings  —  Accident  causing  injury — 
Workmen^s  Compensation  Act,  1897  (60  &  61  Vict.  c. 
37),  Schedule  L,  clauses  1  (6),  2.— Schedule  I., 
clause  2,  of  the  Workmen's  Compensation  Act, 
1897,  wldoh  provides  that  in  fixing  the  amount  of  a 
weekly  payment  regard  is  to  be  had  to  the 
difference  between  the  averase  weekly  earnings  of 
the  workman  before  the  accident  and  the  average 
amount  which  he  u  able  to  earn  after  the  acoident» 
does  not  operate  so  as  necessarily  to  cut  down  the 
Tnairimum  rate  of  compensation  allowed  by  clause  1 
{b)  of  the  schedule.— Ilunqwobth  v,  Waucsley, 
G.A.;  [1900]  2  Q.  B.  142;  69  L.  J.  Q.  B.  619; 
82  L.  T.  647. 

26.  Employers*  liability — Accident — Compensation 
— Weekly  earnings — Applioation  for  review  of  weMy 
payment — Change  in  circumstances — Workmen's  Com~ 
pensation  Act,  1897  (60  &  61  Vict.  c.  37),  ScheduU  L 
(12).  —  An  application  under  paragraph  12  of 
Schedule  I.  of  the  Workmen's  Compensation  Act, 
1897,  for  a  review  of  a  weekly  payment  can  only  be 
made  where  some  change  in  the  droumstances  of 
the  case  has  taken  place  since  the  maldng  of  the 
award. 

So  held,  Vaughan  Williams,  L.J.,  doubting. — 
Cbobstibld  v.  Tanian,  C.A.,  609;  82  L.  T.  813. 

26.  Employers*  liability — Accident — Compensation 
— Weekly  earnings — Duration  of  employment — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict.  c.  37).— 
For  the  dependants  of  a  workman  who  has  met 
his  death  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment  to  be  entitled  to  com- 
pensation under  the  Workmen's  Compensation  Act, 
1897,  it  is  necessary  that  the  workman,  at  the  time 
of  the  accident,  should  have  been  in  the  employ- 
ment of  the  employer  for  at  least  two  weeks. — 
Stuabt  v.  Nixon,  C.A.,  698;  [1900]  2  0.  B.  96; 
69  L.  J.  Q.  B.  698 ;  82  L.  T.  489. 

27.  Employers'  liability — Accident — Compensation 
— Weekly  earnings — Workmen  in  employment  for  less 
than  two  weeks — Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Schedule  I.  (1).— No  workman 
is  entitied  to  the  benefit  of  the  Workmen's  Com- 
pensation Act,  1897,  who  has  not,  at  the  time  of 
the  accident,  been  for  at  least  two  we^  in  the 
service  of  his  employer. — ^Lysons  v.  Knowles, 
C.A.,  408 ;  [1900]  1  a  B.  780 ;  69  L.  J.  Q.  B.  449 ; 
82  L.  T.  189. 


28.  Emphyers'  liability  —  "  Accident "  —  Work- 
men's Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  I,  subsection  1. — '' Aoddent'*  in  section  1,  sub- 
section 1,  of  the  Workmen's  Compensation  Act, 
1897,  implies  something  fortuitous  and  unexpected. 

The  definition  of  "accident"  by  Lord  Habbury 
in  Hamilton  v.  Pandwf,  36  W.  E.  369,  at  p.  370, 
12  App.  Cas.  618,  at  p.  624,  adopted. — Hbnsey  v. 
White,  Lloyd  v.  Suog,  Walkeb  v.  T.TTTTeR-iTATT., 
C.A.,  257  ;  [1900]  1  Q.  B.  481 ;  69  L.  J.  Q.  B.  188 ; 
81  L.  T.  767. 

29.  Employers'  liability — Dispute — Summons  to 
recover  fine — Employers  and  Workmen  Act,  1876 — 
Truck  Act,  1896,  s.  1,  sub-section  2  (b).— By  a  con- 
tract of  service  in  writing  the  appellants  were 
to  be  entitied  to  deduct  2s.  6d.  from  the  wages  of 
the  workman  for  each  day  he  was  absent  without 
leave. 

The  respondent  having  so  absented  himself  for 
two  days. 

Held,  that,  whether  the  contract  was  good  or 
bad  under  the  Truck  Act,  1896,  the  justices  should 
have  proceeded  to  hear  and  determine  on  its  merits 
a  summons  taken  out  by  the  appellants  under  the 
Employers  and  Workmen  Act,  1876,  to  recover 
from  the  respondent  6s.  as  "  a  fine  or  penalty,  or 
alternatively,  by  way  of  damages  for  such  absten- 
tion," and  that  the  justices  were  in  error  in  holding 
that  the  appellants  had  lost  their  right  to  sue  under 
the  Act  of  1876  by  reason  of  the  fact  that  the  Truck 
Act  of  1896  ousted  the  jurisdiction  of  the  justices 
to  determine  disputes  under  the  Act  of  1876  in  all 
cases  where  the  contract  in  Question  fell  within  its 
provisions.- Buxton  Lime  Firms  Co.  v.  Howe, 
Q.B.D.,  472;  [1900]  2  Q.  B.  232;  69  L.  J.  Q.  B. 
498;  82L.  T.422. 

30.  Negligence  of  servant — Liability  of  master — 
Scope  of  authority — Omnibus  driven  by  conductor. — 
On  the  trial  of  an  action  for  negligence  against  an 
omnibus  company,  it  was  proved  by  the  plaintiff's 
witnesses  tiiat  the  omnibus  bv  which  the  plaintiff 
was  run  down  and  injured  haa  just  finished  one  of 
its  journeys  and  was  coming  down  an  inoliue  at  the 
rate  of  eight  miles  an  hour  while  making  a  alight 
detour  for  the  purpose  of  coming  to  the  starting- 
place  facing  the  right  way  for  commencing  a  fresh 
journey,  and  that  it  was  being  driven  by  the 
conductor,  who  was  not  the  reguur  driver. 

Held,  that  the  judge  was  right  in  withdrawing 
the  case  from  the  jury  at  the  (£)ee  of  the  plaintiff's 
case,  on  the  ground  that  there  was  no  eridenoe 
that  the  person  who  was  driving  the  omnibus  was 
acting  within  the  scope  of  his  authority. — Bxabd  v. 
London  General  Omnibus  Co.,  C.A.,  668. 

MERCHANDIZE  MARKS  ACT.— See  Trade-Mack, 
2,  3. 

MERQBR  :— 

1.  Lease^  Lessee  tenant  for  life—Intention — Ben^ 
of  tenant  for  (t/e.— Where  a  nerson  entitied  to  the 
benefit  of  a  contract  enforceable  in  equity,  and  who 
is  one  of  tiie  original  parties  to  it,  ultimately 
becomes  both  the  proper  person  to  grant  and  to 
receive  such  benefit,  merffer  does  not  necessarily  take 
place ;  but  the  court  wQl  look  to  see  what  is  to  the 
benefit  of  the  person  in  whom  the  various  interests 
coalesce.  The  doctrine  of  equitable  merser  is 
applicable  as  much  to  leasee  as  to  chaiKoS'—iNGiiB 
V.  Yaughan  Jenkins,  Ch.D.  FarweU,  J.,  684; 
[1900]  2  Ch.  368 ;  69  L.  J.  Ch.  618. 

2.  Lease— Mortgage  by  sub-dsmiseSale  by  mort^ 
gaaee  to  mortgagor  in  fee — Saie  by  him  to  A.  in  fee — 
Mortgage  by  mortgagee  to  B.  in  feo—JudixfOwre  Actt 
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1878  (36  &  37  Vui.c.  66),  «.  26  {^y-Conveifancing 
Ad,  1881  (44  &  45  Vid.  c  41),  ».  63.— Iq  1891  fhe 
sites  of  oertain  houses  in  F.-road  and  W.-road 
were  conveyed  to  H.  in  fee.  He  sabseqnan^ 
leased  them,  with  the  houses  eceoted  thereon,  to  W. 
for  ninety-nine  yean  in  the  nsnal  fonn. 

W.  then  mortgaged  the  leases  of  P.-road  back  to 
H.  for  the  whole  term  less  one  day  by  sab-demise. 

In  1893  the  honses  were  sold  by  H.  to  W.  with 
the  benefit  of  the  covenants  in  and  snbieot  to  the 
leases,  and  in  the  same  year  W.  sold  the  same  to 
the  plaintifEi  on  the  same  terms.  At  the  same  time 
W.  mortgaged  the  leases  of  W.-road  back  to  H.  for 
the  whole  term  less  one  day  b|y  sab-demise.  Later 
on  W.  assigned  to  H.  his  eqoity  of  redemption  in 
these  hooses,  and  H.  covenanted  with  him  to  pay 
the  rent  andperform  Ihe  covenants  of  the  leases, 
and  to  keep  W.  indemnified  from  any  claims  there- 
onder. 

Subsequently  H.  conveyed  the  premises  to  W.  in 
fee  subject  to  the  leases,  and  W.  uien  conveyed  the 
same  to  the  plaintiffii. 

The  title  of  the  defendant  rested  on  an  indentore 
of  the  20th  of  December,  1894,  whereby  H.  pur- 
ported to  convey  the  premises  to  her  in  zee  by  way 
of  mortgage. 

On  a  sununons  to  ascertain  the  ri|^ts  of  the 
parties. 

Held,  that  the  defendant  could  not  daim  a  title 
in  fee,  but  that  she  took,  by  virtue  of  section  63  of 
the  Conveyancing  Act,  1881,  whatever  interest  H. 
had  in  the  premises  at  the  date  of  her  conveyance ; 
that  that  interest  consisted  of  the  leases  which, 
having  regard  to  the  evidence  and  to  8n<nv  v.  Bay- 
cott  (66L.T.  Bep.  762),  had  not  merged  in  the  fee ; 
and  accordingly  that  die,  offering  to  accept  a  lease 
of  the  houses,  was,  as  mortgagee  under  the 
indenture  of  the  20th  of  December,  1894,  entitled  in 
equity  to  the  same  for  the  respective  residues  of 
the  terms,  subject  to  the  payment  of  rent  and  per- 
formance of  the  covenants  therein  contained. — 
THEI1.USS0N  V.  Leddabd,  Ch.D.  SHfUngt  J* ;  82 
L.  T.  763. 

MBTBOPOLIS  :— 

1.  BwHingi  —  Eredion  beyond  general  line  of 
buildings — "  Lcmd  lawfully  occupied  by  building — 
London  Building  Ad,  1894  (57  &  58  Vid.  c.  ocxiii.), 
«.  22.— The  London  Building  Act,  1894,  s.  22, 
provides  that  no  building  shall,  without  the 
written  consent  of  the  county  council,  be  erected 
beyond  the  general  line  of  buildings  in  any  street, 
but  that  "this  section  shall  not  apply  to  any 
buildinff  or  structure  erected  after  the  commence- 
ment of  this  Act,  which,  either  at  ttie  commence- 
ment of  this  Act  upon  land,  or  at  any  time  within 
seven  years  previously,  has  or  shul  have  been 
lawfully  occu^ed  by  a  buildin|f  or  structure.'' 

Two  adjoining  houses  abuttuig  on,  and  standing 
more  than  fifty  feet  back  from  a  street  in  the 
metropolis,  had  each  a  one-storey  building  upon 
the  forecourt  which  extended  to  the  side  of  the 
road.  One  of  these  buildings  was  erected  in  1858, 
contrary  to  the  provisions  of  section  140  of  7  (}eo.  4, 
c  GzliL,  whidi  provided  that  no  building  should  be 
erected  in  this  street  within  fifty  feet  of  the  side 
of  the  road.  That  section  was  repealed  by  section 
75  of  the  Metropolis  Management  Act,  1862,  which 
provided,  by  section  108,  that  nothing  therein  con- 
tained should  ''  in  any  way  prejudice  or  affect  any 
act,  matter,  or  thing,  done  or  commenced  prior  to 
the  passing  of  this  Act."  The  other  building  was 
erected  in  1876,  under  a  licence  from  the  Metro-' 
politan  Board  of  Works,  which,  under  section  76  of 
the  Act  of  1862,  was  given  subject  to  the  condition 


that  the  erection  should  not  be  at  any  time  in  any 
way  altered  or  raised  without  the  consent  ci  llis 
board.  ^^ 

The  owner  proposed  to  pull  down  and  rebaudtfae 
whole  premises  and  to  erect,  without^  coosentoi 
tiie  county  council,  three-storey  buildings  upon  the 
forecourts  which  would  be  beyond  the  general  fins 
of  buHdUnff  s  in  the  street. 

Held,  i£at  the  owner  was  not  entitled  to  erect 
the  proposed  buildings  upon  the  forecourts  bevood 
the  general  line  of  builmngs  in  the  street  winioat 
the  consent  of  the  county  coundL — Soon  t. 
Oabbttt,  O.A. ;  82  L.  T.  67. 

2.  BwOding—Portieo  or  aheilkr-'Sufpofied  eMrdy 
from  porch^Profedion  over  patfement  beyond  buOdi^ 
Une— London  Building  Ad,  1894  (57  &  58  Vid.  e. 
ccxiii.),  SB.  22,  200  (3).— A  glass  and  ipcm  porto  or 
shelter  which  projects  beyond  the  general  bnildiiig 
line  of  the  street,  and  which  is  dovetailed  Into  the 
main  structure  of  a  building,  if  not  erected  hj  the 
consent  of  the  London  County  Council,  is  wxtfam 
section  22  of  the  London  Building  Aot»   1894.— 

OOBTTBa    HOTKL    V,    LOITDON    COUHTY     OOCTCIL, 

Q.B.D. ;  81  L.  T.  450. 

3.  Building  in  stred^London  Building  Ad,  1894 
--ApplioaHon  toprivcOe  gaa  <jcwi|w»y.— Whew  a  gas 
company  erect  a  building  upon  lands  specified  m 
the  schedule  to  their  private  Act,  they  are  subject 
to  the  sections  of  the  London  Building  Acts,  189i 
and  1898,  relating  to  the  position  of  new  bnildingp 
with  reference  to  streets.  —  Lohdoh  Ctomnr 
CoOTTon,  V.  WAin)SWOBTH  Gab  Co.,  Q.B.D.;  82 
L.  T.  562. 

4.  PiiUic  heaUh--Genend  regulatums  by  veOry  oi 
to  drainage^Size  of  inspedion  chambers-^VaiidUy  of 
rwuteiiofM.  —  The  appellant  having  gven  notes 
under  section  76  of  the  Metropolis  Manasemsnt 
Act,  1855,  of  his  intention  to  make  new  dzaina,  cna 
form  supplied  by  the  vestry  upon  which  was  in- 
dorsed "  notes  from  the  regulations  as  to  the  drain- 
age of  new  houses,"  the  proposed  drains  and  plm 
were  approved  by  the  respondents,  who  asnt^ 
the  appelant  a  punted  copy  of  their  general  rega- 
lations. 

Held,  that  the  respondents  had  exerdeed  tfascr 
discretion  in  this  particular  case,  and  that  it  «as 
not  necessary  on  each  occasion  to  make  fresh  mgor 
lations,  but  that,  having  considered  the  drain  pio- 
posed,  there  was  nothing  to  prevent  their  gensnl 
regulations  being  applied. -- Fbost  v.  Fctlhjuc 
VbsteY,  Q.B.D. ;  82  L.  T.  720. 

5.  Public  heaUh^Offenaive  busineae— Where  gul  a 
deansed,  scraped,  or  deaU  wUJ^Scraped  gvtsoriedr-' 
Business  withm  prohibUum— Public  HeaUh  {Londim) 
Ad,  1891  (54  &  55  Vid.  c.  76),  ss.  19  (1)  (5),  142  (n 
(by-Order  Metropolitan  Board  of  Works,  the  I9th  9J 
Novmher,  1880.— By  an  order  made  in  pnrsnaooetf 
section  3  of  the  Slaughterhouses,  &c.»  Aot»  ISii^ 
«the  business  of  a  gut  scraper— that  is  to  aay,  vq 
business  in  which  gut  is  deansed,  scrapecU  or  dssit 
with  otherwise  than  for  the  manufacture  of  oalgati" 
was  dedared  an  offensive  business,  and  was  not  ts 
be  carried  on  anew  without  the  sanction  of  theloetf 

authorily.  .   ,  •    ^ 

Section  3  of  the  above  Act  was  repealed  by  Iki 
Public  Health  (London)  Act,  1891,  bat  was  ff- 
enacted  by  the  same  statute,  making  the  ooa^ 
ooundl  the  authority  to  give  the  ■^■'^^'^^V^ 
carrying  on  offensive  businesses,  and  the  iaa^d 
all  orders  previously  issued  was  preserved* 

The  respondents  purchased  fnnn  gut  sor^peng 
intestines  of  sheep  whidi  have  been  pireikw 
ftlnf^tiMftii  and  scraped  by  such   got   HneatMB.  « 
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sausage  oasings,  and  their  businefls  consisted  of 
Bortmg  these  oases  into  difElarent  sizes  and  lengths. 
They  then  repack  them,  and  supply  them  to  sausage 
makers. 

Held,  that  this  was  not  a  business  within  the 
order.  —  London  County  Godnoil  v.  Hibsoh, 
Q.B.D. ;  81  L.  T.  447. 

6.  Public  hedUh — Sanitary  conveniences — SkktHe- 
yard — "  Worhplace  "  —  Persons  "  in  attendance  " — 
Public  Health  (London)  Act,  1891  (54  &  66  Vict.  c. 
76),  s.  38.  —  Section  38  of  the  Public  Health 
(lK)ndon)  Act,  1891,  proyides  that  every  factory, 
workshop,  and  workplace  shall  be  proyided  with 
sufficient  and  suitable  accommodation  in  the  way 
of  sanitary  conveniences,  regard  being  had  to  the 
number  of  persons  employed  or  in  attendance  at 
such  building. 

Held,  that  the  stable-yard  and  stables  of  a  cab 
proprietor,  where  a  number  of  men  were  employed 
as  horse-keepers  and  cab-deaners,  and  where  cab- 
drivers  were  daily  in  attendance  for  the  hiring  of 
oabs  and  horses,  constituted  a  **  workplace  **  within 
the  meaning  of  the  section,  and  that  the  cabdrivers 
were  *'in  attendance"  at  the  premises,  and  that 
sanitary  conveniences  must  be  provided  for  the 
persons  employed  in  the  premises  and  for  the  cab- 
drivers  who  came  there  to  hire  cabs.— Bennett  v, 
Haeding,  QB.D.,  647;  [1900]  2  Q.  B.  397;  69 
L.  J.  O.  B.  701. 

7. — Public  IieaUh — Unsound  food — Seizure  of  by 
officer  of  heaUh  —  Condemnation  —  Functions  of 
magistrate  —  Jurisdiction  of  magistrate  to  consider 
whether  article  was  intended  for  food  of  man — 
Pvhlic  Health  [London)  Act,  1891  (64  &  66 
Vict.  c.  76),  s.  47  (1),  (2).— When  under  section 
47  of  the  Public  Health  (London)  Act,  1891, 
a  medical  officer  of  health  has  examined  any 
article  intended  for  the  food  of  man  and  sold  or 
exposed  or  deposited  in  any  place  for  sale,  and  is 
satisfied  that  the  article  is  unsound,  unwholesome, 
or  unfit  for  the  food  of  man,  and  brings  the  same 
before  a  justice  to  be  dealt  with,  the  justice  has  no 
jurisdiction  under  sub-section  2  of  that  section  to 
oonsider  the  question  whether  the  article  was  in- 
tended for  the  food  of  man,  or  was  sold,  or  exposed 
or  deposited  for  sale,  but  upon  being  satisfied  on 
the  evidence  that  the  article  is  unsound,  unwhole- 
some, or  unfit  for  the  food  of  man,  he  is  bound  to 
condemn  the  same  and  make  an  order  for  its 
destruction,  his  duty  in  that  respect  bdng  then 
merely  mimsterial. — ^Thoicas  v.  Van  Oss,  Q.B.D.  ; 
69  L.  J.  Q.  B.  666 ;  82  L.  T.  846. 

8.  Eating — Exemption — Eiver  Thames — Foreshore 
reclaimed, — The  exemption  from  taxes  conferred  by 
section  61  of  7  (}eo.  3,  c  37  upon  the  foreshore  of 
the  Biver  Thames  reclaimed  under  that  Act,  has 
befn  taken  away  by  section  169  of  the  City  of 
London  Sewers  Act,  1848. — SlON  Ck)iJiEGB  v. 
London  Corpoeation,  Q.B,D,  ;  69  L.  J.  Q.  B.  766. 

9.  Bating — Quinquennial  valuation — Alteration  in 
value  —  Provisional  and  supplemental  valuation  — 
Valuation  {Metropolis)  Act,  1869  (32  &  33  Vict.  c. 
67),  ss.  43,  46.  47.-- Section  43  of  the  Metropolis 
(Valuation)  Act,  1869,  enacts  that  the  valuation  list 
as  approved  by  the  assessment  committee  shall  last 
for  five  years  subject  to  any  supplemental  or  pro-^ 
visional  list  as  provided  by  sections  46  and  47. 

Held,  that  to  justify  uie  insertion  of  heredita- 
ments in  the  supplemental  and  provisional  lists  on 
the  ground  of  an  alteration  in  vidue,  the  alteration 
must  be  such  that  if  tbe  fact  relied  on  as  constituting 
the  valuation  had  bten  present  at  tiie  time  of  the 
original   valuation,  it  could  properly  have  been 


taken  into  consideration  in  arriving  at  the 
ment;  that  the  fact  constituting  the  alteration  in 
value  should  affect  the  hereditament  in  question  in 
particular ;  that  a  general  rise  in  values  would  not 
be  a  fact  constituting  such  an  alteration ;  and  that 
the  onus  of  proving  that  the  cause  of  the  alteration 
in  value  is  one  which  does  not  affect  all  classes  is 
on  those  who  make  the  supplemental  or  provirional 
list.— Ellis  v.  Oambeewell  Union,  C,A.,  162; 
[1900]  1  a  B.  68 ;  69  L.  J.  Q.  B.  202 ;  81  L.  T.  661. 

10.  Bating — Small  tenements — Choss  value — Sum 
paid  for  cleaning,  Ac,  of  common  staircase — Valuation 
(Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67),  s.  4.— 
The  owner  of  a  building  in  the  metropolis  contain- 
ing a  large  number  of  tenement,  separately 
occupied  as  artisan's  dwellings,  and  having  stair- 
cases common  to  several  tenements,  employed  P.  as 
his  agent  to  collect  the  rents.  Each  tenant,  in 
addition  to  the  rent,  paid  to  P.  a  weekly  sum  for 
the  cleaning,  lighting,  and  watching  of  the  common 
staircase,  and  for  removing  the  dust. 

Held,  that  the  weekly  sum  so  paid  was  properly 
taken  into  account  in  arriving  at  the  gross  value  of 
tbe  tenements  under  section  4  of  vie  Valuation 
(Metropolis)  Act,  1869,  for  the  purpose  of  rating 
the  onmer  in  respect  thereof. — Pitllbn  v.  St. 
Savioite's  Union,  Q.B.D.,  186;  [1900]  1  Q.  B. 
138;  69  L.  J.  Q.  B.  139;  81  L.  T.  683. 

11.  Sewer — Agreement  to  receive  sewage  of  outside 
district — Ultra  vires — Estojopel — Jurisdiction  of  court 
to  grant  injunction  which  wUl  result  in  public 
nuisance— Metropolis  Management  Act,  1866  (18  &  19 
Vict.  c.  120).  ss.  136,  138,  140,  260'-Metropolis 
Management  Amendment  Act,  1862  (26  &  26  Vict.  e. 
102),  s.  ei—Public  HeaUh  Act,  1876(38  &  39  Vict.  c. 
66).— There  is  no  provision  in  the  Metropolis  Man.* 
agement  Act,  1866,  the  MetropoHs  Management 
Amendment  Act,  1862,  or  the  Public  Health  Act, 
1876,  which  authorizes  a  parish  outside  the  metro- 
politan area  to  send  its  sewage  into  any  sewer  of 
any  pariith  within  that  area,  without  the  consent  of 
such  latter  parish. 

The  vestry  of  a  parish  inside  the  metropolitan 
area  has  no  higher  power  to  grant  its  consent  to  a 
district  outside  the  metropolitan  area  to  send  its 
sewage  into  the  drains  of  such  vestry  than  the 
Metropolitan  Board  of  Works  had  to  grant  a  simflar 
consent  under  the  provision  of  section  61  of  the 
Metropolis  Management  Amendment  Act,  1862,  as 
read  in  connection  with  sections  136,  138,  140,  and 
260  of  the  Metropolis  Management  Act,  1866.  The 
Metropolitan  Board  of  Works  had  power  under  the 
above  sections  to  srant  such  consent  as  above 
mentioned  only  in  the  form  of  a  revocable  leave  and 
licence,  but  no  power  to  grant  an  irrevocaUe 
licence  of  the  kmd  in  perpetuity,  or  even  for  a 
definite  period. 

A  public  body  with  limited  powers,  which  has 
purpOTted  to  permit  the  doing  of  a  certain  act,  the 
permission  of  which  is  ultra  vires  its  powers,  is  not 
subsequently  estopped  by  such  permission  from 
asswtmg  its  rig^t  to  prevent  what  it  has  hitherto 
purported  to  permit,  and  even  encouraged  and 
agreed  to  allow. 

The  fact  that,  if  an  injunction  be  granted,  a 
public  nuisance  will  be  a  necessary  consequence 
unless  the  persons  against  whom  the  injunction  .is 
granted  take  steps  to  prevent  it,  affords  the  latter 
no  defence  to  an  action  for  such  an  injunction,  even 
if  it  be  true  that  they  cannot  take  st^  to  prevent 
the  nuisance  without  obtaining  statutory  powers. 

At  the  same  time,  the  dimcuUr  in  which  such 
an  injunction  would  place  the  defendants  will  in 
many  cases  induce  the  ooorito  nseitsdisoratioii, 
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and  not  to  exert  its  jtuiBdiotiQn  to  the  ntmost  when 
it  is  not  absolutely  essential  to  do  so. 

Dtidsion  of  Eekewioh,  J.  (80  L.  T.  Bep.  746,  47 
W.  B.  Dig.  128),  reversed.— St.  Ma.by,  Ibunoton, 
Vbbtrt  v.  Hobnsby  Dibtriot  Counoil,  O.A.,  401 ; 
[1900]  1  Oh.  695 ;  69  L.  J.  Oh.  324 ;  82  L.  T.  580. 

12.  Sewer  —  Main  drainage  —  London  Cowity 
Council— DtOy  to  provide  eewers  and  worhe^ 
Duty  to  keep  eewers  so  ae  not  to  he  a  ntUsance 
— Neglect  of  duty — Mandamns — Metropolis  Man- 
agement Act,  1855  (18  &  19  Vict.  c.  120)»  s.  135. 
-—The  Metropolis  Management  Act,  1855,  by  section 
135,  provides  that  the  London  Oonnty  Oonnoil 
shall* 'make  all  such  sewers  and  works  and  snoh 
diversions  and  alterations  of  any  ezisting  sewers 
or  works  as  they  may  from  time  to  time  think 
necessary  for  the  effectual  sewerage  and  drainage 
of  the  metropolis,"  and  shall  **caQ8e  the  sewers 
vested  in  them  to  be  constructed,  covered,  and 
kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health  " 

Under  this  section,  if  works  are  in  fact  necessary 
for  the  «^ffectu^  sewerage  and  drainage  of  any  part 
of  the  metrox>oli8,  the  council  is  bound  to  execute 
works  for  that  purpose,  having  a  discretion  only 
as  to  the  kind  of  works  which  are  to  be  execntea, 
and  that  duty  will  be  enforced  by  mandamus.^ 

If  the  sewage  from  any  sewer  vested  in  the 
council  escapes  into  any  district  so  as  to  be  a 
nuisance,  a  mandamus  will  be  granted  to  compel 
the  council  to  keep  that  sewer  so  as  not  to  be  a 
nuieance. — Leb  DistbiotBoabd  v,  London  Oottrtt 
OouNOiL,  C.A. ;  82  L.  T.  306. 

13.  Streets-Laying  out  new  street — Oarriage-drive 
for  Uocks  of  fiats  forming  a  quadrangle  with  garden 
in  centre— Cui  de  sac  for  carriage  truMo—Bequisite 
sanction  of  county  council — London  Suilding  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.),  s.  7.— The  appelluit 
was  Buuimoned  upon  an  information  chargmg  him 
with  having  conmienced  to  form  and  lay  out  a 
street  lor  carriage  traffic  or  foot  traffic  without 
having  first  obtained  the  sanction  of  the  local 
authority  pursuant  to  the  7th  section  of  the  London 
Boiiding  Act,  1894. 

The  appellant  began  to  form  the  road  in  part 
straight,  mtending  to  build  blocks  of  residential 
flats  on  each  side  of  that  straight  part  and  facing 
into  it,  and  the  other  part  of  the  road  ran  into  uid 
formed  ike  boundary  of  a  square,  round  which 
again  it  was  intended  to  build  a  continuous  line  of 
houses  facing  into  the  square.  The  length  of  the 
entire  road  would  bo  600ft.,  and  about  40ft.  in 
width.  The  road  was  to  be  formed  and  sewered  as 
an  ordinary  street,  although  gullies  used  for 
draining  a  courtyard  would  idso  be  required.  The 
road  was  to  be  entered  by  gates,  and  no  ^art  of  it 
was  to  be  dedicated  to  the  public,  but  was  intended 
to  be  used  only  as  a  private  road. 

Held,  that  the  road  in  question  was  a  '*  street" 
within  the  meaning  of  section  7  of  the  London 
Building  Act,  1894,  and  that  ihe  justices  were 
riffht  in  convicting  tiie  appellant. 

jBLeld,  also,  that  the  question  whether  a  place 
was  a  ''  street  '*  within  the  meaning  of  the  section 
was  one  largely  of  fact,  and  the  decision  in  each 
case  must  depend  on  its  particular  circumstances. 

Wood  {Apvellant)  v.  The  London  County  Council 
(Bcspondents),  44  W.  B.  144,  64  L.  J.  M.  0. 276,  over- 
ruled,—ABMBTB.ONQ  V.  London  County  Council, 
Q.B.D.,  367  ;  [1900]  1  Q.  B.  416 ;  69  L.  J.  Q.  B. 
267;  81L.T.  638. 

14.  Street — New  street — Buildings  on  one  side  only 
— Vacant  land  opposite— Bepairs  to  road — BigJtt  of 
autAorif^  to  davm  apportionment-^Lapse  of  reasonable 


time— Metropolis  Management  Act,  1855  (18  ft  19 
Vict.  c.  120),  s.  105— Metropolis  Management  Ad, 
1862  (25  &  26  Vict,  c  102),  s.  77.— The  appeUants 
were  the  owners  of  certain  houses  in  the  Fulham 
Palace-road,  whidi,  on  the  expiration  of  a  Turn- 
pike Act,  became  a  highway  repairable  by  the 
mhabitants  at  large,  and  was  repured  from,  time 
to  time  by  the  respondent's  predecessors.  In  1864 
it  was  not  a  street,  but  by  1883  it  was  built  witii 
houses  along  one  side,  the  other  side  remaining 
vacant  building  land.  Between  1879  and  1898  it 
was  altered  and  repaired  at  various  times  by  ttie 
respondents  and  others.  In  1897  the  respondents 
resolved  that  the  road  was  not  paved  to  th« 
satisfaction,  and  that  it  should  ^  be  aooordinpy 
paved,  and  the  expenses  apportioned  upoii  the 
owners. 

Held,  that  the  magistrate  was  justified  in  holding 
that  ^e  Fulham  Palaoe-road  became  a  new  sizeet 
in  1883. 

Held,  further,  that  where,  in  the  metropdhs,  a 
highway  repairable  by  the  inhalatants  at  laige 
becomes  a  new  street  by  reason  of  the  erection  of 
houses  along  it,  a  vestry  is  not  precluded  from 
causing  it  to  be  paved  at  the  cost  of  the  firontngea 
by  lapse  of  time,  however  long,  after  it  became  a 
new  street,  even  though  it  was  in  fact  already 
paved  at  the  time  it  became  a  new  streets — 
SnocoNDS  V.  Fulham  Vbstey,  Q.B.D.,  574; 
[1900]  2  Q.  B.  188;  69  L.  J.  a  B.  560;  82  L.  T 
497. 

15.  Street— Paving  new  eitreets—AppoffConment  and 
demand  —  Besdssion  —  Subsequent  apportionment -- 
Validity  of —Metropolis  Management  Ati,  1855 
(18  &  19  Vict,  c  120).  ss.  57.  105. —A  vestry  or 
local  board  have  power,  under  section  57  ol  tiie 
Metropolis  Management  Act,  1855,  to  rescind  a 
resolution  and  apportionment  on  the  paving  of  a 
new  street  in  pursuance  of  section  105,  even  whars 
a  sunmions  has  been  issued  and  withdrawn,  for  tiie 
payment  of  the  sum  apportioned. 

Secust  where  the  resolution  had  been  pat  into 
force  and  carried  out  completely.. —  Bishop  * 
Wandswobth  Boabd  of  Wobks,  Q.B.D.;  69 
L.  J.  Q.  B.  632  ;  82  L.  T.  766. 

16.  S^eet— Widening  sk'eet— Compulsory  purehaet 
Severance—Michad  Angdo  Taylor's  Ad^  1817  (57 
Qeo.  3,  c.  OBKMC.),  M.  80,  96— Jf(B«ropoiM  Managemmt 
Acts,  1855  to  1890.— A  local  authority,  reqinzing 
part  of  two  houses  for  the  purpose  of  widening  a 
street,  adjudged  under  Michael  Angelo  Taylor^i 
Act  that  it  was  necessary  to  acquire  the  whole,  and 
aocordinffly  gave  notice  to  treat  for  the  wliol& 
They  subsequentiy  informed  the  own^  that  }aa 
right  of  pre-emption  of  the  part  not  required  woaU 
be  reserved  to  hmi.  It  being  proved  that  possessinB 
of  the  whole  was  necessary  in  order  to  effect  tki 
widening, 

Held,  that  the  local  authority  could  take  tbs 
whole.— Fbbnlkt  v.  Ldcbhottsb  Boabd  of  Woebsi, 
Gh.D.  Kehe^vich,  J.;  82  L.  T.  524. 

17.  VUunteer  corps—Storehouse  and  driU-koBr' 
Metropolis  Management  Acts  —  JSxempHont.  —  I 
building  consisting  of  an  armoury,  storehoose,  aoi 
drill-hidl  of  a  volunte«»r  corps,  «/hitih  is  yasts^  * 
the  commanding  oflGLcer  of  the  corps  and  is  intea.^ 
for  the  use  of  the  corps  only,  is  not  exempt  iros 
the  operation  of  the  sanitasy  provisions  of  ^ 
Metropolis  Management  Act,  1855,  on  the  fpxpai 
that  it  is  occupied  and  used  solely  for  the  pnrpoea 
of  the  Grown.— Westminstbb  Ybstey  v,  HosKm 
Q.B.D.  ;  [1899]  2  Q.  B.  474. 

See  also  Cbntraut,  8 ;  Hackney  Oarziage;  Liai- 
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lord    aad   Tenant,    14;    Local   Government,    1; 
Water,  3,  4. 

MIDDLESEX  BEGISTBY.-See  Practice,  30. 

MINE:-;- 

1.  Chid  mine— cToM  tesaeei — Notice  of  oJbafidoti- 
ment  hy  one  leasee  to  the  othen, — ^Written  notice  by  a 
joint  holder  of  a  gold  mining  lease  to  his  co-lessees 
that  he  is  nnable  to  contribute  to  the  joint 
expenses  and  that  they  may  do  i|s  ther  like  wifii  it, 
is  an  abandonment  of  his  beneficial  interest 
therein.  The  subsequent  working  of  the  lease  by 
the  other  co-lessees  out  of  their  own  resources  is 
an  acceptance  of  the  abandonment. 

Held,  that  neither  the  retiring  lessee  nor,  on  his 
bankruptcy,  his  official  assignee  was  entitled  to  any 
share  of  the  price  realized  by  a  sale  of  the  lease  by 
the  other  co-lessees. — Paliceb  v.  Moobs,  F,C.  ; 
[1900]  A.  0.  293;  60  L.  J.  P.  0.  64;  82  L.  T.  166. 

2.  Minerah — Coal  below  low  waUr-marh— Barony 
tide — Adoption-- Lease  of  coal, — ^The  doctrine  of 
possession  by  prescriptive  working  of  minerals 
applicable  to  the  foreshore  ex  advereo  of  a  barony 
granted  with  parts  and  pertinents,  cannot  be  ex- 
tended to  a  barony  granted  with  power  to  work 
minerals  infra  fluxum  mariSf  because  these  words 
show  that  the  grant  is  limited  to  the  minenJs 
under  the  foreshore  only.  Kur  can  such  prescrip- 
tive use  be  extended  to  a  third  barony  where  a 
barony  with  a  bounding  charter  lies  between. 

The  right  of  a  proprietor  of  estates  adjoining  the 
sea  to  work  the  coal  below  low  water-mark  was 
challenged  by  the  Crown  during  the  proprietor's 
minority.  The  estates  to  which  the  minor  had 
succeeded  consisted  in  part  of  entailed  and  in  part 
of  unentailed  lands.  The  admimstration  of  the 
unentailed  lands  was  vested  in  the  testamentary 
trustees  of  the  minor's  father,  who  were  also 
curators  of  the  minor.  These  trustees,  without  the 
ooncorrence  of  the  minor,  entered  into  a  transac- 
tion with  the  Crown  whereby  they  on  their  part 
accepted  a  lease  of  the  whole  coal  below  low  water- 
mark ex  adverso  of  both  the  entailed  and  unen- 
tailed lands,  and  the  Crown  agreed  not  to  cUum 
damages  in  respect  of  coal  which  had  been  worked 
in  the  past.  After  the  proprietor  came  of  ace, 
he  accepted  an  assignment  of  the  lease,  and  8m>- 
sequently  applied  for  and  obtained  from  the 
Crown  a  reduction  of  the  royalty  payable  under  the 
lease,  and  a  modification  of  the  whole  mode  of 
working  the  coal.  When  the  proprietor  so  acted 
in  regard  to  the  lease,  h<f  was  unaware  that  he  had 
a  claim  to  some  of  the  coal  below  low  water- 
mark. In  an  action  brought  by  the  proprietor 
fourteen  yean  alter  he  had  reached  majority, 
concluding,  inter  alia,  for  a  declarator  that  he  was 
not  bound  by  the  lease. 

Held,  reversing  the  decision  of  the  First  Division 
of  the  Court  of  Ssssion,  [1897]  24  B.  216,  that  the 
actings  of  the  proprietor  after  he  came  of  age 
barred  him  from  challenging  the  lense. — Lobd 
Adyooatb  v.  Wxmtss,  H.L.  {8c,)  ;  [1900]  A.C. 
48. 

3.  Minerals — Lean — Open  or  unopened  mine — 
SetUed  Estates  Act,  1877  (40  &  41  Vict.  c.  18)  «.  4.- A 
settled  estate  was  divided  into  two  portions  by  a 
strip  of  land  belonging  to  a  diSerpnt  owner.  A 
seam  of  coal  underlay  the  whole.  When  the  tenant 
for  life  of  the  settled  estate  came  into  possession  the 
part  of  the  seam  underlying  the  northern  portion  of 
the  estate  was  an  openea  mme.  The  tenant  for  life 
subnequentlv  acquired  the  coal  underlying  the 
dividing  stnp.   Tbe  tenant  for  life  now  propped  to 


grant  a  lease  of  the  part  of  the  seam  underlying  the 
southern  purt  of  the  estate  which  had  not  yet  been 
worked.  This  part  of  the  seam  it  was  practicable 
to  work  from  the  opened  mine,  but  it  was  not 
commercially  convenient,  and  is  wa^  therefore 
intended  to  sink  a  new  shaft  in  the  southern  portion 
of  the  estate. 

Held,  that  the  part  of  the  seam  underlying  the 
southern  portion  of  the  estate  was  an  unopened 
mine.— ICaynard's  Sbttlkd  Estatb,  Eb,  Ch.D. 
Kekewich,  J.,  60 ;  [1899]  2  Cb.  347. 

4.  Minerals — Opened  mines — Bents  and  profits — 
Boyalties — Capital  or  income. — ^By  a  marriage 
settlement  niade  in  1882  G.,  then  the  absolute 
owner  of  a  real  estate,  conveyed  it  to  trustees  on 
trust  for  sale,  and  until  sale  to  lease  the  unsold 
parts  thereof  and  to  hold  the  proceeds  of  sale,  and 
the  rents  and  profits  until  sold,  upon  trust  for  G. 
for  life  and  after  her  death  for  G.'s  husband  for 
life,  with  remainder  for  the  children  of  the  marriage 
as  the  parents  should  appoint.  The  trustees  were 
given  power  of  leasing  the  hereditaments.  Upon 
3ie  estate  were  stone  quarries  which  had  been 
worked  at  intervals  for  about  a  century;  but  in 
1882  and  for  four  years  previously  they  had  not 
been  worked.  In  1895,  the  estate  not  having  been 
sold,  the  trustees  leased  the  stone  in  46  acres, 
including  the  portion  already  worked,  at  a  fixed 
rent  with  a  royalty  on  the  amount  of  stone  sold. 
There  was  one  diild  of  the  marriage. 

Held  (reversim^  the  decision  of  the  First  Division 
of  the  Court  of  Session,  [1898]  26  B.  476),  that  the 
quarries  at  the  date  of  the  marriaffe  settlement  were 
*'  opened  mines,"  and  the  rent  and  royalty  fell  to  be 
paid  to  G.  as  annual  income  from  the  estate,  and 
did  not  fall  to  be  accumulated  for  the  benefit  of  the 
child  of  the  marriage. — GssviLiiE-NiTaEirr  v. 
Mackenzie  H.L.  (8c.);  [1900]  A.  C.  88;  69 
L.  J.  P.  C.  1 ;  81 L.  T.  793. 

6.  Subsidence— Damage— LiahUity  for  acts  of  pre- 
decessor in  tiUe. — ^An  action  for  damajges  done  by 
subsidence  caused  by  working  a  mine  is  a  personal 
action,  which  determines  on  uie  death  of  the  owner, 
and  cannot  be  brought  against  a  trustee  or  lessee 
who  has  not  activdy  caused  the  subsidence. — ^Hall 
v.  NoRFOiA  (Duke),  Ch.D.  Kekewich,  J.,  666 ;  69 
L  J.  Cn.  671 ;  82  L.  T.  836. 

6.  Working— Letting  down  surface— Bight  of  sup- 
vort — Compensation, — ^The  owner  of  the  surface  of 
land  does  not  by  parting  with  the  minerals  under 
such  land  lose  his  common  law  right  of  support, 
and  in  the  absence  of  express  power,  or  necessary 
implication  in  the  conveyance,  the  grantee  of  the 
minerals  has  no  nAt  to  work  them  so  as  to  let 
down  the  surface.  This  obligation  is  not  a£Eected 
by  a  provision  that  compensation  shall  be  payable 
for  damage  to  the  surface. — ^New  Shaslstok 
CoLUE&iBS  Co.  V,  Westmoskland  (Bael},  H.L.  ; 
82  L  T  726 

See  also  Master  and  Servant,  12 ;  Settled  land, 
4-6. 

lOSTAEE:— 

Money  paid  u/nder  compulsion  of  law  —  Money 
credited  in  daim — Beoeipi  in  fuU  given — Want  of 
bon4  fides— ^ctftcm  for  recovery  of  money. — The 
plainti£b  sued  the  defendant  for  work  and  labour 
done.  In  the  writ  they  by  mistake  credited  the 
defendant  with  the  payment  of  a  sum  on  account 
and  claimed  the  balance.  The  defendant  kuowiuff 
that  they  had  made  a  mistake  paid  the  balance  and 
obtained  from  them  a  receipt  for  the  whole  sum  due 
fr<nn  him  to  them.  Subsequenlly,  having  discovered 
their  mistake,  the  plaintifis  brought  an  action  to 
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reoorer  from  the  defendant  the  warn  wrongfolly 
aocredited  to  him,  as  money  had  and  reoeiTed  to 
their  nae. 

Held,  that,  although  the  receipt  had  been  given 
under  compulsion  of  legal  prooess,  the  defendant 
could  not  rely  upon  it  as  a  defence  to  the  action 
since  he  had  not  acted  bond  fide,  and  that  the 
plaintifBB  were  therefore  entitled  to  recorer  the  sum 
claimed.— Wakd  &  Co.  v.  Wallis,  Q.B.D.  ;  [1900] 
1  a  B.  675;  69  L.  J.  Q.  B.  423;  82  K  T.  261. 

MOBTGAGB:— 

1.  Charge  upon  "all my  real  and  pereonal  estate 
whatsoever  ana  wheresoever  " — Enforcement— Definite 
property —  Valid  charge— Public  policy —  Vagueness, — 
A  charge  by  a  man  upon  *<  all  his  real  and  personal 
estate  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  the  same  may  be  or  consist," 
will  not  be  void  on  the  ground  of  vagueness  or  as 
offending  against  public  policy,  if  it  is  possible,  at 
the  time  when  the  charge  is  sought' to  be  enforced, 
to  construe  fairly  the  document  oreatuif^  the  chazge, 
and  to  point  to  the  property  comprised  in  it. — 
Kelcby,  Be,  Tyson  v.  Eblobt,  Ch.D.  Kekewich,  J., 
69;  [1899]  2  Oh.  630 ;  81  L.  T.  364. 

2.  Costs — Equiiable  morigage^Oompletion  of  legal 
mortgage — Frocwration  fee — Solicitor  mortgagee — 
Mortgagees*  Legal  Costs  Act,  1896  (68  &  69  Vict.  c. 
26),  s,  3.— K  in  February,  1891,  deposited  certain 
deeds  with  a  bank  with  intent  to  create  an  equitable 
mortgage,  and  signed  a  memorandum  agreeing  at 
any  time  or  times  upon  the  request  of  the  bank  to 
execute  a  legal  mortgage  in  such  form  as  the  bank 
should  require. 

In  March,  1891,  E.  gave  S.  a  charge  on  the  same 
property  for  £1,000. 

Li  July,  1891,  this  charge  was  transferred  by  S. 
to  C,  and  in  February,  1892,  notice  was  given  to 
the  bank. 

In  March,  1892,  the  plaintiff,  a  solicitor,  took  a 
new  leffal  mortgage  from  K  and  paid  off  the  bank. 
Proceedings  were  taken  for  the  realization  of  the 
security,  and  a  foreclosure  decree  was  made  in 
April,  1893. 

In  February,  1898,  an  order  was  made  for  the 
taxation  of  the  costs  of  the  plaintiff  in  this  action, 
including  all  costs  properly  mcurred. 

Upon  a  summons  taken  out  by  C.  to  vary  the 
taxing-master's  certificate. 

Held,  (1)  that  the  plaintiff  could  not  be  allowed 
profit  costs  as  he  was  not  entitled  to  the  benefit  of 
the  Mortgagees'  Leffal  Costs  Act,  1896,  the  taxation 
beiog  really  carried  out  under  the  order  of  April, 
1893,  and  the  Act  not  being  retrospective ;  (2)  that 
the  plaintiff  was  entitled  to  the  costs  of  die  transfer 
and  of  investigation  of  title  on  the  principle  stated 
in  Wetherell  v.  Collins,  3  Madd.  266;  (3)  that  no 
procuration  fee  ought  to  be  allowed. 

NationcU  Provincial  Bank  of  England  v.  Chimes, 
31  Ch.  D.  681,  distinguished.— Day  v.  Eslland, 
Ch.D.  CozenS'Eardy,  J. ;  82  L.  T.  142. 

3.  Covenant  —  **  Tied  "  puUic-hcmse  —  Collateral 
security  for  mortgage— Omission  of  **  successors  "— 
Assign  and  suh^lessee — Superior  title. — J.  J.,  the 
owner  of  a  public-house,  mortgaged  it,  subject  to  a 
prior  mortgage  to  J.  T.,  to  M.  J.  and  W.  J.,  trading 
together  as  <*  J.  Brothers"  as  brewers  and  wine 
merchants.  By  an  indenture  of  even  date  with  this 
seoond  mortgage,  J.  J.  covenanted  with,  the  said 
M.  J.  and  W.  J.,  ''  trading  in  co-partnership  as 
'J.  Brothers,'"  and  thereinafter  ''styled  as'J. 
Brothers,' "  that  he,  the  said  J.  J.,  his  executors, 
administrators,  and  assigns,  for  so  long  as  he  or 
thejr  should   coi^tinue  in  possession  of  the  said 


pQbfio-hoase,  would  purchase  their  beer  and  spuits 
from  the  said  '< J.  Brothers."  SubseqenUy  J.J. 
and  J.  T.  united  in  granting  a  sub-lease  to  H., 
who  had  at  the  time  notice  of  the  said  ooveoant; 
and  the  business  of  "  J.  Brothers,"  together  with 
the  mortgage  to  them  already  mentaoned,  wm 
transferrer  to  the  A.  Brewery  Co. 

Held,  that  the  covenant  and  the  mortgage  to 
«*  J.  Brothers  "  must  be  read  together,  and  thatH. 
was  bound  to  purchase  his  beer  from  the  A.  Brewery 
Co.,  notwithstanding  the  fact  that  *'  J.  Brothers" 
had  technically  ceased  to  exist  and  that  H.  was  not 
bound  by  the  actual  words  of  the  oovenant  to 
purchase  his  beer  from  their  "  suooessors." 

Clegg  v.  Hands,  38  W.  B.  433.  44  Ch.  D.  603. 
and  similar  cases,  distinguished. 

Held,  that  *<  assign  "  dof  s  not  necessarily  exduds 
«  sub-lessee,"  and  that  the  fact  that  H.  was  not 
the  "  assign,"  but  the  '<  sub-lessee,"  of  J.  J.  did 
not  relieve  him  from  liability  on  the  covenant, 
with  notice  of  whidi  he  was  affected. 

Bryant  v.  Hancock.  46  W.  B.  386,  [1898]  1  a  B. 
716.  [1899]  A.  0.  442,  distinguished. 

Held,  that  H.  was  bound  to  claim  under  his 
superior  title ;  and  that  he  must  aooordin^  be 
considered,  in  the  eye  of  the  law,  to  derive  hisiafla, 
not  from  J.  T.,  but  from  J.  J. — JoHV  Bbothsrs 
(Abeegakw,  Brewery)  v.  Holmes,  ChJ). 
KekewicK  J>.  236 ;  [1900]  1  Ch.  188;  69  L.  J.  Ch. 
149;  81L.  T.  771. 

4.  Deposit  of  deeds— Subsequent  purchaser  for 
value  withotU  notice — iSfross  negligence— Priority,— 
Gross  negligence  on  the  part  of  a  sabsequent 
purchaser  for  value  without  notice  will  diaentitk 
him  to  protection  against  a  prior  incumluraiioer, 
even  though  there  is  no  question  of  fraud  on  his 
part. 

Apurohaser  for  value  without  notioe  of  any  incom- 
branoe  obtained  a  oonveyance  of  the  legal  estate  in 
certain  houses,  but  did  not  require  an  abstraot  of 
title  or  production  of  the  title  deeds.  He  did  ask 
where  the  deeds  were,  and  was  told  that  they  were 
in  the  possession  of  tUe  vendor,  but  would  not  be 
delivered  up  as  they  related  to  other  property.  It 
was  subsequently  discovered  by  the  purohaeer  that 
the  deeds  hietd  been  deposited  with  a  prior  equibihls 
mortgagee. 

Held,  that  the  purchaser  had  acted  withgiosi 
carelessness  and  would  not  be  allowed  to  deprirs 
the  mortgagee  of  her  security. 

Batdiffe  v.  Barnard,  19  W.  B.  764,  Lw  R  6  Ch. 
App*  652,  commented  on. 

Decision  of  Bomer,  J.,  affirmed. — OIiTVKB  s. 
HiNTON.  C.A.,  3 ;  [1899]  2  Ch.  264;  81  K  T.  212. 
6.  Distress — Beceiver  of  mortgaged  property — Ooa- 
veyandng  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  e.  41),  s.  19,  sub-section  1  {Hi.);  s.  24,  «i- 
sections  1,  2,  3. — A  mortgagee,  under  sub  aeotioB  1 
(iii.)  of  section  19  of  the  Uonveyanoing  Act,  1881. 
appointed  a  receiver  of  the  rents  of  a  mortgagei 
property.  The  rent  of  the  propwty  for  one  qoartv 
was  outstanding.  The  receiver  declined  to  distrsiB, 
and  thereupon  the  mortgagor  put  in  a  distM 
without  the  receiver's  authority. 

Held,  that,  after  the  appointment  of  the  reoeimr 
the  mortgagor  had  no  right  to  distrain,  and  M 
the  distress  was  illegal.— Woouarroir  v.  Boas,  CU^ 
CozenS'Hardy,  J.,  556;  [1900]  1  Oh.  788;  « 
L.  J.  Ch.  363;  82L.T.  21. 

6.  Farther  (advance — Second  mortgage — Tadtii^ 
Trustees— Joint  tenants,— In  Octobci,  1864,  oscts 
property  was  mortgaged  to  A.,  B.,  and  O.  («^ 
were  trustees)  as  joint  tenants,  to  ■eonre  £Z,W 
and  interest    In  February,  1866,  the  aame  |0- 
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perty  wm  mortgaffed  to  L.  to  seoure  £8,600  and 
mteroBt  Iq  Ootober,  1876,  a  further  charge  was 
exeonted  in  favour  of  the  firtt  mortgagees  to  leonre 
£1,000  and  intereet    A.  died  in  May,  1883. 

The  plaintiflii  in  the  action  were  the  preaent 
tnutees  of  the  settlement  of  which  the  first  mort- 
gagees had  been  trustees,  and  the  defendants  were 
the  present  owners  of  the  second  morteage. 

B.,  who  was  a  solicitor,  had  acted  for  all  parties 
in  cazrying  out  the  first  and  second  mortgages  and 
the  further  advance  bv  the  first  mortgagees,  and 
had  actual  notice  of  the  second  mortgage  at  the 
date  of  its  creation,  bat  he  failed  to  commuiicate 
the  fact  of  the  second  mortgage  to  his  co-mort- 
gaffees  at  the  time  of  the  fnruer  advance  and  they 
had  no  personal  knowledge  of  its  ezistoice. 

Held,  that  the  plaintifi  were  not  entitled  to  tack 
the  amomit  due  m  respect  of  the  further  advance 
to  the  amount  due  on  the  first  mortgage  and  so 
postpone  the  second  mortgagees. 

In  the  case  of  a  mortsage  of  real  estate  to  joint 
tenants  to  secure  a  debt  due  to  them  jointly,  it 
cannot  be  said  as  a^iainst  strangers  that  any  one 
portion  of  the  security  or  of  the  debt  belongs  to 
any  one  of  the  mortgagees ;  each  is  entitled  to  the 
whole,  and  if  notice  of  a  second  incumbrance  is 
given  to  any  one  of  them,  such  notice  creates  an 
equity  against  one  in  respect  of  the  whole  sufficient 
to  prevent  any  taddng.—- FBxmcAir  v.  Lahto,  C%./>. 
Byrne,  J.,  9;  [1809J  2  Gh.  366 ;  81  Lw  T.  167. 

7.  Lea»e — Mortgagor  in  poMemon,  Uau  hy^^ 
MaMion-hauHy  fumitwe,  and  tporHng  righU — 
FcfncU>9u/rt  —  Lease  binding  on  mortgagee — Oon- 
veyaneing  Act,  1881  (44  &  46  VicA.  c  41),  «.  18.— A 
mortgagor  <A  land  while  in  possession  leased  for 
fourteen  years  the  mortgaged  mansion-house, 
together  with  the  furniture  and  with  sporting 
rights  over  the  whole  of  the  mortgaged  land.  The 
mortgagees  having  foreclosed. 

Held,  that  the  lease  was  valid  as  against  the 
mortgagees  under  section  18  of  the  Conveyancing 
Act,  1881.— Bbowk  V,  PiTO,  Q,B.D.\  [1900]  1 
a  B.  346;  69  L.  J.  a  B.  141  ;  82  L.  T.  264. 

8.  Hfe  pclicg — Ptrsimal  covenant-^Power  of  eale 
—Statute  of  LimitaUans  (SI  &  38  Vict.  c.  67),  «.  8— 
Moneys  received  on  eurrenaer  of  policy  by  mortgagee — 
Payment  or  acknowledgment — *'/n  the  meantime*** — 
Where  a  mortgagee,  having  received  neither  pay- 
ment nor  acknowledgment  in  respect  of  his 
mortgage  for  twenty-two  years,  at  the  end  of  that 
time  surrenders  to  tiie  insurance  office  a  pdioy  on 
the  life  of  the  mortgagor  in  order  to  realise  part  of 
his  security,  the  surrender  value  ai  ih»  policy  so 
paid  by  the  insurance  company  to  the  mortgagee 
will  not  operate  as  a  payment  or  admowledgment 
of  the  mortgage  debt  so  as  to  take  the  ease  out  of 
the  Statute  of  Limitations. 

The  words  "  in  the  meantime "  in  section  8  of 
37  &  38  Vict.  c.  67  mean  the  period  between  the 
time  at  which  the  action  or  suit  is  brought  and  the 
time  at  which  the  debt  or  the  remedy  for  it  would 
have  been  barred.- OuiDXir  (Lobd),  Bb,  Ahhalt 
V.  Aoab-Bllis,  Oh.D.  Byrne,  /.,  428;  [1900]  1 
Gh.  774 ;  69  L.  J.  Oh.  478 ;  82  L.  T.  668. 

9.  Beceipt  ctatue—ExecuUon  induced  by  fraud  of 
mortgagar*B  eolicitor-'Implicit  cor^fidenee  of  mortgagor 
in  Molidtor — Misappropriation  by  soUeitor—EJkfppel 
-^Conveyancing  Act,  1881  (44  &  46  Vict.  c.  41),  s.  66. 
— ^E.  had  such  confidence  in  his  solicitor  that  he 
executed  a  mortgage  deed  (containing  a  receipt  for 
the  consideration  money}  at  the  request  oi  his 
solicitor  without  ascertaimng  that  the  deed  was  a 


mortsaffe  deed,  but  only  knowing  that  in  some 
way  it  dealt  with  his  property.    The  deed  was  duly 


handed  over  by  the  solicitor  to  the  mortgagee  and 
the  consideration  money  paid  by  the  mortgagee  to 
the  solicitor. 

Held,  that  as  K.  when  he  signed  the  mortgage 
deed  knew  he  was  **  doing  something  with  his 
estate,"  the  deed  must  therefore  be  considered  his 
deed  (Hunter  v.  Walters,  Lw  B.  7  Oh.  App.  76],  and 
that  the  payment  by  the  mortgagee  to  the  solioitor 
was  a  ^^ood  discharge  under  section  66  of  the  Oon- 
veyancmg  Act,  1881. 

The  meaning  of  the  term  **  a  solicitor  "  in  section 
66  considered.— Knro  v.  Smith,  Gh.D.  FarvkU,  J. ; 
69  L.  J.  Oh.  698 ;  82  L.  T.  816. 

10.  Bedemption^Ologging  ths  equity  of  redemption 
—Collateral  advantage  to  mortgagee— Leaseholds'- 
Covenant  for  payment  to  mortgagee  of  one-third  of  the 
profit  rent  until  the  end  of  the  term,  though  principal 
and  interest  paid  U/ore— Validity.— A.  mortgagee 
may,  provided  the  bargain  is  not  unconscionable  or 
oppressive,  stipulate  by  the  mortgage  for  a  collateral 
advantage  to  himself ;  and  if  he  does  so,  there  is  no 
presumption  that  the  mortgagor  entered  into  the 
contract  under  pressure. 

A  covenant  m  a  mortgage  of  a  lease  that  the 
mortgagor  will,  during  tiie  residue  of  the  term 
(besides  paying  principal  and  interest),  pay  to  the 
mortgageeone-thirdot  the  net  profit  rental  received 
from  under-tenants,  and  provisions  that  the  relation 
of  mortgagor  and  mortgagee  shall  continue,  though 
all  prindpid  and  interest  may  have  been  paid,  do 
not  amount  to  a  dog  or  fetter  upon  the  equi^  of 
redemption,  and  are  therefore  valid. 

Deo&on  of  Byrne,  J.  (47  W.  B.  297),  reversed.— 
fiAiraiJCT  V.  WiLDB,  C.A.,  90;  [1899]  2  Oh.  474; 
81  K  T.  393. 

11.  Bedem^ption—PMic-house—Leaseholdr^*' Tied 
house  **—Once  a  mortgage  always  a  mortgagc^ThB 
prindple  of  equity  that  nothing  in  a  mortgage 
transaction  will  be  permitted  to  dog,  fetter,  or 
impede  the  borrower's  rig^t  to  redeem  is  stiU  valid 
and  unimpaired. 

A  covenant  in  a  mortgage  of  a  leasdiold  public- 
house  that  the  mortgagor  shall,  during  the  con- 
tinuance ci  the  lease,  buy  his  beer  only  from  the 
mortgagees,  is  a  dog  on  the  equity  of  redemption, 
inasmudi  as  it  prevents  the  mortgiyir  from  getting 
back  the  propwty  unimpaired.  The  mort^^agor  is 
therefore  entitled  on  redemption  to  an  assignment 
of  the  premises  free  from  the  covenant. 

f  V.  WOde,  ante,  p.  90,  [1899]  2  Oh.  474, 


Decision  of  Ooaens-Hardy,  J.  (ante,  p.  110), 
affirmed.— BlOB  v.  KOAKBS,  C.A.,  629;  82  L.  T. 
784. 

12.  Sale^Power  of  sale— Action  to  set  aside  sale^ 
Ladies.— Tlie  mortgagee  of  a  reversionary  interest 
sold  it  under  the  power  ci  sale  in  January,  1888. 
The  reverskmer  had  notice  of  the  sale,  and  he  then 
took  legal  advice  as  to  lus  ri|^ts,  but  he  took  no 
stops  to  impeadi  the  sale  until  December,  1897, 
when  he  commenced  an  action  to  set  it  aside.  The 
reversion  had  fallen  into  possession  in  April,  1897. 

Held,  that,  by  reason  of  lus  laches,  the  plaintiff 
could  not  TM^^tit^"  the  action. 
Decision  of  Oosens-Hardy,  J.  (47  W.  B.  430, 
1899]  1  Oh.  873),  affirmed.— NxTTT  v.  Babtov, 
"A.;  [1900]  1  Oh.  29;  69 L.  J.  Oh.  46;  81  L.  T. 
630. 

13.  8al&—Pou)er  of  saloSale  of  part  of  mort" 
gaged  mroperUf—Orint  of  imfUied  easements  over 
unsold  land — Light— Conveyancing  Act,  1881  (44  &  46 
VieL  e.  41),  s.  6,  sub-sections  1,  2,  4,  6 ;  s.  19,  euh- 
section   l—Oo^endainte—Third''pairiy  proeedure— 


8. 


131 


NaUHf  Laf9  of. 


DIGEST. 


[WeaUyBeportsr,  Oefe.  C,  1900. 
Nuisance.  132 


CosU—R.  8.  C,  ord.  16,  r.  66.— A  conTeyanoe  by  a 
mortgagee  ezerdsing  hu  statatory  power  of  sale  of 
part  of  the  mortgaged  property  will  pass  to  the 
purdiaser  an  implied  easement  as  to  light  over  the 
portion  remaining  unsold. 

An  owner  of  land  brought  an  action  for  infringe- 
ment of  light  and  trespass  against  a  neighbouring 
owrer  and  a  person  engaged  in  building  a  wall  for 
him.  The  builder,  not  being  satisfied  with  the  way 
in  which  the  defence  was  beirg  conducted,  severed 
his  defence,  and  was  separately  represented. 

Held,  that,  under  the  circumstances  of  the  case, 
he  WM  justified  in  so  doing,  and  entitled  to 
be  paid  solicitor  and  client  costs  by  his  co- 
defendant.— BoBN  v.  Tubneb,  Ch,D.  Byrne,  J., 
697  ;  [1900]  2  Ch.  211 ;  69  L.  J.  Oh.  693. 

14.  Ship  —  Accounts  —  Evidence*  —  In  taking 
accounts  between  a  mortgagor  and  a  deceased 
mortgagee  of  a  bargp,  an  account  book  kept  by  the 
latter  in  his  own  handwriting  containing  entries  of 
payments  made  to  him  by  the  mortgagor  as  well 
as  disburpements  made  by  him  on  account  of  the 
barge  is  admissible  on  bdialf  of  the  mortgagee's 
executors  in  eyidence  as  containing  entries  agttinst 
interest. 

Taylor  v.  Witham,  3  Ch.  D.  605,  followed.— 
Hudson  V.  Swiftbube  (Ownxbs  of),  P.D,  &  Ad.D.; 
82  L.  T.  389. 

15.  Transfer— No  notice  to  mortgagor  —  Sale  by 
mortgagor  cmd  mortgagee  without  discloaing  mortgage 
— Fraudulent  retention  of  purchaae-money  by  mort- 
gagee— Satisfaction  of  mortgage. — A  solicitor  con- 
veyed certain  land  to  a  builder.  The  builder  built 
some  houses  thereon  and  mortgaged  it  to  the 
solicitor.  The  solicitor  transferr^  the  mortgage. 
No  notice  of  such  transfer  was  given  to  the  builder. 
Subsequently  tbe  solicitor  and  the  builder  sold  the 
land,  which  was  conveyed  by  a  deed  containing  a 
recital  that  it  was  free  from  incumbrances.  The 
proceeds  of  sale  were  received  by  the  solicitor,  who 
retained  the  mortgage  debt  out  of  them.  The 
solicitor  till  he  absconded  paid  interest  to  the 
tr»nsferee. 

Held,  that  the  purchaser  took  the  property 
subject  to  the  mortea^e,  but  the  builder,  having 
placed  himself  entirely  m  the  hands  of  the  solicitor, 
must  have  imputed  to  him  the  knowledge  which 
tbe  solicitor  actually  had,  and  must  indemnify  the 
purchaser  against  any  payments  to  be  made  to  the 
mortgagee. 

Decision  of  Cozens-Hardy,  J.  (47  W.  B.  620), 
affirmed.— Dixon  v.  WnsrOH,  0,A.,  612;  [1900]  1 
Ch.  736;  69  L.  J.  Oh.  465 ;  82  L.  T.  437. 

Bee  also  Landlord  and  Tenant,  4,  18;  Merger, 
2 ;  Partnership*  3 ;  Principal  and  Agent,  1 ; 
Probate,  1 ;  Will,  19. 

NATAL,  LAW  of  :— 

Husband  and  wife — Marriage  contra>ct — Begistra- 
tion— Mutual  will— Natal  Law  No.  22  of  1863,  s.  7. 
—By  section  7  of  Natal  Law  No.  22  of  1863,  passed 
to  prevent  community  of  goods  attaching  to  certain 
marriages,  persons  married  in  South  Africa  can 
bricg  themselves  under  its  provisions  by  a  registered 
written  instrument  to  that  effect. 

Held,  that,  by  the  true  construction  of  that 
section,  if  the  instrument  is  uc  registered  it  is 
inoperative  for  all  purposes  and  as  between  the 
p.'^xties. 

Where  husband  and  wife,  not  within  Law  No. 
22,  by  mutual  will  directed  their  executors  to  sell 
the  testator*s  estate  as  soon  as  convenient  after  the 
testator's  death  without  specifying  a  date  for 
payment  of  legacies  directed  by  the  testator,  and  so 


soon  after  the  death  of  the  testatrix  as  may  be  to 
pay  the  legacies  directed  by  her, 

Held,  that  by  the  true  construction  of  ^he  will 
the  testator's  legacies  were  payable  at  his  death. 
The  intention  to  dispose  of  everything  wba 
appcurent,  and  the  words  did  not  neoestitate  the 
suspension  of  payment  of  testator's  legacies  with 
consequent  intestacy  as  to  the  resulting  income. — 
Taylob  v.  Stubbook,  Stubbogk  v.  Stubbock, 
P.O.;  [1900]  A.  C.  225;  69  L.  J.  P.  0.29;  82 
L.  T.  97. 

NEQLIGENCE.  —  See  Banker,  2;  Company,  6; 
Libel,  2;  Master  and  Servant,  30;  Mortgage,  4; 
Statute. 

NEW  ZEALAND,  LAW  of  :— 

Bailway—Ejfeet  of  an  Order  in  Council  retaining  a 
raihvay  as  Government  property —Bights  of  debenture- 
holders — Netn  Zealand  BaUways  Construction  and 
Land  Act,  1881  (44  &  45  Virt.  No  37),  m.  123,  125, 
126. — Under  New  Zealand  Bailwnys  GonHruction 
and  Lani  Act,  1881,  ss.  125  and  126,  the  Govecoor 
of  the  Colony,  having  taken  possession  of  a  railway 
under  section  123.  is  empowered  on  the  bappeoing 
of  events  in  the  later  section  specified  t-o  declare 
his  intention  to  retain  the  railway  a^  Qjv  smment 
prrperty. 

Held,  that  on  publishing  an  Order  in  Council 
giving  effect  to  such  intention,  his  title  to  liie 
railway  is  absolute  and  paramount,  and  that  tiie 
riffhts  of  debenture-holders  whoM  debentures  were 
authorized  by  a  later  Act  in  1884  to  be  a  first  uharge 
on  the  railway  f<dl  witti  the  compcui3r'8  title.— 
Ooatbs  v.  Rbg..  A.G.  ;  [1900]  A.  O.  217;  69  L.J. 
P.  C.  26 ;  82  L.  T.  162. 

NUISANCE:- 

1,  Liter ference  with  rigid  of  support — Eoocavation — 
Landowner  —  Drainage  —  Surface^  kiting  dawn  — 
Undergroundwater—  Water-logged  land — Quickaand — 
**  Banning  silt** — Pitch,  stratum  of— Ancient  Ughis^ 
interference  with — Damages — Injunction — Chuworb 
Clauses  Acts,  1847,  1871  (10  &  11  Vict,  c  15,  «.  29; 
34  &  35  VicL  c  41.  «.  9)— Lord  Cairns'  Act  (21  &  22 
Vict,  c  27). — Tbe  plaintiff  was  t^e  owner  of  land 
witiii  houses  on  it.  The  adjoining  land  belonged  to 
the  defendants,  a  gas  company  incorporated  by 
special  Act,  with  power  to  purchase  land  by  agree- 
ment only,  and  subject  to  the  provisions  ot  the 
Gasworks  Clauses  Acts,  1847  and  1871.  Under 
their  statutory  powers  the  defendants  proceeded  to 
excavate  tiieir  land  for  tbe  purpose  of  erecting  a 
gasometer*  In  so  doing  they  penetrated  an  under- 
gpx)und  stratum  of  qmcksand,  or  sand  loaded  with 
stagnant  water,  geologically  kuomi  as  '*ruiimng 
silt,**  which  extended  under  the  plain  tiff*!  land  m 
well  as  their  own,  the  silt  or  sand  largely  pre- 
ponderating over  the  water.  In  draining  their 
excavation  the  defendants  withdrew  a  lari;e 
quantity  of  the  running  silt  from  under  the  plain- 
tiff's luid  and  thus  caused  a  subaidenoe  of  tbe 
surface  with  conse(^uent  structural  injury  to  hii 
houses.  The  liability  of  tbe  defendants  to  pro- 
ceedings for  any  "nuisance"  caused  by  them  is 
the  execution  of  their  works  was  preserved  bj 
section  9  of  the  Gasworks  Clauses  Act,  1871. 

Held,  that  the  defendauts  had  no  atAtatofj 
authority  so  to  construct  their  works  as  to  oocasioB 
a  nuisance,  the  fact  that  section  9  of  the  Gbawoiki 
Clauses  Act,  1871,  expressly  preserved  their  li^liilvtf 
for  any  nuisance,  distinguishing  the  caee  fron 
London,  Brighton^  and  South  Coast  Bailwau  Co.  t. 
Truman,  11  App.  Cas.  45 ;  and  that  the  defendaBli 
had   committed   a    nuisance   by   withdrawing  t 
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snppoBt   of  the  plaintiff*!   land   oonaitiiig  of  a 
stratum— not  of  water— bnt  of  wet  sand  or  numinff 

sat. 

^  Fofplewea  y.  Hodkiruon,  L.  B.  4  Exoh.  248,  dis- 
tuu^uished. 

Dednon  of  North,  J.  (47  W.  R  222,  [1898]  2  Oh. 
614),  affinned. 

It  being  proved  that  the  proposed  gasometer 
would  obs^uct  andent  lights  m  the  plaintiff's 
houses, 

Held,  that  the  plaintiff  was  entitled  to  an 
injunction,  suioe  his  right  would  not  be  adequately 
protected  or  Tindioated  by  damages. — Jobdbson  v. 
SuTTOsr  Qab  Ck>.,  C.A. ;  [1899]  2  Gh.  217 ;  68  L.  J. 
Oh.  457;  80  L.  T.  815. 

.  2.  BeMonahU  use  of 'property— -OccwpUfB  offlaU  in 
one  huUdina — Bmdential  occupier  and  restaurant 
keeper* — It  is  relevant  in  nnisanoe  cases  to  inquire 
whether  the  defendant  was  making  a  reasonable 
nse  of  his  premises  in  doins  the  acts  complained  of. 

Dickun  of  Kekewioh,  J.,  m  Beinhardt  t.  MentasH, 
38  W.  B.  10,  42  Oh.  D.  685,  at  p.  690,  dissented 
from. 

Different  flats  in  one  building  were  let  to  the 
plaintiff  for  residential  purposes  and  to  A.,  a 
restaurant,  keeper,  for  the  purpose  of  his  business* 
When  the  pkmtiff  took  her  flat  there  were  only 
priTate  residences  in  the  building.  The  plaintiff 
brouffht  an  action  against  the  common  landlord 
and  A»  to  restrain  nuisance  by  heat,  smell,  and 
noise  arisfng  from  A.'s  use  of  his  premises.  The 
action  was  cuscontinned  as  against  the  landlord  on 
his  making  certain  stmctnnd  alterations  to  abate 
the  nuisance  by  heat,  but  A.  denied  liability,  and 
contested  the  whole  action. 

Held,  that  the  defendant  A.  was  entitled  to  make 
a  reasonable  use  of  his  premises  for  the  purpose  ci 
his  business,  but  not  to  make  an  unreasonable  use  of 
them,  and,  on  the  facts,  that  he  had  made  an 
unreasonable  use  of  his  premises,  wluch  substantially 
interfered  with  the  plaintiff's  enjoyment  of  her 
flat;  and  therefore  that  the  plaintiff  was  entitled  to 
an  injunction. 

Rule  in  BaU  y.  Bay,  21  W.  B.  282,  L.  B.  8  Oh. 
App.  467,  at  p.  469,  applied.— Sandkbs-GUlBK  v. 
Gbosvsnob  Mansions  Oo.,  Ch.D.  Buckley,  J.,  570; 
[1900]  2  Oh.  873 ;  69  L.  J.  Oh.  579 ;  82  L.  T.  758. 

See  also  Highway,  1 ;  Justices,  4 ;  Local  Qovem- 
ment,  14;  Tramway,  1. 

PABTITION:— 

1 .  Conversion — Money  received  on  sale — Distribution 
— **  Person  becoming  absoliUely  entitled  " — Partition 
Act,  1868  (31  ft  32  Vict.  c.  40),  s.  S— Leases  and 
Sales  of  Settled  Estates  Act,  1856  (19  &  20  VicL  c. 
120),  s.  23.— Land  was  sold  under  the  Partition 
Act,  1868,  and  by  an  order  of  court  a  testator's 
share  of  the  proceeds  was  paid  out  to  the  trustees  of 
his  will,  and  was  invested  otherwise  than  in  land, 
in  accordance  with  the  trusts  of  the  wilL  One  of 
beneficiaries  of  the  said  trust  fund  died  intestate. 

Held,  that  his  share  of  the  fund  so  iuTested 
deyolyed  on  his  legal  personal  representative,  and 
not  on  his  heir>at-law.— Mobqan,  Bb,  Smith  v. 
Mat,  Ch.D.  Stirling,  J.,  670. 

2.  Convenion—Claim  for  sale  by  infant  as  sole 
plaintiff— Defendants  interested  in  moiety  desiring  a 
sale — SaJe  directed  if  parties  other  than  infant  found 
entitled  to  moiety— Partition  Act,  1876  (39  &  40  Vict. 
c.  17),  6.  6. — An  infant's  share  in  realty  will  not 
be  converted  by  a  sale  of  such  interest  in  a  partition 
action  in  which  the  infant  was  plaiotiff,  where  the 
judgment  directed  a  sale,  if  (as  was  found  to  be  the 
fact)  the  defendants   were  entitied  to  a  moiety, 


although  the  infant  has  in  his  pleadings  reqpiesteda 
sale;  the  form  of  tiie  judgment  prodndrng  the 
view  that  the  sale  was  made  at  the  request  of  the 
infant.— Nobton'v.  Nobton,  Ch.D.  Byrne,  J.,  140; 
[1900]  1  Oh.  101;  69  L.  J.  Oh.  31 ;  81  L.T.  724. 

3.  Costs — Inquiries — Discretion,  of  court— Partition 
Act,  1868  (31  &  32  Vict,  c  40),  «.  10— Ord.  65,  r. 
14  (b).— Li  a  partition  action  the  property  long 
ago  liad  been  severed  in  moieties,  one  of  which  was 
held  by  the  defendant  for  life  with  remauiderB  over, 
and  the  other  had  to  be  divided  among  a  great 
number  of  persons.  The  parties  representing  the 
different  aliquot  parts  appeared  in  chambers. 
Subsequentiy,  a  partition  action  was  brought,  and 
an  ordinary  ju^;ment  directed  with  one  special 
inquiry.  Upon  a  question  arising  whether  any 
special  directions  to  bis  given  as  to  the  inoidenoe<» 
tne  costs. 

Held,  that,  since  the  Partition  Act  the  nsoal 
practice  had  been  to  give  the  costs  of  all  parties  oat 
of  the  proceeds  of  stae.  That  ord.  65,  r.  14  (h) 
was  not  inapplicable  to  such  a  case,  and  that  it  dia 
not  appear  that  the  plaintiffii  would  sufEar  any 
injust&e  if  tiie  ordinary  practice  were  departed 
from.  But  that  in  aU  tiie  droumstances  the  usual 
order  as  to  costs  would  be  made. 

Belcher  v.  Williams,  46  Oh.  D.  510,  fdllowed.— 
Gbaham  v.  Oijnton  (Lobd),  Oh.D,  Stirling,  J. ;  81 
L.  T.  717. 

4.  Practice— Form  of  judgmenit^Permaneni  tni- 
provements  —  AUawanes,  —  i.  tenant   m  common. 


claiming  partition,  is  entitled  whether  charged  with 
occujpation  rent  or  not,  to  have  in  the  judgment  for 
partition  an  inquiry  as  to  expenditure  properly 
made  in  nermanent  improvements  to  the  property, 
during  tne  co-ownecthip,  and  the  inquiry  saould 
bereciprocaL 

Observations  on  the  authorities. 

WiUiams  v.  Williams,  [1899]  W.  N.  66,  47  W.  B. 
Dig.  143,  approved.— Ebnbiok  v.  Mountstsven, 
Ch.D.  Oozens-aardy,  J.,  141. 

PABTNBBSHIP  :— 

1.  Dissolutum — OoodunU — Nams  of  old  firm — 
Partner* s  name.— On  the  dissolution  of  a  partner- 
ship, where  no  provision  is  made  about  the  use  of 
£e  firm  name,  but  the  goodwill,  apart  from  the 
nefit  of  the  iirm  name,  is  not  to  be  sold,  but  is  to 
be  divided  between  the  partners,  each  partner  is  at 
liberty  to  use  the  firm  name  so  long  as  he  does  not 
thereby  hold  out  lus  late  partner  as  his  partner  in 


A  man  does  not  necessarily  hold  out  his  late 
partner  as  his  partner  in  business  by  using  the  old 
firm  name,  even  though  the  old  ilrm  name  ii  the 
name  of  his  late  partner. — ^Bttbcrbll  v.  Wildb, 
C.A.,  491 ;  [1900]  1  Oh.  551 ;  69  L.  J.  Oh.  814 ;  82 
L.  T.  676. 

2.  QoodwiU — Sale  of  business — Soliciting  customers* 
— One  of  two  partners  bought  out  the  other  under 
their  articles.  The  articles  provided  that  the  out- 
going partner  might  set  up  a  similar  business  in  the 
neighbourhood. 

Held»  that  the  proviso  was  merely  dedaratoryy 
and  did  not  authorise  solicitation  of  old  customers. 
— GiLLiNGHAM  V.  Beddow,  Ch.D.  Cozens-Hordy,  J. ; 
[1900]  2  Oh.  242;  69  L.  J.  Oh.  527 ;  82  L.  T.  791. 

3.  Mortgage  of  share  by  one  partner^ Dissolution 
—Bight  to  an  account— Partnership  Act^  1890  (63  & 
64  VtcL  e.  39),  s.  31.— By  section  31  of  the  Partner- 
ship Act,  1890,  a  mortgagee  of  a  share  in  a 
partnership  has  a  right  to  an  aoooont  and  to 
ascertain  what  the  share  of  his  mortgagor  really 
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is  from  the  date  of  the  dissolution  of  the  partner- 
ship. The  mortgagor  is  not  entitled  to  say  that  he 
has  settled  the  ^ue  of  his  share  with  hu  partner 
.  before  the  date  of  dissolution,  and  thus  take  airay 
his  mortgagee's  right  to  an  aocomit  for  the  purpose 
of  ascertaining  tmit  share. — ^Watts  v.  Dbibooll, 
CKD.  FanveU,  J.,  621 ;  82  L.  T.  255. 

See  also  Bankruptcy,  15 ;  Inland  Bevenue,  29 ; 
Fraotioe,  32. 

PATENT:— 

1.  Chemical  process — Infringement  Use  abroad — 
PaH  of  manufacture  of  commercial  article — Sale  in 
England,-^The  sale  in  England  of  an  article  im- 
ported from  abroad,  in  the  manufacture  of  which 
a  process  patented  in  this  country  has  been  used, 
iaan  infringement  of  the  patent,  even  although 
the  process  is  only  the  first  part  of  the  manufac- 
ture, which  also  consists  of  subsequent  processes 
not  patented. — Saoohabin  Oobporation  v.  Anglo- 
OoNTiNXNTAL  Ohemioal  Wobks,  Oh.D,  BuMey,  J., 
444. 

2.  OrarU  to  two  patentees — Agreement  for  sale — 
Covenants  for  validify — Death  of  mvs  grantee -^oint 
and  severd  covenants, — ^A  provision  in  an  agreement 
for  tiie  sale  of  letters  patent  granted  to  two  persons 

.  that  ^  assignment  should  be  executed  and  should 
contain  a  covenant  by  the  vendors  that  the  letters 
patent  is  valid,  is  emoroeable  against  the  repre- 
sentatives of  one  of  the  vendors  who  has  died  after 
&e  agreement  >  and  before  assignment,  and  such 

c  representatives  are  liable  for  damages  for  breach 
of  the  agreement  in  this  respect. 

Decision  of  Cozens-Hardy,  J.  (47  W.  B.  518, 
[18991  2  Ch.  289),  reversed.— National  Company 

.  JFOE  DlSTBIBUnON  OF  ELBGTBIOITY,  &0.    V.  GiBBS, 

-  C.A.,  499;  [1900]  2  Oh.  280;  69  L.  J.  Ch.  457; 
82  L.  t.  443. 

3.  Infringement — Foreign-made  artich — Evidenee 
•■^'Presumpttim  ^  Injwndion  — ^  Damages — A  Uemative 

'  relief -—In  an  action  by  patentees  of  an  article 
exclusively  manufactured  abroad,  claiming  an  in- 
junction and  damages  for  the  user  of  the  patented 

..  article  in  England,  the  only  evidence  of  infringe- 

.  ment  adduced  was  that  of  an  expert,  who  deposed 
that  the  plaintiffs'  patents  related  to  three  separate 
and  distmct  modes  of  producing  the  article  in 
question ;  that  it  was  not  possible  to  tell,  from  an 
examination  of  any  particular  parcel,  under  which 
process  it  has  been  produced,  but  that  it  must  have 

,  been  produced  under  one  or  other  of  these  three 
processes.  The  defendant  called  no  evidence,  and 
claimed  a  nonsuit. 

Held,  that  the  plainti£b  were  not  entitled  to  any 
injunction,  as  they  had  not  proved  that  any 
piurticular  patent  had   been   infringed.      On  the 

auestion  of  damages,  the  court  found  as  a  fact  that 
iie  plaintifEs'  patents  covered  every  possible  mode 
of  .producing  the  patented  article,  and  that  one  of 
'   these  patents  must  therefore  have  been  infringed, 
and  that  the  nature  and  extent  of  the  wrong  done 
to  the  plaintiffs  did  not  depend  upon  the  particular 
patent  inEringed.  An  inquiry  was  therefore  directed, 
without  mentioning  any  particular  patent,  whether 
'   any  and  what  damages  had  been  sustained  by  the 
.   plaintiffB  by  reason  of  the  user  by  the  defendant  of 
'   the  patented  article. 

SembUt  it  is  not  always  essential  to  establish 
.  .the  particular  alternative  under  which  relief  is 
. ,  daimed,  provided  that  the  rijrhts  of  the  plaintiff 
and  the  obligations  of  the  de^dant  are  identical 
under  each  of  the  alternatives,  fmd  that  the  alterna- 
tives exhaust  every  possible  contingency  and  are 
mutually  exclusive.  —  Saoohabin  Oobfobation 


(Ldoted)  v.  Quinoey,   Ch.D,    Cozens-Hardy,  /.; 
[1900]  2  Ch.  246;  69  L.  J.  Ch.  530;  82  li.  T.  7W. 

4.  Infringement  —  Patented  articles  bought  in 
England  and  sent  abroad  for  sale—**  Making  use  of^ 
the  invention^-PatentSf  Designs,  and  Trade-Moris 
^c«,  1883  (46  &  47  Vict.  c.  57),  ScheduU  /.,  Form  D 
— Damcufes — Assessment, — A  person  who  tcansporls 
patented  articles  from  place  to  place  in  the  Unitad 
Kingdom,  but  so  that  the  articles  are  not  aerving 
the  puipose  for  which  they  are  patented,  does  nioi 
'*exeroue"  or  ''put  in  practice*'  the  patented 
invention ;  but  the  export  abroad  of  such  articks 
With  a  view  to  a  stOe   is  at  lea^  indirectly  a 

'  *'  making  use  "  of  an  invention,  and  is  an  infrmge- 
ment  within  the  meaning  of  S<Shedule  I.,  Fonn  D, 
of  the  Patents,  Designs,  and  Trada-Marks  Aoti 
1883. 

The  measure  of  damages  is  what  the  defandants 
would  have  had  to  pay  for  permission  to  do  that 
which  they  wrongfully  did.  —  Bbitish  Motob 
Stndigate  v.  Tatix>b,  Ch,D.  Stirling,  J.,  345; 
[1900]  1  Oh.  577;  69  L.  J.  Ch.  377;  82  li.  T.  106. 

5.  InfringemaA— Petition  for  revooation^Amend- 
ment  by  disMimer— Conditions  to  be  imposed^PatentSt 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Fkt 
c.  57),  ss,  18,  19,  20.— JDeefcy  v.  Perhes,  [1896]  A.  a 
496,  does  not  lay  down  any  general  rule  as  to  the 
conditions  to  be  imposed  on  a  patentee,  who,  after 
the  commencement  of  an  action,  desires  leave  to 
amend  the  specification  of  his  patent  by  way  of 
disclaimer,  but  the  conditions  to  be  imposed  wiQ 
depend  on  the  circumstances  of  each  case. — ^liUD- 
iNGTON  Cigabettb  Maghinb  Co.  V.  Baboh 
Oiqabbttb  Maghinb  Co.,  C.A.,  505;  [1900] 
1  Ch.  508 ;  69  L.  J.  Oh.  321 ;  82  L.  T.  173. 

6.  Utility— What  sufficient  to  support  a  patent— 
UtiUly  in  patent  law  does  not  mean  either  abstract 
utility,  or  comparative  or  competitive  utility,  or 
commercial  utility,  but  an  invention  better  in  some 
respect,  but  not  necessarily  in  every  respect,  than 
the  preceding  knowledge  of  the  trade  aa  to  a 
particular  fabric. 

An  invention  is  patentable  which  ofiiors  the 
public  a  useful  choice. 

A  very  small  amount  of  utility  is  sufficient  to 
support  a  patent. — ^Wblsbach  Incandbscbnt  Gas 
LioHT  Co.  V.  Incandbscbnt  Gas  Lighting  Go^ 
Ch.D.  Buckley,  J.,  362 ;  [1900]  1  Ch.  843 ;  82  Lw  T. 
293. 

PAWNBEOKBK:— 

Purchase  at  auction— Right  to  the  chattd— Property 
passing— Pawnbrokers  Act,  1872  (35  &  36  VicL  c  98), 
«.  19.— By  the  Pawnbrokers  Act,  1872  (35  &  36 
Yict.  c.  93),  s.  19 :  ''A  pledge  patroed  for  above 
ten  shillings  shall,  when  dispoaed  of  by  the  pawn- 
broker, be  disposed  of  by  sale  by  pubUc  auctioii, 
and  not  otherwise.  ...  A  pawnbroker  may 
bid  for  and  purchase  at  a  sale  by  auction,  made  or 
purporting  to  be  made  under  this  Act,  a  pledge 
pawned  with  him ;  and  on  such  purchase  he  shul 
be  deemed  the  absolute  owner  of  the  pledge  pur- 
chased." 

Held,  that  no  property  was  giveo  to  the  pawn- 
broker by  this  section  as  against  the  true  owner  of 
the  pledge.  —  Bubbows  v.  Babnes,  Q.B.D.  ;  8S 
L.  T.  721. 

PEBB: — 

Title  or  dignity  of  honour  acquired  by  marriag^^ 
Divorce — Be-marruige  to  a  commoner — Injunction  to 
prevetU  the  wife  from  using  Jier  former  iUle. — i 
peeress,  not  in  her  own  right,  but  who  has  derived 
her  title  from  marriage  with  a  peer,  and  who.  after 
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prooming  a  decree  of  dissolntioii  of  the  marriage, 
marries  a  oommoner,  loses  the  ri^ht  to  lue  the  title 
■0  aoqnired,  and  will  be  restramed  by  injimotion 
from  oontiiiTUDg  its  use. — Ooitlbt  v.  Oowlet, 
P.D.  <fe  Ad.D.,  463;  [1900]  P.  118;  69  L.  J.  P. 
59;  82L.  T.  466. 

PHAEMACY:— 

Poison — Sale  of— Agent  only  atUhorized  to  taJee 
orderi  and  give  receipU-— Pharmacy  Acty  1868  (31  & 
32  VieL  c  121),  a.  15.— By  seotion  15  of  the 
Pharmacy  Act,  1868,  it  is  enacted  that  no  person 
shall  sell  or  keep  an  open  shop  for  the  retailing, 
diapenong,  or  compounding  poisons  not  being  a 
dvlj  registered  pharmaceutical  chemist  or  chemist 
and  dmirgist. 

The  respondent,  who  carried  on  the  business  of  a 
aeedsman  and  florist,  acted  as  agent  for  a  chemical 
company  who  manufactured  a  certain  weed-killer 
which  contained  a  poison — namely,  arsenic  The 
respondent  did  not  keep  the  article  on  his  premises, 
'  but  was  authorized  to  take  orders  for  it,  which  he 
sent  on  to  the  manufacturers,  and  to  receiye  pay- 
ments and  give  receipts. 

Held,  that  he  had  not  committed  any  offence 
under  section  15  of  the  Pharmacy  Act,  1868. — 
PHABMAOXunoAL  SooiBTY  V.  Whitb,  Q.B.D.,  335 ; 
[1900]  1  Q.  B.  454 ;  81  L.  T.  821. 

POMCB:— 

1.  Pennon  on  retiremeni — Mode  of  compuUUion — 
Annual  pay — Speeidl  dliowanee — Police  Ad^  1900  (53 
&  54  Via.  c.  45),  B.  1;  Schedtde  /.,  ParU  1,  3.— A 
constable  in  the  Metropolitan  PoUce  force  had 
received  for  fiye  consecutive  years  before  the  date 
of  his  retirement  a  special  allowance  of  seren 
shillings  per  week  (in  addition  to  his  ordinary 
weekly  pay)  in  respect  of  his  employment  on  spedal 
duty  at  the  Houses  of  Parliament  throughout  those 
yean. 

Held,  by  Ghannell,  J.  (Backnill,  J.,  dissenting), 
that,  in  calculating  the  amount  of  the  retiring 
pension  to  which  he  was  entitled,  the  amount  of 
the  special  allowance  was  not  ''  pay,"  and  ought 
not  to  be  reckoned  as  part  of  his  ''annual  pay" 
within  Schedule  L,  P^rt  1,  of  the  PoUoe  Act,  1890. 

Held,  also  (by  Channell  and  Bucknill,  JJ.),  that 
'*  annual  pay"  means  the  entire  amount  received  as 
pay  in  the  oourse  of  the  year,  and  not  fifty-two 
times  the  weekly  pay. — Uffebton  v.  Bidubt, 
Q.B,D.,  494;  [1900]  1  Q.  B.  680;  69  L.  J.  Q.  B. 
475;  82L.T.  233. 

2.  Throwing  atones — Power  to  lay  information — 
No  authority  of  urban  council — Toums  Police  Clauses 
Act,  1847  (10  &  11  Vict.  c.  89).  s.  28— PuWic  Health 
Act,  1875  (38  &  39  Vid.  c.  53),  sa.  171,  253.— By 
section  28  of  the  Towns  Police  Clauses  Act,  1847, 
everyone  who  to  the  annoyance  and  dsmger  of  the 
passengers  wantonly  throws  stones  is  liable  to  a 
penalty. 

By  section  171  of  the  Public  Health  Act,  1875, 
the  provisions  of  the  Towns  Police  Clauses  Act, 
1847,  with  respect  to  the  above  was  ''for  the 
purpose  of  regulating  such  matters  in  urban 
districts"  incorporated  in  that  Act. 

It  is  jprovided  by  section  253  of  the  Public  Health 
Act,  f875,  that  '*  proceedings  for  the  recovery  of 
any  penalty  under  this  Act  shall  not,  except  as  in 
this  Act  is  expressly  provided,  be  had  or  taken  by 
any  person  other  than  by  a  partjr  aggrieved  or  by 
the  local  authority  of  the  oistnct  in  which  the 
offence  is  conmiitted." 

Held,  that  the  district  superintendent  of  police 
could  lay  an  information  under  section  28  of  the 
Towns  Police  GUuses  Act,  1847,  although  not  the 


party  aggrieved  or  authorised  by  the  local  authority. 
— JoBSON  V.  Hendebson,  Q.B.D.  ;  82  L.  T.  260. 
See  dso  Justices,  1 ;  Poor  law,  7. 

POOR  LAW:— 

1.  Bating— Afjpeal  against  assessment  to  quarter 
sessions — Parish  council — Notice  to— Service  of  proper 
notice  upon  not  a  condition  precedent  to  entertaining 
appeal— Poor  Belief  Act,  1743  (17  Geo.  2,  c  38)-- 
Local  Government  Act,  1894  (56  &  57  VicL  c  73).— 
The  service  of  notice  on  the  town  council  of  a 
municipal  borough  is  not  a  condition  precedent  to 
the  hearing  by  the  quarter  sessions  of  appeals  from 
a  poor  rate. 

Beg.  V.  Justices  of  Kent,  80  L.  T.  Bep.  622,  not 
followed.— Beo.  v.  Db  Obey,  EiNa's  Lymr  Docks, 
Ex  PABTB.  Q.B.D,,  348;  [1900]  1  a  B.  521;  69 
L.  J.  a  B.  341 ;  82  L.  T.  324. 

2.  Bating— 'Appealfromquarter sessions— 'Gravel pit 
— Method  of  rating  wJien  partially  exhausted. — A 
company  were,  at  uietime  of  the  making  of  a  rate, 
in  rateable  occupation  of  three  and  a-half  acres  of 
land  for  the  purpose  of  extracting  gravel  therefrom, 
which  they  worked  at  the  rate  of  two  acres  per 
annum.  At  the  date  of  the  rate  the  gravel  from 
two  and  a-half  acres  had  been  extracted,  and  the 
land  was  used  for  storage  purposes  obIj.  The 
gravel  in  the  remaining  acre  was  in  process  of  being 
extracted  when  the  rate  was  mada 

On  appeal  to  quarteiN  sessions,  it  was  held  that 
the  annual  value  of  the  land  in  the  company's 
occupation  at  the  time  of  the  making  of  the  rate 
ought  to  be  taken  at  the  amount  of  rent  or  royalty 
at  which  the  same  could  then  be  reasonably 
eroected  to  be  let  to  a  tenant  for  one  year,  regard 
bemg  had  to  the  value  of  the  gravel  in  the 
unexhausted  acre  of  land,  added  to  the  value  of 
the  exhausted  two  and  a-half  acres  for  storage 
purposes. 

Held  (per  Channell  J.),  that,  though  at  the  time 
when  the  rate  was  made  the  company  was  only 
working  gravel  in  one  acre,  they  must  be  rated  for 
three  and  a-haU  acres  on  the  gravel  pit  value  of 
at  least  two  acres,  inasmuch  as  they  were  workinff 
— both  during  the  preceding  year  and  up  to  and 
at  the  date  of  the  rate— at  the  rate  of  two  acres  per 
annum.  If  the  two  and  a-half  acres  were  to  be 
treated  separately  and  rated  at  storage  value  only, 
the  remaining  acre  should  be  rated  at  double  the 
rate  imposed,  because  the  company  was  working  it 
at  the  date  of  the  rate  at  the  rate  of  getting  two 
acres  of  sravel  per  annum. 

Bucknfll  J.,  dissentiente,  held  that,  as  the  two  and 
a-half  acres  were  valueless  at  the  time  of  making 
the  rate  for  the  purpose  for  which  they  were 
acquired,  they  could  only  be  assened  at  the  actual 
value  of  their  occupation  at  the  time  of  making  the 
rate  in  question. — Fabnham  Flint,  &c.,  Co.  v. 
Fabnham  Union,  Q.B.D.,  376 ;  82  L.  T.  123. 

3.  Bating— Change  of  occupation — Payment  ofpro^ 
portion— Period  for  making  the  rate — Period  from 
allowance  hy  justices — Isstie  of  distress  warrant. — ^The 
appellant  was  summoned  on  a  complaint  preferred 
on  behalf  of  the  overseers  to  show  cause  why  he 
had  not  paid  a  certain  poor  rate. 

The  rate  was  allowed  by  the  justices  on  the  21st 
of  October,  1898,  and  was  intended  for  the  period 
from  the  29th  of  September,  1898,  up  to  the  26th  of 
March,  1899.  The  premises,  in  respect  of  ^idiidh 
the  appellant  was  rated,  were  occupied  by  him  from 
before  the  29th  of  September,  1898,  up  to  the  30th 
of  November,  1898,  and  the  complaint  was  in 
tespeot  of  the  proportion  of  the  rate  from  the  29th 
of  September  to  the  30th  of  Novelbiber,.1898. 
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Held,  that  the  appeUant  was  only  liable  to  pay 
the  prOT)ortion  from  the  21ft  of  October  to  the  301^ 


of  November,  1898.— Davis  v.  Woobfibld,  Q.B.D. ; 
81  L.  T.  782. 

4.  Bating — Lairagu — FroJU-earmng  capacity — 
Evidence  of  receipU  and  eacpendUttre — Structural 
value — Ordinary  method  of  ascertaining  rental  value 
*unavaHahle — Principle  o/aseeewnent. — The  appeUants 
were  the  owners  and  ooonpiers  of  certain  lairages, 
consisting  of  lands  and  buildings  situated  on  the 
side  of  the  Biver  Mersey.  These  hereditaments 
were  assessed  to  the  poor  rate.  In  ascertaining  the 
rental  value  of  these  premises  for  the  porpose  of 
assessing  the  rate  it  was  not  possible  to  compare 
them  with  other  similar  hereditaments,  as  no  other 
lairages  existed  in  the  neighbourhood;  nor  by 
mer^  considering  the  stmotoral  value  of  the 
buildmgs  and  the  value  of  the  land  on  which  they 
stood  was  it  possible  to  ascertain  the  rent  a  hypo- 
thetical tenant  from  year  to  year  would  give.  The 
proflt-eaming  capacity  of  the  hereditaments,  to- 
gether with  the  structural  value,  were  therefore 
taken  into  consideration,  and  evidence  of  the 
receipts  and  expenditure  of  the  appellants  in  the 
conduct  of  the  business  of  the  lairages  was 
admitted. 

Held,  that  such  evidence  was  admissible,  and 
that  the  proper  principle  of  assessment  had  been 
adoptecl.'MBBSET  Books  v.  BntsxirHBAD  Union, 
C.A.,  259;  [1900]  1  Q.  B.  143;  69  L.  J.  Q.  B.  260; 
81  L.  T.  798. 

5.  BaHng—Land  used  for  exhibiUon  of  advertise^ 
ment9 — Advertieement  hoardings — Advertisement  oon-^ 
tractor^Advertising  Stations  {Bating)  Act,  1889 
(62  &  53  Viet,  c.  27),  s.  3.~An  advertisement  con- 
tractor hired  from  Duilders  and  owners  of  land  the 
right  to  affix  advertisements  upon  the  hoardings 
erocted  by  the  builders  during  building  operations, 
and  affixed  thereto  the  advertisements  of  the 
persons  whose  advertisements  he  had  agreed  to 
exhibit. 

Held,  that  the  advertisement  contractor  was  not 
a  person  who  permitted  the  land  on  which  the 
hoardings  stood  to  be  used  for  the  exhibition  of 
advertisements  within  the  meaning  of  section  3  of 
the  Advertising  Stations  (Batingl  Act,  1889,  and 
that  he  was  not  rateable,  as  benenoial  occupier,  in 
respect  of  such  land.— Bubton  v.  St.  Qiles-in-the- 
FiELDS,  &c..  Union,  Q.BJD.,  222;  [1900]  1  Q.  B. 
389;  69  L.  J.  Q.  B.  184;  82  L.  T.  24. 

6.  Bating — Market  garden — Land  covered  with 
greenhousu — ^* Agricultural  land" — *' Buildings  or 
other  hereditamenU**— Agricultural  Bates  Act,  1896 
(59  &  60  Vict.  c.  16),  ss.  1,  5,  9.— Ghisshouses 
within  a  market  ^^arden  usued  solely  for  purposes 
connected  therewith  are  not  **  agricultural  land  " 
within  the  meaning  of  the  Agricultural  Bates  Act, 
1896,  so  as  to  entitle  the  occupier  to  the  partial 
exemption  given  by  that  Act. 

Decision  of  the  Court  of  Appeal  (46  W.  B.  401, 
[1898]  1  0.  B.  683),  affirmed.-— Smith  v.  Biohmond, 
H.L.,  115 ;  [1897]  A.  0.  448 ;  81  L.  T.  269. 

7.  Bating — Police  staHon — Besidences  of  officers, — 
Premises  erected  by  a  coun^  council  for  the  pur- 
poses of  a  police  station,  in  addition  to  cells  for 
prisoners  and  other  offices  constituting  the  police 
station,  comprised  three  dwelling-houses  exclu- 
sively occupied  by  the  superintendent,  inspector, 
and  sergeant  respectively  and  their  families  for 
their  domestic  use,  all  three  residences  being  with- 
in the  boundary  wall  of  the  police  station.  These 
dwelling-houses  might  be  visited  and  inspected  at 
any  time,  and  in  retpeot  thereof  a  certain  sum  was 


deducted  as  rent  from  the  salaries  of  the  affioeo. 
The  officers  might  be  required  to  move  elsewfacn 
at  any  moment,  but  whilst  they  were  attached  to 
the  station  it  was  necessary  that  they  should  be 
resident  witlun  or  adjacent  to  the  station,  and  wim 
appointed  they  were  compelled  to  reside  in  sadi 
houses.  There  was  frequent  communication  pasBQg 
between  the  officers  and  those  in  charge  at 
prisoners,  and  no  prisoner  could  be  locked  up, 
iMuled,  or  remanded  unless  one  of  the  tfavee  offion 
was  present. 

Held,  that  the  three  dwelling-honees  of  tks 
officers  were  a  part  of  tiie  police  station,  and  wen 
therefore  with  the  police  station  exempt  horn. 
rateabUify  to  poor  rate.— Oboss  v.  West  Debet 
Union,  Q.B.D. ;  81  L.  T.  645. 

8.  Bating  —  PuUic-house — Assessment  —  Bateatle 
value-^Trade  profits.  —  When  asnoooiTig  licensed 
premises  for  the  poor  rate,  the  existenoe  of  the 
ucenoe  and  the  amount  of  business  done  thereon  ii 
proper  matter  of  inquiry  and  oonsideratioiL 
Evidence  of  the  actual  profits  made  by  the  oo 
are  also  admissible,  Imt  is  to  be  avoided 
possible. 

Dodds  V.  South  Shields  Assessment  CbmmiUeej 
43  W.  B.  532,  [1895]  2  Q.  B.  133,  commented  on. 

Decision  of  the  Court  of  Appeal  ([1899]  1  a  B. 
667,  47  W.  B.  Dig.  148)  affirmed.— GIbtweight  v. 
SouLOOATBS  Union,  H.L.,  394;  [1900]  A.  G.  150; 
69  L.  J.  Q.  B.  403 ;  82  L.  T.  157. 

9.  Bating — Separate  assessment  of  different  portions 
of  same  hereditament. — The  mere  fed  that  the 
different  portions  of  one  undivided  hereditaineataie 
capable  of  commanding  rents  if  1st  to  diffiaient 
occupiers  does  not  impose  any  obligation  npoa  the 
rating  authority  to  assess  and  rate  the  oiffiBrent 
portions  separately. 

Whether  for  rating  purposes  a  particular  area  of 
land  is  to  be  treated  as  one  hereditament  or  as  more 
than  one  is  a  question  of  fact — ^Nobth-Bastsrn 
Bailwat  Co.  v.  Tobx  Union,  Q.B.D.  ;  [1900J  1 
Q.  B.  733;  69  L.  J.  Q.  B.  376;  82  L.  T.  201. 

10.  Bating — Sewage  carrier — Sewage  carrier  paHbf 
ahovCf  partly  helow  ground — Lidbility  to  he  rciecL — 
The  respondents  were  the  governing  body  of  a 
united  drainage  district,  and  they  constructed  a 
sewage  carrier  for  conveying  the  sewage  of  the 
district  to  the  sea.  The  total  length  of  the  sewue 
carrier  was  about  17^  mUes,  of  which  some  2^  iiu£s 
passed  throufi'h  or  over  land  situated  in  the  pansh 
of  B.,  which  land  was  previous  to  the  constraotkm 
of  the  sewage  carrier,  and  still  remained  so,  rated 
for  the  relief  of  the  poor. 

The  appellants  were  the  assessment  committee  of 
the  said  parish  of  B.,  and  they  assessed  the  rtsspoii- 
dents  in  respect  of  the  whole  of  that  portion  of  tlM 
sewage  carrier  which  passed  through  or  over  land 
in  the  parish  of  B. 

The  quarter  sessions  court  held  that  such  porfioB 
only  of  the  sewage  carrier  in  the  parisli  of  JR.  as 
was  carried  on  concrete  arches  was  rateable,  but 
that  those  parts  of  it  which  were  laid  either  below 
the  natural  surface  of  the  land  or  on  an  embank- 
ment covered  and  mssed  over  were  ordinary  under- 
ground sewers,  ai^  came  within  the  exoeptioo  of 
ratinff  applicsbie  thereto.  * 

Held,  on  appeal,  that  as  there  had  been  some  inter- 
ference with  the  surface  of  the  ground,  and  •■  it 
was  impossible  to  dissever  those  parts  of  the  sewage 
carrier  which  were  above  from  those  parts  below 
the  natural  surface  of  the  spround,  the  whole  of  the 
carrier  that  passed  through  or  over  the  land  of  thi 
appellants  was  a  rateable  subject,  and  liable  to  be 
rated  accordingly.— Newpobt  ITinojv  v.  YbtbjlDT- 
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PODWO  SxwB&AOS  BoABD,  Q.B.D.,  382;  [1900]  1 
Q.  B.  365;  69  L.  J.  a  B.  280;  82  L.  T.  08. 

11.  Belief--  Improper  relief --  8Mke  —  Wilful 
refused  to  work — ^'Sudden  and  urgeiU  neceseity  ** — 
Poor  Law  Ad,  1601  (43  Eliz.  c.  2),  m.  1,  2-'Poor 
Law  Ad,  1834  (4  &  5  WiU.  4.  c.  76),  $8.  16,  42,  62, 
64,  106— Poor  Law  Audit  Act,  1848  (11  &  12  Vict. 
c.  91),  8.  ^—VagranU  Act,  1824  (6  Geo.  4,  c  83),  8. 
3. — The  payment  by  poor  law  gnardiang  out  of  the 
poor  rates  of  any  money  for  setting  to  work  or  for 
the  relief  of  able-bodied  men,  who  are  at  the  time 
able  to  obtain  and  perform  work  at  wages 
sofELoient  to  support  themselves  (and  their  wives 
and  families,  if  any),  is  unlawful,  and  ought  to  be 
disallowed  by  the  auditor  on  auditing  the  guardians' 
aooounts.  But  this  statement  of  £e  law  does  not 
indude  relief  siven  to  or  for  the  wives  and 
dhildren  of  sudi  men;  and  it  is  also  without 
prejadioe  to,  and  is  in  no  way  to  affeot,  the  power 
of  the  Local  Gbvemment  Board  to  remit  such 
disallowed  payments,  even  although  unlawfully 
made,  under  uie  statute  11  &  12  viot.  o.  91,  s.  4, 
or  any  other  statute  enabling  them  so  to  do. 

Decision  of  Bomer,  J.  (80  L.  T.  Bep.  618,  47 
W.  B.  Dig.  149),  reversed. 

It  is  not,  however,  lawful  for  guardians  to  refuse 
relief  to  those  who  are  in  immeidiate  physical  need 
of  it,  and  are  at  the  time  unable  to  obtain  and 
perform  work,  on  the  ground  that  such  persons 
nave  reduced  tiiemselves  to  their  present  incapacity 
to  obtain  and  perform  work  by  their  own  wilful 
neglect  and  refusal  to  work  in  the  past.— 
AnoBNBY-GBNxaAL  V.  Mebthyb  Ttdfil  Union, 
CA.,  403;  [1900]  1  Oh.  616;  69  L.  J.  Oh.  299; 
82  I*.  T.  662. 

12.  Separatum  of  parish  from  tmton — Adjustment 
of  rights  and  interests  —  ** Property'*  of  union — 
"  Fixing  "  amount  to  be  paid  by  union  to  parish-^ 
Poor  Law  Amendment  Act,  1834  (4  &  6  WUl.  4,  c. 
76),  8.  32— ZocoZ  Government  Ad,  1888  (61  &  62 
Vid.  c.  41),  88.  24  (2)  (d),  26  (l).~By  section  32  of 
the  Poor  Law  Amendment  Act,  1834,  the  Local 
Govenmient  Board  may  make  an  order  for  the 
separation  of  a  parish  m>m  a  union,  and  in  such 
oase  the  board  are  required  to  ascertain  the  propor- 
tionate value  to  every  parish  of  the  union  of  the 
**  workhouses  or  other  property ''  held  or  enjoyed 
by  the  union  for  the  use  of  the  poor,  and  to  *'  fix 
the  amount  *'  to  be  received  or  paid  by  every  parish 
ailBeted  by  the  seiparation. 

On  the  separation  of  a  parish  from  a  union  under 
this  section,  and  on  the  adjustment  of  the  rights 
and  interests  of  the  union  and  parish  respectively. 

Held,  that  annual  sums  which  the  union  is 
entitled  to  receive  from  the  county  council  of  the 
county  under  the  Local  (Government  Act,  1888,  in 
respect  of  the  salaries  of  registrars  and  the  costs  of 
the  officers  of  the  union,  are  "  property  "  within  the 
meaning  of  the  section,  and  that  the  Local  (Govern- 
ment Bioard  have  jurisdiction  to  apportion  the  same 
and  to  fix  the  amount  to  be  paid  by  the  union  to 
thepacish  in  respect  of  such  sums. 

BLeld,  also,  that  an  apportionment  of  these  annual 
sums  according  to  the  rateable  values  of  the  union 
and  parish  respectively,  as  shown  by  the  valuation 
lists  in  force  duzinj;  the  year,  u  a  "  fixing  of  the 
amount''  to  be  paid  by  the  union  to  the  parish 
within  the  meaning  of  the  section;  and  that  the 
Local  Oovemment  Board  have  jurisdiction  so  to 
make  the  apportionment  and  to  order  that  the  union 
shall  in  each  year  pay  to  the  parish  the  amounts  of 
such  annual  sums  so  fixed  according  to  the  rateable 
values.— Bsa.  v.  Willx8dbn  GhrABDiANS,  Q.B.D. ; 
82  L.  T.  386. 


13.  Set(lement--Irremovability—Div%9ion  of  parish 
—County  of  Wilts  [Calne,  Ac.)  Confirmation  Order, 
1890,  arts.  16,  16.— By  article  16  of  the  Wilts 
(Oalne,  &c.)  Oonfirmation  Order,  1890,  as  between 
0.  Within  and  0.  Without,  every  person  who  on  or 
before  the  26th  of  March,  1890,  has  acquired  a 
settlement  in  0.  shall  be  deemed  to  have  acquired 
such  settiement  either  in  0.  Within  or  0.  '^thout, 
according  as  the  acts  or  drcumstanoes  oonf eninc 
such  settlement  shall  have  been  done  either  in  (3. 
Within  or  0.  Without.  And  if  such  acts  have  been 
done  jpwtiy  in  one  and  partly  in  the  other,  then 
according  to  the  last  place  of  residence,  except 
where  such  person  shall  have  ceased  to  reside  In 
either  0.  Witiiin  or  a  Without.  The  provisions  of 
tins  clause  were  to  have  effect  unless  or  until  the 
settlement  shall  be  duly  determined  to  be  in  some 
other  parish. 

By  article  16  of  that  order  it  is  provided  that  any 
person  who  shall  have  acquired  a  status  of  irre- 
movability in  the  parish  of  0.  shall  be  deemed  to 
have  acquired  such  status  from  0.  Within  or  0« 
Without,  according  as  he  resided  on  the  26th  of 
March,  1890,  or  if  he  was  in  receipt  of  relief  as  he 
was  residing  when  he  became  chargeable. 

A  pauper  went  to  reside  in  May,  1887,  in  0. 
parish,  in  that  portion  of  the  parish  which  became 
0.  Within,  when  by  the  order  of  1890  0.  was 
divided  into  0.  Withm  and  0.  Without. 

Li  September,  1891,  he  ceased  to  reside  in  the 
parish  of  0.  Within,  and  has  not  resided  there 
since. 

Held,  that  he  had  not  acquired  a  settiement  in 
0.  Within  when  he  left  in  September,  1891.— 
Oalnb  Union  v.  St.  Maby,  Isunoton,  Q.B.D.  ; 
69  L.  J.  Q.  B.  400 ;  82  L.  T.  121. 

14.  Settlement— Bemoval  of  pauper— Irrem/ova 
bility— Break  of  residence. — A,  a  pauper,  having 
au  original  settlement  in  the  0.  IJmon,  had  by 
residence  become  irremovable  in  the  E.  TTnion,  and 
was  sent  to  the  B.  Workhouse.  Her  son  was  in  the 
0.  Workhouse,  and,  in  order  to  be  with  him,  she 
obtained  her  discharge  from  the  B.  Workhouse  and 
went  to  reside  for  a  week  with  a  relative  in  another 
union  in  order  to  break  her  status  of  irremovability 
in  the  B.  Union,  after  which  she  returned  to  the 
E.  Workhouse,  in  order  to  be  sent  to  the  0.  XJnion. 

Held,  that  an  order  for  her  removal  to  the  O. 
XJnion  was  righUy  made. — OAMBBiDaB  Union  v. 
Edmonton  Union,  Q.B.D.,  669;  [1900]  2  Q.  B. 
Ill ;  69  L.  J.  a  B.  684 ;  82  L.  T.  496. 

See  also  Inland  Bevenue,  13;  Justices,  1; 
Lunacy,  4. 

POWBB:— 

1,  Appointmetit  —  Execution —  Limited  power  — 
Exercise  by  will — Chneral  words  of  appointment — 
General  povoers — No  reference  to  limited  power—- 
Intention*— A.  testatrix  had  two  seneral  powers  of 
appointment  in  addition  to  a  limited  power  to 
appoint  the  income  of  certain  property  to  her  hus- 
band for  life.  By  her  will,  which  contained  no 
reference  to  the  limited  power  or  to  the  P^^P^^^ 
subject  thereto,  she  gave,  devised,  and  bec^^ueathed 
all  her  real  and  personal  estate,  and  appointed  aU 
real  and  personal  estate  over  which  she  might  have 
a  power  of  appointment  unto  her  huaband  abso- 
latoly. 

Held,  that  the  testatrix  had  clearly  «pr««^^« 
intention  of  exercising  every  powear  she  had  m 
&vour  of  her  husband,  and  that  the  limited  power 
was  therefore  exercised.  —  Bbw,  Bb,  J^'^^^^* 
WiPPBLL,  Ch.D.  Kekeunch,J.;  [1^^]  2  Oh.  636; 
81  L.  T.  384. 

2.  Appointment-Power  to  appoint  invested  fund-^ 
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Awoinimenit  of  specified  sums  of  cash — Increase  in 
value  of  inveetments. — A  father  dy  his  will  save  to 
trostees  a  sum  of  £30,000  (to  be  investea  m  he 
direoted),  upon  tnut  to  pay  the  intereet  and  annual 
proceeds  thereof  to  his  daughter  during  her  life, 
and  after  her  death  the  same  sum,  together  with  the 
interest  and  annual  proceeds  thereof,  was  to  be  held 
on  such  trusts  as  the  daughter  should  appoint  in 
favour  of  her  children  or  grandchildren,  with  a  trust 
over  in  default  of  appointment. 

The  dauffhter  by  her  will  recited  verbatim  the  gift 
in  the  father's  will,  and  then,  in  exercise  of  the 
power,  appointed  that  '*  the  said  sum  of  £30,000, 
togother  with  the  interest  and  the  annual  proceeds 
thereof,  by  the  said  will  of  my  father  to  be  held  in 
trust  for  me,  my  children  and  grandchildren,  and 
over  which  I  have  such  power  of  appointment  as 
aforesaid,"  should  after  her  death  be  held  by  the 
trustees  of  her  father's  will  upon  trust  as  to  £1,000 
''  part  thereof  "  for  her  daughter  Emmeiine ;  upon 
tnut  as  to  five  sums  of  £1,000,  £4,000,  £6,000, 
£6,000,  and  £6,000  respectively,  each  of  which  was 
described  as '  "  other  part  of  the  said  sum  of 
£30,000,"  on  trust  for  five  others  of  her  children 
respectiveljr,  and  upon  trust  as  to  another  sum  of 
£6,000,  wJmch  was  described  as  **  the  residue  of  the 
said  sum  of  £30,000,"  for  her  other  child.  At  the 
time  of  her  death  the  securities  on  which  the 
£30,000  had  been  invested  were  worth  £39,000. 

Held,  that  the  testatrix  was  dealing  with  the 
fimd  as  an  invested  fund,  and  that  the  whole  of  it 
was  appointed  in  the  proportions  indicated  by  her 
will.— Obttddas,  Be,  Cbuddas  v.  Smith,  G,A.; 
[1900]  1  Oh.  730;  69  L.  J.  Oh.  355;  82  L.  T.  514. 

'  3.  Appointment — Transfer  of  properfy  by  all  parties 
interested — Belease  of  power.-^Axiy  dealing  with 
property  subject  to  a  power  of  appointment  which 
IS  moonsistent  with  the  exercise  of  that  power, 
releases  the  power.— Foakbs  v,  Jaoksoh,  Ch.D. 
FarweU,  </.,  616;  [1900]  1  Oh.  807;  69  L.  J.  Oh. 
352. 

4.  Execution — Power  to  be  exercised  by  fvUl  attested 
by  two  witnesses^— Donee  of  power  a  domiciled  French 
subfect — Holograph  will  exercising  power  unattested — 
Wills  Act,  ss.  9  and  lO—Lord  Kingsdown's  Act  (24 
&  25  Viet.  c.  114).— Testatrix,  by  the  will  of  her 
father,  who  died  in  1824,  was  ^ven  a  general  power 
of  appointment  over  a  fund  m  court  '*  by  wul,  or 
any  writing  in  the  nature  of  a  will,  to  be  respectively 
exieciEted  by  her  in  the  presence  of  and  attested  bv 
two  witnesses."  Testatrix,  being  a  domiciled  French 

'  tabject,  in  1894  made  a  holo^ph  will  in  the 
French  langua^^e,  and  thereby  disposed  of  the  fund 
in  question,  ^uiis  will  was  not  attested,  and  was 
consequently  invalid  aocordinff  to  English  law,  but 
it  was  admitted  to  probate  in  England  by  reason  of 
its  being  valid  according  te  the  &w  of  we  domioQ 
of  the  testatrix. 

Held,  (1}  that  neither  sections  9  and  10  of  the 
Wills  Act  nor  Lord  Eingsdown's  Act  applied,  inas- 
much as  the  testetrix  was  domiciled  abroad;  (2) 
that  to  enable  the  will  of  the  testatrix  to  operate  as 
an  execution  of  the  power,  the  special  formalities 
(such  as  attestetion)  required  by  the  instrument 

'  creating  the  power  should  be  complied  with,  and  it 
was  not  enough  that  the  will  of  the  testatrix  was 

~  valid  as  a  will,  according  to  the  law  of  her  domidL 
Jn   re    Pricey   Tondin  v.  LaUer,  ante,    p.    373, 
approved. — ^Babrbtto  v.  Tounq,  Ch»D.  Byrne,  J, ; 
[1900]  2  Oh.  339 ;  69  L.  J.  Oh.  605. 

5.  Executions-Special  power  of  appointment  by 
wiU — WiU  made  prior  to  creation  of  power. — A 
speoial   power   of    ai>po]ntment   authorizing   the 

.  donee  to  appoint  by  will  in  favour  of  a  particular 


person,  will  not  be  exercised  by  a  will  made  by  tfa« 
donee  prior  to  the  creation  of  the  power,  wheran 
the  testator  appointed  to  such  person  all  the 
residue  of  the  property  over  which  at  the  time  of 
his   death   the  testetor  should  have  a  disposiiig 

Sjwer.— Hayes,  Bs,  Tubnbttll  v.  Hatss,  Ch.D. 
yme,  J. ;  [1900]  2  Oh.  333. 
See  also  LimiteUon  Statutes,  5 ;  WOl,  15,  16,  22. 

PEAOTIOB  :— 

1.  Account— Certificate — Entries  disallowed— DiS' 
cretion  of  court — Digging  of  pitch. — Where  an 
account  ordered  by  the  court  is  limited  to  pitch 
dug  and  won  from  certain  8p«;cified  lands,  entriei 
relating  to  pitch  in  other  lands  must  be  exdnded, 
and  a  certificate  made  in  disregard  of  this  rule  will 
be  varied  by  disallowing  them. — BEznnoouBT  v. 
Lb  Gbndm,  P.O. ;  [1900]  A.  0.  173 ;  69  L.  J.  P.  a 
21. 

2.  Appeal— Appeal  as  to  costs  only — Judge's  dis- 
cretion not  exeroMd — Costs,  charges,  and  expenses'- 
Judicature  Act,  1873  (36  &  37  Vict,  c  66),  «.  49.— 
Notwithstanding  section  49  of  the  Judioature  Act, 
1873,  an  order  as  to  costs,  which  are  in  the  judg«^8 
discretion,  is,  if  made  in  pursuaaoe  of  a  general 
rule  which  excluded  the  exercise  of  that  disoretiun, 
subject  to  a  right  of  appeaL 

The  aty  of  Manchester,  27  W.  B.  697,  5  P.  D. 
221,  followed  oa  this  point. 

Charles  v.  Jones,  35  W.  B.  88,  33  Oh.  D.  80,  not 
followed. 

There  is  no  right  of  appeal  against  an  order  as  to 
discretionary  costs  on  tbe  ground  only  that  the 
same  order  deals  with  trustees'  charges  and  ex- 
penses, as  to  which  there  is  no  an^eaL  ^ 

Charles  v.  Jones  approved  on  tnis  point. 

In  re  ChmneU,  Jones  v.  Chenndl,  26  W.  B.  595,  8 
Oh.  D.  492,  disapproved.— Bbw  v.  Bew,  C.A.,  1:24 ; 
[1899]  2  Oh.  467 ;  81  L.  T.  284. 

3.  Appeal — Appeal  from  inferior  court — Bight  to 
appecd  from  High  Court  to  Court  of  Appeal^^uris- 
diction  to  give  leave  to  appeal — Judioature  Act,  1873 
(36  &  37  Vict.  c.  66),  a.  4t5—Judicatwre  Act,  18»4 
(57  &  58  Vict,  c.  16),  s.  1,  sub-section  5.— Where  a 
Divisional  Oourt,  after  deciding  an  appeal  from  an 
inferior  oourt,  refuses  leave  to  appeaC  the  Oourt 
of  Appeal  has  jurisdiction  to  grant  leave  to  appeaL 
— GoDMAir  V.  MosBB,  CA.f  689. 

4.  Appeal  —  Court  of  Appeal  —  ApplioaUon  to 
Divisional  Court  to  set  aside  judgment  of  official 
referee— Judicature  Act,  1894  (57  &  58  Vict,  c  16), 
s.  1  (5). — ^Where  an  action  has  been  tried  before  an 
official  referee,  and  an  application  is  made  to  a 
Divisional  Oourt  to  set  aside  the  judgment  of  the 
official  referee,  the  dedsion  of  the  Divisional  Oourt 
is  final,  and  there  is  no  appeal  to  the  Gonrt  of 
Appeal  without  leave.— Daolish  v.  Babtoit,  C^., 
50 ;  [1900]  1  a  B.  284 ;  81  L.  T.  651. 

5.  Appeal — Jurisdiction — Appeal  to  House  of  Lords 
from  interlocutory  order  of  the  Court  of  Appeal  in 
Ireland— Appelate  Jurisdiction  Act,  1876  (39  &  40 
Vict.  c.  59),  ss.  3,  12— Supreme  CouH  of  JudiaOun 
Act  {Ireland),  1877  (40  &  41  VicL  c.  57),  «.  86.— An 
appeal  does  not  lie  to  the  House  of  Lords  from  an 
interlocutory  order  of  the  Queen's  Bench  Division 
in  Ireland,  or  from  an  order  of  the  Oourt  of  Appeal 
in  Ireland  made  on  appeal  therefrom. — QoavOBD 
(Earl)  v.  Ibish  Land  OoMioasiON,  H.L.\  81  L.  T. 
330. 

6.  Appeal— Petition  of  right — Contract -^  Con- 
struction— Canada,  Law  of — Quehec — ^An  »peal 
lies  to  the  Queen  in  Ooundl  from  a  decision  ol  the 

^    Oourt  of  Queen's  Bench  on  a  petition  of  li^t. 
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Th^  respondent  oontraoted  with  the  GoTemment 
of  Quebec  to  do  oertain  work  for  a  term  of  years 
at  one  agreed  price.  The  contract  did  not  contain 
imy  undertaking  on  the  part  of  the  government  to 
employ  the  respondent  for  all  er  any  of  sach  work. 

Held,  that  no  such  undertaking  could  be  implied, 
and  that  the  respondent  could  not  recoyer  damages 
against  the  Orown  fbr  not  employing  him  to  do  all 
or  ain^  part  of  such  work  during  the  specified 
period.— Ebo.  v.  Dxmbbs,  F.C;  [1900]  A.  G.  103; 
69L.  J.P.C.  6;  81L.T.  796. 

7.  Appeal  —  Special  leave  —  Appeal  in  form& 
pauperis — JwrMiction  of  Privy  ChuncU  to  stay  an 
ordir  for  eaUy  pending  appeal. — Where  a  petitioner 
had  obtained  leave  to  appeal  in  regular  form,  an 
order  granting  leave  to  prosecute  the  appeal  in 
formd  pauj^eris  was  made. 

On  petition  for  special  leave  to  appeal  (1)  from  a 
decree  in  a  matrimonial  separation  suit ;  (2^  in  a 
mortgage  suit ;  (3^  from  an  order  for  execution  of 
the  last-mentionea  decree, 

Held,  that  there  being  ground  for  appealing 
from  the  mortgage  decree,  the  leave  should  be 
extended  to  both  suits,  which  were  mixed  up 
together. 

The  Privy  Council  have  no  jurisdicUon  to  order 
a  stay,  pending  the  appeal,  of  a  sale  directed  by  the 
court  below  in  execution  of  its  decree  in  (2). — 
QunrLAN  V.  Child,  P,C.  ;  [1900]  A.  C.  496. 

8.  Asaignmrnt — Debt  Security— Power  to  aeaignee 
to  sue  in  name  of  assignor — Absoltite  assigtwnent — 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66],  s.  25, 
eub' section  6. — The  plaintiffiB  made  an  advance  to  a 
customer  who,  in  consideration  thereof,  assigned  to 
them  the  whole  of  his  tights  and  interest  under  an 
agreement  between  himself  and  others,  of  whom 
the  defendant  was  one,  as  security  for  the  re^y- 
ment  on  demand  of  the  advance,  and  by  the  assign- 
ment he  appointed  the  plaintiffs  his  nominees  in 
pursuance  of  the  provisions  of  the  agreement,  with 
power  to  exeroiBO  all  his  rights  thereunder  either 
in  his  name  or  in  the  plaintifiii'  own  name,  and  he 
appointed  them  his  attorneys  in  that  behalf.  In 
an  action  to  recover  from  the  defendant  mQne3rB 
allM;ed  to  be  due  under  l^e  agreement, 

Held,  that  the  assignment  was  not  an  absolute 
assignment  within  the  meaning  of  section  25,  sub- 
section 6,  of  the  Judicature  Act,  1873. 

Tancred  v.  Delagoa  Bay  Bailway  Co.,  [1889]  23 
Q  B.  D.  239,  and  Comfort  v.  BeUs,  [1891]  1  a  B. 
737,  distingidshed.— Mergahtilb  Bank  of  Lon- 
don V.  Evans,  G,A.  ;  [1899]  2  Q.  B.  613 ;  81  L.  T. 
376. 

9.  Attachment — Commisaionr-Trustee^Solicitor — 
Debtors  Act,  1869  (32  &  33  Vict,  c.  62),  «.  ^—Debtors 
Act,  1878  (41  &  42  Vict.  c.  54}.— Under  a  will  the 
persons  entitled  to  possession  of  the  B.  estates 
might  sell  the  heirlooms,  but  were  to  replace  them 
out  of  the  proceeds  of  sale  by  articles  of  a  similar 
character.  F.  was  co-trustee  with  C,  the  tenant 
for  life  of  the  B.  estates,  and  C.  with  the  consent  of 
F.  sold  the  heirlooms,  and  received  the  purchase- 
money,  but  did  not  purchase  other  articles  in  their 
place.  The  purchaser  paid  F.  £200  in  connection 
with  the  sale.  Before  F.  (who  was  a  solicitor)  was 
appointed  a  trustee  he  received  £200  from  an 
insurancecompany  as  commission  on  policies  effected 
through  him  on  C.'s  life  as  security  for  trust  money 
lent  to  C.  On  the  death  of  C.  the  B.  estates  passed 
to  tiie  plaintiff,  who  commenced  an  action  for  the 
admimstration  of  the  estate  of  C,  and  an  order  was 
made  directing  F.  to  pay  the  plaintiff  the  £200 
received  in  connection  with  the  sale  of  the  heir- 
loomi,  and  also  the  £200  received  from  the  insuianoe 


oompan^^  F.  failed  to  comply  with  that  otdee,  and 
the  plaintiff  applied  for  leave  to  issue  a  writ  Of 
atta^iment  against  him. 

Held,  that  the  payment  of  the  £200  received  as 
commission  from  the  insurance  company  ought  not 
to  be  enforced  by  attachment  as  the  matter  was  not 
within  the  exception  in  section  4  of  the  Debtors 
Act,  1869 ;  but  that  attachment  ought  to  issue  in 
respect  of  the  £200  paid  by  the  purchaser  of  the 
heu-looms.— Bebwiok  (Lobd)  v.  IiANB,  Cji. ;  81 
L.  T.  797. 

10.  Attachment^Marriedufoman—Judgment  debtor 
— Order  for  payment  into  court— Drfoidt — IFrt* .  of 
attachment — Separate  estate—Married  Women*s  Pro- 
perty Act,  1882  (44  &  45  VicL  c.  21),  ss.  1  (2),  18, 24 
—Debtors  Acts,  1869  (32  &  33  VicL  c  62),  M.  4,  5 ; 
1878  (41  &  42  Viet,  c  54)— A  S.  C,  ord.  42,  rr.  4, 24. 
— A  married  woman,  married  before  1882,  was»  as 
administratrix  of  a  deceased  intestate,  ordered  to 
pay  into  court  a  sum  forming  part  of  the  estate. 
In  default  a  motion  was  made  for  leave  to  issue  a 
writ  of  attachment  against  her. 

Held,  that,  in  the  absence  of  proof  of  a  breach  of 
trust  or  devastavit,  an  order  for  payment  by  the 
defendant  out  of  her  separate  estate  would  not  be 
ap^priate  and  that  the  order  for  the  issue  of  the 
wnt  of  attachment  ought  to  go. — ^TnBNBUix,  Bh, 
TnBNBULL  V.  Nicholas,  Ch.D.  Stirling,  J.,  136; 
[1900]  1  Ch.  180;  69  L.  J.  Ch.  187 ;  81  L.  T.  439. 

11.  Attachment — Undertaking  to  execute  an  inden- 
ture—Rules  of  Court,  1883,  ord.  41,  r.  5.— WheE^ 
defendants  committed  a  breach  of  their  under- 
tfl^g  forthwith  to  execute  an  indenture. 

Held,  that  there  ought  either  to  be  service  in 
accordance  with  ord,  41,  r.  5,  of  the  Bules  of 
Court,  1883,  or  a  four-day  order.  An  order  there- 
fore was  made  that  the  defendants  should  on  or 
before  the  5th  of  December,  or  subsequently  within 
four  days  of  the  service  of  the  order,  execute  the 
deed  tendered  to  them  by  the  plaintiff.— Halfobd 
V.  Habdy,  Ch.D.  Kekeunch,  J.;  81  L.  T.  721. 

12.  City  of  London  Court — Jurisdiction — Issue  of 
summons  with  leave— Cause  of  action  arising  within 
the  dtu— London  {City)  SmaU  Debts  Extension  Act, 
1852  (15  &  16  Vict,  c  Ixxvii.),  s.  ^—County  Courts 
Act,  1888  (51  &  52  Fict  c  43),  ss.  74,  185.— In  the 
Ci^  of  London  Court  it  is  not  neoessazy,  in  actions 
where  the  jurisdiction  of  the  court  is  based  on  the 
cause  of  aotion  arising  within  the  dty,  that  the 
leave  of  ti^e  judse  or  registrar  should  be  obtained 
for  the  issue  of  tne  summons.— Felton  v.  Bowxb, 
Q.B.D,,  349;  [1900]  1  a  B.  598 ;  69  L.  J.  Q.  B. 
351 ;  82  L.  T.  419. 

13.  Costs  —  Action  against  public  authority  — 
Solicitor  and  client  costs— Public  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  c.  61),  s.  1  ^6).— Where  an 
action  is  dismissed  against  a  public  Dody  acting  in 
execution  of  statutory  or  other  public  duty,  the 
Public  Authorities  Protection  Act,  1893,  s.  1,  gives 
the  defendant  corporation  solicitor  and  client  costs 
in  the  action,  but  the  Act  does  not  apply  to  appeals. 

Decision  of  the  Court  of  Appeal,  sub  nomine. 
Fielding  v.  MorJey  Corporation, 47  W.  B.  295.[1899l 
1  Ch.  1,  affirmed. — FcELDDra  v.  Moblst  (Mayob] 
H.L.,  545 ;  [1900]  A.  C.  133 ;  69  L.  J.  Oh.  314 ; 
82  L.  T.  29. 

14.  Costs— Action  against  public  authority— Trial 
toith  Jury— Jurisdiction  of  judge  to  deprive  successfid 
autJiority  of  costs— Oood  cause— Public  Authorities 
Protection  Ad,  1893  (56  &  57  Vict.  c.  61),  s.  1  (b)— 

•  Ord.  65,  r.  1.— The  power  eiven  bv  ord.  65,  r.  1,  to 
I  the  judge  at  th9  trial  ox  an  action  to  deprive  a 
^   loooeeBfal  party^  of  costs  is  not  taken  away  'or 
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•ffeotod  hj  seotion  1  (&)  of  the  Pablio  Authorities 
Proteotton  Act,  1893;  and,  therefore,  if  in  an 
action  brought  against  a  public  authoritjr  for  any 
act  done  in  pursuance  of  any  Act  of  Parhament  or 
of  any  public  duty  or  authority,  judgment  is 
obtained  oy  the  defendants  after  a  trial  with  a 
jury,  the  judge  has,  for  good  cause,  a  discretion  to 
deprive  the  successful  defendants  of  costs ;  and  in 
detennininff  what  is  good  cause  the  judffemay  take 
lAto  oonsi<£ration  the  antecedent  conmiot  of  the 
party  which  led  to  the  litigation. 

Oree  v.  St.  Fancraa  Vestry,  [1899]  1  a  B.  693, 
not  followed.  —  Bostook  v.  Bamsxy  Distbiot 
OoXTiroiL,  Q,B.D.,  254;  [1900]  1  Q.  B.  357;  69 
L.  J.  Q.  B.  108;  81  L.  T.  756. 

15.  CoiU — ArhibraiMn  —  Befereryob  of  action — 
CfoitB  of  reference  in  discretion  of  arbitrator — Award 
for  leas  than  £60^8ccae  of  oosta—B.  8.  a,  1883, 
ord*  65,  r.  12. — Where  an  action  of  contract  is  re- 
ferred to  arbitration,  whether  compulsorily  or  by 
consent,  upon  the  terms  that  the  costs  of  the  action 
shall  abide  the  event  of  the  award,  and  the  costs  of 
the  reference  and  award  shall  be  in  the  discretion 
of  the  arbitrator,  if  the  arbitrator  awards  the 
plaintiff  a  sum  less  than  £50  and  orders  that  the 
defendant  shall  pay  the  plaintifiTs  costs  ^of  the 
reference  and  awsxd,  such  costs  may  be  taxed  on 
the  Hiffh  Gourt  scale,  although  by  virtue  of  ord.  65, 
r.  12,  the  plaintiff's  costs  of  ue  action  can  only  be 
taxed  on  tne  county  court  scale. 

Moore  v.  Wataon,  15  W.  B.  429,  L.  B.  2  0.  P.  314, 
overruled. 

GalaUi  V.  Wakefield,  4  Ex.  D.  249,  27  W.  B.  Dig. 
59,    followed.  —  Strebt  v.  Stbbbt,    C,A.,   450; 

KMX)]  2  Q.  B.  57 ;  69  L.  J.  a  B.  574 ;  82  L.  T. 
8. 

16.  Chste — Debenture-holder* 8  action — Imufficient 
aM0(6.— Where  the  assets  in  a  debenture-holder's 
action  were  sufiftcient  to  par^  off  the  first  debenture- 
holders  in  full,  but  not  sufficient  to  pay  the  second 
and  third  debenture-holders  in  full, 

Held,  that  the  plaintiff  in  the  action  was  only 
entitled  to  party  and  party  costs.— Qxtxbn's  Hotbl 
Ck).,  Oabdiff,  Bb,  Ybbkon  Tin  Pults  Ck>.,  Bb, 
Ch.D.  Oozena-Eardy,  J.,  567  ;  [1900]  1  Gh.  792 ;  69 
L.  J.  Oh.  414 ;  82  L.  T.  675. 

17.  Ooata^Higher  $cdle—8peoiai  grmmd—AUega- 
Uon  offraud—Ord,  65,  r.  9.— The  mere  fact  of  an 
allegation  of  fraud  being  made  in  an  action  by  the 
unsuccessful  party  is  not  a  spedal  ground  for 
obtaining  costs  on  the  higher  scale  under  ord.  65,  r. 
9,  even  when  the  amount  at  stake  is  large  and  the 
questions  of  law  and  fact  raised  are  difficult. — 
Absbtb  Dbvblofmxrt  Oo.  v.  Olosb,  Oh.D.  Buck- 
ley,  J.,  699. 

18.  Ooita^Order  of  county  court,  action  upon.— An 
action  cannot  be  maintained  in  the  High  Gourt  upon 
an  order  of  a  county  court  for  the  payment  of  costs. 
— FuBBBB  V.  Tatlob,  C.4.,  689. 

19.  Costs— Prolate  action— Three  wills— Severance 
in  defence. — In  a  i»obate  action  the  validity  of  the 
earliest  of  three  wills  was  established.  Of  the  four 
defendants  in  the  action,  who  were  all  beneficiaries 
under  the  first  will,  the  two  who  were  executors  of 
the  first  and  second  wills  received  the  same  ben^ts 
under  the  second  will,  while  the  other  two  were  cut 
out  under  the  second  wilL  All  four  were  cut  out 
under  the  third  wilL 

Held,  that  there  was  such  a  divergence  of 
interests  between  the  two  pairs  of  defendants  that 
the  latter  pair  was  justified  in  appearing  separately, 
and  was  therefore  entitled  to  have  a  separate  taxa- 
tion and  payment  of  costs.— Baobhaw  v.  Pdoc, 


O.A.,  422;   [1900]  P.    148 ;  69  L.  J.  P.  45 ;  83 
L.  T.  175. 

20.  Oosts— Security  for  costs— Foreigner  reMmt 
abroad— Chnend  inquiry— daimant  to  fund  in  cami 
— Person  in  position  of  plaintiff. — ^As  a  general  mls 
a  claimant  under  a  general  inquiry  cannot  be 
required  to  give  security  for  cgsts. 

where  a  solicitor  was  ordered  to  pay  into  court  a 
fond  in  his  hands  belonging  to  a  cUent  subject  to 
the  claims  of  certain  aUej^edincumfaranoecs  tfaenon, 
and  an  inquiry  was  directed  who  was  entitled 
thereto,  a  xoragn  claimant  resident  tmi  of  the 
jurisdiction  was  ordered  to  give  security  for  costs 
upon  the  ground  that,  in  the  special  drcumstaDoes 
of  the  case,  the  inquiry  was  equivalent  to  an  mter- 
pleader  issue  in  which  the  claimant  was  in  the 
position  of  a  plaintiff.— IteiWABD  &  Oo.,  Bb,  C^.  ; 
[1900]  1  Oh.  405;  69  li.  J.  Oh.  247  ;  82  L.  T.  339. 

21.  CosU-Set  off— Solicitors  Act,  1860  (23  &  24 
Vict.  c.  127),  s.  2S—B.  S.  C,  ord.  65,  r.  14,— An 
order  may  bie  made  allowing  a  judgment  debtor  to 
set  off  affainst  the  damages  due  from  him  damages 
due  to  him  from  the  judgment  creditor  on  a 
judgment  in  another  action,  notwitiistanding  the 
existence  of  an  (nrder  under  the  Solicitors  Act,  1860, 
s.  28,  charging  the  first-mentioned  damages  with  a 
solicitor's  costs. 

So  held  by  A.  L.  Smith  and  Yangfaan  WiBiaBBS, 
L.JJ.,  the  latter  doubting.— Qoodfellow  v.  Qbat. 
C.A.;  [1999]  2  Q.  B.  498 ;  81  L.  T.  314. 

22.  Costs  —  Taxation  —  Barrister  —  Fees.  —  A. 
brought  an  action  against  B.,  which  was  dismissed 
with  costs.  A.  appealed,  and  the  Oourt  of  Appeal, 
without  calling  on  counsel  for  the  respondent, 
dismissed  the  appeal  with  costs.  A.  objected  to  pay 
the  fee  of  B.'s  leading  counsel  in  the  Oourt  m 
Appeal  on  the  g^und  that  such  counsel  was  not 
present  at  the  hearing  of  the  appeaL 

Held,  that  the  objection  must  be  overruled;  and 
that  the  oourt  would  not  disturb  the  unof orm 
practice  extending  over  forty  y«>n>  ^  allowing  the 
fees  of  non-attending  counsel  in  party  and  party 
taxation.— OFARTif  AN  v.  Bbasdob,  Ch.D.  Kekewich^ 
j; ;  82  L.  T.  369. 

23.  Costs  — Taaation  — Fixed  costs  —  Substituted 
service  of  writ— Ord.  3,  r.  1—Ord.  65,  r.  27  (88)— 
Central  Office  Practice  rule  18.— On  a  taxation  of  coals 
under  ord.  3,  r.  7,  the  plaintiff  daimed  £2  10s.  for 
costs  of  substituted  service  of  the  writ.  The  master 
allowed  £1  only  on  the  ground  that  by  the  practice 
adopted  at  chambers  that  was  the  sum  invariably 
allowed. 

Held,  that  the  iH»ctice  could  not  be  justified. — 
Flatau  v.  Oxjllbn,  C.A.,  36 ;  81  L.  T.  402. 

24.  Creditors'  deed— Account— Disoretumr—B*  8.  C, 
ord.  55,  r.  10.— The  court  will,  in  the  exercise  of  its 
discretLon,  under  ord.  55,  r.  10,  not  order  an  acoonnt 
of  the  deslings  and  transactions  of  a  trustee  under 
a  creditors'  deed  of  arrangement,  where  it  can 
determine  the  questions  between  the  parties  without 
such  order,  and  where  such  order  would  have  mis- 
ohievous  results,  notwithstanding  that  the  troslae 
may  have  been  guilty  of  some  misnonflnflt  in  his 
duties.-— OAiffPBKTJ.  V.  GlLLBSPiB,  Gh.D.  Goeeiis- 
ffardy,  J.,  151;  [1900]  1  Oh.  225 ;  69  L.  J.  233; 
81  L.  T.  514. 

25.  Discovery — Affidavit  of  documents — Claim  </ 
privilege  —  Sufficiency  of  aj^davit. — ^Where  a  diH 
f  endant  in  msidng  an  affidavit  of  docoments  daims 
that  certain  docoments  in  his  possession  are  pnvi- 
leffed  from  inspection  on  the  ground  that  tikqr 
re&kte  solely  to  his  own  case  and  do  not  taod  ftc 
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B^yposrt  tbe  ^UtaaiMPB  oaie,  it  it  not  neoeaaary  lor 
him  to  state  further  that  they  do  not  tend  to  im- 
peaoh  hiB  own  oa8e.~ATTOBNSY-G]siniBAL  v.  Nhw- 
OAflTLB-UPON-TYHB  (Mayob),  C.A.,  38 ;  [1899]  2 
O.  B.  478 ;  68  L.  J.  a  B.  1012;  81  L.  T.  311. 

26.  Di9cov€Ty^Ifaerr(>gaJUnie^ 

— Orrf.  31,  rr,  1,  6. — ^Baoh  question  in  an  interroga- 
tor most  be  taken  by  itself  and  the  reason  for 
zefnaing  to  answer  stated*  It  is  no  groimd  for 
nifiuing  to  answer  an  interrogatory  that  objection 
minr  be  taken  to  a  portion  of  it. 

Li  an  aetion  lor  a^tmtU^  the  plaintiff  administered 
intenogatories  asking  whether  the  defendant  had 
■poken  the  words  complained  of  and  in  whose 
presence. 

Held,  that  the  intenogatories  were  not  nnreason- 
aUy  wLde,  fishxDg,  or  oppressiye,  and  that  the 
defendant  was  bound  to  answer  them. — Dalqueish 
V.  LowTKBE,  CA.y  37;  [1899]  2  a  B.  690. 

27.  Dtscovery'-lfaenogaiorie9--0ffloer  of  c^^ 
— Knowledge^MaUera  preuioui  to  formatum  of  cam- 
pony — OouTM  of  employment — Sufficiency  of  anetffers 
— B.  fif.  C,  ord.  31,  rr.  5,  24.— A  corporation 
answering  interrogatories  by  the  proper  officer  is 
in  the  same  position  as  an  individuaL  The  officer, 
therefore,  who  answers  on  behalf  of  the  corporation 
oannot  be  compelled  to  inquire  of  the  officers, 
•eryants,  or  agents  of  the  corporation  as  to  matters 
which  happened  before  the  corporation  came  into 
eodstence,  or  their  knowledge  of  which  was  not 
acquired  by  them  as  servants  of  the  corporation 
and  in  the  ordinary  course  of  its  bnnness.— 
WxuBAOH  iNGAKDEsoKirr  Gas  LiaHT  Go.  V.  New 
SUHLiaHT  iNOAWDBSCWirP  Oo.,  C.A.,  695 ;  [1900] 
2  Oh.  1 ;  69  L.  J.  Oh.  646. 

28.  DUeovery'^PaHicuiari-'Affidavit  o/documenta 
^Documents  o/ <itte— iVtv«^— iVodt4c«on.--As  the 
authorities  stand,  privilege  can  be  daimed  for 
several  deeds  which  are  merely  described  as  '*  a 
bundle  of  documents."  The  fact,  however,  that  a 
transaction  is  embodied  in  a  document  which  is 
potected  from  production  on  the  ground  oi  privi- 
lege, does  not  take  away  the  ri^t  to  have  par- 
ticulan  of  the  transaction,  if  the  same  is  pleaded 
in  too  general  a  way.—MiLBAKK  v.  Milbank. 
O.A.,  339 ;  [1900]  1  Oh.  376 ;  69  L.  J.  Oh.  287 ;  82 
L.T.63. 

29.  Diaoovery  —  Privilege  —  Soliciior  and  dient, 
oommimiooaionB  heUoeen—Evaeion  of  daiute—Prch' 
duction  of  documente.— The  privilege  from  production 
of  confldential  communications  between  a  solicitor 
in  his  professional  cafNicity  and  his  dient  does  not 
eoctend  to  communications  which  came  into  eodstence 
for  the  purpose  of  the  client's  procuring  advice  as 
to  the  mode  in  which  he  might  evade  the  provisions 
of  a  colonial  statute  imposmg  a  duty  in  respect  of 
property.— Baa.  v.  Bullivavt,  (7.-4.;  [1900]  2 
a  B.  163;  69  L.  J.  a  B.  667;  82  L.  T.  493. 

30.  Diicovery — Privilege— Solicitor* a  oorreapondence 
and  hill  qf  coata—Note  by  aolicitor  of  order  in  Judged  a 
chambera—B.  S^  C,  ord.  31,  r.  18  (2).— A  statement 
in  a  letter  from  a  solicitor  to  his  dient  reporting 
proceedings  in  dhambecs,  and  oommtmioatea  for  the 
purpose  of  obtaining  information  or  instructions 
from  the  client  necessary  for  the  conduct  of  the 
action,  is  privileged  as  a  professional  confidential 
communication.  But  those  parts  of  a  bill  of  costs 
which  consist  merely  of  memoranda  or  notes  of  pro- 
ceeding in  chambers  recorded  by  a  solicitor  are  not 
so  privileged. 

SemUe^  there  is  no  valid  distinction  between 
notes  of  proceedings  in  open  court  and  of  those  in 
chambers. 


Qreenmigh  y.  ChalM,  1  My.  &  K  98,  at  pp.  102- 
104,  and  In  re  Worawick,  36  W.  B.  686,  38  Oh.  D. 
370,  at  p.  373,  followed.— Ainswobth  v.  Wilding, 
Oh.D.  Stirling,  J.,  639 ;  [1900]  2  Oh.  316. 

31.  Evidence — Foreign  State^Statua  and  houndariea 
of— Judicial  cognizance— Amlication  to  Foreign  Office. 
— ^The  court  takes  judicial  cognizance  not  only  of 
the  status,  but  also  of  the  boundaries  of  foreijsn 
States,  and  if  in  doubt  wHl  apply  for  information 
to  the  Secretary  of  State  for  Foreign  AflEedrs,  whose 
reply  is  conclusive. — Foster  v.  ulobb  Yxntubb 
Stndioats,  Gh.D.  FarvfeU,  J. ;  [1900]  1  Oh.  811 ; 
69  L.  J.  Oh.  376 ;  82  L.  T.  263. 

32.  Evidence — ProducUon  of  bo(^ca^Partnerahijh-^ 
Order  upon  peraon  not  a  party — ^Ex  parte  applicaition 
— Form  of  order  "B.  8.  C,  ord,  37,  r.  7. — ^An  order 
may  be  made  ex  parte  as  ainst  a  person  not  a  i>arty 
to  the  action  to  attend  oefore  an  examiner  for  the 

Surpose  of   produdDg   documents. — Zithbbok   v. 
Hogs,  Ch.D.  Kehewich,  J.,  607 ;  82  L.  T.  664. 

33.  Execution  —  Leave  to  iaaue  execution  under 
B.  8.  (7.,  ord,  42,  r.  23— Charging  order  under  B,  S.  (7., 
ord,  46,  r.  1 — Death  of  judgment  debtor — Liability  of 
estate, — ^The  effisot  of  obtaining  leave  to  issue  execu- 
tion against  an  executor  under  ord.  42,  r.  23,  is  to 
dis{>ense  with  the  necessity  of  obtaining  a  judgment 
against  the  executor,  but  is  not  equivalent  to 
obtaining  a  judgment  against  him.  A  chargin||^ 
order  under  ord.  46,  r.  1,  lias  only  such  effect  as  is 
provided  by  the  Acts  1  &  2  Yict  c  110,  ss.  14,  16, 
and  3  &  4  Vict,  c  82,  s.  1.  Under  these  Acts  a 
charging  order  can  only  be  made  against  a  person 
against  whom  a  judgment  has  been  obtained. 

It  follows,  therefore,  that  a  creditor  who  has 
obtained  judgment  against  a  debtor  cannot,  after 
the  death  of  the  debtor,  obtain  a  changing  order 
niai  against  the  executor  of  the  deceasea  judgment 
debtor  without  first  obtaining  judgment  against 
the  executor. 

Finney  v.  Einde,  27  W.  B.  413,  4  Q.  B.  D.  102, 
and  Ealy  t.  Barry,  16  W.  B.  664,  L.  B.  3  Oh.  App. 
462,  discussed. 

Decision  of  Stirling,  J.,  ante,  p.  233,  affirmed. — 
Stewabt  V,  Bhodbs,  G.A,,  364 ;  [1900]  1  Oh.  386; 
69  L.  J.  Oh.  174  ;  82  li.  T.  337. 

34.  Juriadietion  —  Private  international  law — 
American  creditor  auing  in  Engliah  court — Oalifomian 
Code. — Where  an  American  court  had  made  an 
order  authorizing  a  person  who  had  recovered  judg- 
ment in  that  court  against  an  American  company 
to  brins  actions  agamst  an  Unglish  company  **  in 
any  and  all  proper  courts  in  his  own  name  or  in 
the  name  of  the  said  American  company,'* 

Held,  that  the  jurisdiction  of  the  American  court 
was  limited  to  the  exact  scope  of  the  Oalifomian 
Oode  confarring  it,  and  that  in  an  action  brought 
by  the  said  person  in  an  Wnglish  court  he  was  not 
properly  authorized  to  sue,  and  could  not  sue,  in 
the  name  of  the  said  American  company. — Barbkb 
V,  Mbzioan  Land  Oo.,  Ch,D,  Stirling,  J,,  236. 


36.  Landlord  and  tenant — Leaae — Spedfic  ^  . 
forrnanoe-'Undertaking  not  to  defend — Leaee  fovmd 
invalid — Leave  given  to  defend — JuriedicUon, — in  an 
action  for  specific  performance  of  an  agreement  to 
purchase  leasehold  houses,  the  defendant  gave  an 
undertaking  not  to  deliver  any  defence  in  the  event 
of  the  plaintiflii  undertaking  not  to  move  for 
judffment  in  default  of  defence  until  a  date  named. 

Tho  defendant  subeequently  found  that  the  lease 
was  invalid. 

Held,  that  the  court  had  jurisdiction  to  give  the 
defendant  leave  to  deliver  a  defence  notwifth- 


m 


'irU€i90§9 


DIGEST. 


[WmUj  B«oM<r.  bsk.  11. 1100* 

PracHeB.  162 


•  hisQQdertakinff. — Soott  i;.  Mozon,  (Jh,D. 
Kekewieh,  J. ;  81  L.  T,  774. 

36.  Leave  to  diBoonUnue — Auonliary  proceedingi 
before  anotJier  tribunal — (htie  inddent  to  those  pro- 
eeedings  coate  in  the  acUon — B.  8,  C,  ard,  26,  r.  1. — A 
plaintiff  seekmg  to  disocmtinae  an  action  upon 
terma  of  paying  the  defendant's  costs  in  that  action 
will  not  be  compelled  as  part  of  his  bargain  to  pay 
the  costs  incoired  by  the  defendant  in  amdrnffy 
proceedings  taken  by  the  plaintiff  before  another 
tribunal  arising  oat  of  the  same  case,  and  the  result 
of  which  caused  the  plaintiff  to  discontinue  his 
action.  —  Lloyds  Bj^stk  v.  Fbhtgiss  Boyal 
OoMJKBY  Co.  (No.  1),  Oh.D.  Byrne,  J.,  460;  82 
L.  T.  5d9. 

37.  Mandamus— t/tM<ioe« — AppltoaUon  to  state  case 
— DecUion  "  erroneous  in  point  of  law  " — Previoue 
decieion  of  High  Court  binding  on  justices— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), «.  33  (1). 
—A  magistrate  ou^ht  not  to  be  ordered  to  state  a 
case,  upon  the  ground  that  his  decision  was 
erroneous  in  ^nt  of  law,  when  he  has  decided  in 
acoordanoe  with  a  previous  decision  of  the  Queen's 
Bench  Division  upon  the  same  point  from  which 
there  was  no  right  of  appeal.— Beg.  v.  Shixl,  C.A,; 
82  L.  T.  587. 

38.  Middlesex  Begistry—Middlesex  deed-^Eectifi- 
cation  of  register — Jurisdiction  to  order  —  Land 
Registry  {Middlesear  Deeds)  Act  (54  &  55  Vict.  c.  64), 
s.  I— Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87), 
s.  95— Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
s.  7. — ^The  court  now  has  power  to  order  the  Begister 
of  Middlesex  deeds  to  be  rectified,  and,  in  exercise 
of  this  Jurisdiction,  ordered  the  registration  of 
certain  forgeries  purporting  to  be  assignments  of 
leaseholds  in  Middlesex,  dated  in  1887,  and  also  the 
registration  of  certain  mortgages,  dated  in  1898,  of 
the  same  property,  to  be  vacated. 

CHbbs  V.  Sydneu,  49  L.  T.  Bep.  132,  31  W.  B. 
Big.  210,  not  foUowed. — STRFHSirsoir  v.  Tobkb, 
Oh.D.  Buckley,    J,   430;   [1900]   1   Ch.   505;    69 
*L.  J.  Oh.  253;  82  L.T.  55. 

39.  Nonsuit— Discontinuance— Ord*  26,  r.  1.— A 

Slaintiff  can  no  longer  elect  to  be  nonsuited.  Should 
e  wish  to  discontinue  the  action  at  the.  trial,  he 
must  do  so  under  ord.  26,  r.  1,  by  leave  of  the 
judge. 

Decision  of  the  Gourt  of  Appeal  (46  W.  B.  340, 
[1898]  1  a  B.  636),  affirmed.— Fox  v.  Stab  News- 
PAPE&,  H.L.,  321 ;  [1900]  A.  0.  19 ;  69  L.  J.  Q.  B. 
117 ;  81  L.  T.  562. 

40.  Originating  summons— Ben^  of  written  con- 
tract and  ojofion  to  rqwrchase  vested  in  trustee  for 
bankrupt— Gonsiruction  of  contract— **  Written  inttrtA- 
ment "— "  Interested''—  Ord.  54  A,  rr.  1,  4.  —  A 
smmnons  was  taken  out  under  order  54^1  by  the 
trustee  of  a  bankrupt  who  daimed  an  interest 
under  a  contract  of  sale  of  certain  real  estate  and 
option  of  repurchase  conferred  on  the  bankrupt, 
asking  oertam  questions  which  involved  the  oon- 
straction  of  the  written  document. 

Held,  (1)  that  the  contract  was  an  instrument 
within  the  meaning  of  the  role;  (2)  having  regard 
to  the  decision  in  BuckHand  v  PapiUon,  L.  B.  1  Eq. 
477,  that  the  plaintiff  was  a  person  interested 
within  the  meaning  of  the  rnle;  (3)  that  the 
scope  of  the  rule  was  not  limited  to  cases  where  an 
action  might  be  brought,  but  that  the  limit  was 
the  discretion  of  the  court  on  the  question  of  con- 
struction provided  by  rule  4 ;  (4)  that  having  regard 
to  Palmer  v.  Johnson,  13  Q.  B.  D.  351,  the  execu-  I 
tion  of  the  conveyance  which  had  taken  place  did 
not  destroy  the  right  of  repurchase  contained  in  the  | 


oontEact.— Mabon  v.  ScHUFPlsaiB,  Ch.D.  BHrtkig, 
cT. ;  81  L.  T.  147. 

41.  Palatine  Oourt  of  Lanoatier-TaajaUon^Godi 
-Scale.— The  order  of  the  28th  of  November,  1884, 
of  the  Chancery  Gourt  of  the  Goonjby  Palatine  of 
Lancaster,  *'  as  to  coort  fees  and  solustocs'  coats " 
only  introduces  a  modification  of  the  lower  soala 
of  costs  established  by  tiie  order  of  the  27fh  of 
November,  1884,  and  has  no  application  to  any  caasi 
to  which  that  lower  s<»Le  did  not  apply. — ^Mas- 
0HE8TKB  BbalIob  Skating  Co.,  O.A.,  490 ;  [1900] 
1  Oh.  573 ;  69  L.  J.  Oh.  421 ;  82  L.  T.  513. 

42.  Parttes"  Joinder — Action  against  company  and 
directors — Causes  of  action — Misjoinder — Separats 
relief  against  separate  defendants — *'  Actio  x>sraoiia]]s 
moritnr  cum  personilL  " — Deceased  director  —  Legal 
personal  representatives,  luibUity  of— Directors^  Lta- 
Mity  Act,  1890  (53  &  54  Vict,  c  64),  s.  ^.— Where 
an  action  is  brooffbt  by  a  shareholder  against  the 
company  and  its  mrectors  for  relief  in  respect  of  an 
improperly  issued  proipectas,  the  fact  tliat  the 
relief  claimed  against  tne  several  defendants  may 
differ  in  detail  is  no  ^und  for  objection  that  the 
action  is  bad  as  joining  separate  caoses  of  actioa 
against  separate  def en£aits,  for  in  substance  there 
is  only  one  cause  of  action— namely,  the  improper 
issue  of  the  prospectus.  Neither  is  it  improper  to 
join  in  such  an  action  the  legal  personal  ropgeson- 
tatives  of  a  deceased  director  alleged  to  have  been 
a  party  to  the  issue  of  the  prospectus. 

Whether  the  maxim  **  Actio  personalis  moriksr 
cum  persond'*  applies  in  the  case  of  a  deceased 
director  who  may  have  inoorred  liability  nnder 
section  3  of  the  Directors'  liability  Act,  1890, 
qucere. 

Qower  v.  OoMridge,  [1898]  1  a  B.  348,  and 
Thompson  v.  London  County  Couficil,  [1899]  1  Q.  B. 
840,  explained.— F&AincmrBUBO  v.  GTbbat  Hobsk- 
LB88  Oabbiagb  Oo.,  G.A.;  [1900]  1  Q.  B.  504; 
69  L.  J.  a  B.  147 ;  81  L.  T.  684. 

43.  Paymmdout — Married  woman — AsaiawmBnt — 
Ajfidavit  of  no  settlement.— "Where  a  fund  has  been 
assigned  by  a  wife  and  both  husband  and  w^ 
refuse  to  make  an  affidavit  of  no  settlement,  the 
fund  may  be  ordered  to  be  paid  out  on  an  affidavit 
of  no  settlement  made  by  some  person  Ukaly  to  be 
well  informed. 

Bowland  v.  Oakley,  14  Jar.  845,  followed.— 
Tdcotbt  V.  Obowh,  Ch.D.  Cozena-Hardy,  J. : 
82  L.  T.  142. 

44.  Payment  out — Petition — Distribution  of  fumi 
in  oourt— Aseignmxint  of  sJkure—Bectijiaation  of  deed- 
Jurisdiction— Defective  titie — Subseg^uent  ocgutMliM 
of  good  title. — When  a  person  pozports  to  oonvej 
one-sixth  of  a  fond  in  court  representing  real  estate, 
thowh  only  entitled  to  one-ninth  share,  and  after- 
wards  becomes  entitled  to  one-sixth,  tiie  court  will 
make  the  good  title  subsequenthr  acquired  availaUt 
to  make  the  assignment  effectoaL 

Nod  V.  Bewley,  3  Sim.  103,  followed. 

The  jurisdiction  of  the  court  with  regard  to 
rectification  of  deeds  on  petition  considered. 

In  re  Bird^s  TrusU,  3  Oh.  D.  214,  25  W.  R.  Dig. 
97,  and  Lewis  v.  HUlman,  3  H.  L.  Gas.  607,  oon- 
sidered.— HoFFB's  Estate  Aot,  Bb,  Oh.D.  Kdbe- 
wich,  J.,  507 ;  82  L.  T.  556. 

45.  Pleading  —  Counter€laim  —  OounterekUim  ii 
reply— Bight  of  plaintiff  to  plead  setoff  to  caumter- 
daim— Judicature  Act,  1873  (36  ft  37  Vict.  c.  66),  s. 
24,  suh-section  S—Ord.  19,  r.  3;  ord.  21,  rr.  10-17. 
—The  plaintiffs  daimed  a  balance  of  an  %fromiff*^ 
The  defendants  ooonterolaimed  for  damages  ftr 
breach  of  contract     The  plaintiffii  in  their  ngtg 
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dtaied'  the  oontraoi,  and  further  pleaded  that,  if 
there  was  siioh  a  oontraot,  the  defendant!  had 
broken  it,  and  they  daimed  damages  for  snoh 
brmch. 

Held,  that  althoogh  the  canae  of  action  in  respect 
of  which  the  plaintiffs  daimed  damages  in  tneir 
reply  existed  before  the  issue  of  the  writ,  the  plain- 
tiffs were  entitled  to  raise  fche  matter  in  their  reply, 
and  were  not  bomid  to  introdaoe  it  into  their 
statement  of  daim  by  amendment. 

ToXw  V.  AndrewB,  30  W.  B.  659,  8  Q.  B.  D.  428, 
approyed«— GiBBS  v.  Nevillb,  C.A.,  532 ;  [1900] 
2  Q.  B.  181 ;  69  L.  J.  Q.  B.  514 ;  82  L.  T.  446. 

46.  Sale  hy  the  court — Debenlure-holdera*  cuUon — 
JPtoperty    forming    debenture  -  holderB*    %ecur%ty    in 

jeopardy — Motion  for  Judgment  on  admiseiona  in 
pleadings— R,  8.  C,,  ord.  51,  r.  lb, — ^The  court — on 
motion  for  judsment  on  admissions  in  the  pleadings 
in  a  debesiture-holders'  action,  in  which  the  plaintiff 
sued  on  behalf  of  himself  and  all  other  debiBnture- 
holders,  and  the  debenture-holders  were  entitied  to 
a  charge  on  the  property  of  the  company — directed 

'  a  sale  of  the  property  of  the  company  under  ord« 
51,  r.  lb,  upon  proof  of  the  insolvency  of  the  com- 
pany and  the  jeopardy  of  the  property  comprising 
the  debenture-holders'  security,  altiiough  the  prin- 
cipal moneys  secured  by  the  debentures  were  not 
due,  no  interest  thereon  being  in  arrear  for  six 
months,  and  no  resolution  haying  been  passed,  or 
order  made,  for  the  winding  up  of  the  company. 

In  such  a  case  the  admitted  allegations  of  the 
statement  of  daim  should  be  ynrified  by  affidavit. 
—Day  akd  Night  ADVXRTisiifa  Co.,  Bs,  Ufwakd 

'  V.  Day  and  Night,  &o.,  Ck>.,  Ch.D,  OozeM-ffardy, 
•/:,  362. 

47.  Summone  in  chand)era  —  Adjournment  into 
court — Goete  of  adjournment — Ord.  55,  rr.  15,  15a ; 
ard.  26,  r.  1— ••  T^  court  or  a  Judge^^Right  of 
suitor  to  take  an  order  from  the  Judge  pereonally, — A 
party  to  a  summons  m  chambers  in  the  Ohancery 
Division  has  a  ri^^htto  have  the  summons  adjourned 
into  court,  but  his  right,  in  cases  where  the  rules  do 
not  make  an  order  by  the  judge  in  person  necessary, 

.  is  subject  to  the  discretion  of  the  court  as  to  the 
costs  of  the  adjournment,  which  will  not  be  exerdsed 
against  him  merely  because  his  application  has 
faQed. 

The  words  "  the  court  or  a  judge "  in  ord.  26, 
r.  1,  do  not  mean  only  the  judge  in  person,  and  an 
order  made  by  a  master  in  the  Ohancery  Division  is 
an  order  made  by  the  court  or  a  judge. 

Lambton  v.  Parkinson,  35  W.  IL  545,  and  In  re 
Watts,  31  W.  B.  262,  22  Oh.  D.  5,  distinguished.— 
liLOYDS  Bans  v.  Protoiss  Boyal  Ck>i<LDCBY  Co. 
(No.  2),  Ch.D,  Rymo,  J.,  427. 

48.  Subpoena— /Mue  of-^Oppreasion—Ord.  27,  rr* 
26-34— ^6tiM  of  the  practice  of  the  ceur^.— Although 
a  subpeena  ad  testificandum  may  be  issued  at  any 
time,  the  court  will  set  aside  the  service  of  a 
subpcena  whidi  is  issued  at  a  time  when  it  cannot 
be  effective  by  any  possibility,  and  can  only  be 
oppressive  to  the  witness. — ^Lokdok  FnrANGB  OoB- 
PORATION  V.  Kaiteman,  Ch.D.  North,  J.,  458 ;  69 
L.  J.  Oh.  196. 

49.  Triat-^Mode  of  trial — Trial  with  Jury — Leave 
to  defend  given  without  amy  condition  or  direction  as 
to  mode  of  trial — RigJU  of  defendant  to  trial  with 
Jury—R,  8.  C,  1883,  ord.  14.  rr.  6,  8  ;  ord.  36,  r.  6. 
— ^Where  on  a  summons  under  order  14  an  order 
has  been  made  giving  the  defendant  leave  to  defend 
without  any  condition  or  direction  as  to  mode  ci 
trial,  the  judge  at  diambecs  cannot  on  a  subsequent 
summons  depave  the  defendant  ol  his  zighi  under 


ord.  36,  r.  6,  to  have  the  action  tried  with  a  jury. 
— WooLFB  V.  Db  B&AAic,  C.A.,  161 ;  81  L.  T.  533. 

50.  Trial— New  trialr— Verdict  of  Jury— -Discovery 
of  fresh  evidenccn^^A  new  trial  will  not  be  granted 
upon  the  ground  that  fresh  evidence  has  been  dis- 
covered, whidi  could  not  with  reasonable  diligence 
have  been  discovered  before  the  trial,  unless  that 
fresh  evidence  is  so  oondusive  as  to  make  it 
practically  certain  that  the  verdict  would  be  different 
if  it  were  adduced.— Tottvg  v.  Kebshaw,  C,A.  ; 
81  L.  T.  531. 

51.  Undertaking  in  an  order — Atta,chmeinA — Service 
of  order  on  solicitora — Motion  for  committed — Rules  of 
Supreme  Court,  1883,  ord,  42,  r.  7 ;  ord.  44,  r.  2. — 
Where  defendants  in  an  action  committed  a  breach 
of  Mi  undertaking  given  by  them  and  embodied  in 
an  order  of  tiiie  court  whidi  was  not  served  on  them 
personally,  plaintiffi  asked  for  leave  to  issue  a  writ 
of  attachment. 

Hdd,  that  the  order  might  be  enforced  by 
committal  without  service,  and  that  the  proper 
remedy  for  the  breadi  of  an  undertaking  is   oy 

comnuttal,  and  not  by  attachment. — ^D v.  A.  & 

Oo.,  Ch.D.  CoBsens-Hdrdy,  J.,  429 ;  [1900]  1  Oh.  484 ; 
.  .  69  L.  J.  Oh.  382;  82  L.  T.  47. 

Bee  also  Administration,  7 ;  Admiralty,  !>  3,  6 ; 
Annuity;  Bankruptcy,  10,  14,  15,  18;  Oompany, 
28,  29;  Oontract,  4;  Oounty  Oourt;  Orown; 
Divorce,  5-17 ;  Landlord  and  Tenant,  3,  13, 18 ; 
Merger,  2;  Mortgage,  13;  Partition,  3,  4; 
Prohibition ;  Bailway,  5 ;  Sdidtor,  1, 6,  12 ;  Trade 
Union,  1 ;  Trustee,  5. 

PBESO&IPTION  AOT.— See  Easement,  1,  3. 

PBINOIPAL  and  AGENT:- 

1.  Power  oj  attorney — Poioer  to  mortgage — Excesa 
of  authority — Liability  of  donor. — D.  gave  G.  a 
power  of  attorney  authorizmg  him  to  buy,  sell, 
diarge,  and  transfer  in  any  form  whatsoever  any 
estate,  stocks,  or  funds,  «  following  his  letters  of 
instructions  and  private  advices  whidi,  if  necessary, 
shall  be  considered  part  of  these  presents."  G. 
executed  a  mortgage  upon  property  to  which  D. 
became  entitled  upon  the  death  of  his  mother. 

Hdd,  that  the  power  authorized  the  execution  of 
the  mortgage,  although  as  between  D.  and  G.  the 
mortgage  was  unaulaorized. — Dayt  v.  Wallbb, 
Ch.D.  North,  J. ;  81  L.  T.  107. 

2.  Undisclosed  principal— Unauthorised  agent — 
Ratijication — Contnust — Contract  made  by  peraon  in 
his  own  name  on  behalf  of  another  without  authority. 
—A  contract  made  by  a  person  in  his  own  name, 
but  intending  to  act  for  another  in  making  it, 
tiiough  without  authority  from  him,  can  be  ratified 
by  that  other  person,  although  the  intending  agent 
did  not  disdose  at  the  time  of  makiiig  the  contract 
that  he  was  acting  for  someone  dse. 

So  held  by  the  Oourt  of  Appeal  f  OoUins  and 
Bomer,  L.JJ.;  A.  L.  Smith,  L.J.,  dissenting).- 
DuRAKT  V.  BoBEBTS,  C.A.,  476;  [1900]  1  a  B. 
629 ;  69  L.  J.  Q.  B.  382 ;  82  L.  T.  217. 

Ste  also  Oontract,  15;  Frauds,  Statute  of,  2; 
Solidtor,  13;  Stock  Bxdiange,  1-4;  Vendor  and 
Purchaser,  3,  20. 

PBOBATE:— 

1.  AdminisbraJtion — Creditor— Mortgageof  leasehold 
by  sub-demise— Outstanding  day  held  in  trust- 
Limited  grant.— k  lessee  of  certain  premises  mort- 
gaged them  by  sub-demise  for  the  residue  of  the 
.  tenn  less  the  last  day  which  he  covenanted  to  hold 
in  trust  for  the  mortgagee.  The  mortgagee  entered 
into  possession  of  thepremissa.  The  mortgagor  died 
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intestate  and  inaolTent.  The  mortgaaee  aodgned 
his  interest  in  the  premises.  The  assignee  desired 
to  sorrender  his  interest,  but  difficulties  arose  from 
the  existenoeof  the  oatstandin«  day.  The  assignee 
applied  for  administration  of  the  estate  of  the 
mortffagor,  limited  to  the  outstanding  day. 

Held,  on  proof  of  dne  citation  of  the  next-of-kin, 
that  the  grant  might  be  made  as  asked  for.— 
KmowBLL,  In  Qoods  op,  P.D.  A  Ad.D. ;  81  L.  T. 
461. 

2.  ui(lminM^ra^jof»~Cfre(lt<or— jSMute-ftorred  dM 
—NcUce  to  neat-o/'hin.—The  deceased  died  intestate 
and  a  Innatio  in  a  oomity  Itmatic  asylum.  At  the 
time  of  his  death  he  was  mdebted  to  the  guardians. 
Subsequently  the  guardians  were  informed  that  the 
deceased  was  entiUed  to  a  small  amount  of  pro- 
perty. Theb  debt  was  then  barred  bjtheStatute 
of  limitations.  The  only  next-of-kin  of  the 
deceased  was  a  lunatic  daughter  in  the  same  asylum 
and  also  indebted  to  the  guardians  for  mainten- 
anoe.  ^  On  an  appli<»tion  for  a  grant  of  letters  of 
administration  to  a  nominee  of  the  guardians. 

Held,  that,  though  a  creditor  for  a  statute-bazred 
debt  might  obtain  a  ffrant  of  letters  of  administra- 
tion, notice  must  Sb  given  to  the  daughter. — 
Dbxtgb,  In  Qoods  of,  P.D.  &  Ad.D. ;  81  L.  T.  458. 

3.  AdminiOraiion  —  Diaappearance  —  PracUee  — 
Admin%$k'aiiaH  de  bonis  noa^Farmer  odmirMra- 
tria>—Bevoc(Uion  of  grafit^Fre$h  grcad  to  wm  of  the 
next-o/-A:»n.— The  practice  by  which  a  grant  of 
administration  may  be  revoked  and  a  freui  grant 
niade  in  the  absence  of  the  holder  of  the  outstand- 
ing fnaat^  is  not  confined  to  cases  where  adminis- 
tration has  been  taken  by  the  creditors. 

Where  an  intestate  died  leaving  a  widow  and  six 
children  by  a  former  marriage,  and  the  widow, 
who  obtained  administration,  could  not  be  found, 
the  court,  upon  the  application  of  the  chUdren, 
revoked  ^e  grant  ana  directed  administration  <2e 
honia  fum  in  &vour  of  one  of  their  number. — ^Lovx- 
DAT,  In  €k)ODS  OF,  P.D.  <fc  Ad.D. ;  [1900]  P.  164 ; 
69L.  J.P.48;  82  L.  T.  692. 

4.  Adm\nitibviii(yr^--Foreign  donUcU^Neact-of-hin 
<>fJ*of  the  jurisdieUon—Astds  and  some  hen^fioiariea 
in  JSngland — No  executor — Orant  to  stranger  wUhout 
cUing  next-of-kin — Practice — Administration  with 
mU  annexed— Ptobate  Act,  1867  (20  &  21  Vict,  c 
77),  s.  73.-^The  testatrix,  who  died  domiciled  in 
the  Republic  of  Hay ti,  left  a  will  which  was  valid 

S'  the  law  of  her  domioil,  but  not  executed  with 
e  formalities  prescribed  in  the  Wills  Act  There 
was  no  appointment  of  executors,  but  the  will  con- 
tained the  words :  «M.B.Bordu  of  Port-au-Prince 
and  Mr.  J.  B.  Wallace,  of  Liverpool,  shall  carry 
out  my  last  wishes."  The  only  estate  in  England 
consisted  of  a  sum  of  £1,260  7s.  lid.  in  the  hands 
of  Mr.  Wallace's  firm. 

The  sole  next-of-Un,  who  was  entitled  in  dis- 
tribution to  half  the  fund,  was  in  Hayti  and  had 
not  been  cited;  but  the  persons  entitled  to  the 
other  half  were  in  Bngland,  and  iwsffited  to  Mr. 
Wallace  being  appointed  administrator  with  the 
will  annexed. 

The  court  appointed  Mr.  Wallace  administrator 
(with  the  will  annexed)  under  section  73  without 
requiring  the  next-of-lon  to  be  oited.~MOFFATT, 
In  Goods  op,  P,D.  in  Ad.D.;  [1900]  P.  162:  69 
L.  J.  P.  98. 

6.  Administration-^Intestacy— Shares  in  foreign 
railways— Legal  estate  outstanding  in  the  intestate 
— Beneficial  owner  a  bankrupt— Limited  grant  to 
trustee  in  hankruptoy.—A.  being  the  owner  of 
certain  shares  in  two  foreign  railway  companies 


tiie  certificates  to  a,  who  received  tts 
dividends  as  beneficial  owner  until  he  beoama  bsnk- 
nqrt,  after  which  the  trustee  in  a's  bankmptej 
received  such  dividends  as  became  payable.  A* 
died,  never  having  divested  himself  of  the  lenl 
estate  m  the  shares ;  and  administration  to  tts 
estate  was  granted  to  B.,  who  died  leaving  pert 
of  the  estate  unadministered.  Upon  the  appfioatian 
of  the  trustee  in  0.*s  bankruptcy. 

The  court  granted  admmisbation  to  him,  in 
respect  of  the  unadministesed  estate  of  A.,  lioBfted 
to  Uie  shares  in  the  two  foreign  railway  nwiipaniia. 
— AoNBSB,  In  Qoods  of,  P.D.  di  Ad.D.;  [1900] 
P.60;  69  L.  J.  P.  27;  82  L.  T.  204. 

6.  Administration  — Benunciation^BdnctMim— 
Administration  de  bonis  mm— Joint  grant  to  three 
persons— Practice.— In  1896  A.  H.  T.  med  bankrupt 
and  intestate,  leaving  a  widow,  who  was  his  aeoond 
wife,  and  six  children  surviving.  His  estate  was  m 
the  hands  of  an  oflScial  receiver  in  bankn^toy. 
The  widow  and  children  duly  renounoed  all  n|^ 
to  administration,  and  the  official  receiver  took  the 
grant  to  A.  H.  T.'s  estate,  and  also  a  srant  de  honis 
non  to  the  estate  of  A.  H«  T.'s  first  w2b. 

In  1899  the  administrator,  having  paid  all  the 
debts,  desired  to  be  relieved  of  his  office,  and  with 
his  concorrence  the  court  permitted  the  widow  and 
children  to  retract  their  renunciations ;  revoked  the 
letters  of  administration;  and  made  a  joint  grant 
to  the  widow  and  two  of  the  children,  in  re^wot  of 
that  portion  of  A.  H.  T.*s  estate  remaining  un- 
administered, thus  giving  them  the  right,  as  of 
course,  to  take  administration  de  bonis  non  in  tiie 
estate  of  A.  H«  T.'s  first  wife.— Thagkkb,  In 
GtoODS  OF,  P.D.  A  Ad.D.;  [1900]  P.  16 ;  69 1*.  J.  P. 
1 ;  81  L.  T.  790. 

7.  Administration— Benundation  hy  sole  neatt-cf- 
kin— Orant  to  person  next  entiUed  though  withoid 
interest.— lUiB  deceased  died  intestate,  leaving  his 
sister  as  sole  next-of-kin  and  entitled  to  his  aetata 
She  renounced  her  right  to  administration  and  ooo- 
sented  to  a  grant  of  letters  of  administratioa  beiu 
made  to  the  deceased's  unde,  who,  if  the  sister  had 
not  survived,  would  have  been  entitled  to  ahare  in 
the  estate,  but  under  the  circumstances  possessed 
no  interest  On  an  amplication  by  the  uniole  lor  a 
grant  of  letters  of  administration. 

Held,  that  the  grant  might  be  made  as  deaiied. 
— Triog,  In  Qoods  of,  P.B.  &  Ad.D.;  69  "L.  J.  P. 
47;  82L.T.626. 

8.  Administrationr—Beoooation^PreviouBadsRimS' 
tration  action— Bm  judioatar-ilogiitewencs. — In  1892 
letters  of  administration  to  an  estate  were  gnatsd 
to  the  defendant  in  the  present  action  as  tiie  ooosb 
and  one  of  the  next-of-kin  of-  the  intestate,  and  oa 
the27thof  December,  1892,  the  defendantoommeBOBd 
Ghanceryproceedings  for  the  administration  of  tiw 
estate.  The  present  plaintiff  made  a  daim  in  thsss 
proceedings  to  be  entitled  as  one  of  the  next-of-kia 
to  a  share  in  the  distribution  of  the  estate.  Hoi 
daim  was  disallowed  by  the  chief  deck,  and  tiis 
plaintiff  took  no  further  steps  in  the  prooeedingi 
C^  the  21st  of  April,  1896,  a  final  order  for  ck- 
tribution  of  the  estate  was  made  in  the  GbanosKj 
action,  and  all  further  proceedings  therein  were 
stayed.  On  the  7th  of  June,  1898,  the  plaintif 
commenced  the  present  action  to  revoke  tiia  kttsn 
of  administration  granted  in  1892  and  to  obtaias 
grant  in  her  own  mvoor. 

Hdd,  that,  as  the  only  object  of  the  preseat 
action  was  to  recover  the  property  wbkk  hid  1ms 
distributed,  the  court  would  not  assist  the  plaintif 
in  her  attempt  to  obtsin  a  grant  iHnch  would  hs 
'    I  to  heri  seeing  that  she  oould  institats  pro- 
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o«edin^  in  Ghanoery  even  thooKb  the  letters  of 
administration  had  not  been  revoCsd. 

Held,  also,  that,  thouffh  the  matter  was  not  res 
judicata  against  the  plaintifp  by  reason  of  the 
Chancery  prooeedings,  she  had  been  gnillgr  of  sooh 
delay  and  aoquiesoenoe  as  to  disentitle  her  to 
maintain  on  action  against  those  who  had  received 
the  estate  by  virtue  of  those  proceedings. — ^MoHAir 
V.  Bbottohton,  C.A,,  871;  [1900]  P.  66;  69 
L.  J.P.  20;  82L.T.  29. 

9.  InUttacy—Fath&r  and  ion — Doubt  aa  to  who 
dMfint^Probaie  Act,  1867  (20  &  21  VuA.  c.  77)— 
Qramt  under  aection  73. — ^Where  a  person  who  left  no 
will  was  presomed  to  have  died  <*  in  or  since  1863," 
and  his  father  died  in  1866,  also  intestate,  the 
oonrt  made  a  grant  under  section  73  to  a  brother  of 
the  presumed  .deceased^  no  representative  of  the 
father'sestatehavingbeenappointed.---HABiJBra,  In 
Goods  op,  PJ).  &  Ad.D. ;  [1900]  P.  69 ;  69  L.  J. 
P.  32 ;  81  L.  T.  791. 

10.  PracUce — New  trial'— Motion  for— Finding$  of 
fury — Legatee  preparing  wiU  in  hi$  ovm  favour. — On 
a  motion  for  a  new  trial  made  by  the  executors 
after  the  court  had  excluded  from  probate  a 
pecuniary  legacy  exhausting  nearly  the  whole  of 
the  testator's  estate  to  his  confidential  a^^t  who 
had  drawn  the  wOl,  it  appeared  that  the  jury  had 
properly  found  that  the  testator  knew  and  approved 
its  contents  except  as  regards  the  above  bequest, 
whidi  he  didnot  Imow  and  approve  of,  but  had  in 
a  rider  expressed  its  belief  that  the  testator  intended 
to  jive  to  said  legatee  half  his  property, 

field,  that  the  motion  was  properly  refused. 
The  rider  did  not  neutralize  but  rather  supported 
the  verdict,  for,  if  correct,  it  showed  that  the  will 
did  not  truly  express  the  testator's  intention.— 
Fabbxllt  v.  GoBBiaAir,  P.  (7. ;  [1899]  A.  0. 668. 

11.  WiU  —  Adminietraiion  —  Surviving  eooecutor 
abeent  from  England — No  intention  to  rdum  or  to 
continue  to  act — Applioation  for  grant  de  bonis  non 
on  lehalf  of  aeeignee  of  reversionary  interett. — Where 
a  surviving  executor,  alter  proving  the  will  and 
codicil,  left  Bngland  not  intending  to  return  or 
oontinue  to  act,  the  court,  on  motion,  granted 
administration  de  bonis  non,  with  the  will  and  codicil 
annexed,  to  the  nominee  of  the  assignees  of  the 
residuary  l^^tee.  —  Oampion,  In  Goods  of, 
P.D.  &  Ad.D.,2SS;  [1900]  P.  13;  69 L.  J.P.  19; 
81  L.  T.  790. 

12.  WiU-^ChdiciU—'InfoTmalitiee-'Infante  inter- 
Cited. — Where  a  testatrix  left  three  testamentary 
papers,  two  of  whi<^  contained  certain  informalities 
and  affected  the  interests  of  infants,  the  court, 
being  of  opinion  that  if  the  usual  practice  were 
insisted  upon  and  the  documents  propounded  in 
solemn  form,  the  result  would  be  to  establish  all 
three  documents,  granted  probate  thereof,  on 
motion,  to  the  executors. — O'Bbisn,  In  Goods  of, 
P.D.  <fe  Ad.D. ;  [1900]  P.  208 ;  69  L.  J.  P.  66. 

18.  WUl-'Law  of  ChUi—Evidenoe^Orant  of 
adminiitration  with  will  annexed  to  the  widow. — 
A  testator  died  domioQed  in  Ohili,  leaving  a  will, 
appointing  two  executors,  one  of  whom  died 
without  takhig  probate.  The  other  was  believed 
to  be  in  Bolivia,  but  no  response  had  been 
obtained  to  repeated  applications  made  to  him. 
The  only  propertor  in  this  country  of  anv  value 
oonsistea  of  a  debt  which  it  was  desired  to 
collect 

The  court  accepted  the  affidavit  of  a  notary, 
who  was  not  a  qualified  Ohilian  lawyer,  as  evidence 
of  the  law  of  Ohili;  and,  upon  his  evidence  that 


the  powers  and  duties  of  an  executor  in  that 
country  would  cmly  extend  to  seeing  t^at  the  estate 
was  duly  administered  by  the  acting  heiress,  who 
in  this  case  was  the  testator's  widow,  the  court 
made  to  her  a  grant  of  administration,  with  the 
will  annexed.  —  Whitblbog,  In  Goods  of, 
P.D.  A  Ad.D. ;  [1899]  P.  267 ;  81  L.  T.  234. 

14.  WUl  —  Executor  —  Dieappearanoe  of  penon 
named  aa  —  Court  of  Probate  Act,  1867  (20  & 
21  Vict.c  77),  a.  IS—Suhatantialeatate—Grant  to 
one  of  the  reatduary  legatees.— The  executor  named 
in  a  will  took  some  steps  towards  obtaining 
probate,  but,  after  drawing  a  sum  of  £26  from  the 
estate  on  account  of  costs,  appeared  to  have 
departed  from  the  country  in  embarrassed  cireum- 
stiuQces,  leaving  no  address,  and  apparentiy  with 
no  intention  of  returning. 

Held  (all  parties  interested  under  the  will  oon- 
sentinff),  that,  although  the  estate  was  of  sub- 
stantial value,  administration  with  the  will  annexed 
might  be  sranted,  upon  motion,  under  section  73, 
to  one  of  the  persons  named  as  residuary  legatees 
without  notice  to  the  executor. — Massbt,  In 
Goods  of,  P.D.  ife  Ad.D.;  [1899]  P.  270;  81 
L.  T.  403. 

16.  WiU  — Lost  wiU—BmaU  estate— Proof  on 
motion — Consent  of  next-of-kin  dispensed  with. — 
The  court  will  now,  in  the  case  of  a  small  estate, 
'  entertain  an  application  to  prove,  upon  motion, 
the  contents  of  a  lost  will,  without  req|uiring,  as 
an  absolute  condition,  tiie  consent  of  all  persons 
interested  in  the  estate. 

In  the  Goods  of  Pearson,  [1896]  P.  289,  qualified. 
— Aptkd,  In  Goods  of,  P.D.  cfe  Ad.D. ;  [1899] 
P.  272 ;  68  K  J.  P.  123 ;  81  L.  T.  469. 

16.  WiU— Bevoeatian— Third  wiU—Ikstruetion  of 
wiU — ^Animus  revocandi — Dependent  reUxtive  revoca^ 
tion.— The  deceased  executed  three  wills,  the  third 
of  which  revoked  all  former  wills.  Under  the  first 
of  the  three  his  wife  took  almost  all  his  property 
absolutely.  Under  the  third  she  was  entitied  to 
a  limited  interest.  Before  his  death  the  deceased 
informed  his  wife  that  he  had  been  unjust  to  her 
in  the  third  will,  that  he  intended  to  destroy  it,  and 
that  he  desired  his  property  to  go  by  the  first  wilL 
He  summoned  a  witness,  repeated  what  he  had  said 
to  his  wife,  tore  up  the  will,  and  gave  the  witness 
thepieces  to  bum. 

Held,  that  the  doctrine  of  dependent  relative 
revocation  applied;  that  the  deceased  had  not 
destroyed  the  third  inll  with  an  absolute  animus 
revocandi,  but  solely  with  the  intention  of  reviving 
the  first  will ;  and  that  probate  ought  to  be  srantea 
of  the  third  will  on  proof  of  its  contents.— Cosset 
V.  CJossBY,  P.D.  <fe  Ad.D. ;  69  L.  J.  P.  17 ;  82  L.  T. 
203. 

17.  WiU — stranger — Orant  of  administration  with 
wiU  annexed  to  stranger — "  Special  circumstances  " — 
Pti^te  Act,  1867  (20  &  21  Vict,  c  77),  s.  73.— 
Where  all  parties  mterested  in  the  estate  of  the 
deceased  had  entered  into  a  compromise,  with  a 
view  to  putting  an  end  to  all  further  disputes  and 
litigation,  upon  tiie  basis  that  B.,  a  stranger  in 
blood,  who  had  been  employed  bv  the  deceased  in 
auditbig  his  accounts,  should  appl^  for  and  obtain 
a  mnt  of  letters  of  administration  with  the  will 
and  codicils  annexed,  the  court,  upon  his  applica- 
tion, and  subject  to  the  consents  of  all  the  parsons 
interested  in  the  estate,  and  subject  to  an  aiffidavit 
of  the  fitness  of  the  proposed  administrator  being 
filed,  made  the  grant  to  him  under  section  73.— 
PoTTSB,  In  Goods  of,  P.D.  A  Ad.D.;  [1899] 
P.  266;  69  L.  J.  P.  63;  81  L.  T.  234, 
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PBOHEBinON :— 

Sal/ord  Hundred  Couri^^tmidieUon — "  Catue  of 
action  *'—Plea  to  the  j'urisdidion — Want  of-^ScUford 
Hundred  Court  of  Record  Ad,  1868  (31  &  32  Vid. 
c.  cxxx,),  96,  6,  7.— The  expresnon  "the  cause  of 
action  "  in  section  6  of  the  Salford  Hundred  Court 
of  Beoord  Act,  1868,  means  the  whole  cause  of 
action. 

Whitehead  v.  Butt,  1  Times  L.  B.  609,  approved. 

By  section  7  of  the  Act,  "  Save  and  except  as 
aforesaid,  no  defendant  shall  be  permitted  to  object 
to  the  jurisdiction  of  the  court  otherwise  than  by 
special  plea,  and,  if  the  want  of  jurisdiction  be  not 
so  pleaded,  the  court  shaU  have  jurisdiction  for  all 
purposes.** 

Held,  that  a  defendant,  against  whom  judgment 
had  been  signed  in  default  of  appearance  in  an 
action  in  the  Balford  Hundred  Court,  where  the 
daim  did  not  exceed  £50,  could  not  get  a  writ  of 

S-ohibition  on  the  ground  that  the  cause  of  action 
d  not  arise  within  the  jurisdiction  of  the  court, 
.    as  section  7  conferred  juriscUction  on  the  court  in 
such  a  case  In  the  absence  of  a  plea  to  the  juris- 
diction. 

ChadvMe  v.  Ball,  14  a  B.  D.  855,  33  W.  B.  Dig. 
172,  foUowed.— Patnb  v.  Hogg,  C.A.,  417  j  [1900] 
2  Q.  B.  43 ;  69  L.  J.  Q.  B.  579;  82  L.  T.  584. 
Bee  also  Telegraph,  U 

PUBLIC  AUTHOBITIES  PBOTECTION  ACT.— 
See  Limitation  Statutes,  6 ;  Local  Gk>yemment,  3 ; 
Practice,  13,  14. 

PUBLIC  HEALTH.— See  Justices,  4 ;  Landlord  and 
Tenant,  27 ;  Local  Government,  2, 8-20 ;  Metropolis, 
4-7  ;  Police,  2 ;  Scotland,  Law  of,  1 ;  Vendor  and 
Purchaser,  2 ;  Water,  2. 

BAILWAY:— 

1.  Lands'  Clausea  Ada — Compensation  for  injuri- 
oudy  affeding — Intention  to  use  land  for  special 
purpose — Adaptability,  —  Notice  was  given  by  a 
raQway  company  to  treat  for  the  purchase  of  a 
part  of  a  piece  of  land  which  the  daimants  had 
recently  purchased  with  the  intention  of  building  a 
school  thereon.  The  land  was  socially  suitable  for 
that  purpose,  and  no  other  site  m  the  vicinity  was 
equally  suitable.  The  construction  of  the  railway 
would  render  the  remaining  part  of  the  land  less 
suitable  for  a  school.  The  claimants  bad  not  begun 
to  build  the  school 

Held,  that,  in  assessing  compensation  for  injuri- 
ously affecting  the  land  retained  l^  the  claimants, 
their  intention  to  build  a  school  thereon  and  the 
suitability  of  the  land  for  that  purpose  ought  to  be 
taken  into  consideration.  —  Bailey  v.  Isle  of 
Thanet  Light  Bailways  Co.,  Q.B.D.,  589 ;  [1900] 
1  Q.  B.  722;  69  L  J.  Q.  B.  442;  82  L.  T.  713. 

2.  Levd  crossing  —  Speed  of  trains  —  BaHway 
Clauses  Ad,  1845  (8  &  9  Ftcf.  c.  20), «.  48— /n/rtrisre- 
ment  of  statute  by  public  body — Information  by 
Attomey-Oeneral  —  Injunction  —  Injury  to  public, 
evidence  of  not  necessary, — Upon  an  information 
filed  by  the  Attomey-Qeneral  to  restrain  a  public 
body  with  statutory  powers  from  infringing  a  term 
introduced  into  their  Act  in  the  interests  of  the 
public,  as  a  condition  of  the  exercise  of  their  powers, 
it  is  not  necessary  to  prove  that  injury  to  the  public 
results  from  that  infringement. 

A  railway  company  was  by  a  special  Act,  which 
incorporated  the  Bailways  Clauses  Act,  1845, 
empowered  to  carry  their  nilway  across  a  turnpike 
rood  on  the  leyel.  They  constantly  drove  tneir 
trains  over  the  level  crossing,  which  adjoined  a 
station,  at  a  speed  exceeding  four  miles  an  hour,  in 


contravention  of  the  provisbns  of  seotioii  48  of  tbe 
Bailways  Clauses  Act,  1845. 

On  an  information  filed  by  the  Attomey-GaaeEil 
to  restrain  them  from  so  doing  thev  set  up  1^  way 
of  defence  that  there  was  no  proof  of  any  mjarj 
occasioned  to  the  public  by  their  contravention  i 
the  section,  and  that  the  inoonvenienoe  caused  to 
the  public  by  reason  of  the  existence  of  the  orosBbif^ 
womd  be  increased  if  they  complied  with  it^ 

Held  (a£Brming  thejudgment  of  Bruoe,  J.,  [1899] 
1  a  B.  72,  47  W.  B.  Dig.  169),  that  as  the  inlonna- 
tion  was  filed  by  the  AttQmey-Qeneral  to  enioroe 
the  express  terms  of  an  enactment  made  by  the 
Leeislatnre  in  the  interests  of  the  public,  the  ooozt 
could  not  entertain  the  question  whether  injury  to 
the  public  was  in  fact  occasioned  by  the  oomba- 
vention  of  the  Act,  but  were  bound  to  grant  the 
injunction. 

AUomM'General  v.  Qreat  Western  BaUtooy  Co,, 
L.  B.  7  Ch.  767 ;  Attorney-General  v.  OochermMdk 
Local  Board,  L.  B.  18  Eq.  172  ;  and  Attorney-General 
V.  Shrewsbury  {Kingsland)  Bridge  Co,,  21  Oh.  D.  752, 
followed. — Attobnsy-Gsnxbal  v.  London  aid 
Nobth-Wbstebn  Bailway  Co.,  C.A. ;  [1900] 
1  a  B.  78 ;  69  L.  J.  a  B.  26 ;  81  L.  T.  649. 

3.  Obliaation  to  preserve  drainage  of  lands  ^ 
Limit  of  time — Bailways  Clauses  (Scotland)  Ad, 
1845  (8  &  9  Vid.  c.  33),  s,  65.— The  vpeUsot 
company  acquired  lands  for  the  purposes  of  theb 
undertaking  from  the  respondent's  predecessor  in 
title  under  a  conveyance  reciting  a  aeoree  arbitral 
following  on  a  statutory  reference.  The  convey- 
ance contained  a  declaration  that  "  the  said  railway 
company  shall  be  bound  and  obliged  to  preserve  tibe 
effective  drainage  of  the  lands  in  so  far  as  the  aams 
m^  be  interfered  with  by  the  railway  works." 

Held  (reversing  the  judgment  of  the  oourt  below], 
that  this  obUgalion  was  not  of  unlimited  duratioo, 
but  was  subject  to  the  limit  of  time  preaoribed  by 
section  65  of  the  Bailways  Clauses  (Sootiand)  Aot, 
1845,  which  was  incorporated  in  the  private  Act  of 
the  company.— Gbbat  Nobth  of  Sootland  Bail- 
way  Co.  V.  FiFB  (DUKB),  H.L.  {8c) ;  82  L.  T.  425. 

4.  QfUM-easement — Minerals  demised  aqparatd^ 
from  surfaee-r-Bight  reserved  to  lessee  to  sink  new  pA 
in  surface — Reasonable  approval  of  lessor — Pwrekm 
of  surface  by  railway  company — OoTnpenaatuM-- 
Lands  Clauses  Consolidation  Ad,  1845  (8  Vict,  c  18), 
0.  68. — A.,  the  freeholder  of  pertain  lands  (contaia- 
ing  some  355  acres),  demised  the  minerals  in  thoa 
toB.  for  a  term  of  sixty  years.  The  leaae  ooa- 
tained  a  proviso  that  B.  and  his  assigns  should  bf 
entitled  to  sink  new  pits  in  any  part  of  the  saziMs 
over  the  demised  minerals,  '*  but  so  that  the  posstaot 
of  Buch  pit  or  i>its  be  subject  to  the  reasonable  ap- 
proval of  the  said  lessor,  his  heirs  or  assigns,  or  Ui 
or  their  agents  for  the  time  being."  A.  afteo-wai^ 
let  part  of  the  surface  to  B.  on  a  tenancy  from  ysv 
to  year,  and  subsequently  he  agreed  wiUi  the  Qretf 
Western  Bailway  Co.  to  sell  to  them  five  ncxm  d 
the  surface  so  let. 

The  Great  Western  Bailway  Co.  gave  R  t 
notice  to  treat  for  his  interest  in  those  &we  mcM» 
B.  on  the  same  day  notified  A.  of  his  intantioB  Is 
sink  a  pt  in  the  five  acres  agreed  to  be  sold  to  tk 
Qreat  Western  Baflway  Co.  He  never  gmve  s^f 
such  notice  to  the  railway  company. 

On  arbitration  as  to  the  compensation  to  begiw ! 
B.,  the  arbitrator  awarded  him  £100  in  respect  if 
his  yearly  tenancy  of  the  surface  of  the  five  aci« 
taken,  and  £8,900  in  respect  of  the  dama^  donetE 
his  interest  in  the  demised  minerals  by  Uie  li^t  « 
sink  a  pit  in  the  five  acres  being  tiJcen  from  him. 

Held,  that  the  right  to  sink  a  pit  in  the  Avb  aa 
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Id  by  A.  was  ao  interest  which  the  Bale  to  the 
x-ail-way  oompany  had  injiirioiisly  afiiBoted  within 
section  68  of  the  Lands  COanses  Consolidation  Act, 
1845,  and  that  B.  was  therefore  entitled  to  the 
JB8,900  awarded  by  the  arbitrator  in  respect  of  it. — 
S^ASTEBBv.  GbsatWbstbbn  Railway  Co.,  Q.B,D.; 
eO  li.  J.  Q.  B.  673;  82  L.  T.  819. 

6*  Beceiver  and  manager— CoH  of  liUgaUon — 
*•  Other  outgoings** — Juriidiction  of  court — Railway 
Companies  Adt,  1867  (30  &  31  Vid.  c.  127),  u  4— 
JT^udica^fnjiire  Act,  1890  (63  &  54  Vict,  c  44),  a.  5.— 
Sinoe  the  passing  of  the  Judicature  Act,  1890,  there 
cMui  be  doubt  that  the  court  has  power  to  order  the 
payment  of  costs  of  proceedings  under  a  special 
Act,  though  the  special  Act  contains  no  provision 
for  thispnrposa 

A  railway  company  incurred  costs  in  defending 
SKn  action  brought  by  a  contractor  for  a  large  sum. 
I>iiring  the  course  of  the  proceedings  a  receiver  and 
manager  of  the  company  was  appointed  on  the 
petition  of  a  judgment  creditor,  and  inquiries 
as  to  creditors  were  directed  by  the  receiyership 
order.  Leave  was  given  to  the  company  to  con- 
tume  to  attend  the  proceedings  commenced  by  the 
oontraotor. 

Held,  that  the  costs  incurred  in  resisting  the  con- 
tractor's  daim  were  not  *'  other  outgoings  *'  within 
the  meaning  of  section  4  of  the  Bailway  Gompanies 
Act,  1867,  but  that  all  such  costs  incurred  since  the 
receivership  order  ought  to  be  treated  as  incurred 
in  pursuance  of  the  inquiries  directed  by  that  order, 
and  ought  to  be  pud  in  priority  to  any  future  pay- 
ments to  any  creditors  of  the  company  who  had 
benefited  by  the  opposition  to  sudi  daim. — ^Wbsx- 
SAH,  Mold,  &o.,  Bailway  Co.,  Be,  C.A„  311 ; 
[1900]  1  Oh.  261 ;  69  L.  J.  Gh.  291 ;  82  L.  T.  33. 

6.  Way-leave— Deed-~CoMtruetion,-^Bj  deed  in 
1854  H.  agreed  to  grant  to  a  railway  company  a 
way-leave  and  right  to  make  railways  through  his 
land  for  a  term  of  1,000  years,  the  company  paying 
H.  a  specified  rent  on  coal  carried  over  "  any  part 
of  the  railways  comprehended  in*'  a  Bill  which 
afterwards  became  the  company's  special  Act  of 
1854,  and  which  should  be  shipped  at  Port  B.  For 
more  than  forty  years  rent  was  paid  by  the  com- 
pany for  coal  carried  oyer  the  raimays  and  shipped 
at  Port  B.,  when  the  coal  passed  over  H.'s  land, 
but  no  rent  was  paid  or  claimed  for  coal  so  carried 
and  shipped  when  not  passing  over  H.'s  land.  In 
an  action  brought  by  H.'s  successor  against  the 
company. 

Held,  that  the  words  of  the  deed  were  un- 
ambiguous ;  that  the  fact  that  the  parties  had  inter- 
preted the  words  wrongly  coula  not  affect  the 
cQostmction ;  that  the  oompany  were  liable  to  pay 
rent  upon  coal  conyeyed  over  any  part  of  the 
railways  comprehended  in  the  Sj^edal  Act  and 
shipped  at  Port  B.,  even  thoush  it  did  not  pass 
over  H's  land ;  and  that  the  pkintiff  was  entitled 
'  to  an  account  for  the  six  years*  prior  to  the  issue 
'       of  the  writ. 

*  Dedflion  of  the  Gourt  of  Appeal,  [1899]  1   Gh. 

656,  affirmed.— Nobth-Bastern  Bailway  Oo.  v. 
Hastwob  (Lobd),  H.L. ;  [1900]  A.  0.  260 ;  69 
L.J.Gh.5i6;  82  L.  T.  429. 

See  also  Arbitration,  6,  7 ;  Easement,  5 ;  Inland 
Bevenae,  30,  32;  Local  Government,  23;  Master 
and  Servant,  20,  21. 


A  EiLTIKQ.— See  Highway,  2;  Local  Government, 
v|  5,  21-23;  Metropolis,  8-10;  Poor  Law,  1-10; 
|J      Scotland,  Law  of,  1. 

a  BBSTBAINT  of  TBADfiS.— See  Gontraot,  16. 

t  BUVKNUK,~See  Inland  Bevenne. 


BIVBB:~ 

Pollution — Putrid  solid  matter — Right  of  impound- 
ing  or  diverting  water — Riven  PoUution  Act,  1876 
(39  ft  40  Vict,  c.  75),  as.  2,  17,  20.~The  defendant 
had  been  for  many  years  the  owner  of  weaving 
sheds  on  the  bank  of  a  riyer,  and,  before  the  passing 
of  the  Biyers  Pollution  Act,  1876,  had  acquired  a 
right  of  diverting  and  impounding  water  for  the 
purpose  of  his  business.  The  water  lusher  up  the 
stream  contained  vegetable  refuse,  whidi,  if  it  had 
been  allowed  to  flow  along  the  natural  course  of  the 
river,  would  not  have  become  putrid.  But  when 
it  settled  in  the  defendant's  impounding  reservoir 
it  became  putrid,  and,  when  the  reservoir  was 
periodically  deared  out  by  opening  sluices,  the 
effluent  contained  the  vegetable  refuse  which 
had  so  become  putrid.  The  effluent  consisted 
of  97*6  per  cent  of  water  and  2*4  of  solid 
matter.  Proceedings  having  been  taken  against  the 
defendant,  in  which  it  was  alleged  that  he  put 
putrid  solid  matter  into  the  river  contrary  to  the 
provisions  of  section  2  of  Bivers  Pollution  Act, 
1876, 

Held,  that  the  defendant  was  protected  from 
liability  under  the  Act  by  section  17. 

Held,  also  (by  A.  K  Smith  and  Biffby,  L.JJ.), 
that  the  matter  put  into  the  river  by  the  defendant 
was  not  solid  matter. 

Per  Yaughan  Williams,  L.J. — Qucere,  whether 
the  proper  time  for  considering  whether  the  matter 
was  solid  was  not  the  moment  of  commencing  the 
operation  of  fludiing  rather  than  the  moment  when 
the  matter  came  into  contact  with  the  stream. — 
BiBBLE  (Bivsr)  Jourr  Gommittee  v.  Halliwbll, 
a.  J.,  22  ;  [1899]  2  Q.  B.  385 ;  81  L.  T.  38. 

See  also  Local  Government,  13,  19. 

SALE  of  GOODS:— 

1.  Contract  for  sale  by  description — Implied  con- 
dition — Acceptance — Passing  of  property — BaSU  of 
Goods  Act,  1893  (56  ft  57  Vict,  c  71),  ss.  13,  17, 
35. — ^Where  a  specific  article  is  sold  l^  description 
without  having  been  seen  by  the  buyer,  there  is  an 
implied  condition,  under  section  13  of  the  Sale  of 
Gk>ods  Act,  1893,  that  the  ffoods  ahaU  correspond 
with  the  description,  and  we  vendor  cannot  make 
the  property  pass  hj  delivering  something  which 
does  not  correspond  with  the  description.— Yaslst 
V.  Whipp,  Q.B.D.,  363;  [1900]  1  a  B.  513;  69 
K  J.  a  B.  333. 

2.  Memorandum  —  Loose  case  and  memorandum 
hook — Name  of  setter  only  on  case — 8cde  of  Goods 
Act,  1893  (56  ft  57  Vict.  c.  71),  a.  4.— A  purchaser 
of  goods  signed  a  memorandum  in  a  i>aper  book, 
in  which  orders  were  generally  put,  slipped  into  a 
leather  cover.  The  name  of  the  veller  did  not 
appear  in  the  memorandum,  but  was  stamped  upon 
the  cover. 

Held,  that  this  was  a  sufficient  memorandum  to 
satisfy  section  4  of  the  Sale  of  Goods  Act,  1893.— 
JoNBB  V.  JoYNEB,  Q.B.D,  \  82  L  T.  768. 

See  also  Trade-Mark,  3. 

SCHOOL:— 

1.  School  hoard—  Disgualificatian  of  fnemb^r— 
Member  '*  concerned  .  .  .  in  any  work  done 
under  the  authority  of  such  board  '•— Sfofe  of  gravel 
and  sand  to  contractor  with  the  hoard — ElemeMry 
Education  Act,  1870  (33  ft  34  Viet.  c.  75),  ••^•T 
The  respondent,  a  member  of  a  adhool  do**^ 
supplied  sand  and  gravel  to  a  builder  who  had 
entered  into  a  contract  with  the  aaid  school  board 
for  the  erection  of  some  school  boildinga.  The  sand 
and  gravel  were  used  in  the  oourae  of  the  said 
contract  being  oanied  out,   and  the  ra^pondfliit* 
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when  MUing  the  said  sand  and  graTel  to  the  oon- 
traotor,  knew  they  would  be  so  used. 

By  section  94  of  the  Elementary  Education  Act, 
1870,  it  is  enacted  that  "  No  member  of  a  school 
board  shall  in  any  way  share  or  be  concerned  in  the 
profits  of  any  bargain  or  contract  with,  or  any 
work  done  under  the  authority  of,  sufdi  school 
board." 

Held,  that  the  respondent  had  committed  an 
offence  within  the  above  section,  he  having  been 
oonoemed  in  work  done  under  the  authority  of  the 
school  board  of  which  he  was  a  member.— Bab- 
NAGLE  V.  Clabk,  Q.B.D.,  336;  [1900]  1  Q.  B.  270 ; 
69  L.  J.  a  B.  15 ;  81  L.  T.  484. 

2,  8uUcT%h€T  toBchool^Management  o/$chool  vested 
in  9ubscribera — BoniL  fide  aubacriher,— In  a  case  in 
which  the  management  of  a  school  and  the  right 
to  appoint  the  teachers  were,  under  a  deed,  vested 
in  the  subscribers  to  the  school  to  the  amount  of 
twenty  shillings  and  upwards. 

Held,  that  certain  persons,  on  behalf  of  whom 
subscriptions  were  sent  to  the  treasurer  of  the 
sdiool  on  the  day  of  the  election  of  head  master, 
with  a  view  to  their  voting  at  such  election,  and 
whose  subscriptions  were  returned  by  him  to  the 
person  sending  the  same,  were  not  bond  fide  sub- 
scribers with  a  riffht  to  vote  at  such  election. 

It  appears  to  be  a  right  inherent  in  such  a  body 
of  subeoriberB  to  refuse  to  admit  a  new  subscriber 
for  good  cause.~N0TT  v.  Wilixahs,  Ch.D,  Byrne, 
J.,  316. 

SCOTLAND,  LAW  of  :— 

1.  Cost  of  oppoiing  hUl  in  Parliament — Burgh — 
Public  Health  {BcoOandS  Act,  1867  (30  &  31  Vid.  c 
lOy,  «.  96^&i^— Ultra  vires.— The  magistrates 
and  councQ  of  Leith,  who  were  also  the  local 
authority  for  public  healtii,  incurred  costs  in 
opposing  in  Parliament  a  bill  for  amalgamating 
the  burghal  territory  of  Leith  and  Portobello  with 
an  enlarged  district  subject  to  the  government  of 
the  new  and  extended  corporation  of  the  dty  of 
Edinburgh,  and  they  succeeded  in  having  the  bill 
thrown  out  as  regards  Leith, 

Held,  affirming  the  decision  of  the  Second 
Dirision  of  the  Qovat  of  Session,  (1897)  25  B.  126, 
that  it  was  tdtra  virea  of  the  magistrates  to  include 
the  expenses  of  the  opposition  in  the  public  heiJth 
assessment  as  expenses  ''incurred  in  executing''  Ihat 
act. 

Attorney 'General  v.  Mayor  of  Brecon,  10  Ch.  D. 
204,  distinguished.— Lbtth  Cotjkcil  v.  Lbith 
Habbour  and  Docks  Ck>MMi8sioifBiis,  ff.L,  (Sc); 
[1899]  A.  C.  508;  81  L   T.  98. 

2.  Succeaaion  —  Vesting  —  Poatponed  period  of 
distribution — Conditional  inaUtution. — A  testator 
directed  his  trustees  to  allow  his  widow  the  life- 
rent use  of  his  house  and  such  allowance  as  they 
thought  necessary,  and  ''on  the  dissolution  and 
windmg-up  of  the  firm  of  B.  &  Go."  (of  which  he 
was  a  partner),  *'  in  the  event  of  the  predecease  of 
my  said  wife,  and  if  she  then  surrives,  on  her  death, 
to  realize  my  whole  means  and  estate  and  to  diride 
the  same  into  four  equal  shares,  and  pay  one  share 
to  each  of  my  children  *'  A.,  B.,  0.,  and  D.,  <*  or  to 
their  respective  heirs."  The  widow  survived  the 
testator,  and  the  firm  had  not  been  wound  up.  C. 
and  D.  survived  the  testator,  but  were  dead. 

Held,  affirming  the  decision  of  the  First  Division 
of  the  Gourt  of  Session,  (1898)  25  B.  811,  but  not 
on  the  same  reasoning,  that  the  interests  of  the 
children  were  not  in  suspense,  but  had  vested  a 
tnorte  testatoria.—BowMAN  v.  BowHAN,  H.L,  (8c.); 
[1899]  A.  0.  518. 


3.  Succession —  WiU-' Provision  for 
Partial  intestacy — ^Teroe,  jus  reUotcd,  and  1 
A  testator  hy  his  will  made  a  provisiaa  fori 
declaring  it  to  be  in  full  of  all  daimsby  her  of  Una 
and  jus  rdidce  or  otherwise.  Through  the  daatii  ef 
certain  devisees  before  vesting  took  plaoe^  ths 
residue  fell  into  intestacy. 

Held,  affirming  the  dedaon  of  the  First  Division 
of  the  Gourt^Session,  (1898)  25  B.  899,  Hiat  ths 
dedaration  was  to  be  construed  as  wrftlnding  ths 
widow's  claim  in  so  far  only  as  oonflicting  with  ths 
will,  and,  an  event  happening  which  the  testator 
never  contemplated,  the  widow  was  entitled  both  to 
her  provision  and  to  teres  said  jus  rdidas  cot  of  snoh 
heritables  and  movables  as  had  fallen  into  intestaOT. 
— Naismith  v.  Boyss,  ex.  (8c.)  \  [1890]  A.  C. 
495. 


4.  WaUV'-^'Herilor'^^ChiMrchamdmame-'As^ 
ment  of  toay-leaw— Scottish  Act,  1663  (e.  21  or  c  31). 
—The  Scottish  Act,  1663  (c  21  or  c.  31) :  '*  Wher 
competent  manses  are  alreadie  bniU,  ordaines  ti» 
heritors  of  the  paroche  to  releive  the  minister  and  Us 
executors  of  all  costs  charges  and  expensea  for 
repairing  of  the  f  orsaids  manses."  A  conduit  of  the 
Glasgow  Waterworks  Gommismcmers  vraa  carried 
underground  through  lands  in  a  parish  in  virtoe  d 
grants  of  way-leave  in  perpetui^,  obtained  from 
theproprietors  of  the  land. 

Held,  affirming  the  decision,  of  the  First  Diviaon 
of  the  Gourt  of  Session,  (1899)  1  F.  523,  tiiat  the 
commissioners  were  liable  under  the  Act  of  1663  to 
assessment  in  respect  of  their  conduit  as  "  herttoit " 
of  the  parish  for  the  repair  of  the  manse. — Qulbqow 
GoBPoaATiovv.irBwAjr,  H.L.  {8c);  [1900]  A.  G. 
91. 

SETTLED  LAND:— 

1.  Capital  money  a — Improvemewta — Estateain  Bng- 
land  and  Ireland  settled  by  one  aetUement  upon  tks 
same  truats — Apptvxxtion  ofproeeeda  of  sale  of  Irish 
estates  in  paymefiJtfoT  improvement  of  English  esiatea 
—Settled  Land  Act,  1882  (45  &  46  Fid.  c  38),  s.  21 
(3).— The  tenant  for  life  of  estates  in  Kngland 
and  Lreland  which  were  settled  by  the  same  will 
and  upon  the  same  trusts,  laid  out  conndermUe 
sums  on  improvements  upon  the  estates  in  England 
in  pursuance  of  a  sdieme  approved  of  by  the 
trustees  of  the  settlement,  and  was  desirous  that 
the  trustees  should  apply  capital  moneys  in  their 
hands,  being  the  proceeds  of  the  sale  of  part  of 
the  estates  in  Ireland,  in  repaying  him  the  suns 
already  laid  out  on  such  improvements,  and  in 
completing  the  improvements  authorised  by  the 
scheme  which  was  left  at  the  chambers  of  the 
judge.  On  a  summons  by  the  tenant  for  life 
against  the  trustees  as  defendants. 

Held,  that  the  capital  moneys  in  the  hands  of  the 
trustees  arising  from  the  sale  of  part  of  the  estates 
in  Lreland  might  be  applied  in  payment  for  im- 
provements on  the  estates  in  England  in  aooordanos 
with  the  prindple  of  Be  MunSy'a  Settled  Estatis, 
[1891]  1  Gh.  399,  and  similar  cases.— Goon  v. 
.  Gadooak,  Eybs-Gootb,  Bb,  Ch,D.  North,  J.;  81 
L.  T.  535. 

2.  Drainage— Improvement  toiihout  aeheme — Ind- 
dental  expenaea  ana  outgoinga — Income  or  capital-- 
Settled  Land  Act,  1882  (45  &  46  Vict  c.  38),  as.  21, 
25,  and  26— Settled  Land  Act,  1890  (53  &  54  Vid.  c 
69),  M.  13,  15. — A  testator  gave  his  residuary  eststs 
to  trustees  on  trust  for  conversion  and  tnTeatment, 
then  to  pay  the  income  in  the  manner  thectia 
directed  to  three  persons  as  tenants  for  life,  then  to 
hold  the  estate  for  the  children  of  one  of  them. 
The  investment  dause  contained  a  power  to  i 
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on  freehold  gronnd-rentB,  and  power  was  given  to 
the  tmsteea  to  postpone  the  sale  of  any  part  of  the 
estate^  Part  of  the  estate  retained  by  them  unsold 
consisted  of  three  leasehold  houses  held  for  the 
residue  of  long  terms,  and  upon  these  large  sums 
had  to  be  expended  by  the  trustees  in  putting  in 
modem  systems  of  drainage. 

Held,  that  the  drainage  expenses  were  improve- 
ments within  the  meaning  of  the  Settled  Land 
Acts,  and  that  under  the  circumstanoes  they  should 
be  borne  by  capital. --Thomab,  Be,  WbathebalEi 
V.  Thomas,  Ch.D.  Byrne,  J.,  409;  [1900]  1  Ch. 
319;  69L.  J.  Gh.  198. 

3.  Heirlooms — ApplioaJUon  of  proceeda  of  sale  of 
heirlooms  for  repair  of  unsold  heirlooms — Salvage— - 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  37, 
eub-section  2. — A  settlement  made  by  will  included 
several  large  estates,  with  three  mansion-houses 
and  the  pictures,  china,  and  furniture  therein,  whidi 
were  settled  as  heirlooms.  Two  of  the  mansion- 
houses  were  sold  under  orders  of  court  made  in 
pursuance  of  the  provisions  of  the  Settled  Land 
Acts,  and  certain  pictures,  china,  and  furniture 
removed  therefrom,  for  which  no  room  could  be 
found  in  the  remaining  mansion-house  and  the 
town  house  of  the  tenant  for  life  for  the  time  beinfi, 
were  warehoused.  Of  the  other  pictures  for  wliddi 
room  was  found  in  the  remaining  mansion-house, 
some  were  in  a  bad  state  of  repair,  and  required 
the  expenditure  of  a  considerable  sum  for  the  pre- 
servation. On  an  originating  summons  taken  out 
by  the  tenant  for  life,  to  wh^  the  trustees  of  the 
settl<>ment  were  made  defendants,  for  authority  to 
sell  the  warehoused  heirlooms,  and  that  the  trustees 
might  have  liberty  out  of  the  proceeds  of  sale  to 
repair  the  remaining  heirlooms. 

Held,  tbat  the  tenant  for  life  might  sell  the 
warehoused  heirlooms,  and  that  the  trustees  might, 
out  of  the  proceeds  of  sale,  spend  sudi  a  sum  as 
was  necessary  in  repairing  the  remaining  heirlooms, 
with  liberty  to  apply  in  chambers  as  to  the  amount 
to  be  spent  for  that  purposc^WALDBOBAVB  (Eabl) 
V.  Selboenb(Babl),  Ch.D.  North,  ,7^.;  81  L.  T.  632. 

4.  Lease — Tenant  for  life—Building  lease— Beser- 
vation  of  minerals—Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  ss.  6, 7,  13. 17,  20— Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  c.  78).— The  Settled  Land 
Act^  1882,  does  not  enable  a  tenant  for  life  to  grant 
a  building  lease  of  the  surface  reserving  the  mines 
and  minerals.— Nbvill  awd  Nbwbll's  Contract, 
Eb,  Ch.D.  Kekewich,  J.,  181 ;  [1900]  1  Oh.  90 ;  69 
L.  J,  Oh.  94;  81  L.  T.  581. 

5.  Lease^  Tenant  for  life— Building  lease  —Beserva- 
turn  of  minerals—Stttled  Land  Act,  1882  (45  &  46 

Vict.  c.  38],  ss.  6,  13,  17 A  tenant  for  life  has 

power,  under  section  6  of  the  Settled  Land  Act, 
1882,  to  grant  a  lease  of  settled  land  containing  a 
reservation  of  the  mines  and  minerals. 

In  re  Nevill  and  NewelVs  Contract,  ante,  p.  181, 
[1900]  1  Oh.  90,  overruled.— Gladstonb.  Kb,  Glad- 
BTONB  V.  Gladstonb,  O.A.,  531 ;  [1900]  2  Oh.  101 ; 
69  L.  J.  Oh.  455 ;  82  L.  T.  515. 

6.  Lease  —  Tenant  for  life  —  Surface  reserving 
minerala — Pov>er  of  leasing.— Where,  under  a  settle- 
ment, a  tenant  for  life  has  power  to  lease  aU  or  any 
part  of  the  settled  lands  for  building  purposes,  and 
also  power  to  le<i8e  mines  of  coal,  iron,  or  other 
materials,  either  with  or  without  the  surface  lands, 
those  powers  enable  him  to  lease  the  settled  lands 
for  building  purposes,  reserving  the  minerals  under 
the  lands  so  leased. 

Cockerell  v.  Cholmeley,  10  B.  &  0.  564,  discussed 
and  distinguished.— DxTKB  op  Btttland's  Ssttued 


Estates,  Bb,  Dtjxb  of  Butland  v.  Mabqxtis  of 
'      Bbistol,  Ch.D.  Byrne,  J.;  [1900]  2  Ch.  206;  69 
L.  J.  Oh.  603. 

7.  Scheme  for  improvement  approved  by  trustees, 
who  had  not  capital  moneys  in  their  hands— Improve^ 
ments  executed  at  expense  ef  tenant  for  Ufe — Beimbwrse- 
mmt—SetOed  Land  Act,  1882,  ss.  21,  22,  25,  26.— 
Trustees  for  the  purposes  of  the  Settled  Land  Acts 
may  approve  a  scheme  by  the  tenant  for  life  for  the 
execution  of  improvements  thereunder,  although  at 
the  time  of  givms  such  approval  they  have  not  in 
their  hands  capitu  moneys  for  the  execution  of  such 
improvements ;  and  when,  after  such  approval,  the 
teimnt  for  life,  with  the  knowledge  of  such  trustees, 
has  expended  money  for  such  purpose,  it  is  lawful 
for  the  trustees,  if  such  early  expenditure  is  for  the 
advantage  of  all  parties  concerned,  and  subject  to 
the  proper  certificate  being  obtained,  to  reimburse 
him  out  of  capital  mouejrs  which  may  subsequently 
oome  to  their  hands.— Nobfolk  (Dxtkb)  Pakua- 
MENTABY  EsTATBS,  Eb,  Ch.D.  Byrne,  J.,  328  ; 
[1900]  1  Oh.  461 ;  69  L.  J.  Oh.  236 ;  82  L.  T.  613. 

8.  Trustee  —  Will  —  Crown  —  Escheat  —  Bona 
YtM^uti^h— Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  ss.  2  (2),  22  (5).— A  t«8tator  gave  a  life 
interest  in  all  mis  property  to  his  wife.  There  was 
no  remainder  over  on  her  death  nor  any  residuarv 
gift.  There  were  trustees  appointed  by  the  wiU 
who  were  also  appointed  trustees  for  the  purposes  of 
the  Settled  Land  Act,  1882. 

The  testator's  widow  as  tenant  for  life  under  the 
Settled  Land  Act  sold  part  of  the  freehold  estate  of 
the  testator,  and  handed  over  the  proceeds  of  sale 
to  the  trustees.  On  the  widow's  death  it  was  found 
that  the  testator  had  no  heir  or  next-of-kin. 

There  was  in  the  trustees'  hands  a  sum  of  £1,900 
the  proceeds  of  the  sale  of  the  testator's  freehold 
estate.  On  summons  by  the  trustees  claiming  to  be 
beneficially  entitled  to  the  money  in  their  hands, 

Held,  that  the  Oown  was  entitled  to  the  money 
as  bona  vacantia. — ^BOND  Bb,  Panbs  v.  Attobnby- 
Gbnbbal,  Ch.D.  Kekewich,  J, ;  82  L.  T.  612. 

SETTLEMENT:— 

1.  Constructions-Meaning  of  **  income  *' — Tithes— 
Bent'cTiarges  under  the  Improvement  of  Land  Act, 
1864  (27  &  28  Vict.  c.  IH)— Voluntary  abatements  to 
tenants — Unlet  property — Personal  occupation  of  unlet 
property. — In  <»lcnlating  the  amount  of  **  income  " 
— as  the  word  is  used  in  a  popular  sense— actually 
derived  from  landed  estates  for  any  particular  year, 
it  is  right  to  deduct  from  the  gross  receipts  sums 
payable  by  way  of  tithe  and  of  rent-charges  under 
the  Improvement  of  Land  Act,  1864,  created  by  the 
predecessor  in  tiUe  of  the  person  whose  *'  income  " 
is  being  calculated ;  and  also  such  voluntary  abate- 
ments of  rent  to  tenants  as  are  fairlynecessitated 
by  the  circumstances  of  the  case.  The  owner  of 
the  *' income"  is  not  to  be  credited  with  rent  for 
any  part  of  the  property  which  happens  to  be  unlet 
during  the  particular  year. 

Decision  of  Kekewich,  J.  {ante,  p.  165),  affirmed. 
— Batbman  (Lady)  v.  Fabbb,  C.A.,  625. 

2.  Domicil— Infant— Husband  a  domiciled  Austrian 
— RatifioBition—Bepudiation— Austrian  law— Appli- 
cation of  English  law,— In  1864  an  Irish  lady,  an 
infant,  married  an  Austrian  at  Berne.  Previously 
to  her  marriage  she  executed  a  settlement.  Accord- 
ing to  the  law  of  her  domicQ  after  marriage,  which 
was  Austrian,  she  was  unaUe  to  ratify  the  con- 
tract, or  to  place  it  out  of  her  power  to  revoke  it. 

In  1893  the  husband  and  wife  executed  a  docu- 
inent  in  Austria  to  annul  the  settlement. 
Peld,  that  the  wife  never  had,  either  before 
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marriage  or  after,  power  to  make  an  irreyooable 
settlement. 

The  effect  of  the  change  of  the  domidl  was  that 
the  Eoglish  doctrine  as  to  the  repudiation  of  a 
contract  by  an  infant  within  a  reasonable  time 
became  inapplicable  by  reason  of  the  impossibility 
of  effectually  ratifying  it. 

Decision  of  Oozens-Hardy,  J.  (47  W.  B.  571, 
[1899]  2  Oh.  569),  rerersed.— VmiTZ  v.  D'Haqan, 
O.A.,  516;  [1900]  2  Oh.  87;  69  L.  J.  Ch.  507;  82 
L.  T.  480. 

3.  Portiona-^Term  for  raising  portio7i8 — Infants 
—  Contingent  portions  —  Maintenance. —  Portions, 
whether  payable  at  a  certain  age  or  not,  are  so  far 
contingent  as  not  to  be  raisaUe,  but  to  sink  into 
the  land,  where  children  do  not  live  to  want  their 
portions — i.e.,  where  the  children  being  sons  do 
not  attain  twenty-one,  or  being  daughters  do  not 
attain  that  affe  or  marry.  They  are,  however,  so 
far  considered  vested  as  to  carry  with  them  such  a 
rate  of  interest  or  such  allowance  as  the  court  may 
deem  necessary  for  the  reasonable  maintenance  of 
the  children.— Gbeayes*  Settled  Estates.  Be, 
Jones  v.  Gbbaybs,  Ch.D.  Farwdl,  t/; ;  69  L.  J.  Oh. 
596;  82L.  T.  799. 

4.  Bent^harge — Term  to  secure— Arrears  of  rent^ 
charae — Whether  raisable  by  sale  of  inheritance. — A 
legal  rent-oharffe  was  by  deed  charged  upon  and 
payable  out  of  land,  and  besides  the  usual  powers 
of  distress  and  entry,  a  term  was  limited  by  Hho 
deed  to  the  use  of  trostees  upon  the  usual  trusts  if 
the  rent*oharge  fell  into  arrear  by  mortgage  or 
demise  for  all  or  part  of  the  term,  or  by  other 
reasonable  means  to  raise  the  arrears. 

Held  (applying  Hall  v.  Hurt,  2  J.  &  H.  76,  10 
W.  £.  Oh.  Dig.  5),  that  the  limiting  of  the  term 
negatived  the  right  to  have  arrears  raised  by  a 
sale  of  the  inheritance. — ^Biaokbusne  v.  Hope 
Edwaboes,  Ch.D.  Buckley,  J,,  701. 

5.  Settlor's  life  interest — Forfeiture — Separation 
deed — Aliencttion  by  law — Receiving  order, — By  a 
settlement,  dated  in  1859,  and  made  upon  the 
marriage  of  A.  and  B.  certain  property  of  the 
husband  was  vested  in  trustees  upon  trust  to  invest 
the  same,  and  to  pay  the  interest,  dividends,  and 
annual  produce  thereof  unto  or  permit  the  same  to 
be  received  by  the  husband  until  he  should  be 
outlawed,  or  be  found  or  declared  a  bankrupt,  or 
become  an  insolvent  debtor  within  the  meamng  of 
some  Act  of  Parliament  for  the  relief  or  relating  to 
insolvent  debtors,  or  should  do  or  commit  any  ouier 
act,  or  any  other  event  should  occur  whereby  the 
income  or  any  part  thereof  would  or  might  if 
thereby  settled  absolutely  upon  or  in  trust  for  him 
become  alienated  by  law  or  vested  in  any  other 
person  or  persons;  and  from  and  after  the 
decease  of  this  husbcmd,  or  the  sooner  determination 
of  the  trust  thereinbefore  declared  for  his  benefit, 
upon  trust  to  pay  the  whole  of  such  interest, 
dividends,  and  annual  produce  unto,  or  permit  the 
same  to  be  received  by,  the  wife  and  her  appointees 
or  assiffns  during  her  life  for  her  separate  use ;  and 
subject  thereto  upon  trust  for  the  children  of  the 
marriage  as  therein  mentioned. 

A  receiving  order  was  made  against  the  husband 
in  1885,  but  was  rescinded  in  February,  1886. 

By  a  separation  deed  dated  in  September,  1886, 
and  made  between  the  husband  and  the  wife,  the 
husband  covenanted  that  he  would,  during  their 
joint  lives  if  they  should  so  long  live  s^Murate  from 
each  other,  allow  the  wife  to  receive  for  her  own 
benefit  the  interest,  dividends,  and  annual  income 
of    the    property  therein   mentioned,   being   the 


proper^  brought  into  the  marriage  settlement  by 
the  husband. 

Held  {dissentienie  Yaughan  Williams,  L.J.),  that 
the  covenant  in  the  separation  deed  operated  as  sn 
equitable  assignment  of  the  husband's  life  interest ; 
and  that  consequently  a  forfeiture  had  ooonrred.^ 
SPEABJCAir,  Be,  Speabmait  v.  Lowhdbs,  C.A,  ;  82 
L.  T.  302. 

6.  Voluntary  settlement  hy  young  ladu  only  Just  of 
age — Besciesion — Undue  influence — Fiduciary  refa- 
tumship — Independent  advice — Power  of  revocation 
— Duty  of  solicitor — Costs. — ^Where  a  young  pecson 
is  minded  to  make  a  voluntary  settlement  in  uvonr 
of  a  parent,  it  is  not  enough  that  he  should  have 
independent  advice  unless  he  acts  on  that  advice: 
it  is  the  duty  of  a  solicitor  independently  advising 
an  intending  settlor  to  protect  Mm  against  himn^|f, 
and  not  m^ely  against  the  personal  influence  lA 
the  donee  in  the  particular  transaction ;  and  if  his 
advice  is  not  accepted  he  should  decline  to  act 
further  for  the  intending  settlor. 

In  every  voluntary  settlement  of  this  kind  a 
power  of  revocation  should  be  inserted. 

Voluntary  settlement  of  a  young  lady  just  of  age 
set  aside  with  costs  against  the  relation  in  wlu»e 
favour  it  was  made  and  by  whose  undue  inflnenoe 
it  had  been  executed :  trustee,  being  the  sdidtor 
who  had  drawn  the  settlement,  disallowed  his  costs 
of  the  action  in  which  the  settlement  was  set  aside. 
—Powell  v.  Powell,  Ch.D.  FartoeU,  J. ;  [1900]  1 
Oh.  243  ;  69  L.  J.  Oh.  164;  82  L.  T.  84. 

See  also  Inland  Bevenue,  6 ;  Married  Woman,  1 ; 
Mine,  3,  4. 

SHANGHAI:— 

Consu^r  court — Consular  and  Marriage  Fees 
Order  in  Council,  1900 — Land  taken  for  public 
purposes — ** EoBtension'*  of  roads — Shanghai  Land 
Regulation  VI,  of  1869— Cofutmctton.— Shanghai 
B^;ulation  YI.  of  1869  authorized  the  municipal 
council  of  that  place  to  take  the  respondent's  luid 
as  being  required  for  the  "  extension  of  the  lines  of 
roads  at  present  laid  down  as  means  of  communica- 
tion in  the  settlement.**  A  proviso  directed  that  no 
appropriation  <'  for  roads  other  than  those  already 
defined  **  shall  be  sanctioned  or  held  lawful. 

Held,  that,  on  the  true  construction  of  the 
regulation,  « extension "  is  not  restricted  to  the 
emiaiffement  of  an  existing  road  bv  adding  to  its 
length  or  breadth,  but  includes  new  lateral  branohes 
therefrom ;  and  tiiat  the  roads  "  already  defiaed  " 
are  the  roads  mentioned  in  the  whole  of  the 
preceding  part  of  the  regulation  inclading  the 
extensions.— Shanghai  Mukioipal  Oounckl  v. 
MoMuBRAT,  P.C, ;  [1900]  A.  0.  206 ;  69  L.  J.  P.  €• 
19 ;  82  L.  T.  101. 

SHBBIPF:— 

Raiee — Duty  of  sheriff  to  pay — Seizure  of  goods  of 
person  liable  to  pay  rates — Goods  '*  taken  in  execution  " 
—35  Geo.  3,  c.  73,  s.  195.— By  35  Geo.  3,  c  73,  s.  195, 
where  in  a  certain  metropolitan  parish  the  goods  of 
any  person  liable  to  pay  a  rate  by  virtue  of  tiie  Act 
shall  have  been  "  taken  in  execution  "  by  a  sheriff 
before  the  rate  shall  have  been  i>aid,  tiie  shenff 
upon  demand  by  the  rate-c(^ector  is  *'direoted 
and  required  in  the  first  place  "  to  pay  the  rate  to 
the  collector. 

A  sheriff  seized  under  a  fi,  fa.  the  goods  of  a 
judgment  debtor  who  was  at  the  time  liable  to  pay 
to  the  vestry  as  the  rating  authority  of  tiie  parish 
a  certain  rate  made  in  conformity  with  the  Act.  A 
demand  was  made  on  the  sheriff  by  the  rate- 
collector  for  the  amount  of  the  rate;  but  the 
sheriff,  having   subsequently   received    from    the 
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debtor  the  amount  of  the  judgment  debt,  withdrew 
from  poMesdon  without  havinff  TMud  the  rate. 

Held,  thftt  the  aheriff  was  liable  to  the  vestry  for 
the  rate.~ST.  Mabylebone  Yebtbt  v,  Shbbiff  of 
LOHDON,  Q.B.D. ;  [1900]  1  Q.  B.  Ill ;  69  L.  J.  a  B. 
69. 

iJee  also  Bankmptoy,  4 ;  Landlord  and  Tenant,  4. 

SHIP:— 

1.  Bill  of  lading^  Contract  of  sale — Documents — 
Alteration  of,  he/ore  execution — Gash  against  sur- 
render of  documents — Tender  of  altered  documents 
— Sufficiency  of  tender. — A  contract  for  the  sale  of 
wheat  to  be  Bhipx)ed  from  New  Orleans  to  Hamburg 
provided  that  payment  should  be  net  cash  against 
surrender  of  documents,  which  were  to  consist  of 
the  bOl  of  lading,  certificate  of  inspection,  and 
policy  of  insurance. 

On  the  3rd  of  September,  1898,  the  sellers  ap- 
propriated to  the  sale  a  quantity  of  wheat  on  boud 
a  certain  vessel,  and  on  the  8th  of  September 
tendered  to  the  purchasers  the  three  documents, 
two  of  which  were  altered  and  one  of  which  was 
unaltered. 

The  purchasers  refused  to  accept  and  pay  for  the 
documents  by  reason  of  the  erasures  and  alterations 
therein,  and,  on  a  formal  tender  being  made  on  th« 
12th  of  September,  Hiev  again  refused  to  accept  them. 

Afl  tendered,  the  biir  of  ladine  contained  a 
marginal  note  reading  '<  stored  in  holds  3  and  4.*' 
The  figures  3  and  4  liad  been  substituted  for  the 
figures  2  and  3,  which  had  been  erased ;  the  certifi- 
cate of  inspection  stated  that  the  wheat  was  in 
holds  3  and  4 ;  the  figures  *<  and  4  "  had  been  add^d 
after  the  figure  3,  and  the  figures  "  2  and,"  which 
had  been  in  the  certificate  before  the  figure  3,  were 
struck  through;  and  the  certificate  of  insurance 
was  unaltered  and  stated  the  wheat  to  be  in  holds  3 
and  4,  which  was  the  fact,  so  that  as  tendered  all 
three  documents  agreed  and  were  in  accordance 
with  the  facts. 

The  mistake  arose  through  an  error,  and,  having 
been  discovered,  was  corrected  as  above  desoribea 
in  the  bill  of  lading  and  the  certificate  of  inspection 
before  those  documents  were  executed.  The  cer- 
tificate of  insurance  was  correct  from  the  first  and 
was  unaltered. 

The  ship  arrived  in  Hamburg  on  the  14th  of 
September,  and  on  the  16th  of  September  the 
documents  were  again  tendered,  togetner  with  two 
confirmatory  documents  showing  tiiat  the  altera- 
tions were  made  before  the  execution  of  the  docu- 
ments, and  were  proper  alterations  as  agreeing 
with  the  facts. 

Held,  by  Darling,  J.,  that  the  tenders  on  the  8th 
and  12th  of  Septembw  were  good  tenders  of  the 
documents,  and  ought  to  have  been  accepted  by  the 
purchasers,  as,  upon  such  tenders,  the  purchasers 
were  put  upon  inquiry  and  were  bound  to  look  at 
all  the  documents,  and,  as  one  of  the  documents 
was  unaltered  and  the  altered  documents  agreed 
with  the  unaltered  one,  they  ought  to  have  come  to 
the  conclusion  that  the  lutered  docaments  were 
altered  before  execution,  and  were  perfect  docu- 
ments in  the  sense  that  they  absolutely  agreed  with 
the  facts.— Salomoitv.Naudszus,  Q,B,D.;Sl  L.  T. 
325. 

2.  Bill  of  lading — Description  of  goods — *'  Marked 
and  numbered  as  in  the  margin**-^ Mistake —Bills  of 
Ladinq  Act,  1866  (18  &  19  Vict.  c.  Ill),  s.  3.— By 
the  Bills  of  Lading  Act,  1866,  s.  3,  «<  Every  bill  of 
lading  in  the  hands  of  a  consignee  or  indorsee  for 
valui^le  consideration,  representing  goods  to  have 
been  shipped  on  board  a  vessel,  shiiJl  be  conclusive 
evidence  of  such  shipment  as  against  the  master  or 


other  person  signing  the  same,  notwithstandiDg  that 
such  goods,  or  some  part  thereof,  may  not  have  been 
so  shipped    .    .    ." 

A  biU  of  lading  described  goods  as  ''  marked  and 
numbered  as  in  the  margin.'*  Some  of  the  goods 
shipped  were  marked  and  numbered  diiferently 
from  the  description  in  the  margin,  but  this  marking 
and  numbering  did  not  aflESeot  or  denote  the  sub- 
stance, quality,  or  commercial  value  of  the  goods. 

Li  an  action  for  damages  for  short  &livery, 
brought  by  the  consignee  against  the  shipowners' 
agents,  who  had  signed  the  bill  of  lading. 

Held,  that  the  defendants  were  not  prevented  by 
the  Bills  of  Lading  Act,  1866,  s.  3,  from  showing 
that  there  was  a  mistake  in  the  marginal  descrip- 
tion, and  that  these  goods  formed  part  of  tne 
quantity  set  forth  in  the  bill  of  lading,  and  were 
shipped  as  part  of  the  plaintiflTs  consignment. 

Bradley  v.  Dutiipace,  1  H.  &C.  621,  distinguished. 
— Pabsons  V,  New  Zeaxand  Suipfing  Co.,  Q.B.D. ; 
[1900]  1  O.  B.  714;  69  L.  J.  Q.  B.  419;  82  L.  T. 
327. 

3.  Bill  of  lading — Freight — Exemptions  in  bill  of 
lading — Errors  in  the  navigation  or  management  of 
the  vessel — Injury  caused  by  drainage  pipe  leading 
through  cargo  space — Act  of  United  States,  IZth 
February,  1893,  relating  to  Navigation  (the  Harter 
Act),  s.  3. — Bills  of  lading  incorporating  the  United 
States  Navi^tion  Act  of  1893  (the  Harter  Act) 
were  given  in  respect  of  a  cargo  laden  on  board  a 
vessel  bound  from  a  port  of  the  United  States,  and 
by  the  3rd  section  of  that  Act  the  owners  of  a 
vessel  transporting  merchandize  from  any  United 
States  port  are  not,  if  they  have  exercised  diligence 
to  mate  the  vessel  seaworthy,  responsible  '*for 
damage  or  Iocs  arising  from  faults  or  errors  in 
navigation  or  in  the  management  of  the  said 
vessd."  During  the  voyage  on  which  the  cargo 
was  being  carried,  sea  water  accumulated  in  t£e 
forecastle  of  the  vessel,  and  the  boatswain,  in 
attempting  to  free  a  drainage  pipe  which  led 
from  the  forecastle  through  part  of  the  cargo 
space  and  thence  through  the  side  of  the  vesMl 
into  the  sea,  and  was  intended  to  carry  off 
water  from  the  forecastle,  broke  through  the 
side  of  such  pipe  into  the  cargo  space,  and  thus 
caused  water  to  fiow  into  that  space  and  damage 
the  cargo.  The  owner  of  the  cargo  sought  to 
recover  for  the  dama^  thus  done  by  way  of 
counterclaim  in  an  action  for  balance  of  freight 
brought  by  the  shipowners  against  the  owner  of 
the  car^  in  a  county  court  having  admiralty 
jurisdiction.  The  judge  of  the  county  court  gave 
judgment  in  &vour  of  the  defendant  on  the 
counterclaim. 

Held,  on  appeal,  that  the  appeal  must  be  allowed 
and  the  counterclaim  dismissed,  as  the  damage 
sought  to  be  recovered  by  the  defendant  resulted 
from  an  error  in  the  management  of  the  vessel 
within  the  Harter  Act  and  the  exemptions  provided 
for  by  the  bills  of  lading. 

The  aienochil,  [1896]?.  10,  44  W.  E.  Dig.  148, 
followed.— "Eodney.'*^  The,  P.D.  <fe  Ad.D.  627  ; 
[1900]  P.  112 ;  69  L.  J.  P.  9 ;  82  L.  T.  27. 

4.  Bottomry— Absence  of  maritime  interest — Bond 
payable  on  vessel  putting  into  port  short  of  port  of 
destination — Payment  of  bottomry  loan  by  cheque  or 
approved  draft — Insurance  of  bond, — A  bottomry 
instrument  may  be  valid  though  it  does  not 
stipulate  for  maritime  interest,  and  notwithstand- 
ing that  it  be  made  payable  if  the  vessel  on  which 
the  money  is  lent  on  bottoxnry  **  shall,  in  the  course 
of  the  voyage  on  which  she  is  now  being  despatched, 
go  into  any  port  of  refuge  to  repair  there." 


171 


Sh^. 


DIGEST. 


IWeeUjIUpoKte,  Oet. «,  im 

Ship.  172 


The  Cedlie,  4  P.  D.  210,  27  W.  B.  198,  followed. 
— •*  Haabit,"  Tm,  P.D.  &  Ad.D.,  223 ;  [1899] 
P.  296;  81L.  T.  463. 

6.  Ca/rgo  —  CoaU  —  Betihipmerd  —  Unfttness* —  A 
vessel  oairrmg  &  cargo  of  ooials  had  to  put  into  a 
port  of  ref uffe  for  repairs,  which  necessitated  the 
discharge  of  the  oargo.  When  the  repairs  were 
completed  the  master  refused  to  reship  the  oargo  of 
coals  as  being  in  an  unfit  state  for  reshipment, 
owing  to  danger  of  spontaneous  combustion. 

In  an  action  by  the  owners  of  the  cargo  against 
the  shipowners  for  breach  of  contract, 

Held,  that  the  cargo  being  unfit  for  reshipment 
at  the  date  of  bringing  the  action,  and  there  being 
no  evidence  to  show  how  long  a  time  must  elapse 
before  the  cargo  would  be  in  a  fit  condition,  the 
master  was  justified  in  refusing  to  reship  it. 

Held,  also,  that  the  time  which  woulobe  occupied 
in  rendering  the  cargo  fit,  and  the  cost  of  so  doing 
were  elements  to  be  taken  into  consideration  by  the 
master  at  the  time  when  he  had  to  make  up  his 
mind  to  carry  the  cargo  or  not. — '*  Sayona,"  Thb, 
F.D.  &  Ad.D. ;  69  L.  J.  P.  95. 

6.  Oargo^  Contract — ScUe  of  wheat  for  ihipmeni  in 
United  States—'*  Clearance  not  later  than  May  31  "— 
CertifiecUe  of  clearance  given  be/ore  completion  of  load- 
ing— Meaning  of  "  clearance.*^ — Wheat  was  sold  for 
dtdpment  at  Ghiveston,  in  the  United  States,  by  a 
specified  vessel  for  Havre,  <* clearance*'  to  be  not 
later  than  the  31st  of  May. 

A  certificate  of  clearance  was  obtained  on  the 
28th  of  May.  Part  only  of  the  carffo  was  then  on 
board,  the  rest  being  alongside  ready  to  be  loaded. 
The  loading  was  not  completed  until  the  2nd  ol 
June,  when  the  vessel  sailed. 

By  the  statute  of  the  United  States  the  master 
must  fiunish  a  manifest  of  the  cargo  "  on  board, 
whereupon  the  collector  shall  grant  a  clearance.*' 
It  was,  however,  customary  to  grant  a  clearance 
before  the  completion  of  loadxDg,  and  such  a  clear- 
ance was  valid  and  effective  for  all  purposes,  and 
entitied  the  vessel  to  sail  immediately. 

Held,  that  the  vessel  had  obtained  a  "  clearance  " 
within  the  meaning  of  the  contract,  when  the  cer- 
tificate of  clearance  was  granted. — Thaimajijx  v. 
Texas  Stab  Flour  Mills,  O.A,  ;  82  L.  T.  833. 

7.  Charter-Tparty-'Advance  freight — Destruction 
of  part  of  cargo  before  sailing— Liability  to  pay 
advance  freight  on  cargo  destroyed, — By  a  charter- 
party  it  was  provided  that  the  charterers  should 
load  a  full  and  complete  cargo  at  a  certain  rate  of 
freight  per  ton  on  tiie  quantity  to  be  delivered  to 
the  consignees,  the  froght  to  be  due  and  paid 
<*  two-thiras  in  cash  three  days  after  sailing,  ship 
lost  or  not  lost,  and  the  balance  on  unloading  and 
right  delivery  of  the  carffo.*'  A  portion  of  the 
cargo  which  had  been  loaded  on  board  was  destroyed 
by  fire — a  peril  mutually  excepted  in  the  charter- 
party— before  the  sailing  of  the  ship.  Three  days 
after  saiUng  the  shipowners  claimed  two- thirds 
advance  freight  on  the  whole  cargo,  utcluding  the 
part  destroyML 

Held,  that  the  shipowners  were  not  entitied  to 
the  advance  freight  on  the  part  of  the  cargo  whidi 
had  been  destroyed. 

Judgment  of  Lord  Bussell  of  Killowen,  C.J.  (47 
W.  B.  366,  [1899]  1  Q.  B.  193),  affirmed.— Weib  v. 
GmviN,  C.^.,  179 ;  [1900]  1  Q.  B.  46 ;  69  L.  J.  Q.  B; 
168  ;  81  L.  T.  687. 

8.  Charter-party — Agreement  to  load  cargo  **say 
about  2,800  tons  ^'—Obligation  to  load  more  than  2,800 
tons. — llie  charterer  of  a  ship  the  capacity  of  which 
was  2,880  tons  agreed  by  a  contract  of  charter- 


party  to  load  "a  cargo  of  ore,  say  about  2,800 
tons."    He  loaded  2,840  tons. 

Held,  that  he  had  performed  his  contract. 

Morris  v.  Levison,  24  W.  B.  617,  I  C.  P.  D.  155. 

i^iatin gniftlifld. ■— MrTT^KR  v,  BOBNSB,   Q.B.D.,  688; 

[1900]  1  Q.  B.  691;  69  L.  J.  Q.  B.  429;  62  L.T. 
268. 

9.  Charter-party— BaUati — OUufoHonofBhipauma- 
to  supply, — By  a  charter-party  which  did  not  mvolv« 
a  demise  or  parting  with  possession  of  the  ship  by 
the  shipowners,  she  was,  consideration  of  a  cartun 
sum  per  month,  to  be  placed  at  the  dispooal  of  tfas 
cha^erers  to  be  employM  by  them  in  the  oon  veyanoe 
of  lawful  merchandize  and  for)  passengen  between 
certain  ports,  and  it  wasstatea  that  she  was  let  for  the 
sole  use  and  benefit  of  the  charterers  for  two  or  three 
round  voyages  at  charterers'  option  oommenciiig 
not  later  thisn  a  day  specified,  by  which  dayshe 
was  to  be  placed  with  '*  clear  holds  "  at  the  dis- 
posal of  the  charterers  at  the  port  of  New  Tori^, 
they  having  the  *'  whole  reach  or  burthen  "  of  the 
vessel,  proper  and  sufficient  room  being  reserved 
to  the  owners  for  the  officers,  crew,  tackle,  apparel, 
furniture,  provisions  and  stores,  and  the  vessel 
was  not  to  be  required  to  load  more  than  she  oould 
reasonably  stow  and  carry  over  and  above  her 
tackle,  provisions,  stores,  and  fuel. 

Held,  by  the  Gouri  of  Appeal  (A.  L.  Smith  and 
Collins  L.JJ.,  Yaughan  Wufiams,  L.J.,  donbting) 
tiiat  the  terms  of  the  charter-party  did  not  rebut 
the  ordinary  implication  in  the  case  of  a  charter- 
party  by  which  the  obligation  of  supplying  any 
baUast  tiiat  may  be  necessary  for  the  safe  naviga- 
tion of  the  ship  rests  upon  tiie  shipowner. — Weib 
V.  UiriON  Stkamship  Co.,  C.A,  ;  [1900]  1  Q.  B. 
28  ;  69  L.  J.  Q.  B.  193 ;    81  L.  T.  663. 

10.  Ship  —  Charter-party  —  Bill  of  Lading— 
Excepted  port — Port  of  Manchester — Meaning — fm- 
materialaddition, — A  contract  for  the  sale  of  acargoof 
wheat  per  Fafufuam  provided  that  the  vessel  should 
discharge  at  any  safe  port  in  the  United  Kingdom. 
The  vessel  was  chartered  by  the  seUers  to  discharge 
at  any  safe  port  in  tiie  United  Kingdom  (Man- 
chester excepted),  and  the  bill  of  lading  was  in 
the  same  terms. 

By  the  Manchester  Ship  Canal  Act,  1886,  and  by 
the  Customs  regpilations,  the  port  ci  Manchester 
included  the  whole  of  tiie  ship  canal,  but  in  the 
commercial  meaning  it  included  only  Mandhesto' 
and  the  waters  adjacent  thereto. 

In  the  wider  meaning  Manchester  was,  bat  in 
the  more  limited  meaning  was  not,  a  safe  port  for 
the  Vanduara, 

Held  ^affirming  the  decision  of  the  Queen's  Benbh 
Division),  that  Manchester  within  the  meaning  of 
the  chaiter-party  and  bill  of  lading  was  not  a  aafe 
port  for  the  Vanduara,  and  that  therefore  the 
addition  of  the  words  ''  Manchester  excepted  "  was 
not  a  material  alteration  of  the  contract  of  sale  so 
as  to  release  the  buyers. — GhooDBODY  and  Bautoub's 
ASBIT&ATIOK,  Be,  C,A.  ;  82  L.  T.  484. 

11.  Charter-party — Cargo  in  frowen  condiHon — 
Decrease  of  amount  that  could  be  stowed — FuU  emd 
complete  cargo,— In  an  action  against  charterers  for 
not  loading  a  full  and  complete  cargo  of  wet 
woodpnlp,  it  appeared  from  the  charter-party  that 
the  contemplated  loading  was  to  be  in  midwinter, 
at  which  time,  as  the  evidence  showed,  wet  woodpnlp 
arrived  at  the  port  of  loading,  and  was  loaded*  in 
a  frozen  condition.  In  this  condition  it  would  not 
stow  so  closely  as  when  unfrozen,  and  consequently 
a  lesser  amount  could  be  loaded  than  if  the  palp 
had  been  in  a  normal  condition. 

Held,  that  the  charterers  in  loading  as  much  wet 
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woodpnlp  in  a  frozen  condition  as  the  ship  wonld 
carry  had  performed  their  obligpfttion  to  load  a  full 
and  complete  cargo. 

Decision  of  the  Oonrt  of  Appeal  ([1899]  2  Q.  B. 
864)  aflfirmed.— Isis  Steamship  Co.  v.  Bahe,  H.L.  ; 
[1900]  A.  0.  340;  69  L.  J.  Q.  B.  660 ;  82  L.  T.  671. 

12.  Charter-parhf—**  Cargo  to  he  brought  to  and 
taken  from  alongside  steamer  ** — **  Any  custom  of  the 
port  to  tJie  contrary  notwithstanding  " — Exclusion  of 
cuitom, — ^By  a  chsorter-party  a  ship  was  to  proceed 
to  the  Surrey  Commercial  Docks  and  there  deliTer 
acargo  of  timber,  '<  the  cargo  to  be  brought  to  and 
taken  from  alongside  at  charterer's  risk  and  expense, 
any  custom  of  the  port  to  the  contrary  notwith- 
stuiding." 

^  A  custom  of  the  port  of  London  with  regard  to 
timber  ships  required  the  shipowner  to  place  the 
timber  either  into  barges  or  on  to  the  quay. 

Held,  that  the  custom  of  the  port  was  excluded 
by  the  charter-party,  and  that  the  charterers  were 
bound  to  pay  the  expense  of  taking  the  cargo  from 
the  ship's  rail  to  the  barges  or  on  to  the  quay. — 
Bbbnda  Stkamship  Co.  v.  Gbben,  C.A,,  321 ;  [1900] 
1  Q.  B.  618 ;  69  L.  J.  Q.  B.  446 ;  82  L.  T.  66. 

1 3.  Charter-party — "  Cargo  of  steam  coal  as  ordered 
hy  charterers  " — Colliery  guarantee — Strike  clause— 
Colliery  on  strike,'^  It  was  agreed  by  a  charter-party 
that  the  ship  should  sail  to  Cardiff,  and  proceed  to 
such  loading  berth  as  the  freighters  might  name, 
and  should  there  load  '*  a  cargo  of  steam  coal  as 
ordered  by  the  charterers,"  which  they  bound 
themselves  to  ship,  except  in  the  event  of  {inter 
aiia)  strike  of  shippers'  pitmen ;  the  vessel  to  be 
loaded  as  customary,  «  but  subject  in  all  respects 

to  the  colliery  guarantee,  in colliery  working 

days  as  may  be  arranged,  any  daim  for  demurrage 
in  loading  to  be  settled  with  coUieij  direct/'  The 
charterers,  for  the  purpoBC  of  fulfillmg  their  obliga- 
tion under  the  charter-party,  contracted  with  a 
oolUery  for  a  cargo  of  steam  coal,  subject  to  the 
nsnal  exception  as  to  strikes.  Subsequently  a 
strike  of  pitmen  took  place,  which  extended  to  86 
per  cent,  of  the  South  Wales  collieries,  including 
the  before-mentioned  colliery.  The  charterers,  in 
performance  of  their  oblip^ation  under  the  charter- 
party,  tendered  to  the  shipowners  the  guarantee  of 
that  colliery,  by  which  the  colliery  proprietors 
undertook  to  load  the  ship  in  twenty  days  after  she 
should  be  ready  to  receive  cargo,  subject  to  the 
usual  exception  as  to  strikes.  The  shipowners 
objected  to  the  colliery  guarantee,  as  not  beinff  in 
accordance  with  the  charter,  on  the  ground  uiat 
the  colliery  was  then  on  str&e.  llie  strike  still 
continuing  for  three  months  after  the  arrival  of  the 
ship  at  Cardiff,  her  loading  was  in  consequence 
delayed  for  that  period.  Steam  coal  might  have 
been  obtained  from  other  collieries  in  the  district 
which  remained  working  during  the  strike,  although 
at  a  very  high  price. 

In  an  action  by  the  shipowners  against  the 
charterers  for  damages  for  the  detention  of  the 
ship. 

Held,  that  the  shipowners  were  not  entitled  to 
object  to  the  colliery  guarantee  as  not  being  in 
accordance  with  the  charter-party,  and  that  the 
action  was  not  maintainable. — Dobbll  v.  Guebn, 
C,A.\  [1900]  1  Q.  B.  626;  69  L.  J.  Q.  B.  464; 
82  L.  T.  314. 

14.  Charter-party — Colliery  guarcmtee — Incorporo' 
Uon  with  charter-party —  Demurrage  —  "  Colliery 
working  days  " — Contract — Time  for  delivery — Tim^ 
of  essence  of  contract — Option  to  cancel, — By  a 
(barter-party  the  charterers  agreed  to  load  a  ship 
in  twelve  working  days, ''  demurrage  as  per  colliery  [ 


guarantee."  The  coUiery  guarantee  contained 
dauses  excepting  from  the  lay  days,  Sundays, 
holidays,  aud  time  lost  through  strikes,  and  pro- 
viding t^t  all  holidays  and  full-day  stoppages 
should  be  deemed  to  commence  at  6  p.m.  on  the 
working  day  preceding,  and  to  end  at  7  a.nL  on  the 
working  day  following,  such  holiday  or  stoppage. 
In  case  the  vessel,  whether  on  demurrage  or  not, 
should  be  able  to  complete  loading  by  6  p.m.  on  the 
day  preceding  any  Sunday,  holiday,  or  other 
stoppage  of  work,  time  should  not  count  either  for 
loading  or  demurraffe  until  7  a.m.  on  the  day  on 
which  work  diould  be  resumed.  Demurrage  was 
to  be  at  the  rate  of  £13,  payable  per  colliery 
working  day. 

After  the  expiration  of  the  lay  days  a  strike 
occurred  at  the  colliery  which  prevented  the 
charterers  from  loading  the  vessel.  In  an  action 
for  demurrage. 

Held,  that  time  lost  through  a  strike  was  not  to 
be  included  in  the  term  '*  comery  working  days," 
and  that  the  charterers  were  not  liable  for 
demurrage  during  such  time. 

Judgment  of  liord  Bussell  of  Eillowen,  C.J* 
(79  L.  T.  Eep.  487),  reversed. 

A  colliery  company  agreed  bv  contract  in  writing 
to  deliver  26,000  tons  of  coal  in  equal  monthly 
instalments  of  from  1,000  to  2,000  tons,  to  be 
shipped  into  collier  vesseU,  the  thne  for  loading  as 
per  coUierv  gpiarantee;  provided  that  if  from 
stoppage  of  their  works  through  strikes  the  colliery 
company  should  be  prevented  from  delivering  the 
full  quantities,  the  purchasers  should  have  the 
option  of  cancelling  the  oontract  so  far  as  related  to 
coals  to  be  delivered  during  the  stoppage.  The 
colliery  g^uarantee  provided  that  the  vessel  in  this 
caae  shomd  be  loaded  in  sixteen  days,  demurrage  to 
be  at  the  rate  of  £13  per  day.  The  sixteen  days 
expired  on  the  31st  of  March,  1898 ;  on  the  9th  of 
April  a  strike  occurred  at  the  colliery  and  on  the 
24th  of  May  the  colliery  company  wrote  to  say  they 
could  not  load  the  vessel. 

Held,  that  there  had  been  a  breach  of  contract  on 
the  24th  of  May  and  not  before  j  and  that  the 
purchasers  were  not  bound  to  exercise  their  option 
for  the  benefit  of  tiie  vendors. 

Judgment  of  Lord  Russell  of  Eillowen,  C.J. 
(79  L.  T.  Bep.  487),  affirmed.— Sazok  Steamship 
Co.  V.  Union  Steamship  Co.,  Union  Steamship 
Co.  V.  Davis,  C.A.  ;  81  L.  T.  246. 

16.  Charter 'party — Desp(Uch  money — Demurrage — 
Option  to  average  days  for  loading  and  discharge.-^ 
A  charter-party  provided  that  the  charterers  were 
to  have  <<  the  option  of  averagit^  days  for  loading 
and  discharging,  in  order  to avoiddemurrage  .  •  • 
despatch  money  at  the  rate  of  ten  shillings  per 
hour  to  be  paid  for  any  time  saved  in  loadmg  or 
discharging,  to  be  settied  in  loading  or  discharging 
ports  respectively." 

The  vessel  was  loaded  within  the  time  allowed, 
and  the  charterers  claimed  despatch  money  for  the 
days  saved,  and  the  amount  so  due  to  them  was 
indorsed  on  the  charter-party.  At  the  port  of 
discharge  the  lay  days  were  exceeded,  and  the 
shipowners  claimed  in  respect  thereof  demurrage. 

Held,  that  the  charterers  could  not  exercise 
their  option  of  averaging  days  of  loading  and 
discharge,  because  the  question  of  how  the  time 
saved  at  port  of  loading  was  to  be  treated  must  be 
considered  as  closed  when  the  vessel  sailed  from 
port,  and  therefore  the  shipowners  were  entitled  to 
daim  in  full  demurrage. — Oakvillb  Steamship 
Co.  V.  Holmes,  Q.B.D.,  162. 

16.    Charter-party  —  Demwrrage  —  Discharge    of 
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cargo  ''with  aU  despaUh  a8  cuatomary^^—Goniract 
hy  charterers  with  railway  company  for  supply  of 
trucks  for  discharges-Insufficient  supply  of  trucks  hy 
company— Liability  of  charterers,— A,  oharter-part^ 
proTided  that  '*  tiie  ship  is  to  be  diBoharged  with 
all  despatch  as  customary." 

The  custom  and  practice  of  the  port  of  discharge 
was  to  discharge  the  cargo  into  railway  truoui, 
and  to  procure  such  trucks  from  one  railway  com- 
pany. 

For  the  discharge  of  the  carg^  the  consignees,  in 
accordance  with  the  custom,  had  contracted  with  a 
railway  company  for  the  supply  of  tracks  to  receive 
the  caivo. 

A  delay  in  the  discharge  of  the  ship  was  caused 
by  the  railway  company  not  providing  a  sufficient 
supply  of  railway  trucks  alongside  to  receive  the 
cargo ;  but  the  consignees  had  not  been  guilty  of 
any  personal  neglect,  and  had  done  their  best  to 
get  file  customary  appliances  for  the  discbarge  of 
the  ship,  and  had  used  such  appliances,  when 
obtained,  with  proper  despatch. 
^  In  an  action  oy  the  shipowners  against  the  con- 
signees for  demurrage  or  damages  for  the  detention 
of  the  vessel. 

Held,  that  the  consignees,  having  done  their  best 
to  get  the  customary  appliaroes  for  the  discharge 
of  the  ship,  and  haviug  used  the  same  with  proper 
despatch,  had  discharged  the  ship  <*  with  all 
despatch  as  customary,^'  and  were  therefore  not 
liable  for  the  delay  of  the  vessel  caused  by  the  in- 
sufficient supply  of  trucks.— Lyle  SniPPiNa  Co. 
V.  Caediff  OoBPoaATiON,  Q.B.D. ;  69  L.  J.  Q.  B. 
93;  81L.  T.  642. 

17.  Charter-party  —  Demurrage  —  Exceptions  — 
Delay  caused  by  collision,  but  not  owing  to  ship- 
oumer's  default— By  a  charter-party  made  on  the 
12th  of  January,  1899,  it  was  agreed  that  the 
vessel  should  proceed  to  Poti,  and  there  load  a 
a  cargo  for  Bedtimore  or  Philad^phia.  By  clause 
4  of  the  charter-party  (amongst  other  exceptions), 
"  all  unavoidable  aoddents  or  incidents  and  all 
causes  beyond  the  control  of  the  shippers,  con- 
siffnees,  or  the  charterers,  which  might  prevent  or 
delay  the  delivery  of  the  ore  at  port  of  shipment, 
and  (or)  the  loading  or  discharging  durmg  the 
said  voyage  were  always  mutually  excepted.'*  The 
cargo  was  to  be  loaded  in  ten  running  days, 
Sundays  and  holidays  excepted,  and  all  hours  on 
demurrage  over  and  above  the  said  days  were  to 
be  paid  for  at  a  oerUon  rate,  charterers  having  the 
option  of  averaging  time  for  loading  and  dis- 
charging. Subject  to  the  exceptions  in  clause  4, 
the  charterers  guaranteed  cargo  and  quay-berth 
ready  at  Poti,  counting  from  the  time  the  steamer 
had  received  free  pratique  and  written  notice  had 
beau  given  to  ohitfterers  agent  to  that  effect. 

By  noon  on  the  Uth  of  February,  1899,  the 
vessel  had  arrived  at  Poti  and  had  received  free 
pratique,  and  notice  to  that  effiBct  had  been  given 
to  the  charterer's  agent.  Owing  to  the  number 
of  steamers  waiting  to  be  loaded,  a  quay-berth 
was  not  ready  for  her.  The  lay-days  began  to 
count  at  noon  on  the  11th  of  February,  and  the 
ten  running  days  expired  on  the  24th  of  February. 
At  this  date  a  quay-berth  had  not  been  provided 
for  the  vessel,  and  while  lying  at  anchor  in  the 
Poti  roads  she  sustained  serious  damage  by  col- 
lision, in  consequence  of  which  she  was  obliged, 
on  the  7th  of  March,  to  proceed  to  Constantinople 
to  renair.  If  it  had  not  been  for  the  collision  die 
would  have  obtained  a  quay-berth  by  the  8th  of 
March,  and  would  have  completed  her  loading  by 
the  16th  of  March.  On  the  19th  of  April  she 
again   arrived  at  Poti,  but  again,  owing  to  the 


number  of  steamers,  was  unable  ta  obtain  a  c^ 
berth  imtil  the  2ud  of   June.     The   loading  i 
completed,  and  the  vessel  left  Poti  on  the  10 ' 
June,  and  arrived  at  Philadelphia  on  the  14 
July,  and  discharged  her  cargo  in  two  days. 

Held,  that  demurrage  was   enforoeable 
the  charterers  from  the  19th  of  April  to  ihe^l 
of  June,  and  that  they  were  not  protected  hf  | 
exceptions  in  clause   4.     There  having    been] 
default  on  the  part  of  the  owners,  the 
demurrage   was  resumed    upon  the  return  ol  t 
vessel  to  Poti.— Tynb  Shipownino  Co.  v. 
Q.B.D.,  590;  [1900]  2  Q.  B.  12;  69  I..  J.  Q.  1 
353. 

18.  Charter-party — Demurrage — Time  for 
— "  Thirty-six  running  hours  on  terms  of  usmal 
guarafUee," — By  a  chiu*ter-party  between  the 
tiffs  and  defendants  it  was  provided  that 
plaiutifftf'  vessel  should  proceed  to  Q-cimaby 
there  load  a  cargo  of  0(mJ  in  the  usnal 
according  to  the  custom  of  the  place,  from  sach 
colliery  as  the  charterers  might  aireot ;  and  thrt 
the  loading  time  should  be  thirty-six  mnni^gi 
hours  *'  on  terms  of  usual  colliery  gnarantee," 

The  vessel  arrived  at  the  usual  loading  dodc  si 
Grimsby,  and  was  ready  to  load  on  the  19  th  of 
July.  Owing  to  the  coal  strike  in  South  Walss  s 
verv  large  numbar  of  vessels  were  waiting  to  load 
coal  at  Grimsby,  and  the  plaintiffs'  vessel  was  nnaUt 
to  get  a  berth  at  a  coal  tip  until  the  29th  of  July, 
when  she  was  loaded  withm  thirty-six  hours.  Tht 
coal  was  loaded  from  ooUieries  at  which  no  ' '  oolliflrj 
guarantee  "  was  in  use. 

Held,  that  the  defendants  were  not  liable  to  paj 
demurrage,  because  there  was  a  "usual  oolhery 
guarantee  *'  in  use  at  Grimsby,  by  which  the  iim» 
for  loading  did  not  commence  untu  the  Teasel  oaoe 
under  a  coal  tip. — Sha.mbook  Steajcbhip  €k>.  v. 
Storey,  G.A.  ;  81  L.  T.  413. 

19.  Charter-party — Demurrage— '*  Working  dojfs  of 
twenty-four  hours,**  —  The  appellant  ahipowoen 
agreed  by  charter-party  to  provide  the  ren>andentB 
with  ships  for  the  carriage  of  iron  ore  during  a 
period  of  twelve  months.  The  charter-party  con- 
tained a  clause  as  follows:  "Oharterers  or  their 
agents  to  be  allowed  350  tdns  per  working  day  of 
twenty-four  hours,  weather  permitting  (Sondays 
and  holidays  excepted),  for  loaainff  and  discharging 
.  .  .  to  count  from  6  a.m.  of  we  dav  following 
the  day  when  steamer  is  reported,  unless  she  m 
reported  before  noon.  .  .  .  Steamer  to  work  at 
night  if  required,  also  on  Simdays  and  holidays, 
such  time  not  to  count  as  lay  days  unless  used.'* 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  charterers  were  entitled  to  twenty-four 
hours  in  which  to  load  or  discharge  each  350  tons. 
—Forest  Steamship  Co.  v.  iBmiAN  Ibgit  Obb 
Co.,  H.L. ;  81  L.  T.  568. 

20.  Charter-party — Salvage  services — Division  of 
sum  awarded  for — Construction  of  charter-party.— 
A  charter-party  provided  (clause  2)  that  ttie  ship- 
owner should  maintain  the  chartered  vessel  (tne 
steamship  Pocklington)  in  a  thoroughly  efficient 
state  for  and  during  the  service.  Clause  6  provided 
that  if  any  damage  prevented  the  working  of  the 
vessel  for  more  than  twenty-four  hours  the  hire 
should  cease.  By  clause  13  the  vessd  had  liberty 
to  tow  and  assist  vessels  in  distress,  and  to  deviate 
for  the  purpose  of  saving  life  or  property.  By 
clause  20  all  derelicts  and  salvage  were  to  be  **  for 
owners*  and  charterers*  equal  benefit."  The  ship- 
owners obtained  an  award  in  the  Admiralty  Court 
for  a  large  sum  for  salvage  services  rendered  by 
The  PockUngUmmtomng  another  veoel  in  diitvaHi 
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Through  performing  those  servicefl  the  hull,  enguiee, 
and  towing  gear  of  The  PocklingUm  were  strained 
and  damaged,  and  she  incurred  expenses  and  losses 
attributable  to  the  salvage  seryioes  in  respect  of 
repairs,  the  costs  of  sear  used  in  towage,  loss  of 
hire  for  several  days  ^wlst  she  was  under  repair, 
and  other  matters.  In  an  action  by  the  charterers 
against  the  shipowners  to  recover  a  moiety  of  the 
salvage  earned  by  The  PocklingUm, 

Held,  that  the  defendants  were  entitled  to  deduct 
from  the  amount  awarded  by  the  Admiralty  Oourt 
all  such  losses  and  expenses  incurred  by  them 
(including  loss  of  hire^  as  were  attributable  to  the 
salvage  services,  and  toat  the  balance  only  ought 
to  be  divided  between  themselves  and  the  plaiatifGs. 

— BOOKEB  &  Co.  V.  POOELINQTON  StBAMSHIF 
Co.,  Q,3J). ;  [1899]  2  Q.  B.  690 ;  69  L.  J.  Q.  B.  10 ; 

81  L.  T.  624. 

21.  Collision — Anchor  lights — ^^  At  or  near  the 
stem  " — Regulations  for  Preventing  Collisions  at  Sea, 
Article  11. — The  decision  of  th<>  Court  of  Appeal  in 
The  Oannety  [1899]  P.  230,  47  W.  B.  Dig.  184, 
reversed  on  the  facts  so  far  as  The  Oannet  was  held 
to  be  in  fault.— **  Gannbt."  Thb,  JT.L.  ;  [1900] 
A.  C.  234 ;  69  L.  J.  P.  49 ;  82  L.  T.  329. 

22.  Collision — Anchor  lights — Vessel  exceeding  160 
feei  in  length — "  In  the  forward  part  of  the  vessel  " — 
Begul<Uions  for  Preventing  Collisions  at  8ea^  1897,  art, 
11.— By  article  11  of  the  Regulations  for  Preventing 
CoUisioos  at  Sea,  1897,  a  vessel  of  160  feet  or 
upwards,  when  at  anchor,  shall  carry  ''ia  the 
forward  part  of  the  vessel"  a  white  light,  and 
another  at  or  near  the  stem. 

A  vessel,  313  feet  in  length,  at  anohcr,  carried 
her  forward  light  in  the  fore-rigging  abreast  of  the 
foremast,  72  feet  from  the  stem. 

Held,  that  the  light  was  carried  "in  the 
forward  part  of  the  vessel "  within  the  meaniog  of 
article  11. 

Decision  of  Bucknill,  J.  (ante,  p.  431,  [1900]  P.  43). 
on  this  point  dissented  from.—"  Philadelphiak," 
The,  C.A,,  614  ;  69  L.  J.  P.  101 ;  82  L.  T.  601. 

23.  Collision — Damage — Nominal  and  real  damage, 
— ^The  wrongful  deprivation  of  another  of  his 
property  is  ground  for  substantial  damage,  and  it 
is  immaterial  that  he  has  provided  himself  with 
what  supplies  the  place  of  the  detained  or  injured 
article. 

The  appellants'  steamboat  wrongfully  ran  down 
the  respondents*  lightship  Comet,  whereupon  the 
owners  provided  a  substitute  which  was  kept  for 
thepurpose. 

Held,  that  this  circumstance  was  not  a  matter 
which  lessened  the  wrongdoer's  liability. 

Decision  of  the  Court  of  Appeal  (  [1899]  P.  127, 
47  W.  B.  Dig.  183)  a£armed. 

The  City  of  Peking,  39  W.  B.  177,  16  App.  Cas. 
438,  explained  and  distinguidied.— "  Met>tana." 
The.  H.L.,  398  ;  [1900]  A.  C.  113 ;  69  L.  J.  P.  36 ; 

82  L.  T.  96. 

24.  Collision  —  Damage  —  Vessel  turning  in  the 
Thames  not  a  crossing  vessel — Bye^laws  for  the 
Navigation  of  the  River  Thames,  1898,  art.  48.— A 
steam  vessel  partly  athwart  the  Biver  Thames,  and 
not  in  motion  through  the  water  or  moving  ahead 
or  astern  over  the  ground,  but  slowly  swinging  to 
her  anchor  in  the  act  of  turning  round,  is  not  a 
vessel  crossing  the  river  within  the  48th  article  of 
the  Thames  Bye-laws,  1898,  which  provides  that 
steam  vessels  and  steam  launches  crossing  from 
one  side  of  the  river  towards  the  other  side  shall 
keep  out  of  the  way  of  vessels  navigating  up  and 
down  the  river.— "JoHH  Hollway,"  The,  P.D.  A 


Ad.D.,  416 ;  [1900]  P.  37 ;  69  L.  J.  P.  16 ;  81  L.  T. 
726. 

26.  Collision  cawed  hy  running  foul  of  sunken  barge 
-—Damage— Liability  of  owner  of  wreck,  where  not 
aJ>andoned,  for  negligence  of  independent  contractor 
employed  by  him  to  raise  wreck, — ^The  owner  of  a 
vesscd  sunk  in  the  fairway  of  a  navigable  river,  who 
has  not  abandoned  the  wreck,  but  has  agreed  to 
have  her  raised  by  an  independent  contractor,  is 
answerable  in  damages  for  the  loss  sustained  by  the 
owners  of  another  vessel  running  foul  of  the  wreck 
without  negligence,  in  consequence  of  the  wreck 
being  improperly  lighted. 

Decision  of  Barnes,  J.  (47  W.  B.  398),  affirmed.— 
"Snabk,"  The,  C,A„  279;  [1900]  P.  106;  69 
li.  J.  P.  41 ;  82  li.  T.  42. 

26.  Collisionr—Fog—Diay  to  keep  course  and  speed 
—Whistle— Regulations  for  Preventing  Collisions  at  8ea, 
arts,  16  and  21.— The  steamship  C,  while  proceeding 
at  the  rate  of  about  three  knots  an  hour  in  a  thick 
fog,  heard  the  whistle  of  another  steamship  about 
four  points  on  the  port  bow.  The  C.  kept  her 
course  and  speed,  and  the  whistle  of  the  other 
vessel  was  heard  to  be  apparently  broadening. 
Shortly  afterwards  the  other  steamship  was  seen 
dose  to  and  bearing  five  or  six  points  on  the  port 
bow  of  The  C.  The  engines  of  The  G.  were  then  at 
once  stopped  and  reversed,  but  a  collision  occurred. 

Held,  that  The  C,  was  in  part  to  blame  for  the 
colUsion  for  having  failed,  in  accordance  with  art. 
16  of  the  Beffulations  for  Preventing  Collisions, 
when  the  whistle  of  the  other  steamship  was  first 
heard,  to  stop  her  engines  and  afterwards  to  navi- 
gate witii  caution  until  all  danger  of  collision  was 
over,  and  was  not  justified  in  continuing  her  speed 
under  article  21.  Although  article  21  of  the 
Begulations  for  Preventing  Collisions  at  Sea 
directing  a  ship  to  keep  her  course  and  speed  is  a 
general  rule,  it  is  qualified  by  article  16,  and  hence, 
where  two  steamships  in  a  foR  are  crossing,  each 
ought  to  stop  her  engines  if  she  hears  the  whistle 
of  the  other  forward  of  her  beam. — <*  Cathay," 
The  (No.  1),  P.D,  &  Ad.D. ;  81  L.  T.  391. 

27.  OoUisum— Fog— Failure  to  stop  and  ascertain 
position  of  approaching  vessel— Regulations  for  Pre^ 
venting  Collisions  at  Sea,  art.  16.— It  is  the  dutv  of 
a  steam  vessel  in  a  fog,  under  article  16,  on  first 
hearing  forward  of  her  beam  another  vessel's  fog 
signal,  to  stop  her  engines  and  to  keep  them 
stopped  until,  by  hearing  further  signals,  she  ascer- 
tains the  position  of  the  other  vessel— "BoNDANB," 
The,  P.D,  &  Ad.D. ;  82  L.  T.  828. 

28.  CoUisum— Lights— Breach  of  article  6  of  the 
Regulations  for  Preventing  Collisions  at  Sea — Merchant 
Shipping  Act,  1894,  s.  419,  sub-section  4.— Where  a 
steamer  collided  with  a  sailing  ship  which  after 
sunset  was  showing  no  lights,  the  court  held  that, 
although  there  was  some  S>ok-out  on  the  steamer, 
nevc^eless  the  absence  of  the  lights  could  not  in 
the  drcumstanoes  have  possibly  caused  or  contributed 
to  the  collision ;  and  that,  thnef  ore,  the  sailing  ship 
was  not  to  be  deemed  to  be  in  fault  under  section 
419,  sub-seotion  4,  of  the  Merchant  Shipping  Act, 
1894.— «*  Aboo,"  The,  CA.  ;  82  L.  T.  602. 

29.  Collision — Tug  and  tow— Judgment  by  default 
against  tow — Proceeds  of  sale  of  tow  jtaid  into  oourt — 
Plaintiffs*  vessel  and  tug  held  both  to  blame— Judg* 
ment  against  tug  for  half  damage — Measure  of  tug^s 
liability — Right  of  owners  of  tug  to  have^  credit  for 
sum  paid  into  oourt. — In  an  action  against  a  tug 
andatowfor  daoiage  by  collision,  l£e  owners  cd 
tiie  tow  allowed  judgment  to  go  by  default,  and 
the  proceeds  of  the  sale  of  the  tow— viz.,  £865— 
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were  paid  inta  oourt.  Theplamiiffi' Teanlandtfae 
tog  were  found  both  to  Uame,  and  judgment  was 
girea  againet  the  tug  for  half  the  damage.  Ttie 
total  damage  raataioea  by  the  plaintiflb'  Tesael  was 
£4,146. 

Held,  that  the  plaintifb  were  entitled  to  take  the 
£855  oat  of  coort,  and  that  the  owners  of  the  tog 
were  liable  to  pay  the  plaintifEi  £2,073  withoat 
having  any  credit  given  to  them  for  the  £855. — 

"MORGENOBY/'  ThB,  "  BlAGKOOGK,"  ThB,  C.A,, 
121 ;  [1900]  P.  1  ;  69  L.  J.  P.  3;  81  L.  T.  417. 

30.  Colli  sum — Tug  and  tow  and  a  ship  of  war — 
Duty  of  aitigle  ffe$seU  to  avoid  crossing  course  of  large 

fleet — Exemption  of  her  Majesty* s  ships  from  Regula- 
tions for  Preventing  Collisions  at  Sea — Order  in 
Council  of  June,  1899,  applying  collision  regulations 
to  her  Majesty^s  ships — Emulations  for  Preventing 
Collisions  at  Sea,  arts.  19,  21,  27,  29^Merehant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  419, 741. 
— ^The  statotory  sanction  imposed  by  section  419 
of  the  Merchant  Shipping  Act,  1894,  for  a  breach 
of  the  collision  regulations  has  no  application  to  a 
merchant  trader  which  is  crossing  the  course  of 
one  of  her  Majesty's  ships  from  starboard  to  port, 
because  the  obUgaoons  imposed  by  articles  21  and 
27  are  only  applicable  to  ships  both  of  which  are 
boond  to  obey  tiie  regolations. 

Under  ordmary  drcomstances  a  tng  and  tow  are 
not  jostified  in  crossing  ahead  of  a  fleet  of  wanhins 
which  has  the  tog  and  tow  on  the  starboard  hand, 
and  the  tog  and  tow  on^t  not  to  keep  Uieir 
coDise  and  speed  nnder  arade  21  of  the  collision 
regulations. 

A  vessf^l  which  neglects,  in  disregard  of  artioles 
27  and  29  of  the  collision  regulations,  to  depart 
from  any  of  the  collision  regolations  is  not  to  be 
deemed  in  fault  under  section  419  of  the  M«}rohant 
Shipping  Act,  1894.—"  Sanspabul,"  Thb,  C.A. ; 
82  L.  T.  606. 

31.  Docks— Dock-master,  duty  of—B^uisU  on  to 
remove  vessel — Obstruction — West  India  Dock  Act  (1 
&  2  Will.  4,  c.  Hi),  s.  I01.--Section  101  of  the  Went 
India  Dock  Act  provides  that  every  master  or  other 
person  in  charge  or  command  of  a  vessel,  having 
placed  such  vessel  within  200  yards  of  the  entrance 
to  any  of  the  docks  to  which  Uie  Act  applies,  "  who 
shall  not  immediately  remove  such  vessel  from 
within  such  distance  on  beizig  therewith  required 
by  the  dock-master,"  shall  incur  a  penalty  "  for 
every  hour  that  such  obstruction  shall  remain  after 
such  requisition." 

Held,  that  a  notice  or  requisition,  signed  by  a 
dock-master,  with  the  name  of  the  vessel  left 
blank,  and  handed  by  him  to  his  deputy,  with 
instructions  to  serve  it  upon  any  master  who  should 
place  his  vessel  within  the  proscribed  limit,  and 
which  was  afterwards  served  by  sudi  deputy  upon 
the  respondent,  was  a  sufficient  requisition  within 
the  Act. 

Held,  also,  that  it  is  not  necessary  that  the 
vessel  should  be  proved  to  have  actually  obstructed 
navigation  to  constitute  the  offence. — ^Duokham 
9.  OiBBS,  Q.^.2>.,  239;  [1900]  1  Q.  B.  394;  69 
L.  J.  Q.  B.  127. 

32.  Ocneral  average — Depreciation  in  cargo — Main- 
tenance of  cattlemen — Fodder  for  cattle. — The  plaintiffs 
shipped  in  the  defendants'  steamship  a  cargo  of  live 
caUle  for  carriage  from  Buenos  Ayres  to  the  United 
Kingdom  under  a  charter-party,  which  provided 
that  average  (if  any)  should  be  adjusted  according 
to  the  York- Antwerp  Bnles;  and  that  the  vessel 
should  on  no  account  call  at  Brazilian  or  Con- 
tinental ports  before  landing  her  live  stock.  The 
reason  of  this  proviso  was  that  by  the  law  of  the 


XJmted  Kingdom  live  cattle  oonld  not  be  landsda 
the  United  Kingdom  if  the  ddp  carxying  them  kiA 
touched  at  the  ports  pacified.  Intheoouiseof  tht 
voyage  the  vcMel  sprang  a  leak,  and  it  becaw 
necessary  for  llie  safety  of  all  oonoeRied  to  pat  iato 
Bahia,  a  Bnusilian  pott,  for  repaiis.  Ckmsequenfir  1 
the  catde  oould  not  be  landed  in  the  Unittt 
Kmgdom,  and  were  sold  in  Antwerp,  lualiiing  Urn 
than  they  would  have  done  if  they  had  been  sold  k 
the  United  Kingdom. 

Held,  that  the  loss  sustained  by  the  owners  cf 
the  cattle  was  the  snbject  of  general  average  coa- 
tribution. 

During  the  execution  of  the  repain  to  the  vcad 
at  Bahia  the  owners  of  the  cattle  incurred  ezpow 
in  the  maint^manoe  of  the  cattlemen  In  charge  d 
cattle  on  the  shm  and  in  the  supply  of  fodder  aai 
water  to  ^e  cattle. 

Held,  that  these  expenses  were  not  reooveraUeis 
general  average  either  under  the  York-Antvwp 
Bules,  1890y  or  at  common  law. — Ajtoio-AbiCIKTIO 

LlYXSrOGK  AGEVOY  V.  TBMPXBUET  STKAlfHlfTF  Oo., 

Q.B.D.,  64;  [1899]  2  a  B.  403;  69  I«.  J.  a  B. 
900;  81L.T.  296. 

33.  General  average— LosM  of  freigkL—Tti»  jJtsm- 
tiffi'  ship  was  chartered  to  carry  coal  from  Osrdiff 
to  Bnquimalt.  In  the  course  of  the  voyage  the 
coal  heated  to  such  an  extent  that,  if  the  vrnge  to 
Bsquimalt  had  been  oonturaed,  the  ship  and  oaigo 
would  have  been  burnt.  The  captain,  for  the 
safety  of  ship,  freight,  and  cargo,  pat  into  Buenos 
Ayres  and  discharged  the  coal.  It  was  foimd  to  be 
in  such  a  condition  that  it  oonld  not  be  reloaded 
and  carried  to  Bsquimalt  The  ooal  was  tfaerafdrs 
condemned  and  sold  at  Buenos  Ayres»  and  the 
voyage  to  Bsquimalt  wai  abandoned,  and  the 
chartered  freight  was  lost 

Held,  that  Sie  freight  had  n'^t  been  lost  m  such 
circumBtanoes  as  to  make  the  loss  the  subject  of 
general  averanre  oontribotum. — Ibxdai<b  v.  Ohisa 
T&ADSB8*  INSURANOK  Go..  Q.B.D.,  48;  [1899] 
2a  B.  356;  69  L.  J.  a  B.  783;  81  L.  T.  231. 

34.  Begisiration— Oeneral  lighthouse  fund— Fees- 
Merchant  Shipping  {Mercantile  Marine  Fund^  Act^ 
1898  (61  &  62  Vict.  c.  44),  «.  3,  Schedule  L— 
The  Merchant  Shipping  (MeroantQe  Marine  Fond) 
Act,  1898,  Schedule  L,  gives  a  scale  of  the  fees 
which  are  to  be  paid  on  the  transfer  of  British  shms 
"  according  to  the  gross  tonnage  represented  by  the 
ships  or  shares  of  ships  transferred."  Fifty-eight 
shares  in  a  ship,  each  share  being  one-stxty-f  omrUi, 
were  transferred  to  a  firm  by  twenty  diffnent  biDs 
of  sale. 

Held,  that  the  firm  was  lisble  to  pay  a  sepante 
fee,  according  to  the  scale,  on  tiie  tonnage 
renresented  by  the  shares  comprised  in  each  bill  of 
•  sale,  and  not  merely  to  pay  one  fee  upon  the  total 
of  the  tonnage  represented  by  all  the  shares  trans- 
ferred.—Habbowino  Steamship  Co.  v.  Toohst, 
Q.B.D.;  [1900]  2  a  B.  28;  69  L.  J.  a  B.  447; 
82  L.  T.  677. 

See  also  Admiralty.  1-7;  Conflict  of  Laws.  1; 
Conspiracy ;  Inland  Bevenue,  17 ;  Insurance,  4-18 ; 
Master  and  Servant,  15,  16 ;  Mortgage,  14. 

SHOP:— 

*  *  Puhlic-house  or  refreshment-house  * '  —  Hotel — 
** Domestic  servant" — Page-boy — Shop  Sours  Ad^ 
1892  (55  ft  56  Vict.  c.  62).  ss.  9,  10.— Any  plaoa  of 
business  having  a  public-house  licence  is  a  shop 
within  the  meanins  of  the  Shop  Hours  Aot»  1892. 
notwithstanding  that  it  is  an  establishment  whidi 
would  ordinaxuy  be  termed  a  hotel,  and  not  a 
public-house. 
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A  young  person  employed  as  a  pafi:e  and 
messenger  boy  in  snob  an  estoblishment  held  not  to 
be  wholl^r  employed  as  a  domestic  servant  within 
the  meaning  of  the  same  statute.— Sayoy  Hotbl 
Co.  V.  London  Coxtntt  Cottnoil,    Q,B,D,,  361; 

11900]  1    Q.  B.   665;    69  L.  J.   Q.   B.  274;    82 
i.  T.  56. 

SOLIOITOB:- 

1.  Charging  order  in  favour  of  KlicUor-^Applioa^ 
tion  to  discharge — Limit  of  time  for  application — 
Jurisdiction  to  make  charging  order — 8olieitor$  Act, 
1860  (23  &  24  Vict.  c.  127),  a.  28— BonArupfcy  Act, 
1883  (46  &  47  Vict.  c.  62),  «.  104.— Where  property 
has  been  **reooTered  or  presenred"  by  an  order  of 
the  Oourt  of  Appeal,  the  court  or  judge  of  first 
instance  which  hiu  seisin  of  that  order  when  it 
comes  down  to  be  enforced  is  equally  entitled  with 
the  Oourt  of  Appeal  under  section  28  of  the 
SoUoitors  Act,  1860,  to  make  a  charging  order  in 
favour  of  a  solicitor  on  the  property  so  recovered  or 
preserved* 

An  application  to  discharge  a  charging  order 
must  be  made  with  promptitude,  even  uthough  no 
wtepB  have  been  taken  to  enforce  the  charging 
order. 

Semble,  a  judge  sitting  in  bankruptcy  is  entitled 
in  that  capacity  to  make  a  charging  order  under 
section  28  of  the  Solicitors  Act,  1860. 

The  interpretation  put  upon  In  re  Suffleld  and 
WatU,  36  W.  B.  684,  20  Q.  6.  D.  693,  by  Yanghan 
Williams,  J.,  in  In  re  Wood,  Ex  parte  Fanehawe, 
[1897]  1  Q.  B.  314,  46  W.  B.  Dig.  166,  critidied 
and  questioned.  —  Dbaxin,  Bb,  Danibll,  Bx 
.  PABTB,  C.A.,  678 ;  69  L.  J.  a  B.  726 ;  82  L.  T. 
776. 

2.  Charging  order— CotU^Ptoperly  recovered  or 
preserved—SolicitorB  Act,  1860(23  ft  24  Vict.  c.  127), 
<•  28.— A  testator  devised  his  estate  to  his  wife  for 
life,  and  after  her  death  to  his  two  daughters,  of 
whom  one  was  legitimate  and  the  other  illegitimate. 
The  daughters  having  opposed  probate  of  the  ^vnll, 
an  action'  was  commenced  by  the  executor,  in 
which  the  will  was  upheld. 

^  Held,  that  the  solicitor  of  the  executor  was  en- 
titled to  a  charging  order  for  his  costs  on  the 
property  devisea,  as  being  property  preserved 
though  his  instrumentality. — TwxxD,  Bx  Pabiv, 
CA.,  4  ;  [1899]  2  Q.  B.  167;  69  L.  J.  Q.  B.  794 ; 
81  L.  T.  1. 

3.  Coitt—Solieitor  employed  at  a  fixed  ealary-- 
SoUoUorB  Act,  1870  (33  ft  34  Vict.  c.  28),  m.  4,  6. 
•»A  public  body  employed  a  solicitor  to  do  their 
legal  and  other  work  at  a  fixed  annual  salary.  The 
costs  of  the  public  body  in  leoal  proceedings  to 
which  they  were  a  party  havingbeen  ordered  to  be 
paid  to  them  bv  the  other  party  to  the  proceedings. 

Held,  that  u&ey  were  entitled  to  charge,  as  purt 
of  such  costs,  sums  in  respect  of  the  services  of  tneir 
solicitor,  provided  that  such  sums  did  not  exceed 
an  undue  proportion  of  the  solicitor's  saluy,  having 
regard  to  the  work  done. — Bjsfdkbbov  v.  Mbbthtb 
TtdfilOot7NOIL.Q.jS.2).,  332;  [1900]  1  a  B.  434; 
69  L.  J.  a  B.  336. 

4.  Costs — Taxation — Common  order-  Suppression 
of  material  faets-'Agreement  to  refer, — ^An  agree- 
ment was  made  to  pay  reasonable  and  proper  costs, 
and  a  bill  of  costs  was  delivered.  The  only  real 
question  was  whether  the  negotiation  fee  was 
properly  chargeable.  It  was  agreed  tn  refer  the 
question  to  the  OouncU  of  the  Law  Society,  and  a 
case  was  submitted  to  the  respondents  for  approval. 
The  respondents  said  they  would  have  altered  the 
case  by  stating  that  no  negotiati<3n  in  fact  took 


phne,  and  refused  -to  proceed  with  the  reference, 
and  obtained  the  common  order  to  tax.  For  the 
applicants  it  was  said  that  an  order  of  course  would 
not  have  been  made  if  the  agreement  to  refer  had 
been  disclosed.  The  respondents  said  that  only  a 
special  agreement  going  to  the  whole  bill  required 
to  be  mentioned,  not  an  agreement  as  to  one  item, 
even  if  such  an  agreement  was  in  fact  concluded. 

.  Held,  that  the  test  was  that  stated  in  In  re  (hdye, 
16  Beav.  264,  at  p.  267 :  Was  the  matter  omitted  of 
sufficient  moment  and  importance  to  require  grave 
consideration  or  discussion  P  Only  matters  of  real 
moment  and  importance  require  to  be  mentioned, 
and  the  fact  that  at  one  time  the  parties  intended 
to  refer  the  question  to  the  Law  Society  was  not 
.  such  a  matter. — CoUiYSB-BBiSTOW,  Bb,  Flxtoheb, 
Ex  PABTS,  ChJ).  North,  J. ;  81  L.  T.  110. 

6.  Costs— Taxation — Consolidated  salvage  stUts — 
Country  solicitor — Attendance  at  trial  in  London* — 
In  a  consolidated  salvage  suit  the  two  sets  of 
plaintiffs  were  at  issue  at  the  trial  as  to  the  merits 
of  the  services  performed  by  them  respectively,  and 
the  judge  at  the  trial  directed  that  the  costs  of 
two  counsel  should  be  allowed  to  both  sets^  of 
plainti£GB.  The  district  registrar,  upon  taxation, 
disallowed  the  costs  of  the  attendance  at  the  trial 
in  London  of  the  country  solicitor  to  that  set  of 
plaintifib  who  had  not  had  the  conduct  of  the  con- 
solidated suit.    Those  plaintifiis  appealed. 

Held,  tiiat  inasmuch  as.  the  judge  at  the  trial 
had  considered  it  reasonably  necessary  for  the 
elucidation  of  the  true  state  of  the  facts  that  both 
sets  of  plaintiiTs  should  be  represented  by  two 
counsel,  it  was  also  reasonably  necessary  that  the 
country  solicitor  should  be  m  attendance  at  the 
trial,  and  he  ought  to  be  allowed  the  costs  of 
attendance.—'*  Mbtbopous,"  The,  P.D.  A  Ad.D. ; 
81  L.  T.  236. 

6.  Coits — TaxaJtion — Paimr  dienJt — TaxaUon  of 
costs  in  House  of  Lords — LtahUity  to  costs  as  between 
solicitor  <md  pauper  client— E.  8»  G,,  1883,  ord.  16,  rr. 
22-31.— Where  a  solicitor  had  been  retained  by,  and 
acted  for,  a  successful  pauper  appellant  (since 
deceased)  in  the  House  of  tiords,  but  in  aocordanoe 
with  the  practice  in  the  House  of  Lords  as  laid 
down  in  Johnson  v.  Lindsay,  [1892]  A.  C.  110,  the 
respondent  in  the  House  of  Lords  was  not  liable 
forparty  and  party  costs, 

Held,  on  an  application  by  the  solicitor  against 
the  estate  of  his  decoMed  client  for  taxation  of  the 
costs  of  the  appeal  to  the  House  of  Lords— that  the 
evidence  showed  that  the  bargain  between  the 
parties  was  that  the  solicitor  diomd  charge  no  costs 
other  than  out-of-pocket  costs,  and  consequently 
that  that  was  tJl  tiie  soUoitor  was  entitled  to. 

Decision  of  Kekewich,  J.  (47  W.  B.  330,  [1899]  1 
Oh.  863),  reversed  on  the  facts.— Baphaxl,  Kb, 
Salomov,  Bx  pabiv,  C.A. ;  81  L.  T.  479. 

7.  Costs — Taxation — Sale  by  auction  in  lots — One 
title— Different  purchasers— *' Transaction"— Scale 
charge — Solicitorr  Bemuneration  Act,  1881  (44  ft  46 
Viet.  c.  i^)— Construction  of  OenertU  Order,  rr. 
1,  7,  8.— Where  real  estate  is  ordered  to  be  sold  and 
is  sold  by  auction  in  separate  lots  to  different 
purchasers  for  prices  under  £100,  with  one  title 
common  to  all  the  lots,  the  solicitor  engaged  to 
carry  out  the  ssle  is,  imder  rule  8  of  Schedule  I. 
^art  I.)  of  the  Qeneral  Order  under  the  Solicitors' 
Bemuneration  Act,  1881,  entitled  to  the  remunera- 
tion of  a  minimum  fee  of  £3  for  deducing  title  and 
perusing  and  completing  the  convevance  in  respect 
of  each  sale  of  a  lot,  ea^  such  sale  being  a  **  trans- 
action "  within  the  meaning  of  the  rule. — ^Thomas, 
Bx,  Bviira  t;.  GmmriHB,  ChJ).  BHrUng,  J.,  299; 
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[1900]   1  Oh.  464;    09  L.  J«  Oh.  219;  82  L.  T. 
106. 

8.  CwU — Taaaiwii — BhovGkifind  nates  of  widenee^ 
Patent  action, — On  the  trial  of  a  patent  action  it 
was  agreed  in  court,  with  the  sanction  of  the 
judge,  that  a  shorthand  note  should  be  taken  of 
the  e^denoe  and  used  at  the  trial  as  the  authentic 
record  of  the  evidence,  the  eraense  bcong  shared 
equally  between  the  parties  in  the  first  instance. 

Held,  that  the  solicitor  of  the  defendant  company 
was  entitled  to  be  allowed  on  taxation  as  against 
his  client  the  expenses  of  the  shorthand  note, 
which  the  solicitor  had  paid. 

In  re  Blyth  A  Famhawe,  31  W.  B.  283,  10 
Q.  B.  D.  207,  discussed.— OsMOiTD  v.   Mutual 

OyOLK   MABTUFAOTUBIKa  AND   SUPPLY  Oo.,    (7.-4., 

126  ;  [1899]  2  a  B.  488;  81  L.  T.  264. 

9.  CotiU — TaaxUion — TranaUsHons  made  in  office. 
— Oertain  letters  and  legal  documents  necessary  to 
the  conduct  of  an  administration  action  were  trans- 
lated into  English  from  French  by  competent 
clerks  in  a  sohcitor's  office.  On  the  taxation  of 
the  bill  of  costs,  the  taxing-master  disallowed  the 
the  charges  for  translation. 

Held,  that  the  taxing-master  must  allow  reason- 
able costs  for  the  translation  of  such  documents 
as  had  been  used  and  entered  as  read  in  the  orders 
of  the  court.— BowiBS,  Bb,  Strathmobb  (Easl) 
V.  Vahe,  Ch.D.  CozenS'Hardy,  J.,  604;  [1900]  2 
Oh.  261 ;  69  L.  J.  Oh.  644 ;  82  L.  T.  673. 

10.  Ooet8'-'Ta(Joation--Tru$tee-^  Application  by 
cestui  que  tuut—Twelve  months  after  payment^ 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  ss.  39,  41.— 
The  power  of  the  court  to  make  an  cnrder  for  taxa- 
tion of  a  trustee's  bill  of  costs  under  section  39  of 
the  Solicitors  Act,  1843,  is  purely  discretionarv, 
and  is  not  controlled  bv  section  41.  Such  a  bill 
may  therefore  be  orderea  to  be  taxed  though  paid 
more  than  twelve  calendar  months  before  the 
application  by  the  cestui  que  fru«<.— Wellbobnb, 
Bk,  Ch.D.  Keieewich,  /.,  376;  [1900]  1  Oh.  867  ;  69 
L.  J.  Oh.  462;  82  L.  T.  376. 

11.  Married  tooman-^Confidentialrekaumr^BeneJU 
to  solicitor's  son-'Independent  advice^ConftmuxHon. 
— A  person  who  enters  into  a  transaction  which  has 
the  effect  of  benefiting  the  solidtor  employed  or 
members  of  his  family  cannot  be  bound  by  such 
transaction  unless  he  or  she  has  had  independent 
advice. 

By  a  deed  executed  in  1890  property  was  settled 
on  thists  in  favour  of  a  husbuid  for  life,  then  for 
his  wife  for  life,  then  as  the  husband  and  wife 
should  jointly  appoint,  and,  in  default  of  such  joint 
appointment,  as  the  survivor  should  appoint,  with 
an  ultimate  remainder  as  to  one  moie^  for  one  of 
the  trustees  of  the  deed,  and  as  to  the  other  moiety 
for  the  son  of  another  trustee. 

In  1891,  by  a  subsequent  deed,  the  wife's  life 
interest  was  cut  down  to  an  interest  during  widow- 
hood*  and  the  funds  were  settled  to  go  on  trust  as 
the  husband  alone  should  appoint,  and  in  default 
(exdludixLg  the  power  of  appointment  in  the  wife  if 
she  survived  her  husband)  upon  the  trusts  of  the 
deed  of  1890. 

By  a  third  deed  in  1894  (made  after  the  death  of 
the  husband,  who  never  exercised  his  power  of 
appointment)  the  wife's  life  interest  was  restored 
to  her,  and  in  all  other  respects  the  deed  of  1891 
was  confirmed. 

All  three  deeds  were  prepared  by  the  solicitor  of 
the  husband,  who  was  one  of  the  trustees  of  the 
deed  of  1890,  and  whose  son  benefited  under  that 
deed.    He  explained  the  effect  of  the  deeds  to  the 


wife,  but  she  had  no  independent  advice,  and  it 
was  never  pointed  out  to  her,  either  hv  the  solicitor 
or  by  anyone  else»  that  she  ought  to  have  indepsn- 
dent  advice. 

Held,  that,  under  the  drcumstances,  the  rale  of 
law  laid  down  in  Huyuenin  v.  Basctey^  14  Yea.  273, 
applied,  and  the  transaction  must  be  set  aside. 

Decision  of  Oozens-Hardy,  J.  (on^  p.  26,  [1899] 
2  Oh.  678),  reversed.— Babbon  v.  Wellib,  C^., 
679;  [1900]  2  Oh.  121 ;  69  L.  J.  Oh.  632 ;  82  L.  T. 
729. 

12.  Pradice — Unstamped  documents — Underiakuig 
to  stamp— Stamp  Act,  1891  (64  &  66  Ftet.  &  39),  s.  14. 
— ^Where  a  soucitor  undertakes  at  the  hearing  to 
have  a  document  stamped,  such  an  undertaking  is 
properly  given  by  the  solicitor  and  not  by  tiie 
client,  and  is  a  personal  undertaking  of  the 
solicitor,  and  will  be  enforced  against  him  by 
attachment.  —  Ooolgabdib  Qold  Fields,  Rb, 
FLEMlNa,  Ex  FABTB,  Ch,D,  Coscns-Hardy,  J., 
461 ;  [1900]  1  Oh.  476 ;  69  L.  J.  Oh.  216 ;  82 
L.  T.  23. 

13.  Principal  and  agent—BevooaUon  of  authority 
hy  dissolution  of  defendant  company — Notice  of 
revocation — LiaMlity  of  solicitor  to  pay  plaintijTs 
costs— Companies  Act,  1862,  «.  143.— A  oompany  had 
been  dissolved  by  reason  of  the  expiration  of  three 
months  from  the  repstration  of  the  return  made 
by  tile  voluntary  l^uidator,  to  the  Begistrar  of 
Joint-Stock  Oompanies  under  section  143  of  the 
OomiHmies  Act,  1862. 

Subsequent  to  the  dissolution  of  the  company,  an 
action  agamst  the  company,  which  had  been  com- 
menced before  the  dissolution,  came  on  for  trial. 
On  the  16th  of  March,  the  daj  of  the  trial,  the 
solidtOT  of  the  company  was  mf ormed  that  the 
final  meeting  had  taken  place,  but  he  did  not  nse 
due  diligence  to  ascertain  whJether  the  company 
was  dissolved.  Judgment  was  given  against  the 
company. 

Held,  that  the  solicitor  of  the  compaay  was  liable 
to  pay  costs  as  from  the  16th  of  March. 

Whiteley  Exerciser  {Limited)  v.  Gamaye,  47  W.  B. 
296,  [1898]  2  Oh.  406,  distinsroished.— Salton  v. 
Nbw  Bbbstok  Oyolb  Oo.,  Ch.D.  Stirling,  «r.,  92; 
[1900]  1  Oh.  43;  69  L.  J.  Oh.  20;  81  L.  T.  437. 

See  also  Mortgage,  2,  9 ;  Practice,  9,  21,  29,  30, 
61 ;  Settlement,  6. 

SOUTH  AUSTBALIA,  LAW  of  :— 

Covenant — Constrtsttion—  **  Intent  to  evade  payment 
of  duty  " — South  Australian  Succession  Duties  Act, 
1893,  M.  16,  17.'-Deoeased  in  his  lifstime  oove- 
nanted  to  pay  £200,000  to  his  children  with  intenst 
at  1}  per  cent  per  annum,  the  debt  being  payable 
at  calf;  he  regularly  paid  the  interest,  Imt  no 
portion  of  the  capitaL 

Held,  that  the  covenant,  in  absence  of  evidence  to 
the  contrary,  conferred  on  the  children  complete 
ownership  of  the  debt  and  was  a  non-teatamflntaiy 
disposition  of  prcnperty  within  section  16  of  tiia 
South  Australian  Succession  Duties  Act,  189S,  and 
not  subject  to  duty  under  section  17,  as  the  deceased 
died  more  than  three  months  thereafter. 

Hdd  further,  that  it  was  not  chargeable  with 
double  duty  under  section  27  as  made  "  with  inteol 
to  evade  the  payment  of  duty  hereunder,"  in  the 
absence  of  evidence  of  some  device  or  oontdvaaoe 
for  that  purpose.— Sdocs  v.  Bbqibtbab  of  Pbo- 
batbs,  P.C.  ;  [1900]  A.  0.  323;  69  L.  J.  P.  0.  61; 
82  L.  T.  433. 

SPEOIFIO  PEBFOBBiANOB.-See  Landlord  and 
Tenant,  17 ;  Vendor  and  Purchaser,  16,  16,  24-27. 
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STAMP  AOTS.— See  Inland  Berenue,  22-32. 

STATUTE  :— 

ConUrtiction—PermiMive  or  imperative—Water— 
Bights  of  adjoining  proprietors— irrigation— Negli- 
gence—Common  law  rights.— When  the  statatorj 
proviaions  enabling  a  proprietor  to  irrigate  his  land 
irom  external  souroea  are  permissiye  merely,  the 
right  of  action  of  neighbouring  proprietors  for 
injury  done  to  their  lands  oonsequent  upon  any 
such  irrigation  are  preserved;  and  this  is  so  though 
the  injury  was  not  oocasioned  by  the  negUgenoe  of 
the  irrigator.— Oanadian  Paoipio  Eailwat  Co.  v. 
Parkb,  P.O.,  118;  [1899]  A.  0.  635;  81  L.  T.  127. 

STOCK  EXCHANGE:— 

1.  Defaulter— Assets— Official  assignee  —  Eight  to 
sue —Stock  Exchange  Rules, — Bule  176  of  the  Bules 
of  the  Stock  Exchange,  which  says  tiiat  the  official 
assignee  shall  collect  the  assets  of  a  defaulting 
member,  applies  to  all  his  assets  without  any  limita- 
tion. The  official  assignee  is,  by  virtue  of  the  rule, 
in  the  position  of  an  equitable  assignee  of  the  assets, 
and,  if  he  has  allowed  the  defaulting  member  to 
sell  any  of  the  assets  as  his  agent,  he  can  recover 
the  price  from  the  purchasers. 

Tonikins  v.  Saffery,  26  W.  E.  62,  3  App.  Oas.  213, 
considered.— EiGHABDSON  v.  Stosmont,  C,A.,  461 ; 
[1900]  1  Q.  B.  701 ;  69  L.  J.  Q.  B.  869 ;  82  L.  T. 
316. 

2.  Principal  and  agent— Broker  lumping  several 
orders  in  one  contract— Liability  of  principal  to 
jobber  on  default  of  broker— Stocic  Exchanqe  Bules,  r. 

177.— Defendant  employed  a  firm  of  brokers  on 
the  Stock  Exchange  to  purchase  for  him  shares  in 
a  certain  undertwng,  and  instructed  them  to 
*'carry  over"  210  of  these  shares  to  the  next 
account.  The  brokers,  having  orders  from  other 
clients  for  shares  in  the  same  undertaking,  pur- 
chased by  a  single  contract  in  their  own  name  360 
of  these  shares  for  the  next  account  from  the 
plaintifft,  who  were  jobbers  on  the  Stock  Exchange, 
and  they  apportioned  in  their  books  210  of  these 
shares  to  the  defendant.  Before  the  next  settling 
day  the  brokers  were  declared  defaulters  on  the 
Stock  Exchange,  and,  in  accordance  with  the  rules 
of  that  body,  their  transaction  with  the  plaintiffs 
was  closed  by  the  official  assignee,  the  price  of  the 
shares  being  fixed  at  the  price  then  current.  Plain- 
tiffs, having  ascertained  that  the  brokers  were 
acting  for  defendant  as  regarded  the  210  shares, 
tendered  those  shares  to  mm,  and,  on  his  refusal 
to  take  them,  sold  them  on  the  settling  day  and 
daimed  from  the  defendant  the  difference  between 
the  contract  price  and  the  seUins  price. 

Held,  tiiat,  since  the  brcucers  had  lumped 
defendant's  Older  with  the  orders  of  other  dieots, 
and  had  contracted  in  a  sinele  transaction  with 
plaintiffs  for  the  purchase  of  a  larger  number  of 
shares  than  they  were  authorized  to  purchase  for 
defendant,  no  such  contractual  relation  existed 
between  i^aintiffs  and  defendant  as  would  support 
the  action. 

Effect  of  rule  177  of  the  Stock  Exchange  Bules 
discussed.- Bbokhubon  ft  Gibbs  v,  "Bamblxt, 
Q.B.D. ;  [1900]  2  Q.  B.  18 ;  69  L.  J.  Q.  B.  431 ;  82 
L.  T.  469. 

3.  Principal  and  argent  —  Default  of  broker  — 
Liabilility  of  client  to  jobber — Privity  of  contract. — 
The  defendant  employed  a  broker  to  purchase  for 
him  certain  shares  on  the  Stock  Exchange,  and 
afterwards  directed  him  to  "  carry  over  "  the  diares 
to  the  next  account.  The  broker,  in  accordance 
with  the  regulations  of  the  Stock  Exchaiu;e,  pur- 
chased the  smuras  in  his  own  name  from  the  puintiffS) 


who  were  jobbers  on  the  Stock  Exchange,  and 
aftervrards  carried  over  with  them  the  same  shares. 
The  defendant's  name  was  not  disclosed.  Before 
the  next  settling  day  the  broker  was  dedared  a 
defaulter  on  the  Stock  Exchange,  and  in  accordance 
with  the  rules  of  that  body  his  contract  with  the 
plaintiffs  was  dosed,  and  the  plaintiffs  took  baok.the 
shares  at  a  price  fixed  by  the  official  assignee  of  the 
Stock  Exchange,  and  known  as  the  '*  hammer 
price."  The  plaintiffs,  having  ascertained  that  the 
broker  was  acting  for  the  defendant  in  tins  transac- 
tion, called  upon  him  to  take  up  the  shares.  He 
declined  to  accept  any  responsibility  for  them ;  and 
the  plaintiffii  thereupon  at  once  sold  the  shares  for 
the  oest  price  then  obtainable,  and  sued  the  de- 
fendant for  the  difference  between  the  price  at  which 
the  shares  had  been  carried  over  and  that  at  which 
they  had  sold  them. 

Held,  that  the  defendant  was  liable  for  this 
amoimt,  and  not  merely  for  the  difference  between 
the  price  at  wluch  the  shares  were  carried  over  and 
the  *'  hammer  price." 

Dictum  of  Kennedy,  J.,  in  Beckhueon  dk  CUbbs  v. 
Hamblet,  [1900]  2  Q.  B.  18,  followed  and  approved. 
— AWDBESON  V.  Bbabd,  Q.B.D.  ;  [1900]  2  Q.  B. 
260;  69  L.  J.  Q.  B.  610;  82  L.  T.  714. 

4.  Stockbroker — Continuation  account— Death  of 
principal— Contracts  for  sale  and  repurchase  after 
death — Liability  of  stockbroker  for  loss. — Where  a 
stockbroker  having  a  continuation  account  with  a 
client,  on  the  death  of  the  client,  instead  of  dosing 
the  accoimt  immediatdy,  upon  his  own  authority 
enters  into  a  fresh  continuation  and  ultimately 
effects  a  sale  of  the  securities  at  a  loss,  he  is  liable 
for  the  loss  so  incurred. — OyBBWBa,  Bb,  Haas 
V.  DuaANT,  Ch.D.  Byrne,  J. ;  [1900]  1  Ch.  209 ;  69 
L.  J.  Ch.  266;  81  L.  T.  776. 

See  also  Bankruptoy,  21,  28. 

SUNDAY:— 

Sunday  trading — Barber— Words  ejusdem  generis 
^Lord^s  Day  Observance  Act,  1676  (29  Car.  2,  o.  7), 
s.  I. — A  barber  is  not  within  29  Car.  2,  c.  7. — 
Pauoeb  V.  Snow,  Q.B.D.,  361 ;  [1900]  1 Q.  B.  726; 
69  L.  J.  Q.  B.  366  ;  82  L.  T.  199. 

TELEOBAPH:- 

1.  Prohibition — Laying  wires  or  tubes  under  a 
strsit— Jurisdiction  of  highway  authority — **  Differ^ 
ence  ** ^-Former  jurisdiction  of  stipendiary  magistrate 
or  county  court  judge  to  arbitrage — Telegraph  Act, 
1878  (41  ft  42  VicL  c.  76).  ss.  8,  4— Telegraph  Act, 
1892  (66  ft  66  Vict.  c.  69),  s.  6.— By  the  Telegnph 
Act  of  1892  the  statutory  power  which  a  stipendiary 
magistrate  or  county  court  judge  had  to  hear  and 
determine  an  appeal  from  the  refusal  of  a  highway 
authority  to  permit  a  tdegraph  company  licensed 
by  the  Postmaster-Qeneral  to  oreak  up  a  street  for 
the  purpose  of  laying  wires  or  tubes,  has  been 
resdndea ;  and  the  increased  power  given  to  such 
local  authorities  by  that  Act  to  veto  the  laying 
down  of  wires  or  tubes  under  any  street  within 
their  district  is  now  finaL— National  Tklbphoitb 
Co.  V.  TuNBBiDOS  Wells  (Mayob),  Q.B.D.,  686. 

2.  TelepJtone  company— Public  street— Licence  from 
Postmaster^Oeneral-Bight  to  lay  wires— Power  to 
open  street — Consent — Person  liable  for  repair— 
Tramway  company— Telegraph  Act,  1863  (26  ft  27 
Vict.  c.  112).  ss.  10,  12,  13—Tramways  Act^  1870 
(33  ft  34  Vict.  c.  78),  ss.  28,  32.— A  telephone 
company,  acting  under  a  licence  from  the  Post- 
master-Gheneral  pursuant  to  the  Tdegraph  Acts, 
1863,  1878,  and  1892,  need  not  obtain  the  previous 
consent  of  a  tramway  company  before  proceeding 
to  break  open  a  street  or  pablio  road  on  which 
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tramway  lines  are  laid  for  the  purpose  of  laying 
telephone  wires,  even  though  the  tramway 
oompwy  is  liable  for  the  repair  of  that  street  or 
public  road. — Bbistol  Tbahways  and  Oabkiaqs 
Co.  V.  National  Tblbphowb  Co.,  Ch.D.  NoHh,  J. ; 
[1899]  2  Ch.  282 ;  80  L.  T.  838. 
•  See  also  Oontraot,  17. 


-See  Local  Goyemment,  24 ;  Tele- 
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graph,  2. 

TOLL:— 

FtivcUe  carriage  of  officer  on  diUy —Exemption — 
Army  Ad,  1881  (44  &  46  Viet  c.  68),  «.  143.— A 
private  carriage  used  by  an  officer  on  duty,  in 
respect  of  which  he  is  in  receipt  of  no  allowance,  is 
not  a  carriage  employed  in  her  Majestjr's  military 
service  so  as  to  be  exempt  from  tolls  within  section 
143  o!  the  Army  Act,  1881. — Ckaiq  v.  Xigholas, 
Q.B.D. ;  69  L.  J.  Q.  B.  608 ;  82  L,  T.  766. 

See  also  Bicycle ;  Market,  2,  3. 

TBADB-MABE  :— 

1.  Disclaimer — Old  and  new  marks — Patents,  <fcc., 
Acts,  1883  (46  &  47  Vict.  c.  67),  s.  62,  sub-section  2 ; 
s.  64,  suh'Seetion2  ;  «.  74 ;  1888  (61  ft  62  Vict.  c.  60), 
M.  10-16. — If  application  for  registration  of  an  old 
trade-mark  has  to  be  made  under  sub-section  2  of 
section  64  of  the  Patents,  ftc.  Act,  1883,  as  amended 
by  the  Act  of  1888,  tiiere  is  no  distinction  in 
reference  to  disclaimer  between  new  marks  and  old 
marks. 

^  Where,  under  section  62,  sub-section  2,  applica- 
tion is  made  to  register  a  trade-mark  which  was 
used  by  the  applicant  or  his  predecessors  in  business 
before  the  13th  of  August,  1876,  it  is  not  necessary 
in  the  application  to  state  the  names  of  the  members 
of  the  firm  for  the  time  beins  since  the  alleged  first 
user,  nor  even  to  insert  &e  words  *'and  their 
predecessors  in  business,  members  of  the  firm  for 
the  time  being."— Wbioht.  Cbo88LEY,  ft  Go.'s 
Afflioatiok  and  Boyal  Bakinq  Powdeb  Oo. 
op  New  Youk,  Bb,  Ch.D.  Byrne,  J. ;  [1900]  2  Oh. 
218;  69  L.  J.  Oh.  689. 

2.  Merchandize  marks— Auctioneer—Sale  of  china 
— Suggestion  as  to  forged  mark— Merchandize  Marks 
Act,  IB%7,  s»  2,  (2)  (c). — An  auctioneer,  haying  a 
suspicion  that  Dresden  china  sent  to  him  as  genuine 
to  be  put  up  for  sale  bore  a  forged  trade-mark, 
told  the  bidders  that  he  sold  the  lot  "  for  what  it  is," 
thereby  suggesting  suspicion  as  to  its  genuineness 
in  the  minds  of  the  buyers. 

Held,  that  the  auctioneer  acted  innocently  within 
section  2,  sub-section  2  (e),  of  the  Merchandise 
Marks  Act,  1887.— Ohbibtib  v.  Ooopeb,  Q.B.D. ; 
69  L.  J.  a  B.  708. 

3.  Merchandize  marksSale  of  goods— Trade 
description  —  Imvilied  rmreseniation.  —  Appellant 
asked  for  two  batf-pounos  of  tea  at  respondents' 
shop.  The  salesman  took  two  padketo  off  the 
counter,  wrapped  them  in  paper,  and  handed  them 
to  the  appellant,  who  paid  for  them.  The  appellant 
afterward  found  that  though  each  packet,  mdud- 
ing  its  paper  wrapper  weighed  more  tiian  a  half- 
pound,  the  tea  in  each  packet  weighed  less  thm 
half  a  pound.  Upon  each  packet  was  a  printed 
statement  that  its  weight,  including  the  wrapper, 
was  half  a  pound. 

Held,  tlukt  the  handing  oyer  of  the  packets  by 
the  salesman  to  the  appellant,  who  had  adced  for 
a  greater  weight  of  tea  than  the  jMickets  in  fact 
contained,  did  not  amount  to  a  false  trade  descrip- 
tion of  the  foods  so  as  to  bring  the  case  within  the 
proyiflions  of    section  2,  sub-section  2  (c),  of  the 


Merchandise   Marks   Act,    1887.  ^  LANGunr     v. 
BoiCBAY  Tha  Oo.,  Q.B.D. ;  69  L.  J.  a  B.  762. 

4.  Bectifioation  of  register— Mark  registered  under 
Patents,  Designs,  and  Trade-Marks  Act,  1888  (46  ft 
47  Viet.  c.  67) — Order  to  expunge  simply — Not  subfed 
to  application  to  amend, — Semhle,  leave  should  not 
now  oe  ^van  to  amend  a  bad  trade-mark,  wfaidi 
was  originally  registered  under  the  Act  of  1883. 

The  court  r^e^ed  theowner^s  contention  that  an 
order  to  expunge  his  mark,  which  had  been  regis- 
tered under  the  Act  of  1883,  should  only  be  made 
subject  to  an  application  to  amend  being  made  by 
him  within  a  reasonable  time,  but  made  an  order 
to  expunge  the  mark  absolutely. 

In  re  Wais'  Trade-Mark,  [1893]  2  Oh,  262,  41 
W.  B.  Dig.  262,  not  followed.— DAY  v.  BnJEY, 
Oh.D.  BuMey,  J.,  666. 

5.  Begistration  —  Invented  word  —  Patents.  Ac. 
Ads,  1883  (46  ft  47  Vid.  c.  67),  s.  64;  1888  (61  ft 
62  Vid.  c.  60),  s.  10  [d).—To  be  registered  as  a 
trade-mark,  an  "invented  word"  need  not  be 
absolutely  new,  or  invented  for  the  purpose. 

ThA  word  '*  Taobytype  "  had  been  used  as  part  of 
the  name  of  a  foreign  company  who  had  advertised 
and  mad«  communications  of  patentM  ioventioiis 
in  their  own  namn  in  England.  An  English  com- 
pany were  allowed  to  register  the  word  "  Tachy- 
type"  as  a  trade-mark. —LnroTYPB  Oompany's 
Tkadb-Mabx,  Bb,  Ch.D.  Cossens-Sardy,  J. ;  [1900] 
2  Oh.  238 ;  82  L.  T.  794. 

6.  Begistration  —  Invented  word — "  Savonol**— 
Infringement — Bedification — Begistered  five  years — 
Certificate  of  right  to  exdueive  user — Patents,  Ac, 
Ad,  1883  (46  ft  47  Vid.  c.  67),  «.  77a.— The  word 
"SavonoV'  being  meaninglflss,  is  an  "invented 
word,"  and  as  su<m  is  capame  of  being  registered  as 
a  trade-mark  for  soaps,  notwithstanding  that  the 
French  word  "savon"  had  been  used  for  many  yean 
in  the  soap  trade.  Evenif  "  Savonol"  does  sunest 
"savon"  and  "soap,"  it  is  only  a  oovart  or  dolfal 
allusion  to  the  character  or  quality  of  the  goods,  and 
may  still  be  an  "  invented  word."  A  meanin^ess 
affix  like  "ol"  is  distinguishable  from  sach 
terminations  as  "  ette  "  and  "  ine,"  which  indioate 
resemblance. 

Eastman* s  Photographic  Materials  Oo.  v.  Comptroller' 
General  of  Patents,  47  W.  B.  162,  [1898]  A.  0.  671, 
commented  on. 

Where  a  motion  to  rectify  the  register  by  the 
removal  of  a  trade-mark  more  than  five  years  old  is 
heard  together  with  an  action  for  infringement  of 
the  trade-mark  as  one  matter,  the  court  has  power 
under  section  77a  of  the  Patents,  ftc,  Act,  1883,  to 
ffrant  a  certificate  that  the  right  to  the  exdnsive  nae 
has  come  in  question.— Fdcld  v.  Waqel  Synbicatb, 
Fibld*s  Tradb-mabk,  Bb,  Ch,D.  Bucklw,  J.,  390; 
[1900]  1  Oh.  661 ;  69  L.  J.  Oh.  366 ;  82  L.  T.  231. 

7.  Begistration  —  Non-user  —  Non-appearasiee  <^ 
proprietor — Bemoval  from  register — Service  abroad  of 
notice  of  motion. — A  word  was  registered  as  a  trade- 
mark in  1891  upon  the  instructions  and  in  the  name 
of  an  American  giving  Ohicago  as  his  address,  wUh 
the  name  and  actress  of  an  BSnglish  firm  of  patent 
agents  as  his  address  for  service.  In  1899  an 
American  company  applied  for  the  registrataon  of 
the  same  word  as  their  trade-mark,  they  having 
used  it  for  a  long  time  in  America  and  itao  mora 
recently  in  England.  This  application  was  objected 
to  by  the  comptroller,  in  view  of  the  previous 
registration.  Thereupon  inquiries  were  instatnted 
by  the  company,  the  result  of  such  inquiries  bensg 
that  the  registmd  proprietor  could  not  be  found  to 
have  ever  used  the  maxkr  or  done  any  boainsBi 
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.  either  in  Amerioa  or  jn  England ;  that  he  oonld  not 
be  traced  in  Chicago  or  eke  where;  that  letters 
.  addressed  to  him  at  Chicago  were  retomed  through 
the  Dead  Letter  Office ;  and  that  the  patent  agents 
named  as  the  address  for  seryioe  could  give  no 
information  with  respect  to  him.  The  company 
then  gave  notice  of  motion  to  rectify  the  reg^ter  by 
expungiog  the  mark,  and  left  a  copy  of  this  notice 
at  the  address  for  service  and  sent  another  copy  of 
it  in  a  registered  packet  to  ChicM^,  accompanied  by 
a  letter  as  directed  m  In  re  Oompagnie  GhkSraU 
cPEatuD  Min^raUa  et  de  Bains  de  Mer,  40  W.  B.  89, 
[1891]  3  Oh.  461. 

On  proof  of  these  facts,  and  the  registered  pro- 
prietor not  appearing,  tiiough  more  than  twenty- 
eight  days  had  elapsed  since  the  dispatch  of  the 
packet  and  letter  to  Chicago. 

Held,  that  the  mark  should  be  ex^xmgodi, — 
AsHTON's  Tbabb-Mask,  Rb,  ChD.  Stirling,  J., 
389. 

8.  Begisircaion  —•**  8t  Byihad  "  —  Qeographieal 
name-^  Ducriptive  name  —  ^ancy  word  —  FatenUt 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Viet. 
c.  57),  ss.  64  f  1)  (c)  (2),  74  (a).— The  company  had 
registered  under  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  as  their  trade-mark  a  label  upon 
which  the  words  **  St.  Baphael "  appeared  several 
times.  On  tiie  application  by  a  rival  company  to 
have  this  mark  removed  from  the  register  unless  a 
disclaimer  of  the  said  words  was  entcfed. 

Held,  that  the  words,  being  contained  in  a  dis- 
tinctive label,  registered  as  a  whole  under  the  Act 
of  1883,  need  not  be  disdaimed  under  section  74, 
inasmuch  as  they  formed  a  part  of  the  labd  and 
were  not  additions  to  it* 

Decision  of  Kekewich,  J.  (47  W.  B.  407),  affirmed. 
— OiJBMEVT  BT  CiB.'s  Tbade-Mask,  Bb»  C.A.,  67 ; 
[1900]  1  Ch.  114 ;  69  L.  J.  Oh.  62 ;  81  L.  T.  400. 

TBADE  NAME:— 

1.  Defendant  using  his  own  name^SaJe  of  same  to 
a  company  ^Imitaiion — Tendency  to  deceive — Fraud. 
— A  trader,  if  he  is  honesUy  canying  on  a  business 
in  a  particular  article,  cannot  be  restrained  from 
using  his  awn  real  name  in  connection  with  that 
business,  because  an  old-established  trader  of  the 
same  name  has  made  a  reputation  in  a  similar  but 
distinct  article. 

The  plaintiffs  had  long  made  and  sold  meat  juice, 
put  up  in  bottles,  and  lued  chiefly  by  invalids,  and 
known  on  the  market  by  various  titles,  including 
•<  Valentine's  *'  simply.  The  defendant  invented  a 
method  of  putting  up  soHd  meat  extract  in  the 
form  of  portable  ^obnles,  chiefly  used  by  travellers. 
Before  any  sales  he  sold  his  invention  and  the 
goodwill  of  the  business  "  being  created "  to  the 
•  defendant  company,  bearing  his  name. 

Held,  that  an  action  for  mjunction  must  fail,  as, 
although  there  were  features  of  suspicion,  want  of 
good  faith  on  the  part  of  the  defendants  was  not 
established  either  in  the  inception  of  the  business  or 
in  the  sale  to  tiie  company. — ^VALBNTnni's  Meat 
Juicx  Co.  V.  YAJ^BBmm'B  Bxt&aot  Co.,  Gh.D. 
Stirling,  J.,  127. 

2.  Right  to,  injuneUon — OolouraJik  imitation  of 
mme—lVhat  constitutes  false  representation.-'The 
appellant  company,  being  the  transferee  of  the 
assets  and  goodwiJl  of  the  dissolved  Sabiston  and 
litiiographio  and  Publishing  Co.,  sued  to  restrain 
the  i^espondent  from  carrying  on  business  under  the 
name  of  the  Sabiston  Lithographic  and  Publishing 
Com  or  any  other  name  so  framed  as  to  lead  to 
the  belief  that  his  business  was  in  succession  to  that 
of  the  disiolved  company. 


Held,  that  the  respondent  had  no  right  so  to 
represent,  but  that  there  was  no  evidence  that  he 
had  done  so,  and  that  the  appellants  were  not 
entitled  to  an  injunction  against  the  mere  use  of 
the  name.  —  Moivtbbal  Lithoosafhic  Co.  v. 
Sabmtof,  F.C;  [1899]  A.  C.  610;  81  L.  T.  136. 

3.  Same  nam&^^Chods  of  some  class — Misleading 
the  public — InjuneUon. — In  1895  J.  ft  J.  Cash,  an 
old  firm  at  Coventry,  was  converted  into  a  limited 
company,  J.  ft  J.  Cash  (limited),  of  which  the 
defendant  Joseph  Cash  was  one  of  the  directors. 
He  retired  in  1898,  and  set  up  in  the  same  dass  of 
business  at  Coventry  as  Joseph  Cash  ft  Co. 

Held,  that,  notwithstanding  the  defendant's  sur- 
name happened  to  be  Cash,  he  was  not  entitled  to 
sell  his  goods  in  a  manner  calculated  or  likely  to 
mislead  or  deceive  the  pubUc  into  the  belief  that 
the  business  of  the  defendant  or  the  goods  manu- 
factured by  him  were  the  business  of  and  goods 
manufactured  by  the  plaintifEs.  Injunction  granted. 
—Cash  v.  Cash,  C7A.2).  Kekewich,  J. ;  82  L.  T.  666 

TRADE  UNION  :- 

1.  Strike  and  lock-out--'*  Watching  or  besetting** 
— Interlocutory  injunction — Conspiracy  and  Ftotec- 
tion  ofFtoperty  Act,  1876  (38  ft  39  Ftrf.  c.  86),  sub- 
section 3,  1  ^Practice— Joinder  of  parties —B.  S.  C, 
ord»,  16,  rr.  1,  4,  ll.^The  eignt  defendants,  who 
were  officials  of  various  trades  unions,  met  men 
who  had  been  brought  over  by  the  pUintifb  under 
contracts  from  Irdand  to  replace  workmen  on 
str&e,  at  the  railway  station  of  theor  destination, 
and  persuaded  many  of  them  to  leave  the  place  or 
to  refuse  to  work  for  the  plaintifiEi.  The  seven 
plaintiffs  were  several  master  builders  and  members 
of  a  master-builders'  association. 

Held,  (1)  that  the  action  was  properly  con- 
stituted, since  the  seven  plaintiffs  were  suing  the 
eight  defendants  on  one  and  the  same  series  of 
transactions  and  to  determine  a  question  of  com- 
bination; (2)  that  the  aots  complained  of  in  two 
out  of  the  eight  cases  were  a  "watching  or  be- 
setting "  within  the  meaning  of  section  7  of  the 
Conspuaoy  Act,  1876;  and  an  injunction  was 
granted  in  those  two  cases  accordingly. 

Chamock  v.  OouH,  47  W.  B.  633,  [1899]  2  Ch,  35, 
followed.—WALTBB8  V.  Qbeen,  Ch.D,  Stirling,  J., 
23 ;  [1899]  2  Ch.  696 ;  81  L.  T.  161. 

2.  Trade  comhination—Circular—Interference  with 
business—Inducing  persons  not  to  deal  toith  the  plain- 
tiffs.—A  statement  of  daim  in  effect  stated  that 
the  defendants,  in  combination  with  others,  had 
maliciously  interfered  with  the  plaintiff^  in  carrying 
on  their  business  by  issuing  a  oiroolar  asking 
persons  not  to  deal  with  them. 

It  was  alleged  that  the  intention  of  ihe  defendants 
and  other  signatories  to  the  circular  was  to  induce 
print-sellers  to  refrain  altogether  from  dealing  witii 
any  print  publisher  who  might  soil  say  goods  to 
the  plaintifEi,  and  to  coerce  prmtsellen  iuto  r»<^B 
to  supply  the  plaintiffs  with  any  goods  ;  that  the 
defendants  had  so  coerced  the  majority  of  tbe 
printsellers  in  this  country,  and  th&t  ibe  plaintifii 
had  suffered  damage  in  conseqnenoe. 

Held,  by  Bigham,  J.  (Phillimoro.  J-,  dissenting), 
that,  as  an  action  would  not  Uo  against  P«'««^ 
who,  for  their  own  benefit,  oombiaed  to  mdaoe 
others  to  refrain  from  deaUng   with  a  I»f™^ 
persun,  the  plaintifb'  statement  of  bUim  dwcloawi 
no  cause  of  action,  since  the  aoto  <»°^P^f^r'  H 
done  byanindividual,  would  have  l^^^i  lawf^,  m^ 
they  did  not  become  tortious  becauao  they  ]^^^^ 
by  several  incombination.— BooTsT  Gash  Chkmibtb 
V.  QBxmDY,  Q.B.D.,  638 ;  82  I*.  T.  ?«»• 

See  also  C^"  "* — » --  Joatioe*,  2. 
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TRAMWAY:— 

1.  OorporaUon — SUxtuiory  powers — Chnstrudion  of 
electrical  tramway  —  Roadway  and  pavemeni  — 
Nuiaanc&^Tramwaya  Act,  1870  (33  &  34  Vict.  c.  78), 
».  3 — Liverpool  OorporalUon  Tramway e  Act,  1897  (60 
ft  61  Vict.  c.  civ.),  SB.  36,  37.— The  defenduits,  a 
OQEporation  piirportizig  to  act  in  the  ezeroite  of 
their  powers  under  their  special  Tramways  Aot, 
which  incorporated  the  Tramways  Act,  1870,  and 
authorized  me  construction  of  an  electric  tramway, 
erected  a  pole  and  a  fuse-box  in  the  footpath  dose 
to  the  principal  entrance  of  the  plaintiffs'  premises. 

Held,  thttt  the  defendants*  statutory  powers 
authorized  them  to  use  the  payement  for  the 
purpose  of  doing  that  which  was  necessary  for 
mafin^  tJieir  tramway  an  electrical  tramway ;  that 
the  nuisance  which  the  defendants  were  authorized 
to  commit  could  not  be  interfered  with  unless  the 
plaintiffs  could  prove  that  the  powers  conferred 
upon  the  defendants  had  been  abused,  which  the 
plaintiffs  had  failed  to  do;  and  that  therefore  the 
action  could  not  be  maintained. — Qoldbbbo  v. 
LiYIBPOOL  (Mayob),  C.A.  ;  82  L.  T.  362. 

2.  Metropolis  —  PurcTuue  by  London  County 
Council — Running  OTnnibuses — London  County  Tram- 
vHiy  Ad,  1896  (59  ft  60  Vict.  c.  li.\  s,  2.— A  oouutr 
council  authorized  by  statute  to  purchase  and  work 
tramways,  purchased  certain  tramways  from  a 
limited  company  which  had,  under  its  memorandum 
of  association,  power  to  run  omnibuses  in  connec- 
tion with  its  undertaking.  The  county  coimcil,  on 
taking  over  the  undertaking  continued  to  run 
omnibuses. 

Held,  that  the  ooim^  council  had  no  power  to 
apply  the  county  fun^  in  running  omoibuses. — 

ATTOBirXY-GENBRAL  V.  LONDON  COTTNTY  Ck)nNOIL, 
Ch,D.  CozenS'Hardy,  J.;  69  L.  J.  Q.  B.  241:  82 
L.  T.  671. 

3.  Purchaee  of  undertaking  by  local  authority — 
Purchase,  under  special  Act,  before  expiration  of 
twenty -one  years — Valuation — Contingency  of  pur^ 
chase  under  Tramways  Act,  1870~TAe  Southampton 
Corporation  Tramways  Act,  1897  (60  &  61  Vict,  c. 
cxocvi,),  SB.  1, 6. — The  Tramways  Act,  1870,  by  section 
43,  provides  that  **  Where  the  promoters  of  a  tram- 
way in  any  district  are  not  the  local  authoritv, 
the  local  authority  .  .  •  may,  within  six 
months  after  the  expiration  of  a  period  of 
twenty-one  years  from  the  time  when  such  pro- 
moters were  empowered  to  construct  such  tramway 
•  •  .  require  such  promoters  to  sell,  and  there- 
upon such  promoters  shall  sell  to  them  their  under- 
taking •  •  •  upon  terms  of  paying  the  then 
value  (exclusive  of  any  allowance  for  past  or  future 
profits  of  the  undertaking,  or  any  compensation  for 
compulsory  sale  or  other  consideration  whatsoever) 
of  the  tramway  and  all  lands,  buildings,  works, 
materials,  and  plant  of  the  company." 

The  Southampton  tramways  were  constructed  by 
a  company  under  a  special  Act  passed  in  1877.  By 
a  special  Act  in  1897  the  Southampton  Corporation 
were  empowered  to  purchase  "  the  undertaking  of 
the  company  "  upon  such  terms  as,  in  case  of  dis- 
pute, might  be  settied  by  '*  arbitration  under  and 
according  to  the  provisions  of  the  Lands  Clauses 


Held,  that,  in  determining  the  price  to  be  paid 
for  ''the  undertakiDg  of  the  company,"  the 
arbitrator  should  treat  the  undertaking  as  one 
which  the  company  only  enjoyed  subject  to  the 
contingency  of  being  compelled  to  seU  the  same 
under  the  provisions  of  section  43  of  the  Tram- 
w^  Act,  1870.— Southampton  Tramways  Co. 

V.  SOXTTHAHFTON  COBPOBATION,  C.A.  ;  81  L.  T.  661. 

See  also  Telegraph,  2. 


TRESPASS.— See  Highway,  2;  Local  Government,  3. 

TBOVEB  :— 

Waiver  of  tort^Wrongfvi  sale  of  goods^Jcint 
tortfeasors— AcHon  against  one  in  trover  and  for 
money  h€id  and  received — Compromise  by  accepting 
proceeds  of  saie^Acbion  of  trover  against  the  cither^ 
Election.— Thid  plaintiff's  servant  wrongfully  wM 
ffoods  of  his  master  to  the  defendant,  who  knew 
Siat  the  servant  was  improperly  dealing  with  tliem, 
and  tiie  servant  paid  the  proceeds  of  the  eale  into 
his  account  at  his  bank.  The  nlaintiff  brou^t  an 
action  against  the  servant  ana  the  bank,  oliuming 
as  against  the  servant  damages  for  conversion  of 
l^e  goods,  and  in  the  alternative  for  money  had 
and  received,  and  as  against  the  servant  and  the 
bank  an  injunction  to  restrain  them  respectively 
until  the  trial  of  the  action  from  drawing  out  or 
parting  with  the  sum  of  £1,500  then  standing  to 
the  servant's  credit  at  the  bank.  The  plamtiff 
applied  for  an  interim  injunction  as  above  upon  an 
affidavit  that  £1,600  at  theleast  could  be  specsfioally 
traced  to  the  servant's  account  as  being  moneys 
paid  by  the  defendant  for  the  goods  wroogfnliy 
sold.  An  interim  injunction  was  granted,  but  no 
further  steps  in  the  action  were  taken,  an  agree- 
ment being  arrived  at  between  the  plaintiff  and  the 
servant  that  £l,12d  out  of  the  £1,500  then  at  the 
bank  should  be  paid  to  the  plaintiff  in  fuU  settle- 
ment of  all  dums  against  the  servant,  without 
prejudice  to  the  pUiintiff's  daim  against  the 
defendant.  This  agreement  was  embodied  in  a 
judge's  order,  but  no  judgment  was  signed.  Before 
the  agreement  was  made  the  plaintiff  had  brought 
an  action  against  the  defendant  claiming  damages 
for  the  conversion  of  the  goods. 

Held,  that  the  plaintUf  had  not,  by  his  pro- 
ceedings in  the  former  action  and  by  his  dealings 
with  the  servant  therein,  elected  to  affirm  the  sale 
and  to  waive  the  tort,  and  the  action  against  the 
defendant  was  maintainable. — ^RiOE  v.  Rexd,  CM.; 

1900]   1   Q.   B.    54;    69    L.   J.   Q.    6.    33;    81 

"   T.  410. 
See  also  Banker,  2. 

TEUSTEB  :— 

1.  Breach  of  trust — American  securities — One 
trustee  in  England  and  one  in  America — Ddivery  of 
such  securities  by  former  to  latter — Loss  of  such 
securities— "Lschee^Trustee  Act,  1888  (51  &  52  VicL 
c.  59),  s.  8. — By  his  wiU  a  testator,  who  died  in 
1862,  left  his  residuaiy  estate  to  G.  W.  T.  and 
others  upon  trust  for  his  daughter  A.  BL  T.  for  life 
for  her  separate  use,  with  remainder  in  the  events 
which  happened  as  she  should  appoint.  G.  W.  T., 
who  survived  the  other  trastees,  died  in  1879,  having 
by  his  will  awointed  J.  T.  L.  and  W.  BL  S.  ezeontois 
thereof.  J.  T.  L.  resided  in  England  and  W.  H.  S. 
in  America.  Part  of  the  testator's  estate  oonaistod 
of  American  securities,  which  J.  T.  L.  when  in 
America  delivered  into  the  custody  of  W.  H.  8., 
who  regularly  paid  the  income  thereof  to  A.  H.  T., 
then  the  wife  of  J.  B.  A.  In  1883  new  trustees  of 
the  testator's  will  were  appointed  in  Eoglaod* 
Mrs.  A.  died  in  1892,  having  by  her  will  given  her 
proper^  to  her  husband.  They  both 
W.  H.  S.  as  the  American  trustee.  W.  H.  I 
then  pressed  to  transfer  these  securities  to  the  i 
trusteiBs  here,  which  he  refused  to  do,  and  it  then 
transpii^d  that  he  had^cently  made  away  with  them 
and  was  insolvent,  tn  an  action  by  the  new  tmstees 
and  J.  B.  A.  against  J.  T.  L.  and  W.  H.  8.  to 
render  J.  T.  L.  lukble  for  the  loss. 

Held,  (1)  that,  as  against  the  trustees,  section  8 
of  tiie  Trustee  Acl^  1888,  was  a  good  defenoe ;  (S) 
that  as  to  J.  B.  A.,  inasmuch  as  he  might  at  any 
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time  nnoe  1888,  when  the  seonzities  were  intact, 
have  bronght  an  action  in  the  name  of  his  wife  for 
the  purpose  of  transferring  the  seoorities  to  the  new 
trustees,  and  neglected  to  do  so,  be  was  guilty  of 
iache$t  and  could  not  now  recover  against  J.  T.  L. 
— ^Taylob,  Bb,  Atkinson  v.  Lobd,  Ch.D.  Stirling, 
J. ;  81  L.  T.  812. 

2.  Breach  of  truat — Negligence^ Immunity  dauee 
^Trustee  Act,  1898  (56  &  57  Vict,  c,  6Z),  $.  17  (8).-- 
A  fund  consisting  in  part  of  a  heritable  b^d 
was  vested  in  trusted  upon  trust  for  a  life 
annuitant  and  after  his  decease  unong  the  persons 
entitled  in  remainder  absolutely.  l%e  bond  was 
paid  off  on  the  15th  of  July,  1887,  but  the  trustees 
aUowed  their  law  affent  to  receive  the  money  and 
retain  it  in  his  han£  uninvested  for  more  than  six 
months,  when  the  agent  became  bankrupt  and  the 
greater  part  of  the  money  was  lost. 

Held  (Lord  Morris  dissenting),  that  the  trustees 
were  guilty  of  a  positive  breach  of  trust  and  were 
liable  to  re^ace  the  money  lost. — ^Wtican  v. 
Patbeson,  H.L.  (flfcO;  [1900]  A.  0.  271;  69 
li.  J.  P.  0.32;  82L.  T.  473. 

8.  Chwrgee  for  time  and  trouble— Will^TruBteee* 
remuneration  clause, — A  will  provided  that  "Any 
trustee  and  executor  hereunder,  being  a  solicitor  or 
other  persons  engaged  in  any  profession  or  business, 
shall  be  entitled  to  charge  and  be  paid  all  usual 
professional  or  other  charges  for  any  business  done 
by  him  or  his  firm  in  relation  to  the  management 
and  administration  of  my  estate  .  •  .  whether 
in  the  ordinary  course  of  his  profession  or  business 
or  not,  and  although  not  of  a  nature  strictly 
requiring  the  em^doyment  of  a  solicitor  or  otiier 
professional  person." 

Held,  that  a  trustee  was  not  entitled  to  charge 
generally  fo^  his  time  and  trouble  in  the  manage- 
ment of  the  estate,  but  only  for  work  done  in  the 
course  of  his  profession  or  business. 

In  re  Fish,  [1898]  2  Oh.  418,  distinguished.— 
BOBINSON,  Bb,  Olabkson  V,  DiXON,  Ch»D, 
Buckley, «/.,  698. 

4.  Company — Sale  by  liquidator^ — Sale  set  aside— 
Interest  on  rents  and  profits — Breach  of  truait — Sale 
by  truitee  to  himself— -LiMlitu  of  trustee. — ^Where 
the  sale  of  an  undertaking  of  a  company  e£focted 
by  its  liquidator,  nominally  to  another  companv, 
but  really  to  himself,  had  been  set  aside  on  the 
ground  of  fraud,  and  the  re-transfer  of  the  imder- 
takinff  to  the  original  company  had  been  ordered, 

Hdd,  that  the  liquidator,  being  in  a  fiduciaiv 
capacity,  should  repay  the  rents  and  profits  which 
bad  accrued,  but  uiat  he  was  not  to  be  charged 
with  interest  on  the  same. — Silkstonb  Haioh 
MooE  OoAL  Oo.  V.  Edby,  Ch.D.  Stirling,  J.,  187 ; 
[1900]  I  Oh.  167  ;  69  L.  J.  Oh.  78. 

5.  Felon — Removal  from  trusteeship— Truetee  Act, 
1893  (56  &  57  Vict.  c.  58)  s.  25—5.  S.  0.,  ord.  55, 
r.  18a. — ^The  court  has  jurisdiction  on  an  applica- 
tion by  originating  summons  to  make  an  order  for 
the  removfu  of  a  trustee  who  has  been  convicted  of 
felony,  but  who  is  unwilling  to  retire. — ^Danson, 
Be,  ah.I).  Byrne,  J.,  78. 

6.  Resulting  trust — Fund  raised  by  means  ofcircula/r 
inviting  subscriptions — Death  of  objects  of  the  fund — 
Unapplied  surplus — Resulting  trust  for  subscribers. — 
Where  funds  are  raised  by  droulars  inviting  sub- 
scriptions, and  there  is  no  declaration  of  trust,  on 
the  death  of  the  objects  of  the  fund  there  is  a 
resulting  trust  for  the  subscribers. — Abbott  Fund 
Tbitsts,  Be,  Smith  v.  Abbott,  Ch.D.  Stirling, 
J.,  541 ;  [1900]  2  Oh.  826 ;  69  L.  J.  Oh.  589. 

7.  WiU— Trust  fw  sale  of  real  estate—*'  Absolute 


and  unfettered  discretion.**— Jl  direction  to  trustees 
to  sell  real  estate  at  their  absolute  and  unfettered 
discretion  is  not  equivalent  to  a  direction  that  they 
may  sell  or  not  at  their  absolute  discretion ;  in  the 
first  case  the  time  and  mode  of  sale  only  were  in 
their  discretion,  but  they  were  not  entitled  to 
abstain  from  following  the  directions  of  the  will 
because  the  tenant  for  life  would  then  receive  a 
better  income ;  and,  in  consequence  of  the  difficulty 
of  deciding  whether  a  sale  would  be  beneficifld 
in  the  interest  of  the  tenant  for  life  and 
those  entitied  in  remainder  regarded  as  one, 
the  court  ordered  the  application  to  stand  over 
for  three  vears,  with  liberty  to  the  tnutee  to 
abstain,  if  he  thought  fit,  from  selling  during  that 
period,  and  with  liberty  for  all  parties  to  apply, 
but  so  as  not  to  prevent  the  trustee  from  semng 
without  application  to  the  court  if  he  considered  a 
sale  advisaUe.— Atkins,  Bb,  Nbwman  v.  Sinolaib, 
Ch.D.  NoHh,  J.;  Sllu  T.  421. 

See  also  Administration,  8;  Landlord  and 
Tenant,  12 ;  Practice,  9 ;  SettiedLand,  8 ;  SoUdtor, 
10;  Vendor  and  Purchaser,  21,  27;  Will,  7,  24,  27. 

VAOOINATION:— 

1.  Justices — Non-compliance  with  order — Evidence 
of  non-vaecination — Burden  of  proof —  Vaccination 
Act,  1867  (80  ft  81  Vict.  c.  84),  s.  81.— In  pro- 
ceedings under  section  81  of  the  Vaccination  Act, 
1867,  K>r  non-compliance  with  a  vaccination  order, 
the  burden  of  proving  non- vaccination  lies  on  the 
prosecution,  and  evidence  that  the  fact  of  vaccina- 
tion has  not  been  notified  to  the  proper  officer  is 
^ood  primd  facie  evidence  from  which  non-vacdna- 
tion  may  be  presumed  until  the  contrary  is  shown 
by  the  defendant.— Gybe  v.  Habwood,  Q.B.D., 
608 ;  [1900]  1  a  B.  803 ;  69  L.  J.  Q.  B.  272. 

2.  Mandamus — Alternative  remedy — Legal  remedy 
— Duty  of  guardians  to  ajypoint  vaccination  officer — 
Vaccination  Act,  1871  (34  ft  35  Vict.  c.  98),  s.  5— 
The  dutjr  imposed  upon  guardians  by  section  5  of 
the  Vaccination  Act,  1871,  to  appoint  a  vacdnatiou 
officer  may  be  enforced  by  a  writ  of  mandamus 
upon  the  application  of  the  Local  (Government 
Board.— Bbg.v.Lbiobstbb  Union,  Q.B.D.;  [1899] 
2  Q.  B.  632  ;  81  L.  T.  559. 

VAGBANT:— 

Poor  law— Person  wilfully  refusing  or  neglecting  to 
maintain  Atmse^/— Delirium  tremens—  Vagrancy  Act, 
1824  (5  Qeo.  4,  c.  83),  s.  8.— A  person  who  becomes 
chargeable  to  a  parish  or  place  during  an  attack  of 
delirium  tremens  is  not  on  that  account  a  ^rson 
who,  being  able  to  maintain  himself,  wilfully 
refuses  or  neglects  so  to  do.— St.  Saviotje*8  Union 
V.  Bttbbbidob,  Q,B.D„  685. 

See  also  Justices,  3 ;  Poor  Law,  11. 

VBNDOB  and  PUBOHASBB:— 

1.  Building  scheme  —  Auction  sale — Restrictive 
stipulations  —  Prior  purchaser  —  Restrictive  coven- 
ants— Benefit  of  covenants — Assigns  of  vendor, — 
A  vendor,  the  owner  in  fee  of  an  estate,  conveyed 
part  of  it  to  D.,  who,  for  himself »  his  executors, 
administrators,  and  assigns,  entered  into  certain 
restrictive  covenants  with  the  vendor,  his  heirs  and 
assigns.  About  the  same  time  the  vendor  conveyed 
two  other  portions  of  the  estate  to  two  other 
purchasers,  subject  to  restrictive  covenants  similar 
to  D.'s  covenants.  The  vendor  subsequentiy  sold 
the  remainder  of  the  estate  in  lots  by  auction 
subject  to  restrictive  stipulations  binding  on  each 
purchaser  similar  to  D.  s  covenants.  The  auction 
sale  plan  showed  l^e  whole  estate  sold  and  unsold, 
aa^gnsol  puxchasers  at  the  auction 


193 


Vendor  and  Purehas&r. 


[Waddy  Bflporte,  Oct »,  ttOO. 

DIGEST.  Vendor  and  Purchaeer.        196 


Bale  to  onforoe  against  a  lessee  of  an  assign  of  D. 
the  covenants  entered  into  by  D.  with  the  vendor. 
The  benefit  of  these  oovenants  had  never  been 
eroressly  assigned  to  the  purchasers  at  the  auction 
sale. 

Held,  that  there  was  a  general  building  scheme 
affecting  the  whole  estate ;  that  D.  was  not  bound 
by  it  for  want  of  redproci^ ;  but  that  tiie  plan  and 
particulars  of  the  auction  sale  raised  an  irresistible 
inference  that  the  vendor  intended  the  purchasers  at 
that  sale  to  have  the  benefit  of  D.'s  covenants  so 
that  the  purchasers  at  that  sale  could  enforce  D.'s 
covenants  as  asswis  of  the  vendor. — Naldsb  v. 
Habicah,  Ch.D.  Kekewich,  J. ;  82  L.  T.  694. 

2.  Conditions  of  sale — GongtrudUon — Liability  /or 
expenditure  on  property — Expense  of  compulsory 
sanitary  work  he/ore  completion  —  Public  Health 
{London)  Act,  1891  (54  &  55  Vidt.  c  76),  m.  4,  141. 
— Conditions  of  sale  provided  for  completion  of  the 
purchase  on  a  certain  day,  and  for  the  apportion- 
ment of  rents,  rates,  taxes,  and  outgoings  up  to 
that  day,  and  also  in  the  event  of  completion  being 
delayed  beyond  such  day  for  the  purchase-money 
beanng  interest,  or,  at  the  vendor's  option,  he  to 
receive  the  rents  up  to  the  day  of  actual  completion 
of  the  purchase. 

Held,  that  in  the  event  of  completion  beinf 
delayed  beyond  the  appointed  day  the  vendor  had 
the  option  of  either  claiming  interest  and  accounting 
to  the  purchaser  for  rents  since  the  appointed  day, 
or  of  keeping  all  sums  in  fact  received  by  the  vendor 
since  that  Saj  from  tenants;  but  there  being  no 
words  expressly  relieving  the  ^purchaser  from  the 
obligation  to  discharge  outg^oings  after  the 
appointed  day,  and  no  groimd  for  inserting  any- 
thing by  implication,  the  expense  of  coniplyinff 
with  a  sanitary  notice  imder  the  Public  Health 
(London)  Act,  1891,  after  the  appointed  day  and 
after  the  title  having  been  accepted,  must  be  borne 
by  the  purchaser.— Babsht  v,  Taoq,  Ch,D,  Cozens- 
Hardy,  J.,  220;  [1900]  1  Ch.  231 ;  69  L.  J.  Oh. 
91 ;  81 L.  T.  777. 

3.  Contract — Agreement  by  vendor  to  pay  commission 
to  undisclosed  purchaser's  agent — Action  on  contract  by 
vendor — Claim  bv  pwrchaser  to  set  off  event's  com- 
mission.— ^The  plaintiff  was  the  owner  of  certain 
mineral  rights  m  British  Oolumbia,  and  he  agreed 
with  one  dovan  that  Qovan  should  have  the  option 
of  finding  a  purchaser  for  the  property,  and  that  he 
would  pay  him,  if  successful,  10  per  cent,  of  the 
price  obtained  from  the  purchaser.  Gbvan  suc- 
ceeded in  arranp;ing  a  sale  of  the  property  to  the 
defendant  syndicate,  of  which,  unknown  to  the 
plaintiff  at  that  time,  he  was  a  director,  and  for 
whom  he  acted  as  agent  in  the  transaction.  Before 
the  contract  was  entered  into,  however,  and  before 
the  commission  had  become  payable,  the  plaintiff 
learned  Qovan's  position  with  regard  to  the  defen- 
dants. 

Held,  that,  the  plaintiff  having  completed  the 
contract  without  diBclosin^  to  the  syndicate  the 
agreement  to  pay  commission  to  tiieir  acrent^  any 
part  of  the  commission  still  in  the  plaintiff's  hands 
could  be  recovered  by  the  defendants. 

By  a  second  agreement  between  the  plaintiff  and 
€k>van,  made  before  tiie  commission  became  due, 
it  was  agreed,  in  consideration  of  an  immediate 
payment,  that  Govan  should  accept  a  less  commission 
than  he  was  entitled  to  imder  the  original  agreement. 
The  syndicate  subsequently  became  aware  of  this 
second  agreement,  and  they  demanded  and  received 
from  Gh>van,  in  satisfaction  of  all  claims  from  him, 
the  amount  he  had  received  from  the  pUintiff. 

Held  (reversing  the  decision  of  Bigham,  J.),  that  ^ 


the  defendants  had  not  lost  their  remedy  bv  their 
conduct  after  t^ey  had  discovered  the  real  nets  of 
the  case.  Neither  were  they  bound  by  the  teou 
of  the  second  agreement  between  the  plaintiff  sod 
<jk>van  as  to  a  reduction  of  the  amount  of  com- 
mission; and  therefore,  notwithstandiog  that 
second  agreement  and  their  demand  and  receipt 
from  Govan  of  the  reduced  amount  of  the  coirnniiwan 
paid  him,  they  were  entitled  to  recover  the  balanoe 
from  tiie  plaintiff.— Grant  v.  Gold  Bxflobahov 
Co.,  C.A.,  278 ;  [1900]  l.a  B.  238 ;  69  L.  J.  a  B. 
150 ;  82  L.  T.  5. 

4.  Contract  for  sale  of  lease  of  publiC'houss^Ikisof 
completion — Depotdt — Forfeiture — Conditions  of  lold— 
Time  during  which  conditions  imposed  on  vendor  nu^ 
be  perfonneSL — ^When  a  lessee  of  a  house,  upon  which 
there  is  a  subsisting  mortgage,  agrees  to  assign  the 
residue  of  his  lease,  and  the  purchaser  agrees  to  buy 
it  on  the  condition  that  the  whole  of  the  mortnee 
loan  is  transferred  to  him,  and  a  deposit  is  paid  % 
him  and  a  time  fixed  for  the  completion  of  the 
contract,  he  is  not  justified  in  treating  a  refusal  of 
the  mortgagee,  prior  to  the  date  fGced  for  com- 
pletion, to  transfer  the  whole,  but  only  a  part, 
of  the  loan  as  entitling  him,  the  purchaser,  to  st 
once  treat  the  contract  as  at  an  end,  for  the  vendor 
has  until  the  date  fixed  for  the  completion  of  the 
contract  in  which  to  obtain  the  consent  of  the 
mortgagee.— Smith  v.  Bxttleb,  C^.,  583;  [1900]  1 
a  B.  694;  69  L.  J.  Q.  B.  521 ;  82  L.  T.  281. 

5.  Conveyance — **  AU  estate^  term,  and  inUre^i 
.  •  .  in  land  coloured  red  in  plan "— (^buenosl 
/or  tide— Damages — Conveyancing  and  Law  q^ 
Property  Act,  1881  (44  ft  45  Vict.  c.  41),  s.  7,  sii^ 
section  I  (a). — A  conveyance  expressed  to  be  sappls- 
mental  to  a  *' principal  agreement,"  wherein  the 
vendor,  "  as  benefidfu  owner,"  assigned  and  con- 
veyed "  all  the  estate,  term,  and  interest  .  •  .  is 
the  said  piece  of  land  coloured  red  in  the  said  plsa 
annexed  to  the  said  principal  agreement,  and  a  oopj 
of  which  is  annexed  hereto,"  is  a  covenant  by  tin 
vendor  that  he  has  the  interest  given  to  hina  by  the 
pzinoipal  asreement  in  the  land  coloured  red. 

Where  we  vendor  has  not  all  the  land  ooloiued 
red  in  the  plan,  he  is  liable  to  make  good  tb 
damage  which  the  purchaser  suffers  by  liM 
deficiency.— May  v.  Platt,  Ch.D.  FarweU^  J. 
617 ;  [1900]  1  Gh.  616;  69  L.  J.  Ch.  357. 


6.  Conveyance — Land  inclosed  by  purchaeer  int 
o/ parcels  —  Mistake  —  Expenditure — Acquieecence- 
Compeneation'^Costs, — A  purchaser  in  1895  tool 
possession  of  land  in  excess  of  that  puported  to  I 
conveyed  to  him,  and  inclosed  the  land  with,  a  wal 

In  1899  t^e  vendors  brought  an  action  for  dedlaa 
tion  of  title. 

Held,  that  the  defendant  was  bound  to  Rive  i 
so  much  of  the  land  as  did  not  pass  by  his  ooi 
veyance;  he  was  not  entitied  to  oompenaatic 
for  his  expenditure  thereon;  there  was  a  daty< 
the  part  of  the  vendors  under  the  oonditioiis 
sale  to  mark  out  the  plots,  which  in  thia  oaao  tb 
had  not  done,  therefore  there  would  be  no  oxder 
to  costo.-— Maariott  v.  Bsid,  Ch.D.  Eeheunch,  J 
82  L.  T.  369. 

7.  Conveyance— Parcels — Misdescription  in.  deedi 
Evidence— Survey. — A.  was  in  possession  of  t 
contiguous  estates,  M.  and  P.  In  1872  he  smqU^ 
to  the  respondents,  and  a  survey  was  made  on.  beh 
of  both  parties  to  determine  the  boandary  iMEfew 
M.  and  P.,  and  the  respcndente  thenoeforvi 
occupied  the  lands  of  M.  as  determined  by  1 
survey. 

In  1881  the  estate  of  P.  wassold  to  the  appelhi 
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and  in  1896  he  commenced  proceedings  to  establish 
that  the  respondents  were  occnpying  as  part  of  the 
estate  of  M.  lands  which  were  reSly  part  of  the 
estate  of  P. 

It  appeared  that  on  measuring  up  the  acreage  of 
the  plots  of  land  specifically  mentioned  in  the  deeds 
as  forming  part  of  M.,  they  were  found  to  be  less 
than  the  land  actually  occupied  by  the  respondents. 

Held,  that  the  measurements  in  the  deeds  did 
not  affect  the  title  of  the  respondents  to  ^e  lands 
included  in  the  conveyance  to  them  as  determined 
by  the  contemporary  survey.— Babnard  v,  Db 
CteABLEROY,  P.C.;  81  L.  T.  497. 

8.  Covenant — Restrictive  covenant — Covenant  run" 
ning  with  the  Innd — Intention—  User — Restriction  on 
number  o/houMS — Private  dwelUng-house — Residential 
flats. 

Held  (1)  that  when  the  benefit  of  a  covenant  has 
once  been  clearly  annexed  to  a  piece  of  land,  it 
passes  by  assignment  of  that  land,  and  may  be 
said  to  run  with  it,  as  well  in  contemplation  of 
equity  as  of  law,  without  proof  of  special  bargain 
or  representation  on  the  assignment;  (2)  tiiatthe 
erection  of  a  block  of  flats  is  a  breach  of  a  covenant 
not  to  erect  more  than  one  messuage  or  dwelling- 
house  on  a  piece  of  land ;  and  (3)  that  such  erection 
is  also  a  breach  of  a  covenant  not  to  use  such 
messuage  otherwise  than  as  a  private  residence. 

Decision  of  Farwell,  J.  {ante,  p.  202),  affirmed  as 
to  (1)  and  (2),  but  reversed  as  to  (3). — BoQBRS  v. 
HosBOOOD,  C,A.,  659. 

9.  Covenant  —  Restrictive  covenant  —  Meaning  of 
'*hovse'' —  Flats. --The  term  "house"  in  a 
restrictive  covenant  in  a  conveyance  on  sale  pro- 
hibiting the  erection  of  more  than  a  certain 
number  of  houses  on  a  certain  piece  of  land,  will  be 
construed,  in  the  absence  of  indications  to  the 
contrary,  as  being  equivalent  to  a  block  of  flats, 
but  not  to  each  single  flat.~KiMBBR  v,  Admams, 
C.A.,  322 ;  [1900]  1  Ch.  412 ;  69  L.  J.  Ch.  296 ;  82 
L.  T.  136. 

10.  Covenant — Restrictive  covenant — Noxious  or 
offensive  trade  —  Business  of  fish-frying  —  Trade 
necessarily  offensive,— In  an  action  to  restrain  a 
defendant  from  carrying  on  a  fish-frying  business 
in  contravention  of  a  covenant  not  to  use  his 
premises  *'for  carrying  on  any  offensive  trade 
whatsoever," 

Held,  that  the  business,  although  not  necessarily 
offensive,  must,  having  regard  to  its  nature,  the 
localitjr,  and  the  manner  in  which  it  was  carried  on, 
be  considered  an  ofiSansive  trade  within  the  meaning 
of  the  covenant.— DByoNSHiRB(PxTEB)  v.  Brook- 
BHAW,  Ch.D.  Kekewich,  J.;  81  L.  T.  83. 

11.  Covenant — Restrictive  covenant  —  Windows — 
"  Buildings  adjoining,"--Yendon  sold  and  conveyed 
land,  retoaning  adjacent  land.  The  purchaser 
covenanted,  '*  in  the  erection  of  buildings  adjoin- 
the  hereditaments  of  the  vendors,"  not  to  insert 
windows  ovexlooking  their  land.  He  nevertheless 
built  bouses  with  windows  which  did  so  overlook. 
Between  the  houses  and  the  land  of  the  vendors 
were  gardens  belonging  to  the  purchaser,  several 
yards  lonff,  and  a  fence. 

Held,  that  the  houses  "adjoined"  the  land  of 
the  vendors  within  the  meaning  of  the  covenant. 
— IND  V.  Hambun,  Ch.D,  Buckley,  J.,  238;  81 
L.T.779. 

12.  Covenant— Undisclosed  restrictive  covenant-^ 
Notice — Form  of  conveyance^ Summons — Vendor  amd 
Purchaser  Act,  1874  (37  &  38  Vict,  c  78),  s.  9.— A 
vendor  is  not  entitied  to  insert  in  the  conveyance  to 
the  purchaser  restrictive  covenants  or  sti'puUtionB 


not  expressly  provided  for  in  the  contract.  In 
determining  such  a  question  upon  a  summons  under 
section  9  of  the  Vendor  and  Purchaser  Act,  1874,  it 
is  not  within  the  intention  of  that  section  that  the 
oourt  should  beinfiuenced  by  extraneous  considera- 
tions, such,  for  instance,  as  the  vendor's  right  to 
rescind  the  contract  on  the  ground  of  mist&e,  or 
the  fact  that  in  omitting  such  restrictive  covenants 
from  his  conveyance  the  vendor  will  be  committing 
a  breach  of  some  other  contract.  The  true  inten- 
tion of  that  section  is  to  provide  that  distinct  and 
isolated  questions  between  uie  vendor  and  purchaser 
on  the  matters  therein  mentioned  may  be  raised 
and  determined  in  a  summary  way  as  and  when 
they  arise,  and  not  to  enable  a  general  declaration 
as  to  titie  to  be  made. — Wallis  aistd  Barnard's 
Contract,  Bb,  Ch.D.  Kekewich,  J.,  67;  [1899]  2 
Ch.  516;  81L.  T.  382. 

13.  Covenant  not  to  use  as  an  inn  or  beerhouse — 
Acquiescence  in  sale — Waiver. — Acquiescence  for  a 
long  period  of  years  in  the  use  of  freehold  premises 
in  a  manner  inconsistent  with  the  purpose  of  a 
restrictive  covenant  contained  in  the  conveyance 
wUl  amount  to  a  waiver  or  release  of  the  covenant. 

Gibson  v.  Doeg,  6  W.  B.  107,  2  H.  ft  N.  616, 
followed.— Hbpworth  v.  Pioklbs,  Ch.D.  Farwdl, 
J.,  184;  [1900]  1  Ch.  108;  69  L.  J.  Oh.  66;  81 
L.  T.  818. 

14.  Freeholds — Sale  by  executors— Executor  named 
but  not  proving  —  Concurrence  —  Disclaimer  —  Land 
Transfer  Act,  1897  (60  ft  61  Vict.  c.  65),  Fart  I.— 
Beal  estate  under  section  1,  sub-section  1,  of  the 
Land  Transfer  Act,  1897,  devolves  to  and  becomes 
vested  in  all  the  executors  named  in  the  will  who 
survive  the  testator,  and  in  order  that  the  legal 
estate  may  pass  on  a  conveyance  by  the  executors 
who  have  obtained  probate,  it  is  necessary  for  those 
executors  to  whom  power  to  prove  the  will  has  been 
reserved,  either  to  expressly  disclaim  or  to  concur 
in  such  conveyance. — Pawlby  and  London  Pro- 
vincial Bank's  Contract,  Bb,  Ch  D.  Kekewich,  if., 
107 ;  [1900]  1  Ch.  58 ;  69  L.  J.  Ch.  6;  81  L.  T.  607. 

15.  Glebe — Contract  for  sale  by  vicar — Entry  by 
purchaser — Payment  of  interest  on  purchase-money 
—  Non-payment  of  principal  —  Ecdesiastical  Com* 
missioners  —  Action  by  —  Specific  performance  — 
Vendor* s  lien— Ecclesiastical  Leasing  Acts,  1842  (5  ft 
6  Vict.  c.  108)  and  1858(21  ft  22  Vict,  o,  57).— In 
1873  a  vicar,  with  the  approval  of  the  Ecclesiastical 
Commissioners  and  with  the  consent  of  the  patron 
of  his  living,  agreed  to  sell  the  glebe  lands  of  the 
vicarage  under  the  powers  of  Uie  Ecclesiastical 
Leasing  Acts,  1842  and  1858,  for  £24,963,  to  the 
trustee  of  a  settled  estate  who  had  power  to  invest 
trust  funds  in  the  purchase  of  land. 

The  contract  was  entered  into  with  the  consent 
of  the  then  tenant  for  life  of  the  settied  estate,  and 
the  Ecclesiastical  Commissioners  were  parties  to 
and  executed  it. 

The  title  was  accepted  and  the  then  tenant  for 
life  entered  into  possession,  and  paid  the  vicar 
interest  on  the  purchase-money.  The  vicar  died, 
the  estate  devolved,  and  payment  of  the  interest 
(which  was  more  than  an  investment  of  the 
purchase-money  would  have  produced)  was  con- 
tinued by  the  tenant  for  life  for  the  time  being  to 
the  vicar  for  the  time  being  until  1896.  when,  the 
purchase-money  being  stSl  unpaid,  the  Ecolesi- 
astioal  Commissioners  brought  an  action  against 
the  present  vicar,  the  tenant  for  life,  and  the  le^ 
personal  representatives  of  the  trustee,  for  specific 
performance  of  the  contract  and  damages,  or  an 
account  and  a  declaration  that  they  were  entitled 
to  a  lien  on  the  lands  and  to  enforcement  thereof. 
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Held,  that  the  contract  was  not  enforceable 
against  any^  person  or  persons  subsequently  be- 
coming entitled  to  the  estate;  that  the  Tcmdors 
were  not  entitled,  by  subrogation  or  otherwise,  to 
be  placed  in  the  same  position  as  the  trustee  would 
have  been  in  hadhe  personally  discharged  his  liability 
on  the  contract,  nor  could  they  claim  payment  out 
of  any  assets  in  the  hands  of  the  trustees  liable  to 
be  Lud  out  in  land  or  distributed  in  payment  of 
portions  to  the  relief  of  the  settled  estate ;  and  that 
they  were  entitled  to  nothioK  more  than  a  vendor's 
lien  on  the  land  sold.— EocLBSiASTiaAL  Oommis- 
BI0NEB8  v.  PiNNBY,  Ch.D.  Byme,  J. ;  [1899]  2  Oh. 
729;  69  L.  J.  Oh.  139 ;  81  L.  T.  536. 

16.  Leaaeholda  —  Aasignment  of  puhlic-hotue  — 
Covenant  by  lessee  not  to  assign  vdthout  kssor^s  consent 
— Consent  unreasonably  wUhheld— Forcing  title  on 
purchaser — Specific  performamoe^Vendor  and  Pur- 
chaser Act,  1874  (37  &  38  Vict.  c.  78).— The  lessee  of  a 
pubUc-house  contracted  to  sell  the  lease  to  a 
brewery  company.  The  lease  contained  a  covenant 
that  tibe  lessee  would  not  assign,  underlet,  or  other- 
wise part  with  the  demised  premises  without  the 
written  consent  of  the  lessor,  but  that  such  consent 
should  not  be  unreasonably  withheld.  The  lessor 
refused  to  consent  chiefly  on  the  ground  that  he 
wished  to  retain  the  house  as  a  "  free  house." 

Hcdd,  that  the  vendor  had  not  made  out  a 
sufficient  title  which  could  be  forced  on  the  pur- 
chaser.—Mabshall  AND  Salt's  Oontraot,  Bb, 
Ch.D.  Byrne,  J.,  608;  [1900]  2  Oh.  202 ;  69  L.  J. 
Oh.  542. 

17.  Leaseholds— Sale  subfeet  to  consent  of  lessor — 
Duiy  of  vendor  to  obtain  consent — Vendor  inducing 
lessor  to  re/use — Measure  of  damages. — ^When  a  lessee 
whose  lease  prohibits  assignment  without  the 
written  consent  of  the  lessor  enters  into  an  agree- 
ment, expressed  to  be  subject  to  the  lessor's  con- 
sent, to  sell  the  property,  he  is  bound  to  do  his 
best  to  obtain  such  consent.  If  the  vendor  does 
not  perform  that  duty,  and  still  more  if  he  actually 
induces  the  lessor  to  refuse,  he  is  liable  to  an  action 
for  damages  in  which  the  purchaser  may  recover 
not  only  his  deposit  with  interest  and  costs,  but 
also  damages  for  the  loss  which  he  has  sustained 
owing  to  the  vendor's  omission  to  obtain  the  re- 
quired consent. 

Bain  v.  Fothergill,  23  W.  B.  261,  L.  B.  7  H.  L. 
158,  distinguished. 

In  such  a  case,  if  it  appears  that  the  vendor  has 
made  no  effort  to  obtain  the  lessor's  consent,  it  will 
be  presumed  against  him  that  he  could  have  pro- 
cured it ;  and  it  is  then  for  him  to  prove  that  he 
could  not  have  induced  the  lessor  to  accept  the 
purchaser  m  a  tenant. — Day  v.  SnraLBTON,  C,A,, 
18 ;  [1899]  2  Oh.  320 ;  81  L.  T.  306. 

18.  Leaseholds — Title— Assignment  of  lease  recited, 
but  not  abstracted  in  chief — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict,  c.  41),  «.  3,  sub- 
stction  6 — Expense  of  verification  of  abstract. — ^A 
vendor  contracted  to.  sell  two  leasehold  houses  held 
uQder  separate  leases.  An  assignment  of  one  of 
the  leases  to  an  intermediate  assignee  was  not 
Abstracted  in  chief  in  the  abstract  of  title,  though 
It  was  recited  in  the  abstract  of  a  subsequent  assign- 
ment in  the  same  abstract  of  title. 

Held,  that  the  assignment  must  be  abstracted  in 
<thief  and  verified  at  the  vendor's  expense. — Stah- 
FOKD  Banking  Co.  v.  Knight,  Ch,D,  North,  J., 
244 ;  [1900]  I  Oh.  287  ;  69  L.  J.  Oh.  127 ;  81  L.  T. 
708. 

19.  Party  wall  —  Adjoining  owners  —  Implied 
contract  to  pay  half  cost  of  party  vkUL — ^A  building 
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society,  who  were  the  mortgagees  of  a  Inulding 
estate,  joined  with  the  hiortgagor  in  aelling  i  ate 
on  the  estate  to  a  purchaser;  the  oonveyaoQe 
contained  a  covenant  by  the  purchaser  to  pukm 
the  building  and  other  conditions  in  the  sdiediile, 
one  of  which  was  that  the  purchaser  first  bdlding 
a  party  wall  should  be  repaid  half  tiie  valneby  tin 
lurohaser  of  the  adjoining  site.  The  purohsMr, 
laving  built  a  house  on  the  site,  moctgaffed  it  to 
the  building  society,  who  subsequently  under  their 
power  of  sale  sold  it  to  the  plaintiff.  Atakier 
date  the  building  society,  in  exercise  oi  tlieir  power 
of  sale  under  the  original  mortgage  of  the  bnuding 
estate,  sold  the  residue  of  the  estate  to  a  oompanyi 
who  in  their  turn  sold  to  the  defendants  a  §&e 
adjoining  the  plaintiff's  house,  the  agieement  of 
sale  containing  a  similar  (though  not  verbsQf 
identical)  condition  as  to  party  waUs  to  that  above 
mentioned.  The  defendants  built  a  house  on  thsir 
site,  making  use  for  that  purpose  of  the  plaintiff i 
party  wall,  half  of  which  (as  provided  by  the 
building  conditions)  was  built  on  the  plaintzffi, 
and  half  on  the  defendants*,  land. 

Held,  that  the  circumstances  raised  an  implied 
contract  on  the  part  of  the  defendants  to  pay  half 
the  cost  of  the  party  wall  to  the  plaintiff  as  the 
owner  of  the  adjoining  house,  notwithstanding  that 
the  wall  had  in  fact  been  built  by  the  plaintiff! 

fredeoessor  in  title.— Ieving  v.  Tuenbull,  Q,B,D.  ; 
1900]  2  Q.  B.  129 ;  69  L.  J.  a  B.  593. 

20.  Principal  and  agent— Sale  btf  agent — Authoritif 
— Contra^  for  sale, — An  authority  given  by  the 
owner  of  land  or  houses  to  an  agent  to  sell  them  is 
primd  fade  an  authority  to  make  a  sale  effectual  in 
point  of  law,  including  the  execution  of  a  contract 
in  writing  where  the  law  requires  it — ^Rosbhbaux 
V.  Belson,  Ch,D.  Buckley,  J,,  622;  [1900]  2  Ch. 
267 ;  69  L.  J.  Oh.  569 ;  82  L.  T.  658. 

21.  Rescission — Common  mistake— Bd^Ued  latnd— 
Capital  moneys, — A  tenant  for  life  sold  a  publio- 
house,  portion  of  a  settled  property.  After  con- 
vevance  it  was  foand  that  the  punlio-houae  was 
suDJect  to  a  reversionary  le^^e,  granted  by  the 
predecessor  in  titie  of  the  tenant  for  lif e,  of  which 
all  parties  were  ignorant. 

Held,  that  this  did  not  furnish  any  ^^und  for 
rescission. 

But  held,  applying  the  principle  of  Bennett  ▼. 
Wyndham  (4  De  G.  F.  &  J.  259),  that  the 
repurchase  of  the  public-house  by  the  traatees  ont 
of  capital  moneys  in  their  handa  mig^ht  be 
sanctioned.— Tybsllv  Woodhoxtsb,  Ch.D.  dMssM- 
Hardy,  J, ;  82  L.  T.  675. 

22.  Reversionary  interest — Expectant  heir — Unco*' 
scionable  bargain — Sales  of  Reversions  Act^  1867 
— Reversioner  of  **  full  age  and  fuU  inteUufemoe**^ 
Where  the  plaintiff  sold  a  share  in  a  revecuonatj 
interest,  to  which  he  was  entitied,  for  sudh  a  sua 
that  the  interest  on  the  expectation  ivms  about  10 
per  cent.,  although  the  plaintiff  was  of  fall  age  aa^ 
of  full  intelligence,  and  had  written  a  letttsr  pria 
to  the  sale  showing  that  he  understood,  the  trxad 
nature  of  the  bargain  into  which  he  was  about  te 
enter, 

Held,  that  the  onus  was  on  the  def endent  t( 
show  that  there  had  been  no  unoonacioiiable  b^r 
gain.— Bbbnohley  t;.  Higqins,  Gh.I>,  F\xTmdl^  J,', 
82  L.  T.  143. 

23.  Sale  by  order  of  the  court — P'trchcuer  for  wdM 
without  notice  of  superior  title— Convey fM,nei ma  A^ 
1881  (44  &  45  Vict  c.  41),  a.  70.  suh^aectionl.—U 
order  of  the  court  under  the  Ootrveyancinip  AIL 
1881,  s.  70,  sub-section  1,  which  purportato  M 
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with  property  belonging  to  the  vendor,  which  tarns 
-out  not  to  be  his,  does  not  confer  a  good  title  on 
rthe  purchaser. 

Decision  of  Bomor,  J.  (47  W.  B.  493),  affirmed. 
— J0VB8  V.  Barnbtt.  CA.y  280;  [1900]  1  Ch.  370; 
•69  L.  J.  Ch.  242  ;  82  L.  T.  37. 

24.  82)eci/Uper/ormance--Opencontract-~Bestrtctive 
cowenarUa — Compensation. — In  the  case  of  an  open 
contract  the  court  will  not  decree  specific  perform- 
ance with  compensation  where  a  vendor  has  entered 
into  an  open  contract  to  sell  property  which,  un- 
known to  the  vendor,  is  subject  to  restrictiye 
covenants,  and  where  there  is  no  condition  in 
^e  contract  as  to  compensation,  as  to  decree  specific 
performance  wiUi  compensation  in  such  a  case 
would  be  maVing  a  new  contract,  and  not  enforcing 
^e  one  which  the  parties  agreed  to. 

The  very  great  difficulty  in  assesfiing  compensation 
•in  such  a  case  is  another  ground  for  refusing  such 
relief. — ^Budd  v,  Lascellbs,  Ch,D,  FarwelU  </.,  586; 
£1900]  1  Oh.  815 ;  69  L.  J.  Ch.  396 ;  82  L.  T.  256. 

25.  Specific  performance — Payment  by  inetalmenis 
— Purchaser's  repudiation  of  contract  before  last 
instalment— Acts  amounting  to— Bight  to  recover  money 

Said, — ^The  plaintiff  was  the  purchaser  and  the 
efendant  was  the  vendor  of  certain  land  under  a 
written  agreement  providing  for  payment  of  the 
'pturchase-money  by  certain  instalments.  By  this 
agreement  if  the  purohaser  made  default  in  payment 
of  any  instalment  :f or  thirty  days  the  whole  price 
was  to  become  immediately  due,  but  provision  was 
«Dade  for  this  time  being  extended  by  agreement ; 
4md  in  the  event  of  default  being  made  for  thirty 
days  in  payment  of  the  whole  of  the  unpaid  instal- 
-ments  with  interest  the  vendor  was  empowered  to 
reselL  The  plaintiff  took  possession  under  this 
agreement  and  paid  all  the  instalments  except  the 
last  one ;  the  defendant  requested  payment  of  it, 
but  did  not  give  the  plaintiff  notice  tiiat  if  it  was 
not  paid  he  would  treat  the  contract  as  abandoned. 
The  plaintiff  then  disappeared.  More  than  a  year 
afterwards  the  defendant  let  the  property  to  B. 
with  an  option  to  purchase,  and  B.  was  now  in 
possession.  The  plaintiff,  having  returned,  there- 
upon made  an  offer  to  the  defendant  to  *'  make  the 
v£nal  instalment  and  settiement  of  the  ground 
purchased,"  which  offer  was  refused. 

The  plaintiff  then  brought  an  action  for  specific 
.perforoiance  of  the  above  agreement  and  damages, 
or  alternatively  damages  for  breach  of  contract  and 
•repayment  of  the  purchase-money  \nth  interest. 
tFhe  claim  for  specific  performance  was  practically 
abandoned  at  the  hearing. 

Held,  that  the  plaintiff  had  not,  in  fact,  by  his 
•conduct  repudiated  his  contiract;  and  the  defendant 
was  not  justified  in  treating  the  contract  as 
abandoned ;  and  that  the  plaintiff  was  entitled  to 
damages,  but  not  to  specific  performance. 

Deci-'ion  of  Cozens-Hardy,  J.  [ante,  p.  42,  [1899] 
2  Ch.  710).  reversed.— Cornwall V.  Henson,  C.A,; 
[1900]  2  Ch.  298;  69  L.  J.  Ch.  581 ;  82  L.  T.  735. 

26.  Sfiecific  }^^formance—Proif€rty  us^d  as  a  diS' 
orderly  house —Rescission  of  contract. — Property  sold 
by  auction  under  the  description  of  an  eligible 
freehold  property  for  investment,  comprising  a 
house  and  shop  let  on  a  quarterly  tenancy,  was 
discovered  before  completion  to  be  used  by  the 
tenant  as  a  disorderly  house.  Neither  the  vendors 
nor  the  purohaser  knew  previously  that  the  house 
was  being  improperly  used.  The  agreement  of 
tenancy  contained  a  covenant  by  the  tenant  not  to 
nse  the  house  as  a  dii^orderly  house,  and  a  proviso 
-for  re-entry  in  case  of  breach  of  covenant* 

Held,  (1)  (reveFsing  Cozens-Hardy,  J.,  47  W.  B. 


479,  [1899]  1  Cq.  679)  that  specific  performance 
oueht  not  to  be  granted,  inasmuch  as  the  purohaser, 
unless  he  took  steps  to  prevent  the  improper  use  of 
the  property  by  the  tenant,  would  become  liable  as 
lessor  to  criminal  proceedings  under  tiie  Criminal 
Law  Amendment  Act,  1885,  by  reason  of  the  state 
of  the  property  at  the  time  of  uie  sale ;  (2)  (affirm- 
ing Cozens-Hardy,  J.)  that  this  was  not  a  ground 
for  rescission  of  the  contract. 

Lvcas  V.  James,  7  Hare  410,  distinguished. — 
Hope  v.  Walter,  C.A. ;  [1900]  1  Ch.  257 ;  69 
L.  J.  Ch.  166 ;  82  L.  T.  30. 

27.  Specif/:  performance — TitU — Trustee  for  sale 
who  has  purchased  from  himsdf^Efftct  of  inter^ 
mediate  executory  contract  of  sale  to  third  party. — 
Specific  performance  of  a  contract  for  the  sale  of 
land  will  not  be  enforced  whero  the  title  disclosed 
by  the  vendor  was  a  previous  purchase  made  by 
him,  from  himself  selling  in  the  character  of  a 
trustee  for  sale. 

A  trustee  cannot  adopt  for  his  own  benefit  an 
executory  contract  to  purohase  to  which  he  is  a 
party  as  vendor. 

Parker  v.  McKenna,  L.  B.  10  Ch.  App.  96, 
approved.— Williams  v.  Soott,  P.C.  ;  [1900]  A,  C. 
499;82L.  T.  727. 

See  also  Contract,  10;  Etsement,  6;  Frauds, 
Statute  of,  3 ;  Local  Government,  18 ;  Practice,  40 ; 
Settied  Land,  4. 

VOLUNTABY  GIFT:- 

Misrepresentation — Inducemeni  of  gift — Right  of 
donor  to  recover  back  gift, — ^Where  a  voluntary  gift 
is  obtained  by  means  ol  an  innocent  misreprosenta- 
tion  of  fact  on  the  part  of  the  donee,  the  donor  on 
discovery  of  the  mistake  has  a  right  in  equity  to 
recover  his  gift. 

Wilson  V.  Thombury  L.  B.  10  Ch.  App.  239,  not 
followed.--GLT7BB,  Be,  Bamfiild  v.  Booebs.  C.A. ; 
[1900]  1  Ch.  354 ;  69  L.  J.  Ch.  278 ;  82  L.  T.  412. 

WAIVEB.— See  Bankruptcy,  8;  Company,  14; 
Landlord  and  Tenant.  19 ;  Master  and  Servant,  8 ; 
Trover;  Vendor  and  Purohaser,  13. 

WASTE.— See  Landlord  and  Tenant,  27 ;  Will.  25, 
26. 

WATBB:— 

1,  Canal — **  Waste  toater  *' — Wrongful  abitntction 
of  water^Damages  for  tort — Waiver  of  tort— Profits 
in  lieu  of  damages. — In  1792  power  was  obtained  bv 
a  company  of  proprietors  to  construct  the  A.  Canal, 
and  provision  was  made  for  the  waste  water  of  that 
canal  passing  into  a  tunnel  belonging  to  the  Duke 
of  B.  which  was  connected  with  the  B.  Canal. 

In  1794  power  was  given  to  a  company  by  an  Act 
of  that  year  to  construct  the  B.  Canal,  and  to  con- 
nect the  same  with  the  B.  Canal.  Provision  was 
made  for  the  A.  Canal  making  a  junction  with  the 
B.  Canal  at  a  specified  place,  and  it  was  provided 
that  the  waste  water  of  both  canals  when  so  joined 
together  should  be  afterwards  conveyed  into  the 
di&e's  tunnel.  By  the  same  Act  the  owners  of 
lands  within  twenty  yards  of  the  B.  Canal  were 
empowered  to  draw  uierefrom  such  quantities  of 
water  as  should  be  sufficient  to  supply  steam 
engines  with  cold  water  for  the  sole  purpose  of 
condensing  steam  used  for  working  such  engines. 

By  a  further  Act  of  1800  it  was  provided  that  all 
the  waste  water  of  the  A.  Canal,  except  such  as 
should  necessarily  flow  over  the  waste  weirs  of  that 
canal,  should  be  discharged  iuto  the  B.  Canal,  and 
that  the  waste  water  so  discharged  and  the  WMtA 
water  of  the  B.  Canal,  when  so  united  in  the  said 
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canal,  should  be  at  all  times  conveyed  either  into 
the  B.  Canal  or  into  the  duke's  tunnel  at  the  ex- 
pense of  the  B.  Canal  Co. 

Since  1830  the  B.  Canal  Co.  had  supplied 
water  from  their  canal  to  works  situate  alongside 
the  canal  for  purposes  other  than  condensing  steam, 
the  quantity  being  stated  to  be  many  millions  of 
gallons  per  week. 

In  1885  the  plaintiff  under  statutory  powers 
acquired  the  B.  Canal,  with  the  statutory  obli^- 
tions  of  maintaining  and  keeping  it  in  good  workmg 
order  and  condition  and  of  preserving  the  supplies 
of  water  thereto,  so  that  the  canal  might  at  all 
times  be  kept  open  and  navigable  for  the  use  of  all 
per^'^ns  desirous  to  navigate  and  use  the  same 
without  any  unnecessary  hindrance,  interruption, 
or  delay. 

The  plamtiffs  brought  an  action  for  an  injunction 
to  restrain  the  alleged  illegal  abstraction  and  sale 
of  water  from  the  B.  Caned  by  the  defendants,  and 
an  account  of  profits  and  damage?. 

l^e  plaintiffs  contended  that  they  had  the  right 
to  waive  the  tort  which  had  been  committed  and 
elect  to  affirm  v^hat  had  been  done  and  take  the 
profits  made  by  the  defendants  in  lieu  of  damages. 

Held,  that,  as  the  defendaiits  were  a  canal  com- 
pany and  not  a  waterworks  company,  the  true  inean- 
mg  of  "  waste  water  "  in  the  statutes  was  water  not 
legitimately  needed  for  navigation  purposes,  or 
flowing  over  the  waste  weirs,  or  supplied  for  the* 
purpose  of  condensing  steam,  and  winch  would  in 
the  ordinary  course  pass  down  into  and  subsequently 
become  the  united  water  of  the  B.  Canal  and  the 
A.  Canal. 

Held,  therefore,  that  the  plainti£Ps  were  entitled 
to  the  injunction  claimed  by  them,  and  an  inquiry  in 
respect  of  damages.— Manohestbb  Ship  Casal 
Co.  V.  BocHDALE  Canal  Co.,  ;  C.A. ;  81  L.  T.  472. 

2.  Eiparian  owner — Right  to  flow  of  water — Water 
flowing  in  defined  channel — ArtificicU  construction  at 
source  of  spring — Local  atUhority — Public  well — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  65).— The 
fact  that  the  issuing  point  of  a  spring  has  at  some 
remote  period  been  built  round  and  over  in  order  to 
improve  its  issuing  fiom  the  earth  will  not  justify 
any  interference  with  the  water  at  its  source, 
whereby  its  natural  flow  will  be  diminished. 

Dudden  v.  Clutton  Union,  1  H.  &  N.  627,  5  W.  B. 
C.  L.  Dijr.  242,  followed.— Mostyn  v.  Athebton, 
Ch.D.  Byrne,  J.,  168;  [1899]  2  Ch.  360;  81  L.  T. 
356. 

3.  Waterworks — MttrojpoUs — Fire  hydrants — Right 
of  company  to  use —  User  for  extinguishing  fire —  User 
for  other  purposes — Waterworks  Glauses  Act,  1847 
(10  &  11  Vict.  c.  17),  w.  3.  37-43— Afe^ropo^tton  Fire 
Brigade  Act,  1865  (28  &  29  Vict  c,  90),  s.  32— 
Metropolis  Water  Act,  1871  (34  &  35  Vict.  e.  113),  s. 
34 — London  County  Coimcil  {OenercU  Powers)  Act, 
1894  (67  &  58  Vict.  c.  ccxii.),  s.  4.— A  waterworks 
oompany  which',  under  statutory  obligation,  has 
provided  hydrants  at  the  request,  and  maintained 
and  repaired  them  at  the  expense,  of  the  London 
County  Council,  and  which,  by  the  various  statutes 
above  referred  to,  is  bound  to  provide  a  supply  of 
water  for  extinguishing  fire  and  for  certain  other 
specified  purposes,  and  to  allow  all  persons  to  use 
the  water  for  extingoishing  fire  without  making 
compensation,  may  use  the  hydrants  for  other 
purposes  in  addition  to  the  supply  of  water  for 
extinguishing  fires,  and  such  additional  user  may 
take  place  without  the  consent  of  the  London 
County  Council,  and  the  right  may,  with  the  per- 
mission of  the  water  company,  be  exercised  by 
other  persons.- London  County  Council  v.  East 


London  Watbrwobks  Co.,   Q.B.D.,  252;  [19001 
1  Q.  B.  330 ;  69  L.  J.  Q.  B.  304 ;  82  L.  T.  268. 

4.  Waierworks — Recovery  of  arrears  of  vaikr 
rate  —  Bankruptcy  —  Adjudication  —  "  Chmr  and 
occupier  " — **  Incoming  tenant  *' —  Waterworks  Claum 
Act,  1847  (10  &  11  Vict.  c.  11),  8.  oZ^MetropoHi 
Water  Act,  1871  (34  &  35  Vict.  c.  113), «.  48.- 
A  trustee  in  bankruptcy  who  takes  over  the 
bankrupt's  premises  is  an  '*  incoming  tenant" 
within  the  meaning  of  section  48  of  the  Metiopolii 
Water  Act,  1871,  and  is  entitled  to  a  supply  o! 
water  without  being  obliged  to  defray  the  aiNBn 
of  water  rate  left  unpaid  by  the  bankrupt— FiAQl^ 
Eb,  Bbrry.  Ex  pakte,  Bkcy.,  446 ;  [1900]  2  Q.  a 
32 ;  69  L.  J.  Q.  B.  458 ;  82  L.  T.  503. 

See  also  Local  Qo^ernment,  20 ;  Statute. 

WAY.— See  Contract,  4 ;  Easement,  3-6. 

WEIGHTS  and  MEASURES  :— 

1.  Barrel  used  as  measure  —  No  facility  hy  htd 
authority  for  verifl^xUion  and  stamping — Weights  and 
Measures  Act,  1878  (41  &  42  Vict.  c.  49),  ss.  29,  44. 
— A  local  authority  are  not  precluded  from  prose- 
cuting a  person  for  using  a  measure  not  stamped  in 
conformity  with  section  29  of  the  Weights  and 
Measures  Act,  1878,  by  reason  of  having  failed  to 
fix  times  and  places  for  verif ying  and  stampmg 
weights  and  measures  in  accordance  with  seodon 
44  of  the  same  Act.— Haylby  v,  Taylor,  Q.B.D.; 
82  L.  T.  803. 

2.  False  or    unjust  weighing   machine — Weighing 
tea — Paper  bag  stuck  into  weighing  machine — WeighU 
and  Measures  Act,  1878  (41  &  42  Via.  c.  49),  a.  25. 
— In  order  to  facilitate  and  quicken  the  process  of 
weighing  out  tea  into  small  packets  the  respondent's 
servants  placed  a  piece  of  paper,  of  somewhat  \m 
than  the  weight  of  the  wrapper,  in  the  weighing 
machine  between  the  scoop  in  which  the  tea  was 
and  the  cup  which  supported  it,  and  kept  it  there 
while  the  tea  was  being  weighed.    The  maohinft 
without  the  piece  of  paper  weighed  true,  but  with 
the  piece  of  paper  placed  in  the  position  described 
it  weighed  imtrue. 

Held,  that  the  weighing  machine  was  falae  a 
unjust  within  the  meaning  of  section  25  of  the 
Weights  and  Measures  Act,  1878.  —  Lane  « 
Ebndall,  Q.B.D.,  153;  [1899]  2  Q.  B.  613;  «i 
L.  J.  Q.  B.  8 ;  81  L,  T.  445. 

WILL:— 

1.  Accumulations^ Direction  to  accumulate — i2n«i 
and  royalties  from  mining  leases — Tenants  for  life-- 
Remaindermen.  —  A  testator  devised  bis  reaidvi 
upon  trust  to  convert  with  power  to  postpone  coii 
version  for  twenty -one  years  and  with  a  directiti 
that  the  surplus  income  of  the  unconverted  estal 
during  the  twenty- one  years  and  all  accuntinlatioi 
thereof  should  ^  in  augmentation  of  oapitBiL  Tl 
residue  was  setUed  on  trusts  for  tenaxits  for  lifew 
remaindermen.  The  trustees  under  powers  in  tl 
will  granted  a  mining  lease,  and  retained  the  lesii 
property  imoonverted  for  more  than  twenty-ci 
yearp. 

Held,  that  the  rents  and  royalties  reoeived  nm 
the  mining  lease  during  the  twenty-one  years  oo/j 
to  be  invested,  and  that  the  inoome  thsEefx 
ought  to  be  invested  and  accumulated. 

Held,  also,  that  after  the  twenty-one  years 
tenants  for  life  of  settled  shares  in  the  Tesidiie  'V 
entitled  to  receive  out  of  the  rents  and.  roya] 
such  an  annual  sum  as  in  the  opinion  of  tlie  0( 
would  under  all  the  circumstances  of  tl&o  oaae ' 
fair  equivalent  for  the  annual  inoonie  tliat  Wi 
have  resulted  if  the  estate  had  been  oonwett»d* 
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The  rule  laid  down  in  Meyer  v,  Simon&en,  5 
De  G.  &  8m.  723,  and  Brown  v.  Qdlatly,  L.  E.  2 
Ch.  751,  approved.— Wbntwobth  v.  Wentwobth, 
P.O. ;  [1900]  A.  C.  163 ;  69  L.  J.  P.  0.  13 ;  81 
I--  T.  682. 

2.  AdtTnption—Oifthy  testator  within  the  period  of 
twelve  months  prior  to  his  death  of  property  to  legatee 
— Advancement — Sum  to  be  brought  into  account — 
Finance  Act,  1894  (57  &  68  Vict.  c.  30),  «.  2,  sub- 
section  1  (o>;  «.  9,  sub- section  1. — Where  a  gift  inter 
vivos  of  property  by  a  testator  to  a  legatee  oon- 
stitutee  an  ademption  pro  tanto  of  the  legacy  to 
suoh  leg^atee  under  the  will,  the  sum  to  be  brought 
into  aoconnt  by  suoh  legatee  Ib  the  amount  advanced 
less  the  estate  duty  charged  on  such  gift. — 
Bedbengton,  Be,  Mighoixs  v.  Samuel,  Ch.D. 
Byrne,  J.,  652 ;  [1900]  1  Oh.  771 ;  69  L.  J.  Ch. 
374 ;  82  L.  T.  657. 

3.  Ademption — Specific  legacy, — A  testatrix  by 
her  will,  made  in  February,  1897,  gave  a  moiety  of 
a  trust  fund  of  £8,000  on  deposit  at  Y.  &  Co.,  to 
which  she  was  entitled,  subject  to  a  prior  life 
interest,  to  her  nephews  and  nieces.  She  be- 
queathed her  residue,  including  money  at  her 
bfmkers  and  on  deposit  with  Y.  &  Co.,  to  8.  M.  M. 

In  March,  1897,  the  prior  life  interest  determined ; 
and  on  the  14th  of  December,  1897,  £4,000  was 
transferred  by  the  trustee  to  the  testatrix's  deposit 
account  with  Y.  &  Co. 

Held,  that  the  plain  rule  in  cases  of  ademption 
was  to  inquire  whether  the  specific  thing  given 
remained  or  not  at  the  death  of  the  testator.  Here 
the  £4,000  (the  moiety  of  the  trust  fund  of  £8,000) 
was  intact*  and  was  not  adeemed  either  in  whole  or 
in  part.— YiCKBBSv.  Melloe,  Ch.D.  Kekewich,  J,; 
81  L.  T.  719. 

4.  Construction — *' Die  unmarried** — Secondary 
fneaf2tr/i7.— Testatrix  by  her  will  directed  her  trustees 
to  divide  a  certain  fimd  between  two  beneficiaries  if 
her  brother  **  shall  die  unmarried  and  without 
leaving  an^  children  or  a  child  who  shall  attain 
twenty-one  years."  The  brother  died  leaving  a 
widow,  but  no  child,  surviving  him. 

Held,  that,  in  this  case,  the  words  **6i%  un- 
married "  meant  "  die  without  leaving  a  wife,"  and 
that  there  was,  therefore,  an  intestooy.— Chant, 
Be,  Chant  v.  Lemon,  Ch,D.  Cozens-Eardy,  J., 
646;  [1900]  2  Ch.  345  ;  69  L.  J.  Ch.  601. 

5.  Construction — **  Eldest  son  "  entitled  to  possession 
— A  will  limited  successive  life  estates  in  JSlackaore 
to  members  of  a  class,  other  than  and  except  an 
eldest  or  only  son  for  the  time  being  entitled  to  the 
possession  or  receipt  of  the  rents  of  Whiteacre  as 
tenant  for  life  or  a  greater  estate.  A  tenant  in  tail 
in  remainder  of  Whiteacre  joined  with  his  father, 
the  tenant  for  life,  in  a  sale  of  which  he  had  the 
benefit. 

Held,  that  on  the  death  of  his  father  he  became 
an  eldest  son  within  the  exception,  and  incapable  of 
succeeding  to  a  life  estate  in  Blackacre  under  the 
limitations  of  the  will. — Phttttlewobth  v.  MUBEAY, 
Ch  D.  Cvzem-Hurdy,  J, ;  [1900]  1  Ch.  796 ;  69 
li.  J.  Ch.  423 ;  82  L.  T.  668. 

6.  Consf  ruction — Oift  of  real  estate  toA.^  but,  should 
she  die  without  child  or  children,  gift  over — Executory 
limitation— Conveyancing  Act,  1882  (46  &  46  Vict.  c. 
39),  s.  10.— A  gift  of  real  estate  to  A.  for  her 
absolute  use— but,  should  she  die  without  child  or 
children,  then  over— vests  in  A.  an  absolute  interest 
subject  to  an  executory  limitation  over  in  the  event 
of  her  not  having  any  child  who  survives  k«p  or  i 
aitains  twenty-rne  years  during  her  life ft^^B,  ^ 


Be,  Piokabd    v.  Booth,    Ch.D.   Byrne,  J.,  666; 
[1900]  1  Ch.  768;  69  L.  J.  Ch.  474. 

7.  Construction — Trust  for  sale — Trustee* s  t»- 
demnity  and  reimbursement  clause — UnexliauUed 
residue — Besulting  trust. — A  gift  of  property  to 
trustees  on  trust  for  sale,  followed  by  the  declaration 
of  a  particular  trust  which  does  not  exhaust  the 
whole  of  the  property  thus  given,  will  be  treated  as 
creating  a  primary  general  trust  of  the  whole  of 
such  property,  so  that  there  be  will  a  resulting  trust 
of  the  unexhausted  residue  in  favour  of  the  testator's 
heir  and  next-of-kin.  The  insertion  of  a  trustee's 
indemnity  and  reimbursement  clause  will  further 
strengthen  the  conclusion  thus  drawn  from  the 
presence  of  the  trust  for  sale.— West,  Be,  GEOBaB 
V.  Geosb,  Ch.D.  Kekewich,  J.,  138 ;  [1900]  1  Ch.  84; 
69  L.  J.  Ch.  71 ;  81  L.  T.  720. 

8.  Construction  —  Vesting  —  Remoteness  —  Main" 
tenance.  —  A  testator  bequeathed  £12,000,  to  be 
invested  within  ten  years  after  his  decease,  upon 
trust  for  his  daughter  for  life,  then,  as  to  £1,000, 
part  thereof,  for  her  husband  for  life,  and  subject 
thereto  for  all  the  children  of  the  daughter,  when 
they  should  attain  twenty-five,  but  not  before,  in 
equal  shares;  and  until  the  £12.000  should  be 
invested,  the  testator  directed  the  trustees  to  pay  to 
his  said  daughter,  or,  in  the  event  of  her  decease, 
to  her  said  husband  and  children,  interest  on  "  their 
respective  portions.''  In  default  of  children  the 
fund  to  form  part  of  the  residue.  He  bequeathed 
another  sum  of  £12,000  upon  similar  trusts  for 
another  daughter,  her  husband,  and  children.  The 
residue  he  devised  and  bequeathed  to  his  two  sons 
absolutely  in  equal  shares.  The  testator  em- 
powered his  trustees  to  raise  any  part  (not  exceed- 
mg  one  moiety)  of  the  expectant  share  of  any 
grandchild  of  his  under  his  will,  and  apply  it  for 
Uie  advancement  of  such  muidohild.  He  also 
empowered  them  to  apply  all  or  any  part  of  the 
income  arising  from  tne  expectant  share  of  such 
ffrandohild,  alter  the  death  of  the  tenant  for  life, 
for  the  maintenance  and  education  of  suoh  grand- 
child. 

By  a  codicil  the  testator  revoked  the  sift  of  one 
moietv  of  his  residuary  estate  to  one  of  his  sons, 
and  directed  that  such  moiety  should  be  held  on 
trust  for  his  said  son  during  ms  life,  and  after  his 
death  for  the  child  or  children  of  his  said  son 
absolutely  on  attaining  twentj-five.  In  the  event 
of  a  child  dying  before  attaining  twenty-five,  such 
child's  share  was  to  go  to  the  testator's  other  son 
absolutely. 

Held,  that  the  children  of  the  son  and  of  the 
two  daughters  took  under  the  will  vested  interests 
in  their  shares,  and  that,  therefore,  the  gifts  to 
them  were  not  void  for  remoteness. 

Fox  V.  Fox.  23  W.  B.  314.  L.  B.  19  Bq.  286, 
approved.  —  Titbnby,  Be,  Txtbney  v.  Tubnet, 
CA.,  97;  [1899]  2  Ch.  739;  69  L.  J.  Ch.  1;  81 
L,  T.  648. 

9.  Conversion — Bequest  to  trustees  for  the  benefit 
of  certain  persons  and  their  ehildrtn— Direction  to 
carry  on  testator* s  bwiness — "  Household  furniture 
and  effects** — Whether  including  jewellery,  horses, 
and  carriages. — A  testator  gave  all  his  real  and 
personal  estate  to  trustees  upon  trust  as  to  one- 
fourth  part  for  the  children  of  A.  B.  L«,  as  to 
another  fourth  for  A.  B.  F.,  as  to  another  fourth 
the  income  thereof  to  P.  H.,  and  as  to  the  remain- 
ing fourth  for  W.  H.,  in  each  case  for  their  lives, 
and  he  dedured  that  if  any  of  them  died  without 
issue  their  share  should  form  part  of  his  residuary 
estate.  And  he  gave  his  household  furniture, 
books,  pictures,  painting,  engravings,  plate,  linen. 
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ohina,  imd  other  effects  to  the  aaid  A.  B.  F.  and 
P.  H.  in  equal  Bhares.  On  an  onginating  aammons 
asking  (1)  what  estates  and  interests  in  the  estate 
were  taken  by  the  aboTe-mentiooed  persons,  and 
(2)  whether  the  testator's  jewellery  and  horses  were 
included  in  the  above-mentioned  gift  of  furniture 
and  other  effects, 

Held,  (1)  that  the  rule  in  i9bu;«  v.  Lord  DartmotUK 
7  Yes.  137,  was  not  applicable  to  any  share  except 
that  given  upon  trust  for  P.  H.,  and  that  the  testa- 
tor having  directed  his  trustees  to  carry  on  his 

^business  the  beneficiaries  other  than  P.  H.  were  en- 
titled to  the  profits  thereof  as  they  arose ;  (2)  that 
following  the  rule  in  Parker  v.  Marchant^  1  Y.  &  C. 
Oh.  290,  the  word  '* effects"  must  be  limited  to 
things  of  the  same  kind  as  previously  enumerated. 

'That  the  jewellery  therefore  did  not,  but  that  the 
carriages  and  horses  did,  fall  under  that  description. 
— Hammbbsley.  Kb,  HKAaMAN  v.  Ha^mmbrslby, 

•Ch.D.  Stirling,  J.;  81  L.  T.  150. 

10.  Devise  of  real  estate— Stibsequent  conveyance 
io  testator — Revocaiion  of  deivise  hy  operation  ofla*D, — 
A  testator,  by  his  will  made  in  1832,  devised  certain 
freehold  property  which  he  had  contracted  to 
purchase,  but  the  purchase  of  which  had  not 
-been  completed  at  the  date  of  the  will,  and  all 

other  his  real  estate  wheresoever  fmd  whatsoever, 
to  his  three  sons  in  manner  therein  mentioned.  In 
1834  the  property  which  the  testator  had  contracted 
to  purchase  was  conveyed  to  him  in  fee  to  uses  to 
'bar  dower.    In  1835  the  testator  died. 

Held,  that  the  conveyance  of  1834  operated  as  a 
revocation  of  the  devise  in  the  will  of  the  freehold 
property  so  conveyed.— Jaoob  v.  Jacob,  H,L,  \  82 

11.  Evidence — Ambiguity — AdmUsion  of  extrinsic 
•  evidence, — Iq    endeayouriog    to    construe   a    will, 

extrinsic  evidence  is  admissible  in  order  explain  an 
ambiguity  in  the  words  of  the  will  themselves,  but 
not  in  order  to  explain  the  intention  of  the  testator. 

A  testator,  after  giving  the  usual  direction  as  to 
the  payment  of  his  debt^s  and  funeral  and  testa- 
mentary expenses,  and  after  bequeathing  a  number 
of  general  pecuniary  legacies,  ^ave  and  bequeathed 
"all  the  residue  and  remainder"  of  two  speoifio 
mortgage  funds,  after  payment  of  his  just  debts 
and  funeral  ani  testamentary  expenses,  to  certain 
persons  therein  mentioned.  There  was  no  general 
residuary  beqaest.  Extrinsic  evidence  was  offered 
-to  show  that  the  testator  possessed  at  the  time  of 
his  making  his  will  no  residuary  property  out  of 
which  to  provide  for  the  general  pecuniary  legacies 
already  referred  to.  It  appeared,  however,  that  at 
the  date  of  his  death  the  testator  possessed  residuary 
property  sufficient  for  the  purpose  in  question. 

Held  (Rigby,  L.J.,  dissenting),  that,  as  a  matter 
of  fact,  the  words  of  'the  will,  **  all  the  reaidae  and 
remainder"  were  themselves  ambiguous;  that 
extrinsic  evidence  was  accordingly  Mlmissible  to 
show  the  state  of  the  testator's  property  at  the  time 
of  his  making  his  will ;  that  the  general  pecuniary 
legacies  were  payable  out  of  the  mortgage  funds ; 
and  that  there  was  an  intestacy  with  respect  to  the 
residuary  property  which  the  testator  had  at  the 
date  of  his  death. 

Per  Bigby,  L.J.— The  words  of  a  will  are  not 
Ihemselyei  ambiguous  unless,  after  fall  considera- 
tion, it  is  determined  judicially  that  no  int^rpreta- 
tion  whatever  can  be  given  theui. — Graikg^i, 
Kb,  Dawson  v.  Hiooins,  C.A,,  673. 

12.  Estate  tail — Fee  exjjedant  in  remainder  on 
termination  of  estate  tail  ^Direction  to  trustees  to 
convey — Construction— Intestacy— Heir  hit  pu.rchase 
vr  by  descent — A  testator  who  died  in  1815  by  his 


will  gave  an  equitable  estate  tail  in  certain  lands  to 
his  daogkter,  and  after  her  death  directed  bis 
trustees  (in  whom  waa  the  legal  estate)  to  legally 
convey  the  said  lands  unto  such  heirs  of  hu 
daughter  as  should  attain  twenty-one,  and  to 
their  several  and  respective  heirs.  The  testatot^t 
daughter  died  without  having  barred  her  estate 
tail,  leaving  a  son  who  attsinMl  twenty-ons.  He 
died  in  1894  intestate  and  unmarried. 

Held,  that  this  grandson  of  the  testator  took  an 
estate  in  fee  simple  under  the  will,  and  thersfore 
his  heir-at-law  was  entitled  to  the  property.— 
FoxwELL  V.  Van  QEurrKir,  -ff.Z.,  653;  82 
L.  T.  272. 

13.  Estate  tail  —  Intention  —  Betfocation  —  Om- 
struction  of  will— Wills  Act  (1  Vict,  c  26),  s.  28.- 
A  testator  by  his  will  devised  his  fee  simple  estates 
to  trustees  to  give  the  rents  to  8.  M. ;  bat  m  csas 
S.  M.  encumbered  the  lands  or  rents  at  any  time 
the  testator  revoked  the  gifts  of  the  rents  "  bom. 
B.  M.  and  from  his  heirs  male,"  or  should  8.  H. 
not  forfeit  the  same  and  should  "  die  without  male 
issue  him  surviving,"  he  bequeathed  the  rents  and 
estates  to  £.  M.  and  his  issue  male  in  tail  male. 

Held,  that  upon  the  tme  oonstructioii  of  the 
whole  will  the  testator's  intention  was  dear  that 
S.  M.  should  take  an  estate  tail. 

Decision  of  Irish  Court  of  Appeal,  [1899]  1 1.  B. 
359,  affirmed.— Orumpb  v,  Cbxtmpe,  H.L.  ;  [1900] 
A.  0.  127 ;  69  L.  J.  P.  0.  7 ;  82  L.  T.  130. 

14.  International  law^^Confiict  of  laws— Un- 
attested will — Valid  according  to  French  law— 
Bequest  of  leaseholds  in  England — ^Lex  rei  sitas— 
Wills  Act  (1  Vict.  c.  26).— The  will  of  a  foreigner 
domioiled  abroad,  though  valid  according  to  the  kx 
domicilii,  and  though  admitted  to  probate  in 
England,  will  not  pass  leaseholds  in  England  unlea 
executed  in  accordance  with  the  formalities  required 
by  the  Wills  Act.— Pf:PiN  v.  Bruyjere.  Ch.D. 
Kekewich,  eT.,  671. 

15.  International  law — Foreign  dotnicil  ofteitatrix 
— Capacity  to  dispose  of  property — Power  of  appoint- 
mtnt— Exercise  by  will. — A  domiciled  French womao 
having,  under  an  Eoglish  settlement,  a  special 
power  of  appointment  by  will  over  funds  in  Eng- 
land, can  exercise  the  power  in  such  a  way  as  to 
dispose  of  the  property  in  a  manner  inoonsistent 
with  her  position  under  the  law  of  France.  The 
exercise  of  such  a  power  is  not  a  disposition  of 
property  belonfiring  to  the  testatrix. — ^PotnsT  v. 
HoBDBEN,  ChD.  Farwell.  J.;  [1900]  1  Ch,  492; 
69  L.  J.  Ch.  231 ;  82  L.  T.51. 

16.  International  law — Power  of  appoin^^mpnt  in 
English  will — Execution  of  power  by  will  of  French 
domiciled  alien — Domicil — Wills  Ad  (I  T7c«.  c  26). 
ss.  9  10,  21— Lord  Kingsdown's  Act  {Domicil)  (24  4 
25  Vict.c.  IH)— Naturalization  Act,  1870  (33  Fid- 
c.  14). — M.  F..  the  wife  of  a  French  sobject 
domiciled  in  France,  was  the  donee  under  so 
English  will  of  a  power  of  appointment  of  a  fund 
of  £2.000.  By  her  holograph  French  will  she 
declared  that  she  bequeathe  1  to  her  husband 
everything  which  she  possessed  or  might  possev, 
and  declared  that  the  wQl  should  be  oonside^  ia 
England  the  same  as  in  France.  She  had  no  other 
property  but  the  fund  in  question.  The  will  bad 
been  admitted  to  probate  and  letters  of  administra- 
tion had  been  granted  with  the  will  anaexei. 

Held,  that  it  was  competent  for  her  to  exerase 
the  power  of  appointment  by  such  a  will  as  vtf 
recognised  by  the  Probate  Division ;  IhAt,  as  ^ 
law  of  France  did  not  recognise  the  mode  d 
disposition  by  appointment,  and  a  French  oewt 
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wtmid  oooiider  and  apply  the  Eagliah  rules  of  law 
UPplinaMA  to  the  ooii0tructioii  of  Booh  a  will  for  the 
piupoM  of  carrying  out  the  intention  of  the 
teatatrix,  tooh  rules  were  to  be  applied  here,  with 
<tke  xeiuit  that  ^ere  was  a  valid  exeoation  of  the 
power. 

D'Euart  ▼.  Harhneis,  13  W.  B.  613,  34  Beav. 
324,  followed. 

In  re  KirwarCi  TrmU,  32  W.  E.  581,  25  Ca.  D. 
373,  and  Hummd  y.  H»*mmel,  46  W.  B.  507 «  [1898] 
1  C3h«  d42.  oonsidered.— Fbiob,  Be.  Tomlin  v. 
IiiLTTKE,  Ch.l).  Stirling.  J.,  373 ;  [1900]  1  Oh.  442 ; 
«9  li.  J.  Oh.  225 ;  82  li.  T.  79. 

17.  IrOemaiioneU  law-^Pre-nupticU  will — Bubie- 
.qtierU  marriage  of  testator — Bevooation — DonUcil — 
Adoption  of  foreign  matrimonial  regime  by  exprets 
or  inferred  agreement— Wills  Act,  1837,  «•  18.— The 
validitv  of  a  pre-naptial  will,  so  far  as  it  affects 
moTable  property,  depends  not  only  on  the  law  of 
tiie  domial  of  the  testator  at  the  time  of  his  death, 
bat  abo  on  the  law  of  his  domidl  at  the  time  of 
bla  Fw*^"g  his  mill  and  at  the  time  of  his  sabse- 

-qaent  marriage;  but  th<^  domidl  of  the  testator 
on  each  of  these  occasions  must  be  determined  by 
the  l^g^^HA  Oourt  of  Probate  in  the  English  sense 
^-«.e.,  aocordiog  to  those  legal  principles  which  are 
TC«o^uMd  in  this  country  and  are  part  of  its  law. 

To  aequire  an  Bnglish  domioil  in  the  English 
aense,  not  only  is  a  change  of  residence  and  place 
of  business  required,  bat  there  must  be  an  iotention 
to  adopt  the  new  residence  permanently  or  for  an 
Indefimte  period. 

▲ccordinff  to  interoational  law  as  understood  and 
:  admimstered  in  England,  the  effect  of  marriage  on 
the  movable  proper^  of  spouses  depends  primd  facie 
on  the  domicdl  of  the  husband  in  tbe  English  sense 
at  the  time  of  the  marriage ;  and,  even  assuming 
that  it  is  possiUe  for  the  parties  to  accept  in  this 
•respect  by  express  agreement  {e.g  *  by  marriage 
settlement)  a  matrimonial  rSgime  different  from  that 
of  the  country  of  the  husband's  domiuil  at  the  time 
of  the  marriage,  yet  no  such  intention  ought  to  be 
oiroumstantially  inferred  in  the  absence  of  such 
-express  agreement. 

Per  Yaughan  Williams,  L.J.— The  rule  that  a 
pre-nuptial  will  is  revoked  by  the  subsequent 
marriage  of  the  testator  is  part  of  the  matrimonial 
rSgime  of  England. 

Decision  of  Jeuoe,  P.  (68  L.  J.  P.  106),  reversed. 
— ^SlABTnr,  Eb,  Loustalan  v.  Loustalan,  C.A.^ 
509;  [1900]  P.  211 ;  69  L.  J.  P.  76 ;  82  L.  T.  806. 

18.  **  Issue'*— '' ChUdren"— Construction  of  will, 
— ^Where  in  a  deed,  will,  or  other  document  a  word 
has  a  clear  and  deffaite  meaoiog  when  used  in  one 
part,  but  has  not  when  used  in  another,  the  pre- 
sumption is  that  the  word  is  intended  to  bear  the 
same  meaniog  in  the  latter  case  as  in  the  former. 

Twelve  distinct  legacies  contained  gifts  over  to 
the  *'  issue"  of  legatees  dying  in  the  testator's  life- 
*time.  Except  in  the  case  of  the  eleventh  legacy, 
the  gift  over  in  each  contained  words  clearly 
^restricting  **  issue  "  to  "  children.''  In  the  eleventh 
case  the  gift  over  to  ''  issue"  contained  no  words  of 
restriction  whatever. 

Held  (reversing  Kekewich,  J.,  47  W.  B.  374, 
[1899]  1  Oh.  703),  that  the  restriction  of  *<  issue"  to 
•<  children  "  applied  to  the  gift  over  in  the  eleventh 
legacy  as  well  as  to  tbe  gifts  over  in  the  other 
legacies.— BiRKS,  Bb.  Kenyon  v,  Birks,  C  A. ; 
i[1900]  1  Od.  417;  69  L.  J.  Oh.  124;  81  L.  T.  741. 

19.  Mortgage — Mortgagee  in  possession— Devise  by 
^mortgagee  of  mortgaged  property, — Where  a  mortgagee 
in  possession  devises  the  mortgaged  estate  as  if  he 
^ere  absolute  owner  thereof,  the  mortgage  debt 


passes  to  the  devisee  unless,  on  tlte  facts,  a  contrary 
mtention  can  be  gathered. 

In  re  Clowes,  41  W.  B.  69,  [1893]  1  Oh.  214,  dis- 
tingnisheo.— Oabtsr,  Bb.  Dodbs  v,  Pbabson, 
Ch.D.  Cozens 'Hardy,  J.,  555;  [1900]  1  Oh.  801; 
69  L.  J.  Oh.  426 ;  82  L.  T.  526. 

20.  Name  and  arms  clause — Use  of  surname, — 
A  devisee  was  directed  to  assume  and  use  a  pre- 
scribed surname  *'  alone  or  together  with  "  his  own 
family  name. 

Held,  that  the  use  by  the  devisee  of  the  pre- 
scribed surname  before  his  own  family  name  was 
a  sufficient  compliance  with  the  direction. — 
EvERSLEY  (Lord),  Bb,  Mildmay  v,  Mildicay, 
Ch,D.  Byrne,  J.,  249;  [1900]  Oh.  96;  69  L.  J.  Oh. 
14 ;  81  L.  T.  600. 

21.  Besiiuary  devise — Oift  of  **all  other  my 
freehold'*  property — Bestriction  as  to  tenure— Wills 
Act,  1837  (I  Vict,  c,  26),  s,  25.— A  testator  devised 
all  other  his  freehold  messuages  and  tenements  at 
W.  and  elsewhere. 

Held  (following  the  decirion  in  Springett  v. 
Jenings,  19  W.  B.  575,  L.  B.  6  Oh.  333),  that  this 
was  not  a  residuary  devise,  there  being  no  gift  of 
copyholds. 

A  gift  restricted  as  to  tenure  i«  not,  any  more 
than  a  gift  restricted  as  to  locality,  a  residuary 
gift  —  Mason,  Bb,  Gobbn  v  A£a80n,  Ch.l). 
Kekewich,  J„  493;  [1900]  2  Oh.  196;  69  L.  J.  Oh. 
475;  82  L.  T.  554. 

22.  Besiduary  devise  and  bequeet— Settlement— 
Power  of  revocation  and  netv  appointment —  Wills  Act 
(1  Vict,  c,  26),  s,  27.~The  principle  that  a  general 
devise  and  bequest  does  not  operate  under  section 
27  of  the  Wills  Act,  1887,  as  an  exercise  ci  a  power 
of  revocation  and  new  appointment  applies  to  the 
case  where  the  power  of  revocation  and  new 
appointment  is  that  contained  in  the  instrument 
originidly  creating  it,  as  well  as  to  the  case  where 
the  power  is  that  reserved  by  an  appointment  made 
in  exercise  of  the  original  power. — Gk)UlJ)iNa*s 
Bettlembnt,  Be,  Dobbll  v,  DxTTTOir,  Ch,D. 
CozenS'Bardy,  J,,  183. 

23.  Beversionary  interett — Gift  to  persons  in  sac 
ceseion — Absolute  gift  subject  to  executory  limitation — 
Enjoyment  in  specie.— TestAior  gave  by  his  will  all 
his  property  to  his  wife ;  by  a  codicil,  which  recited 
that  M.  was  the  adopted  daughter  of  himself  and 
his  wife,  and  that  he  was  desirous  of  providing  for 
her  in  the  event  of  his  wife  dyinff  without  issue 
leaving  her  surviving,  be  directed  that  in  such 
event  the  gift  in  his  will  in  favour  of  his  wife 
should  take  effect  as  if  the  name  of  M.  had  been 
substituted  therein  for  that  of  his  wife.  Part  of  the 
testator's  estate  consisted  of  a  reversionary  interest 
in  a  trust  fond. 

Held,  that  the  testator  intended  the  property  to 
be  enjoyed  in  specie  and  that  the  reversionary 
interest  ought  not  to  be  sold. 

Howe  V.  Lord  Dartmouth,  White  &  Tudor  L.  0. 
68.  distinguished.— Blaitd,  Bb,  Millbr  v,  Blajw, 
Ch.D,  Stirling,  J. ;  [1899]  2  Oh.  336. 

24.  Secret  trust— Joint  tenants-Notice  to  one  only, 
— A  secret  trust  of  property  bequeathed  absolutely 
to  two  persons  as  joint  tenants  communicated  only 
to  one  of  them  is  not  binding  upon  the  other, 
unless  it  is  made  upon  the  faith  of  an  antecedent 
promise  by  the  one  to  whom  the  communication  is 
made.— Stbad,  Bb.  Whithak  v.  Andrbw,  Ch,D. 
FarweU,  J.,  221 ;  [1900]  1  Oh.  237  ;  69  L.  J.  Oh. 
49;  81L,T.  751. 

25.  Tenant  /w  W^ — ^**^  ^^"^  absolute  cmJtrol'^ 
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Waste^Timher— Proceeds  o/«afe.— By  his  will  G.  P., 
who  died  in  1884,  devised  an  estate  to  his  wife 
M.  R  P.  for  life  with  remainder  to  his  brother  F.  P. 
in  fee.  M.  B.  P.  was  appointed  sole  executrix  with 
full  and  absolute  control  over  all  the  testator's 
property  during  her  life.  F.  P.  died  in  1892,  having 
by  nis  will  settled  the  estate  subject  to  the  life 
interest  on  the  plaintiff  in  tail  male  with  remainder 
over.  M.  E.  P.  having  cut  and  sold  timber,  in- 
cluding oak,  ash,  and  elm  of  twenty  years  of  age 
and  upwards,  this  action  was  brought  claiming  a 
declaration  that  this  constituted  waste  and  for  an 
injunction. 

Held,  that  on  the  true  construction  of  the  will 
.the  words  **  with  full  and  absolute  power  over  all 
my  property"  did  not  render  the  defendant  dis- 
punisbable  for  waste,  but  merely  conferred  large 
powers  of  management.  That  tiie  defendant  had 
oonmiitted  waste  which  did  not  fall  within  the 
exceptions  in  Honyioood  v.  Honywi>ody  30  L.  T.  Bep. 
671,  and  Daahwood  v.  Magniac,  [1891]  3  Oh.  306, 
and  was  not  justified  by  such  powers  of  manage- 
ment. That  the  defendant  was  only  entitled  to  cut 
timber  in  a  due  course  of  management  for  the 
benefit  and  preservation  of  the  estate,  and  must 
account  for  the  proceeds  of  sale  that  had  taken 
place.— Pabdob  v.  Pabdos,  Ch,D.  Stirling,  J.  \  82 
L  T.  647. 

26.  Tenant  for  life  and  remainderman — Leaseholds 
— Permissive  wasU^Liahility  of  tenant  for  life, — 
Where  a  claim  was  made  by  a  legal  remainderman 
against  the  estate  of  a  deceased  legal  tenant  for  life 
on  account  of  dilapidations  on  a  freehold  and  lease- 
hold estate, 

Held,  that  in  spite  of  covenants  to  repair,  the 
estate  of  the  tenant  for  life  was  not  liable.— Pakky 
AND  HoFKnr's  Abbitbation,  Be,  Ch.D.  North,  J,, 
346;  [1900]  1  Ch.  160;  69  L.  J.  Ch.  190;  81  L.T. 
807. 


27,  Tenant  for  life  and  remai^rtctermath — Fiomr 
for  irikstees  to  postpone  conversion — T^oufer  o^  mana^ 
ment — Direction  as  to  income  of  unootttfertecL  prop&^ 
— Property  not  yielding  income, — If  a  discreiidiui; 
power  to  trustees  to  postpone  conversioii  is  ooaplR 
with  a  direction  that  the  tenant  for  life  is  to  have 
the  income  of  unconverted  property,  the  toIb  m 
Howe  V.  Lord  Dartmouth,  7  Ves.  137,  is  eizclnded 
by  virtue  of  such  direction,  and  the  trustees  can,  is 
exercise  of  their  discretion,  postpone  tlie  oou verritm 
even  of  property  that  does  not  yield  any  inoome, 
so  that  the  remaindermen  are  benefited  at  ^ 
expense  of  the  tenant  for  life. 

The  discretionary  power  of  the  trustees  is,  how- 
ever, only  a  power  of  management,  and  oanno^^  h 
exeroisea  so  as  to  affect  the  rights  of  benefioiaziei, 
except  in  the  course  of  the  manag^emeiit  of  tbs 
estate  as  a  whole. 

Where,  therefore,  the  only  item  of  oatsfawidiM 
estate  consisted  of  a  reversion  to  a  sam  of  CSonm 
set  aput  under  a  previous  will  to  Bsmwmr  an  ammitj 
to  the  tenant  for  Ufe, 

Held,  that  the  representatives  of  the  tenant  for 
.  life  were  entitled  to  be  recouped  the  inoome  which 
the  tenant  for  life  would  have  enjoyed  if  Book 
reversion  had  been  sold  in  her  lifetime,  inaflmiu;i& 
as  the  trustees  had  not  in  fact  exeroifled  their  dis- 
cretion, and  could  not  properly — having  regard  to 
the  state  of  Hie  testator's  property — have  eacadBsd 
their  discretion,  by  postjKming  the  oonversion  ii 
their  attention  had  been  directed  to  the  matter.— 
BowLLB  V.  Bebb,  C.A.,  562;  [1900]  1  Cb.  107; 
69  L.  J.  Ch.  562 ;  82  L.  T.  633. 

See  also  Administration,  1, 2, 4,  6, 7 ;  (StusBty,  B; 
Inland  fievenue,  7,  8;  Limitation  Statutes,  U  ^; 
Power,  1,  4,  5;  Probate,  11-17;  Settled  Land,  8; 
Trustee,  3,  7. 

WORKBiEN'S  COMP£NSATION.--See  Master  and 
Servant,  1-28. 


[the  end.] 
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